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4-04-01-01. State plan objective. This article sets forth the
operating procedure and practices to be carried out by the office of
management and budget, purchasing division, surplus property, in
effecting fair and equitable distribution of federal surplus personal
property to public agencies, nonprofit, tax-exempt, educational and
health institutions, and any nonprofit tax-exempt activity funded, in
part, under the Older Americans Act of 1965, as amended, which are
determined to be eligible to receive such personal property under

section 203(j) of the Federal Property and Administrative Services Act
of 1949, as amended.

Operating procedures and practices described in this article are
in accordance with the regulations as set forth 1in Federal Property
Management Regulation 101-44 [41 CFR 101-44] as revised to conform to
the provisions of Public Law 94-519.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-02. Definitions. For the purpose of this article the
following definitions apply:

1. "Acquisition cost" means the original cost to the federal
government.
2. "Cannibalization" means dismantling or stripping property of

equipment parts for use in repairing or rebuilding other
property equipment.

3. "Director" means director of surplus property.

4. "Division" means office of management and budget, purchasing
division, surplus property.

5. "Donee" means eligible recipient of personal federal surplus
property.

6. "Secondary utilization" means use of property or equipment in

a manner other than intended, i.e., using special instrument
cases to store or transport emergency equipment or supplies.

History: Effective April 1, 1984,
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5



4-04-01-03. State statutes. Authority to accept, receive,
warehouse, and distribute federal surplus property in accordance with
the Federal Property and Administrative Services Act of 1949, as
amended, is vested in the office of management and budget.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-04. Standards for a merit system of personnel
administration. The divisiod shall administer the state plan in
conformity with the Standards for a Merit System of Personnel
Administration, 45 CFR part 70; laws, rules, regulations, and policy
statements effectuating methods of personnel administration as provided
by the statutes and rules of the North Dakota merit system council
(North Dakota Century Code chapter 54-42 and North Dakota Administrative
Code article 4-02); the statutes, rules, and policies of the North
Dakota state personnel board and central personnel system (North Dakota
Century Code chapter 54-44.3 and North Dakota Administrative Code
article 4-02 and policies of the central personnel division).

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-05. Designation of state agency. The division is the
stage agency which administers the federal surplus property program in
conformance with provisions of the Federal Property and Administrative
Services Act of 1949, as amended.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-06. Eligibility. Eligibility determinations will be made
in accordance with Federal Property Management Regulation 101-44.207.
The donee shall submit an application for eligibility which identifies
the applicant and establishes status as a public agency, a nonprofit
education or public health organization or institution, or a nonprofit
tax-exempt activity funded, in part, under the Older Americans Act of
1965, as amended. If nonprofit, evidence of tax-exempt status under
section 501(c) of the Internal Revenue Code of 1954 must be included.

The applicant shall provide details concerning the programs, a
description of each program and facilities as well as evidence of any
necessary regulatory approval, accreditation, or Tlicensing for
operation. The applicant shall also provide a copy of a resolution or
authorization form which authorizes the applicant to participate in the
surplus property program and which has been duly adopted by the
governing board of the donee agency. The chief executive official of a



state department or agency which is not governed by a board may execute
the resolution or authorization.

The applicant shall complete an authorization card which contains
the name of the administrative official named in the governing board
resolution and name of any other donee personnel authorized to select
property and sign distribution documents. The completed authorization
card must be kept on file at the distribution center.

Name on the authorization card will be compared with the name on
the distribution document to determine if the donee 1is eligible to
select property and sign for property.

The applicant shall complete a civil rights assurance form which
complies with title VI and the federal regulations promulgated under
title VI of the Civil Rights Act of 1964, section 606 of the Federal
Property and Administrative Services Act of 1949, as amended, and
section 504 of the Rehabilitation Act of 1973, as amended, and section
303 of the Age Discrimination Act of 1975.

An eligibility file will be maintained for each donee and the
division shall update a donee's eligibility once every three years, to
ensure continuing eligibility. When an eligible donee ceases to operate
or when it loses its license, accreditation, or approval or otherwise
fails to maintain its eligibility status, the division shall terminate
its distribution of property to the donee.

Conditional eligiblity may be granted to a recently organized
activity which meets all requirements except that of being in full
operation. Accreditation, approval, or licensing may also be waived if
evidence indicates such accrediting, approving, or licensing will be
granted within sixty days after the activity is in operation.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-07. Fair and equitable distribution. The division shall
make a fair and equitable distribution of donable property based on
donee's relative needs, relative resources, and ability to utilize
property. Factors which must be considered are:

1. Relative needs. In  considering request of potential
recipients, the criteria for determining the relative need
are:

a. Size and type of program conducted.
b. Contemplated use and frequency of use.

c. Economic condition of agency, activity, or institution.



d. Critical or urgent need.
e. Geographical location (urban, suburban, or rural).

f. Interest and expression of need on the part of the donee
in the property available.

2. Relative resources. In considering request of potential
recipients, the criteria for determining relative resources
are:

a. Funding source and availability (grants, donations, taxes,
etc.).

b. Equipment availability.

3. Ability to utilize. In considering request of potential
recipients, the criteria for evaluating ability to utilize
property will be:

a. Length of time in contemplated usage.
b. When item can be put in use.

c. Availability of funds to repair or maintain property in
use.

d. Ability of donee to select and remove property from the
distribution center or federal activity on a timely basis.

4. Type and quantity of property received by the donee to date.
Donees may file requests with the division for vehicles and
major ditems of machinery and equipment. Where special needs
exist, a letter of justification may accompany the request.
The request 1ist and letter of justification will be reviewed
by the director and staff when allocable items are ready for
distribution. IT two or more donees submit justifications
which indicate equal relative needs, resources and the ability
to utilize, the Jitem will be allocated to the donee whose
request bears the earliest postmark.

The division shall operate a distribution center to serve eligible
donees. Miscellaneous items will be available on a supermarket plan. A
quantity limitation will be established on nonallocable common-use
items. Bulletins listing selected items currently 1in stock will be
mailed to donees on a regular basis.

Donees which suffer or experience a local disaster or loss of
property due to fire, flood, tornado, etc., will be given a thirty-day
temporary priority for all requested items of property. Special efforts
will be made to locate and distribute needed property to them.



A public or nonprofit agency that wishes to perform direct
screening for needed property shall make a request to the director. The
screening 1is at the expense of the donee. The request should include
qualifications and experience of the screener, the holding agencies to
be visited, the dates of screening, and a listing of the items needed.
Based upon personal knowledge of property available and the holding
agencies involved, the director may approve or disapprove the request.
If approved, the director shall forward a request for a donee
identification card to the regional general services administration
office, along with the list of holding agencies to be covered.

Insofar as practical, the division will request property items at
holding agencies for which a donee screener has a specific request. A
donee may pick up property directly from the ho1d1ng agency or property
may be shipped d1rect1y to the donee at the donee's expense.

To ensure fair and equitable distribution, a record will be
maintained 1isting donee institutions which have received vehicles and
major items of equipment.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-08. Terms and conditions on donable property. All
donated surplus property is subject to the terms, conditions,
reservations, and restrictions cited on the face and reverse side of the
Distribution Document, the Noncombat-Type Aircraft Conditional Transfer
Document, the Combat-Type Aircraft Conditional Transfer Document, and
the Vessel Conditional Transfer Document. The donee  personnel
authorized to select property shall certify in writing, to the terms,
conditions, reservations, and restrictions contained in the Distribution
Document, the Noncombat-Type Aircraft Conditional Transfer Document or
the Combat Type Aircraft Conditional Transfer Document when the
applicable document is signed.

The division shall impose on the donation of a surplus item or
items, regardless of unit acquisition cost, such conditions dinvolving
special handling or use limitations as general services administration
may determine necessary because of the characteristics of the property.

The division may amend or grant releases during the period of
restriction from the terms, conditions, reservations, or restrictions it
has imposed on donated property when conditions warrant such action.
The division shall review the conditions and reasons and will make the
decision in writing. The following statement of the standards will be
used in amending or granting these releases during the period of
restriction. '

1. Secondary utilization or cannibalization.



"When secondary utilization or cannibalization is requested
it must be approvéd by the division..

Secondary utilization or cannibalization may not be
authorized when items have greater use potential in their
existing form.

When property 1is requested by the donee for secondary
utilization or cannibalization it must be indicated on the
face of the distribution document.

A1l property that is approved for the purpose of secondary
use or cannibalization is subject to the terms,
conditions, reservations, and restrictions as required in
this section.

Any  property requested by the donee for secondary
utilization or cannibalization within one year of the
receipt must be approved by the division.

Cannibalization may continue until the requirement for
support of parts resulting from cannibalization no longer
exists, e.g., as parts are needed they may be removed.

When cannibalization actions are completed prior to the
end of the applicable period of restriction and unneeded
residue remains, the donee may:

(1) Retain the residue for use 1in other eligible
programs;

(2) Dispose of residue when the estimated fair market
value for all the residue is five hundred dollars or
less 1if the proceeds are applied to the program area
for which the item was originally acquired. Residue
with an estimated fair market value over five hundred
dollars must be reported by the donee to the

division. The division may redonate or if unable to
donate the division shall report such residue to the
general services administration for disposal

instructions; or

(3) The division may authorize the donee to return all
unneeded residue to the division.

Trade-in of an item on a similar replacement. An item of
donated personal property may be traded in or used as whole or
part payment for another like item of property provided:

The item being traded in is not, when the request is made,
in compliance status for violation of section 4-04-01-08;



b. The 1item being traded in has been used by the donee for
eligible purposes for at least twelve months from the date
of being placed in use, and it has been demonstrated that
the trade-in will result in increased utilization value to
the donee;

c. The trade-in 1is on a one-for-one basis only, i.e., one
donated item being traded for one like item having similar
use potential;

d. The 1item being acquired has an estimated market value at
lTeast equal to the estimated market value of the item
being traded in; and

e. The item acquired is made subject to the period of
restriction remaining on the item traded in.

Abrogation. Except in cases involving the failure to use or
the misuse of donated property, abrogation of restrictions
imposed by the division in the transfer instrument may be
authorized upon payment to the state agency of an amount
representing the fair market value at the time of donation
less a credit for the time the property was used for the
purpose for which donated, during the period of restriction,
and provided that the division determines that such action
will not result in a windfall revenue to the donee, and
provided further that the property has been used for at least
twelve months from the date of being placed in use. -

Revision of the acquisition cost. The acquisition cost of an
item may be revised provided that the request therefor is made
in writing by the donee, and it is determined by the division
that the listed acquisition cost is unrealistic in view of its
research and development costs, its incompleteness due to
missing parts, or its generally deteriorated condition.

Destruction and abandonment. A donated item of personal
property may be destroyed or abandoned by a donee when it s
determined that the item has no commercial value or the
estimated cost of its continued care and handling would exceed
the estimated proceeds from its sale. The determination shall
be based on a finding made in writing by the state agency and
the division shall prescribe the means and methods whereby the
property shall be destroyed or abandoned.

Enforcement of compliance. The enforcement of the terms,
conditions, reservations, and restrictions imposed by the
division of donated property, or the remedy of breaches of
such terms and conditions, may be satisfied:

a. When payment 1is made to the division of any and all fair
rental values due and payable for any unauthorized use of
donated property;
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b. When payment is made to the division of either the fair
market value or gross proceeds of sale, whichever is in
the best interest of the state, for the unauthorized
disposal or destruction of donated property; or

c. When donated property is recovered by the division.
Custody accountability and distribution of such reverted
property are the responsibilities of the division.

7. Reduction in the period of restriction. Provided an item of
donated property is not in compliance status, a reduction in
the period of vrestriction may be authorized when a revised
standard covering the period of restriction is promulgated by
the division.

8. Limitations. These provisions are not applicable to:

a. Donated military-type aircraft, or other items of property
on which general services administration has imposed
special handling condition or use limitations.

b. Property which was not placed in use for the purposes for
which it was donated within one year of donation or ceases
to be used by the donee for those purposes within one year
being placed in use, except with respect to secondary use
or cannibalization as provided in FPMR 101-44.208(h).

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-08. Compliance and utilization. The division shall make
compliance reviews and wutilization surveys to ensure that donated
property is being used by the donee for the purpose it was acquired and
utilized in accordance with the regulations, certifications, and
agreements indicated on the reverse side of a distribution document.

The division will review a minimum of five percent of all eligible
active donees each fiscal year. A review shal]l be made by an onsite
visit or by a review form which will be sent to a donee thirty days
preceding expiration of utilization. The review must be certified by
the donee and returned to the division. The review must include all
passenger vehicles and all items with an acquisition cost of three
thousand dollars or more which have been transferred during the
preceding year. Any other items transferred during the preceding year
may be reviewed at the discretion of the director.

A report will be prepared indicating the donee, property reviewed,

comments and any corrective action taken. A1l reports will be placed in
a donee review file.

11



Two property utilization survey forms will be mailed to a donee
during the eighteen-month restricted period which applies to passenger
vehicles and all items having an acquisition cost of three thousand
dollars or more. The property utilization survey form solicits
information concerning the date the property was placed in use and how
the property is being utilized. The first property utilization survey
form will be mailed approximately three months after issuance of the
item and the second property utilization survey form approximately
fifteen months after the item was placed in use. Additional property
utilization survey forms will be required if an item is not placed in
use. The second property utilization survey form will be waived if an
onsite review is made during the Tast six months of the restricted
period.

A1l review and survey forms must be returned to the division
fifteen days after receipt of the form. Failure to respond to the
reviews and survey forms will be a cause to terminate issuing of
property. If the situation cannot be resolved, the division shall

request that the property in question be returned to the distribution
center.

In cases where alleged fraud or misuse of donated property is
indicated, the director shall investigate the situation. If alleged
fraud s suspected, the division shall notify the federal bureau of
investigation, the appropriate regional office of the general services
administration and the state attorney general who then can notify the
state crime bureau.

The division staff will emphasize utiization regulations at the
time property is transferred, at meetings, when dissuing bulletins,
notices, and letters, and when conducting utilization reviews.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-10. Nonutilized donable property. Property in the
possession of the division which cannot be utilized by the donees of the
state will be disposed of by one of the following methods:

1. Subject to the disapproval by the general services
administration within thirty days after notice to the general .
services administration, the property shall be made available
for transfer to another state agency for distribution.

2. If the property is considered to be nondonable and the cost of
continued care would exceed the estimated proceeds from sale,
disposal may be accomplished through destruction or
abandonment. A 1ist of property destroyed or abandoned will
be made a matter of record.

12




3. Property not included in subsection 1 or 2 will be disposed of
under such terms and coénditions and in such a manner as may be
prescribed by the general services administration pursuant to
the provisions of Federal Property Management Regulation
101-44.205.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-11. Return of donated property. All items of property
transferred to a donee shall be placed in use for the purposes for which
donated within one year of receipt. In the event the property is not so
placed in use, or ceases to be used by the donee for such purposes
within one year of being placed in use the donee shall immediately
notify the division and, at the donee's expense, return such property to
the division, or otherwise make the property available for transfer or
other disposal by the division, provided the property is still usable as
determined by the division.

A1l property is received on an "as is", "where is" basis, without
warranty of any kind. Property acquired must be returned within thirty
days of acquisition to qualify for a credit or a refund of the service
charges.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-12. Financing and service charges.

1. The direct and reasonable indirect costs of the operation of
the division will be financed by the collection of service
_ charges assessed on property donated pursuant to subsection 2,
sales or compliance proceeds to which the division is entitled
under 41 CFR 101 subpart 101-44.2, and dinterest on
investments. Funds must be deposited with the state treasurer
in a fund known as the surplus property special fund. The
director may request the state treasurer to invest funds
deposited which are not needed for cash flow. Disbursements
from the fund must be authorized by the director and submitted
to the office of management and budget for approval and
payment. If a reserve in the special fund exceeds an amount
equal to the previous year's operating expenses, service
charges will be lowered or refunds will be made to active
previous year's donees prorated on the basis of each donee's
amount of previous year business until the reserve is reduced
to the previous year's operating expenses.

2. Service charges will be fair and equitable for each item
donated and shall be reasonable with respect to the value and

13



History:

condition of the item. The factors which will be considered
in determining service charges are: expenses  incurred
obtaining the property, agency overhead expenses, and expenses
incurred in utilization surveillance. The following special
or extraordinary costs will be added to the service charges
when they occur:

a. Rehabilitation of property - costs for rehabilitating
property.

b. Long-haul property - commercial transportation charges.

c. Out-of-state pick up and warehouse charges - cost for
property picked up and stored by other state agencies.

d. Screening - extraordinary cost incurred 1in screening
property.

e. Special handling - charges for dismantling, packing,
crating, shipping, delivery, and other extraordinary
charges.

The service charges will vary from a minimum of one percent to
a maximum of fifty percent of the original federal acquisition
cost. When the original federal acquisition cost is obviously
erroneous or cannot be determined, the fair market value will
be wused. As a general guide based on related expense factor
with the exception of special or extraordinary cost the
following schedule will be used to determine service charges.

Percent Original Acquisition Cost
1-50 $ .01 - $ 500.00
1-45 501.00 - 2,500.00
1-35 . 2,501.00 - 10,000.00
1-30 10,001.00 - 25,000.00
1-25 above 25,000.00

Effective April 1, 1984,

General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-13. Inventory control and accounting.

1.

A perpetual dinventory system will be maintained for all
federal surplus property received and transferred by the
division. An inventory of property on hand will be taken at
the close of each fiscal year. Discrepancies will be
investigated by the director and then submitted to general
services administration for approval.

14



2. The division must maintain a complete double entry set of
books covering all financial transactions. The system must
include a chart of accounts, a combined cash journal, a
general ledger with accounts for all assets, 1liabilities,
surplus  income, and expense, and a subsidiary accounts
receivable ledger. A profit and loss statement will be made
at the close of each fiscal year.

History: Effective April 1, 1984,
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-14. Records. All official records of the division will
be retained for a minimum of three years, except for records of vessels
and aircraft which will be retained for one year after expiration of the
period of restriction. Records on items in compliance status will be
retained for one year following completion of the compliance action.
Records on combat aircraft will be retained for one year after return of
the aircraft to the federal governmeéent for disposal.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-15. Audit. The state auditor shall audit the division
every two years in accordance with generally accepted audit standards.
The audit must dinclude a review of division compliance with the
provisions of this article and the requirements of Federal Property
Management Regulation 101-44-202(12). A copy of the audit report will
be furnished to the appropriate general services administration regional
office along with a resume of corrective actions taken.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5
4-04-01-16. Forms.
1. Application for Eligibility.
Donee Authorization, Certification; Authorization Card.
Agreement.
Civil Rights Assurance.

Distribution Document.

(o) B & 1 B R 7S N A )

Property Utilization Survey.
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7. Noncombat-Type Conditional Transfer Document and Vessel
Conditional Transfer Document.

If not included, forms mentioned in this article may be obtained from
the division. :

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-17. Cooperative agreements. The division may enter into
such cooperative agreements with federal agencies and other state
agencies for surplus property as may be necessary to further the surplus
property program. The cooperative agreements may include agreements to
use donable property 1in the operations of the division, agreements to
use federal facilities, interstate cooperative agreements, and overseas
property agreements.

In accordance with Federal Property Management Regulation
101-44.206(c), title for property withdrawn under the cooperative
agreement for state agency use vests in the division unless disapproved

within thirty days by the general services -administration. When
property so withdrawn is no Jlonger needed to support the division's
operations, it will be disposed of in the following manner: If still

usable, it will be returned +to the inventory and made available for
donation to eligible recipients; if no Tonger usable, it will be sold in
accordance with North Dakota Century Code section 54-44-04.6 for
state-owned property and the proceeds of the sale will be deposited to
the account of the division.

The division will maintain a separate record of inventory of all
surplus property which is being used by the division.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
lLaw Implemented: NDCC 54-44-04.5

4-04-01-18. Liquidation. Prior to any action to liquidate the
division, a liquidation plan will be submitted to the general services
administration regional office for approval. The plan will be in
accordance with Federal Property Management Regulation 101-44.202(c)(14)
and will include all of the following:

1. Reasons for liquidation.

2. A schedule for 1liquidating the agency and an estimated
termination date.

3. A method of disposing of surplus property on hand.

16



4. The method of disposing of the division's physical and
financial assets.

5. Provision for the retention of all books and records for a
period of two years after the liquidation date.

History: Effective April 1, 1984.
General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5

4-04-01-19. Advisory committee.” A committee consisting of five
members must be appointed to serve as an advisory committee. The
committee must consist of members of active public and nonpublic donees.
A1l appointments are for a term of two years.

The advisory committee has the following responsibilities and
duties:

1. To select from among its own membership a chairman to
facilitate the work of the committee.

2. To meet whenever requested to do so by the director.

3. To keep itself idinformed concerning the activities and
operations of the division.

4. To act in an advisory capacity to the director.

5. To foster public awareness and understanding of the objectives
and functions of the division. - ' .

6. To stimulate participation and interest in the objectives and
functions of the division.

7.  To make donee property surveillance and utilization reviews on
behalf of the director.

History: Effective April 1, 1984.

General Authority: NDCC 54-44-04.5
Law Implemented: NDCC 54-44-04.5
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TITLE 10

Attorney General
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MARCH 1984

STAFF COMMENT: Article 10-09 contains all new material but is not
underscored so as to improve readability.

ARTICLE 10-09
AMUSEMENT GAMES OR DEVICES

Chapter
10-09-01 General Provisions
CHAPTER 10-09-01
GENERAL PROVISIONS
Section
10~-09-01-01 Definitions
10-09-01-02 Prohibited Machines

10-09-01-01. Definitions.

1.

"Business office" means the office or TJlocation where the
licensee can be contacted and where the financial
transactions, bookkeeping, etc., for the business are carried
on.

"Person" means person as defined by North Dakota Century Code
section 1-01-28.

21



History: Effective March 1, 1984.
General Authority: NDCC 53-04-05
Law Implemented: NDCC 53-04-02, 53-04-05

10-09-01-02. Prohibited machines. A coin-operated machine or
device which pays cash or gives credits redeemable for cash or prizes is
illegal and therefore is prohibited within this state.

History: Effective March 1, 1984,

General Authority: NDCC 53-04-05
Law Implemented:- NDCC 53-04-05
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JULY 1984

STAFF COMMENT: Article 10-11 contains all new material but is not
underscored so as to improve readability.

ARTICLE 10-11
DETECTION OF DECEPTION EXAMINERS

Chapter
10-11-01 Definitions
10-11-02 Application for License Process and Procedure
for Issuance
10-11-03 Detection of Deception Examinations
10-11-04 Internship, License, and Procedures
10-11-05 Professional Conduct
CHAPTER 10-11-01
DEFINITIONS
Section
10-11-01-01 Definitions

10-11-01-01. Definitions. As used in this article:

1. "Board" means six licensed detection of deception examiners
appointed by the attorney general to serve as an advisory
board. :

23



History:

"Detection of deception examination" means the use of a

polygraph on an individual for the purpose of deception
detection.

"Intern" means a person being trained in the use of a
polygraph and the interpretation of the results obtained for
the purpose of deception detection wunder the personal
supervision and control of a licensed examiner.

"l icense examination" means examination by the board of
applicants for licensure as a detection deception examiner.

"Polygraph" means an instrument or device which simultaneously
combines continuous permanent vrecording with a means of
recording the examinee's cardiovascular patterns, respiratory
patterns, and galvanic skin response.

Effective July 1, 1984,

General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-13

CHAPTER 10-11-02
APPLICATION FOR LICENSE PROCESS AND
PROCEDURE FOR ISSUANCE

Section

10-11-02-01 Application

10-11-02-02 Application Fee
16-11-02-03 Qualifications for License
10-11-02-04 Reciprocity

10-11-02-05 License Examinations

10-11-02-01. Application.

1.

Upon receipt of a request for application, the attorney
general's licensing division will prepare and furnish the
applicants with a copy of North Dakota Century Code chapter
43-31 and will send a copy of the procedures and rules for

licensing, pursuant to North Dakota Century Code sections
14-31-07 and 14-31-07.1.

When an application for detection of deception examiners
Ticense is received by the attorney general's Tlicensing
division, all requested information has been furnished, and
the examination fee has been received, the application will be
forwarded to the chairman of the board.

After a background investigation has been conducted, by the
board, the chairman will return- the application to the
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licensing division with advice to the attorney general
regarding the action to be taken on the application, i.e.,
issuance on reciprocity, setting an examination date, or
denial.

4. Upon receipt of the application, the attorney general's
Ticensing division will notify the applicant in regard to the
appropriate action taken by the attorney general. If testing
is required, the date, time, and place will be scheduled in
consultation with the board chairman.

History: Effective July 1, 1984.
General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-04

10-11-02-02. Application fee. Applicants shall pay a fifty
dollar fee for examination. The fee is nonrefundable.

History: Effective July 1, 1984,
General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-14

10-11-02-03. Qualifications for license. No detection of deception
examiner license will be issued to any person, nor will any such
previously issued Tlicense be renewed or retained unless the applicant
shall file a sworn statement showing the following qualifications:

1. The applicant must not have been convicted within five years
prior to the application for the license of any violation of
any law of the United States or this state or of any local
ordinance which law or ordinance relates to:

a. Felony offenses.
b. Offenses involving moral turpitude.

2. Applicant must have successfully completed a polygraph
examiners course from a school that 1is accredited by the
American polygraph association. :

History: Effective July 1, 1984.
General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-07

10-11-02-04. Reciprocity. Applicants who are licensed examiners
under the laws of ancther state of the United States may be issued a
license without examination by the attorney general if the requirements
pursuant to North Dakota Century Code section 43-31-16 are met. The
applicant shall provide to the attorney general a copy of such license.
The applicant shall also provide to the attorney general a copy of that
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state's licensing requirements at the time that said applicant was
licensed. That law will then be compared to the North Dakota Taw which
sets forth the 1licensing requirements by the board with the board
reporting to the attorney general.
History: Effective July 1, 1984.
General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-16
10-11-02-05. License examinations.
1. Any person who 1is not exempted from a license examination
under North Dakota Century Code sections 43-31-15 and 43-31-26
will be required to take a state 1license examination
administered by the board.

2. License examinations will be conducted in May and October of
each calendar year.

3. This examination will be administered by not less than three
members of the board.

4. The examination will include written, oral, and demonstration
skills in the polygraph field as follows:

a. Phase I: Written examination, four parts.
(1) Physiological.
(2) Psychological.
(3) Mechanical.
(4) Technical.
A minimum score of seventy percent will be needed on each

part for a license. Failure of any part will require

retesting of that part upon reapplication after six
months.

b. Phase II: Instrumentation, five parts.
(1) Familiarity with instrument.
(2) Familiarity with components.
(3) Familiarity with mechanical operation.
~(4) Familiarity with attachments.

(5) Familiarity in attaching dinstrument to the subject
and activation. :
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This phase will be graded on a scale of one to five. A
three is acceptable, below three is an unacceptable. score
and may limit licensure.

Phase III: Question formulation, five parts.

(1) Applicability.

(2) Wording.

(3) Sequence.

(4) Placement of controls.

(5) Placement of irrelevant questions.

This phase will be graded on a scale of one to five. A
three is acceptable, below three is an unacceptable score
and may limit licensure.

Phase IV: Chart interpretation (must supply twenty-five
recent and complete examination charts for analysis and
questions, reports must also be furnished), five parts.
(1) Knowledge of interviewing.

(2) Observations of subject.

(3) Knowledge of reactions on charts.

(4) Interpretation of chart events.

(5) Knowledge of chart marking.

This phase will be graded on a scale of one to five. A
three is acceptable, below three is an unacceptable score
and may limit licensure.

Phase V: Oral interview, five parts.

(1) Applicant's history and schooling.

(2) Applicant's work and professional experience.

(3) Applicant's interviewing techniques.

(4) Applicant's polygraph theory.

(5) Applicant's personal feelings regarding detection of
deception.

This phase is the final part of examination. It will be
graded on a scale of one to three. The total examination
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History:

process will then be reviewed. A score of three is
required for licensure. A score of two 1is required for
the person to receive a qualified licensure which would
require supplemental information or action. A score of
two will be assigned to interns until twenty-five charts
are reviewed by a board member. A score of one renders
the applicant unacceptable for licensure. A score of one
will be explained in writing by the board.

In grading the examination, a scoring sheet will be filled out
and signed by each examining board member. The score will be
averaged for-a final score.

Grading of the written examination will be based on one
hundred percent score. Each true and false question has a
three percent value. Each multiple choice question has a four
percent value. Each completion and essay question has a six
percent value. There are ten true and false questions, ten
multiple choice questions, and five completion/essay questions
per part of the written examination. Partial credit will be
given for multiple choice answers that are partially correct.

Effective July 1, 1984.

General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-07

CHAPTER 10-11-03
DETECTION OF DECEPTION EXAMINATIONS

Section
10-11-03-01 Detection of Deception Examination Procedures
10-11-03-02 Detection of Deception Examination Records

10-11-03-01. Detection of deception examination procedures.

1.

No person may be present during the detection of deception
examination without the express consent of the examiner.

An  examiner  shall terminate a detection of deception
examination 1in progress immediately upon request of the
examinee.

A polygraph test may not continue for more than four minutes
if a high pressure cuff is being utilized on the arm, no more
than five minutes if a high pressure cuff is being utilized on
the wrist.

No detection of deception examination may be conducted prior
to a complete understanding between the examiner, the
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requesting agency, and examinee as to the specific reason for
the test, including all records, documents, and investigative
reports necessary to conduct the examination.

5. An examiner when administering a detection of deception
examination, may not attempt to determine truth or deception
on manners or Jissues not previously discussed with the
examinee at the preexamination interview or not reasonably
related to the matters or issues previously discussed with the
examinee.

6. The detection of deception examination of a subject and that
subject's fitness for the examination is at the discretion of
the examiner.

History: Effective July 1, 1984,
General Authority: NDCC 43-31~13
Law Implemented: NDCC 43-31-13

10-11-03-02. Detection of deception examination records. An
examiner shall create and maintain a record of every detection of
deception examination administered. Records must be maintained for five
years and must contain the following:

1. A]] polygraph charts (polygrams) on each examinee.
2. A1l written reports or memoranda of verbal reports.

3. A Tlist of all questions asked while the polygraph is
recording. ‘ .

4. Background information elicited during the pretest interviews.

5. A form signed by the examinee indicating that the examinee has
voluntarily agreed to take the polygraph test and that the
examinee has the right to leave the examining room at any time
during the examination.

6. All tape recordings of the detection of deception examination
if made.

7. An index either chronological or alphabetical listing the
names of all persons examined, the type of detection of
deception examination, the date of the examination, the name
of the examiner, and the file or record number in which the
records are maintained.

History: Effective July 1, 1984.

General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-13
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Section

CHAPTER 10-11-04 .
INTERNSHIP, LICENSE, AND PROCEDURES

10-11-04-01 Internship License

10-11-04-01. Internship license.

1.

History:

Every person who applies for dn internship license shall, at
the time of application, provide the attorney general with the
name, address, qualifications, and state license number of the
examiner who will be acting as the supervising examiner.

In the event an applicant does not have access to an immediate
supervisor, the attorney general may appoint a supervising
examiner to supervise the trainee. .

The attorney general shall approve the applicant's choice of
supervising examiner.

The minimum requirements to be fulfilled by a supervising
examiner are as follows:

a. Inspection of twenty-five examination records selected by
the supervising examiner; and '

b. The direct observation by the supervising examiner of at
least one complete examination 1including preparation,
pretest interview, testing, post-test 1interrogation,
where applicable, and report writing.

Effective July 1, 1984,

General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-07.1

Section

CHAPTER 10-11-05
PROFESSIONAL CONDUCT

10-11-05-01 Advertising

10-11-05-01. Advertising.

1.

An examiner may not advertise the examiner's services so as to
deceive, or in any manner which tends to deceive, the public.
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History:

An examiner may not publish, directly or indirectly, or
disseminate any fraudulent, false, or misleading statements as
to the skill or method of practice of any other examiner.

An examiner may not claim superiority over other deception of
detection examiners as to skill or method of practice.

An  examiner may not advertise free deception detection
examinations as an inducement to secure patronage.

Effective July 1, 1984.

General Authority: NDCC 43-31-13
Law Implemented: NDCC 43-31-10, 43-31-13

31



32



TITLE 11

Audiology and Speech-language Pathology,
Board of Examiners on
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MAY 1984

11-02-01-01. Licensure application. An application for a license
to practice audiology or speeel speech-language pathology shall be
made to the state board of examiners of audiology and speech
speech-language pathology on forms provided by the board upon request.
The application shall contain such information as the board may
reasonably require.

1. Each application for a license shall be accompanied by a fee
whieh is nenrefundabie-:

a. A prescribed fee.

b. An official transcript verifying completion of graduate
degrees.

2. A1l applications shall be signed by the applicant and
_ notarized.

S At: appiicatiens shali ineiude a reeent phetegraph
ef the appiieant-

4= 3. The board may request such additional information or
clarification of information provided in the application as it
deems reasonably necessary.

5= 4. If the board so directs, an applicant shall personally appear
before the board er a member thereef £for a persernaz
interview concerning the application.

History: Amended effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06, 43-37-09
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11-02-01-02. Licensure without examination. Waivex e£ %he
examination requirements shail be ceonsidered by €he beard
for these appiieants whe present preoof of bena £ide praetiee
of audielegy eor speeeh pathetegy according £e £his seetiens
Sueh preef skali ineiude any er att of the foiiewing as
reguested by the beawrd-

3

Written evidenee £rem €he epptieant e¥ khe
eppiicantls immediate sSuperiers that the appiieant
was aetivery engaged in the praetiece of audieoteqy
er speeeh patheteogy ern dJuiy I, 297b-

Offzezal EranseripEs fxeom an edueatienat
institution reecogrnized by the beard evideneing a
minimum ef a masteris degree in audielegy ex speeeh
pathetogy-r The Etranseripes shai: shew the reguired
eonecentratien ef academie and eiinieatr hours ef
FnsErvetion and supervisien in +the area n whieh
tieensure s being seugh~

A eompiete and thereough deseriptien of the naiture
of the applieantls praectiee-r The deseriptien shati
itnetude any and a:: infermatieon deemed neeessary by

the beoard o fuiiy expiain the seepe and nature of
the prapetiege-

The eappitieant shaiit appeayr before the beawrdy £
reguested; e present evidenee and diseuss Ehe
apptieantls praetiee iR audzeotogy e¥ speeeh
pathetogy er beth eof them-

The eappiicant shai: permits if requesteds direek
ebservatien and evaliuaiien of the appiieants
praeEiee eoen siEe- The appiieant shaii permzt kthe
beard te diseuss the applieantls perfermanee wikh
ey eof the apptieantls patienks,; prefessienal
supervigersy and administrative superierse

General Authority: NBEE 43-37-66
Law Implemented: MNBEE 43-37-04- 43-37-13

Repealed effective May 1, 1984.

11-02-01-03. Licensure with examination. Fer these
eppticants unabie e preovide adeguate preef ef bera £ide
praetiee as provided in seetien 1:-02-61-02; the beard may
eensidesr granting t:eensure previding the app:ieans
sueeessfully passes €he examinatien er exHaminatiens in the
area o¥ areas +n wRieh ticensure is geughs-

General Authority: NBeE 43-3%7-66
Law Implemented: NBEE€ 43-37-04- 43-3%-310
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Repealed effective May 1, 1984.

11-02-01-04. Licensure renewal. Licenses are renewable by
January first of each year. They may must be renewed on forms provided
by the board. The renewal forms must be accompanied by the renewal fee
and proof of meeting the continuing education requirements. A person
who fails to renew the person's 1license after two years of its
expiration date may not renew it, and it may not be restored, reissued,
or reinstated. Such a persen persons may reapply for a new license if
the persen mee£s such persons meet the requirements of North Dakota
Century Code chapter 43-37 and this article. An individual may be
granted a second licensure only once in a five-year period.

History: Amended effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-34- 43-3%7-317F 43-37-06

11-02-01-05. Fees. The following fees shall be paid in
connection with audiologist and speeeh speech-language pathologist
applications, examinations, renewals, and penalties:

1. Application fee for an audiologist license: fifty dollars.

2. Application fee for a speeeh speech-language pathologist
license: fifty dollars.

3. Renewal fee for an audiologist license: fifteen dollars.

4. Renewal fee for a speeeh speech-language pathologist
license: fifteen dollars.

5. Late renewal penalty fee per month: ene detiar and
twenty-£ive eents five dollars.

|

When a person applies for both audiology and speeeh
speech-language pathology licenses in the same calendar year,
the initiai: eappiieatien and iicensure fee for ene

iicense weuid aise appiy £e the ethex iiecense  total
application fee is fifty dollars.

History: Amended effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-25 43-37-06

11-02-01-06. Continuing education. To renew a license a person
must present proof of having attended at least feur sixty-minute six
clock hours of continuing education approved by the board. Preef ef
attendanee means a ecertifieate eoef attendances eaneeted
eheeks ete= Continuing education for 1licensure renewal must be
completed in the calendar year prior to the year for which licensure is
sought. Under extraordinary circumstances the board may consider a
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request for continuing education hours accrued in the same calendar
year.

History: Amended effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-37% 43-37-06

11-02-01-07. Passing score. The successful completion of a
national examination means: obtaining a score equal to or greater than
the passing score established by the American speech-language-hearing
association and in effect at the time of administration of the test.

History: Effective May 1, 1984.
General Authority: NDCC 43-37-09
Law Implemented: NDCC 43-37-06

11-02-02-01. Unethical conduct. The feliewing condueks; in
additien €@ that previded in Nerktk Daketa Eenfury Eede
ehapter 43-3%; 23 herxeby prohibited in relaktien £eo kthe
~ praetiece of audieotegy er speech pathelegy by a lieensee zn
this stater

3= The iiecensee shaii net guarantee the resuirts ef any
speeeh or hearing censuiEatien or Etherapeutie
preoeceduress

2= The ticensee shaz: net diagnese er treat individuanl

speeeh oF hearing diserders selety by
correspendenee=
2= The :fieensee shat: net revea: £o unaAvtherizmed

pe¥sers any confidentiat infermatien ebiained £rom
the individual £the liecensee seryes prefessienatiy
witheout the individuaills permissiens

4= The ticensee shati net exHpieit persens fthe iieensee
serves prefessienaiiy by aecepEing them for
txeatment where benefi€ eannet reasernabkbly be
expeeted,; e€oREIRUIRg Ereatrment Hanecessari:y s
eharging exHorbitant f£ees eor worKing with £ypes ef
speeeh inveilvements feor whieh the iicensee has had
ne speeifie Eraining-

B= The tieensee shaii: net diseriminate on the basisg eof
raeey religiens er sex in the licenseels
prefessienaz retatienships with the licenseels
eetlenguesy; empleyeess er¥ the eosnsumer pubiie-

&= The ticensee shaii nex setieit patients e¥

advertise 2R ARY meRner or form ecenErary To eurrens
preofessienal: standards er practieess
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General Authority: NBEE 43-37-86
Law Implemented: NBEE 43-37-066

Repealed effective May 1, 1984.

11-02-02-02. Code of ethics. The board subscribes to the code of
ethics of the American speech-language-hearing association. This code
is incorporated 1in the rules by reference except that a certificate of
clinical competence is not required to practice speech-language
pathology and audiology in North Dakota.

History: Effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06

11-02-03-01. Grievance procedures. Grievances a¥e £e be
submitted £e the beard in writings They may be presented in
persen e¥ mazied o the ehairpersen eof the beard- A

deeigsion wit: be made by the beaxd eencerning grievanees-
must be processed in accordance with North Dakota Century Code chapter
2832 .

History: Amended effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-86+ 43-37-33 28-32-05

11-02-04-01. Address and name changes. Any licensee must
report a change of address e¥, name, or educational degree to the board
wiEhin €en days. I£ £his ehange nveives A ehange zn a
+iecenses; preef Proof of £his any educational degree change must also
be submitted. A fee of £we ten dollars will be charged to reissue a
duplicated or changed license £e¥ any ehange.

History: Amended effective May 1, 1984.
General Authority: NDCC 43-37-06
Law Implemented: NDCC 43-37-06

11-02-04-02. Educational changes. Arny lieensee must repers
e ehange of degree £eo the beard within ten days=s £ £his
ehange inveives a ehange in a tiecense; preoef of this ehange
musSE be submittedr A fee of £we deoetiars wiii: be eharged £e
reissuHe a tieense fer any ehange-=

General Authority: NBEE 43-37-866
Law Implemented: NBEE 43-37-66

Repealed effective May 1, 1984.
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TITLE 13

Banking and Financial Institutions, Department of
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JUNE 1984

13-03-04-01. Maximum investment in buiiding fixed assets to be
determined by state credit union board --himitatien en investmens
in furniture and £ixtures. No credit union organized and operating
under the laws of North Dakota, except the North Dakota central credit
union, Bismarck, North Dakota, which is specifically exempted from the
provisions of this section, shall invest more than six percent of assets
in a credit union office building, including the lot, piece, or parcel
of land on which the same 1is Jlocated, furniture, fixtures, and
equipment, without first ebtaining e rulimg applying for and
obtaining approval from the state credit union board £ixing %he
meRimum invesEtment permitted thexein, RHer shati i€ navesE in
furnzture and £fixEures a Sumy earried as an asseEs IR exeess
ef eome Eheusand deiliarss e¥ ene pereent eof itz euEstanmding
paid-in sharess whiehewver is largersy witheut £irst ebiaining
the appreva: ef the state eredit urien beard.

History: Amended effective June 1, 1984.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-04-02. Procedure for investment in building. Any
state-chartered credit wunion planning to construct or purchase a
building shall follow and comply with the following procedure:

1. The board of directors shall adopt a resolution to invest in a
building, and stating the maximum funds to be invested in a
1ot and building.

2. If the vresolution 1is adopted by a majority of the board of

directors, it shall then be presented to a regular or special
meeting of the members.
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3. If the resolution 1is approved by a seventy-five percent of
the members present, and if the resolution involves an
investment, including the depreciated value of the building,
and all furniture, fixtures, and equipment carried as an asset
of the credit union, of more than six percent of assets of the
credit union, the board of directors may then make application
to the North Dakota state credit union board for permission to
invest in a building. If the investment totals six percent or
less of the assets, the board of directors and management will
proceed with the project as approved by the members.

History: Amended effective June 1, 1984.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-03-04-03. Application to board to invest in building -
Requirements. When applying to the state credit union board for
permission to invest in a building which, when added to the depreciated
value of the building and all furniture, fixtures, and equipment carrijed
as an asset of the credit union, totals more than six percent of the
credit union's assets, the following procedures will be followed:

1. The secretary of the credit union will certify compliance with
the provisions of section 13-03-04-02.

2. The treasurer will certify #£ha% the amount to be invested
dees nekt exeeed f£ive perecent of Ehe ameunt ef £he
sharesy as of the end of £he mernth immediately
preeeding Ehe appizeatien. £ the ameunt teo be
iavegted exeeeds £ive pereenk ef shares and
depesi€tss €he. The credit union, by letter, will make
special request of the state credit union board and state the
amount, and the percentage of sharess; assets they desire +to
invest 1in the Tot and, building, furniture, fixtures, and
equipment.

History: Amended effective June 1, 1984.
General Authority: NDCC 6-01-04
Law Implemented: NDCC 6-06-06

13-04-02-01. Definitions.

1. "Claim" means any obligation or alleged obligation out of a
consumer transaction.

2. "Debt collection" means any action, conduct, or practice of
soliciting claims for collection or 1in the collection of

claims owed or due or alleged to be owed or due a mexehant
creditor by a consumer.
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History:

"Debt collector" means any collection agency and any person
engaging, directly o¥ indirectly, 1in debt collection, and
includes any person who sells, or offers to sell, forms
represented to be a collection system, device, or scheme,
intended or calculated to be used to collect claims; except
attorneys at law, licensed real estate brokers, banks, trust

companies, building and loan associations, abstract companies
doing an escrow business, creditors collecting their own
debts, individuals or firms who' purchase or take accounts
receivable for collateral purposes, individuals employed in
the capacity of credit person upon the staff of an employer
not engaged in the business of a collection agency, or any

public officer, receiver, or trustee acting under the order of
a _court.

Amended effective July 1, 1984.

General Authority: NDCC 13-05-06
Law Implemented: NDCC 13~-05-01, 13-05-02, 13-05-03, 13-05-04,
13-05-05, 13-05-06, 13-05-07, 13-05-08, 13-05-09, 13-05-10

13-04-02-02.  Prohibited advertising and communications. No
collection agency or debt collector shall:

1.

Publish or cause to be published any 1ist of debtors, except
for credit reporting purposes, advertise or threaten to
advertise for sale any claim as a means of forcing payment
thereof, or use similar devices or methods of intimidation.

Communicate with debtors in a misleading or deceptive manner
by using the stationery of a Tlawyer, forms or instruments
which only Tlawyers are authorized to prepare, or instruments
which simulate the form and appearance of judicial process.

Exercise authority on behalf of a creditor to employ the
services of Tlawyers unless the creditor has specifically
authorized the agency in writing to do so, and the agency's
course of conduct 1is always consistent with a true
relationship of attorney and client between the lawyer and the
creditor.

Refuse to return any claim or claims and all valuable papers
deposited with a claim or claims upon written request of the
creditor, claimant, or forwarder after tender of such amounts
due and owing to the agency within thirty days after such
request; neglect, refuse, or intentionally fail to account to
its clients for all money collected within €hixty forty-five
days from the 1last day of the month in which the same is
collected; or refuse or fail to furnish at intervals of not
less than ninety days upon written request of the claimant or
forwarder, a written report upon claims received from such
claimant or forwarder.
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5. In collection letters or publications, or in any
communication, oral or written, threaten wage garnishment or
legal suit by a partieuitar Iawyer; uniess £ has
petuatly retained sueh tawyer without an objective

intention to engage a lawyer and commence legal action upon
the debtor's failure to comply with the request or demand
made.

6. Use or employ constables, sheriffs, or any other officer
authorized to serve legal papers in connection with the
collection of a claim, except when performing their legally
authorized duties.

History: Amended effective July 1, 1984.
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-02

13-04-02-03. Setieitters Debt Collectors - Approval -
Certificate. Licensed collection agencies may appoint seiiei:ters debt
collectors who sha*} must be eitizens of the United BStates, of
good moral character, knowledgeable in good collection agency practices
and ethics, and having a good credit reputation and a reputation for
fair and honest dealings. The name and address of a person appointed as
a selieiter skhaii debt collector must be forwarded to the department
of banking and financial institutions by the licensed collection agency.
The department shall thereupon, with approval of the commissioner of
banking and financial institutions, issue an identification card bearing
the name of the selieixex debt collector and the name of the Ticensed
collection agency. All seiieitersl debt collectors' certificates
skhat: expire on June thirtieth of each year, unless renewed by June
fifteenth, by a current list of seiieitexrs and representatives
debt collectors being submitted by each licensee to the department. In
the event of the cancellation of an agency license, the certificates of
all selieiteors and representatives debt collectors authorized for
that agency by the department ska:2 will be concurrently canceled and
the selieiters and representaiives shaii debt collectors must be
notified by regular mail. ¥n the event that [f a seiieiter debt
collector ceases to be employed by a licensed agency, the agency shall,
within ten days thereafter, notify the department at which time the
setieiteris debt collector's certificate shati will be voided and
the seiizezktexr debt collector may not thereafter be employed by any
other licensed collection agency until such time as the seiiezter debt .
collector has been issued a new certificate as herein provided.

History: Amended effective July 1, 1984.
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-03(4)

13-04-02-04. Pracktice of *aw-- Prohibited practices. UYniess
a iicensed mtterney :n this state; ne debt eeliecter shati
engage *n eonduet deemed Ehe practiee eof taws Witheuk
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timi€ing the genera: appitieatien eoef Ehe foeregeings £he
£ollewing ecenduet s deemed the praetiee ef i1aw No debt
collector may:

1. The perfermanee eoe£f Perform legal services, furnishing
ef furnish legal advice, or £aise representatien falsely
represent, direet directly or by implication, that any
persen the debt collector is an attorney.

2. The setieitatien of Solicit assignments of claims for the
purpose of suit or at the instigation of an attorney.

3. The institutien eof Institute Jjudicial proceedings on
behalf of other persons except on an assigned claim.

4. Any eemmunieatien Communicate with debtors in the name of
an attorney or upon stationery or other written matter bearing
an attorney's name.

5. Any Make any demand for or payment of money constituting a
share of compensation for services performed or to be
performed by an attorney in collecting a claim.

History: Amended effective July 1, 1984.
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-06

13-04-02-05. Threats or coercion prohibited. No debt collector
shat: may collect or attempt to collect any money alleged to be due and
owing by means of any threat, coercion, or attempt to coerce. Without
limiting the general application of the foregoing, %khe £feliewing
eenduet i3 deemed (e vieilate £his seetien no debt collector

may :

1. The use Use, or express expressly or impiieit threat of
implicitly threaten the uses of violence or other criminal
means, to cause harm to the person, reputation, or property of
any person.

2. The aeeusatien Accuse or th¥ea® threaten to accuse any
person of fraud or any other crime, or any conduct which, if
true, would tend to disgrace such other person, or in any way
subject the person to £he ridicule or any conduct which, if
true, would tend to disgrace the person, or in any way subject
the person to the ridicule or contempt of society.

3. Faise eaeceusatiens made Make to another person, including
any credit reporting agency, false accusations, or €he
threat e se fatseiy aeeuse threats of false
accusations, that a consumer is willfully refusing to pay a
Jjust debt.
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4. The £hreat Threaten to sell or assign to another the
obligation of the consumer with an attending representation or
implication that the result of such sale or assignment would
be that the consumer would lose any defense to the claim or
would be subjected to harsh, vindictive, or abusive collection
attempts.

5. The €hreat Threaten to take any action prohibited by Nexth
Baketa €enktury Cede ehapter 33-05 eox ether law
relating to the debt collector's conduct on the rights and
Tiabilities of all parties.

History: Amended effective July 1, 1984,
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-06

13-04-02-06. Harassment or abuse prohibited. No debt collector
shat: unreasenably may oppress, harass, or abuse any person fin
connection with the collection of or attempt to collect any claim
alleged to be due and owing by that person or another. Without limiting
the general appliication of the foregoing, €he feiiewing ecenduet s
deemed ke wioelate this seektien No debt collector may:

1. The use eof Use profane or obscene language or language that
is intended to unreaserabiy abuse the hearer or reader.

2. The piaeement eof Place telephone calls without disclosure
to the debtor of the caller's true identity, ard with <€he
internt €6 Aarney- harass; er threaten any persen ak
the eaitied rumber including name and collection agency.

3. €Eausing Cause expense to any person in the form of long
distance telephone tolls, telegram fees, or other charge
incurred by a medium of eemmunieatien communications, by
concealment of the true purpose of the notice, Tletter,
message, or communication.

4. €ausineg Cause a telephone to ring or engage any person in
telephone conversation repeatedly or continuously, or at
unusual times or times known %o be inconvenientsy wzth

inktent €e aArReys harassy er threatern ary persen ak
the eatled nAumbesr.

History: Amended effective July 1, 1984.
General Authority: NDCC 13-05-06
LLaw Implemented: NDCC 13-05-06

13-04-02-07. Unreasonable publication prohibited. No debt
collector sha*: may unreasonably publicize information relating to any
alleged indebtedness or debtor. Without 1imiting the general
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application of the foregoing, the fetlewing cenduet is deemed ke
vietate £his seetien no debt collector may:

1. The eemmunieatien ef (ommunicate any information relating
to a consumer's indebtedness to any employer or the employer's
agent except as reasonably necessary for legal process or to
effectuate a past judgment judicial remedy.

2. The disetesurey publieatien Disclose, publish, or
eemmuniteatien ef communicate information relating to a
consumer's indebtedness to any relative or family member of
the consumer, excluding the husband or wife, except through
proper legal action or process or et with the express and

ungetieited reguest ef The reilative er family
member consent of the debtor.

3. Fhe diselosurer pubiieatien Disclose, publish, or
eemmunteatien of communicate any information relating to
a consumer's indebtedness to any other person, by publishing
or posting any list of consumers, commonly known as deadbeat
lists, by advertising for sale any claim to enforce payment
thereof, or in any manner other than through proper Tlegal
action, process, or proceeding.

4. The wuse eof Use any form of communication to the consumer,
which ordinarily may be seen by any other person, that
displays or conveys any information about the alleged claim
other than the mames return addresss and phone number of the
debt collector.

History: Amended effective July 1, 1984,
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-06

13-04-02-08. Fraudulent, deceptive, or misleading representations
prohibited. No debt collector sha%: may use any fraudulent, deceptive,
or misleading representation or means to collect or attempt to collect
claims or to obtain information concerning consumers. Without 1imiting
the general application of the foregoing, the fellewing eonduet is
deemed o vieolate this seetien no debt collector may:

1. The wuse ef Use any name while engaged in the collection of
claims other than the debt collector's true name.

2. The faiiture Ee eieariy disetese in at: Make misleading
representations in any communication made to <c¢ollect or
attempt to collect a claim or to obtain or attempt to obtain
information about a consumer that the debt eotieeter is

attempting Ee eolieek a etaim and that any
infermation eobtained wilt: be used for that purpese.
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3. Any false representatien Falsely represent that the debt
collector has information in the debt collector's possession
or something of value for the consumer made in order to
solicit or discover information about the consumer.

4., The £eaiiure Fail to clearly disclose the name and full
business address of the person to whom the claim has been

assigned or 1is owed at the time of making any demand for
money.

5. Any fatse representatien Falsely represent or
impressien ef the eharneters extents or ameunt of a
eltaim against a ecornsumer; or¥ of FEx sEAtUS Fn ARy
tegal preceeding imply that any debt collector is vouched
for, bonded by, affiliated with, or is an instrumentality,
agent, or official of this state or any agency of federal,
state, or local government.

6. Amny £alse representatien ex false impressien Ehak
any debt eeoiieetoxr is veueched £feory; bended by
affitiated withy ex amp insEtrumertalitys; agent o
effretak of this state e¥ any agerney of federais
stater e¥ teea: government- Falsely represent the

character, extent, or amount of a claim against a consumer, or
of its status in any legal proceeding.

7. The use er distributien Use, distribute, or sate ef sell
any written communication which simulates or 1is falsely
represented to be a document authorized, issued, or approved
by a court, an official, or any other legally constituted or
authorized authority, or which creates a false impression
about its source, authorization, or approval.

8. Any represerntatien Represent that an existing obligation
of the consumer may be increased by the addition of attorney's
fees, dinvestigation fees, service fees, or any other fees or
charges when in fact such fees or charges may not Jlegally be
added to the existing obligation.

9. Any £aise representatien Falsely represent, or give a
false impression about the status or true nature of or the
services rendered by the debt collector or the debt
collector's business.

History: Amended effective July 1, 1984,
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-06

13-04-02-09. Unfair or unconscionable means prohibited. No debt
collector sha%* may use unfair or unconscionable means to collect or
attempt to collect any claim. Without 1imiting the general application
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of the foregoing, the feiiewing eenduet is deemed e vieiake
this seetien no debt collector may:

1. The seeking Seek or ebiaining ef obtain any written
statement or acknowledgment in any form that specifies that a
consumer's obligation is one incurred for necessaries of life
where the original obligation was not 1in fact dincurred for
such necessaries.

2. The seeking Seek or ebktaining ef obtain any written
statement or acknowledgment in any form containing an
affirmation of any obligation by a consumer who has been
declared bankrupt, without clearly disclosing the nature and
consequences of such affirmation and the fact that the
consumer is not legally obligated to make such affirmation.

3. The eceolieetien ef Collect or the attempt to collect from
the consumer any part or all of the debt collector's fee or
charge for services rendered.

4., The eeolieetion of Collect or the attempt to collect any
interest or other charge, fee, or expense incidental to the
principal obligation wunless such interest or incidental fee,
charge, or expense is expressly authorized by law or by the
agreement creating the obligation and legally chargeable to
the consumer.

5. Any eemmuniteatien Communicate with a consumer whenever it
appears that the consumer is represented by an attorney and
the attorney's name and address are known unless the attorney
has failed to respond to a communication within thirty days or
the debt collector has been advised by the debtor or attorney
that the attorney no longer represents the debtor.

History: Amended effective July 1, 1984,
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-06

13-04-02-10. Postal violations prohibited. No debt collector
shat: may use ewx, distribute, sell, or prepare for use, any written
communication that violates or fails to conform to United States postal
laws and regulations.

History: Amended effective July 1, 1984,
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-06

13-04-02-11. Trust account - Deposits - When to be made. The
client's share of collections shat* must be deposited into a trust
account in_a financial institution insured by a federal agency within
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forty-eight hours; ereept that if sueh merneys are 1ess ¥han
ene hundred deiiars; depesits may be made weekily.

History: Amended effective July 1, 1984.
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-07

13-04-02-12. Disbursements from the trust account. Disbursements
of twenty-five dollars or more from the trust account to clients must be
made no later than thirty days after the monthly closing for the month
in which the money was collected. Disbursements of less than
twenty-five dollars must be made no later than sixty days after the
monthly closing for the month in which any portion of the money was
first collected.

History: Effective July 1, 1984,
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-07

13-04-02-13. Receipts for collection of currency and coin. No
debt collector may -accept currency or coin as payment for a claim
without 1issuing an original receipt to the debtor and maintaining a
duplicate receipt as a part of the debt collector's permanent records.

History: Effective July 1, 1984.
General Authority: NDCC 13-05-06
Law Implemented: NDCC 13-05-07
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TITLE 17

Chiropractic Examiners, Board of
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APRIL 1984

17-01-02-01. Regular or special meetings. The board will hold
regular sessions twice a year at approximate six-month intervals for
examination of candidatesy and the transaction of such other business
as may properly come before ity eeommeneirg en the £irst Tuesday
ef January and Jduity in eaeh wyeawx. Such meetings shall be held at
the state capitol in Bismarck, or at any more convenient place
designated by the board. Adjournment or special meetings may be called
at any time when the opinion of the board justifies such action. Three
members of the board shall constitute a quorum.

History: Amended effective April 1, 1984.
General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-05

17-01-02-03. Board expenses. Each member of the board of
chiropractic examiners shall be reimbursed for the member's expenses for
each day the member is actually engaged in performing the duties of the
member's office as provided for in North Dakota Century Code section
44-08~04, and such mileage and travel expenses as are provided for in
North Dakota Century Code section 54-06-09 and additional allowance for
other necessary expenses incurred. Each member of the board shall
recejve compensation in the amount of one hundred dollars for each day
or portion thereof spent in the discharge of the member's duties. The
secretary-treasurer of the board shall receive an annual salary of one
thousand dollars.

History: Effective April 1, 1982; amended effective April 1, 1984.
General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-05, 44-08-04, 54-06-09
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-17-02-01-01. Educational requirements. To qualify for a license
to practice chiropractic, the applicant shall eempty with ai: ef
the fellewing educatienal reguirements:r

2

have a

Furnish evidence of suceessful cempletien eof an
aeeredited feur-year high sehoeol ecourse eof study ef
rekt tess than sixEeen ereditss

Furnish evidenee of satisfaetery cempletien of ak
least twe years eof aceredited ecoiiege or uURiversiEy
eeurse study {(ere year means A MirImum of fhirty
semester heurs er A Minimum of feriy-£five guartew
heoursy= The feiltewing 8 the minimum eourse of
study in the basie seiences as adepited by the beawrd
of ehirepractie eHAmMTRErS«s

Eemester Houws guarter Heurs

EhemisEry 3 , 4
Physies
Hygienes
Anatomy
Psyeheteogy
Pathology=
bBiagrestg®

SN O (VIR VI V(M)
W @

AR apptieant mMay eceheese te subsgEiituie bieiegy
eeurses thet eoneentrate en patheltegy,; diagresiss
and hygiene £for a €otat of sSiH semester o¥ RiRe
guarter hours of bielegy-

Furnish evidenee of satisfactery compretien eof a

eenrse of insErdetien of nefE less than feur vears
of eight menths eaeh fer foeur Theusand heuxrs £rem
aen aceredited seheel or coiiege of ehireopracetie=

degree from an approved and accredited college of chiropractic

where the resident course of instruction is not less than four years of

nine months each or four thousand credit hours.

It

shall be the object of the board to foster higher professional

standards as rapidly as is consistent with the best dinterests of the

profession.

In €his %t shati: rRet be swayed eor infivenced by

any seheel interests er the interests eof these echirepraeters
graduanted £rem any partzeutar sehoeoi e¥ eeticge of
ehirepraetiea=

History:

Amended effective July 1, 1982; April 1, 1984.

General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-08, 43-06-09
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17-02-01-01.1. Approved schools. All chiropractic colleges fully
accredited and not merely recognized for accreditation by the council on
chiropractic education or Jits successor are approved chiropractic
colleges by the board.

History: Effective April 1, 1984,
General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-09

17-02-01-03. Fee for examination. At least thirty days prior to
the date set for regular meeting of the board of examiners, every
applicant shall file with the secretary-treasurer a written application
properly sworn to before a notary public, together with the applicant's
diploma, or phetegraph photocopy of the diploma, and a fee of one
hundred fifty dollars, no part of which shall be returned. The
application shall be attested by the dean of the college or school of
which the candidate is a graduate.

History: Amended effective April 1, 1984.
General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-08

17-02-01-11. Second examination. Any candidate failing the
first examination skhati ke entitled £e may take a second examination
at the next regular examination session witheut £uwrither £ee upon the
payment of one hundred dollars.

History: Amended effective April 1, 1984.
General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-12

17-02-01-13. Renewal fees. Every chiropractor who has been
licensed by the board shall renew their licenses and remit a renewal fee
ag reguired by £he beard and £the iaws ef the sktater {(See
Nexrth Daketa Century Cede seetien 43-66-%3-3) in the amount of
fifty dollars on or before September first of each year. Application
for renewal certificates sha*i must be made upon the official renewal
blanks issued by the. board. Renewal blanks may be secured upon
application to the secretary-treasurer. No renewal certificate will be
jssued if it has been shown at an administrative hearing that the
lTicensee has violated any of the rules of the board or North Dakota
Century Code chapter 43-06. No renewal certificate will be issued if
the continuing educational requirements as set forth in North Dakota
Century Code section 43-06-13 have not been met. A license which has
not been renewed as a result of nonpayment of annual registration fees
may be reinstated upon payment to the board of the amount of renewal
fees then in default along with an additional administrative fee of one
hundred dollars. .

History: Amended effective April 1, 1984.
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General Authority: NDCC 28-32-02, 43-06-05
Law Implemented: NDCC 43-06-13
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TITLE 30

Game and Fish Department
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MARCH 1984

STAFF COMMENT: Chapter 30-03-05 contains all new material but is not
underscored so as to improve readability.

CHAPTER 30-03-05
FISHING CONTESTS

Section

30-03-05-01 Fishing Contest Defined

30-03-05-02 Organizations Eligible

30-03-05-03 Use of Proceeds

30-03-05-04 Application

30-03-05-05 Fishing Contest Rules and Regulations
30-03-05-06 Reasons for Denying Permits
30-03-05-07 Post-Contest Report Required

30-03-05-01. Fishing contest defined. A fishing contest is any
event where prizes are given for catching fish from waters open to
public use. These events include, but are not limited to, high value
tag contests, fishing tournaments, biggest fish contests, and contests
giving prizes for the 1largest number or weight of fish. Fishing
contests do not include the following:

1. Individual big fish promotions not based on tag returns
sponsored by resident, local businesses not charging any entry
or participation fee. If any Tocal, resident business desires
to sponsor a high value (prizes exceeding one thousand dollars
cash or merchandise) individual fishing contest, the game and
fish commissioner shall designate the species of game fish to
be dincluded and the contest may be Timited to only those
species.
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2. Any local fishing tournament not char;ging an entry or
participation fee in excess of five dollars per fisherman or
with a total of fifty or fewer participating boats, or both.

3. Local tournaments where fishing is from shore or through the
jce for nongame species.

History: Effective March 1, 1984,
General Authority: NDCC 20.1-02-05(22)
Law Implemented: NDCC 20.1-02-05(22)

30-03-05-02. Organizations eligible. Only nonprofit veterans,
charitable, education, religious, and fraternal organizations, civic and
service clubs, and public-spirited organizations, as those organizations
are defined in North Dakota Century Code chapter 53-06.1 will be issued
permits to hold fishing contests. Exemptions to this requirement may be
granted by the game and fish commissioner, if, in the opinion of the
commissioner, the contest is not detrimental to the fishery resource or
to the public, or both.

History: Effective March 1, 1984.
General Authority: NDCC 20.1-02-05(22)
Law Implemented: NDCC 20.1-02-05(22)

30-03-05-03. Use of proceeds. A minimum of seventy-five percent
of any entry or participation fee paid by the contestants must be
returned to the contestants as cash payback. A minimum of ten percent
of the gross proceeds from entry or participation fees must be expended
on conservation projects or for providing public access to fishing
areas. The conservation projects and public access projects must be
approved by the game and fish commissioner. In the absence of an
outside sponsor, the tournament committee may retain a maximum of
fifteen percent of the gross proceeds from entry or participation fees
for expenses incurred in putting on the contest.

History: Effective March 1, 1984.
General Authority: NDCC 20.1-02-05(22)
Law Implemented: NDCC 20.1-02-05(22)

30-03-05-04. Application. Anyone desiring to hold a fishing .
contest must submit an application for a permit to the game and fish
commissioner at least forty-five days prior to the start of the contest.
Information on the application must include the name of the applicant,
location of the waters where the contest is to be held, the dates of the
contest, the number of participants expected for the contest, the amount
of the entry fee, a copy of the tournament regulations, and the name of
a person to be contacted for additional information about the contest.

History: Effective March 1, 1984,
General Authority: NDCC 20.1-02-05(22)
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Law Implemented: NDCC 20.1-02-05(22)

30-03-05-05. Fishing contest rules and regulations.

1. In a boat tournament, committee/sponsors shall provide boat
launching and loading assistance to tournament participants.

2. A1l approved tournaments shall wutilize a tagging system
designed to reduce high-grading of game fish. This
requirement does not apply to catch and release fishing
contests.

3. The ratio of tournament patrol boats to participant boats
shall at no time be 1less than one to twenty in fishing
contests involving one hundred or fewer boats and one to
twenty-five for contests involving more than one hundred
boats.

History: Effective March 1, 1984.
General Authority: NDCC 20.1-02-05(22)
Law Implemented: NDCC 20.1-02-05(22)

30-03-05-06. Reasons for denying permits. Permits may not be
issued if the game and fish commissioner believes the fishing contest
does or will not comply with game and fish rules or regulations, will be
harmful to the fishing resource, or that public use facilities such as
boat ramps, parking areas, campgrounds, and related facilities are
inadequate to support the contest.

History: Effective March 1, 1984.
General Authority: NDCC 20.1-02-05(22)
Law Implemented: NDCC 20.1-02-05(22)

30-03-05-07. Post-contest report required. Within thirty days
after completion of the fishing contest, the permittee shall submit a
report to the game and fish commissioner. The report must inciude the
number of contest participants, the quantity (number and total weight)
and species of fish taken in the contest, the gross and net proceeds for
the tournament, the percentage of the entry fees paid back to the
participants as prizes, and suggested conservation projects for
departmental approval. Failure to submit this report is Jjustification
for denial of future fishing contest permits.

History: Effective March 1, 1984.

General Authority: NDCC 20.1-02-05(22)
Law Implemented: NDCC 20.1-02-05(22)
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MAY 1984

STAFF COMMENT: Chapter 30-04-07 contains all new material but is not
underscored so as to improve readability.

CHAPTER 30-04-07
WILDLIFE REPLACEMENT VALUES

Section ’
30-04-07-01 Schedule of Monetary Values

30-04-07-02 Adjustments to Base Values

30-04-07-01. Schedule of monetary values. The following base
values for wildlife are established:

Grebes . . . . v . .« . .. . % 25.00
Pelicans and Loons . e, 100.00
Herons, Egrets, and B1tterns e e 50.00
Ducks = except: . C e e e e 25.00
Redhead and Canvasback e e e 50.00
Geese . . .o e e e e e 75.00
Whistling Swan e e e e e e e e e 100.00
Hawks and Vultures . . . . . . . . . 100.00
Kites . . e e e e e e e 200.00
Golden Eag]e e e e e e e e e e e 500.00
Bald Eagle . . . . . . . . . . . .. 1,000.00
Peregrine . . e e e e e 1,000.00
Osprey, Gyr Fa]con Prairie Falcon . 100.00
Kestrel, Merlin . . . . . . . .. 50.00
Grouse, Pheasant, and
Partridge - except: . . . . . . . 20.00
Greater Prairie Chicken . . . . . 500.00
Wild Turkey . . . . . . . . . . .. 100.00
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Whooping Crane . . . . . . . . . . . 1,000.00

Sandhill Crane . . . . . . . . . .. 100.00
AT Owls . . . . . . . . o . o . .. 100.00
Curlew, Godwit, Avocet . . . . . . . 50.00
A1l Other Birds - except: . . . . . 20.00

Blackbirds, Magpies, English
Sparrow, Crows, Starlings -

No value
Snapping Turtles . . . . . . . . . . 10.00
Weasels . . . . . . . . . . . ... 10.00 + Fur market value
Marten . . . . . . . . . . . .. .. 100.00 + Fur market value
Wolverine . . . . . . . . . . . .. 250.00 + Fur market value
Badger . . . . . . . . . .. 50.00 + Fur market value
Coyote, Red Fox, Grey -Fox,

and Fisher . . . . . . . . . . .. 40.00 + Fur market value
Rabbits, Hares, Tree Squirrels,

and Muskrat . . . . . . . . . .. 5.00 + Fur market value
Porcupine . . . . . . . . . . . .. 10.00 + Fur market value
Elk and Pronghor e e e e e e 500.00
Whitetail and Mule Deer . . . . . . 300.00
Moose and Bighorn Sheep . . . . . . 800.00
Raccoon, Mink, Beaver . . . . . . . 20.00 + Fur market value
Lynx and Bobcat . . . . . . . . .. 100.00 + Fur market value

Prime fur market value will not be added to the base
value if the fur is usable or marketable by the state.

Fish - The values of fish are those Tisted in the American
Fisheries Society Special Publication No. 13, "Monetary Values of
Freshwater Fish and Fish-Ki1l Counting Guidelines", 1982. A copy
is available for viewing at the Bismarck office of the North
Dakota game and fish department. This publication may be
purchased by writing to the following address:

American Fisheries Society

5410 Grosvenor Lane

Bethesda, Maryland 20814
History: Effective May 1, 1984.

General Authority: NDCC 20.1-01-03
!._aw Implemented: NDCC 20.1-01-03

30-04-07-02. Adjustments to base values. The base values listed
in section 30-04-07-01, excluding the values of fish, are subject to the
following adjustment:

1. Value = Base value x Species age and size percent x Species
condition percent.

a. Species age and size*:

Considerably above
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average size adult - 150% of base value
Average size adult - 100% of base value
Young of the year** - b50% of base value

*Average size, age and condition will be determined by
investigator.

**(1) Species that breed once a year - an obvious young of
- the year animal killed before September first.

(2) Species that breed more than once a year - an obvious
young of the year animal at time of death.

(3) Bird species before first flight.

*Species condition:

Average condition - 100% of base value

Considerably below
average condition - 50% of base value

b. Examples:

(1) A 1large adult whitetail buck in good condition was
killed by an illegal act.

Value = $300.00 x 150% x 100% = $450.00

(2) An adult red fox in good condition was killed by an
illegal act.

Value = $40.00 x 100% x 100% = $40.00 (fur sold by
the state)

2. Because of rarity or special consideration the value of all.
bald eagles, bighorn sheet, common loons, peregrine falcons,
and whooping cranes will be the base value regardless of age,
size, or condition.

History: Effective May 1, 1984,

General Authority: NDCC 20.1-01-03
Law Implemented: NDCC 20.1-01-03
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JUNE 1984

30-04-06-02. Fees. Each petition shall be accompanied by a two

the

dollar application fee. In addition to the application fee,
following fees are required for each license that is to be replaced:
Type of License Fee
Resident fishing licenses $ 1.00
Husband-wife resident fishing license 1.00
Resident senior citizen fishing license 1.00
Resident totally or permanently disabled 1.00
fishing license
Nonresident fishing license 4.00
Nonresident husband-wife fishing license 8.00
Trout and salmon license 1.00
Resident small game and habitat 1.00
Ticense (age 19 and over)
Resident youth small game and 1.00
habitat license (under age 19)
Nonresident small game - including 10.00
general game
Nonresident small game/waterfowl - 10.00
including general game
Resident deer bow license 8.00
Nonresident deer bow license 18.00
Resident fur-bearer license 1.00
Resident antelope bow license 8.00
Nonresident antelope bow license 18.00
Resident deer gun license 8.00
Nonresident deer gun license 18.00
Resident general game Ticense 1.00
Nonresident general game license 1.00
Nonresident nongame license 2.00
Wild turkey license 2.00
History: Effective September 1, 1983; amended effective June 1, 1984.
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General Authority:
Law Implemented:

NDCC 20.1-02-05
NDCC 20.1-02-05
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TITLE 33

Health, Department of
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MARCH 1984

33-11-01-11. Eguipment Minimum equipment requirements.

10.

Ambulance cot with retaining straps.

Stretchers with retaining straps. Vehicle design dictates
quantity.

oxnygen Piped oxygen system - with appropriate regulator and
flow meter= TFe ineiude, or two "E" size bottles for

minimum oxygen supply with regulator and flow meter.

Portable oxygen unit with carrying case. To include one "D"
size bottle with another "D" bottle in reserve.

exygern Nasal cannulas and oxygen masks with 4tub1’ng -
transparent and assorted sizes.

Suction - portable~--elear jar with eathetewr.

Bag mask type resuscitation unit with child and adult size
face masks.

Spine boards - one full-size and one half-size, with retaining
straps. These ean be made leealtiy frem three-fourths
ineh {3-93 centimetersl piyweed-

infiatabte piastie Fracture splints - set ef fouwr
minimum operator's option: inflatable, ladder, frac-kit,
board, or cardboard.

Two or more padded boards one-half inch by three and one-half
inches wide by four and one-half feet long [1.27 centimeters
by 8.89 centimeters wide by 11.43 centimeters long], and two
or more padded boards one-half inch by three and one-half
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11.

12.

13.
14.
15.

16.
17.

18.

19.

20.

21.

22.
23.

24.

25.

inches wide by three feet 1long [1.27 centimeters by 8.89
centimeters wide by .91 meters long].

¥we er mere padded weeden splints erne-eighith ineh
by three and ene-haif inehes wide by £ifteen inekes
teng 43<-318 miliiimeters by B8-89 ecentimeters wide by
38<% cenktimeters lenglr By leecal eptiens simitaw
spiints eof ecardbeard,; plastiery wire ladder; o
eanvas sieftied imee may be earried iR piace of £he
abkeve thirEy-gin-ineh 193-44-centimeters} and
£ifteen-inelh {38:1i0-centimeters} beawdss (old paks -

four minimum.

Fire extinguisher = dry chemical, mounted, five pound [2.27
kilogram] minimum. ‘

Sandbags - two or more --made ieealiy.
Obstetrical kit - disposable.

Poison kif=-- kit or syrup of ipecac. This is avaiiabie
+n smaii: ene-dese eenfainexs-

Two sterile burn sheets.

Triangular  bandages. €an be made £rem sheexing
matexriads
Universal dressings - approximately ten inches [25.4

centimeters] by thirty-six dinches [91.44 centimeters] =
~feolded and paekaged in eonverient sise.

Sterile gauze pads - four inches [10.16 centimeters] by four
inches [10.16 centimeters].

Soft roller self-adhering type bandages - six inches [15.24
centimeters] by five yards [4.57 meters]. Also two-inch
[5.08-centimeters] roller bandage.

Meuth egags - either cemmereial or made £frem kthree
tengue bkiades taped togethex and padded-: Bite sticks.

Oropharyngeal airways in adult, child, and infant sizes.

Mouth-to-mouth artificial ventilation airways for adults and
children,.

Ro11 of aluminum foil - eighteen inches [45.72 centimeters] by
twenty-five feet [7.62 meters] - sterilized and wrapped.

Fwe roiis ef adhesive Adhesive tape - £hree inehes
{7-62 eentimeterst wide assorted sizes. '
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26.
27.
- 28.
29.
30.
31.
32.
33.
34.

35.
36.
37.

38.

39.
40.

41.

History:

Shears - blunt - two minimum.

Large size safety pins.
Bedpan, emesis basin, urinal.

Distilled water ~--piastie eentainmex or saline solution.

Intravenous bottleholder - cot mounted or ceiling hooks.
Flashlights - two minimum.

one bexr sanitary Sanitary napkins.

Cotton tip applicators.

Cervical collar, headband, chin straps. €Erava:t bandage
may be used for ehin strap and headband-

Adequate blankets, sheets, pillows, towels, et cetera.
Sterilization agent to clean equipment - local option.

Fiares Reflectorized flares for securing scene - set of
three minimum.

One set socket wrenches, crowbar, heavy hammer, screwdriver,
hacksaw, pliers, et cetera. ' ‘

Blood pressure monometer, cuff, and stethoscope.

Hetf-ring Themas spiinE o Hare spiint e¥
egquivatert-s Lower extremity traction splint.

Frwo-way radie eapabiizEy that meets stgte
standardss VHF radio with eight channel capability meeting
state emergency medical services standards.

Amended effective September 25, 1979; March 1, 1984.

General Authority: NDCC 23-27-04
Law Implemented: NDCC 23-27-04
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MAY 1984

33-06-01-01. Reportable diseases. All reportable diseases shall
be confidential and not open to inspection. The following diseases are
hereby declared to be reportable in this state.

1. Aetinemyeesis Acquired Immune Deficiency Syndrome

(A.1.D.S.).

2. Aneyiestemiasis {heekwerm diseased Amebiasis.

3. Anthrax.
4, Aseariasis-
1o Aseptie meningizEis-
é= Blastomycosis.
_5_; Botulism.
8= 6. Brucellosis.

7. Campylobacter enteritis.

9= Eaneer, tumers, benign AR malignAaREs

36= 8. Chancroid.

23- 9. Chickenpox (varicella).

32-10. Cholera.

13- Ceeceidiemyecosis {ecoeceidioidal granutema; Vaiiey
feveriys
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34~ Cenjunetiviiis acuter infeetious-

35« Bénguee

36+ Dizarrxkhen eof £the newbern +¢in institutiensd-
327=11. Diphtheria.

18- Dysenterys; amebie {amebiaszsj-

+9- DBysentery; kaeiilary-

26=12. Encephalitis infeetieus lethargie and neniethargie
(specify etiology). -

23= Favuss

13. Foocdborne or waterborne outbreaks.

14. Giardiasis.

22= Sianders ¢{fareyd=
23=15. Gonorrhea.

16. Granuloma iguinale.

24~ Hemerrhagie ’ Faurdiee {spiroekhetosis
tetero-hemorrhagie Weiils disemsed=

- 17. Hepatitis-(specify type).

18. Herpes simplex (genital).

19. Histoplasmosis.

2b= Impetige contagiesa {(without medieai attentien I=
2b= InfeetioHs and serdum Repafiiis-

27=20. Influenza end infiueza like.
28- Legienraires disease-x

21. Llegionellosis.

29=22. lLeprosy {Hansern's diseasey}.

23. Leptospirosis.

306=24. Lymphogranuloma venereum ¢inguinate} and eiimatie bube.

32=25. Malaria.
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82=26. Measles (rubeola).
33<27. Meningecoceus meningitis Meningitis (specify etiology).
34-=28. Mumps.
29. Nosocomial infections.
30. Ornithosis (Psittacosis).
85 Paratypheid fever-
36=31. Pertussis.
37-32. Plague bubenies septiecemia preumenie.
38-33. Poliomyelitis.
39- Psittreosis-
48= Puerperal infeetion {(puerperal septiecemiay-
43-34. Rabies.
-421 Rat bite fever ¢sedukud=-
43- Reiapsing fevers
35. Reye's syndrome.
44-36. Rheumatic fever, acute.
45-37. Rocky Mountain spotted ¢ex ek} fever.
46~ 38. Rubella.
47-39. Salmonellosis.
40. Scabies (in institutions).
48= Seaip riIagworm-s
49-41. Shigellosis.
Bo- Bmaiipes {varzeiad-
bi- Btreptocoeeus gsere Ehreat-
52-42. Syphilis.
B3-43. Tetanus.
44, Toxic~shock syndrome.
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54~ Traehema-

55=45. Trichinosis.

56-46. Tuberculosisy puimenary.

53=

Tubereutoesisy ether than puimenary-

58-47. Tularemia.

59-48. Typhoid fever.

@0

¥ellow fevewr

History: Amended effective May 1, 1984.

General Authority:
Law Implemented:

STAFF  COMMENT:

NDCC 23-07-01
NDCC 23-07-01

Chapter 33-28-01 contains all new material but is not

underscored so as to improve readability.

Section

33-28-01-01
33-28-01-02
33-28-01-03
33-28-01-04
33-28-01-05
33-28-01-06
33~-28-01-07
33-28-01-08
33-28-01-09
33-28-01-10
33-28-01-11
33-28-01-12
33-28-01-13
33-28-01-14

33-28-01-01.

CHAPTER 33-28-01
SPOUSE ABUSE PROGRAMS

Governing Authority

Effect of Rules

Definitions

Shelter Facility Management

Safe Home System

Emergency Safe Housing
Twenty-Four-Hour Service

Training of Volunteer Staff Advocates
Staff Evaluation

Nondiscrimination

Advocacy, Information, or Referral
Data Collection

Records and Reporting

Local Support

Governing authority. Adult  abuse programs

receiving domestic violence prevention fund moneys shall operate in
accordance with North Dakota Century Code chapter 14-07.2.

History: Effective May 1, 1984.

General Authority:
Law Implemented:

NDCC 14-07.2-04
NDCC 14-07.2-04
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33-28-01-02. Effect of rules. A1l rules adopted by the health
council under the powers granted by any provisions of the North Dakota
Century Code shall be binding upon all adult abuse programs receiving
grants from the North Dakota domestic violence prevention fund, and
shall have the force and effect of law.

History: Effective May 1, 1984.
General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-03. Definitions.

1. "Emergency safe housing" means any form of short-term housing
other than a safe home or shelter provided to a victim of
adult abuse.

2. "Safe home" means a private volunteer home which has agreed to
provide shelter to an abused adult and the adult's children
for one to three days. The police may make regular patrols of
the homes at the discretion of the individual programs.

3. "Shelter" means a -permanent shelter facility run by the
program, making housing and food available to the abused adult
and the adult's children twenty-four hours a day, seven days a
week. Generally the length of stay in a shelter 1is longer
than in a safe home; staying approximately five to ten days.

History: Effective May 1, 1984.
General Authority: NDCC 14~07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-04. Shelter facility management. In order to receive
moneys from the domestic violence prevention fund, a spouse abuse
program maintaining a shelter must meet these requirements:

1. The shelter shall provide twenty-four-hour supervision when
clients are residing in the shelter.

2. The shelter shall develop and implement evacuation plans for
fire and tornado disasters.

3. The shelter shall maintain an effective security system.
4. The shelter shall maintain fire safety standards of the state.
History: Effective May 1, 1984.

General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04
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33-28-01-05. Safe home system. In order to receive moneys from
the domestic violence prevention fund, a spouse abuse program
maintaining a safe home system must meet these requirements:

1. The program shall develop and implement a safe home
recruitment procedure which involves a screening process and
home interview.

2. The program shall provide a formal or informal support system
for safe home providers, e.g., volunteer 1liaison, periodic
meetings, etc.

3. The program shall provide at least three hours of orientation
before beginning service as a safe home.

History: Effective May 1, 1984.
General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-06. Emergency safe housing. In order to receive
moneys from the domestic violence prevention fund, a spouse abuse
program maintaining emergency safe housing must meet these requirements:

1. The program must notify the management of an emergency safe
housing system prior to wutilization of that system as a
housing for any abused adult.

2. The program must ensure that immediate access to program staff
is available from the emergency safe housing facility.

History: Effective May 1, 1984.
General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-07. Twenty-four-hour service. All programs must have
access to twenty-four-hour crisis lines by which project personnel may

be reached.
History: Effective May 1, 1984.

General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-08. Training of volunteer staff advocates. Programs
must provide a minimum of twelve hours of preservice training to
volunteer staff advocates. Training must include:

1. Initial orientation.

2. On-the-job training and supervision.
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3. An evaluation process.

History: Effective May 1, 1984.
General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-09. Staff evaluation. Programs must utilize a staff
performance evaluation for both paid and volunteer staff.

History: Effective May 1, 1984.

General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-10. Nondiscrimination. Shelter facilities and all other
shelter programs must implement a policy of racial nondiscrimination.
History: Effective May 1, 1984.

General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33—28-01-11. Advocacy, information, or referral. Programs must
provide advocacy with, information about, or referral to the following:
1. Court system.
Legal counsel.

Medical community.

£~ S 7S N V]

Social service financial assistance programs.
5. Social service support services.
6. Community self-help groups.
7. Mental health professionals.
8. Law enforcement agencies.
History: Effective May 1, 1984.

General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-12. Data collection. Programs shall comply with the
requirements of the division of maternal and child health, state
department of health, in providing statistical data.

History: Effective May 1, 1984.
General Authority: NDCC 14-07.2-04
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Law Implemented: NDCC 14-07.2-04

33-28-01-13. Records and reporting. Programs shall agree to
keep records relating to the disbursement of domestic violence
prevention funds 1in a manner acceptable to the state department of
health, and submit periodic fiscal and program reports, as required by
the department.

History: Effective May 1, 1984.
General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04

33-28-01-14. Local support. Programs must be able to
demonstrate significant, active community support of and involvement in
the program by providing a twenty-five percent match for grants (in cash
or in kind) from local sources.

History: Effective May 1, 1984.

General Authority: NDCC 14-07.2-04
Law Implemented: NDCC 14-07.2-04
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TITLE 43

Industrial Commission
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MARCH 1984

STAFF COMMENT: Chapters 43-02-02.1 and 43-02-07 contains all new
material but is not underscored so as to improve readability.

CHAPTER 43-02-02.1
UNDERGROUND INJECTION CONTROL PROGRAM

Section

43-02-02.1-01 Definitions :

43-02-02.1-02 Classification of Class III Injection Wells

43-02-02.1-03 Powers and Duties

43-02-02.1-04 Prohibition of Unauthorized Injection

43-02-02.1-05 Prohibition of Movement of Fluid into
Underground Sources of Drinking Water

43-02-02.1-06 Identification of Underground Sources of
Drinking Water and Exempted Aquifers

43-02-02.1-07 Permitting

43-02-02.1-08 Area Permits

43-02-02.1-09 Draft Permits and Fact Sheets

43-02-02.1-10 Public Notice and Comment - Requests for
Hearings - Public Hearings - Response
to Comments

43-02-02.1-11 Permit Conditions

43-02-02.1-12 Technical Requirements

43-02-02.1~13 Plugging and Abandonment

43-02-02.1-14 Mechanical Integrity

43-02-02.1-15 Area of Review

43-02-02.1-16 Schedules of Compliance

43-02-02.1-17 Confidentiality of Information

43-02-02.1-18 Authorization by Rule

43-02-02.1-19 Penalties

87



43-02-02.1-01. Definitions.

1. "Abandoned well" means a well whose use has been permanently
discontinued or which is in a state of disrepair such that it
cannot be wused for its intended purpose or for observation
purposes.

2. "Aquifer" means a geological formation, group of formations,
or part of a formation that is capable of yielding a
significant amount of water to a well or spring.

3. "Area of review" is used as defined in 40 CFR 146.06.

4. "CFR" means Code of Federal Regulations as of April 1, 1983.

5. "Commission" means the industrial commission of this state.

6. "Contaminant" means any physical, chemical, biological, or
radiological substance or matter in water.

7. "Draft permit" is used as defined in 40 CFR 144.3.
8. "Exempted aquifer" is used as defined in 40 CFR 146.04.

9. "Injection well" means a well into which fluids are being
injected.

10. '"Mechanical integrity" is used as defined in 40 CFR 146.08.

11. "Person" means an individual, association, partnership,
corporation, municipality, state or federal agency, or an
agent or employee thereof.

12. "Underground source of drinking water" is used as defined in
40 CFR 146.03.

13. "Well" means a bored, drilled, or driven shaft, or a dug hole,
whose depth is greater than the largest surface dimension.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02

43-02-02.1-02. Classification of Class |1l injection wells. This
classification refers to wells which inject for extraction of minerals
or energy, including:

1. Mining or sulfur by the Frasch process.
2. In situ production of uranium or other metals. This category

includes only in situ production from ore bodies which have
not been conventionally mined. Solution mining of
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conventional mines such as stopes 1leaching is included in
Class V. :

3. Solution mining of salts or potash.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02

43-02-02.1-03. Powers and duties. The state geologist shall act
as a supervisor charged with the duty of enforcing the regulations and
orders of the commission applicable to the underground injection control
program for Class III disposal wells. Al1l applications, correspondence,
protests, and other communications shall be addressed to the state
geologist as follows:

State Geologist

University Station

Grand Forks, ND 58202-8156
(701) 777-2231

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02

43-02-02.1-04. Prohibition of unauthorized injection. Any Class
ITII underground injection is prohibited except as authorized by permit
issued under this section. Also, the construction of any well required
to have a permit urider this section is-prohibited until the permit has
been issued.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-03
Law Implemented: NDCC 38-12-03

43-02-02.1-05. Prohibition of movement of fluid into underground
sources of drinking water. No owner or operator may construct,
operate, maintain, convert, plug, abandon, or conduct any other
underground injection activity in a manner which causes or allows
movement of fluid containing any contaminant into underground sources of
drinking water or which may adversely affect the health of persons. The
applicant for a permit has the burden of proof of showing that the
requirements of this section are met.

History: Effective March 1, 1984.

General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02
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43-02-02.1-06. 'ldentification of underground sources of drinking
water and exempted aquifers. The commission acting by and through the
state geologist shall identify underground sources of drinking water and
exempted aquifers in accordance with 40 CFR 144.7.

History:

Effective March 1, 1984.

General Authority: NDCC 38-12-02
Law implemented: NDCC 38-12-02

43-02-02.1-07. Permitting.

1.

History:

Application for a permit.

a. Any person who 1is required to have a permit shall
complete, sign, and submit an application to the state
geologist.

b. When the owner and operator are different, it is the
operator's duty to obtain a permit.

c. Applicants shall keep records of all data used to complete

permit applications and supplemental information for at
least three years.

d. Operators of existing Class III injection wells shall
submit a completed application on forms provided by the
state geologist no later than four years after approval of
the state program.

e. Operators of new idinjection wells, unless covered by an
existing area permit, shall submit an application within a
reasonable time before construction is expected to begin.

Signatories to permit applications. Permit applications must
be signed in accordance with the specifications in 40 CFR
144 .32.

Duration of permits. Underground injection control permits
for Class III wells are effective for a fixed term of not more
than ten years.

Transfer of permits. Transfer of a Class III permit to a new
permittee must be made in accordance with 40 CFR 144.38.

Modification, revocation and reissuance, or termination of
permits. The commission shall modify, revoke and reissue, or
terminate permits as specified in 40 CFR 144.39, 144.40,
144 .41, and 124.5, at the request of any affected person or at
the commission's initiative. All requests must be in writing
and must contain information supportive to the request.

Effective March 1, 1984.
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General Authority: NDCC 38-12-03
Law Implemented: NDCC 38-12-03

43-02-02.1-08. Area permits. The commission may issue a permit
on an area basis, rather than for each well individually, in accordance
with the specifications outlined in 40 CFR 144.33.

History: Effective March 1, 1984,
General Authority: NDCC 38-12-03
Law Implemented: NDCC 38-12-03

43-02-02.1-08. Draft permits and fact sheets.

1. Draft permits. When an application 1is completed, the
commission, acting by and through the state geologist, shall
either prepare a draft permit or deny the application. A
draft permit must contain all permit requirements.

2. Fact sheets.
a. A fact sheet must be prepared for each draft permit for a
‘major facility or activity, and in those cases which the
commission or the state geologist finds that the draft
permit is the subject of widespread public interest or
raises major issues.
b. If a fact sheet is required, it must be sent to the
applicant and, on request, to any other person, and must
include the items specified in 40 CFR 124.8.
History: Effective March 1, 1984.

General Authority: NDCC 38-12-03
Law Implemented: NDCC 38-12-03

43-02-02.1-10. Public notice and comment - Requests for
hearings - Public hearings - Response to comments.
1. Public notice.

a. The commission shall give public notice that the following
actions have occurred:

(1) A draft permit has been prepared;
(2) A hearing has been scheduled; or
(3) Intent to deny a permit application.

b. Public notice must be given to allow thirty days for
public comment on the draft permit. :
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History:

Public notice of a public hearing must be given at least
thirty days before the hearing.

Public notice must be given by the methods specified in 40
CFR 124.10(c).

Public notices and public notices for hearings must at a
minimum contain the information specified in 40 CFR
124.10(d).

Public comment.

a.

During the public comment period, any interested person
may submit written or oral comments and, if no public
hearing is scheduled, request a public hearing in writing,
stating the nature of the issues.

A1l comments must be considered in making the final
decision and must be answered when the final permit
decision is made.

Public hearing. The commission shall hold a public hearing
whenever there is a significant degree of public interest in a
draft permit. The commission also may hold a public hearing
at its discretion.

Response to comments.

a.

b.

The commission, acting by and through the state geologist,
shall issue a response to comments when a final permit
decision is made. The response must:

(1) Specify with provisions, if any, of the draft permit

have been changed in the final permit decision, and
the reasons for the change; and

(2) Briefly describe and respond to all significant

comments on the draft permit raised during the public
comment period, or during any hearing.

The response to comments must be available to the public.

Effective March 1, 1984.
General Authority: NDCC 38-12-04
Law Implemented: NDCC 38-12-04

43-02-02.1-11. Permit conditions. All permits must contain the
conditions specified in 40 CFR 144.51 and 144.52.

History:

Effective March 1, 1984.
General Authority: NDCC 38-12-03
Law Implemented: NDCC 38-12-03
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43-02-02.1-12. Technical requirements.
1. Construction requirements.
a. General.

(1) Existing wells must achieve compliance with
construction requirements prior to permitting or
according to a compliance schedule established as a
permit condition.

(2) New injection wells must-be in compliance with
construction requirements prior to commencing
injection operations,

(3) Changes in construction plans require approval of the
commission, acting by and through the state
geologist.

b. Class III construction must conform to the requirements
contained in 40 CFR 146.32.

2. Corrective action.

a. Al permits must contain the corrective action
requirements specified in 40 CFR 144.55.

b. The state geologist's review of the plan for corrective
action shall consider the criteria and factors specified
in 40 CFR 146.07.

3. Minimum requirements for operating, monitoring, and reporting
on Class III wells are included in 40 CFR 146.33.

4. In authorizing a new Class III well, the commission, acting by
and through the state geologist, shall require the submission
of all the information specified in 40 CFR 146.34.

5. Prior to granting approval for the operation of a well, the
commission, acting by and through the state geologist, shall
consider the information listed in 40 CFR 146.34(b).

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
l.aw Implemented: NDCC 38-12-02

43-02-02.1-13. Plugging and abandonment.

1. Any Class III permit must include conditions to ensure the
well will be plugged and abandoned so that movement of fluids
is not allowed either into an underground source of drinking
water or between underground sources of drinking water.
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2. Any underground injection control permit must include a plan
for plugging and abandonment which shall be incorporated into
the permit as a condition.

3. Temporary intermittent cessation of injection operations is
not considered abandonments.

4. Prior to granting approval for plugging and abandonment, the
state geologist shall consider the information 1listed in 40
CFR 146.34(c).

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02

43-02-02.1-14. Mechanical integrity. A permit for any Class III
well or injection project which lacks mechanical integrity must include
a condition prohibiting injection operations until the state geologist
is satisfied that the specifications for mechanical integrity listed in
. 40 CFR 146.08 have been met.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-01

43-02-02.1-15. Area of review. The area of review for each
injection well or each field, project, or area of the state must be
determined according to 40 CFR 146.06.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-01
Law Implemented: NDCC 38-12-02

43-02-02.1-16. Schedules of complianée.

1. The compliance schedule must require compliance as soon as

possible, and not later than three years, after the effective
date of the permit.

2. If the compliance schedule is set for a duration of more than
one year, interim requirements and completion dates (not to

exceed one year) must be incorporated into the compliance
schedule and permit.

3. No later than thirty days following each interim and final
date, the permittee shall notify the state geologist in
writing of compliance/noncompliance.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
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Law implemented: NDCC 38-12-02

43-02-02.1-17. Confidentiality of information. The following
information cannot be claimed confidential:

1. Name and address of permit applicant or permittee.

2. Information which deals with the existence, absence, or level
of contaminants in drinking water.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02

43-02-02.1-18.  Authorization by rule. The commission, acting by
and through the state geologist, may authorize Class III wunderground
injection by rule as outlined in 40 CFR 144.21, 144.25, and 144.26.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-02
Law Implemented: NDCC 38-12-02

43-02-02.1-19. Penalties. Any person who violates any provision
of this chapter or any permit conditions is subject to the penalties
prescribed in North Dakota Century Code sections 38-08-16 and 38-08-17.

History: Effective March 1, 1984.
General Authority: NDCC 38-12-05
Law Implemented: NDCC 38-12-05

CHAPTER 43-02-07
GEOTHERMAL ENERGY PRODUCTION

Section

43-02-07-01 Definitions '

43-02-07-02 Scope of Chapter

43-02-07-03 Powers and Duties

43-02-07-04 Authority to Cooperate with Other Agencies

43-02-07-05 Prohibition of Movement of Fluids into
Underground Sources of Drinking Water

43-02-07-06 Permit Required

43-02-07-07 Modification or Revocation and Reissuance
of Permit - Termination of Permit -
Transfer or Renewal of Permit

43-02-07-08 Bond

43-02-07-09 Proof of Financial Responsibility

43-02-07-10 Technical Requirements
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43-02-07-11 Completion Report and Basic Data Collected

43-02-07-12 Production Reports
43-02-07-13 Records to be Kept
43-02-07-14 Disposal of Unusable Products
43-02-07-15 Plugging and Abandonment

43-02-07-01. Definitions. The terms used throughout this chapter
have the same meaning as in North Dakota Century Code chapter 38-19,
except:

1. "Commission" means the industrial commission of 'this state.

2. "Contaminant" means any physical, chemical, biological, or
radiological substance or matter in water.

3. "Deep well" means any hole drilled below one thousand feet
[304.8 meters] to develop or produce geothermal energy.

4. "Injection well" means a well into which fluids are being
injected.

5. "Person" means and includes any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, or other representative of
any kind and includes any department, agency or

instrumentality of the state, or of any governmental
subdivision thereof.

6. "Shallow well" means any hole drilled to a total depth of less
than one thousand feet [304.8 meters] for the purpose of
developing or producing geothermal energy.

7. "Underground source of drinking water" means an aquifer or its
portion which supplies drinking water for human consumption or
in which. the ground water contains fewer than ten thousand
milligrams per liter total dissolved solids.

8. "Well" means a bored, drilled or driven shaft, or a dug hole,
whose depth is greater than the largest surface dimension.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-02. Scope of chapter. This chapter is of statewide
application and has been adopted by the commission to conserve the
natural vresources of this state, to prevent waste, to protect the
correlative rights of all owners, to prevent the contamination of
underground sources of drinking water, and to avoid creation of
secondary hazards of geologic nature. The commission may grant
‘exceptions to this chapter, after due notice and hearing, when such
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exceptions will result in the prevention of waste and operation in a
manner to protect correlative rights.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-03. Powers and duties. The state geologist shall act
as a supervisor charged with the duty of enforcing the regulations and
orders of the commission applicable to geothermal energy extraction
facilities. All applications, correspondence, protests, and other
communications shall be addressed to the state geologist as follows:

State Geologist

University Station

Grand Forks, ND 58202-8156
(701) 777-2231

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-04. Authority to cooperate with other agencies. The
commission may from time to time enter into arrangements with state and
federal government agencies, committees from industry, and individuals
with respect to special projects, services, and studies relating to
geothermal energy.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-05. Prohibition of movement of fluids into underground
sources of drinking water. No producer may construct, operate,
maintain, convert, plug, or abandon any geothermal energy extraction
facility in a manner which causes or allows movement of fluid containing
any contaminant into underground sources of drinking water or which may
adversely affect the health of persons. The applicant for a permit has
the burden of proof of showing that the requirements of this paragraph
are met.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-06. Permit required. A permit is required prior to the
commencement of operations for the drilling, boring, excavating, or
construction of a geothermal energy extraction facility. A permit is
not required for private residential heating or cooling purposes or for
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geothermal extraction facilities with a heat exchange rate of less than
one hundred twenty thousand Btu per hour. The state geologist may grant
a permit for ten years upon receipt of a permit application on a form
provided by the commission, the furnishing of a bond as provided in
section 43-02-07-08, and the payment of a fee of one hundred dollars for
each permit. The application for a permit must be accompanied by an
accurate plat showing the 1location of the proposed facility with
reference to the nearest lines of a governmental section.

The state geologist may deny an application for permit if the
construction of a geothermal energy extraction facility would violate -
correlative rights or would cause, or tend to cause, waste, damage to
the environment, or contaminate underground sources of drinking water.

The applicant may appeal the decision of the state geologist to the
commission.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Iimplemented: NDCC 38-19-03

43-02-07-07. Modification or revocation and reissuance of permit
- Termination of permit - Transfer or renewal of permit.

1. Modification or revocation and reissuance of permit.

a. The commission may modify or revoke and reissue a permit
if there are substantial alterations or additions to the
permitted facility, or if the standards or regulations on
which the permit was based have been changed by
promulgation of amended standards or regulations or by
judicial decision after the permit was issued.

b. When a permit is modified, only the conditions subject to
modification are reopened. If a permit is revoked and
reissued, the entire permit is reopened and subject to
revision and the permit is reissued for a new term.

2. Termination of permit.

a. The commission may terminate a permit during its term or
deny a vrenewal application for noncompliance by the
permittee with any condition of the permit or failure to-
disclose fully or misrepresent all relevant facts.

b. A permit may be terminated if the permitted activity
endangers human health or the environment, or causes
pollution to underground sources of drinking water.

3. Transfer or renewal of permit.

a. A permit may be renewed or transferred to a new owner or
operator if the current permittee notifies the commission
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at least thirty days in advance of the proposed renewal or
transfer date and provided the permit does not need to be
modified or revoked and reissued.

b. A notice of transfer must inciude a written agreement
between the existing and new permittees containing a
specific date for transfer of permit responsibility,
coverage, and liability between them. The notice must
demonstrate that the financial responsibility requirements
of section 43-02-07-09 will be met by the new permittee.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-08. Bond. Before any person receives a permit to
drill, bore, excavate, or construct a geothermal energy extraction
facility, the person shall submit to the commission and obtain its
approval of a bond, on a form approved by the commission, conditioned as
provided by Taw. Each such bond must be executed by a responsible
surety company authorized to transact business in this state.

The amount of the bond must be commensurate with the number of
extraction wells and the type of project. The amount of a bond must be
as follows:

1. Single shallow well facility - $1,000.

2. Blanket bond for a two or more shallow wells facility -
$15,000.

3. Single deep well facility - $5,000.
4. Blanket bond for a two or more deep wells facility - $25,000.

Liability on the bond 1is conditioned on compliance with North
Dakota Century Code chapter 38-19 and the rules and orders of the
commission, and continues until any of the following occurs:

1. The wells have been satisfactorily plugged as provided in this
chapter, the sites restored and approved by the state
geologist, and all logs, plugging records, and other pertinent
data required by statute or rules and orders of the commission
are filed and approved.

2. The 1lands disturbed by any method of production of geothermal
energy have been restored and approved by the state geologist.

3. The 1iability on the bond has been transferred to another bond
and such transfer approved by the commission.
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The commission shall advise the surety and the principal when
Tiability on a bond is terminated.

The state geologist 1is vested with the power to act for the
commission as to all matters within this section. '

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-03. Proof of financial responsibility. The permittee
shall maintain financial responsibility and resources to close, plug,
and abandon the geothermal energy extraction facility according to this
chapter. The permittee shall show evidence of financial responsibility
to the commission by the submission of surety bond, or other adequate

assurance, such as financial statements or other materials acceptable to
the commission.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-10. Technical requirements. All geothermal energy
extraction facility wells must be in compliance with article 33-18.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-11. Completion report and basic data collected. Within
thirty days after the completion of any geothermal energy extraction
facility, a completion report must be filed with the state geologist, on
a form prescribed by the commission.

The following basic data developed by the producer must be
delivered, free of charge, to the state geologist, if requested, within
six months of the filing of the completion report:

1. Washed and packaged sample cuts, core chips, or whole cores
minus those portions of cores used for necessary testing or
analysis 1in which case the results of testing, the analysis,
and the description of missing portions shall be submitted to
the state geologist upon request.

2. Sample logs, radiocactivity logs, resistivity logs, or other
types of electrical or mechanical logs.

3. Elevation and 1location information on the data collection
points.
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4. Other pertinent information as may be requested by the state
geologist.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
lLLaw Implemented: NDCC 38-19-03

43-02-07-12. Production reports. The producer in each and every
geothermal energy extraction facility shall on or before the fifteenth
day of the succeeding month following the month in which production of
geothermal energy occurs file with the state geologist a sworn statement
showing the quantities, temperatures, and nature of products extracted
from or by means of any facility during the month and the ultimate
disposition of such products.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-13. Records to be kept. All producers of geothermal
energy within this state shall make and keep appropriate books and
records for a period not less than five years, from which they may be
able to make and substantiate the reports required by this chapter.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-14. Disposal of unusable products. The surface
disposal or underground injection of unusable products or waste produced
from a geothermal energy extraction facility must satisfy additional
state laws and regulations. The state department of health must be
notified of the disposal method and may require a permit under North
Dakota Century Code chapter 61-28 or North Dakota Administrative Code
article 33-25.

History: Effective March 1, 1984.
General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03

43-02-07-15. Plugging and abandonment. Notice of intention to
abandon any geothermal energy extraction facility must be filed with the
state geologist by the producer prior to the commencement of plugging
operations, on a form prescribed by the commission. The notice must
state the name and location of the well and the name of the producer.

Before any geothermal energy extraction facility is abandoned, it

must be plugged in a manner which will confine permanently all
subsurface minerals, oil, gas, and water in the separate strata
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originally containing them. This operation must be accomplished by the
use of mud-laden fluid, cement, and plugs, used singly or in combination
as may be approved by the state geologist. Casing must be cut off three
feet [.91 meters] below the surface of the ground. The top plug in any
hole must be set at least three feet [.91 meters] below ground level,
and the land surface must be restored as nearly as possible to its
original condition.

History: Effective March 1, 1984,

General Authority: NDCC 38-19-03
Law Implemented: NDCC 38-19-03
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APRIL 1984

43-02-06-01. Royalty owner information statement.

3=

Any persen whe makes payment o an ewrner eof a

reyatty interest n arnd in this state for £he
purehase ef eo:: or gas preduced £rem the reyalfy
interest musStE previde with the payment o £he
royatty ewner the feilewing infoermatien er a leaser
prepe¥tys; o¥ per weii: basiss-

a= The menth eand year during whieh sates eeccurred
for whieh payment is being made-=

b= The iease; preperty; o¥ weii Rame o¥ aRry ieaser

prepertys; or weii: zdentificatieon number used £o
identify the lease; prepertyry or¥ weiis provideds;s
that £ a teases preperEys eoF wetd
identificatieon number is used the reyairEy oewner
musE *R:Eraiiy be previded with fhe teases
prepextys o¥ wei: nrname Ee whieh the ieases
preperEyy o¥ weii Rumber refers-

e= The tetai number of barreils of e:x: er ftheusand
eubie feet {28-32 eubie meters}t ef gas seid-

d- Priee per barrel er theusand eubie feet {28-32
eubie meters} based en average eurrernt menth-s
gress saiess

e= The gress vaiue of ex: or gas seid-

£- The reyalty eowner-s interest in sales £rem £he
tease; preperty; or weill expressed as a deeimai-
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B=

3=

g= Fhe reyalty ewner's share eof tetat vaiue ef

sgtes prier €e any deduektions-

k= The preduetion €ax paid eon ¥reyairty eowner'ls
tnteresks

= The entraetien tax paid ern reyairty ewnerls
interesEs

3= The windfail prefit tax paid en reyalty ewner's
interesEs

¥= Any deduetiens e¥ adiustments- These net
expiained en €he statement ex¥ *m a separate
maitings sheil be expiained te the reyalty ownewx
Hper inguiry €6 the disbursers

i- The reyalty ewreris net share of sales after
deduetions-

m= A teliephene number and address where additienaz
information may be ebitained arnd any guestions
answered-= £ informatieon g reguested by
eexrtified maiis the answer must be matlied by
certified mai: within thirEy days ef reeeipt of
the reguest-

The infermatien reguired by €his seetion may be

ineluded on the eheek stub ex may be previded en =a
separate reyalEy infermatien statement= Atk
infoermation must be previded er a ieasSer properEys
er pe¥ weii basis exeept for unitized formatiens
whieh may be reperted asS ore prepexrty-

Thisg seetien is effeetive Ppeginning with any

roeyatrty payments made on oii or¥ gas seid in Jaruery
ef 2984~

Whenever payment is made for oil or gas production to an interest owner,
whether pursuant to a division order, lease, servitude, or other
agreement, all of the following information must be included on the
check stub or on an attachment to the form of payment, unless the
information is otherwise provided on a regular monthly basis:

1. The Jlease, property, or well name or any lease, property, or
well identification number used to identify the lease,
property, or well; provided, that if a lease, property, or
well identification number is used the royalty owner must
initially be provided with the lease, property, or well name
to which the lease, property,.or well name refers.

2. The month and year during which sales occurred for which
payment is being made. : ’
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The total number of barrels of 0il or thousand cubic feet of

gas sold.

Price per barrel or thousand cubic feet.

(8]

Total amount of state severance and other production taxes.

(o)}

Windfall profit tax paid on owner's interest.

~J

Any other deductions or adjustments. Those not explained on

the statement or in a separate mailing, must be explained to
the royalty owner upon inquiry to the disburser:

Net value of total sales after deductions.

Owner's interest in sales from the lease, property, or well

10.

expressed as a decimal.

Owner's share of the total value of sales prior to any tax

11.

deductions.

Owner's share of sales value Tess deductions.

12.

An address where additional information may be obtained and

History:

any questions answered. If information is requested by
certified mail, the answer must be mailed by certified mail
within thirty days of receipt of the request.

Effective November 1, 1983; amended effective April 1, 1984.

General Authority: NDCC 38-08-06.3
Law Implemented: NDCC 38-08-06.3
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TITLE 45

Insurance, Commissioner of
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MAY 1984

STAFF  COMMENT: Chapter 45-05-02 contains all new material but is not
underscored so as to improve readability.

CHAPTER 45-05-02
CROP HAIL INSURANCE

Section

45-05-02-01 Policy Term

45-05-02-02 Cash Discounts

45-05-02-03 Dividends

45-05-02-04 Rate for Similar Crop Varieties

45-05-02-01. Policy term. A policy of crop/hail insurance in
this state may not provide for a policy term in excess of one crop year.

History: Effective May 1, 1984.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-25

45-05-02-02. Cash discounts.

1. Cash discounts of seven percent or less contained in any
crop/hail policy issued in this state are presumed to be a
proper discount and will be automatically approved by the
insurance department. Cash discounts 1in excess of seven
percent may be approved if documentary evidence is provided to
the department, clearly demonstrating that the entire discount
is justified.
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2. A1l applications for crop/hail policies which provide a cash
discount must contain on or attached to the application a
clear indication of the availability of the discount to the
policyholder. To receive the discount, the cash must be paid
by June first or within thirty days of the date of
application, whichever is later.

History: Effective May 1, 1984.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-25

45-05-02-03. Dividends.

1. "Guaranteed dividends" may not be offered or provided with
regard to any policy of crop/hail insurance. Dividends may be
provided through a participating policy based upon the profit
of the preceding year's experience for that line of insurance.

2. Payment of dividends may not be made at the time of or in
connection with the solicitation of insurance for the new crop
year, nor may payment of the dividend be contingent upon
obtaining a policy through the same insurer or agent.

3. Any requests for assignment of dividends by lending
institutions must be fully explained to the policy or
certificate holder.

4. Only insurance companies or insurers may pay dividends and
they shall be paid directly to the policy or certificate
holder.

5. A dividend may not be used as a credit against the next year's
premium.

History: Effective May 1, 1984.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-25

45-05-02-04. Rate for similar crop varieties. All varieties of a
given crop should be written at the same rates. Such rates shall be the
same as crop hail dinsurance actuarial association rates, wunless
actuarial justification is provided for a variance.

History: Effective May 1, 1984.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 26.1-25
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JUNE 1984

STAFF COMMENT: Chapter 45-04-04 contains all new material but is not
underscored so as to improve readability.

CHAPTER 45-04-04
VARIABLE LIFE INSURANCE

Section

45-04-04-01 Definitions

45-04-04-02 Qualification of Insurer to Issue Variable
Life Insurance

45-04-04-03 Insurance Policy Requirements

45~-04-04-04 Reserve Liabilities for Variable Life
Insurance

45-04-04-05 Separate Accounts

45-04-04-06 Information Furnished to Applicants

45-04-04-07 Applications

45-04-04-08 Reports to Policyholiders

45-04-04-09 Foreign Companies

45-04-04-10 Qualification of Agents for the Sale of
Variable Life Insurance

45-04-04-11 Separability

45-04-04-12 Supersession of Conflicting Rules

45-04-04-01. Definitions.

1. "Affiliate" means any person, directly or indirectly,
controlling, controlled by, or under common control with such
insurer; any person who regularly furnishes investment advice
to such insurer with respect to its separate accounts for
which a specific fee or commission 1is charged; or any
director, officer, partner, or employee of any such dnsurer,
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controlling or controlled person, or person providing
investment advice or any member of the immediate family of
such person.

"Assumed investment rate! means the rate of investment return
which would be required to be credited to a variable 1life
insurance policy, after deduction of charges for taxes,
investment expenses, and mortality and expense gquarantees to
maintain the variable death benefit equal at all times to the
amount of death benefit, other than incidental dnsurance
benefits, which would be payable under the plan of insurance
if the death benefit did not vary according to the investment
experience of the separate account.

"Benefit base" means the amount, to which the net investment
return is applied.

"Control" (including the terms "controlling", "controlled by",
and "under common control with") means the possession, direct
or dindirect, of the power to direct or cause the direction of
the management and policies of a person, whether through the
ownership of voting securities, by contract other than a
commercial contract for goods or nonmanagement services, or
otherwise, unless the power 1is the result of an official
position with or corporate office held by the person. Control
is presumed to exist if any person, directly or indirectly,
owns, controls, holds with the power to vote, or holds proxies
representing more than ten percent of the voting securities of
any other person. This presumption may be rebutted by a
showing made to the satisfaction of the commissioner that
control does not exist in fact. The commissioner may
determine, after furnishing all persons in interest notice and
opportunity to be heard and making specific findings of fact
to support such determination, that control exists in fact,
notwithstanding the absence of a presumption to that effect.

"Flexible premium policy" means any variable 1ife insurance
policy other than a scheduled premium policy such as specified
in subsection 11.

"General account" means all assets of the insurer other than
assets in separate accounts established pursuant to North
Dakota Century Code section 26-11.1-01 or pursuant to the
corresponding section of the insurance laws of the state of
domicile of a foreign or alien insurer, whether or not for
variable Tife insurance.

"Incidental insurance benefit" means all insurance benefits in
a variable life insurance policy, other than the variable
death benefit and the minimum death benefit, including but not
limited to accidental death and dismemberment benefits,
disability benefits, guaranteed insurability options, family
income, or term riders.
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8. "Minimum death benefit" means the amount of the guaranteed
death benefit, other . than incidental insurance benefits,
payable wunder a variable 1ife insurance policy regardless of
the investment performance of the separate account.

9. "Net investment return" means the rate of investment return in
a separate account to be applied to the benefit base.

10. "Policy processing day" means the day on which charges
authorized in the policy are deducted from the policy's cash
values.

11. "Scheduled premium policy" means any variable 1ife insurance

policy under which both the amount and timing of premium
payments are fixed by the insurer.

12. "Separate account" means a separate account established
pursuant to North Dakota Century Code section 26-11.1-01 or
pursuant to the corresponding section of the insurance laws of
the state of domicile of a foreign or alien insurer.

13. "Warjable death benefit" means the amount of the death
benefit, other than 1incidental 1insurance benefits, payable
under a variable 1life insurance policy dependent on the
investment performance of the separate account, which the
insurer would have to pay in the absence of any minimum death
benefit.

14. '"Variable 1ife insurance policy" means any individual policy
which provides for life insurance the amount or duration of
which varies according to the investment experience of any
separate account or accounts established and maintained by the
insurer as to such policy, pursuant to North Dakota Century
Code section 26-11.1-01 or pursuant to the corresponding
section of the insurance laws of the state of domicile of a
foreign or alien insurer.

History: Effective June 1, 1984.
General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-02. Qualification of insurer to issue variable life

insurance.
1. Licensing and approval to do business in this state. Any
insurer may not deliver or issue for delivery 1in this state

any variable 1ife insurance policy unless:

a. The insurer 1is 1licensed or organized to do a Tlife
insurance business in this state; and
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b. The insurer has obtained the written approval of the
commissioner for the issuance of variable 1life insurance
policies in this state. The commissioner shall grant such
written approval only after the commissioner has found
that:

(1) The plan of operation for the issuance of variable
1ife insurance policies is not unsound;

(2) The general character, reputation, and experience of
the management and those persons or firms proposed to
supply consulting, investment, administrative, or
custodial services to the insurer are such as to
reasonably assure competent operation of the variable
1ife insurance business of the insurer in this state;
and

(3) The present and foreseeable future financial
condition of the insurer and its method of operation
in connection with the issuance of such policies is
not 1ikely to render its operation hazardous to the
public or 1its policyholders in this state. The
commissioner shall consider, among other things:

(a) The history of operation and financial condition
of the insurer,

(b) The . qualifications, fitness, character,
responsibility, reputation, and experience of
the officers and directors and other management
of the insurer and those persons or firms
proposed to  supply consulting, investment,
administrative, or custodial service to the
insurer.

(c) The applicable 1law and regulations under which
the insurer 1is authorized in 1its state of
domicile to issue variable 1ife dinsurance
policies. The state of entry of an alien
insurer shall be deemed its state of domicile

for this purpose.

(d) If the insurer 1is a subsidiary of, or is
affiliated by common management or ownership
with another company, its relationship to such
other company and the degree to which the
requesting insurer, as well as the other
company, meet these standards.

Filing for approval to do business in this state. The
commissioner may, at the commissioner's discretion, require
that an insurer, before it delivers or issues for delivery any
variable life insurance policy in this state, file with this
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department the following information for the consideration of
the commissioner in making the determination required by
subdivision b of subsection 1:

a. Copies of a general description of the variable life
insurance policies it intends to issue.

b. A general description of the methods of operation of the
variable life insurance business of the insurer, including
methods of distribution of policies and the names of those
persons or firms proposed to supply consulting,
investment, administrative, custodial, or distribution
services to the insurer.

c. With respect to any separate account maintained by an
insurer for any variable 1ife insurance policy, a
statement of the investment policy the issuer intends to
follow for the investment of the assets held in the
separate account, and a statement of procedures for
changing the investment policy. The statement of
investment policy must include a description of the

investment objectives intended for the separate account.

d. A description of any investment advisory services
contemplated as required by subsection 10 of section
45-04-04-05.

e. A copy of the statutes and regulations of the state
domicile of the insurer under which it 1is authorized to
issue variable 1ife insurance policies.

f. Biographical data with respect to officers and directors
of the insurer on the National Association of Insurance
Commissioners Uniform Biographical Data Form.

g. A statement of the insurer's actuary describing the
mortality and expense risks which the insurer will bear
under the policy.

Standards of suitability. Every insurer seeking approval to
enter into the variable 1ife insurance business in this state
shall establish and maintain a written statement specifying
the standards of suitability to be used by the insurer. The
standards of suitability must specify that no recommendations
will be made to an applicant to purchase a variable 1life
insurance policy and that no variable life insurance policy
will be issued in the absence of reasonable grounds to believe
that the purchase of such policy is not unsuitable for such
applicant on the basis of information furnished after
reasonable ingquiry of the applicant concerning the applicant's
insurance and investment objectives, financial situation and
needs, and any other information known to the insurer or to
the agent making the recommendation.
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Use of sales materials. An insurer authorized to transact
variable 1ife insurance business in this state may not use any
sales material, advertising material, or descriptive
literature or other materials of any kind in connection with
its variable 1ife 1insurance business in this state which is
false, misleading, deceptive, or inaccurate.

Variable 1life insurance sales material, advertising material,
and descriptive Tliterature are subject to the additional
requirements of North Dakota Century Code chapter 26.1-04 and
North Dakota Administrative Code chapter 45-04-01.

Requirements applicable to contractual services. Any material
contract between an insurer and suppliers of consulting
investment, administrative, sales, marketing, custodial, or
other services with respect to variable 1ife insurance
operations must be in writing and provide that the supplier of
such services shall furnish the commissioner with any
information or reports in connection with such services with
the commissioner may request in order to ascertain whether the
variable 1life dinsurance operations of the insurer are being
conducted in a manner consistent with these rules and any
other applicable law or rules.

Reports to the commissioner. Any insurer authorized to
transact the business of variable 1life insurance in this state
shall submit to the commissioner, in addition to any other
materials which may be required by this rule or any other
applicable laws or rules:

a. An annual statement of the business of its separate
account or accounts in such form as may be prescribed by
the national association of insurance commissioners.

b. Prior to the use in this state any information furnished
to applicants as provided for in 45-04-04-06,

c. Prior to the use 1in this state the form of any of the
reports to policyholders as provided for in 45-04-04-08.

d. Such additional information concerning its variable Tlife
insurance operations or its separate accounts as the
commissioner shall deem necessary.

Any material submitted to the commissioner under this
subsection shall be disapproved if it is found to be false,
misleading, deceptive, or inaccurate in any material respect
and, if previously distributed, the commissioner shall require
the distribution of amended material.

Authority of commissioner to disapp'rove. Any material

required to be filed with and approved by the commissioner is
subject to disapproval if at any time it is found by the
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commissioner not to comply with the standards established by
this rule.

History: Effective June 1, 1984.
General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-03. Insurance policy requirements. The commissioner
will not approve any variable 1ife insurance form filed pursuant to this
chapter unless it conforms to the requirements of this section.

1. Filing of wvariable life insurance policies. All variable 1ife
insurance policies, and all riders, endorsements, applications
and other documents which are to be attached to and made part
of the policy and which relate to the variable nature of the
policy, must be filed with the commissioner and approved by
the commissioner prior to delivery or issuance for delivery in
this state.

a. The procedures and requirements for filing and approval
are, to the extent appropriate and not inconsistent with
this chapter, the same as those otherwise applicable to
other 1ife insurance policies.

b. The commissioner may approve variable 1ife insurance
policies and related forms with provisions the
commissioner deems to be not Tless favorable to the
policyholder and the beneficiary than those required by
this chapter.

2. Mandatory policy benefit and design requirements. Variable
1ife insurance policies delivered or issued for delivery in
this state must comply with the following minimum
requirements:

a. Mortality and expense risks must be borne by the insurer.
The mortality and expense charges must be subject to the
maximums stated in the contract.

b. For scheduled premium policies, a minimum death benefit
must be provided in an amount at least equal to the
initial face amount of the policy so long as premiums are
duly paid (subject to the provisions of subdivision b of
subsection 3).

c. The policy must reflect the investment experience of one
or more separate accounts established and maintained by
the insurer. The dinsurer must demonstrate that the
variable Tife insurance policy is actuarially sound.
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Each variable life insurance policy must be credited with
the full amount of the net investment vreturn applied to
the benefit base.

Any changes in variable death benefits of each variable
1ife 1insurance policy must be determined at least
annually.

The cash value of each variable 1ife insurance policy
must be determined at least monthly. The method of
computation of cash values and other nonforfeiture
benefits, as described either in the policy or in a
statement filed with the commissioner of the state in
which the policy is delivered, or "issued for delivery,
must be 1in accordance with actuarial procedures that
recognize the variable nature of the policy. The method
of computation must be such that, if the net investment
return credited to the policy at all times from the date
of 1issue should be equal to the assumed investment rate
with premiums and benefits determined accordingly under
the terms of the policy, then the resulting cash values
and other nonforfeiture benefits must be at least equal to
the minimum values required by North Dakota Century Code
chapter 26-03.2 for a general account policy with such
premiums and benefits. The assumed investment rate may
not exceed the maximum interest rate permitted under North
Dakota Century Code chapter 26-03.2. If the policy does
not contain an assumed investment rate this demonstration
must be based on the maximum interest rate permitted under
North Dakota Century Code chapter 26-03.2. The method of
computation may disregard incidental minimum guarantees as
to the dollar amounts payable. Incidental minimum
guarantees include, for example, but are not to be limited
to, a guarantee that the amount payable at death or
maturity 1is at TJleast equal to the amount that otherwise
would have been payable if the net investment return
credited to the policy at all times from the date of issue
had been equal to the assumed investment rate.

The computation of values required for each variable life
insurance policy may be based upon such reasonable and

necessary approximations as are acceptable to the
commissioner.

Mandatory policy provisions. Every variable 1ife insurance
policy filed for approval in this state must contain at Teast
the following:

The cover page or pages corresponding to the cover pages
of each such policy shall contain:

(1) A prominent statement in either contrasting color or
in boldface type that the amount or duration of death
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(2)

(3)

(4)

(5)

(6)

b. (1)

(2)

benefit may be variable or fixed under specified
conditions.

A prominent statement in either contrasting color or
in boldface type that cash values may increase or
decrease in accordance with the experience of the
separate account subject to any specified minimum
guarantees.

A statement describing any minimum death benefit
required pursuant to subdivision b of subsection 2.

The method, or a reference to the policy provision
which describes the method, for determining the
amount of insurance payable at death.

To the extent permitted by state law, a captioned
provision that the policyholder may return the
variable 1ife insurance policy within ten days of
receipt of the policy by the policyholder, and
receive a refund equal to the sum of (a) the
difference between the premiums paid including any
policy fees or other charges and the amounts
allocated to any separate accounts under the policy
and (b) the value of the amounts allocated to any
separate accounts under the policy, on the date the
returned policy 1is received by the insurer or its
agent. Until such time. as state law authorizes the
return of payments as calculated in the preceding
sentence, the amount of the refund must be the total
of all premium payments for such policy.

Such other items as are currently required for fixed
benefit Tife insurance policies and which are not
inconsistent with this chapter.

For scheduled premium policies, a provision for a
grace period of not less than thirty-one days from
the premium due date which must provide that where
the premium is paid within the grace period, policy
values will be the same, except for the deduction of
any overdue premium, as if the premium were paid on
or before the due date.

For flexible premium policies, a provision for a
grace period beginning on the policy processing day
when the total charges authorized by the policy that
are necessary to keep the policy in force until the
next policy processing day exceed the amounts
available under the policy to pay such charges in
accordance with the terms of the policy. Such grace
period must end on a date not Jless than sixty-one
days after the mailing date of the report to
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d.

e.

f.

policyholders required by subsection 3 of section
45-04-04-08.

The death benefit payable during the grace period
will equal the death benefit in effect immediately
prior to such period less any overdue charges. If
the policy processing days occur monthly, the insurer
may require the payment of not more than three times
the charges which were due on the policy processing
day on which the amounts available under the policy
were insufficient to pay all charges authorized by
the policy that are necessary to keep such policy in
force until the next policy processing day.

For scheduled premium policies, a provision that the
policy will be reinstated at any time within two years
from the date of default upon the written application of
the insured and evidence of insurability, including good
health, satisfactory to the insurer, unless the cash
surrender value has been paid or the period of extended
insurance has expired, upon the payment of any outstanding
indebtedness arising subsequent to the end of the grace
period following the date of default together with accrued
interest thereon to the date of reinstatement and payment
of an amount not exceeding that permitted by North Dakota
Taw.

A full description. of the benefit base and of the method
of calculation and application of any factors wused to
adjust variable benefits under the policy.

A provision designating the separate account to be used
and stating that:

(1) The assets of the separate account will be available

to cover the liabilities of the general account of
the insurer only to the extent that the assets of the
separate account exceed the Tiabilities of the
separate account arising under the variable Tife
insurance policies supported by the separate account.

(2) The assets of such separate account will be valued at

least as often as any policy benefits vary but at
least monthly.

A provision specifying what documents constitute the
entire insurance contract under state law.

A designation of the officers who are empowered to make an
agreement or representation on behalf of the insurer and
an indication that statements by the insured, or on the
insured's behalf, are considered as representations and
not warranties.
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An identification of the owner of the insurance contract.

A provision setting forth conditions or requirements as to
the designation, or change of designation, of a
beneficiary and a provision for disbursement of benefits
in the absence of a beneficiary designation.

A statement of any conditions or requirements concerning
the assignment of the policy.

A description of any adjustments in the policy values to
be made in the event of misstatement of age or sex of the
insured.

A provision that the policy is incontestable by the
insurer after it has been in force for two years during
the 1lifetime of the insured; provided, however, that any
increase in the amount of the policy's death benefits
subsequent to the policy issue date, which 1increase
occurred upon a new application or request of the owner
and was subject to satisfactory proof of the insured's
insurability, is incontestable after any such increase has
been in force, during the Tifetime of the insured, for two
years from the date of issue of such increase.

A provision stating that the investment policy of the
separate account will not be changed without the approval
of the insurance commissioner of the state of domicile of
the insurer, and that the approval process is on file with
the commissioner of this state.

A provision that payment of variable death benefits in
excess of any minimum death benefits, cash values, policy
loans, or partial withdrawals (except when used to pay
premiums) or partial surrenders may be deferred:

(1) For up to six months from the date of request, if
such payments are based on policy values which do not
depend on the investment performance of the separate
account; or

(2) Otherwise, for any period during which the New York
stock exchange is closed for trading (except for
normal holiday closing) or when the securities and
exchange commission has determined that a state of
emergency exists which may make such payment
impractical.

If settlement options are provided, at least one such
option must be provided on a fixed basis only.

A description of the basis for computing the cash value
and the surrender value under the policy. :
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g. Premiums or charges for incidental insurance benefits must
be stated separately.

r. Any other policy provision required by this chapter.

s. Such other items as are currently required for fixed
benefit life insurance policies and are not 1inconsistent
with this chapter.

t. A provision for nonforfeiture insurance benefits. The
insurer may establish a reasonable minimum cash value
below which any nonforfeiture insurance options will not
be available.

Policy loan provision. Every variable life insurance policy,
other than term insurance policies and pure endowment
policies, delivered or issued for delivery in this state must
contain provisions which are not Tless favorable to the
policyholder than the following:

a. A provision for policy loans after the policy has been in
force for full years which provides the following:

(1) At Tleast seventy-five percent of the policy's cash
surrender value may be borrowed.

(2) The amount borrowed must bear interest at a rate not
to exceed that permitted by chapter 45-04-03.

(3) Any indebtedness must be deducted from the proceeds
payable on death.

(4) Any indebtedness must be deducted from the cash
surrender value upon surrender or in determining any
nonforfeiture benefit. :

(5) For scheduled premium policies, whenever the
indebtedness exceeds the cash surrender value, the
insurer shall give notice of any intent to cancel the
policy if the excess indebtedness is not repaid
within thirty-one days after the date of mailing of
such notice. For flexible premium policies, whenever
the total charges authorized by the policy that are
necessary to keep the policy in force until the next
following processing day exceed the amounts available
under the policy to pay such charges, a report must
be sent  to the policyholder containing the
information specified by subsection 3 of section
45-04-04-08.

(6) The policy may provide that if, at ény time, so long

as premiums are duly paid, the variable death benefit
is 1less than it would have been. if no loan or
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withdrawal had ever been made, the policyholder may
increase such variable death benefit up to what it
would have been if there had been no 1loan or
withdrawal by paying an amount not exceeding one
hundred percent of the corresponding increase in cash
value and by furnishing such evidence of insurability
as the insurer may request.

(7) The policy may specify a reasonable minimum amount
which may be borrowed at any time but such minimum
may not apply to any automatic premium Tloan
provision.

(8) No policy loan provision is required if the policy is
under extended insurance nonforfeiture option.

(9) The policy loan provisions may be constructed so that
variable 1ife insurance policyholders who have not
exercised such provisions are not disadvantaged by
the exercise thereof.

(10)  Amounts paid to the policyholders upon the exercise
of any policy loan provision must be withdrawn from
ther separate account and must be returned to the
separate account upon repayment except that a stock
insurer may provide the amounts for policy loans from
the general account.

Other policy provisions. The following provision may in
substance be included in a variable Tife insurance policy or
related form delivered or issued for delivery in this state:

a. An exclusion for suicide within one year of the issue date
of the policy; provided, however, that to the extent of
the increased death benefits only, the policy may provide
an exclusion for suicide within one year of any increase
in death benefits which results from an application of the
owner subsequent to the policy issue date.

b. Incidental insurance benefits may be offered on a fixed or
variable basis.

c. Policies issued on a participating basis must offer to pay
dividend amounts in cash. In addition, such policies may
offer the following dividend options:

(1) The amount of the dividend may be credited against
premium payments.

(2) The amount of the dividend may be applied to provide

amounts of additional fixed or variable benefit 1life
insurance.
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History:

(3) The amount of the dividend may be deposited in the
general account at a specified minimum rate of
interest.

(4) The amount of the dividend may be applied to provide
paid-up amounts of fixed benefit one year term
insurance.

(5) The amount of the dividend may be deposited as a
variable deposit in a separate account.

d. A provision allowing the policyholder to elect in writing
in the application for the policy or thereafter an
automatic premium loan on a basis not less favorable than
that required of policy loans under subsection 4, except
that a restriction that no more than two consecutive
premiums can be paid under this provision may be imposed.

e. A provision allowing the policyholder to make partial
withdrawals.

f. Any other policy provision approved by the commissioner.

Effective June 1, 1984.

General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-04. Reserve liabilities for variable life insurance.

1.

Reserve Tiabilities for variable 1ife insurance policies must
be established under North Dakota Century Code chapter 26-03.2
in accordance with actuarial procedures that recognize the
variable nature of the benefits provided and any mortality
guarantees.

For scheduled premium policies, reserve liabilities for the
guaranteed minimum death benefit must be the reserve needed to
provide for the contingency of death occurring when the
guaranteed minimum death benefit exceeds the death benefit
that would be paid in the absence of the guarantee, and must
be maintained in the general account of the insurer, and may
not be Tless than the greater of the following minimum.
reserves:

a. The aggregate total of the term costs, if any, covering a
period of one full year from the valuation date, of the
guarantee on each variable 1ife insurance contract,
assuming an immediate one-third depreciation in the
current value of the assets of the separate account
followed by a net investment return equal to the assumed
investment rate; or
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b. The aggregate total of the "attained age level" reserves
on each variable life insurance contract. The "attained
age level" reserve on each variable 1life insurance
contract may not be less than zero and must equal the
"residue", as described 1in paragraph 1, of the prior
year's "attained age level" reserve on the contract, with
any such "residue", dincreased or decreased by a payment
computed on an attained age basis as described in
paragraph 2:

(1) The "residue" of the prior year's "attained age
level" reserve on each variable 1ife dinsurance
contract may not be less than zero and must be
determined by adding dinterest at the valuation
interest rate to such prior year's reserve, deducting
the tabular claims based on the "excess" if any, of
the guaranteed minimum death benefit over the death
benefit that would be payable in the absence of such
guarantee, and dividing the net result by the tabular
probability of survival. The "excess" referred to in
the preceding sentence must be based on the actual
level of death benefits that would have been in
effect during the preceding year in the absence of
the guarantee, taking appropriate account of the
reserve assumptions regarding the distribution of
death claim payments over the year.

(2) The payment referred to in subdivision b must be
computed so that the present value of a level payment
of that amount each year over the future premium
paying period of the contract is equal to (a) minus
(b) minus (c), where (a) is the present value of the
future guaranteed minimum death benefits, (b) is the
present value of the future death benefits that would
be payable in the absence of such guarantee, and (c)
is any "“residue", as described in paragraph 1, of the
prior year's "attained age level" reserve on such
variable life insurance contract. If the contract is
paid up, the payment shall equal (a) minus (b) minus
(c). The amounts of future death benefits referred
to in (b) shall be computed assuming a net investment
return of the separate account which may differ from
the assumed investment rate or the valuation interest
rate but in no event may exceed the maximum interest
rate permitted for the valuation of 1ife contracts.

The valuation dinterest rate and mortality table wused in
computing the two minimum reserves described in a and b above
shall conform to permissible standards for the valuation of
1ife insurance contracts. In determining such minimum
reserve, the company may employ suitable approximations and
estimates, dincluding but not 1limited to groupings and
averages.
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History:

For flexible premium policies, reserve liabilities for any
guaranteed minimum death benefit must be maintained 1in the
general account of the insurer and may be not less than the
aggregate total of the term costs, if any, covering the period
provided for 1in the guarantee not otherwise provided for by
the reserves held 1in the separate account assuming an
immediate one-third depreciation in the current value of the
assets of the separate account followed by a net investment
return equal to the valuation interest rate.

The valuation dinterest rate and mortality table in computing
this additional reserve, if any, must conform to permissible
standards for the valuation of Tife insurance contract. In
determining such minimum reserve, the company may employ
suitable approximations and estimates dincluding but not
limited to groupings and averages.

Reserve 1iabilities for all fixed incidental insurance
benefits and any guarantees associated with variable
incidental insurance benefits shall be maintained 1in the
general account and reserve 1liabilities for all variable
aspects of the variable incidental insurance benefits shall be
maintained in a separate account, in amounts determined in
accordance with the actuarial procedures appropriate to such
benefit.

Effective June 1, 1984.

General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-05. Separate accounts. The following requirements
apply to the establishment and administration of variable 1ife insurance
separate accounts by any domestic insurer.

1.

Establishment and administration of separate accounts. Any
domestic insurer issuing variable 1ife insurance shall
establish one or more separate accounts pursuant to North
Dakota Century Code section 26-11.1-01.

a. If no Taw or other regulation provides for the custody of
separate account assets and if such insurer 1is not the
custodian of such separate account assets, all contracts
for custody of such assets must be in writing and the
commissioner may review and approve of both the terms of
any such contract and the proposed custodian prior to the
transfer of custody.

b. The insurer may not without the prior written approval of

the commissioner employ in any material connection with
the handling of separate account assets any person who:
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(1) Within the. last ten years has been convicted of any
felony or misdemeanor arising out of such person's
conduct involving embezzlement, fraudulent,
conversion, or misappropriation of funds or
securities or involving violation of 18 U.S.C. 1341,
1342, or 1343;

(2) Within the last ten years has been found by any state
regulatory authority to have violated or has
acknowledged violation of any provision of any state
insurance law involving fraud, deceit, or knowing
misrepresentation; or

(3) Within the 1last ten years has been found by federal

" or state regulatory authorities to have violated or

has acknowledged violation of any provision of

federal or state securities Tlaws involving fraud,
-deceit, or knowing misrepresentation.

¢. All persons with access to the cash, securities, or other
assets of the separate account must be under bond in the
amount of not less than $

d. The assets of such separate accounts must be valued at
least as often as variable benefits are determined but 1in
any event at least monthly.

Amounts in the separate account. The insurer shall maintain
in each separate account assets with a value at Teast equal to
the greater of the valuation reserves for the variablie portion
of the variable 1ife insurance policies or the benefit base
for such policies.

Investments by the separate account.

a. No sale, exchange, or other transfer of assets may be made
by an insurer or any of its affiliates between any of its
separate accounts or between any other investment account
and one or more of its separate accounts unless:

(1) In case of a transfer into a separate account, the
transfer is made solely to establish the account or
to support the operation of the policies with respect
to the separate account to which the transfer is
made; and

(2) The transfer, whether into or from a separate
account, is made by a transfer of cash; but other
assets may be transferred if approved by the
commissioner in advance.

127



b. The separate account must have sufficient net investment
income and readily marketable assets to meet anpicipated
withdrawals under policies funded by the account.

4. Limitations on ownership.

a. A separate account may not purchase or otherwise acquire
the securities of any issuer, other than securities issued
or guaranteed as to principal and interest by the United
States, if immediately after such purchase or acquisition
the value of such investment, together with prior
investments of such account in such security valued as
required by these regulations, would exceed ten percent of
the value of the assets of the separate account. The
commissioner may waive this limitation in writing if the
commissioner beljeves waiver will not render the operation
of the separate account hazardous to the public or the
policyholders in this state.

b. No separate account may purchase or otherwise acquire the
voting securities of an issuer if as a result of such
acquisition the insurer and its separate accounts, in the
aggregate, will own more than ten percent of the total
issued and outstanding voting securities of the issuer.
The commissioner may waive this limitation in writing if
the commissioner believes waiver will not render the
operation of the separate account hazardous to the public
or the policyholders in this state or jeopardize the
independent operation of the issuer of such securities.

c. The percentage limitation specified in subdivision a may
not be construed to preclude the investment of the assets
of separate accounts in shares of investment companies
registered pursuant to the Investment Company Act of 1940
or other pools of investment assets if the investments and
investment policies of such investment companies or assets
pools comply substantially with subsection 3 and the other
applicable portions of .this chapter.

5. Valuation of separate account assets. Investments of the
separate account must be valued at their market value on the
date of valuation, or at amortized cost if it approximates
market value.

6. Separate account investment policy. The investment policy of
a separate account operated by a domestic insurer filed under
subdivision ¢ of subsection 2 of section 45-04-04-02 may not
be changed without first filing the change with the
commissioner.

a. Any change filed pursuant to this subsection is effective

sixty days after the date it was filed with * the
commissioner, unless the commissioner notifies the insurer
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before the end of such sixty-day period of approval of the
proposed change. At any time the commissioner may, after
notice and public hearing, disapprove any change that has
become effective pursuant to this subsection.

b. The commissioner may disapprove the change if the
commissioner determines that the <change would be
detrimental to the interests of the policyholders
participating in such separate account.

Charges against separate account. The insurer must disclose
in writing, prior to or contemporaneously with delivery of the
policy, all charges that may be made against the separate
account, including, but not limited to, the following:

a. Taxes or reserves for taxes attributable to investment
gains and income of the separate account.

b. Actual cost of reasonable brokerage fees and similar
direct acquisition and sale costs incurred in the purchase
or sale of separate account assets.

c. Actuarially determined costs of insurance (tabular costs)
and the release of separate account liabilities.

d. Charges for administrative expenses and investment
management expenses, including internal costs attributable
to the 1investment management of assets of the separate
account.

e. A charge, at a rate specified in the policy, for mortality
and expense guarantees.

f. Any amounts in excess of those required to be held in the
separate accounts.

g. Charges for incidental insurance benefits.

Standards of conduct. Every insurer seeking approval to
enter into the variable life insurance business in this state
shall adopt by formal action of its board of directors a
written statement specifying the standards of conduct of the
insurer, dits officers, directors, employees, and affiliates
with respect to the purchase or sale of investments of
separate accounts. The standards of conduct must be binding
on the insurer and those to whom it refers. A code or codes
of ethics meeting the requirements of Section 17j under the
Investment Company Act of 1940 and applicable rules and
regulations  thereunder satisfies the provisions of this
subsection.

Conflicts of interest. Rules wunder any provision of the
insurance laws of this state or any rule applicable to the
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10.

officers and directors of insurance companies with respect to
conflicts of interest also apply to members of any separate
account's committee or other similar body.

Investment advisory services to a separate account. An
insurer may not enter into a contract under which any person
undertakes, for a fee, to regularly furnish investment advice
to the insurer with respect to its separate accounts
maintained for variable 1ife insurance policies unless the
investment advisory contract is in writing and provides that
it may be terminated by the insurer without penalty to the
insurer or the separate account upon no more than sixty days'
written notice to the investment adviser and unless:

a. The person providing such advice 1is registered as an
investment adviser under the Investment Advisers Act of
1940;

b. The person providing such advice is an investment manager
under the Employee Retirement Income Security Act of 1974
with respect to the assets of each employee benefit plan
allocated to the separate account; or

c. The insurer has filed with the commissioner and continues
to file annually the following information and statements
concerning the proposed adviser:

(1) The name and form of organization, state of
organization, and its principal place of business;

(2) The names and addresses of its partners, officers,
directors, and persons performing similar functions
or, 1if such an investment adviser be an individual,
of such individual;

(3) A written standard of conduct complying in substance
with the requirements of subsection 8 which has been
adopted by the investment adviser and is applicable
to the jnvestment adviser, its officers, directors,
and affiliates;

(4) A statement provided by the proposed adviser as to
whether the adviser or any person associated
therewith:

(a) Has been convicted within ten years of any
felony, or misdemeanor arising out of such
person's conduct as an employee, salesman,
officer or director of an insurance company, a
banker, an insurance agent, a securities broker,
or an investment adviser involving embezzlement,
fraudulent conversion, or misappropriation of
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funds or securities, or involving the violation
of 18 U.S5.C. 1341, 1342, or 1343;

(b) Has been permanently or temporarily enjoined by
order, judgment, or decree of any court of
competent  Jjurisdiction from acting as an
investment adviser, underwriter, broker, or
dealer, or as an affiliated person or as an
employee of any investment company, bank, or
insurance company, or from engaging or in
continuing any conduct or practice in connection
with any such activity;

(¢) Has been found by federal or state regulatory
authorities to have willfully viclated or have
acknowledged willful violation of any provision
of federal or state securities laws or state
insurance Taws or of any rule or regulation
under any such laws; or

(d) Has been censured, denied an investment adviser
registration, had a registration as an
investment adviser revoked or suspended, or been
barred or suspended from being associated with
an Jjnvestment adviser by order of federal or
state regulatory authorities.

The commissioner may, after notice and opportunity for
hearing, by order require such investment advisory contract to
be terminated if he deems continued coperation thereunder to be
hazardous to the public or the insurer's policyholders.

History: Effective June 1, 1984,
General Authority: NDCC 26-11.1-04
lLaw Implemented: NDCC 26-11.1

45-04-04-06. Information furnished to applicants. An insurer
delivering or issuing for delivery in this state any variable 1life
insurance policy shall deliver to the applicant for the policy, and
obtain a written acknowledgement of receipt from such application
coincident with or prior to the execution of the application, the
following information. The requirements of this section are deemed to
have been satisfied to the extent that a disclosure containing
information required by this section is delivered in the form of a
prospectus dincluded in the requirements of the Securities Act of 1933
and which was all information and reports required by the Employee
Retirement Income Security Act of 1974 if the policies are exempted from
the registration requirements of the Securities Act of 1933 pursuant to
Section 3(a)(2) thereof.

1. A summary explanation, in nontechnical terms, of the principal
features of the policy, including a description of the manner
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History:

in which the varidble benefits will reflect the investment
experience of the separate account and the factors which
affect such variation. Such explanation must include notices
of the provision required by paragraph 5 of subdivision a of
subsection 3 and subdivision f of subsection 3 of section
45-04-04-03.

A statement of the investment policy of the separate account,
including:

a. A description of the investment objectives intended for

the separate account and the principal types of
investments intended to be made; and

b. Any restriction of limitations on the manner in which the
operations of the separate account are intended to be
conducted.

A statement of the net investment return of the separate
account for each of the last ten years or such lesser period
as the separate account has been in existence.

A statement of the charges levied against the separate account
during the previous year.

A summary of the method to be used in valuing assets held by
the separate account.

A summary of the federal income tax aspects of the policy
applicable to the insured, the policyholider and the
beneficiary.

I1lustrations of benefits payable under the variable life
insurance contract. Such illustrations shall be prepared by
the insurer and may not include projections of past investment
experience into the future or attempted predictions of future
investment experience; provided, that nothing contained herein
prohibits use of hypothetical assumed rates of return to
i1lustrate possible levels of benefits if it is made clear
that such assumed rates are hypothetical only.

Effective June 1, 1984.

General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-07. Applications. The application for a variable life
insurance policy must contain:

1.

A prominent statement that the death benefit may be variable
or fixed under specified conditions.
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2. A prominent statement that cash values may increase or
decrease in accordance with the experience of the separate
account (subject to any specified minimum guarantees).

3. Questions designed to elicit information which enables the
insurer to determine the suitability of variable life
insurance for the applicant.

History: Effective June 1, 1984,
General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1.

45-04-04-08. Reports to policyholders. Any insurer delivering or
issuing for delivery in this state any variable life insurance policies
shall mail to each variable 1ife dinsurance policyholder at the
policyholder's last known address the following reports:

1. Within thirty days after each anniversary of the policy, a
statement or statements of the cash surrender value, death
benefit, any partial withdrawal or policy loan, any interest
charge, and any optional payments allowed pursuant to
subsection 4 of section 45-04-04-03 under the policy computed
as of the policy anniversary date. Provided, however, that
such statement may be furnished within thirty days after a
specified date in each policy year so long as the information
contained therein is computed as of a date not more than sixty
days prior to the mailing of the notice. This statement must
state that, 1in accordance with the investment experience of
the separate account, the cash values and the variable death
benefit may increase or decrease, and must prominently
identify any value described therein which may be recomputed
prior to the next statement required by this section. If the
policy guarantees that the variable death benefit on the next
policy anniversary date will not be Tess than the variable
death benefit specified in such statement, the statement must
be modified to so indicate. For flexible premium policies,
the report must contain a reconciliation of the change since
the previous report in cash value and cash surrender value, if
different, because of payments made (less deductions for

expense charges), withdrawals, investment experience,
insurance charges, and any other charges made against the cash
value. In addition, the report must show the projected cash

value and cash surrender value, if different, as of one year
from the end of the period covered by the report assuming
that: (a) planned periodic premiums, if any, are paid as
scheduled; (b) guaranteed costs of insurance are deducted; and
(c) the net investment return is equal to the guaranteed rate
or, in the absence of a guaranteed rate, is rot greater than
zero. If the projected value is less than zero, a warning
message must be included that states that the policy may be in
danger of terminating without value in the next twelve months
unless additional premium is paid.
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2. Annually, a statement or statements including:

a. A summary of the financial statement of the separate
account based on the annual statement last filed with the
commissioner.

b. The net investment return of the separate account for the
last year and, for each year after the first, a comparison
of the investment rate of the separate account during the
last year with the investment rate during prior years, up
to a total of not less than five years when available.

c. A Tist of investments held by the separate account as of a
date not earlier than the end of the last year for which
an annual statement was filed with the commissioner.

d. Any charges levied against the separate account during the
previous year.

e. A statement of any change, since the last report, in the
investment objective and orientation of the separate
account, in any 1investment restriction or material
quantitative or qualitative investment requirement
applicable to the separate account or in the investment
adviser of the separate account.

3. For flexible premium policies, a report must be sent to the
policyholder if the amounts available under the policy on any
policy processing day to pay the charges authorized by the
policy are less than the amount necessary to keep the policy
in force until the next following policy processing day. The
report must indicate the minimum payment required under the
terms of the policy to keep it in force and the length of the
grace period for payment of such amount.

'History: Effective June 1, 1984.
General Authority: NDCC 26~11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-09. Foreign companies. If the law or regulation in the
place of domicile of a foreign company provides a degree of protection
to the policyholder and the public which is substantially similar to
that provided by this chapter, the commissioner to the extent deemed
appropriate by the commissioner in the commissioner's discretion, may
consider compliance with such law or regulation as compliance with this
chapter.

History: Effective June 1, 1984.

General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

134



45-04-04-10. Qualification of agents for the sale of variable life

insurance.

1.

Qualification to sell variable life insurance.

a. No person may sell or offer for sale in this state any
variable life insurance policy unless such person 1is an
agent and has filed with the commissioner, in a form
satisfactory to the commissioner, evidence that such
person holds any license or authorization which may be
required for the solicitation or sale of variable 1life
insurance and evidence that such person holds a license as
a securities salesman under North Dakota law.

b. Any examination administered by the department for the
purpose of determining the eligibility of any person for
licensing as an agent shall, after June 1, 1984, include
such questions concerning the  history, purpose,
regulation, and sale of variable 1ife insurance as the
commissioner deems appropriate.

Reports of disciplinary actions. Any person qualified in this
state under this section to sell or offer to sell variable
1ife insurance shall immediately report to the commissioner:

a. Any suspension or revocation of that person's agent's
license in any other state or territory of the United
States. :

b. The imposition of any disciplinary sanction, including
suspension or expulsion from membership, suspension or
revocation of or denial of registration, imposed upon that
person by any national securities exchange, or national
securities association, or any federal, state or
territorial agency with jurisdiction over securities or
variable 1ife insurance.

c. Any Jjudgment or injunction entered against that person on
the basis of conduct deemed to have involved fraud,
deceit, misrepresentation, or violation of any insurance
or securities law or regulation.

Refusal to qualify agent to sell variable life insurance. The
commissioner may reject any application or suspend or revoke
or refuse to renew any agent's qualification under this
section to sell or offer to sell variable life insurance upon
any ground that would bar such applicant or such agent from
being licensed to sell other life insurance contracts in this
state. The rules governing any proceeding relating to the
suspension or revocation of an agent's license shall also
govern any proceeding for suspension or vrevocation of an
agent's qualification to sell or offer to sell variable 1life
insurance.
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History: E&Effective June 1, 1984.
General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-11. Separability. If any provision of this chapter or
the application thereof to any person or circumstance is for any reason
held to be invalid, the remainder of the chapter and the application of
such provision to other persons or circumstances not affected thereby.

History: Effective June 1, 1984.
General Authority: NDCC 26-~11.1-04
Law Implemented: NDCC 26-11.1

45-04-04-12. Supersession of conflicting rules. This chapter
supersedes and fully replaces any prior rule concerning variable 1life
insurance. This chapter 1is particularly intended to replace any
provisions of chapter 45-04-02, sections 45-04-04-01 through 45-04-02-18
as they may pertain to variable 1life insurance. The provisions of
chapter 45-04-02, sections 45-04-02-01 through 45-04-02-18 that regulate
variable annuities remain undisturbed by this chapter.

History: Effective June 1, 1984.

General Authority: NDCC 26-11.1-04
Law Implemented: NDCC 26-11.1
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TITLE 61

Pharmacy, Board of
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MAY 1984

61-02-01-13. Pharmacist on duty. Each pharmacy shall have at
least one registered pharmacist on duty and physically present in the
pharmacy area at all times that the pharmaey prescription area is open
for the transaction of business.

History: Amended effective May 1, 1984.
General Authority: NDCC 43-15-10(9),43-15-10(12), 43-15-10(14)
Law Implemented: NDCC 43-15-10(9), 43-15-10(12), 43-15-10(14)

61-02-03-01. Security standards for pharmacies. A pharmacy must
comply with the following security standards:

1. Pharmacist in charge. Every pharmacy must have a pharmacist
designated as the pharmacist-in-charge who shall be
responsible to the board for a pharmacy's compliance with the
laws and regulations, both state and federal, pertaining to
the practice of pharmacy. The pharmacist-in-charge shall see
that directives from the board are communicated to, and
complied with by, the management, other pharmacists, and
interns of the pharmacy.

2. Personnel permitted in prescription area. Personnel permitted
in the prescription area are pharmacists, interns, drug
inspectors, peace officers when acting in their official
capacity, drug salesmen, and supporting personnel of the
pharmacy. Interns, drug salesmen, and supporting personnel
shall be permitted 1in the prescription area only when a
pharmacist 1is on duty, except in an extreme emergency. No
more than one clerical person shall be permitted in the
prescription area per pharmacist.

3. Prescription area and storage shall be kept locked. The
prescription area 'and any additional storage area for drugs
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restricted to a pharmacist, except in an extreme emergency.,
shall be kept locked when a pharmacist is not on duty. The
pharmacist shall keep -each portion of the prescription area
secured and locked at all times the pharmacist does not have
full vision or control of such portions of the prescription
area. The prescription area shall be open for business to the
public at all times that the retail establishment is open for
business to the public, or for a minimum of eight hours a day
should the retail establishment be open longer than eight
hours per day. The board of pharmacy recognizes that the
hours that the prescription area of a pharmacy is open for
business to the public will depend on the type of
pharmaceutical services offered, as well as other factors, and
therefore, variations in  the required hours that a
prescription area shall be open for business to the public may
be granted by the board of pharmacy.

Only pharmacist permitted to unlock prescription area or
storage area. The pharmacist shall be the only person
permitted to unlock the prescription area or any additional
storage area for drugs restricted to a pharmacist, except in
an extreme emergency. Only the pharmacist shall maintain
possession of the key to the prescription area. The
pharmacist shall be responsible for assuring that only
authorized personnel have access to the legend and
nonproprietary drugs stored in the prescription area or
additional storage area.

Extreme emergency. An extreme emergency shall be in case of
fire, water leak, electrical failure, public disaster, or
other catastrophe, whereby the public is better served by
overlooking the safety security restrictions on drugs.

Receiving and checking area for drugs. The area where
prescription drugs are received, opened, and marked shall be
under the  immediate supervision of a pharmacist, and
immediately thereafter the prescription drugs shall be kept or
moved into the secured area of the pharmacy.

Security of prescription area. In order for the prescription
area to be left without a pharmacist on duty when other people
are in the store, after business hours, the prescription area
shall be enclosed by a permanent barrier or partition from
floor to ceiling, with entry doors that can be securely
locked. If a prescription area is continually attended by a
pharmacist when other people are in the store, the
prescription area need not be enclosed by the permanent
barrier. The barrier shall be so designed that only a
pharmacist with a key, except in an extréme emergency, shall
have access to the area where prescription only drugs,
dangerous drugs, narcotics, and other drugs and devices
restricted to sales by pharmacists are stored, compounded, and
"~ dispensed.
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History:

Types of permanent barrier. The permanent barrier may be
constructed of other than & solid material. If constructed of
a material other than a solid, the openings or interstices in
the material shall not be large enough to permit removal of
items in -the prescription area by any means. Any material
used in the construction of the permanent barrier must be of
sufficient strength and thickness that it cannot be readily or
easily removed, penetrated, or bent. The plans and
specifications of the permanent barrier shall be submitted to
the board for approval that it affords adequate security.

Additional storage area. When additional storage area is
required for drugs that are restricted to pharmacists, the
area shall be contained by a permanent barrier from floor to
ceiling. A1l doors or gates to the storage area shall be able
to be Tlocked, and only a pharmacist with a key shall be
permitted to enter the storage area, except in an extreme
emergency.

Amended effective May 1, 1984,

General Authority: NDCC 43-15-10(11)
Law Implemented: NDCC 43-15-10(11)
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TITLE 62

Plumbing, Board of
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APRIL 1984

62-03-04-02. Types of joints for piping materials.
1. Caulked.

a. Cast iron soil pipe. Every lead caulked joint for cast
iron hub and spigot soil pipe shall be firmly packed with
oakum or hemp and filled with molten lead not less than
one inch [2.54 centimeters] deep and not to extend more
than one-eighth inch [3.18 millimeters] below the rim of
the hub. No paint, varnish, or other coatings shall be
permitted on the jointing material until after the joint
has been tested and approved. Lead shall be run in one
pouring and shall be caulked tight.

b. Cast iron water pipe. Every lead caulked joint for cast
iron bell and spigot water pipe shall be firmly packed
with clean, sound asbestos rope or treated paper rope.
The remaining space in the hub shall be filled with molten
lead according to the following schedule:

Pipe Size Depth of Lead
Up to twenty inches Two and one-fourth inches
Twenty-four, thirty,
thirty-six inches Two and one-half inches
Larger than thirty-six
inches Three inches

Lead shall be run in one pouring and shall be caulked tight.
2. Threaded. Every threaded joint shall conform to the American

National Taper Pipe Thread, ANSI B2.1-1960. Al1l burrs shall
be removed. Pipe ends shall be reamed or filed out to size of
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bore, and all chips shall be removed. Pipe Jjoint compound .
shall be used only on male threads.

Wiped. Every joint in lead pipe or fittings, or between lead
pipe or fittings and brass or copper pipe, ferrules, solder
nipples, or traps, shall be full-wiped joints. Wiped joints
shall have an exposed surface on each side of a joint not less
than three-fourths inch [19.05 millimeters] and at least as
thick as the material being jointed. Wall or floor flange
lead-wiped joints shall be made by using a lead ring or flange
placed behind the .joints at wall or floor. Joints between
lead pipe and cast iron, steel, or wrought iron shall be made
by means of a caulking ferrule, soldering nipple, or bushing.

Soldered. Joints in copper tubing shall be made by the

appropriate use of approved brass or copper fittings. The
surface to be joined by soldering shall be cleaned bright by
manual or mechanical means. The Jjoints shall be properly

fluxed with an approved noncorrosive paste type flux and made
up with approved solder. All solder and fluxes shall be
manufactured to approved standards. Soldered joints shall not
be used for tube installed underground.

-Flared. Every flared joint for annealed-temper copper water
tube shall be made with fittings meeting approved standards.
The tube shall be reamed and then expanded with a proper
flaring tool.

Hot poured. Hot poured compound for clay or concrete sewer
pipe or other materials shall not be water absorbent and when
poured against a dry surface shall have a bond of not less
than one hundred pounds [45.36 kilograms] per square inch
[6.45 square centimeters] in shear. ATl surfaces of the joint
shall be cleaned and dried before pouring. If wet surfaces
are unavoidable, a suitable primer shall be applied. The
compound _shall not soften sufficiently to destroy the
effectiveness of the joint when subjected to a temperature of
one hundred sixty degrees Fahrenheit [71.11 degrees Celsius]
nor be soluble 1in any of the waste carried by the drainage
system. Approximately twenty-five percent of the joint space
at the base of the socket shall be filled with jute or hemp.
A pouring collar, rope, or other device shall be used to hold
the hot compound during pouring. Each joint shall be poured
in one operation until the joint is filled. Joints shall not
be tested until one hour after pouring.

Precast. Every precast collar shall be formed in both the
spigot and bell of the pipe in advance of use. Collar
surfaces shall be conical with side slopes of three degrees
with the axis of the pipe and the length shall be equal to the
depth of the socket. Prior to making joint contact, surfaces
shall be cleaned and coated with solvents and adhesives as
recommended- in the standard. When the spigot end is inserted

146



10.

11.

in the collar, it shall bind before contacting the base of the
socket. Material shall be inert and resistant to both acids
and alkalies.

Brazed joints and extracted mechanical joints., Bwased
jeznts shaii be made by £iv¥st eieaning the surfaces
te be JFoined dewrn £e the base metai; appiying £iun
appreved for sueh jeinks and feor the filier meta
te be useds ard making the Feint by heating £e a
temperature suffieient e melf the appreved brazing
£ilter metal en eontactE.

a. Brazed joints must be made by first cleaning the surface

to be Jjoined down to the base metal, applying flux
approved for such Jjoints and for the filler metal to be
used, and making the joint by heating to a temperature
sufficient to melt the approved brazing filler metal on
contact.

b. An extracted mechanical joint may be made in copper tube.
It must be produced with an appropriate tool and joined by
brazing. To prevent the branch tube from being inserted
beyond the depth of the extracted joint, depth stops must
be provided. The brazed joint must be made according to
subdivision a.

Cement. Except for repairs and connections to existing lines
constructed with such Jjoints, cement mortar Jjoints are
prohibited. Where permitted, cement mortar joints shall be
made in the following manner: A layer of jute or hemp shall
be inserted into the base of the annular joint space and
packed tightly to prevent mortar from entering the interior of
the pipe or fitting. Not more than twenty-five percent of the
annular space shall be used for jute or hemp. The remaining
space shall be filled 1in one continuous operation with a
thoroughly mixed mortar composed of one part cement and two
parts sand, with only sufficient water to make the mixture
workable by hand. Additional mortar of the same composition
shall then be applied to form a one to one slope with the
barrel of the pipe. The bell or hub of the pipe shall be left
exposed and when necessary the interior of the pipe shall be
swabbed to remove any mortar or other material which may have
found its way into such pipe.

Burned lead (welded). Every burned (welded) joint shall be
made in such manner that the two or more sections to be joined
shall be wuniformly fused together into one continuous piece.
The thickness of the weld shall be at least as thick as the
Tead being joined.

Mechanical (flexible or slip joint).
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12.

13.

14.

a. Asbestos cement pipe. Every Jjoint in asbestos cement
pipe shall be made with a sleeve coupling of the same
composition as the pipe or an approved material meeting
these standards, sealed with rubber rings except that
-asbestos cement perforated pipe shall be made with a
sleeve coupling which fits on the spigot end of the pipe.

b. Cast iron pipe.

(1) Mechanical joint. Every mechanical Jjoint in cast
iron pipe shall be made with a flanged collar, rubber
ring gasket, and appropriate number of securing
bolts.

(2) Hubless pipe. Joints for hubless cast iron soil
pipe and fittings shall be made with an approved
elastomeric sealing sleeve and stainless steel clamp,
clamping screw, and housing.

(3) Bell and spigot pipe. Joints for bell and spigot
cast iron soil pipe and fittings may be made by
caulking with lead and oakum or by use of a
compression gasket that is compressed when the spigot
is inserted into the hub of the pipe.

c. Clay pipe. Flexible joints between lengths of clay pipe
may be made using approved resilient materials both on the
spigot end and in the bell end of the pipe.

d. Concrete pipe. Flexible Jjoints between TJengths of
concrete pipe may be made using approved elastomeric
materials both on the spigot end and in the bell end of
the pipe. For plain end pipe see American society for
testing and materials C-594; for bell and spigot see
American society for testing and materials (-425.

Tapered couplings. Every Jjoint 1in bituminized fiber pipe
shall be made with tapered type couplings of the same material
as the pipe. Joints between bituminized fiber pipe and metal
pipe shall be made by means of an adapter coupling caulked as
required in subsection 1.

Welded joints. Joints to be welded shall be prepared by
approved procedure, cleaned free from paint, oil, rust, scale,
or other objectionable material and welded by welders who
qualify according to section 6 of the code for pressure

piping, American national standards institute B31.1-1855, with
addenda B31.1a-1965.

Plastic. Every Jjoint 1in plastic piping shall be made with
approved fittings by either solvent welded or fusion welded
connections, approved insert fittings and metal clamps and
screws of corrosion resistant material, or threaded Jjoints

148



15.

16.

17.

History:

according to accepted standards.” Plastic pipe shall be cut
square with a power ciréular or band saw, hand saw with miter
box, or with a pipe cutter, or tubing cutter with cutting
wheel specifically designed for plastic. All burrs, chips,
and filings shall be removed from both the inside diameter and
outside diameter of the pipe, and comingling of ABS and PVC
material is prohibited.

Slip. Every slip joint shall be made using approved packing
or gasket material, or approved ground joint brass compression
rings. Ground joint brass connections which allow adjustment
of tubing but provide a rigid joint when made up shall not be
considered as slip joints.

Expansion. Every expansion joint shall be of approved type
and its material shall conform with the type of piping in
which it is installed.

Split couplings. Couplings made in two or more parts and
designed for use with plain end or grooved pipe or approved
fittings and with compression gaskets may be used for hot and
cold water piping and conductors and Tleaders. Each
manufacturer must have the manufacturer's compiete joining
assembly approved for the intended use by one of the
organizations listed in "chapter 62-03-03 or by the
administrative authority.

Amended effective April 1, 1984.

General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-07-24. Minimum piumbing facilities.

1.

Minimum number of fixtures. Plumbing fixtures shall be
provided for the type of building occupancy and in the minimum
number shown in Table 62-03-07. Types of building occupancy
not shown in Table 62-03-07 will be considered individually by
the administrative authority.

Separate facilities. In other than residential installations
where toilet and bathing "facilities are provided to serve
members of both sexes and are designed for use by more than
one person at a time, separate facilities shall be dinstalled
for each sex.

Separate facilities in places of employment. When in £hke
epinien of the administrative autheriiyr every Every
place of employment shall be provided with toilet facilities
which are separate for each sex. Toilet facilities shall be
readily accessible to all employees. Toilet facilities so
located that employees must use more than one floor-to-floor
flight of stairs are not considered as readily accessible.
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History:

Toilet facilities 'shall be located within two hundred feet
[60.96 meters] of all locations at which workers are regularly
employed.

Amended effective April 1, 1984,

General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-07-25. Facilities for the handicapped.

1.

When' in the epiniorn of the administrative authewiky

#n In new constructed buildings and facilities used by the
public, toilet rooms shall be made accessible to, and usable
by, the physically handicapped.

It 1is essential that an appropriate number (note 5) of toilet
rooms, in accordance with the nature and use of a specific
building or facility, be made accessible to, and usable by,
the physically handicapped.

Toilet rooms shall have space to allow traffic of individuals
in wheelchairs.

Toilet rooms shall have at least one toilet stall that:
a. Is three feet [91.44 centimeters] wide.

b. Is at Tleast four feet eight inches [142.24 centimeters],
preferably five feet [152.4 centimeters] deep.

c. Has a door (where doors are used) that is thirty-two
inches [81.28 centimeters] wide and swings out.

d. Has handrails on each side, thirty-three inches [83.82
centimeters] high and parallel to the floor, one and one-
half inches [38.1 millimeters] in outside diameter, with
one and one-half inches [38.1 millimeters] clearance
between rail and wall, and fastened securely at ends and
center.

e. Has a water c¢loset with the seat eighteen to twenty inches
[45.72 to 50.8 centimeters] from the floor (standard
height bowls with seat that raise bowl height are
permissible).

Note: The design and mounting of the water closet is of
considerable importance. A wall-mounted water closet with
a narrow understructure that recedes sharply is most
desirable. If a floor-mounted water closet must be used,
it should not have a front that is wide and perpendicular
to the floor at the front of the seat. The bowl should be
shallow at the front of the seat and turn backward more
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10.

11.

than downward to allow the individual in a wheelchair to
get close to thé water closet with the seat of the
wheelchair.

Toilet rooms shall have lavatories with narrow aprons, which
when mounted at standard height are usable by individuals in
wheelchairs, or shall have lavatories mounted higher, when
particular designs demand, so that they are usable by
individuals in wheelchairs.

Note: It is important that drainpipes and hot water pipes
under a lavatory be covered or dnsulated so that a
wheelchair dindividual without sensation will not burn
oneself.

Some mirrors and shelves shall be provided above lavatories at
a height as low as possible and no higher than forty inches
[101.6 centimeters] above the floor, measured from the top of
the shelf and the bottom of the mirror.

Toilet rooms for men shall have wall-mounted urinals with the
opening of the basin nineteen inches [48.26 centimeters] from
the floor.

Toilet rooms shall have an appropriate number (note 5) of
towel racks, towel dispensers, and other dispensers and
disposal wunits mounted no higher than forty inches [101.6
centimeters] from the floor.

Water fountains. An appropriate number (note 5) of water
fountains or other water dispensing means shall be accessible
to, and usable by, the physically disabled.

Water fountains or coolers shall have up-front spouts and
controls.

Water fountains or coolers shall be hand-operated or hand-and-
foot operated. (See also American Standard Specifications for
Drinking Fountains, Z4.2-1942.)

Note 1. Conventional floor-mounted water coolers can be
serviceable to individuals in wheelchairs if a small fountain
is mounted on the side of the cooler thirty inches [76.2
centimeters] above the floor.

Note 2. Wall-mounted, hand-operated coolers of the latest
design, manufactured by many companies, can serve the able-
bodied and the physically disabled equally well when the
cooler is mounted with the basin thirty-six dinches [91.44
centimeters] from the floor.

Note 3. Fully recessed water fountains are not recommended.
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Note 4. Water fountains should not be set into an alcove
unless the alcove is wider than a wheelchair.

Note 5. As used in this section, appropriate number means the
number of a specific item that would be necessary, 1in accord
with the purpose and function of a buiiding or facility, to
accommodate individuals with specific disabilities in
proportion to the anticipated number of individuals with
disabilities who would use a particular building or facility.

Example: Although- these specifications shall apply to all
buildings and facilities used by the public, the numerical
need for a specific item would differ, for example, between a
major transportation terminal, where many individuals with
diverse disabilities would be continually coming and going, an
office building or factory, where varying numbers of
individuals with disabjlities of varying manifestations (in
many instances, very large numbers) might be employed or have
reason for frequent visits, a school or church, where the
number of individuals may be fixed and activities more
definitive, and many other buildings and facilities dedicated
to specific functions and purposes.

Note. Disabilities are specific and where the individual has been
properly evaluated and properly oriented and where architectural
barriers have been eliminated, a specific disability does not constitute
a handicap. It should be emphasized that more and more of those
physically disabled are becoming participants, rather than spectators,
in the fullest meaning of the word.

History: Amended effective April 1, 1984.
General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

'62-03-09-04. _Receptors or sumps.

1. Installation. Waste receptors or sumps serving indirect waste
pipes shall not be installed in any toilet room, nor in any
inaccessible or unventilated space such as a closet or
storeroom.

2. Location. The receptor must be located so that the required
airgap between the indirect waste line and receptor can be
maintained under all conditions of backflow. If this is not
possible then the receptor at such a location must be a sewer
ejector dfnstalled as required under section 62-03~11-07 and
the discharge must be indirectly connected to the building
drainage system as required by subsection 1 of section
62-03-09-01.

3. Strainers and baskets. Every indirect waste receptor shall
be equipped with a readily removable metal basket over which
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all indirect waste pipes shall discharge, or the indirect
waste receptor outiet shall be equipped with a beehive
strainer not Tless than four inches [10.16 centimeters] in
height.

Splashing to be prevented. ATl plumbing receptors receiving
the discharge of the indirect waste pipes shall be of such
shape and capacity as to prevent splashing or flooding.

Domestic or culinary fixtures prohibited as receptors. No
plumbing fixture which is used for domestic or culinary
purposes shall be used to receive the discharge of an indirect
waste except that in a residence a kitchen sink trap is
acceptable for use as a receptor for a dishwasher and
similarly a Taundry tray as a receptor for a clothes washing
machine.

Standpipe receptors. The standpipe reeepiterx for an
autematie ceiethes washer shail be ne iess tham Ewe
inehes +{5-68 ecentimetersl in diameter and shali
exterd ne mere Ehan thirEy~-ain inehes $93-44
eentimeterst er less than Eweniy-four inehes {66-96
eentimeterst abeve its Erap- FThe £rap shai: be
tecaked where % s readii+y aeecessible feor
inspeetien and eieaning-

a. The standpipe receptor for an automatic clothes washer may
be no less than two inches [5.08 centimeters] in diameter
and must extend no more than forty-eight inches [121.92
centimeters] or less than eighteen  inches [45.72
centimeters] above its trap.

b. Connection of laundry tray waste line in a single dwelling
unit may be made into the standpipe for the automatic
clothes washer drain.

History:" Amended effective April 1, 1984.
General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-10-06. Water service.

1.

Separation of water service and building sewer. Except as
permitted below, the underground water service pipe and the
building drain or building sewer shall be not less than ten
feet [3.05 meters] apart horizontally and shall be separated
by undisturbed or compacted earth.

The water service pipe may be placed in the same trench with
the building drain and building sewer provided approval is
given by the administrative authority and the following
conditions are met:
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History:

General Authority: NDCC 43-18-09

a. The bottom of the water service pipe at all points shall
be level with or above the top of the sewerline at its
highest point.

b. The number of Jjoints in the water service pipe shall be
kept to a minimum.

c. The water service pipe material shall comply with
subsection 1 of section 62-03-10-10 and conditions 1in
subsection 1 of section 62-03~11-02 and section
62-03-02-16 shall also be met.

d. The building sewer shall be rootproof and watertight and
tested with a ten-foot head of water or equivalent.

Water service near sources of pollution. Potable water
service pipes shall not be Tlocated in, under or above
cesspools, septic tanks, septic tank drainage, fields, or
seepage pits. A separation of ten feet [3.05 meters] shall be
maintained. Where the water service must cross the sewerline,
the bottom of the water service within ten feet [3.05 meters]
of the point of «crossing, shall be at least twelve inches
[30.48 centimeters] above  the top of the sewerline. The
sewerline shall be of cast iron, Schedule 40 acrylonitrile-
butadiene-styrene or polyvinyl chloride plastic pipe, at least
ten feet [3.05 meters] on both sides of the crossing.

Stop and waste valves. Combination stop and waste valves or
cocks may be installed in an underground water service pipe
only when not less than ten feet [3.05 meters] apart
horizontally from the building sewer, and shall be separated
by undisturbed or compacted earth.

Water service pipe through wall or floor. Clearance shall be
provided around a water service pipe passing through watis
wall or floor to protect it against (a) chemical action from
direct contact with concrete, (b) distortion or rupture of
water service pipe from shearing action due to settlement, (c)
distortion or rupture of the water service pipe caused by
expansion or contraction. Clearance shall be not less than
one-half inch [12.7 millimeters] between the outside of the
pipe and the wall or floor. Sleeves or arches may be used to
provide the wall opening. The space between the pipe and wall
structure or floor shall be carefully packed or cauiked with
lead or waterproof and vermin- and, rodent-, and fire-
resistant material.

Amended effective November 1, 1982; April 1, 1984.

Law Implemented: NDCC 43-18-09

62-03-10-15. Hot water distribution.
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1. Hot water supply system. In residences and buildings
intended for human occupancy, hot water shall be supplied to
all plumbing fixtures and equipment used for bathing, washing,
culinary purpose, cleansing, laundry, or building maintenance.

A nenseaid wvaiwve ex pressure balancing valve shall be

installed on all showers in hotels, motels, publie e=x
private seheei; and dormitories. (See subdivision c of

subsection 3 of section 62-03-10-14.)

2. Return circulation - where required. Hot water supply
systems in buildings four or more stories high or in buiidings
where developed length of hot water piping from the source of
hot water supply to the farthest fixture supplied exceeds one
hundred feet [30.48 meters] shall be of the return circulation
type.

3. Minimum requirements for hot water storage tanks. Hot water
storage tanks shall be adequate in size, when combined with
the Btu input of the water heating equipment to provide the
rise in temperature necessary.

The water heater and storage tank shall be sized to provide
sufficient hot water to provide both daily requirements and
hourly peak loads of the occupants of the building.

Hot water storage tanks shall meet construction requirements
of the American society of mechanical engineers, American gas
association, or underwriters' laboratories as appropriate.

Storage tanks less in volume than those requirements specified
by the American society of mechanical engineers shall be of
durable materials and constructed to withstand one hundred
twenty-five pounds per square inch [56.70 kilograms per 6.45
square centimeters] with a safety factor of two.

~ The water inlets and outlets of a hot water storage tank shall
be not less than the hot water distribution pipe served.

A1l storage tanks shall be protected against excessive
temperatures and pressure conditions as specified in this
article.

4. Drain cocks or valves for hot water storage tanks. Drain
cocks or valves for emptying shall be installed at the Tlowest
point of each hot water storage tank.

History: Amended effective April 1, 1984.
General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-11-01. Materials.
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History:

Aboveground piping within buildings. Soil and waste piping
above ground in buildings shall be of brass pipe, copper pipe,
copper tube drainage, waste, and venting weight or heavier,
service weight or heavier cast iron soil pipe, bell and spigot
or hubless system, galvanized wrought iron pipe, galvanized
open-hearth iron pipe, galvanized steel pipe, 1lead pipe, or
acrylonitriie-butadiene-styrene, polyvinyl chloride, drainage,
waste, and venting, Schedule 30, 40 or heavier plastic pipe.
When plastic pipe is instailed each soil or waste stack (does
not include stack vent) shall not exceed thirty-five feet
[10.67 meters] in height. Horizontal offsets in stacks and,
horizontal branches connected to stacks and building drains
aboveground are limited to a maximum developed length of
thirty-five feet [10.67 meters]. ~

Underground building drains. All drainage piping within
buildings when under ground shall be of service weight or
heavier cast diron soil pipe, bell and spigot or hubless
system, hard temper copper tube type K or L, or Schedule 40,
or heavier plastic pipe.

Fittings. The materials of which drainage system pipe
fittings are made shall conform to the type of piping
materials used in the drainage system. The fittings shall
have no ledges, shoulders, or reductions which can retard or
obstruct flow in the piping. Threaded drainage pipe fittings
shall be of the recessed drainage type, black or galvanized.

Amended effective April 1, 1984.

General Authority: NDCC 43-18-09
Law Implemented:” NDCC 43-18-09

62-03-11-05. Determining size of drainage system.

1.

Selecting size of drainage piping. Pipe sizes shall be
determined from the tables contained in this subsection on the
basis of drainage load computed from the table contained in
subsection 1 of section 62-03-11-04 and from subsection 2 of
section 62-03-11-04.

BUILDING DRAINS AND SEWERS

Diameter
of Pipe
Inches

Maximum number of fixture units that may be connected
to any portion of the building drain or the building
sewer including branches of the building drain.

Fall per Foot

One-sixteenth One-eighth One~fourth One-half
Inch Inch Inch Inch
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1/2

2,500
3,900

2

2

3

4

5

6

8 1,400
10
12
15 7,000

180
390
700
1,600
2,900
4,600
8,300

21
24

27 42 *
216

480
840
1,920
3,500
5,600
10,000

26
31

250
575
1,000
2,300
4,200
6,700
12,000

* Not over two water closets or two bathroom groups, except that
in single family dwellings, not over three water closets or

three bathroom groups may be installed.

HORIZONTAL FIXTURE BRANCHES AND STACKS

Maximum number of fixture units that may be connected to:

Stack Sizing
For More Than
Three Stories

In Height
Stack Sizing
for Three Total
Any Stories in at One
Diameter Horizontal Height or Total Story or
of Fixture Three for Branch
Pipe Branch * Intervals Stack Interval
Inches
1 1/2 3 * K ¥ 4 * KK 8 * %k ok 2 ® K K
2 6 12 24 6
2 1/2 12 20 42 9
3 20 ** 30 48 ** 80 72 **
4 160 240 500 90
5 360 540 1,100 200
6 620 960 1,900 350
8 1,400 2,200 3,600 600
10 2,500 3,800 5,600 1,000
12 3,900 6,000 8,400 1,500
15 7,000 '

* Does not include branches of the building drain.
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** Not more than two water closets or bathroom groups within each
branch interval nor more than six water closets or bathroom
groups on the stack. Stacks must be sized according to the
total accumulated connected load at each story or branch interval

and may be reduced in size as this ioad decreases to a minimum

diameter of one-half of the largest size regquired.

*** Does not include kitchen sink.

2.

Minimum size of soil and waste stacks. No soil or waste stack

shall be smaller than the largest horizontal branch connected
thereto, except that:

a. A four-inch by three-inch [10.16-centimeter by
7.62-centimeter] water closet connection shall not be
considered as reduction in pipe size.

b. A four-inch [10.l6-centimeter] horizontal drain to a
three-inch [7.62-centimeter] soil stack by means of a
three-inch by four-inch [7.62-centimeter by
10.16-centimeter] tee-wye, or to above the centerline of a
three-inch [7.62-centimeter] horizontal drain by means of
a three-inch by four-inch [7.62-centimeter by
10.16-centimeter] wye shall be acceptable; provided that
the four-inch [10.16-centimeter] drain does not receive
the discharge of any stack and that it receives only the
discharge of fixtures located on the floor or wall
immediately above the four-inch [10.16-centimeter] drain.
A11 such four-inch [10.16-centimeter] horizontal drain
lines shall be sized, graded, and vented as if the
four-inch [10.16-centimeter] drain were a three-inch
[7.62-centimeter] horizontal drain.

Minimum size of stack vent or vent stack. Any structure in
which a building drain is installed shall have at Tleast one
stack " vent or vent stack not less than three inches [7.62
centimeters] in diameter, or the size of the building drain if
the building drain is less than three inches [7.62
centimeters] in diameter, carried full size through the roof.

Provision for future fixtures. When provision is made for the
future installation of fixtures, those provided for shall be
considered in determining the required size of drain and vent
pipes. Construction to provide for such future installations
shall be terminated with a plugged fitting or fittings.

Minimum size of underground drainage piping. No portion of
the drainage system installed underground or below a basement

or cellar shall be less than two inches [5.08 centimeters] in
diameter.
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History:

This does not apply when wused for condensate wastes or a
relief valve dischargé line which shall not be less than one
and one~fourth inches [31.75 millimeters] in diameter.

Underground waste 1lines serving kitchen sinks shall not be
less than three inches [7.62 centimeters] in diameter if the
developed length exceeds ten feet [3.05 meters].

Minimum size for aboveground drainage piping. No portion of
the drainage system installed aboveground shall be 1less than
one and one-half inches [38.1 millimeters].

Amended effective April 1, 1984.

- General Authority: NDCC 43-18-09

Law Implemented: NDCC 43-18-09

62-03-12-03. Vent stacks and stack vents.

1.

Vent stack required. Every building in which plumbing is
installed shall have at least one main stack, which shall run
undiminished 1in size and as directly as possible, from the
building drain through to the open air above the roof. A vent
stack or a main vent shall be installed with a soil or waste
stack whenever back vents, relief vents, or other branch vents
are required in a building of #£hxee five or more branch
intervals.

Connection at base. All main vents or vent stacks shall
connect full size at their base to the drainage system or to
the main soil or waste pipe, at or below the lowest fixture
branch.

Horizontal offsets in building having ten or more branch
intervals. Horizontal offsets in buildings having ten or more
branch intervals of 1less than forty-five degrees from the
horizontal in a soil or waste stack may be vented as two
separate soil or waste stacks and may be vented by installing
a relief vent as a vertical continuation of the lower section
of the stack or as a side vent connected to the lower section
between the offset and the next lower fixture or horizontal
branch. The upper section of the offset shall be provided
with a yoke vent. The diameter of the vents shall not be less
than the diameter of the main vent, or of the soil and waste
stack, whichever is the smaller.

Vent headers. Stack vents and vent stacks may be connected
into a common vent header at the top of the stacks and then
extended to the open air at one point. This header shall be
sized in accordance with the requirements of the table 1in
subsection 6 of section 62-03-12-16, the number of units on a
section of the header being the sum of all units on all stacks
served by the section and the developed length being the
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History:

longest vent length from the intersection at the base of the
most distant stack to the vent terminal in the open air as a
direct extension of one stack.

Other  use prohibited. The plumbing vent system shall not be
used for purposes other than the venting of the plumbing
system.

Amended effective April 1, 1984,

General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-12-08. Fixture vents.

1.

History:

Distance of trap from vent. Each fixture trap shall have a
protecting vent so located that the developed length of the
fixture drain from the trap weir to the vent fitting is within
the requirements set forth in the following table.

MAXIMUM DISTANCE OF FIXTURE TRAP FROM VENT

Size of Fixture Drain Inches Distance - Trap to Vent
1-1/2 4 5 feet
2 7 8 feet
3 9 10 feet
4 12 feet

Venting of fixture drain. The vent pipe opening from a soil
or waste pipe, except for water closets and similar fixtures,
shall not be below the top weir of the trap.

Crown venting limitation. No vent shall be installed within
two pipe diameters of the trap weir.

Amended effective April 1, 1984.

General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-12-10. Wet venting.

1.

Single bathroom groups - top floor. A single bathroom group
of fixtures may be installed with the drain from a back-vented
lavatory serving as a wet vent for a bathtub or shower stall
and for the water closet, provided that:
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a. Not more than one fixture unit is drained into a one and
one-half-inch [38.1=millimeter] diameter wet vent or not
more than four fixture units drain into a two-inch [5.08-
millimeters] diameter wet vent.

b. The horizontal branch shall be a minimum of two inches
[5.08 centimeters] and connect to the stack- at the same
level as the water closet drain or below the water closet
drain when installed on the top floor. It may also
connect to the water closet bend.

Double bath. -‘Bathroom groups back-to-back on the top floor
consisting of two lavatories and two bathtubs or showers may
be installed on the same horizontal branch with a commen vent
for the lavatories and with no back vent for the bathtubs or
showers, provided the fixture drains for the bathtubs or
showers connect downstream from the fixture drain for the
lavatories, the bathtub traps and supply fittings are
accessible, the wet vent is two inches [5.08 centimeters] in
diameter, and the length of the fixture drains conform to the
table in subsection 1 of section 62-03-12-08.

Multistory bathroom groups. On the 1lower floors of a
multistory building, the waste pipe from one or two lavatories
may be used as a wet vent for one or two bathtubs or showers
provided that:

a. The wet vent and its extension to the vent stack is two
inches [5.08 centimeters] in diameter.

b. Each water closet below the top floor is individually back
vented.

Exception. In muitistery bathreem greupssy wet vented
iR aeeexdanree with subsectien 3+ £he water elesexs
betew the toep fleer need net be individumily vented
2£ %he ¥we-ineh {E5-08~centimeter} waste pipe
eornneets direetly inte the watexr eieoset bend at a
forEy-£five degree angire te =he hewrigenta: pewrEien
of the bend in the direetieon of the fiews

a. In multistory bathroom groups, wet vented in accordance
with subsection 3, the water closets below the top floor
need not be individually vented if the two-inch
[5.08-centimeter] waste pipe connects directly into the
water closet bend at a forty-five degree angle to the
horizontal portion of the bend in the direction of flow.

b. If a stack fitting is used which consists of one or two
3-inch [7.62-centimeter] or four-inch [10.16-centimeter]
water closet openings and two side-inlets each two inches
[5.08 centimeters] in diameter that have their invert
above the center of, but below the top of the water closet
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History:

opening, and one of the two-inch [5.08-centimeter] inlets
is used to connect one (if revented) or two bathtubs or
showers, and the other two=-inch [5.08-centimeter] inlet is
used to ccnnect one or two lavatories.

c. In 1jeu of the special stack fitting in subdivision b, a

four-inch [10.16-centimeter] closet bend with two 2-inch
[5.08-centimeter] wye taps may be used.

Amended effective April 1, 1984.

General Authority: NDCC 43-18-09
Law implemented:- NDCC 43-18-09

62-03-12-10. Wet venting.

1.

Single bathroom groups - top floor. A single bathroom group
of fixtures may be installed with the drain from a back-vented
lavatory serving as a wet vent for a bathtub or shower stall
and for the water closet, provided that:

a. Not more than one fixture unit is drained into a one and

_one-half-inch [38.1-millimeter] diameter wet vent or not

more than four fixture units drain into a two-inch [5.08-
millimeters] diameter wet vent.

b. The horizontal branch shall be a minimum of two inches
[5.08 centimeters] and connect to the stack at the same
level as the water closet drain or below the water closet
drain when installed on the top floor. It may also
connect to the water closet bend.

Double bath. Bathroom groups back-to-back on the top floor
consisting of two lavatories and two bathtubs or showers may
be installed on the same horizontal branch with a common vent
for the lavatories and with no back vent for the bathtubs or
showers, provided the fixture drains for the bathtubs or
showers connect downstream from the fixture drain for the
lavatories, the bathtub traps and supply fittings are
accessible, the wet vent is two inches [5.08 centimeters] in
diameter, and the length of the fixture drains conform to the
table in subsection 1 of section 62-03-12-08.

Multistory bathroom groups. 0On the Tlower floors of a
multistory building, the waste pipe from one or two lavatories
may be used as a wet vent for one or two bathtubs or showers
provided that:

a. The wet vent and its extension to the vent stack is two
inches [5.08 centimeters] in diameter.

b. Each water closet below the top floor is individually back
vented.
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4.

History:

Exception. In multistery bathreem greups:r wet vented
in accordanee with subseetion 3; the water elesetss
betow the tep ficer need net be individuaiiy vented
€ the <£we-ineh {E5-08-centimeter} waste pipe
eenneets diveetiy inte the water ceteset bernd at a
forty-£five degree angie £e the herirenta: periien
of the bend irn fthe direetion of Ehe fiew-

a. In multistory bathroom groups, wet vented in accordance
with subsection 3, the water closets below the top floor
need not be individually vented if the two-inch
[5.08-centimeter] waste pipe connects directly into the
water closet bend at a forty-five degree angle to the
horizontal portion of the bend in the direction of flow.

b. If a stack fitting is used which consists of one or two
3-inch [7.62-centimeter] or four-inch [10.16-centimeter]
water closet openings and two side-inlets each two inches
[5.08 centimeters] in diameter that have their invert
above the center of, but below the top of the water closet
opening, and one of the two-inch [5.08-centimeter] inlets
js used to connect one (if revented) or two bathtubs or
showers, and the other two-inch [5.08-centimeter] inlet is
used to connect one or two lavatories.

c. In 1lieu of the special stack fitting in subdivision b, a
four-inch [10.16-centimeter] closet bend with two 2-inch
[5.08-centimeter] wye taps may be used.

Amended effective April 1, 1984.

General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-12-12. Individual fixture reventing.

1.

Where required. When fixtures other than water closets
discharge into a horizontal branch downstream from a water
closet, each fixture connecting downstream shall be

individually vented except as permitted in subsection 1 of
section 62-03-12-11.

Horizontal branches. Three lavatories or one sink within
seven eight feet [2-33 2.44 meters] developed length of a
main-vented 1line may be installed on a two-inch [5.08-
centimeter] horizontal waste branch without reventing,
provided the branch is not less than two inches [5.08
centimeters] in diameter throughout its length, and provided
the wastes are connected into the side of the branch and the
branch leads to its stack connection with a pitch of not more
than one-fourth inch [6.35 miliimeters] per foot [30.48
centimeters].
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3. Load limit for fixtures above bathtubs and water closets
without reventing. The total drainage load that may be
placed on a soil or waste stack above the highest water closet
or bathtub connection without the use of revents shall not

exceed three-fixture units, provided all of the following are
met:

a. The soil or waste stack 1is not less than three inches
[7.62 centimeters] in diameter.

b. The total 1load -on the stack is in accordance with the
applicable provisions of the table entitled "Horizontal
Fixture Branches and Stacks" in subsection 1 of section
62-03-11-05.

c. The waste piping of the fixtures above the water closet or
bathtub connection is in accordance with subsection 2 of
this section and subsection 1 of section 62-03-12-08.

4. Wastes connected to wvents. A fixture other than a kitchen
sink or disposal that has a hydraulic load of not more than
two-fixture units may be connected to a two-inch [5.08-
centimeter] loop vent, circuit vent, or to the relief vent
used with a loop or circuit vent, and in the case of four-
fixture units to a three-inch [7.62-centimeter] 1loop vent,
circuit vent, or to the relief vent used with a loop or
circuit vent, if:

a. No other fixture is drained to the vent pipe; and

b. Where the vent pipe is a loop, circuit, or relief vent,
the fixture that is connected to the vent pipe is in the
same story as the fixtures that are served by the vent
pipe.

History: Amended effective April 1, 1984.
General Authority: NDCC 43-18-09
Law Implemented: NDCC 43-18-09

62-03-16-11. Piping material. All piping from building drain to
sewage disposal system shall be four inches [10.16 centimeters] or
larger service or heavier weight cast iron, Schedule 40 acrylonitrile-
butadiene-stryrene or polyvinyl chloride plastic pipe, type PSP PVC
sewer pipe and fittings A.S.T.M. D3033 or D3034, exclusive of the
absorption Tlines, which shall be as in subsection 5 of section
62-03-16-09.

History: Amended effective April 1, 1984.
General Authority: NDCC 43~18-09
Law Implemented: NDCC 43-18-09
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TITLE 69

Public Service Commission
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APRIL 1984

69-10-02-05. Pitless scales. Self-contained pitless scales may be
used only for the commercial weighing of gravel, sand, rock, fill, or
for check weighing of materials associated with highway construction, or
as approved as a variance under section 64-02-02 of the North Dakota
Century Code.

History: Amended effective April 1, 1984.
General Authority: NDCC 64-02-03
Law Implemented: NDCC 64-02-02, 64-02-13
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MAY 1984

69-07-01-02. Change of commission firms. When a warehouseman
changes commission firms, the warehouseman must file with the commission
an acknowledged itemized statement showing sterage warehouse receipts,
advances on stored grain, grain inventories, and grain in transit, name
of firm dropped, and name of new firm.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
l.aw Implemented: NDCC 60-02-03

69-07-01-04. Storage in other than originating elevators. Value
of grain on hand must equal outstanding storage 1liabilities at all
times; provided, when fifty percent of rated capacity of the warehouse
is occupied by grain held subject to stewage warehouse receipts, the
remainder may he placed in special bins or in general storage in any
licensed and bonded warehouse within or without the state to remain in
possession of the issuer of the original warehouse receipt.

History: Amended effective May 1, 1984.
General Authority: NDCC €0-02-03
Law Implemented: NDCC 60-02-03

69-07-01-05. Special bin. Grain received for special bin storage
shall go through the same procedure as cash or other stored grainy as
previded in Nerth Dakeka Eentury Ceode seetieons 660-62-1% %e
66-62-38; subjeet te exHeeptiens neted in Nerxth Baketa
Century €Eede seetien 60~-02-%S= At} speeiai: bin seale
tiekets; sSEterage reeeipEsy and stubs sghaiid ke rarked
Ygpeezat bint.
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€ £he agreed ehkharge s ether than that fer reguilaw
steragey the agreed cherge shai: be shewn ern €he sterage
reeeipt and sEubs

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
Law Implemented: NDCC 60-02-03

68-07-01-06. Procedure for closing. Whenever +he ewnesr-
tesseery or manager of a . pubiie elevater e warehouse
licensed €e de business in the state a warehouseman desires to
close the etevater ex warehouse for a period of more than fifteen
days, the ewner; lesseesr eor managexr warehouseman shall first make
application to the commission for permission to do so. Blanks will be
furnished for this purpose. Notice of the application to close shall be
posted in a conspicuous place in the etevate¥ ex warehouse at the
time application is made and given to holders of all outstanding
sterage receipts by registered mail at their Tlast known address.
Arrangements for redemption of sterage receipts must be made at a
local point. If closing of etevatex ex a warehouse is permitted,
notice shall be posted in the office window and on the front driveway
door stating where and by whom receipts may be redeemed. When closing
an etevaiser a warehouse for a period of less than fifteen days, the
warehouseman must immediately post notices in the office window and on
the front driveway door stating the dates the eiewvatex warehouse will
be closed, and where and by whom sterage receipts may be redeemed.
The above information, 1including the posting of notices must be
immediately mailed to the commission. Approved notices to be posted and

approved notice to commission will be furnished by the commission on
request.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
LLaw Impiemented: NDCC 60-02-03, 60-02-39

69-07-02-01. Procedure for licensing. Before a license s
granted, an application for the 1license (on blanks which will be
furnished), accompanied by the corporate surety company bond as provided
by Taw and the license fee required by North Dakota Century Code section
60-02-07 for each elevator or warehouse to be licensed and a copy of a
the scale ticket ard stexamge, warehouse receipt, and credit-sale
contracts used by the warehouseman, must be filed with the public
service commission. All corporate surety bonds must be countersigned by
an authorized agent who is a resident of North Dakota.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
Law lmplemented: NDCC 60-02-03
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68-07-02-02. Schedule of requirements - Bonding schedule. The
capacity of elevator, annex, and any additional storage used must be
listed as the capacity of your elevator giving the capacity of each unit
individually. The following schedule shall be used for determining the
minimum surety to accompany the warehouseman's application:

CAPACITY OF ELEVATORS, ANNEXES, AND ANY ADDITIONAL STORAGE

Bond &

Schedule

Capacity to 50,000 bushels ... ...t iinrnnn $ 50,000.
From 50,001 bushels through 75,000 bushels ............. 75,000.
From 75,001 bushels through 100,000 bushels ............ 100,000.
From 100,001 bushels through 125,000 bushels............ 125,000.
From 125,001 bushels through 150,000 bushels............ 150,000.
From 150,001 bushels through 175,000 bushels............ $175,000.
From 175,001 bushels through 200,000 bushels............ 206,000.
From 200,001 bushels through 225,000 bushels............ 225,000.
From 225,001 bushels through 250,000 bushels............ 250,000.
From 250,001 bushels through 275,000 bushels............ 275,000.
From 275,001 bushels through 300,000 bushels............ 300,000.
From 300,001 bushels through 325,000 bushels............ $325,000.
From 325,001 bushels through 350,000 bushels............ 350,000.
From 350,001 bushels through 375,000 bushels............ 375,000.
From 375,001 bushels through 400,000 bushels............ 400,000.
From 400,001 bushels through 425,000 bushels............ $425,000.
From 425,001 bushels through 450,000 bushels............ 450,000.
From 450,001 bushels through 475,000 bushels............ 475,000.
From 475,001 bushels through 500,000 bushels............ 500,000.

Elevators with a capacity in excess of five hundred thousand bushels
shall be required to furnish an additional bond of five thousand dollars
for each twenty-five thousand bushels or fraction thereof.

The commission may require a warehouseman to file a bond in
addition to the above minimum amounts when it deems such an increase
necessary to accomplish the purposes of North Dakota Century Code
chapter 60-02.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
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Law Implemented: NDCC 60-02-02, 60-02-07

69-07-03-01. Form of scale tickets. A scale ticket im £ke
fotrewing ferm must be issued by €ke a warehouseman  £fer eaech
tead eof egrain delivered at the wareheuseman s wareheuses
must be consecutively numbered and issued in consecutive orders,

EERTIFICATE OF cSRADPE,; WEIcHT AND DOcEkAGHE
OoF SRAIN WEISHED OSVER THE BEALES OF

e W G oo amh W G o s S W D G RN eI R D D G GR G0 W I G e M S GOS A3 GER S W) @M e N3 WE GNR MM O WS DF GM M5 ON GE G S WD MmO W WD MR OB GI me e e
...........................................................

{Name ef Eempanyy
CTEemo ST a TSmO e a7 Nerth baketa-
S L L R e e ey Numbe# swesss==sa==

Thisg eertificepte s net g sterage tiecket and is nex
regetiabies It should be presented en dey of ssue feor a itawfuz
sterage tieket er eash ekeeks

Ownersl: NaMe =mm=w=xwsxmm--cosoaossToTsTsTsossss T IT IS s o Offx
Priverig NAME =z===—omowm===aooosomosoas==oT DFIVE¥ =zxw-ome==wszooTs
12520

Tegst Weight Pereentum
Kind of S¥ain =wss<wvws====ww<e Per Bushei <=-===z=x<- ©£f Deekage =====
Wagern and GraiRsy POHALS swo--aoososTT TSI T I I Tt s TS T T T s T T
rade wex=sssoTSaTTe s T T T es TS
Wagen POHRES === woassssss T s TS
cress S¥ain PeHRAS =w<=s—<w==sssssT==e=o=s 6¥ess Bushel —caagsswswsesas
Beekage Peurds s=-<=<savresssss=s=2s~rs-=- Deekage Busheg <=e==—se==<=<==
Net S¥ain PeHARES =s=w==s=<soeassas=s=s=osss<s Net Bushei zecaxssseww==sae
Eheek Numbey =<=<-= Bterage Tiecket Number -==<=- Assembiing SBheet =====

and must contain as a minimum the name of the warehouseman, the
warehouse location, the name of the depositor, the type of grain, the
per centum of dockage, the test weight, and the gross, tare, and net
weights.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
Law Implemented: NDCC 60-02-03, 60-02-11

69-07-03-02. Cross-referencing of seale; sterages and eash
ttekets receipts. Ai: seate tieke:t stubs must shew the number
ef eaceh eash kieket or sterage regeipt issued therefeorr Ai:
sterage receipEs and sterage reeeipt sSiEubs must shkhew €he
number of eaeh seaie tieket; gsterage reeeipEy oF reigsue
sterage reeeipt for¥ whieh £the sterage reeeipt s issueds
Whern %£he sterage reeceipt is redeemed; the sterage reeeipk
and sterage reeeipi stub must shew £the pumber of eaeh eash
Eieket ex¥ reissue sSterage regeipt issued A setfiement
therefors Ltubs ef alzl eash £ieckets issued in payment feow
grarn RMUsE sSkhew the nAumber of eaeh seaie Ticket er sterage
reeeipt for whieh the eash tieket was issued-r All accounts and

172



records relating to grain storage and purchase, including all scale
tickets, warehouse receipts, checks, and credit-sale contracts, must be
properiy cross-referenced to allow audit identification from delivery to
purchase or redelivery of all grain.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
Law Implemented: NDCC 60-02-03

69-07-03-03. Storage receipt - Form prescribed. Upen
delivery of grair fer sterager every warchouseman mMusSE issue
te the persen stering the grain a receipt the contents of
whieh shaltil be preseribed by the pubiie serviece cemmissien=

General Authority: MNBEE &6-62-63
lLaw Implemented: NBE€ £6-02-83

Repealed effective May 1, 1984,

69-07-03-04. Eaneeled siterage receipEs and paid eash
tiekeka= Az} eaneeled sterage reeeipis ard paid @ eash
tiekets shaii be arranged numerzepiity and £ited where Ehey
may be readiiy inspected by a represerniative of Ehe pubize
serviee commissien- Records - Filing. The warehouseman shall keep
in a safe place all records of grain purchased and stored and all
receipts and contracts issued and canceled. Such records must be kept
current and open for inspection by commission personnel and must be
retained for a period of three years. All receipts and contracts must
be issued and filed 1in numerical sequence. The warehouseman shall
provide the necessary assistance required for any examination of the
warehouseman's books and records.

History: Amended effective May 1, 1984.
General Authority: NDCC 60-02-03
Law Implemented: NDCC 60-02-03

69-07-03-06. Credit-sale contracts. Unless the warehouseman has
secured independent bond coverage for credit-sale contracts, the
following statement must be printed on the contract in a clear and
prominent manner directly above the place for the seller to sign:

THIS  CONTRACT IS NOT PROTECTED BY NORTH DAKOTA STATUTORY
WAREHOUSEMAN'S BOND COVERAGE IN THE EVENT OF THE BUYER'S
INSOLVENCY.

If the warehouseman has obtained bond coverage in addition to that
required by North Dakota Century Code section 60-02-09 and such coverage
extends to the benefit of credit-sale contracts, the following statement
or a similar statement approved by the commission must be printed on the
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contract in a clear and prominent manner directly above the place for -
the seller to sign:

THIS CONTRACT IS NOT PROTECTED BY NORTH DAKOTA STATUTORY
WAREHOUSEMAN'S BOND COVERAGE IN THE EVENT OF THE BUYER'S
INSOLVENCY.  HOWEVER, THE BUYER HAS SECURED INDEPENDENT BOND
COVERAGE IN THE AMOUNT OF (state amount) FOR THE PROTECTION OF

SELLERS UNDER CREDIT-SALE CONTRACTS IN THE EVENT OF THE BUYER'S
INSOLVENCY.

A warehouseman  securing independent bond coverage for the
protection of sellers under credit-sale contract, shall file-a copy of
such bond with the commission.

History: Effective May 1, 1984.
General Authority: NDCC 60-02-03
Law Implemented: NDCC 60-02
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JUNE 1984

69-09-03-02. Adoption of regulations. The following parts of
Title 49, Code of Federal Regulations, effective March 1, 1984, are
adopted by reference:

1. Part 190 - Department of Transportation Pipeline
Safety Enforcement Procedures.

2. Part 191 - Department of Transportation Regulations
for Transportatijon of Natural Gas by
Pipeline; Reports of Leaks.

3. Part 192 - Transportation of Natural and Other Gas
by Pipeline: Minimum Safety Standards.

4. Part 195 - Minimum Federal Safety Standards for

Liquid Pipelines.

History:” Effective June 1, 1984.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 49-02-01.2

69-09-04-01. Railroad warning signs - Specifications. Al]l
railroad warning signs for use at grade crossings in this state shall be
designed, fabricated, installed, operated, and maintained in a safe,
proper, and careful manner and shall conform to the current manual on
uniform traffic control devices as adopted by the state highway
commissioner,

History: Amended effective June 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 24-09-02
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69-09-04-02. Abandonment of railroad trackage - Applications. In

addition to the requirements of section 69-02-02-04, applications for

authority to abandon railroad trackage must include:

1. The names and addresses of all persons leasing from the

applicant railrcad property adjacent to the trackage.

2. The names and addresses of all persons who have originated or

received freight over the trackage for each of the five years

prior to the date of the application.

3. A proposed notice of opportunity for hearing clearly
describing the location of the trackage.
History: Effective June 1, 1984.
General Authority: NDCC 49-10.1-03
LLaw Implemented: NDCC 49-10.1-03
69-09-04-03. Change 1in agency service - Applications. In

addition to the requirements of section 69-02-02-04, applications for

authority to discontinue or change agency service must include:

1. The names and addresses of all persons who have originated or

received freight from the affected stations for each of the
three years prior to the date of the application.

2. A proposed notice of opportunity for hearing clearly
describing the requested change in agency service and the

reasons for requesting the change.

History: Effective June 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-03

176



JULY 1984

69-04-03-02. Burden of proof. In any proceeding to determine
the reasonableness of a rate under subsection 2 of section 69-04-03~01:

1.

History:

General Authority: NDCC 49-10.1-03

The

shipper challenging the rate shall have the burden of

proving that the rate is not reasonable if:

a.

. The

the

The rate 1is authorized under section 69-04-03-06, and
results in a revenue-variable cost percentage for the
transportation to which the rate applies that is less than
the lesser of the percentages described in paragraph 1 of
subdivision ¢ of subsection 5 of section 69-04-03-06; or

The rate does not meet the description set forth in
subdivision a of this subsection, but the commission does
not begin an investigation proceeding under section
69-04-03-05 to determine if the rate is reasonable.

rail carrier establishing the challenged rate shall have
burden of proving that the rate is reasonable if:

The rate 1is greater than that authorized under section
69~04-03-06, or results 1in a revenue-variable cost
percentage for the transportation to which the rate
applies that is equal to or greater than the lesser of the
percentages described 1in paragraph 1 of subdivision c of
subsection 5 of section 69-04-03-06; and

The commission begins an investigation proceeding under
section 69-04-03-05 to determine if such rate is
reasonable.

Effective September 1, 1982; amended effective July 1, 1984.

Law Implemented: NDCC 49-10.1-01
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69-04-02-03. Minimum rates.

1.

A ¥ate for Eransperiatieon by a raii ecarrier Ehak
equats or exeeceds the wvarieble ecost of previding
the Ergrapertation is eceneiusiveiry presumed o
eontribute e fthe geing concern wvatue of sueh ¥raid
earriex- The objective of the provisions of this section is

to accord rail carriers maximum flexibility to lower rates in

order to meet competition or otherwise attract traffic. A

rate that does not contribute to the going concern value of
the proponent carrier is presumed not to be reasonable while a
rate that does contribute to the going concern value is

conclusively presumed reasonable.

a. The presumptive cost floor dis the sum of the line-haul
cost of lading, applicable switching costs, and station
clerical costs. A rate that does not equal or exceed the
presumptive cost floor is presumed unreasonable.

b. The sum of the presumptive cost floor and any other costs
that are proven by a protestant to vary directly with the
particular movement to which a challenged rate is
applicable is the directly variable cost of providing the
service.

c. A rate that equals or exceeds the directly variable cost
of providing the service is conclusively presumed to
contribute to the going concern value and is thus
reasonable.

d. A party wishing to challenge the minimum reasonableness of
a rate must prove either that it is not at least equal to
the presumptive cost floor or that it is equal to the
presumptive cost floor but that there are other specific
expenses that vary directly with the level of the
particular movement. In either case, available cost data
from Rail Form A or other acceptable costing systems may
be used to show that the challenged rate is wunlikely to
cover either presumptive cost floor or directly variable
cost. This showing can be rebutted through the use of
actual movement cost data.

Upon the filing of a complaint alleging that a rate is below a.
reasonable minimum, the commission will take final action on
the complaint by the ninetieth day after the date the
complaint is filed.

If the commission determines, based on the record after
opportunity for a hearing, that a rate is below a reasonable
minimum, the commission will order the rate to be raised but
only to the minimum level required by section 69-04-03-01.
The complainant shall have the burden of proving that the rate
is below a reasonable minimum.
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4.

Fer purpeses eof this seetieny variabie cosEs wiii
be determined ' "Undeyw formuias er preeedures
preseribed or eertified by the interstate commeree
eomm:3sions '

5= In the determination of variable costs for purposes of minimum

History:

rate requlation, the commission will, on application of the
rail carrier preposing the rate, determine only the costs of
the carrier and only those costs of the specific service in
question wunless the specific information is not available.
The ecommissien wiii mnet ireiude im Ehe variabile
eests an expense that dees net vary direektly wikh
the Zeve: ef Eranspertatien provided under =£he
Proepesed rate=

Effective September 1, 1982; amended effective July 1, 1984,

General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-01

69-04-03-05. Investigation and suspension.

1.

When a new individual or joint rate or individual or joint
classification, rule, or practice related to a rate 1is filed
with the commission by a vrail carrier, the commission may
begin a proceeding to determine if the proposed rate,
classification, rule, or practice would violate subtitle IV of
title 49 of the United States Code for transportation
performed in interstate commerce. The commission will give
reasonable notice to interested parties before beginning a
proceeding under this subsection but may act without allowing
an interested party to file an answer or other formal pleading
in response to its decision to begin the proceeding.

If the commission does not complete a proceeding under this
section and make its final decision by the end of the fifth
month after the rate, classification, rule, or practice was to
become effective, the rate, classification, rule, or practice
is effective at the end of that time period, or if already in
effect at the end of that time period, remains in effect
unless the commission determines a final decision cannot be

made within five months, in which dinstance it may take an

additional three months to complete the proceeding and make
its final decision; except that if a rail carrier files a

change in a rate, or a change in a classification, rule, or
practice that has the effect of changing a rate, that adjusts
the rate to the rate charged on similar traffic in interstate
or foreign commerce, and the commission does not act finally
on the change by the one hundred twentieth day after it was
filed, the interstate commerce commission will have exclusive
jurisdiction to prescribe a rate for the transportation
affected by the change.
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If an interested party has filed a complaint under subsection
1, the commission may set aside a rate, classification, rule,
or practice that has become effective under this section if
the commission finds it would be in violation of chapter 107
of title 49 of the United States Code for transportation
performed in interstate commerce.

a. The commission will not suspend a proposed rate,
classification, rule, or practice during the course of a
commission proceeding under this section unless it appears
from the specific facts shown by the verified statement of
a person that: :

(1) It dis substantially Tikely that the protestant will
prevail on the merits;

(2) Without suspension, the proposed rate change will
cause substantial injury to the protestant or the
party represented by the protestant; and

(3) Because of the peculiar economic circumstances of the
protestant, the provisions of subsection 5 do not
protect the protestant.

b. The burden shall be on the protestant to prove the matters
described in subdivision a.

If the commission does not suspend a proposed rate increase
under subsection 4, the rail carrier shall account for all
amounts received under the dincrease until the commission
completes its proceedings under subsection 2. The accounting
shall specify by whom and for whom the amounts are paid. When
the commission takes final action, the carrier shall refund to
the person for whom the amounts were paid that part of the
increased rate found to be unreasonable, plus interest at a
rate equal to the average yield (on the date the statement is
filed) of marketable securities of the United States
government having a duration of ninety days.

If a rate is suspended under subsection 4 and any portion of
such rate is later found to be reasonable under this chapter
the carrier shall collect from each person using the’
transportation to which the rate applies the difference
between the original rate and the portion of the suspended
rate found to be reasonable for any services performed during
the period of suspension, plus interest at a rate equal to the
average yield (on the date the statement is filed) of
marketable securities of the United States government having a
duration of ninety days.

If any portion of a proposed rate decrease is suspended under

subsection 4 and later found to be reasonable under this
chapter the rail carrier may refund any part of the portion of
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the decrease found to comply with this chapter if the carrier
makes the refund availdble to each shipper who participated in
the rate, in accordance with the relative amount of such
shipper's traffic transported at such rate.

a. Notwithstanding the provisions of sections 69-04-03-11 and
69-04-03-14, a rail carrier may waive the collection of
‘amounts due under subsection 6 of this section if the
amounts are not significant.

b. If a rail carrier wishes to waive collection of amounts
due under subsection 6, which are more than two thousand
dollars, a petition for appropriate authority should be
filed by the carrier by submitting a Petition to Waive
Insignificant Amounts. These petitions should contain the
following information:

(1) The name and address of the customer for whom the
carrier wishes to waive collection.

(2) The name and addresses of the carriers involved in
the intended waiver and a statement certifying that
all carriers concur in the action.

(3) The amount intended to be waived.

(4) The number of the investigation and suspension case
involved, the beginning and ending dates of the
suspension period, and any other pertinent tariff
information.

(5) The points of origin and destination of the shipments
and the routes of movement, if relevant.

c. If a rail carrier wishes to waive collection of amounts
due under subsection 6 which are two thousand dollars or
less, no petition need be filed prior to waiver, provided
that this exemption may be invoked by a carrier only once
for any person who uses the suspended rate during the
suspension period. A Letter of Disposition informing the
commission of the action taken, the date of the action,
and the amount waived shall be submitted to the commission
within thirty days of the waiver.

d. Any interested person may protest the granting of a
Petition to Waive Insignificant Amounts by filing a letter
of objection within thirty days of commission receipt of
the petition. Letters of objection shall clearly state
the reasons for the objection, and shall certify that a
copy of the letter of objection has been served on all
parties named 1in the petition. A period of fifteen days
will be allowed for reply.
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History:

General Authority: NDCC 49-10.1-03

Effective September 1, 1982; amended effective July 1, 1984.

l.aw Implemented: NDCC 49-10.1-01

69-04-03-06. Rate flexibility zone.

1.

In this section:

a.

"Adjusted base rate'" means the base rate for the
transportation of a particular commodity multiplied by the
latest rail cost adjustment factor published by the
interstate commerce commission pursuant to 49 U.S.C.
10707a(a)(2).

"Base rate" means, with respect to the transportation of a
particular commodity:

(1) For the twenty-four-month period beginning on
October 1, 1980, the rate in effect on October 1,
1980;

(2) For the twenty-four-month period beginning on
October 1, 1982, the rate in effect - on October 1,
1982; and

(3) For the five-year period beginning on October 1,
1984, and for each subsequent five-year period, the
rate in effect on the first day of the applicable
five-year period.

If no rate exists for the transportation of a particular
commodity on October 1, 1980, the base rate for the
transportation of such commodity shall be the rate
established by the rail carrier (divided by the latest
rail cost adjustment factor published by the interstate
commerce commission), unless such rate 1is found to be
unreasonabie by the commission, in which case the base
rate shall be the rate authorized by the commission
(divided by the latest rail cost adjustment factor
published by the interstate commerce commission).

Except as provided in subdivision b, a rail carrier may
increase any vrate for transportation over which the
carrier has market dominance under section 69-04-03-07, so
long as the increased rate 1is not greater than the
adjusted base rate for the transportation involved, plus
any rate increases implemented under subsection 3 or 4 of
this section.

A rate increase authorized under this subsection will not

be found to exceed a reasonable maximum for the
transportation involved. :
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C.

A rail carrier may not increase a rate under this
subsection to the éXtent that the cost Jjncreases to the
carrier due to inflation are recovered through general
rate increases pursuant to 49 U.S.C. 10706, or
inflation-based rate d{ncreases wunder 49 U.S.C. 10712
applicable to that rate.

Buring the twelve-month period beginning October 1, 1980,
and during each of the three succeeding twelve-month
periods, a rail carrier may, in addition to rate increases
authorized under subsection 2, 1increase any rate over
which the rail carrier has market dominance under section
©9-64-83-03 69-04-03-07, by an annual amount of not
more than six percent of the adjusted base rate, except
that in no event shall the total 1increase under the
subsection result in a rate which is more than one hundred
eighteen percent of the adjusted base rate.

(1) If any portion of a rate increase under this
subsection is not implemented in the year in which it
is authorized, such portion may, except as provided
in paragraph 2, be implemented only in the next
succeeding year.

(2) If any portion of the total rate increase authorized
under this subsection is not implemented by
September 30, 1984, such portion may be implemented
in the next two succeeding years, except that in no
event may a rail carrier increase a rate under this
subsection or under subsection 4 in either of such
two succeeding years by an annual amount of more than
ten percent of the adjusted base rate.

Except as provided in  subdivision c, during the
twelve-month period beginning on October 1, 1984, and
during each succeeding twelve-month period, a rail carrier
may, in addition to rate increases under subsection 2,
increase any rate for transportation over which the rail
carrier has market dominance under section 69-04-03-07 by
an annual amount of not more than four percent of the
adjusted base rate.

No portion of any rate increase under this subsection
which is not implemented in the year 1in which it is
authorized may be implemented in any other year.

(1) The provision of this subsection shall not apply to a
rail carrier proposing to increase a single line rate
if the carrier earns adequate revenues, as determined
by the interstate commerce commission under 49 U.S.C.
10704(a)(2).
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(2) The commission will, after a hearing on the record,
prescribe rules or take whatever other action is
necessary with respect to joint rates to ensure that
rail carriers which earn adequate revenues, as
determined by the interstate commerce: commission
under 49 U.S.C. 10704(a)(2), do not receive the rate
increases authorized by this subsection unless the
commission determines that it is unable to prescribe
such rules without precluding rail carriers not
earning adequate revenues from receiving the rate
increases authorized under this subsection.

Notwithstanding the provisions of section 69-04-03-05, in
the case of any rate increase that 1is authorized under
subsection 3 or 4 of this section, the commission will not
suspend the rate increase pending final commission action,
and except as provided in subdivision b, the commission
will not begin an investigation proceeding under section
69-04-03-05 with respect to the reasonableness of the rate
increase, but an interested party may file a complaint
alleging that such rate increase would violate the
provisions of subtitle IV of title 49 of the United States
Code for transportation performed in interstate commerce.

In considering any complaint challenging a rate increase
that is authorized under subsection 3 and that results in
a revenue-variable cost percentage that is less than the
lesser of the percentages described in paragraph 1 of
subdivision c¢ of this subsection, the commission will, in
determining the reasonabieness of the rate increase, give
due consideration to whether the carrier proposing the
rate 1increase has attained adequate revenues, as
determined by the interstate commerce commission under
49 U.S.C. 10704(a)(2), giving regard to preventing a
carrier with adequate revenues from realizing excessive
profits on the traffic involved and also the policy of
bringing to an adequate level the revenues of carriers not
having an adequate revenue level.

(1) If a rate increase authorized under this section in
any year vresults in a revenue-variable cost
percentage for the transportation to which the rate
applies that is equal to or greater than twenty
percentage points above the revenue-variable cost
percentage applicable in that year under subsection 4
of section 69-04-03-07, or a revenue-variable cost
percentage of one hundred ninety percent, whichever
is less, the commission may, on its own initiative,
or on complaint of an interested party, begin an
investigation proceeding to determine if the proposed
rate increase would violate subtitle IV of title 49
of the United States Code for transportation
performed in interstate commerce.
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(2)

(3)

In determining whether to investigate or not to
investigate ‘&fly proposed rate increase that results
in a revenue-variable cost percentage for the
transportation to which the rate applies that is
equal to or greater than the lesser of the
percentages described in paragraph 1 (without regard
to whether such rate increase is authorized under
this section), the commission will set forth its
reasons therefor, giving due consideration to the
following factors:

(a) The amount of traffic which is transported at
revenues which do not contribute to going
concern value and efforts made to minimize such
traffic;

(b) The amount of traffic which contributes only
marginally to fixed costs and the extent to
which, if any, rates on such traffic can be
changed to maximize the revenues from such
traffic; and

(c) The impact of the proposed rate or rate increase
on the attainment of the national energy goals
and the rail transportation policy under
49 U.S.C. 1010la, taking into account the
railroads' role as a primary source of energy
transportation and the need for a sound rail
transportation system 1in accordance with the
revenue adequacy goals of 49 U.S.C. 10704.

This paragraph shall not be construed to change
existing Taw with regard to the nonreviewability of
such determination.

In determining whether a rate is reasonable, the
commission will consider, among other factors,
evidence of the following:

(a) The amount of traffic which is transported at
revenues which 'do not contribute to going
concern value and efforts made to minimize such
traffic;

(b) The amount of traffic which contributes only
marginally to fixed costs and the extent +to
which, if any, rates on such traffic can be
changed to maximize the revenues from such
traffic; and

(c) The carrier's mix of rail traffic to determine

whether one commodity is paying an unreasonable
share of the carrier's overall revenues.
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7.

History:

General Authority: NDCC 49-10.1-03

In any proceeding under this section, evidence of the
underiying rail carrier rate is admissible.

A finding by the commission that a rate increase exceeds the
increase authorized under this section does not establish a
presumption that the rail carrier proposing such rate increase
has or does not have market dominance over the transportation
to which the rate applies, or that the proposed rate exceeds
or does not exceed a reasonable maximum.

The authority of the commission to determine and prescribe
reasonable rules, classifications, and practices will not be
used, directly or indirectly, to 1imit the rates which rail
carriers would otherwise be authorized to establish under
subtitle IV of title 49 of the United States Code for
transportation performed in interstate commerce.

Effective September 1, 1982; amended effective July 1, 1984.

Law Implemented: NDCC 49-10.1-01

69-04-03-07. Market dominance.

1.

In this section, '"market dominance" means an absence of
effective competition from other carriers or modes of
transportation for the transportation to which a rate applies.

When a rate for transportation by a rail carrier is challenged
as being unreasonably high, the commission will determine,
within ninety days after the start of a proceeding under
section 69-04-03-05 to 1investigate the lawfulness of that
rate, whether the <carrier proposing the rate has market
dominance over the transportation to which the rate applies.
The commission may make that determination on dits own

“initiative or on complaint. A finding by the commission that

the carrier does not have market dominance is determinative in
a proceeding under this chapter related to that rate or
transportation unless changed or set aside by the commission
or set aside by a court of competent jurisdiction.

When the commission finds in any proceeding that a rail’
carrier proposing or defending a rate for transportation has
market dominance over the transportation to which the rate
applies, it may then determine that rate to be unreasonable if
it exceeds a reasonable maximum for that transportation.
However, a finding of market dominance does not establish a
presumption that the proposed rate exceeds a reasonable
maximum. This subsection does not 1limit the power of the
commission to suspend a rate under subsection 4 of section
69-04-03-05. However, if the commission has found that a
carrier does not have market dominance over the transportation
to which the rate applies, the commission will suspend an
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increase in that rate as being 1in excess of a reasonable
maximum for that transportation only if it specifically
changes or sets aside 1its prior determination of market
dominance.

a. In this subsection:

(1) "“Cost recovery percentage" means the cost recovery
percentage as annually determined by the dinterstate
commerce commission pursuant to 49 U.S.C. 10709.

(2) "Fixed and variable cost" means all cost incurred by
rail carriers in the transportation of freight, but
Timiting the return on equity capital to a rate equal
to the embedded cost of debt.

b. In making a determination under this section, the
commission will find that the rail carrier establishing
the challenged rate does not have market dominance over
the transportation to which the rate applies if such rail
carrier proves that the rate charged results in a
revenue-variable cost percentage for such transportation
that is less than:

(1) One hundred sixty-five percent during the period
beginning October 1, 1981, and ending September 30,
1982;

(2) One. hundred seventy percent during the period
beginning October 1, 1982, and ending September 30,
1983;

(3) One hundred seventy-five percent or the cost recovery
percentage, whichever 1is Tess, during the period
beginning October 1, 1983, and ending September 30,

1984; and

(4) The cost recovery  percentage, during each
twelve-month period beginning on or after October 1,
1984.

For purposes of paragraphs 3 and 4, the cost recovery
percentage shall in no event be less than a
revenue-variable cost percentage of one hundred seventy
percent or more than a revenue-variable cost percentage of
one hundred eighty percent.

c. For purposes of determining the revenue-variable cost
percentage for a particular transportation, variable costs
shall be determined by using the carrier's costs,
calculated using a cost finding methodology adopted by the
interstate commerce commission and indexed quarterly to
account for current wage and price levels in the region in
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which the carrier operates, and with adjustments
speexfied accepted by the commission. A rail carrier
may meet 1its burden of proof under this subsection by
establishing its variable costs wusing a cost finding
methodology adopted by the interstate commerce commission
and indexed quarterly to account for current wage and
price levels in the region in which the carrier operates,
but a shipper may rebut that showing by evidence of sueh
typey anrd in accordanee with suekh burden ef
preefsy as the ecemmissien shai: pregeribe cost
adjustments to reflect individual movement costs.

d. A finding by the commission that a rate charged by a rail
carrier results in a revenue-variable cost percentage for
the transportation to which the rate applies that is equal
to or greater than the applicable percentage under
subdivision b does not establish a presumption that the
rail carrier has or does not have market dominance over
such transportation, or that the proposed rate exceeds or
does not exceed a reasonable maximum.

5. For purposes of determining if a rail carrier has market
dominance under this section, the commission will consider
evidence pertaining to the presence or absence of effective
competition for the traffic to which a challenged rate applies
in accordance with such evidentiary guidelines or standards
adopted by the interstate commerce commission. The protestant
bears the burden of demonstrating that there exists no
effective intramodal or dintermodal competition for the
transportation to which the rate applies. Respondent railroad
may rebut the protestant's showing with evidence that
effective intramodal or intermodal competition exists. If
intramodal and intermodal competition is shown not to exist,
the respondent railroad has the burden of proving that either
product or geographic competition . for the involved
transportation does exist. The protestant then has the burden
of proving that such competition is not effective.

History: Effective September 1, 1982; amended effective July 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-01

69-04-03-09. Contract rates.

l. one er mere raii earriers may eniter inte a eentraek
with erne er mere purehasers ef raxi serviees Ee
previde speeified serviees under specified rakes
aned eenditiens- Bueh a A rail carrier may not enter into

a contract with purchasers of rail service except as provided
in this section. A contract subject to this section 1is a
written agreement, including any amendment, entered into by
one or more raijl carriers with one or more purchasers of rail
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services, to provide specified services under specified rates,

charges, and conditiofis:--A contract filed under this section

must specify that it is made pursuant to this section and must

be signed by duly authorized parties. An amendment includes

written contract modifications signed by the parties. - An

amendment is treated as a new contract. An amendment s

lawful only if it is filed and approved in the same manner as

a

contract. To the extent terms affecting the lawfulness of

the underlying contract are changed, remedies are revived and

review 1s again available.

Each contract entered into under this section shall be filed
with the commission, together with a summary of the contract
containing the nonconfidential &nfermatien preseribed by

the Znterstate commeree commissien pursuant £€e 49
Yo B=Ex 20423 £fexr econtraet rates subieet o £he
Furigdiction of the interstate commeree commissiens
The raii earviers shaii publiish the essertial Terms
ef the eenktraet in the fermat preseribed by £he
interstate ecommeree commEssien pursuant €e 49
HB=-B-€E=- 16713 fer contraet rax:t rates subjeet te the
jurisdietion of £he iInterstate commeree commisszon
te assure the esgentiar kterms of £he eentraet are
avatiablie o the general publie in Earzff Lforma:

elements of the contract in the format specified in section

69-04-03-22.1. A contract and contract summary (and

amendments and supplements) may be rejected for noncompliance

with applicable statutes and rules.

A contract filed under this section will be approved by the
commission, as provided in subsection 5, unless the commission
determines in a proceeding under subsection 4 that the
contract is in violation of this section.

a. No Tlater than thirty days after the date of filing of a
contract under this section, the commission may, on its
own initiative or on complaint, begin a proceeding to
review the contract only on the grounds described in this
subsection.

b. (1) In the case of a contract other than a contract for
the transportation of agricultural commodities
(including forest products and paper), a complaint
may be filed:

(a) By a shipper only on the grounds that the
shipper individually will be harmed because the
proposed contract unduly impairs the ability of
the contracting carrier or carriers to meet
their common carrier obligations to the
complainant under section 69-04-03-10; or
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(2)

(3)

(1)

(2)

(b) By a port only on the grounds that the port
individually will be harmed because the proposed
contract will result in unreasonable
discrimination against the port.

In the case of a contract for the transportation of
agricultural commodities (including forest products
and paper), in addition to the grounds for a
complaint described in paragraph 1, a complaint may
be filed by a shipper on the grounds that the shipper
individually will be harmed because:

(a) The rail carrier has unreasonably discriminated
by refusing to enter into a contract with the
shipper for rates and services for the
transportation of the same type of commodity
under similar conditions to the contract at
issue, and that shipper was ready, willing, and
able to enter into such a contract at a time
essentially contemporaneous with the period
during which the contract at issue was offered;
or

(b) The ©proposed contract would constitute a
destructive competitive practice under
subtitle IV of title 49 of the United States
Code for transportation performed in interstate
commerce.

In making a determination under subparagraph b, the
commission shall consider the difference between
contract rates and published single car rates.

For  purposes of this subdivision, the term
"unreasonable discrimination" has the same meaning as
such term has under section 69-04-03-11.

Within thirty days after the date a proceeding is
commenced under subdivision a the commission shall
determine if the contract that is the subject of such
proceeding is in violation of this section.

£ +£he commissien determines> en the basis

of a eompiaint fiited wunder subparagraph a ef
paragraph 2 ef subdivisien by that €he
greunds feor a eompiainE deseribed in sueh
subparagraph have been estabiished wiEh
respeet ¥6 A garrierry the ecommissien wiils
subjeet o the provisiens ef this seetionsy

erder he earrvrier Ee previde wraktes
serviee substantiatiy sSimiiar £e

eonErpet At ssuHe with sueh differentials n
terms and eonditiens as are justified by the
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5.

evideneer If the commission finds that the

contract s “in violation of this section, it will

disapprove the contract; or in the case of

agricultural contracts where the commission finds

unreasonable discrimination by a carrier in

accordance with subparagraph a of paragraph 2 of

subdivision b, allow the carriers the option to

provide rates and services substantially similar to

the contract at issue, with such differences in terms

and conditions as are justified by the evidence, or

to cancel the contract.

Appreveazl

ef a econtraet £iied uyrder Ehis seetien

ghalt: be effeetive en fthe date the ecommissien
expressity eppreves sueh conEraet,; bBut in ne evenk

before
ern €he
of Ehe
£ £he
by €he

the end eof £he £hirty-day peried beginning
date suek eontrackt s fiied er after Ehe end
sixEy-day peried beginning en sueh datesr eox
commissien has nex disappreved sueRh eenftrack
end of the siHiEy-day period beginmning on khe

date suelh eentraet is fitedsy at the end eof sueh
sin€y-day pewried: If the commission does not institute a
proceeding to review the contract, it is approved on the

thirtieth

day after the filing of the contract and is

considered

"expressly approved" by the commission. If the

commission institutes a proceeding to review a contract, the
contract is approved:

a. On the date the commission approves the contract if the
date of approval is thirty or more days after the filing
date of the contract; '

b. On the thirtieth day after the filing date of the contract
if the commission denies the complaint against the
contract prior to the thirtieth day after the filing date
of the contract; or

c. On the sixtjeth day after the filing date of a contract,
if the commission fails to disapprove the contract.

The commission may 1imit the right of a rail carrier to enter
into future contracts under this section following a
determination that additional contracts would impair the
ability of the rail carrier to fulfill 1its common carrier
obligations under section 69-04-03-10.

The commission will not require a rail carrier to violate the
terms of a contract that has been approved under this section,
except under the circumstances set forth in 49 U.S.C. 11128.

A party to a contract entered into under this section shall
have no duty in connection with services provided under such
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10.

11.

contract other than those duties specified by the terms of the
contract.

a. A contract that is approved by the commission under this
section, and transportation under such contract, shall not
be subject to the provisions of this chapter, and may not
be subsequently challenged before the commission or in any
court on the grounds that such contract violates a
provision of this chapter.

b. The exclusive remedy for any alleged breach of a contract
entered into under this section shall be an action in an
appropriate state court or United States district court,
unless the parties otherwise agree.

The provisions of this section shall not affect the status of
any lawful contract between a rail carrier and one or more
purchasers of rail service that was in effect on October 1,
1980. Any such contract shall hereafter have the same force
and effect as if it had been entered into in accordance with
the provisions of this section. Nothing in this section shall
affect the rights of the parties to challenge the existence of
such a contract.

a. Any rail carrier may, in accordance with the terms of this
section, enter into contracts for the transportation of
agricultural commodities ¢, including forest products and

‘paper}, but not including woodpulp, woodchips, pulpwood,

or paper, involving the utilization of carrier owned or
leased equipment not in excess of forty percent of the
capacity of such carrier's owned or leased equipment by
major car type (plain boxcars, covered hopper cars,
gondolas and open top hoppers, coal cars, bulkhead
flatcars, pulpwood rackcars, and flatbed equipment,
including TOFC/COFC), except that in the case of a
proposed contract between a class I carrier (as defined by
the interstate commerce commission) and a shipper
originating an average of one thousand cars or more per
year during the prior three-year period by major car type
on a particular carrier, not more than forty percent of
carrier owned or leased equipment utilized on the average
during the prior three-year period may be used for such’
contract without prior authorization by the commission.

b. The commission may, on request of a rail carrier or other

party or on its own initiative, grant such relief from the
limitations of subdivision a of this subsection as the
commission considers appropriate, if it appears that
additional equipment may be made available without
impairing the rail carrier's ability to meet 1its common
carrier obligations under section 69-04-03-10.
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12.

13.

Service under a contract approved under this section will be
deemed to be a separaté and distinct class of service, and the
equipment used in the fulfilliment of such a contract shall not
be subject to car service decisions.

Transportation or service performed under a contract or

History:
General Authority: NDCC 49-~10.1-03

amendment  may begin, without specific commission

authorization, on or after the date the contract and contract
summary or contract amendment and supplement are filed and
before commission approval as defined in subsection 5, subject
to the following conditions:

a. The contract or contract amendment must specifically state
that the transportation or service may begin on the date
of filing and that performance 1is subject to the
conditions of subsection 13 of section 69-04-03-09 of the
North Dakota Administrative Code. The contract summary or
supplement must separately reflect the date of
commencement of  service under this provision under
"duration of contract”, as required by paragraph 4 of
subdivision a of subsection 4 of section 69-04-03-22.1.

b. If the rail equipment standards of subsection 11 are
exceeded, prior reljef must be obtained from the
commission -and must be specifically identified in the
contract summary.

c. If the commission disapproves or rejects the contract or
amendment, the appropriate noncontract tariffs or the
contract provisions otherwise in effect under previously
approved contracts and amendments will be applicable.

d. Before commission approval, the contract or amendment and
transportation are subject to commission jurisdiction.

e. Transportation or service may not begin under a contract
or an amendment to a contract before the filing date of
either the contract or the amendment, respectively.

Effective September 1, 1982; amended effective July 1, 1984.

Law Implemented: NDCC 49-10.1-01

69-04-03-11. Discrimination.

1.

A rail carrier may not charge or receive from a person a
different compensation (by using a special rate, rebate,
drawback, or another means) for a service rendered, or to be
rendered, in transportation the carrier may perform under
North Dakota Century Code section 49-10.1-01, than it charges
or receives from another person for performing a 1like and
contemporaneous service 1in the transportation of a like kind
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History:
General Authority: NDCC 49-10.1-03

of traffic under substantially similar circumstances. A
common carrier that charges or receives such a different
compensation for that service unreasonably discriminates.

A rail carrier may not subject a person, place, or type of
traffic to unreasonable discrimination. However, subject to
subsection 3, this subsection does not apply to discrimination
against the traffic of another carrier providing
transportation by any mode.

A rail carrier may not subject a freight forwarder (as defined

in 49 U.S.C. 2e30268F 10102(9)) to unreasonable
discrimination whether or not the freight forwarder is
controlled by that carrier.

Differences between rates, classifications, rules, and

practices of rail carriers do not constitute a violation of

this section 1if such differences result from different
services provided by raijl carriers.

This section shall not apply to:

a. Contracts approved under section 69-04-03-09, other than
as provided in  subparagraph b of paragraph 1 of
subdivision b of  subsection 4 and paragraph 2 of
subdivision b of subsection 4 of such section.

b. Surcharges or cancellations under section 69-04-03-20.

c. Separate rates for distinct rail services under section
69~04-03-12.

d. Rail rates applicable to different routes.
e. Expenses authorized under section 69-04-03-13.

Effective September 1, 1982; amended effective July 1, 1984.

Law Implemented: NDCC 49-10.1-01

69-04-03-15. Exemption of rail transportation.

1.

The commission will exempt a person, class of persons, or a
transaction or service when the commission finds that the
application of a provision of this chapter:

a. Is not necessary to carry out the transportation policy
set forth in 49 U.S.C. 1010la; and

b. Either the transportation or service is of limited scope,

or the application of a provision of this chapter is not
needed to protect shippers from the abuse of market power.

194



2= The commission may, where appropriate, begin a proceeding
under this seetien subsection on its own initiative or on
application by an interested party.

3= The commission may specify the period of time during which an
exemption granted under  this gsaeetion subsection is
effective.

4= The commission may revoke an exemption, to the extent it
specifies, when it finds that application of a provision of
this chapter to the person, class, or transportation is
necessary to carry out the transportation pelicy set forth 1in
49 U.S.C. 10101a.

2.. A person, class of persons, or a transportation or service is
exempt from a provision of this chapter if the interstate
commerce commission has exempted the same person, class of
persons, or transportation or service in interstate commerce
from the application of a corresponding provision of
subtitle IV of title 49 of the United States Code. An
exemption under this subsection 1is revoked, to the extent
specified, iT the interstate commerce commission finds that
application of a provision of this chapter to the person,
class, or transportation dis necessary to carry out the
transportation policy set forth in 49 U.S.C. 10101la.

B~ 3. No exemption order issued pursuant to this section will
operate to relieve any rail carrier from an obligation to
provide contractual terms for liability and claims. Nothing
in this subsecticn shall prevent rajl carriers from offering
alternative terms nor give the commission the authority to
require any specific level of rates or services based upon the
carrier's obligation to provide contractual terms for
1iability and claims.

History: Effective September 1, 1982; amended effective July 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-01

69-04-03-17. Rates for recyclable materials.
1. In this section:

a. "Recyclable material" means material collected or
recovered from waste for a commercial or industrial use
whether the collection or recovery follows end usage as a
product.

b. "Virgin material" means raw material, including previously

unused metal or metal ore, woodpulp or pulpwood, textile
fiber or material, or other resource that, through the
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2.

3=

4=

History:

General Authority: NDCC 49-10.1-03

application of technology, is or will become a source of
raw material for commercial or industrial use.

Whern apprepriater; the commissieon wWiitks

g+ Investigafe the rate sErueture feowx the
Eranspertatien ef reeyetable e¥ reeyeled
materiats and compefing virgin material by waii
earriers and the marnper¥ ¥ whieh that rake
sExrveture has been affeeted by sueecessive
generat rate iRereases appreved by £he
ceeommissien er¥ the interstate commeree eemmissien
for these earriers-

k- Determine whether those rate inereases affeesk
any part eof the wate sEruefure n vietatien eof
seetion £9-64-03-18 er¥ £9-04-03-11 and erder Ehe
rate found i¥e be in vielatien ef either of these
seetions remeved frem the rate sErdvefure-=

A determingstion urder subdivisien b of subsectien 2
may be made eniy afitexr a publiie hearing- Buring
the hearingsy the rail earriers have the burden ef
preving that rate inereases that affeet the rake
stryeture applticable £te the Eranspertanktien eof these
cempet:ng materzais eompty wiEh seetions
65-64~03~38 ard £9-64-03~13-

Notwithstanding any other provision of this chapter, all rail
carriers shall take all actions necessary to reduce and
thereafter maintain rates for the transportation of recyclable
or recycled materials, other than recyclable or recycled iron
or steel, at revenue-to~variable cost ratio levels that are
equal to or Tess than the average revenue-to-variable cost
ratio that rail carriers would be required to realize, under
honest, economical, and efficient management, in order to
cover total operating expenses, including depreciation and
obsolescence, plus a reasonable and economic profit or return
(or both) on capital employed in the business sufficient to
attract and retain capital in amounts adequate to provide a
sound transportation system in the United States. As long as
any such rate equals or exceeds such average
revenue-to-variable cost ratio as established by the
interstate commerce commission, such rate shall not be
required to bear any further rate increase.

Effective September 1, 1982; amended effective July 1, 1984.

Law Implemented: NDCC 49-10.1-01

69-04-03-22. General tariff requirements.
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1.

A

rail carrier shall publish and file with the commission

tariffs containing the rates, and classifications, rules, and
practices related to those rates, established under this
chapter. Such tariffs shall be kept open for public
inspection.

a.

Tariffs must identify plainly:

(1) The places between which property will be
transported;

(2) Terminal, storage, and dicing charges (stated
separately);

(3) Privileges given and facilities allowed; and

(4) Any rules that change, affect, or determine any part
of the published rate.

A Joint tariff filed by a carrier shall identify the
carriers that are parties to it. The «carriers that are
parties to a joint tariff, other than the carrier filing
it, must file a concurrence or acceptance of the tariff
with the commission but are not required to file a copy of
the tariff.

When a rail carrier proposes to change a rate, the carrier
shall publish, file, and keep open for public inspection a
notice of the ©proposed change as required under
subsections 1 and 2.

A notice filed under this subsection shall plainly
identify the proposed change or new or reduced rate and
indicate 1its proposed effective date. A prepesed rakte

ehange resulting in an inereased rate e¥ a new
rate shali net beeceme effective for Ewenty days
after the netiee is pubklished anrd a prepesed
rate ehange resuiiinrg n a8 reduced rate shaii
ret beceme effeetive for Een days after kthe
netiee g pubiishedsy; exHeept that a eentraes
autherired under seetion ©9-64-03-69 shatd
kbecoeme effeetive £3-1 accordanee wiEh the
previsiens ef sueh seetien- [Except with regard to

contract rates filed under section 69-04-03-09, the notice
period for tariff publications shall be:

(1) Twenty days for rates or provisions published by rail
carriers in connection with new services or changes
resulting 1in increased rates or decreased value of
service; and

(2) Ten days for changes published by rail carriers

resulting in decreased rates or increased value of
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History:

General Authority: NDCC 49-10.1-03

service, or changes resulting in neither increases
nor reductions.

a. The commission may reduce the notice pexied periods of
this subseetien section if cause exists. The commission
‘may change the other requirements of this section if cause
exists in particular instances or as they apply to special
circumstances.

b. A1l rates of rail carriers and rail ratemaking
associations shall be incorporated in their individual
tariffs by the end of the second year after initial
publication of the rate, or by the end of the second year
after a change in a rate becomes effective, whichever is
later. The commission may extend these periods if cause
exists. A rate not incorporated in an individual tariff
as required by the commission is void.

The commission may reject a tariff submitted to it by a common
carrier under this section if that tariff violates this
section.

Effective September 1, 1982; amended effective July 1, 1984.

Law Implemented: NDCC 49-10.1-01

69-04-03-22.1. Contract tariff requirements.

1.

A railroad or railroads entering into a contract for railroad

transportation services with one or more purchasers ' of rail

service shall file with the commission the original and one
copy of the contract and two copies of the contract summary in
the following manner:

a. Contracts and contract summaries may not be filed in the

same packages with standard tariff filings.

b. The confidential contract may not be attached to the

contract summary.

c. The envelope or wrapper containing the contract and

summary must be marked "Confidential, Rail Contract”.

d. A contract and summary must be accompanied by a
transmittal letter identifying the submitted documents and
the name and telephone number of a contact person.

The contract filed under this section will not be available
for inspection by persons other than the parties to the
contract and authorized commission personnel, except by

petition demonstrating a likelihood of succeeding on the
merits of the complaint and that the matter complained of
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could not be proven without access to additional contract
information. The ‘¢ommission's action in any contract-
disclosure matter, including a petition filed under this
subsection is subject to the limitations imposed by 5 U.S.C.
552(b) and the United States Trade Secrets Act [18 U.S.C.

19057. A contract and its summary filed under section
69-04-03-09 may be 1labeled '"Nonconfidential". Such a
designation will permit the general public to inspect the
entire contract. The contract summary filed under this

section will be made available for inspection by the general
public. The contract summary filed under these rules 1is not
required to be posted in any stations, but will be made
available from carriers participating in the contract upon
reasonable request.

a. The title page of every contract and amendment must

contain only the following information:

(1) In the upper right corner, the contract number (see
subsection 3).

(2) In the center of the page, the issuing carrier's
name, followed by the word "CONTRACT" in large print.

(3) Amendments to contracts must also show, in the upper
right corner, the amendment number (see
subsection 3).

(4) A solid one-inch [2.54-centimeter] black border down
the right side of the title page.

(5) Date of issue and date to be effective.

b. The title page of every contract summary and supplement
must contain only the following information:

(1) In the wupper right corner, the contract summary
number (see subsection 3).

(2) In the center of the page, the issuing carrier's
name, followed by the words "CONTRACT SUMMARY" in
large print.

(3) Date of issue and date to be effective.

(4) In the center lower portion, the issuing individual's
name and address.

.{5) Supplements to contract summaries must also show, in
the upper right corner, the supplement number (see
subsection 3).
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Each 1issuing carrier shall sequentially number the contract

and contract summary it issues. The contract and contract
summary identification number must include the Tletters
"NDPSC", the industry standard alphabet code for the dssuing
railroad (limited to four letters), the Tetter "C", and the
sequential number, with each separated by a hyphen. Any
amendment to a contract must be reflected in a corresponding

supplement to the contract summary. If the change in the
contract 1is only in confidential matter, a statement to that
effect must be made in the supplement. At the carrier's

option, the carrier's tariff publishing officers may reserve
blocks of numbers 1if tariffs are issued from different
departments. An index to the biocks of reserved numbers must
be filed with the commission. Contract amendments and
contract summary supplements must be sequentially numbered.

a. Contract summaries for agricultural commodities and forest

products, but not including woodpulp, woodchips, pulpwood,
or paper, must contain the following terms in the order
named:

(1) A 1list alphabetically arranged, of the corporate
names of all carriers that are parties to the
contract plus their addresses for service of

complaints.

(2) The commodity or commodities to be transported under
the contract.

(3) The origin stations and destination stations.

(4) The duration of the contract.

(5) Railcar data by number of dedicated cars, or, at the
carrier's option, car days by major car type used to
fulfill the contract or contract options:

(a) Available and owned by the carriers listed
pursuant to paragraph 1 with average number of
bad-order cars identified;

(b) Available and Jleased by the carriers listed
pursuant to paragraph 1 with average number of
bad-order cars identified;

(c) [Optional] On order (for ownership or lease)
along with delivery dates; and

(d) In the event a complaint is filed involving
common carrier obligation and carrier furnished
cars, the carrier shall immediately submit to
the commission and the compiainant additional
data on cars used to fulfill the challenged
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contract. Data must include (by major car type
used . to:fulfill the contract) the total bad car
orders, the assigned car obligations, and free
running cars.

In addition to subparagraph a, if agricultural
commodities, including forest products, but not
including woodpulp, woodchips, pulpwood, or paper, a
certified statement by the participating rail
carriers that the cumulative equipment total for all
contracts does not exceed forty percent of the
capacity of the rail carrier's owned and leased cars
by applicable major car type, and in the case of an
agricultural shipper which originated an average of
one thousand cars or more per year during the prior
three-year period by major car type, that the
equipment used does not exceed forty percent of the
rail carrier's owned or leased cars used on the
average by that shipper during the previous three
years. Railcar data need not be submitted if the
shipper furnishes the railcars, unless the cars are
leased from the carrier, or the contract is
restricted to certain services which do not entail

car supply.

(6) Identification of base rates or charges and movement
type (e.g. single car, multiple car, unit train), the
minimum annual volume, and a summary of escalation

provisions.

(7) Identification of existence (but not terms or amount)
of special features such as transit time commitments,
guaranteed car supply, minimum percentage of traffic
requirements, credit terms, discount, et cetera.

b. Contract summaries for other commodities or services shall
contain the information contained in paragraphs 1, 2, 4,
and 5 of subdivision a of this subsection. Paragraph 7 of
subdivision a is appiicable to the extent that service
requirements are placed in the contract.

c. The contract summary and supplements must enumerate and
have each item completed. Where the item does not pertain
to the contract or amendment, the term "Not applicable"
("NA") must be used.

Copies of contract summaries will be available from the

commission's traffic division. Copies of contract summaries
will also be available from carriers participating in the
contract.
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6. All filed contracts, and amendments, and contract summaries,
and supplements, must provide thirty days' notice to the
public as required by subsection 5 of section 69-04-03-09.

History: Effective July 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-01

69-04-03-25. Limitations in rulemaking proceedings relating to
rates of rail carriers. When an interested person petitions the
commission to begin a rulemaking proceeding in a matter related to rates
of a rail carrier providing transportation, the commission shall grant
or deny that petition by one hundred twenty days after receiving it. If
the petition is granted, the commission shall begin an appropriate
proceeding as soon as practicable. If the petition is denied, the
reasons for the denial must be so stated in the order denying the

petition.

History: Effective July 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-01

69-04-03-26. Commission action in rail carrier rate proceedings.

1. This section applies to matters before the commission
involving a rate of a rail carrier providing transportation;
however, other sections of this chapter related to actions of
the commission in proceedings involving rates of rail carriers
supersede this section to the extent they are inconsistent
with the provisions of this section related to deadlines.

2. In a proceeding under this section, all evidentiary
proceedings related to the matter must be completed within one
hundred eighty days after the matter 1is docketed. The
commission shall reach a decision within one hundred twenty
days after completion of all evidentiary proceedings and shall
include specific findings of fact, specific and separate
conclusions of law, an order, and Jjustification of the
findings of fact, conclusions of law, and order.

3. In a proceeding under this section, after the parties have had
at least an opportunity to submit evidence in written form,
the commission shall give them an opportunity for briefs,
written statements, or conferences of the parties. A
conference of the parties must be chaired by an individual
commissioner or an employee designated by the commission.

4. The commission may, at any time on its own jnitiative because
of material error, new evidence, or substantially changed
circumstances:
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a. Reopen a proceediqgi

b. Grant rehearing, reargument, or vreconsideration of an
action of the commission; and

c. Change an action of the commission.

An  interested party may petition to reopen and reconsider an
action of the commission under rules of the commission.

5. An action of the commission under this section is effective on
the thirtieth day after service on the parties to the
proceeding unless the commission provides for it to become
effective on an earlier date.

6. An action of the commission under this section is final on the
date on which it is served.

7. The commission may extend a time period established by this
section by a period of not more than ninety days. The
extension must be granted if a majority of the commissioners
agree to it by public vote.

8. If an extension granted under subsection 7 is not sufficient
to allow for completion of necessary proceedings, the
commission may grant a further extensjon in an extraordinary
situation if:

a. A majority of the commissioners agree to the further
extension by public vote; and

b. Not later than the fifteenth day before expiration of the
extension granted under subsection 7, the commission
completes and adopts a written report which includes:

(1) A full explanation of the reasons for the further
extension;

(2) The anticipated duration of the further extension;

(3) The issues involved in the matter before the
commission; and

(4) The names of commission personnel working on the
matter.

History: Effective July 1, 1984.
General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1-01

203



69-04-03-27. Procedures for requesting surcharge costs and

revenues from rail carriers applying a commodity oriented surcharge or

canceling the application of a joint rate.

1.

A rail carrier appliying a commodity oriented surcharge or

canceling the application of a joint rate shall provide a
shipper with its division of revenue within three working days

of receipt of a reqguest.

If a request for a division of revenues is not timely honored,

the tariff will be suspended and investigated by the
commission, and ultimately disapproved. ’

The commission will furnish within five working days of a

request, determinations of the variable cost of service and
revenue of a vrail carrier applying a surcharge or canceling
the application of a joint rate. A request must be route
specific and must include, for each surcharged rate or route
to be canceled:

a. The amount of the surcharge.

b. The tariff minimum weight.

c. The tariff rate applicable at the minimum weight, tariff
reference, unit, e.g., per hundredweight.

d. The relevant territorial division and the relevant

intraterritorial subdivision, where applicable, as
percentages. Surcharging carriers must supply this
information within three working days of request.’

e. The car type or types in which the traffic normally moves.

f. The commodity description - STCC code.

g. The class of traffic.

h. The number of intertrain and intratrain switches, if
known.

i. The origin, destination, interchanges, carriers used, and
the short line distance of the surcharging or canceling
carrier's line (from the published distance tables) from
or to the interchange points at which the traffic 1is
tenderad.

Along with any request for variable cost and revenue

History:

information, shippers must certify to the commission that they

have no feasible transportation alternatives to the surcharged

or canceled routes.

Effective July 1, 1984.
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General Authority: NDCC 49-10.1-03
Law Implemented: NDCC 49-10.1=01
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TITLE 75

Department of Human Services
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MARCH 1984

AGENCY SYNOPSIS: This chapter of the North Dakota Administrative Code
is proposed to clarify what constitutes information corroborating
paternity under the provisions of Section 14-15-16(4) of the North
Dakota Century Code. This chapter clarifies what specific information
found in a 1licensed child-placing agency file can be used as
corroborative evidence to cause an investigation to be made for
nonidentifying information of an alleged father.

This new chapter also establishes the type of information which cannot

be considered as corroborative information to Jfnitiate a search for
nonidentifying information of an alleged father.

STAFF COMMENT: Chapter 75-03-13 contains all new material but is not
underscored so as to improve readability.

CHAPTER 75-03-12

[Reserved]

CHAPTER 75-03-13
INFORMATION CORROBORATING PATERNITY

Section

75-03-13-01 Definitions

75-03-13-02 Corroborative Information

75-03-13-03 When Additional Information to be Secured
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75-03-13-01. Definitions. "Alleged father" means an individual
identified by the genetic mother of an adopted person as the genetic
father of the adopted person.

History: Effective March 1, 1984.
General Authority: NDCC 14-15-16(4), 50-06-16
Law Implemented: NDCC 14-15-16(4)

75-03-13-02. Corroborative information. Information which
corroborates an allegation of paternity includes information in the form
provided for in subsection 4 of North Dakota Century Code section
14-15-16, and also includes:

1. Written communications from the alleged father to the genetic
mother, child-placing agency, or other persons concerning the
adopted child; provided, that a communication containing a
denial of paternity is not corroborative information.

2. A written report of an interview, with the alleged father, by
a representative of a licensed child-placing agency, or other
reputable person; provided, that a report containing a denial
of paternity is not corroborative information.

3. A record of any payment made by the alleged father for the
care of the child, for the care of the genetic mother during
pregnancy or birth of the child, or for any cost of adoption.

4. A report of admission or acknowledgment of paternity of the
adopted child, whether or not the admission or acknowledgment
is legally sufficient to establish a parent and child
relationship or create a presumption of paternity.

History: Effective March 1, 1984.
General Authority: NDCC 14-15-16(4), 50-06-16
Law Implemented: NDCC 14-15-16(4)

75-03-13-03. When additional information to be secured. A
Ticensed child-placing agency must secure and disclose nonidentifying
information concerning an alleged father, when that information is not a
part of the files and records of the agency or of the North Dakota
department of human services, only if those files and records contain:

1. The name of the alleged father; and
2. Information which corroborates the allegation of paternity.
History: Effective March 1, 1984.

General Authority: NDCC 14-15-16(4), 50-06-16
Law Implemented: NDCC 14-15-16(4)
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APRIL 1984

STAFF  COMMENT: Chapter 75-03-12 contains all new material but is not
underscored so as to improve readability.

AGENCY SYNOPSIS: This proposed new chapter of the North Dakota
Administrative Code clarifies and establishes additional procedures to
be used in the foster parents grievance procedure established by Chapter
50-11.2 of the North Dakota Century Code. These proposed rules
establish who specifically may file a grievance and establishes the form
and time limitations for the correct filing of the grievance.

In addition, the rules establish the procedure to be followed in the
informal meetings and formal hearings which are established by the
statute. The rules determine who shall preside over the informal
meetings and who are the persons who may attend the informal meetings.
Time 1limitations are established for notification of the result of the
informal meeting as well as the time limitations in which the request
for a formal hearing must be submitted. The rules to be used at the
formal hearing are established by these proposed rules. The time
limitations for an issuance of a decision after the formal hearing are
established as well as reference to the appropriate section of the North
Dakota Century Code concerning the confidentiality of this grievance
procedure.

Prepared By: Thomas A. Dahle
Assistant Attorney General

CHAPTER 75-03-12
FOSTER PARENT GRIEVANCE PROCEDURE
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Section

75-03-12-01 . Definitions

75-03-12-02 Who May File Grievance

75-03-12-03 Grievance to be in Writing - Contents =~
Time for Filing

75-03-12-04 Informal Meeting

75-03-12-05 Request for Formal Hearing

75-03-12-06 Formal Hearing

75-03-12-07 Hearing Decision

75-03-12-08 Confidentiality

75-03-12-01. Definitions.

1. "Department" means the North Dakota department of human
services.
2. "Regional foster care director" means the regional supervisor

of county social services TJlocated in the regional human
service centers.

History: Effective April 1, 1984,
General Authority: NDCC 50-11.2-02(5)
Law Implemented: NDCC 50-11.2

75-03-12-02. Who may file grievance. Only the foster parents
who are providing, or who most recently provided, care to a foster child
may file a grievance. No grievance may be filed with respect to a
decision concerning a foster child who has not been 1living in the
grievant's home within one hundred days prior to filing.

History: Effective April 1, 1984.
General Authority: NDCC 50-11.2-02(5)
Law Implemented: NDCC 50-11.2

75-03-12-03. Grievance to be in writing - Contents - Time for
filing. The grievance must be in writing. It must contain a succinct
statement of the grievant's reasons for objections to a decision and the
grievant's proposed substitute decision. A grievance must be filed
within ten days of the grievant's receipt of the written dec1s1on of the
department or county social service board.

History: Effective April 1, 1984.

General Authority: NDCC 50-11.2-02(5)

Law Implemented: NDCC 50-11.2
75-03-12-04. Informal meeting.

1. The agency which has made the grieved decision shall schedule
an informal meeting with the foster parents. This meeting
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shall be held within ten days of receipt of the written
grievance. When the decision which 1is the subject of the
grievance s a decision made by a county social service board
staff member, a member of the county social service board
shall preside at the informal meeting.

2. The informal meeting may include, but is not limited to, the
following participants:

a. Foster parents.

b. County social service board members and staff.
c. County directors.

d. State youth authority staff.

e. Juvenile court staff.

f. State's attorneys.

g. Natural parents of the foster child.

h. Foster child.

i. Staff of the agency having care, custody, and control of
the foster child.

J. Any other person having information concerning the
decision which is the subject of the grievance.

3. Within two working days after conclusion of the informal
meeting, the agency which has made the grieved decision shall
prepare a written summary of the meeting and any resolution of
the grievance. The summary must be submitted to the grievants
for approval and signing. If the grievants do not approve of
the summary or any stated resolution, they shall, within two
working days of receipt of the agency summary, prepare a
written grievants' summary of the meeting and any resolution.
If the parties cannot agree to the contents of a summary, the
proposed summary of each must be made a part of the record of
any formal hearing.

History: Effective April 1, 1984.
General Authority: NDCC 50-11.2-02(5)
Law Implemented: NDCC 50-11.2

75-03-12-05. Request for formal hearing. If the grievants and
the department or the county social service board do not resolve the
grievance at the informal meeting, the grievants may submit a written
request for a formal hearing to the regional foster care director. This
request must be received by the regional foster care supervisor within
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three working days after receipt by the foster parents of the written
summary of the informal meeting.

History: Effective April 1, 1984.
General Authority: NDCC 50-11.2-02(5)
Law implemented: NDCC 50-11.2

75-03-12-06. Formal hearing.

1. The department or the county social service board involved
shall provide the regional foster care director with pertinent
files and records for the review by the regional foster care
director.

2. The regional foster care director, or the director's designee,
shall conduct the hearing, swear witnesses, and maintain
order.

3. Testimony taken at the hearing shall be preserved by a
suitable recording device. Any party may receive a
transcribed copy of the testimony upon request and payment of
the transcription costs; provided, that the request s
received within ninety days of the hearing.

4. The statements received at the hearing must be Timited to
those probative of the grievance under review.

History: Effective April 1, 1984.
General Authority: NDCC 50-11.2-02(5)
Law Implemented: NDCC 50-11.2

75-03-12-07. Hearing decision. The regional foster care director
shall prepare a written decision upon the files, records, and testimony
received at the hearing. The decision <constitutes the final
determination of the grievance. The findings and conclusions of the
regional foster care director must be sent to the grievants and the
county social service board within five working days of the hearing.

History: Effective April 1, 1984.
General Authority: NDCC 50-11.2-02(5)
Law Implemented: NDCC 50-11.2

75-03-12-08. Confidentiality. Information furnished at the
informal meeting and formal hearing is confidential and subject to the
provisions of North Dakota Century Code section 50-06-15.

History: Effective April 1, 1984.

General Authority: NDCC 50-11.2-02(5)
Law Implemented: NDCC 50-11.2
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MAY 1984

AGENCY SYNOPSIS: Amends definitions of the terms "applicant" and
"facility" and adds definitions of the terms '"“common ownership" and
"control®.

75-04-03-01. Definitions. In this chapter, unless the context or
subject matter requires otherwise:

1. "Applicant" means an entity erganized pursuant te the
provigiens of 26 U-xB<-€+x bOifey¢33 and under Ehe
taws of Nexih Daketary reguesting state finmaneial
partteipation in the develepment of intermediake
eare £aeiztities £forxr the developmentaiiy disabied

which has requested a loan of moneys from the revolving 1loan
funds maintained in the Bank of North Dakota pursuant to North
Dakota Century Code chapter 6-09.6.

2. "Common ownership" exists where an individual or organization
possesses significant ownership or equity in both the previous
successful applicant and the new applicant.

3. "Control" exists where an individual or an organization has
the power, directly or indirectly, significantly to influence
or direct the actions or policies of another individual or
organization.

2= 4. "Department" means the North Dakota department of human
services.

8= 5. "Day service facility" means a nonresidential building in

" which a variety of activities are designed to maximize the
developmental potential of persons served.
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4= 6. "Facility" means a building €e ke constructed, reconstructed,
or acquired to serve eligible developmentally disabled,
chronically mentally 111, and physically disabled persons
pursuant €te 42 EFR 442, Subpart ©.

History: Effective April 1, 1982; amended effective May 1, 1984,
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY  SYNOPSIS: Amends the section to apply Health Department
standards unless a specific and different requirement is imposed under
this chapter.

75-04-03-02. State and federal requirements. Facitities
proposed for acquisition, construction, or reconstruction financing
shall comply with the requirements of 42 E€FR 442+ Subpart 65 29
Y- 5=-€=- 7945 chapter 33-03-13 or 33-03-14, and this chapter; provided
however, that a faciiity may not be disqualified from the receipt of
financing for a failure to comply with chapter 33-03-13 or 33-03-14 if
that facility complies with specific standards in this chapter as
" exceptions to the application of chapter 33-03-13 or 33-03-14.

History: Effective April 1, 1982; amended effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY  SYNOPSIS: Amends this section by adding four additional
requirements to assure that applicants are in compliance with specific
rules and policies before the application will be considered.

75-04-03-03. Applicant eligibility. Application for participation
in the developmental disabilities facility 1loan program will be
considered by the department upon a showing that the applicant:

1. Proposes the acquisition, construction, or reconstruction of a
facility located in a community identified by the department
as a designated area of program development;

2. Is in compliance with the application and submission
requirements of the Bank of North Dakota;

3. Is in compliance with the certificate of need requirements of
the department of health;

4. Proposes a site approved by local zoning authorities; and

5. Proposes a facility for acquisition supported by an appraisal
prepared by a certified appraiser=;
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Is a nonprofit entity pursuant to the laws of this state and

the United States;

Has a governing board whose members live in the geographical

area in which the facility or facilities are located;

Has a governing board whose members consist of at least

one-third consumers or representative of consumers; and

Possesses effective control of land, upon which construction

History:

is proposed, and bujldings to be reconstructed.

Effective April 1, 1982; amended effective’May 1, 1984.

General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Repealed as duplicative of Health Department rules.

75-04-03-05. Hazardous areas.

e

2=

8=

4=

Faeiiities shall be leeated at least three hurndred
feet 191-44 meters! £frem a hasardenus awes suekh as
bulk fuei e¥ ehemieat: sterage arefry aRhydrew
ammenta faeiiity, or¥ ethex fire hasards or seuree
ef nexieous eor edifereus emissiens-

Faeixiities shat: net be leeated zn areas subieet £o
adverse envirenmental conditiens sueh as mudsiides
harmfu: az¥ petiuEiens smeke eo¥ dust; sewaqg
hazardss reden:t er¥ vermin :nfesktatienss exHeessivy
neises vibraktiens eor vehieuiar wraffiex

The faeiiity shaii net ke loeated in am area wiEhin
the ene hundred yearxr base fleed eievatiens uyniess

a= The faeziity %8 eevered by £fleed insuranee a
reguired by 42 U-EB=-E- 4202 et seg-s eo¥

b= The £inished first £fleer elevatien s abeve £h
ene hundred year base f£ieed elevatien arnd £
freiiiky s free £rem signifieant adver
effeets eof kthe veieeirty of meving water eoF
wave zmpaet during B ene hundred year £lieed-

Residentint: faeilities shalti net be leeated within
s:x hundred feet {3182<-88 meterst ef an ae€iv
raziway uniess € &8 cdemenstrated te €h
satisfaection of the departmentsy that the exktent e

a
=]
=]

7
e
e

=

e

he
se
by

e
e
£

resident aeeesss ne:se tevets vwvibraktiens anrd
exposure te haza¥d is minimel Ipn reiatiern Ee Ehe

funetionalt competeney of the residenEs-
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History: Effeetive Apw¥ii 1; 1982-
General Authority: NBEE ©-69-6-82; 56-06-16
Law Implemented: MNBEE &6-89=6

Repealed effective May 1, 1984,

AGENCY SYNOPSIS: Repealed as duplicative of Health Department rules.

75-04-03-06. Fire protection. Faeiiities shaii ke leeated
in areas served by an appreved fire protection erganizatien-

History: Effeetive Ap¥i: 1+ 2082

General Authority: NBEE 6-69-6-62; 56-66-16
Law Implemented: NBEE £-69«6

Repealed effective May 1, 1984,

AGENCY SYNOPSIS: Repealed as duplicative of Health Department rules.

75-04-03-07. Water supply.

3= Residentiat faeitities shaiti: be lteeated n areas
where appreved water suppties are avaitable-

Appreved pubiie o¥ munteipal water suppiies shaii
ke used where avaiiabie-

2= In areas wRhere aR appreved pubiie o¥ munrieipaz
water suppiy is Ret avaiiaklier a8 private watew
supptys appreved by the depariment of heaithsy shai:i
be previded for each faeiiity=-

3= Water sampies shaeit: be submiiteds; in A mannewr
preseribed by the department eof healthy at £he
eartiest pessibie date prier (o eceupaney and be
subjeeted €0 a ehemienaz and baeterielogieal
anatysis €o determine aceepiabiltiiy-

4= Water gsampies £rem a private water suppry system
shalti be submitteds in a manner preseribed by £he
department oef health,; every six menths and be
subjeeted €@ & baeteriotogient ana*ysis £e
determine aceepitabiliEy-

History: Effeetive Apw¥ii 2, 3982-

General Authority: NbBEe 6-89-6-82+ 56-66-16
Law Implemented: MNBEE 6-089-6

Repealed effective May 1, 1984.
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AGENCY SYNOPSIS: Repealed as duplicative of Health Department rules.

75-04-03-08. Sewage disposal.

= Faeitities shatd be leecated in aweas where

appreved sewage dispesat systems are avaiiables and
‘eppreved publie ox munie:pa: sewage dispesal

systems shali be used where avaiiabie-

2= £ a publie sewage system %23 ref availiablier sewage

and tigquid wastes shaii be eeollected ard dispesed
eof 32 private dispesad fpeztitiessy the
eensEruetiony maintenancesy and eoperation ef whieh
must be appreved by the department of keaith-

Prepesed sewage dispesai sysEems e¥ additien

=

therete must be appreved by the department eof

heaith prrer £o their construetien-
History: Effeetive Aprii I, 1982«

General Authority: NBEE 6-89-6-062; 56-66-16
Law Implemented: NBEE £-69=6

Repealed effective May 1, 1984,

AGENCY SYNOPSIS: This section, formerly containing 21 subsections, had
all but two of those subsections repealed as duplicative of Health
Department rules. Additionally, five new subsections limit facility
size, require compliance with Health Department rules, require modest
design, require the design to accomodate both sexes, and require the
design to make possible the facility's conversion to an alternate use at
reasonable cost. A1l of these requirements are included so as to assure
an adequate facility at a modest cost.

75-04-03-09. Residential physical plant.

Fe Residentiai faeitities previding deveiepmental
Eraining shat: be congtrvueted e accommedate R
mere €han £xfEeen etigibte intermediate ea¥w

e
e

fae:tiky for Ehe developrentaziy disabted

residentsw Hewevers the rumber ef intermedias

e

eare £faeiiity <£er the developmentaily disabled

residents te be accommedated in the faeziity shal
be subjeet te apprevai by the department-

2= A feast ene fuili bathreem shall be mvailabie feow
every four residents-

2= The £fae+izty shall @ reguire nrRe mere tham £we

residents e share g bedreem ether £ham en
temperary basis-
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4- Binglie eceupaney bedreoms shaii eensist ef ne less
tharn ene hundred square feet {9-20 sguare meterst
exetugive of bath¥eom and eleset spaece=

B~ Beuble eceuparney bedreems shati eoersist eof ne less
than eighty sequare feet {7-43 sguare metersi per
eeceupant; exHeiusive eof etreset ard kbathreem spaee=

&~ Appiieants desigring £faeciiities pursuenE e the
previsiens ef seetien b of chapter i1 of £the hife
Bafety Ceodes 2967 Editienry shaii seeures from the
department of heatths the waiver reguired by 42 E€FR
442-568 prier €0 the reilease ef eonstruetien plans
ane speeifications for competifive bids=

41
o8

Fagztities designed for the purpese of
accommeodating ambultatery residents eapabie eof
fotlowing direetiens anrd £aking apprepriate actien
for geif-preservatiern under emergeney cenditiens
shat: nenetheless be acecessible e wheeichair-beund
visiEeras AE teast ene bathroom shat: be
aeeesgibie and usabkble by wheelehair-beound visiters
arnd empiteoyeess AppitieanEs designing sueh
fgeitiEies shaii seeure £rem the department eof
heatthy; waivers pursuant €te 42 €FR 442-E13 prier ke
the retease of eeonsErHeEion ptans and
speeifieations for competitive bidse

8- Feaeiiities shaziil previde spaee o acecommedate

- empievees of the appiicants; regquired as a eendikien
ef empteoyment te be ons:te merxe tham sinkeen
censecuiive heurs- BuHeh space shat: be limited %o
a tiving reems effieteney kitehenr ene £uii
bathrooms A doubie eceuparey bedreems eiesexs; and
mutEipurpese spaee usabie for steeping o
accemmodate relief staff-

B+ Faeilities desigred with a tetal square feetage in
exeess of three hundred £ifty sguare feet $232:562
square metersi per eceupant ineiusive of space feor
twe empioyees ef the apprieants shaii rRet be
appreved by the department unitess the appiieant ean
denenstxrate teo the satisfactien eof the department
that the pre rata costs of consEruHetiensy ards and
anauat eperatiens ean be paid withew: state eo¥
federa: finmaneial participatieon«

26~ Faeiliities shail be designed te aceemmedate the
residents privaeyr with bedreems and bathrooms

designed o previde separatien of male and femate
residents~
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33=

14~

35~

6=

Bedreems shai: be lecated eon eutside waiis and
separated by watis extending frem fleex e eeiiing-

Bedreooms shaiti be at er abeve grade ievei-

Faeztitzes shat: be seif-eceontained with dining-
kitehen; famiiy; :ivingy; and reereatien; uEiiiEys
arnd bedreems ar :ntegrai parE ef a singie
RermAatizing sSErdetures

Faeziities shaii previde a tempering vaive; leecated
te preeiude residernt aeeesss £e eentret+ €he
temperature of het water suppiied e piumbing
£intures- The vaive shaii have £he abiiity
contre: the temperature of het water £e ene hundred
ten degrees Fahrenheii {47-22 degrees €eisiusi; and
teo eontroel the temperature Ete one hundred thirty %o
ene hundred forty degrees Fahrenheit 4{54-44 £e 60
degrees €eisiust during seheduled resident Er¥aining
perieds= Het weater suppiied e etethes and
dishwashers shai: be ene hundred £hirty-£five £e ene
hundred feoxty degrees Fahrenheit {57-22 te ©0
degrees Eeisiusi=

Faeztitzes shait: be equipped with a dishwasher with
e saen:tizing eyete whieh appiies ene hundred eizghty
degrees Fahrenheit 4182-22 degrees €eisius} water £eo
uEens:is £fer at iteast Eten seeernds or an eguivaient
system appreved by the department of heatth-

Faezlzties shat: be designed te provide suffieient

sterages; xn addz€ien €Ee eitesex spaees €0
aceceommedate the sterage eof eut-eof-seasen erethings
eutdeer £furnitures garden Eeeiss tawnmewers and

ether equipment-

Facilities must be 1limited in size to three hundred fifty

33= 2

18-

square feet [32.52 square meters] per resident, inclusive of
space for two employees of the applicant. Facilities of more
than eight resident beds must be 1limited to one hundred
seventy-five square feet [16.26 square meters] per additional
resident bed.

Facilities sha%* must be designed to provide sufficient
laundry space to include, in addition to a washer and a dryer,
storage for laundry supplies, accommodation for ironing, and
counterspace for folding clothing and linens.

Faeiiity Hitehens shail econtain a Ewe-compartment

sink of suffieizent depth o zimmerse iarger £feeod
serviee utenszis-
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19~ Freiiity kitehens shali previde eneiesed steorage
suffieient £te eoentain ar: foed serviee uHiensgiiss
pets and penssy and dinnerware-

26~ Faeiiity Kitchens shaii be sufficient in size %6
permit the partieipation of residentsy as weii as
gikaffr in food preparatieon-

23~ 3. Facilities shea*: must be equipped with emergency lighting
capable of sustained battery operation.

4. Facilities must be in compliance with the applicable
requirements of chapter 33-03-13 or 33-03-14.

5. Facilities must be of modest design minimizing the length of
hallways, the number of exterior corners, and complexity of
construction. .

6. Facility design must include provisions for its conversion to
an alternate use at a reasonable cost.

7. Facility design and use must accommodate both sexes with space
allocated in a manner which provides for the appropriate
separation of bedrooms and bathrooms to assure the privacy of
both sexes.

History: Effective April 1, 1982; amended effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16 .
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Amended to make reference to the appropriate Health
Department rules.

75-04-03-10. @ Day service facilities. Faeiiities previding
day servieces £e erigibie intermediate eare £faexiity £feor¥ Ethe
develeopmentatiy disabied residernts sha:i Day service facilities
may be constructed, reconstructed, or acquired pursuant to €he
proevisiens ef North Dakota Century Code chapter 6-09.5 previded
that they meet the reguirements of ehapter 9 ef the hife
Safety Cede; 21967 Editien and the applicable provisions of North
Dakota Administrative Code chapter 33-03-14.

History: Effective April 1, 1982; amended effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: New section imposing specific duties of the Department
of Human Services and the applicant.
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75-04-03-12. Financing.

1. The department will establish for each project the level of
state financial participation.

2. The applicant shall, upon final settlement of project cost,
submit to the department a cost report certifying that all
loan proceeds have been disbursed for project costs pursuant
to the requirements of North Dakota Century Code chapter
6-09.6.

3. The applicant shall promptly report to the department the
filing of any lien, or other encumbrance, any work stoppage,
or any circumstance 1likely to cause extraordinary delay of
project completion.

4. Architects' fees are subject to the limits established by the
department.

5. Architects' fees for the reuse of designs for duplicate
buildings must be limited to no more than fifty percent of the
original design fee.

History: Effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Requires the applicant to show local zoning authority
approval.

75-04-03-13. Zoning. The applicant shall submit evidence
satisfactory to the department that the Jlocal zoning authority has
reviewed the site and has certified the proposed use as consistent with
North Dakota Century Code section 25-16-14.

History:_ Effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Requires the applicant to show that he has attempted
to secure available tax exemptions.

75-04-03~14. Tax exemption. The applicant shall show that it has
made application to exempt its property from taxation insofar as
exemptions may be available wunder North Dakota Century Code section
57-02-08.

History: Effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Impiemented: NDCC 6-09.6
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AGENCY  SYNOPSIS: Applies Health Department rules, with exceptions, to
facilities for the chronically mentally i11.

75~-04-03-15. Facilities for the chronically mentally 1{11.
Facilities for the chronically mentally i1l must comply with chapter
33-03-14; provided, however, that:

1. Sections 33-03-14-03 and 33-03-14-07, and subsection 1 of
section 33-03-14-06 may not be applied;

2. Such facilities must be designed so as to be accessible to
nonambulatory visitors and employees, with at least one
bathroom accessible to and usable by such visitors and
emp loyees; and

3. Such facilities must comply with chapter 20 of the Life Safety
Code 1981 edition.

History: Effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Applies Health Department rules to facilities for the
physically handicapped.

75-04-03-16. Facilities for the physically handicapped.
Facilities for the physically handicapped must comply with chapter
33-03-13.

History: Effective May 1, 1984,
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Requires the department's consent as the condition of
transferring property which secures a loan issued under this chapter.

75-04-03-17. Transfer and assignment. No applicant may transfer
or assign any interest in property which secures, in whole or in part,
any loan made pursuant to North Dakota Century Code chapter 6-09.6,
without the written consent of the department. No applicant, which has
constructed a facility which secures, 1in whole or in part, any such
loan, may transfer or assign any right to operate that facility, with or
without consideration, without the written consent of the department.
The department may condition the granting of any consent, requested
under this section, upon the use of any consideration received to repay
outstanding interest or principal due on any such loan which may have
been made to the applicant.

224



History: Effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6

AGENCY SYNOPSIS: Sets terms and conditions for the applicants who have
already received loans.

75-04-03-18. Reapplications. Any applicant who has made prior
application, and who has received a Jloan pursuant to such prior
application, or who is related to a prior successful applicant by common
ownership or control, shall report the prior loan as a part of the
application. No loan will be granted to an applicant so situated unless
the - identity of the applicant is the same on the original application
and any reapplication. The department may condition its approval of any
reapplication upon the applicant's consent to changes in the terms and
conditions upon which any previous loan was made.

History: Effective May 1, 1984.
General Authority: NDCC 6-09.6-02, 50-06-16
Law Implemented: NDCC 6-09.6
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JUNE 1984

AGENCY SYNOPSIS: Amend section to permit a determination of the
expenditures for Aid to Families with Dependent Children, 1in each
county, on the basis of a formula rather than by tracking each
individual case.

75-02-01-08. County administration and share of assistance cost.

1. Except as provided 1in subsection 2, the county where the .
families with dependent children unit is physically present
will be responsible for the administration of the program with
respect to that unit.

2. Where a family unit receiving assistance moves from one county
to another, the outgoing county continues to be responsible
for the administration of the program with respect to that
unit until the last day of the month after the month in which
the unit assumes physical residence in an incoming county.

3. For purposes of apportioning #®ke each county's share of
assistance costs in the aid to families with dependent
children program, at: ef £he feoiiewing prineipies

shat: gevernr ,

a~- The eeurnty in whieh the persern has resided feor

the pasE years previded the persern has nex
receeived assistanee £rom arether ceunty during

that time,; exeept in the instanee deseribed
subdivisien d-

b= A persen whe has lived in the state for at teasst

a year but net im any ere eeoeunty shaii
aseribed (e £he eounty n whieh the persen has
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tengest resided within the tweive menths prze¥
te apptieatien-=

e= The eeunty's pertien e£f aird e famiiies wi€h
dependent ehiidxen eests fer a ehiid whe s =a
resident eoe£f the state bBut ReE a partieuiar
eednEyy by virtde ef net having ived In £he
state £or¥r a year; shaiil be berne by the eeunty
*n whieh the ehzid beeemes iR Reed- An
exeeptien £eo this subdivisien exists £ €he
eh+id 3 cemmitted £te A state insErtutreon befeore
estabiishing iegal residenee R A €oHRnEy and s
subseguently returned Ee a coOmMHURIEY= in €his
instanees £he ehiid is Ehe £inaneiat
respensibilizty e£f £he eounty £rem whieh £he
eh++d was ecemmitted-

é= A ehitd whese mether marries A mMAR Raving
residenee *n a eoHrnty different £frem £hei¥ eoewn
fotiews that ef <the stepfather regardiess ef
whether or net the ehild was a reeipient at £he

time e£f £he marriage-s I£f the ehzid was a
reeipient and eiigibiizty eontinues affer¥r £he
marrzages £inane:a: respensibiiity shai: be
prempEty Eransferred £o £he new eeounEy of
residenee ¥R sdekh marper £that ne iapse in

assistanee eeend¥s=

e-= Bimilariy a stepehiid and the stepehildls parent
whe meves with the stepehiidls stepparent £eo
anether eeunty shaii beeeme a resident of £he
new eeuntEy £ the stepparert (er any persen
residing with the stepparent whem the stepparent
s legaltiy respensibie te supperEy beeemes a

resident Eherein by residing £hexe a yeasr
wxEheut reeexzving assistanee £r¥em anether
eodnEy=

£= An axd o famiiies with dependent ehizidren
pregram fam:zly whese assistanee £rem Ner€h
Baketa s preperiy terminated beeause oef =a

suppesediy permarent meve £e anether state may
meve baek £e Nerth Daketa within a reiafive:zy
shext time but £te a eounty ether tharn £he eone
erzginazly previding assistanee-s Feor ass:istanee
purpeses the famiiy shai: be regarded as new
stEate residents ard dea:t wzxth in the manner
deseribed in subdivisien e= a fraction will be
formed for each county. Each county's assistance
expenses, in the year ending June 30, 1983, is the
numerator, and the total of all county's assistance
expenses, in that year, is the denominator. For periods
beginning July 1, 1984, each county's share of the amount
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expended, statewide, for aid to dependent children, will
be determined by niultiplying that county's fraction times
the total of all county's assistance expenses.

4., When tkhe eeunty ef cost respersibitity is n deubts
the eeunty *n whieh €he f£famiiies with dependent
ehiidrern unzE 8 physiealtly present sheil preeess
the appiication premptiry and designate the ecounty
te parkieipate *n the finaneing of any paymentss A
eeunty se designated may appea: the deeisien £e ke
department pursuant e the provisiens ef echaptew
75-01-03- For purposes of this section, "county's assistance

expense" means the total amount, in dollars, expended from
each county's funds, for aid to dependent children, but
excluding child support collection expenses and expenses for
dependent children defined in subdivision b of subsection 4 of
North Dakota Century Code section 50-09-01.

History: Amended effective November 1, 1983; July 1, 1984.
General Authority: NDCC 50-09-02
Law Implemented: NDCC 50-09-02, 50-09-21

AGENCY SYNOPSIS: Amend section to allow a determination of medical
services expenditures in each county to be based upon a formula rather
than by tracking individual cases.

75-02-02-14. County administration.

1. Except as provided in subsection 2, the county where the
medical assistance wunit 1is physically present will be
responsible for the administration of the program with respect
to that unit.

2. Where a family unit receiving assistance moves from one county
to another, the outgoing county continues to be responsible
for the administration of the program with respect to that
unit until the last day of the month after the month in which
the unit assumes physical residence in an incoming county.

3. Where £he eeounty ef ecest respersibiiity is in
deubt+ the eounity where ithe medien: assistance uniE
s physiealtiy present shail preecess the appiieatien
promptly and designate the eounty te partiecipate #n
the £inane:ng of ARy pAyYMeRnts- A eewunty Sse
designated may appea: ¥he degksieon £ *he
department pursuant e the preovisiens of chaptew
75-032-63= For the purposes of apportioning each county's

share of assistance costs in the medical assistance program, a
fraction will be formed for each county. Each county's
assistance expenses, in the year ending June 30, 1983, is the
numerator, and the total of all county's assistance expenses,
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in that year, is the denominator. For periods beginning
July 1, 1984, each county's share of the amount expended,
statewide, for the medical assistance program, will be
determined by multiplying that county's fraction times the
total of all county's assistance expenses.

4. For purposes of this section, "county's assistance expense"
means the total amount, in dollars, expended from each
county's funds, for the medical assistance program, excluding
the cost of services furnished by regional human service
centers and dntermediate care facilities for the mentally
retarded.

History: Effective November 1, 1983; amended effective July 1, 1984.
General Authority: NDCC 50-24.1-04
Law Implemented: NDCC 50-01-09

AGENCY SYNOPSIS: Amends subsection 3 of this section to require salary
and fringe benefit «costs projections to be based upon a specific
consumer price index which 1is available six months earlier than the
index provided by the existing rule.

75-02-06-16. Reimbursement.

1. The method of determining the reimbursement rate per day will
be through the use of the prospective ratesetting system. The
system requires that the rate be established during the year
in which it will be effective with retroactive adjustment to
the beginning of the facility's fiscal year.

2. The determination of a prospective rate for all accommodations
begins with the actual cost of the facility's operations for
the previous fiscal year. Once the reasonable patient-related
costs from the previous year are determined, adjustments are
then applied to the historical cost to determine the
prospective rate. Reasonable patient-related costs will be
determined with reference to health insurance manual 15
(HIM-15) and instructions issued by the department.

3. The historical costs combined with the adjustments take into
consideration the economic conditions and trends during the
period to be covered by the rate. Costs which are incurred to
meet certification standards shall be allowable and included
in the determination of the rate. Rate adjustments to provide
appropriate compensation may be requested where major
unforeseeable expenses are incurred. Such requests may be
made to the director of medical services, who shall determine
if the expense 1is patient related and beyond the control of
those responsible for the management of the facilities. The
following adjustment methods will be used:
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Salary and fringe benefit costs of the facility will be
projected based upon the reasonable patient-related salary
and fringe benefit costs dincurred in the facility's
previous fiscal year plus the wunadjusted annual percent
increase, 1if -~ any, of the consumer price index for urban
wage earners and clerical workers, nonfood expenditure
categories, United States city average, as itemized under
the subheading "other professional services" of the
heading "medical care services", as of the ending date of
that the twelve-month period which ended six months
before the end of the facility's previous fiscal year.

Property costs will be included in the rate at the
historical amount unless adjusted in accordance with these
rules.

The other costs of the facility will be projected based
upon the historical cost plus the annual percent of
increase, if any, in the consumer price index as of the
faeilityts £iseat year erd twelve-month period which
ended six months before the end of the facility's previous
fiscal year.

4, Limitations.

a.

The department shall accumulate and analyze statistics on
costs incurred by the  nursing facilities. These
statistics may be used to establish reasonable ceiling
limitations and incentives for efficiency and economy
based on reasonable determination of standards of
operations necessary for efficient delivery of needed
services. These 1imitations and dincentives may be
established on the basis of cost of comparable facilities
and services and may be applied as ceilings on the overall
costs of providing services or on specific areas of
operations. It shall be the option of the department to
implement the ceilings so mentioned at any time based upon
the information available and under guidelines required
within the regulations of title XIX.

At such time as federal regulations establish a ceiling on
medical rates for skilled nursing facilities, that ceiling
shall also be considered the maximum for title XIX
payment.

A facility 1is expected to maintain an average annual
occupancy rate which is based upon its size. Facilities
with up to forty 1licensed beds should maintain -an
eighty-five percent occupancy rate; facilities with
forty-one to sixty licensed beds should maintain a ninety
percent occupancy rate; and facilities with sixty-one and
more licensed beds should maintain a ninety-five percent
occupancy rate. For facilities with less than the stated
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percentage for the period under consideration, the number
of patient days for rate computation will be computed
using the required percentage instead of the lTower actual
percentage of occupancy. The computed patient days will
apply only to the following areas:

(1) Administrative costs;
(2) Plant operation costs; and
(3) Property costs.

A reserved paid bed will be counted as an occupied bed. A
waiver to the minimum bed occupancy allowance may be made
for new facilities or existing facilities which add new
beds under a certificate of need during the first year of
operation. Consideration will be given in these
circumstances to the facts available.

Administrative cost shall be limited to fifteen percent of
total allowable nursing home <costs exclusive of
administrative costs.

For facilities which do not have an adequate accounting
system to allocate costs to the various levels of care,
the following methodology is used:

(1) In calculating nursing care cost per day, total
patient days are rated at a ratio of 1.0 for total
skilled care days, .67 for total intermediate care
days, and .12 for total custodial care days.

(2) Costs other than nursing are prorated over total
patient days. (Subject to occupancy requirement.)

5. Rate payments.

a.

The rate as established shall be considered as payment for
all accommodations and includes all items designated as
routine services for each level of care. No payments may
be solicited or received from the patient or any other
person to supplement the rate as established.

The rate as established shall only be paid if the private
pay patients' rates for semiprivate accommodations equal
or exceed the established rate for medical services
patients. The rate being charged private pay patients at
the time the services were provided will govern. In cases
where private pay patients are not charged a daily rate,
the daijly charge will be computed by dividing the total
private pay charges for each month by the private pay
census for each month. At no time shall the rate paid by
medical services exceed the lesser of cost or private pay
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charges as previously defined. If at any time the
facility discounts the private pay rate for those periods
of time that the patient 1is not in the facility, the.
discounted rate will be the maximum chargeable to medical
services patients. If the discounting policy creates a
situation in which the private rate is Tless, then all
medical assistance patients shall be afforded a discount
in the amount of the difference between the discounted
private rate and the established medical assistance rate.

If the medical assistance reimbursement rate exceeds the
private payment rate for a particular level of care, on
any given date, the facility shall immediately report that
fact to the department and charge the department at the
lower rate. If payments were received at the higher rate,
the facility shall, within thirty days, refund the
overpayment. The refund will be the difference between
the private pay rate and medical assistance rate times the
number of medical assistance patient days paid during the
period in which the medical assistance reimbursement rate
exceeded the private pay rate plus interest calculated at
two percent over the Bank of North Dakota prime rate on
any amount not vrepaid within thirty days. The refund
provision will also apply to all duplicate billings
involving the department. Interest charges on these
refunds are not allowable costs.

Overpayments found in audits will be accounted for on the
HCFA-64 report no later than the second quarter following
the quarter in which found, as provided for in federal
regulations.

Participation 1in the program will be limited to providers
of service who accept, as payment in full, the amounts
paid in accordance with the rate structure.

Rate payments to the facility will be made on a schedule
detailed as follows:

(1) During the last month of each facility's fiscal year,
a letter will be mailed indicating the appropriate
adjustment to be wused for the upcoming year. The
facility may then request a change in its rate. The
rate adjustment should consider the private pay rate
in the facility at that time and their best estimate
of the medicaid rate for the next fiscal year. The
rate will be reviewed and, if deemed reasonable, will
be implemented effective the first of that facility's
fiscal year. This rate is only an interim rate.

(2) Each facility must file an annual report within three

months of the end of its fiscal year. Within one
month of the receipt of each report, it will be
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6.

7.

History:

reviewed for completeness and accuracy. If the
report is filed in a timely manner and 1if all
information requested is present on the report, it
will be wused as a basis for establishing an interim
rate for the facility within one month of filing.

(3) An onsite audit of the facility may be done as a
final step in the procedure. At that time the actual
rate will be established retroactive to the start of
the home's fiscal year. The rate so calculated will
be considered the final rate.

Partial year.

a.

For facilities changing ownership during the fiscal year,
the rate established for the previous owner will be
retained.

For  facilities adding beds during the year, the
reimbursement rate for the new beds will be the same as
for the other similarly licensed beds in the facility.

For new facilities and beds added on the first day of the
fiscal year, the facility will calculate, subject +to
departmental approval, an dinterim rate. The department
may adjust this rate after the end of the fiscal year.

Adjustments and appeal procedures.

a.

Rate adjustments may be made to correct errors
subsequently determined and shall also be retroactive to
the beginning of the facility's fiscal year.

An adjustment must be made for those facilities which have
terminated participation in the program and have disposed
of its depreciable assets or which have changed ownership.
In this case the regulations pertaining to gains and
losses on disposable assets will be effective.

Any requests for reconsideration of the rate should be
filed with the division of management services for
administrative consideration within thirty days of the
date of the rate notification.

An appeal may be initiated by indicating a desire for an
appeal hearing to the appeals vreferee supervisor,
department of human services, state capitol. The appeal
will be governed by chapter 75-01-03.

Effective September 1, 1980; amended effective July 1, 1981;
December 1, 1983; July 1, 1984.

General Authority: NDCC 50-24.1-04

Law Implemented: 42 USC 1396a(a)(32); 42 CFR Part 447, Subpart C
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-AGENCY SYNOPSIS: - Amends subdivision ¢ of subsection 2 of this section
to require that the care giver not have been subject to a probable cause
determination indicating that the care giver has abused or neglected the
child unless there is demonstration that the care giver has completed a
successful and appropriate therapy or unless the care giver can
demonstrate the elimination of the basis for the abuse and neglect.

75-03-08-06. Application for and nontransferability of family child
care home license.

1. An application for Tlicense may be made to the county social
service board office in the county wherein the applicant
proposes to provide family child care.

a. Application shall be made in the form and manner
prescribed by the board.

b. Any Tlicense 1issued by the board shall serve as public
documentation that the provider of family child care has
complied with the provisions of North Dakota Century Code
chapter 50-11.1 and the requirements contained in
subsection 2.

c. The license shall be nontransferable and shall be valid
only on the premises that are indicated on the license. A
new application for a license must be filed by a Ticensed
home upon change of provider or location.

2. Standards for provision of supplemental parental care in a
family child care home.

a. Staffing. The staffing requirements are determined on the
basis of the number of children physically in care at a
given time, rather than total enrollment.

(1) A family child care provider may provide care to no
more than four children ages twenty-four months or
younger, or for no more than a total of seven
children. Where one or more children is a child with
a handicapping condition which requires more than
usual care, the child's evaluated developmental age
level, rather than chronological age level, will be
used in determining the number of children for which
care can be provided.

b. Minimum qualifications of family child care providers.
Providers shall:

(1) Be at least eighteen years of age.

(2) Certify attendance at a minimum of four hours of
board-approved training related to <child care
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annually when made available in the provider's
community.

(3) Be physically present in the home no less than sixty
percent of the time when children are in care.

(4) Be mentally, physically, and emotionally able to
provide adequate care for the children in the
provider's charge.

Minimum qualifications of all caregivers who provide
direct care, supervision, and guidance to children.
Caregivers shall:

(1) Be at 1least fourteen weax years of age or, if a
member of the immediate family of the family child
care provider, be at least twelve years of age.

(2) Be mentally, physically, and emotionally able to
provide adequate care for the children under their
supervision.

(3) Ensure that there has not been a probable cause
determination indicating that the individual has
abused or negliected a child unless the regional
director or day care supervisor, after making
appropriate consultation with persons qualified to
evaluate the capabilities of the caregiver,
documenting criteria used in making the
determination, and imposing any restrictions deemed
necessary, approves the license; and

(a) The caregiver can demonstrate the successful
completion of an appropriate therapy; or

(b) The caregiver can demonstrate the elimination of
an underlying basis precipitating the neglect or
abuse.

Caregivers wunder the age of eighteen and all children in
care must have adult supervision in the home at all times.

A11 volunteers, including family members providing direct
care for children, shall meet the minimum requirements of
caregivers.

Health factors.

(1) Family child care home providers and caregivers shall
complete a health statement to certify that they do
not have health problems that would interfere with
their functioning as caregivers or that would be
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(2)

(3)

(4)

detrimental to the health of the children or other
staff.

If the physical or mental health of a provider or
caregiver appears questionable, the board may require
the provider or caregiver to be evaluated by
appropriate professionals, with the results provided
to the board.

Providers or caregivers shall not use any drugs or
alcoholic beverages except for medical purposes while
children are in care.

The provider or caregiver shall at no time place
children in an environment that would be harmful or
dangerous to their physical or emotional health.
Children under care shall never be left without
supervision by a person meeting the minimum
qualifications of a caregiver.

Liability insurance. The family child care provider shall
carry liability insurance coverage for their family child
care operation.

Physical facilities.

(D

(2)

(3)

(4)

The family child care home shall provide adequate
space, indoors and out, for the daily activities of
the children. This shall include a minimum of
thirty-five square feet [3.25 square meters] of space
per child indoors and a minimum of seventy-five
square feet [6.97 square meters] of play space per
child outdoors. Indoor space considered shall
exclude bathrooms, pantries, and passageways leading
to outdoor exits.

The home shall be clean, free of clutter, and
maintained in a sanitary condition. Rubbish shall be
regularly removed.

The home shall have adequate heating, ventilation,
and Tlighting facilities for the comfort and
protection of the health of the children. During the
heating season, a temperature of not Tless than
sixty-eight degrees Fahrenheit [20 degrees Celsius]
shall be maintained in all rooms occupied by
children.

The home shall be equipped with at least one smoke

detector per floor used by the children and one fire
extinguisher per home.
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(5)

(6)

(7)

(8)

(9)

(10)
(11)
(12)

(13)

Elevated areas such as stairs or porches shall have
railings and safety gates where necessary to prevent
falls.

The home shall have a drinking water supply from an
approved community water system. If water 1is from
another source, a sample shall be tested and approved
by the local health department.

Each child shall have a comfortable and clean place
to sleep or rest and an dindividual blanket. The
floor shall be wused only when carpeted or padded,
warm, and free from drafts. A child who is in care
between the hours of eight p.m. and six a.m. shall
have an individual sleeping place. Children under
twelve months of age and any child unable to walk
unassisted shall sleep in a crib, bed with side rails
and a firm mattress, or playpen.

Exterior play areas in close proximity to busy
streets and other unsafe areas shall be contained,
fenced, or have natural barriers to restrict children
from unsafe areas.

Potential hazards such as guns, household cleaning
chemicals, uninsulated wires, medicines, poisonous

~plants, and open stairways must not be accessible to

young children.
Equipment and toys shall be in good repair.
The home shall have a telephone.

The home shall have an indoor bathroom with a toilet
and plumbing.

If the fire/safety, health, or sanitation of the home
appears questionable, the board may require the
provider to obtain an appropriate inspection or
inspections from local officials and to submit the

.results of the inspection to the board. Any problems

found shall be corrected.

i. Admission procedures.

(1

(2)

The provider shall request a preadmission visit by
the child and the child's parents to acquaint the
child and the parent with the home and its
surroundings, the other children, and the family day
care provider.

The provider shall inform parents about the day care
program, places and times of special activities
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(3)

(4)

(5)

outside the home, policies, and emergency procedures,
and discuss information concerning the child so that

- the child's needs can be jdentified and accommodated.

An explanation of how accidents and illnesses will be
dealt with shall be provided as well as methods of
discipline and child management techniques to be
used.

Parents shall be notified of the payment rates and
the time of payment.

The provider shall vregularly offer parents
opportunities to observe their children while in
care.

A licensed health practitioner's statement based upon
a health assessment or a health assessment statement
completed by the parents shall be obtained at the
time of initial enrollment of the child. No more
than six months shall have elapsed between the date
the health assessment was completed and the date of
initial enroliment. The statement shall indicate any
special precautions for diet, medication, or
activity. This statement shall serve as evidence
that a child is physically able to take part in the
day care program. The statement for each child must
be completed annually.

Program.

(1

(2)

(3)

There shall be a program of daily individual and
small group activities appropriate to the ages and
needs of the children in the family child care home.
The program shall include activities which foster
sound social, dintellectual, emotional, and physical
growth, developed with discussion and consultation
with parents as to their children's needs.

The program shall be designed with intervals of
stimulation and relaxation, and a balance between
periods of active play and quiet play or rest. The
daily routine should foster the development of good
health habits and self-discipline, adequate indoor
and outdoor play, rest, and sleep with sufficient
time and opportunities for various experiences.

The program shall provide for a variety of
educational experiences for all ages of children
served with an  adequate supply of safe play
equipment, toys, and materials for indoor and outdoor
activity.
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(4) Areas wused for napping shall provide an opportunity
for undisturbed rest. Napping schedules should be
set for children according to their ages, needs, and
parent's wishes.

Nutrition.

(1) A1l children present at mealtime shall be served a
nutritious meal, including a food from each of the
four basic food groups. Adequate amounts of food
shall be available. A nourishing midmorning and
midafternoon snack shall be provided.

(2) If sack lunches are provided by parents, the day care
provider shall supplement these lunches as necessary.

Health protection.

(1) Children shall receive all immunizations appropriate
for their age, as prescribed by the North Dakota
state department of health.

(2) Family child care provider shall be familiar with
emergency first aid techniques.

(3) A copy of a statement signed by the child's parents
authorizing emergency medical care for each child
shall be in the possession of the provider.

(4) Sufficient first aid supplies shall be available for
minor emergencies.

(5) The family child care provider shall have plans to
respond to illness and to emergencies including
evacuation in case of fire, serious injury, and
ingestion of poison.

(6) At least one person who may be called upon for child
care assistance in emergencies shall be designated.

(7) Plans shall be made to respond to minor illnesses
when children can be cared for in the provider's
home.

(8) If <children in care require medication, proper
instruction as to the administration of such
medication shall be secured and followed by the
caregiver.

(9) The family child care provider shall release a child

only to the child's parent, guardian, or person in
loco parentis, or to an individual authorized in
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m.

(10) No child shall be allowed to play outdoors without
clothing appropriate to the climatic conditions.

(11) No child shall be bathed, permitted to use wading
pool, or to play outdoors without adequate
supervision.

Records.

(1) A current license for the family child care home must
be available in the premises to which it applies.

(2) A copy of the current standards for family child care
homes shall be kept in the premises.

(3) The following records shall be kept and maintained
for each child:

(a) The <child's full name, birthdate, current home
address, names of the child's parents or legal
guardian and business phone and home telephone
numbers where those persons can be reached.

(b) A health assessment statement completed annually
by the child's parent or a Tlicensed health
practitioner. ‘

(c) A written statement from the parents or legal
guardian authorizing emergency medical care.

(d) Names and telephone numbers of persons
authorized to take the child from the home.

(e) Verification that the child has received all
immunizations appropriate for the child's age,
as prescribed by the North Dakota department of
health.

(4) A1l records which are maintained with respect to

o~

writing by such person to take the child from the day
care home.

children receiving child care services shall be
deemed confidential, and access shall be Timited to
the provider, the provider's staff, parents, and to
the following:

(a) Authorized social service board representatives.
(b) Persons having a definite interest 1in the

well-being of the child or children concerned
and who, in the judgment of the board, are in a
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position to serve their interests should that be
necessary.

(c) Persons who possess a written authorization from
the child's parent.

n. Punishment.

(1) No child shall be punished by withholding or
force-feeding food, requiring or prohibiting rest, or
by placement in 1isolation. No child shall be
punished for wetting or soiling clothes due to a
failure of toilet habits.

(2) Brief, supervised separation from the rest of the
children may be used if necessary.

(3) No method of punishment which humiliates or frightens
the child or causes more than minor transient
physical or emotional discomfort, or both, shall be
used.

(4) No child of any age may be shaken, spanked, bitten,
pinched, or otherwise physically punished.

(5) Profane, threatening, unduly Toud or abusive language
shall not be used when addressing children or in the
presence of children.

History: Effective December 1, 1981; amended effective July 1, 1984.
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04.1, 50-11.1-07, 50-11.1-08

AGENCY SYNOPSIS: Amends subdivision h of subsection 3 to require the
operator of a group child care facility to insure that no care giver or
empioyee who has access to children has been subject to a probable cause
determination that the individual has abused and neglected a child
unless there 1is demonstration that the care giver has completed a
successful and appropriate therapy or unless the care giver can
demonstrate the elimination of the basis for the abuse or neglect.

75-03-09-09. Minimum qualifications and duties of operator.

1. The operator of a group child care home or facility is
responsible to the board for compliance with requirements set
forth in the standards.

2. The operator may be any individual, group, agency,
association, or organization 1legally responsible for the
operation of the home or facility.
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The operator shall ensure that all standards are complied with
and shall:

a. Be responsible for establishing the child care program.

b. Make application for a license for each home or facility
operated.

c. Outline a plan of operation for each home or facility.

d. Notify the board of any major changes in the operation or
in the ownership or governing body of the home or
facility.

e. Carry liability insurance for the home or facility.
f. Maintain required records.

g. Be responsible for all persons who provide child care in
the home or facility.

h. Ensure that no individwual caregiver or employee who has
access to children shall be employed or retained in the
child care home or facility whe has been detexrmined

€® heve when there has been a probable cause

determination that the individual has abused or neglected
a child unless the regional director or day care
supervisor, after making appropriate consultation with
persons qualified to evaluate the capabilities of the
caregiver, ' documenting criteria used in making the
determination, and imposing any restrictions deemed
necessary, approves the license; and

(1) The caregiver or employee can demonstrate the
successful completion of an appropriate therapy; or

(2) The caregiver or employee can demonstrate the
elmination of an underlying basis precipitating the
neglect or abuse.

i. Ensure that the home or facility is sufficiently staffed
at all times to meet the child/staff ratios for children
in attendance and that no more children than the licensed
capacity be served at any one time.

J. Request preadmission visits for children and their parents
in order that the facility's program, fees, operating
policies, and procedures can be viewed and discussed.
Information concerning the child shall be shared so that
the child's needs can be identified and accommodated. An
explanation of how accidents and illnesses will be dealt
with shall be provided as well as methods of discipline
and child management techniques to be used.
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k. Ensure that parents of each enrollee are notified of the
fees to be paid, methods of payment, and policies
regarding delinquency of fees.

1. Regularly offer parents opportunities to observe their
children while in care.

m. Provide parents upon request any progress reports on their
individual child or children and the compliance of the
home or facility with standards contained in this chapter.

n. Provide parents with the name of the home or facility's
operator and the group child care supervisor.

4. If the operator of the group child care home or facility is
also the group child care supervisor, the operator must also
meet the qualifications of the supervisor set forth in section
75-03-09-10.

History: Effective December 1, 1981; amended effective July 1, 1984.
General Authority: NDCC 50-11.1-08 :
Law Implemented: NDCC 50-11.1-04

AGENCY SYNOPSIS:  Amends subdivision i of subsection 3 to require the
operator of a child care facility to insure that no care giver or
employee who has access to children has been subject to a probable cause
determination that the individual has abused and neglected a child
unless there 1is demonstration that the care giver has completed a
successful and ‘appropriate therapy or unless the care giver can
demonstrate the elimination of the basis for the abuse or neglect.

75-03-10-09. Minimum qualifications and duties of operator.

1. The operator of a child care facility is responsiblie to the
board for compliance with requirements set forth 1in the
standards.

2. The operator may be any individual, group, agency,
association, or organization 1legally responsible for the
operation of the facility.

3. The operator shall ensure that all standards are complied with
and shaitl:

a. Be responsible for establishing the child care program.

b. Make application for a license for each child care center
operated.

c. Qutline a plan of opefation for each child care center.
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Notify the board of any majof changes in the operation or
in the ownership or governing body of the facility.

Carry 1iability insurance for the center.

Ensure the formulation of written policies and procedures
relating to the children's activities and care,
enrollment, the responsibilities and rights of staff and
of parents.

Maintain required enrolliment, attendance, health,
financial, and related records.

Be responsible for all center staff, volunteers, or others
who provide services in the facility and for notifying the
board of any change of directors.

Maintain necessary information to verify staff
qualifications and that ensures that no individuaz
caregiver or employee who has access to children shall be
employed or retained in the child care center whe has

been determined e have when there has been

probable cause determination that the individual has
abused or neglected a child unless the regional director
or day care supervisor, after making appropriate
consultation with persons qualified %o evaluate the
capabilities of the caregiver, documenting criteria used
in making the determination, and imposing any restrictions
deemed necessary, approves the license; and

(1) The caregiver or employee can demonstrate the
successful completion of an appropriate therapy; or

(2) The caregiver or employee can demonstrate the
elimination of an underlying basis precipitating the
neglect or abuse.

Cooperate with the board and other appropriate agencies in
all reasonable efforts to improve the quality of care and
the competence of caregivers.

Designate a qualified center director.

Ensure  that parents of enrolled children and other
interested parties are informed of the goals, policies and
procedures, and content of the child care center's
program. An explanation of how accidents and illnesses
will be dealt with shall be provided as well as methods of
discipline and child management techniques to be used.

Ensure that the center is staffed sufficiently to provide

physical care to each child, to offer individual attention
to children as needed and to provide time to interact with

245



History:

General Authority: NDCC 50-11.1-08

children for the benefit of their social competence,
emotional well-being, and intellectual development.

n. Ensure that the child care center shall have sufficient
qualified caregivers provided to substitute for regularly
assigned staff who are sick, on leave, or who are
otherwise unable to be on duty.

o. Ensure that parents of enrolled children are advised of
the center's program, service fees, operating policies and
procedures, TJlocation, and of any significant changes in
the services offered by the center. Written notice shall
be provided to the parents and the board of such changes
and their effective date, duration, scope, and impact on
the center.

p. Ensure that written agreements with the parent or parents
of each enrollee specify the fees to be paid, methods of
payment, and policies regarding delinquency of fees.

qg. Ensure that written policies are established which provide
for emergency medical care, the care of children with
special physical, emotional, or mental needs (if children
with these needs are in care) and the treatment of jllness
and accident.

r. Ensure that written policies are established concerning
the care and safeguarding of personal belongings brought

to the <child care center by enrollees or others on their
behalf.

s. Provide parents with opportunities to observe the center
and to discuss their children's needs before enrollment;
regularly offer parents opportunities to observe their
children and to meet with caregivers to advise and comment
on their children's needs. '

t. Provide parents upon request any progress reports on their
individual child or children and the compliance of the
facility with standards contained in this chapter.

If the operator of the child care center is also the center
director, the operator must also meet the qualifications of
the child care center director set forth in section
75-03-10-10.

Effective December 1, 1981; amended effective July 1, 1984,

Law Implemented: NDCC 50-11.1-04

AGENCY SYNOPSIS: Amends subdivision i of subsection 3 to require the
operator of a Haif Day Chiid Care facility to insure that no care giver
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or _employee who has access to children has been subject to a probable
cause determination that the individual has abused and neglected a child
unless there 1is demonstration that the care giver has completed a
successful and appropriate therapy or unless the care giver can
demonstrate the elimination of the basis for the abuse or neglect.

75-03-11-09. Responsibilities of facility operator.

1. The operator of a half-day child care program is responsible
to the board for compliance with requirements set forth in the
standards.

2. The operator may be any individual, group, agency,
association, or organization 1legally responsible for the
operation of the program.

3. The operator shall ensure that all standards are complied with
and shall:

a. Be responsible for establishing the half-day child care
program.

b. Make application for a license for each half-day child
care program operated, if more than one program s
operated.

c. QOutline a plan of operation for each program.

d. Notify the board of any major changes in the operation or
in the ownership or governing body of the program.

e. Carry liability insurance for the facility.

f. Ensure the formulation of written policies and procedures
relating to the <children's activities and care,
enrollment, the responsibilities and rights of staff and
of parents.

g. Maintain required records.

h. Be responsible for all center staff, volunteers, or others
who provide services in the facility and for notifying the
board of any change of supervisors.

i. Ensure that no irndividuaz staff member or employee who
has access to children shall be employed or retained in
the half-day child care program wke kas been

determined e have when there has been a probable
cause determination that the 1individual has abused or
neglected a child unless the regional director or day care
supervisor, after making appropriate consultation with
persons qualified to evaluate the capabilities of the
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. staff member, documenting criteria used in making the
determination, and imposing any restrictions deemed
necessary, approves the license; and

(1) The staff member or employee can demonstrate the
successful completion of an appropriate therapy; or

(2) The staff member or employee can demonstrate the
elimination of an underlying basis precipitating the
neglect or abuse.

J. Designate a qualified supervisor.

k. Ensure that parents of enrolled children and other
interested parties are informed of the goals, policies and
procedures, methods of discipline and child management to
be used, and content of the preschool program.

1. Ensure that the center is sufficiently staffed.

m. Ensure that written policies are established which provide
for emergency medical care, and the treatment of {llness
and accident.

n. Provide parents, upon request, any progress reports on
their individual child or children and the compliance of
the facility with standards contained in this chapter.

0. Provide parents with the name of the facility's operator
and the supervisor.

4. If the operator of the half-day child care program is also the
supervisor, the operator must also meet the qualifications of
the supervisor set forth in section 75-03-11-10.

History: Effective December 1, 1981; amended effective July 1, 1984,
General Authority: NDCC 50-11.1-08
Law Implemented: NDCC 50-11.1-04
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TITLE 81

Tax Commissioner
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JUNE 1984

81-01-01-02. Organization and functions of the North Dakota tax
department.

1. History. During the period from 1890 to 1912 the functions
currently performed by the tax commissioner were performed by
the state auditor. From January 1912 to August 1, 1919, a
nonpartisan tax commission composed of three commissioners
appointed by the governor, by and with the advice and consent
of the senate, administered the tax laws on the state level.
Beginning August 1, 1919, these duties were assumed by a
governor-appointed tax commissioner who served a six-year
term. The appointment was subject to approval by the senate.
The present office of tax commissioner was created by an
amendment of section 12 of article V of the Constitution of
North Dakota which was approved by the voters at a statewide
election held on June 25, 1940. This amendment provides that
the tax commissioner must be at least twenty-five years old
and must have the qualifications of a state elector. Under
this amendment the tax commissioner is elected for a four-year
term. The first tax commissioner was elected at the fall
election of 1940 and took office in January 1941.

2. Divisions. The tax department consists of the following six
divisions:

a. Commissioner's division. The commissioner's division

bears ultimate responsibility for the general

administration of the tax department. This division also
coordinates the department's data processing needsy and
serves as the department's primary research centers and
manages the departmentis persennel £unefiens.
Included under the direct control of the commissioner's
division is management, planning, and personnel which
administers the department's management by objectives
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program, as well as the personnel function. The tax
commissioner 1is assisted by the deputy commissioner,
research and data processing sections, internal audit, an
administrative officer, a perserne: effieers a
secretary, and a receptionist.

Controller's division. The controller's division of the
tax department functions in three areas: accounting,
staff services, and accounts receivable. The accounting
section maintains records of tax revenue and department
expenditures, ©prepares the tax department executive
budget, and maintains an internal budgets erd eenduets
internat audiEs. The staff services section is
responsible for the initial processing of all tax returns
and the operation of the mailroom, stenographic pool, and
central records; and effsef printing. The accounts
receivable section is responsible for collecting
delinquent taxes for all divisions of the tax department.

Legal division. The legal division of the tax department
is comprised of attorneys who vresearch and prepare
opinions answering tax-related questions posed by the
commissioner, legislators, other officials, and citizens;
who draft proposals for changes in tax laws; who conduct
all litigation for the tax department and the state board
of equalization; and who help draft rules and regulations
for the administration of the various state taxes.
Generally  speaking, the 1legal division works in an
advisory capacity to the commissioner so that policy,
procedures, administration, and formulation of new ideas
are in keeping with the laws that govern state taxes.

Sales and special taxes division. The sales and special
taxes division consists of a sales and use tax section, an
estate tax section, and a motor fuel and miscellaneous tax
section.

The sales and wuse tax section 1is responsible for the
administration of the following chapters of the North
Dakota Century Code: the retajil sales tax chapter
57-39.2, use tax chapter 57-40.2, motor vehicle excise tax
chapter 57-40.3, and motor vehicle excise tax refund
chapter 57-40.4, and aircraft excise tax chapter 57-40.5.
This section 1issues sales and use tax permits, provides
taxpayer assistance, conducts programs to ensure
compliance with the law, and processes and audits sales
and use tax returns. There is also a sales tax field
audit staff which audits permitholders' records.

The estate tax section is responsible for the
administration of North Dakota Century Code chapter
57-37.1. This section receives and reviews all state
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estate tax returns and assesses and collects estate ' taxes
due. -

The motor fuel and miscellaneous taxes section is
responsible for the administration of the following
chapters and sections of the North Dakota Century Code:
refund meoter fuei kaxX chapter B5I-5Ds ESpeeiad
Fue: Tax Aet ehapter b7-5EZ- gpeeini £Heis Eax
tevy ehapter 57-53; meter vehieie £fuel €ax
ehapter b7-54, imperters £or use EaH ehapier
b7-54=x3+ aviatien fuei £tax ehapter bI-Be motor
vehicle fuels and importer for use taxes chapter 57-43.1,
special fuels and importer for use taxes chapter 57-43.2,
aviation fuel tax chapter 57-43.3, tobacco products tax
law chapter 57-36, and section 47-21-08 which deals with
the tax levied on selling and licensing performing rights
of music or dramatico-musical compositions. These taxes
are collected and audited by the motor fuel and
miscellaneous taxes section which also issues the motor
fuel tax refund. to those consumers using motor fuel for
agricultural or industrial purposes.

Ineeome and eii taxes divisient This divisien is
divided inte Etwe seetionss the ecorperate ineeme
arnd oi: taxes seeiion and Ehe individual neeme
tax seetien-

FThe ecorperate ineeme aArd eii EaHes seefien
administers Nerth Daketa Eerntury €Eeode echapters
EF-35+ BF¥~3B+3; BF¥-38-2Z+ the eerperate ineome
tax previsiens ef ehaptex bI-38; and echapters
§3-38-%+ EF-~b2; bB7-Bi-3+ and bF¥-B9= Epeezfie
taxes administered by this seetien ineiude £he
eerperate ineeme €aRs €he taxaftien of baenkss
trust eompanies; buiiding and iearn asseeiatienssy
savings and tean assgeeiationsy the oii and gas
gress preduetien (aHsy and £he eii: exEraetien
£aH=

FThe inrdividual ineeme taH seetieon administers
the individua: ineome AKX preovisiens eof Nerth
Paketa Eentury €ede ehaptewrs b7-38 and 57-38< 2=

Beth the ecerperate ineome tax anrd the individuazs
ineeme taH seetions review taH refturnsy perferm
auditss and previde faxpayer assistanee-

Income and o0il taxes division. This division is divided
into three sections: corporate income taxes, individual
income taxes, and oil and gas taxes.

The corporate income tax section is responsible for the
administration of chapters 57-38 and 57-38.1 pertaining to
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corporate income taxes and the Uniform Division of Income
Tax Act, and the administration of chapter .57-59
pertaining to multistate tax compact. This section is
also responsible for the administration of chapters 57-35,
57-35.1, and 57-35.2 pertaining to the taxation of banks,
trust companies, building and loan associations, and
savings and loan associations.

The individual income tax section is responsible for the
administration of chapters 57-38, 57-38.1, 57-38.2, and
57-38.3 pertaining to individual income taxes, the Uniform
Division of Income Tax Act, income averaging, and setoff
of income tax vrefund. This section is also responsible
for administration of chapter 57-59 pertaining to
multistate tax compact.

The oil and gas division 1is responsible for the
administration of chapters 57-51 and 57-51.1 pertaining to
0il and gas gross production tax and oil extraction tax.

A1l sections review tax returns, perform audits, and
provide taxpayer assistance.

Property and utility tax division. The property tax is a
majer source of revenue for the financing of county,
city, township, school district, and other 1local
governments. While local government has the
responsibility of assessing and taxing all classes of real
property, this division provides assistance and helps to
establish uniformity of procedures amd £. It also
develops rules and regulations for the taxation of mobile
homes under North Dakota Century Code chapter 57-55, which
tax is administered and eeiieeted by the county
directors of tax equalization and collected by the county
treasurers of the various counties. This division also
provides administrative services to the state board of
equalization relating to new industry tax exemption
applications made pursuant to North Dakota Century Code
chapter 40-57.1, and to assessment and sales ratio
statistical analyses.

The meidssies utility tax section makes annual tentative
valuations of railroad and u€ziities utility properties
for use by the tax commissioner to make tentative
assessments to submit to the state board of equalization
which makes the final assessments. The wutiiities
utility tax section also administers the following North
Dakota Century Code chapters: 57-33, for taxation of
rural electric cooperatives; 57-33.1, for taxation of
cooperative- eleetrieal generating pians owned
transmission lines of two hundred thirty kilovolts or
larger; 57-34, for taxation of mutual and cooperative
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telephone companies; 57-60, for privilege tax on coal
conversion facilities; and 57-61, for coal severance tax.

3. Inquiries - Submissions - Requests. The public may obtain
information or make submissions of reports and other matters
or make requests regarding any of the tax matters described in
subdivisions d, e, and f of subsection 2 by directing such
inquiries, submissions, or requests to the North Dakota tax
commissioner or to the division of the North Dakota tax
department responsible for the administration of the tax
involved. The mailing address for the North Dakota tax
commissioner and for the North Dakota tax department is:

State Capitol
Bismarck, North Dakota 58505

4. Tax department functions subject to North Dakota Century
Code chapter 28-32. For purposes of dits administration of
the various tax laws, the tax department is an "administrative
agency" that is subject to North Dakota Century Code chapter
28-32. See the 1981 amendment of subsection 1 of North Dakota
Century Code section 28-32-01.

History: Amended effective December 31, 1981; June 1, 1984.
General Authority: NDCC 28-32-02.1
Law Implemented: NDCC 28-32-02.1

STAFF COMMENT:  Articles 81-02.1, 81-04.1, 81-05.1, 81-06.1, 81-07.1,
and Chapter 81-01-02 contain all new material but are not underscored so
as to improve readability.

CHAPTER 81-01-02
GENERAL CONSIDERATIONS

Section
81-01~-02-01 Source Note Not part of Rule
81-01-02-02 Headnotes and Cross-references Not Part
of Rule
81-01-02-01. Source note not part of rule. Source notes consist

of citations to general authority and law implemented found after each
section in this title. The source notes are not deemed a part of the
promulgation by the tax commissioner as to the purpose, scope, or effect
of any section of this title to which that source note relates.
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History: Effective June 1, 1984,

General Authority: NDCC 57-37.1, 57-39.2, 57-40.2, 57-40.3-12,
57-43.1, 57-43.2, 57-55-09

Law Implemented: NDCC 57-37.1, 57-39.2, 57-40.2, 57-40.3-12, 57-43.1,
57-43.2, 57-55 :

81-01-02-02. Headnotes and cross-references not part of rule.
Headnotes and cross-references, whether designating an entire article,
chapter, or section, or any part thereof, do not constitute any part of
a rule.

History: Effective June 1, 1984.
General Authority: NDCC 57-37.1, 57-39.2, 57-40.2, 57-40.3-12,
57-43.1, 57-43.2, 57-55-09

Law Implemented: NDCC 57-37.1, 57-39.2, 57-40.2, 57-40.3-12, 57-43.1,
57-43.2, 57-55

ARTICLE 81-02
PROPERTY TAXES
[Repealed effective October 1, 1982; June 1, 1984]

ARTICLE 81-02.1
PROPERTY TAXES

Chapter
81-02.1-01 Mobile Home Tax
CHAPTER 81-02.1-01
MOBILE HOME TAX
Section
81-02.1-01-01 Requirements for Application
81-02.1-01-02 Filing Requirements
81-02.1-01-03 Form and Contents of Application
81-02.1-01-04 Computation of Taxable Value
81-02.1-01-05 Filing Procedures for the Counties
81-02.1-01-06 Accounting of Mobile Home Taxes
81-02.1-01-07 Due Dates
81-02.1-01-08 Noncompliance by Mobile Home Owner
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81-02.1-01-09 Penalties Cannot be Waived

81-02.1-01-10 Collections

81-02.1-01-11 ° Application by New Owner Not Required if Mobile
Home Has Current Decal

81-02.1-01~12 Decal Nontransferable

81-02.1-01~13 Mobile Home Temporarily in State

81-02.1-01-14 Tax Not Applicable to Licensed Mobile Home
Dealers

81-02.1-01-15 Liability for Taxes Upon Sale of Mobile Home

81-02.1-01-16 No Refunds or Credits Upon Sale or Disposition

81-02.1-01-17 Tax Decal or Tax Release Displayed During Transport

81-02.1-01-18 Tax Decals Lost or Destroyed

81-02.1-01-01. Requirements for application. The term "owner"
for the purpose of determining who must apply for a mobile home tax
decal means the person holding legal title to the mobile home. A
vendee, mortgagor, or lessee is the owner if the mobile home is subject
to a conditional sales agreement or lease with an option to purchase
upon expiration of the agreement and if the vendee, mortgagor, or lessee
is entitled to possession of the mobile home.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-01.1, 57-55-02

81-02.1-01-02. Filing requirements. The owner of every mobile
home subject to tax must apply for a tax decal each year to the county
director of tax equalization in the county of the owner's domicile. If
the mobile home is permanently located in a county other than the
owner's domicile, the application must be made in the county where the
mobile home is located.

A mobile home owner exempt from the tax must apply to the county
director of tax equalization for a tax-exempt decal. If the owner's
exempt status is established, the county treasurer will issue a special
tax-exempt decal which must be attached to the mobile home.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-01, 57-55-02

81-02.1-01-03. Form and contents of application. The application
for a tax decal must be made on forms furnished by the county director
of tax equalization. An original and two copies must be filed with the
director. The application must include a full description of the mobile
home, the name of the manufacturer, the serial number, age, length and
width, the location, and the owner's name and address.

History: Effectivé June 1, 1984.
General Authority: NDCC 57-55-09
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Law Implemented: NDCC 57-55-02

81-02.1-01-04. Computation of taxable value. The taxable value
of a mobile home is determined as follows:

1. The total square feet of the mobile home is muitiplied by the
average cost per square foot, as shown in the tax department's
guidelines for the appropriate quality and width, to determine
the true and full value.

2. The true and full value is multiplied by the percentage in
subsection 3 of North Dakota Century Code section 57-02-01 +to
determine assessed value.

3. The assessed value is multiplied by the percentage in
subsection 1T of North Dakota Century Code section 57-02-27, to
arrive at the taxable value if the mobile home is used for
residential purposes. If the mobile home is wused for
commercial purposes, the assessed value is multiplied by the
percentage found in subsection 3 of North Dakota Century Code
section 57-02-27.

The taxes due on the mobile home are then determined by applying
the taxable value to the preceding year's total mill levies which

applied to property within the taxing district where the mobile home is
located.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-04

81-02.1-01-05. Filing procedures for the counties. When the
computation of the mobile home tax decal section of the application s
complete, the county director of tax equalization must retain one copy
and deliver the original and one copy to the county treasurer.

If the taxes are paid in full, the treasurer must issue a
prenumbered decal and a receipt showing the amount of payment and the
type of tax. The receipt and decal number must be recorded on the face
of the application. The copy is then returned to the owner and the
original retained by the treasurer.

The county treasurer must maintain an account for tax payments
received in installments. If payment of the tax is made 1in
installments, a receipt indicating the amount of payment and the type of
tax must be issued to the owner. The tax decal must be dissued upon
payment of the second instaliment. The county treasurer must inform the
county director of tax equalization 1if an installment becomes
delinquent, and the director must give the owner notice of the
delinquency as provided in North Dakota Century Code section 57-55-11.
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History: Effective June 1, 1984.
General Authority: NDCC 57-55-=09
Law Implemented: NDCC 57-55-03, 57-55-04

81-02.1-01-06. Accounting of mobile home taxes. Mobile home
taxes, including penalties for delinquencies, must be credited by the
county treasurer to a special account established for each year. The
account must be designated as the "Mobile Home Tax Account" for the year
in which the tax decal was issued. The taxes must be retained by the
county treasurer in the account until the monthly disbursements are made
as provided for in North Dakota Century Code section 11-14-16.

History: Effective June 1, 1984,
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-01.1, 57-55-02, 57-55-04

81-02.1-01-07. Due dates. The due date for the mobile home tax
is the day fixed by law on which the tax first becomes due and payable.
- If the mobile home is brought into or acquired in this state on or after
January first, the tax becomes due on the eleventh day thereafter. The
eleventh day 1is computed by counting day one as the first day it was
brought into or acquired in this state.

The due date must be distinguished from the delinquency date,
which is the date penalties fixed by law attach to unpaid taxes.

History: Effective June 1, 1984,
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-01.1, 57-55-03

81-02.1-01-08. Noncompliance by mobile home owner. A mobile
home owner is not in compliance with the mobile home tax law 1if the
owner:

1. Has not applied for a tax decal within the required time.

2. Has applied for a tax decal but has not paid the tax or
installment on time.

3. Has not paid the full penalty which has attached to a
delinquent tax.

4. Has not properly attached the tax decal to the mobile home.
History: Effective June 1, 1984.

General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-07, 57-55-11
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81-02.1-01-09. Penalties cannot be waived. No penalties
attached to delinquent and unpaid taxes levied under the mobile home. tax
law may be waived by the county treasurer.

History: Effective June 1, 1984,
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-03

81-02.1-01-10. Collections. The provisions of North Dakota
Century Code chapter 57-22 for collection of delinquent personal
property tax apply to the collection of delinquent mobile home taxes.
Any housetrailer or mobile home occupied as a residence by a debtor or a
debtor's family is not exempt from process, levy, or sale for tax levied
pursuant to the mobile home tax law.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-02, 57-55-03

81-02.1-01-11. Application by new owner not required if mobile
home has current decal. If a mobile home with a current decal is
acquired during a year, the new owner is not required to obtain a new
decal for that year. If a tax-exempt decal is attached to the mobile

home, the new owner must apply for a tax decal within the statutory
time.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-04

81-02.1-01-12. Decal nontransferable. The tax decal issued for a
particular mobile home is nontransferable and cannot be used on any
other mobile home. If the mobile home is sold, traded in on another
mobile home or property, or disposed of in any manner, the decal must
remain on the mobile home.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-07

81-02.1-01-13. Mobile home temporarily in state. A mobile home
in the state temporarily because it is being transported through the

state or being used by persons on vacation or visiting in North Dakota
is not subject to tax.

A mobile home brought into North Dakota for use by the owner or
another person employed or engaged-in a trade, occupation, business, or
profession in this state 1is subject to tax. An application must be
filed with the county director of tax equalization on or before the
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eleventh day it is in the state even though it may be taken out of state
at a later date within the year.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-07, 57-55-07.1

81-02.1-01-14. Tax not applicable to licensed mobile home
dealers. The mobile home tax does not apply to mobile homes held by a
licensed mobile home dealer for resale if the mobile home is not used as
a residence or as a place of business.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-01

81-02.1-01-15. Liability for taxes upon sale of mobile home. When
a mobile home upon which the yearly decal tax has not been paid is sold,
it is presumed that the tax was taken into consideration during the
price negotiations between the buyer and the seller. The tax is imposed
upon the property itself even though the owner is required to pay it.
When the tax remains unpaid after the sale, it will be collected as
follows:

1. The county director of tax equalization will collect the tax
due from the seller prorated for the period of ownership
during the year.

2. The buyer 1is 1liable for tax prorated for the period of
ownership during the year of purchase.

3. If the tax cannot be collected from the seller, the buyer is
1iable for the full amount of tax due for the year of
_ purchase.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-01.1, 57-55-05

81-02.1-01-16. No refunds or credits upon sale or disposition.
If tax is levied for a particular year on a mobile home sold during that
year, none of the tax will be refunded or abated except as provided in
North Dakota Century Code sections 57-55-04.1 and 57-55-12. No refund
will be issued if the mobile home sold is moved to another state.

History: Effective June 1, 1984.

General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-12
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81-02.1-01-17. Tax decal or tax release displayed during
transport. A licensed mobile home dealer transporting a mobile home
from the dealer's Tot to a purchaser's lot is not required to display a
current mobile home tax decal or a tax release statement.

History: Effective June 1, 1984.
General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-11

81-02.1-01-18. Tax decals lost or destroyed. If a tax decal
issued by the county treasurer 1is 1lost, destroyed, or mutilated, a
replacement decal may be obtained from the county treasurer by paying
one dollar and furnishing information indicating the reason for the
replacement.
History: Effective June 1, 1984,

General Authority: NDCC 57-55-09
Law Implemented: NDCC 57-55-02, 57-55-06

ARTICLE 81-04
SALES AND USE TAXES
[Repealed effective October 1, 1982; June 1, 1984]

ARTICLE 81-04.1

SALES AND USE TAXES

Chapter

81-04.1-01 General Rules

81-04.1-02 Sales to Government Entities

81-04.1-03 Miscellaneous Sales

81-04.1-04 Specific Occupations
CHAPTER 81-04.1-01

GENERAL RULES

Section

81-04.1-01-01 Purpose

81-04.1-01-02 Confidential Information

81-04.1-01-03 Taxable Sales - Engaging in Business
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81-04.1-01-04 Permits

81-04.1-01-05 _ Direct Payment Permits

81-04.1-01-06 Sale of Business - Permit Not Transferable

81-04.1-01-07 Change of Location

81-04.1-01-08 Monthly Sales Tax Deposits

81-04.1-01-09 Deposits or Prepayments on Purchase Price
of Tangible Personal Property

81-04.1-01-10 Freight, Delivery, and Other Transportation
Charges

81-04.1-01-11 Handling Charges and Finance or Carrying
Charges

81-04.1-01-12 Processing

81-04.1-01-13 Containers, Wrapping Materials, Cartons,
String

81-04.1-01-14 Receipts From Sales of Taxable Materials,
Supplies, and Services

81-04.1-01-15 Certificate of Resale

81-04.1-01-16 Casual or Occasional Sales

81-04.1-01-17 Used or Secondhand Tangible Personal
Property

81-04.1-01-18 Goods on Consignment

81-04.1-01-19 Sale of Traded-in Property

81-04.1-01-20 Repossessed and Returned Property

81-04.1-01-21 Articles Made to Order

81-04.1-01-22 Services

81-04.1-01-23 Manufacturers

81-04.1-01-24 Manufacturer's and Retailer's Federal
Excise Tax

81-04.1-01-25 Bad Debts

81-04.1-01-26 Purchases Subject to Use Tax

81-04.1-01-27 Bookkeeping Requirements

81-04.1-01-01. Purpose. The retail sales tax is imposed on the
gross receipts of retail sales of tangible personal property within
North Dakota. The statutes governing sales tax in North Dakota are
found in North Dakota Century Code chapter 57-39.2.

The wuse tax 1is 1imposed on the storage, use, or consumption of
tangible personal property in North Dakota. If property is purchased at
retail for wuse, storage, or consumption in North Dakota and is not
subject to sales tax in North Dakota, it is subject to use tax. The
statutes governing use tax in North Dakota are found in North Dakota
Century Code chapter 57-40.2.

The purpose of the administrative rules covering sales and use tax
in North Dakota is to define and expand upon the relevant statutes in
the North Dakota Century Code. Therefore, these rules are to be used in
conjunction with relevant statutes.

History: Effective June 1, 1984.

General Authority: 'NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01
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81-04.1-01-02. Confidential information. A return includes all
the business records and information of a vretailer which reflect or
record ‘sales or use tax data which are used to calculate sales or use

tax obligations for purposes of North Dakota Century Code section
57-39.2-23. ’

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-23

81-04.1-01-03. Taxable sales - Engaging in business. Taxable
sales are sales at retail made in North Dakota by a person engaged in
the business of selling at retail to purchasers for final use or
consumption and not for resale or processing. Such sales are wusually

made by retail merchants but may also be made by manufacturers, jobbers,
wholesalers, farmers, and others.

1. The term "sale" includes:
a. The exchange of property.
b. Installment, credit, conditional, or corisignment sale.
c. Any sale or transfer for consideration.

d. Ordering, selecting, or aiding a customer in selecting
from a price 1ist goods which are shipped directly to the
customer.

e. The 1leasing or renting of tangible personal property for
final consumption or use.

f. Periodic minimum charges received by a retailer of steam,
gas, or communication services whether or not the customer
actually used the services during the period.

2. Engaging in selling at retail includes:

a. Maintaining directly or indirectly or through a
subsidiary, an office, warehouse, distribution house, or
other place of business.

b. Having an agent, salesman, or solicitor temporarily or
permanently operating within the state under the authority
of the seller or its subsidiary regardless of whether the
business is qualified to do business in the state.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-14, 57-39.2-20
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81-04.1-01-04. Permits. A sales tax permit will not be issued to
a person not engaged in a retail business for the purpose of permitting
that person to purchase at wholesale or to purchase without payment of
sales tax to the seller.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-14

81-04.1-01-05. Direct payment permits. The direct payment
permit authorizes the applicant to make direct payment of sales or use
tax to the tax commissioner.

An  applicant electing to pay taxes directly to the tax
commissioner must issue a direct payment certificate to the retailer in
the form prescribed by the tax commissioner. The certificate exempts
the retailer from liability for sales or wuse tax and obligates the
applicant to pay taxes directly to the tax commissioner.

To qualify for a direct payment permit, a business must
demonstrate to the satisfaction of the tax commissioner that:

1. The person purchases substantial amounts of tangible personal
property for business use under circumstances which make it
difficult or impractical at the time of purchase to determine
whether such property is subject to sales or use tax.

2. The person holds or has applied for a sales and use tax
permit.

3. The direct payment method will materially reduce the
administrative work of collecting the tax.

4. The firm's accounting system will clearly reflect the proper
amount of tax due.

5. The firm makes taxable purchases in sufficient volume to
justify the expense of regular tax department audits.

Application for a direct payment permit must be submitted to the
tax commissioner. The application must be a letter containing the
applicant's name, address, sales and use tax account number, description
of the business, the accounting system used, volume of purchases, and
justification for adopting the direct payment method.

Each application accepted will receive a direct payment permit
numbered, dated, and signed by the tax commissioner or the
commissioner's representative. The tax commissioner will issue a direct
payment permit only when, in the tax commissioner's judgment, it is 1in
the best interest of the state to do so.
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Each person issued a direct payment permit must keep a Tist of all
vendors from whom purchases are made under the direct payment method and
must submit such 1ist for examination upon the tax commissioner's
request.

The holder of a direct payment permit must either issue the permit
to all vendors required to collect North Dakota sales and use taxes and
accrue all 1iability as a use tax, or maintain accounting records
sufficient to show the amount of sales tax paid to vendors 1in each
reporting period.

If the holder of the permit chooses the latter alternative, all
purchases from any one supplier must be made either exempt or taxable.
The vendor may not assess the sales tax on only selected transactions.

A direct payment permit may not be used in connection with:
1. Purchases of taxable food or beverages.
2. Purchases of taxable lodging or related services.

3. Purchases of admissions to places of amusement or athletic
events, or the use of amusement devices.

A direct payment permit is not transferable. The tax commissioner
may revoke a direct payment permit at any time with or without cause.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-14.1,
57-40.2-13

81-04.1-01-06. Sale of business - Permit not transferable. When
the holder of a sales tax permit sells the business to another person,
all sales tax for which the holder is liable is due immediately. The
holder must immediately notify the tax commissicner and surrender the
holder's permit for.cancellation. Within fifteen days, the holder must
make a final sales tax return and remit all sales tax due. The
purchaser of the business must make application for a new permit in the
purchaser's own name.

If the ownership status of a business which holds a sales tax
permit changes from one type of business ownership to another, the new
owner must apply for a new permit.

When a corporation 1is sold, or when new corporate officers are
added or replaced, the tax commissioner must be notified of these
changes although no new sales tax permit is required. A new permit is
required if one or more partners enter or leave a partnership.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
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Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-10,
57-39.2-11, 57-39.2-14, 57-39.2=20 ,

-81-04.1-01-07. Change of location. When a holder of a retail
sales tax permit changes the business location of the retail business
without changing the nature of the business, the permitholder must
notify the tax commissioner of the change of location and of the new
address. Upon notification, the tax commissioner will issue without
charge a corrected sales tax permit showing the new business address.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-14

81-04.1-01-08. Monthly sales tax deposits. Qualified sales or use
tax permitholders who fail to comply with the monthly requirement, fail
to file the forms on time, or fail to pay ninety-five percent of the tax
due for the month forfeit the one and one-half percent compensation for
expenses.

A quarterly sales and use tax return must be filed in addition to
the monthly estimates each quarter. The gquarterly return is to contain
a reconciliation schedule which the sales and use tax permitholder must
complete. Any additional sales or use tax due over and above the
ninety-five percent reported on each monthly estimate must be paid
together with the quarterly report.

The filed returns will be reviewed by the office of the tax
commissioner each calendar year to determine if new sales or use tax
permitholders qualify to file monthly estimates and to determine if
sales or use tax permitholders who have filed monthly estimates must
revert to quarterly filing status.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-12

81-04.1-01-08. Deposits or prepayments on purchase price of
tangible personal property. When retailers of tangible personal
property accept deposits from customers for goods to which the purchaser
obtains possession only upon payment of the full purchase price, if
there 1is a contract to sell specific goods, title passes to the buyer
when the parties to the contract intend it to be transferred, with
consideration of the terms of the contract, the conduct of the parties,
usage of trade, and the circumstances of the case.

If the buyer makes a deposit on the purchase price of specific
goods, and the seller assigns those goods to the sale, title to the
goods passes and the sale is made at the time the contract is entered
into irrespective of the fact that the full amount of the purchase price
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may not have been paid by the buyer. The prepayment or deposit must be
included in the measure of the seller's tax at that time.

If no specific goods are selected by the buyer or assigned to the
sale by the seller, title to the goods does not pass until the buyer
selects specific goods, and they are assigned to the sale by the seller.
Here the seller merely acts as a depository of funds 1left with the
seller by the buyer, and such prepayments or deposits are not receipts
from a sale of tangible personal property until a sale is actually made.
In such case, the sale takes place when possession of the goods is
delivered to the buyer, and the seller must report as gross receipts
from the sale the total amount of the purchase price as of the time of
sale.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-10, 57-39.2-11, 57-39.2-12, 57-39.2-12.1

81-04.1-01-10. Freight, delivery, and other transportation
charges.

1. If the retail sale is made free on board point of origin, the
title passes to the buyer at that time, and any subsequent
shipment of the merchandise is a shipment made by the buyer of
the buyer's own property. The retail seller, in such a
situation, would not collect tax on the amount of freight paid
because the buyer is shipping the buyer's own merchandise.

2. If the retail sale is made free on board destination, the
title to the merchandise passes to the buyer when the
merchandise has reached the point of destination. The retail
selier, in such a situation, 1is required to include the
freight charges in the base upon which sales tax is charged.

3. Charges paid by a retailer for transporting tangible personal
property from the source of supply to the retailer's place of
business are not deductible for sales tax purposes by the
retailer from the price for which the retailer thereafter
sells it.

4. If the freight, delivery, or transportation charges in the
contract are violated, the time and place at which title
passes depend on the intent of the parties, as determined by
the terms of the contract, the conduct of the parties, and
usage of the trade.

5. If the subject matter of the contract (that 1is, the
merchandise) has not been ascertained and assigned to the
contract or if something remains to be done by the seller to
put the merchandise in a deliverable state, title does not
pass until that occurs.
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6. Unless a contrary intent appears, delivery to the buyer will
be considered prima fa¢ie evidence of an intention to pass
title at the time delivery is made, and the sale occurs at
that time.

7. A1l the provisions and conditions 1listed above apply to
freight, delivery, and transportation charges on rental
equipment since a rental or lease is a sale under the sales
tax law.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-04, 57-40.2-01, 57-40.2-02.1, 57-40.2-04, 57-40.2-13

81-04.1-01-11. Handling charges and finance or carrying
charges.. When tangible personal property is sold at a fixed price plus
an additional service, handling, or finance charge, such charges are
part of the selling price, and sales tax must be computed on the gross
receipts from such sale. Finance, carrying, and interest charges are
not taxable as handling charges if separately agreed upon by the buyer
and the seller and if separately billed by the seller to the buyer.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-01-12. Processing. The nonreturnable containers in
which tangible personal property is sold, when sold for processing, are
exempt from sales tax if it is intended that such containers become an
integral, ingredient, or component part of tangible personal property
intended to be sold ultimately at retail. Receipts from the sale of
tangible personal property to fabricators, manufacturers, producers, or
processors which will not actually become an integral, ingredient, or
component part of the product produced, are taxable.

The sale of an item of tangible personal property for the purpose
of incorporating it in or attaching it to real property is a sale of
tangible personal property for a purpose other than for processing and
is taxable sold to a contractor or subcontractor for attachment to real
property situated outside of North Dakota if taxable 1in state of
attachment.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01

81-04.1-01-13. Containers, wrapping materials, cartons, string.
Receipts from the sale’of containers, labels, cartons, packing cases,
wrapping paper, wrapping twine, bags, bottles, shipping cases, and
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similar articles and receptacles sold to manufacturers, producers,
wholesalers, retailers, or jobbers, which are used as containers of
tangible personal property and are sold either for -resale or at retail,
are not subject to sales tax if the charge made for the property sold
includes the container and title to the container passes to the
purchaser with the merchandise sold.

Receipts from the sale of containers, labels, and cartons sold to
those businesses rendering service are subject to the sales tax since
these businesses are the users or consumers of such items, and sales to
them are taxable.

Containers wused for the purpose of delivering tangible personal
property sold to customers, which may be returned to the seller, are not
subject to sales tax when sold to the customer. The seller consumes or
uses the containers in the seller's business, and the sale to the seller

.of such containers is subject to the tax. A deposit made by or required
of the customer to secure the return of the container is not regarded as
a retail sale, and it is not subject to the sales tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-04

81-04.1-01-14. Receipts from sales of taxable materials, supplies,
and services. Receipts from sales of taxable materials, supplies, and
services to retail stores for their own use in maintenance, advertising,
and office use are not for resale and are subject to sales tax.

The retailer must pay tax on all idtems for final use when
purchasing them from the supplier. If the retailer fails to pay the tax
when buying these items, the retailer must report them on his regular
sales and use tax return for the filing period in which the items were
purchased.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-07

81-04.1-01-15. Certificate of resale. Receipts from the sale of
tangible personal property for the purpose of resale by the purchaser
are not subject to sales tax 1if the buyer furnishes a resale
certificate. A new resale certificate is not needed for each sale, but

the seller must have a signed certificate of resale from all customers
who buy for resale.
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If a seller claims a sale as a sale for resale, and it is
determined that such sale is not exempt, any tax and penalty due thereon
will be collected from the buyer.

Whenever a person submits a false certificate of resale to a
seller, the person submitting the false certificate is Tliable for any
tax and penalties which attach on the sale.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-04, 57-39.2-10

81-04.1-01-16. Casual or occasional sales. Casual or occasional
sales made by an individual are not subject to sales tax. Sales made in
the course of a regularly conducted business are subject to sales tax.
The following are retailers who must collect and remit sales tax:

1. The auctioneer who auctions the belongings of several
undisclosed individuals at a public auction.

2. Persons who buy antiques from others and offers them for sale
at a public auction or through a private sale.

3. Persons who conduct permanent rummage sales through which they
dispose of the property of others.

A retailer may not claim a casual sale if the property sold is
similar to property sold by the retailer in the regular course of
business.

A person selling one's own products occasionally is making casual
sales, and such sales are not taxable. Sales of such number, volume, or
frequency as to indicate that the sale is not a casual or isolated one
are subject to tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-04, 57-39.2-20, 57-40.3

81-04.1-01-17. Used or secondhand tangible personal property.
Used or secondhand tangible personal property in the form of goods,
wares, and merchandise 1is taxable in the same manner as new property
would be taxed, unless the sale is a casual or isolated one.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-20
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81-04.1-01-18. Goods on consignment. Persons engaged in the
business of selling tangible personal property of others are retailers.
Sales are subject to sales tax Jif such property is sold in the
retailer's place of business or is sold by the retailer for an
undisclosed principal. This also applies to an auctioneer who sells
tangible personal property belonging to a retailer, no matter where the
sale is located.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2~03.3 .

81-04.1-01-19. Sale of traded-in property. When one article is
traded in on another article, the sales tax applies only on the
difference in value between the two articles. The secondhand article is
subject to sales tax when resold.

Whenever property not subject to sales tax or to motor vehicle
excise tax is taken as part consideration of the purchase price, the
purchaser is required to pay sales tax on the full purchase price.

When a wused mobile home is traded in for other tangible personal
property, sales tax applies on the full purchase price with no deduction
for the value of the trade-in.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1

81-04.1-01-20. Repossessed and returned property. When
tangible personal property which has been repossessed by the original
seller or by a finance company is resold, the entire gross receipts from
such sales are taxable.

When retailers .sell tangible personal property on time payments,
and it becomes necessary for the retailer to repossess the tangible
personal property, the transaction is handled as follows:

1. If the retailer previously included the total selling price of
the tangible personal property in the retailer's gross sales
and remitted tax to the tax commissioner but did not collect
sales tax from the buyer, the retailer may enter a credit in
the amount of the unpaid balance of the original sale. This
credit is deductible by the retailer regardless of whether or
not the retailer has assigned the installment contract. If
the retajler assigns the contract, it must be assigned subject
to an agreement to repurchase it in the event of default by
the purchaser under the contract or subject to a guarantee
that the payment under the contract will be made.

272



2. If the retailer collected and remitted the full amount of
sales tax on the full sales price at the time of sale, the
retailer is not entitled to take a deduction for the goods
returned unless the tax is returned to the purchaser on the
unpaid balance.

3. If the retailer included in gross receipts only the amount of
cash actually received from the sale and did not collect full
sales tax from the customer, no credit for return of the
repossessed property to the retailer's stock will be allowed.

When goods are returned to a retailer, and the purchase price is
returned to the buyer, the retailer may claim a credit on a subsequent
sales and use tax return for the amount of the sale claimed on a prior
return if the previously paid tax is returned to the customer.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-05,
57-39.2-24, 57-39.2-27

81-04.1-01-21. Articles made to order. When manufacturers,
fabricators, or retailers agree to furnish the material and fabricate
articles of tangible personal property, the total receipts from the sale
of such articles are subject to sales tax. These businesses may not
deduct labor or service costs of fabrication or production from the
sales tax base even though such charges are billed to customers apart
from charges for materials.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1

81-04.1-01-22. Services. Personal and professional services are
not subject to sales tax, but materials and supplies used solely in
rendering services are subject to sales tax when purchased. Materials
and supplies which may be used either in rendering service or sold at
retajl may be purchased for resale, and sales tax must be collected when
these items are sold at retail. The portion of these materials and
supplies sold separately to the customer is subject to sales tax and
must be included in the sales and use tax report as gross sales. The
portion of these materials and supplies used and consumed in rendering
service is taxable. The purchase cost must be included as use tax on
the sales and use tax return of the person rendering the service.

If taxable materials and supplies are purchased from a supplier
holding a North Dakota sales and use tax permit, sales tax must be paid
to the supplier, but 1if taxable materials and supplies are purchased
from an out-of-state supplier who does not collect North Dakota sales
tax, the use tax must be remitted to the tax commissioner.
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If a service charge for installation of tangible personal property
and the property remains personal is included in the price, sales tax
applies to the entire price, but if the installation charge is separate
from the price of the personal property, sales tax does not apply to the
installation charge.

Persons engaged in the business of repairing, altering, restoring,
or cleaning of tangible personal property belonging to others render a
service, which is not subject to sales tax. If the repairer also sells
tangible personal property at retail which is similar to the property
used and consumed 1in rendering the services, the repairer must hold a
retail sales tax permit. A vrepairer making an additional itemized
charge to the customer for supplies and materials used and consumed by
the repairer must charge sales tax on the additional charge.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-11, 57-39.2-14, 57-40.2-01, 57-40.2-02.1, 57-40.2-05,
57-40.2-06, 57-40.2-13

81-04.1-01-23. Manufacturers. Sales tax applies to the sale of
tangible personal property to persons who purchase it for use in
manufacturing, producing, or processing tangible personal property and
not for physically incorporating it into the manufactured article.

Items which are consumed or destroyed in the manufacturing process
but which do not become a part of the finished product are subject to
sales tax. Purchase of these items by a manufacturer is taxable, and
suppliers must charge sales tax on these consumable items. If the items
are purchased from an out-of-state supplier, or if a North Dakota
supplier fails to charge the tax, the North Dakota manufacturer must
report the use tax directly to the North Dakota tax commissioner.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-07

81-04.1-01-24.  Manufacturer's and retailer's federal excise tax.
When products subject to federal manufacturer's excise tax are sold at

retail by other than the manufacturer, the tax becomes a part of the
sales tax base.

When manufacturers sell directly to consumers, and the federal
manufacturer's excise tax is billed separately, the excise tax 1is not
included in the sales tax base.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2
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81-04.1-01-25. Bad debts. Bad debts may be deducted from gross
receipts when the tangible personal property is sold on cred1t and the
following facts are fully shown: :

1. That the account has not been paid and has been found to be
worthless.

2. That the amount was previously included in the gross receipts
and sales tax collected and remitted by the retailer.

3. That the account has been charged off the retailer's books for
income tax purposes.

When claiming the deduction, the permitholder must report the
customers' names, addresses, amount charged off, and the period in which
the sale was included in the holder's taxable sales.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19 ‘
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-05, 57-39.2-10, 57-39.2-11

81-04.1-01-26. Purchases subject to use tax. When a retailer
takes merchandise from stock for personal use or for a gift, the
retailer is responsible for the use tax based on the cost of the
merchandise. Retailers purchasing items for maintenance, advertising,
and office use are subject to sales tax and must pay tax on all jtems
for final use when purchasing them from the supplier. If the retailer
fails to pay tax when buying these items, the retailer must report them
on the quarterly sales or use tax return for the filing period in which
the items were purchased.

A purchaser 1is required to pay any use tax to the seller if the
seller holds a North Dakota sales and use tax permit. If the seller
does not hold a permit, the purchaser is required to remit the tax
directly to the tax commissioner.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-40.2-01, 57-40.2-02.1, 57-40.2-03.2, 57-40.2-05,
57-40.2-06, 57-40.2-07, 57-40.2-09, 57-40.2-13

81-04.1-01-27. Bookkeeping requirements. A1l sales tax
permitholders, construction contractors, those selling, storing, using,
or consuming tangible personal property in this state and every lessor
and lessee of tangible personal property for use in this state must keep
adequate and complete records showing:

1. Gross receiptd from sales or rental payments from leases of
tangible personal property.
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2. A1l deductions allowed by taw and claimed in filing returns.

3. Total purchase price of all tangible - personal property
purchased for sale, consumption, or lease in North Dakota.

The records must include the books of account ordinarily
maintained by the average businessman engaged in a similar business,
together with all bills, receipts, invoices, cash register tapes, or
other original documents supporting the entries in the books of accounts

as well as all schedules or working papers used in the preparation of
sales or use tax returns.

A1l records must be maintained so that details underlying the
summary accounting data are identifiable and available wupon the tax
commissioner's request. Supporting documents such as sales invoices,
purchase invoices, and credit memoranda, must be readily available.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-10, 57-39.2-11,
57-39.2-21, 57-40.2-01, 57-40.2-09, 57-40.2-13

CHAPTER 81-04.1-02
SALES TO GOVERNMENT ENTITIES

Section

81-04.1-02-01 Sales to the State of North Dakota, Other
States, any Subdivisions of North Dakota,
and Sales by Municipal Corporations

81-04.1-02-02 Contracts with Governments

81-04.1-02-03 Tangible Personal Property Purchases -
United States Government

81-04.1-02-04 Sales to Federal Corporations

81-04.1-02-01. Sales to the state of North Dakota, other states,
any subdivisions of North Dakota, and sales by municipal corporations.
Gross receipts from sales of tangible personal property or from
furnishing services to this state or any of its political subdivisions,
departments, agencies, or institutions are exempt from sales tax. Sales
or furnishing services to any other state are exempt from sales tax, but
sales or furnishing services to the political subdivisions or
municipalities of a foreign state are subject to sales tax.

Retail sales or furnishing of services to the public by any state,
subdivisions, departments, or institutions of any state, are subject to
sales tax.

History: Effective June 1, 1984.
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General Authority: NDCC 57-39.2-19, 57-40.2-13 :
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-04 v

81-04.1-02-02. Contracts with governments. A contractor
performing contracts for the United States government, this state,
counties, cities, villages, or any other municipal corporation in this
state is not exempt from payment of the sales or use tax on materials
and supplies used by the contractor to carry out the contracts.

History: Effective June 1, 1984,

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-10, 57-39.2-20, 57-40.2-01, 57-40.2-02.1, 57-40.2-03.3,
57-40.2-05, 57-40.2-06, 57-40.2-09, 57-40.2-13, 57-40.2-14

81-04.1-02-03. Tangible personal property purchases - United
States government. Except as provided by Congress, the United States
government 1is not required to collect sales tax when making a sale.
However, the purchaser of taxable tangible personal property or services
from the United States government must report and remit the sales or use
tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.
57-39.2-03.3, 57-39.2-04, 57-39.2-11, 57-39.2-20, 57-40.2-
57-40.2-02.1, 57-40.2-03.2, 57-40.2-04, 57-40.2-05, 57-40.2-
57-40.2-13

2,
01,
06,

81-04.1-02-04. Sales to federal corporations. Federal statutes
creating the following corporations contain provisions which have been
construed by the United States supreme court as exempt from sales or use
tax.

1. Federal land banks.

2. Federal deposit insurance corporation.

3. Homeowners loan corporation.

4. Federal farm mortgage corporation.

5. Federal home loan banks.

6. Reconstruction-finance corporation.

7. American national red cross.

8. Federal credit unions.
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History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-40.2-04

CHAPTER 81-04.1-03
MISCELLANEOUS SALES

Section
81-04.1-03-01 Sales to American Indians - Sales on
an Indian Reservatijon
81-04.1-03-02 Sales by Employers to Employees
81-04.1-03-03 Food and Food Products for Human
Consumption
81-04.1-03-04 Sales in Interstate Commerce
81-04.1-03-05 Sales of Legal Tender Coins and Currency
81-04.1-03-06 Meal Tickets and Gift Certificates
81-04.1-03-07 Sales to Owners or Operators of a Building
81-04.1-03-08 Sales by Trustees, Receivers, Executors,
and Administrators
81-04.1-03-01. Sales to American Indians - Sales on an Indian

reservation. An Indian retailer whose place of business is on an Indian
reservation in this state is not required to hold a North Dakota sales

tax permit or to collect North Dakota sales tax on sales to any
customer.

A non-Indian retailer whose place of business is on an Indian
reservation cannot collect sales tax on sales to enrolled Indian
customers but must collect and remit North Dakota sales tax on all sales
to non-Indian customers.

Any retailer whose place of business is outside an Indian
reservation may exempt sales made by delivery to an enrolled Indian
customer 1living on an Indian reservation 1if the retailer maintains
adequate records supporting the exempt status of the sale.

A1l sales to American Indians outside of an Indian reservation are
subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-03-02. Sales by employers to employees. Purchases of
tangible personal property by employees from their employer are subject
to sales tax. Employers operating a restaurant or cafeteria exclusively
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for employees are retailers and the gross receipts from such sales are
subject to sales tax. Employees ordering merchandise from an, employer's
wholesale catalog for personal use are subject to sales tax.

History: .Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3

81-04.1-03-03. Food and food products for human consumption.
Candy, confectionary, breath mints, and nonmedicated chewing gum are
food products for human consumption and are exempt from sales tax when
purchased for consumption off the premises where purchased. These
products sold at a place where they will be consumed on or near the
premises are taxable.

Sales of food products prepared for immediate consumption on or
near the premises of the seller are subject to sales tax even though
they are sold on a "take out" or "to go" order by restaurants and
drive-ins and are actually packaged or wrapped and taken from the
premises.

When a package contains food and nonfood products, if the value of
the nonfood items exceeds fifty percent of the total selling price, the
entire sale is subject to the tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04.1

81-04.1-03-04. Sales in interstate commerce. When tangible
personal property is sold by a North Dakota retailer for use or
consumption and delivered to the purchaser in another state and the
goods are not to be returned to this state, the sale is not subject to
sales tax. The method of transporting the goods 1is irrelevant.
However, where the seller actually delivers possession of the goods to
the buyer or the buyer's representative or agent within this state, the
transaction is then terminated, and the tax applies.

Tangible personal property sold by a North Dakota retailer is not
subject to sales tax if it is shipped from the source of supply in
another state to the purchaser at a point outside this state or
delivered to the purchaser at the source of supply outside the state.
If the property is brought into this state, it is subject to use tax.
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Sales of tangible personal property made within this state by
salesmen, representatives, agents, persons, or firms residing outside
this state and delivered in this state are subject to tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-04, 57-39.2-10, 57-40.2-01, 57-40.2-03.3

81-04.1-03-05. Sales of legal tender coins and currency. Coins
or currency issued as legal tender by foreign nations are exempt from
sales tax. Sales of gold or silver bullion, bars, ingots, or other

sales of precious metal not issued as legal tender by the United States
government or any foreign government are subject to sales tax if sales
of these products takes place within this state.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-10
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-03-06. Meal tickets and gift certificates. A meal ticket
or gift certificate is not subject to sales tax when it is sold to the
consumer. Sales tax 1is added when the meals or merchandise are
purchased.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1

81-04.1-03-07. Sales to owners or operators of a building.
Purchases of tangible personal property by an owner or operator of a
building for tenants' use in alterations, repair, or convenience are
subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1

81-04.1-03-08. Sales by trustees, receivers, executors, and
administrators. When trustees, receivers, executors, and administrators
operate, manage, or control a business engaged in selling tangible
personal property or services, they must collect and remit sales tax on
the gross receipts. It is immaterial that the officer may have been
appointed by a federal court.

Trustees, receivers, executors, or administrators engaged in
liquidating the assets of the business are subject to sales tax if

liquidation is by sales made in the usual and customary manner for use
or consumption.
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The trustee, receiver, executor, or administrator may not report
and remit under a perm1t 1ssued to the previous owner but must app]y for
and obtain a separate sales tax permit. ‘

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-14

CHAPTER 81-04.1-04
SPECIFIC OCCUPATIONS

Section
81-04.1-04-01 Agriculture - Commercial Fertilizers and
. Seeds for Planting

81-04.1-04-02 Agriculture = Farm Machinery and Equipment

81-04.1-04-03 Agriculture - Livestock and Poultry Feeds

81-04.1-04-04 Amusement - Admission Receipts - Public
School Districts

81-04.1-04-05 Amusement - Fair Operators and Concess1ona1res

81-04.1-04-06 Amusement - Games of Chance

81-04.1-04-07 Amusement - Materials Purchased by Religious,
Educational, and Charitable Organizations

81-04.1-04-08 Amusement - Skating Rinks

81-04.1-04-09 Amusement - Tickets and Admissions to
Places of Amusement - Charges for
Participation in Amusement

81-04.1-04-10 Amusement - Vending Machines and
Coin-operated Amusement Devices

81-04.1-04-11 Auctions - Auctioneers, Agents, and Public
Auctions

81-04.1-04-12 Auctions - Foreclosure Sales

81-04.1-04-13 Automobiles = Sales

81-04.1-04-14 Automobiles - Tire and Tube Repairing

81-04.1-04-15 Automobiles - Washing, Waxing, and
Lubrication

81-04.1-04-16 Banks - Federal and State Credit Unions

81-04.1-04-17 Banks - Purchases and Sales by National
Banks, State Banks, Trust Companies,
and Savings and Loan Associations

81-04.1-04-18 Banks -~ Sales by Loan or Finance Companies

81-04.1-04-19 Blacksmith and Machine Shops

81-04.1-04-20 Contractors

81-04.1-04~21 Florists and Nurserymen

81-04.1-04-22 Funeral Homes - Memorial Stones

81-04.1-04-23 Health - Drugstores, Druggists, and Pharmacists

81-04.1-04-24 Health - Hospitals and Infirmaries

81-04.1-04-25 Health - Physicians

81-04.1-04-26 Hotels, 'Restaurants, and Lodging

81-04.1-04-27 Laundries and Drycleaners
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81-04.1-04-28 Military - Army or Navy Personnel and Veterans

81-04.1-04-29 Minerals - Coal

81-04.1-04-30 Minerals - Coke and Natural Gas Sold-to
Industrial Users

81-04.1-04-31 Mobile Homes - Factory Manufactured Homes

81-04.1-04-32 Mobile Homes - Sales and Rentals

81-04.1-04-33 Moving and Storage Companies

81-04.1-04-34 Pawnbrokers

81-04.1-04-35 Pit Operators - Sand and Gravel - Truckers and
Haulers

81-04.1-04-36 Picture Framers

81-04.1-04-37 Photographers and Photofinishers

81-04.1-04-38 Printers, Mimeographers, Duplicators, and
Lithographers

81-04.1-04-39 Rural Electric Cooperatives

81-04.1-04-40 Rentals and Rental Agencies

81-04.1-04-41 Telephone Companies

81-04.1-04-42 Signs - Sales, Rental, and Leasing

81-04.1-04-43 School - Students - Fraternities and Sororities

81-04.1-04-44 School - Students - Supplies

81-04.1-04-45 Transportation - Dining

81-04.1-04-01. Agriculture - Commercial fertilizers and seeds for
planting. Sales of commercial fertilizers, seeds, roots, bulbs, and
small plants for commercial vegetable gardens or agricultural purposes
are not subject to the tax, but such sales for noncommercial purposes

are taxable. A householder's garden 1is not a commercial vegetable
garden.

The term "small plants" includes potted plants, set plants, small
young trees, shrubs, herbs, slips, cuttings, flower seeds, flower
plants, and small saplings.

Small young trees, dincluding fruit trees, and shrubs, when sold
for the purpose of rural windbreaks, shelterbelts, soil erosion
prevention, and other agricultural purposes, are exempt from sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-02. Agriculture - Farm machinery and equipment.
Farm machinery and irrigation equipment used principally for producing
agricultural crops or livestock, including leasing or renting of farm
machinery and equipment, are subject to sales tax at a reduced rate.

Machinery sold for nonagricultural purposes is subject to sales

tax at the full rate. Items such as snowmobiles, snowblowers,
lawnmowers, garden type tractors, and garden tillers are not farm
machines and are subject to sales and use tax. Irrigation equipment

sold for nonagricultural purposes is subject to sales tax. Tires,
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batteries, repair or replacement parts, accessories,- communication
equipment, tools, shop equipment, grain bins, feed bunks, fencing
material, and other farm supplies are subject to sales tax.

Contractors installing barn cleaners, milking systems, automatic
feeding systems, irrigation systems, and similar installations which
become a part of real property are subject to use tax on the cost of the
materials.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-08.2, 57-40.2, 57-40.2-01, 57-40.2-02.1, 57-40.2-03.3,
57-40.2-05, 57-40.2-12

81-04.1-04-03. Agriculture - Livestock and poultry feeds. Pet
foods, including wormers and tonics, are not Tlivestock feeds and are
subject to sales tax whether or not such animals are kept as pets.
Horse feed and rabbit feed are exempt from sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-04. Amusement - Admission receipts - Public school
districts. The receipts of public school districts from entertainment
or events are exempt from sales tax if the net receipts after necessary
operating expenses are deposited in the school district treasury. It is
immaterial whether the receipts are expended directly from the school
district treasury or through an incidental revolving fund.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-05, Amusement - Fair operators and concessionaires.
When a fair enters into a percentage basis contract with concessionaires
for the privilege of conducting exhibitions, games, or entertainment,
the concessionaire is responsible for payment of tax on gross receipts.
Sale of tickets for activities operated during the fair and entirely
controlled by a state, county, district, or local fair board are not
subject to sales tax.

A1l concessionaires operating under licensed carnivals, circuses,
show troupes, and similar organizations are agents of the 1licensed
operator and must report their gross receipts and sales tax to the
l1icensed operator. The licensed operator must maintain a record of the
gross receipts and tax of each concessionaire and remit the sales tax to
the tax commissioner when the operator's own payments are made. The
records must be avajlable to the tax commissioner.
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Operators of carnivals, circuses, show troupes, and similar
organizations traveling from place to place and with tangible personal
property not permanently located in North Dakota must furnish security
in the form of surety, cash, or negotiable bond to the tax commissioner
before starting operations in the state.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-04, 57-39.2-20

81-04.1-04-06. Amusement - Games of chance. Receipts from
games of chance operated by nonprofit organizations are exempt from
sales tax. Instruments for gambling purchased by these organizations
are subject to sales and use tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.3,
57-39.2-04, 57-39.2-20, 57-40.2-02.1

81-04.1-04-07. Amusement - Materials purchased by religious,
educational, and charitable organizations. Purchases by nonprofit,
religious, educational, or charitable organizations of materials needed
to conduct entertainment or athletic events are subject to sales tax.
Items such as programs which are given away, advertising posters,
tickets, and similar ditems are taxable when purchased by these
organizations. Programs which are sold may be purchased tax exempt by
the organization if the organization presents a certificate of resale to
the seller.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-04

81-04.1-04-08. Amusement - Skating rinks. The admission charge
and the charge for the rental or use of skates is subject to sales tax
whether or not they are separately stated.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1

81-04.1-04-09. Amusement - Tickets and admissions to places of

amusement - Charges for participation in amusement. Tax is imposed
upon the gross receipts from the sale of tickets or admission for
participation in  amusement, entertainment, or athletic events.
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Admission dincludes regular dues or fees which entitle one to usual club
or similar organization privileges. Complimentary tickets are, taxable
on the same amount as the regular admission charge.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-04, 57-39.2-20

81-04.1-04-10. Amusement - Vending machines and coin-operated
amusement devices. Gross receipts derived from all coin-operated
machines are subject to sales tax 1if the price per article exceeds
fifteen cents. In the absence of a written lease agreement stipulating
division of gross receipts between the machine owner and the location
owner, the machine owner is responsible for sales tax on all of the
gross receipts derived from a vending machine or amusement device.

The owner of a vending machine or amusement device is liable for
sales tax on machines purchased in this state or for use tax on machines
purchased outside of this state regardless of whether or not a license
fee is paid to any governmental authority for operating the machine.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-40.2-02.1

81-04.1-04-11. Auctions - Auctioneers, agents, and public
auctions. Every auctioneer or agent acting for an unknown or
undisclosed principal, entrusted with the possession of any bill of
lading, customhouse, or warehouseman's receipt for delivery of any
tangible personal property for the purpose of sale, is the owner. Upon
the sale of such property, the individual is required to file a return
and pay sales tax. This rule applies to 1lienholders, such as
storagemen, pawnbrokers, mechanics, and artisans.

Auctioneers are retailers if they conduct a sale at which tangible
personal property owned by any other retailer 1is sold. Sales of
property submitted to the auction by nonretailers are casual sales and
are not subject to sales or use tax.
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Community sales and auction houses are retail establishments, the
gross receipts of which are subject to sales tax. If the auctioneer is
employed by the operator of a public auction, the operator is liable for
the payment of sales tax. A public auction held to dispose of tangible

personal property of an individual is a casual sale, the receipts of
which are not taxable.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.3,
57-39.2-04, 57-39.2~-20

81-04.1-04-12. Auctions - Foreclosure sales. Receipts from the
sale at public auction of tangible personal property secured under the
Uniform Commercial Code are not taxable if the sale is made by a court
decree of foreclosure by an officer appointed by the court for that
purpose or if the property is bid in by the mortgagee. Receipts from
other foreclosure sales where goods and chattels are sold at retail are
subject to sales tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-04

81-04.1-04-13. Automobiles - Sales. The gross receipts from the
sale of motor vehicles, including trailers and semitrailers, are exempt
from sales tax. Vehicles such as all-terrain vehicles, trail bikes,
minibikes, snowmobiles, and go-carts, are not considered motor vehicles

because they are not equipped for highway use and are subject to sales
tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-14. Automobiles - Tire and tube repairing. The sale
of tires which have been retreaded is subject to sales tax. Retreading
is a nontaxable service only when the customer brings in the customer's

own tire casings and those same <casings are actually retreaded and
returned to the customer.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-14, 57-39.2-20 _
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81-04.1-04-15. Automobiles - Washing, waxing, and lubrication.
If lubricants are sold separately from the vrendering of 1lubrication
service, and the customer is billed separately for greases or
lubricants, the tax applies upon the gross receipts from such sale.

‘Receipts from coin~operated automobile washes are not subject to
sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law implemented: NDCC 57-39.2-01, 57-39.2~-02.1, 57-39.2-04

81-04.1-04-16. Banks - Federal and state credit unions. Any
credit union organized under North Dakota Century Code chapter 6-06 or
under the Federal Credit Union Act is exempt from North Dakota sales tax
on purchases of tangible personal property for its own use.

History: Effec'tive June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-17. Banks - Purchases and sales by national banks,
state banks, trust companies, and savings and loan associations. When
financial dinstitutions are engaged in the business of purchasing
tangible personal property for sale, Tease, or rental at retail, they
are required to collect and remit the tax from their customers on all
such sales, leasing, or rental.

When financial institutions acquire tangible personal property to
offer as an inducement to deposit funds, sales tax applies on the full

purchase price. If the seller fails to collect the sales tax, the
financial institution must report the purchase of such merchandise and
pay use tax. If such merchandise is subsequently sold at a reduced

price to depositors, no sales tax applies.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-20, 57-40.3

81-04.1-04-18. Banks - Sales by loan or finance companies.
Companies which repossess or acquire tangible personal property in
connection with their 1loan or finance business and sell such tangible
personal property at retail are required to hold a retail sales tax
permit and collect and remit sales tax on such sales.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-14,
57-39.2-20 ' '
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81-04.1-04-19. Blacksmith and machine shops. When a blacksmith
or machine shop makes or fabricates and sells a finished article to a
customer, the sales tax applies to the full selling price of such
article, with no deduction for labor or material used.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-11

81-04.1-04-20. Contractors. A contractor or subcontractor
installing materials into real property located in North Dakota must pay
sales or use tax on those materials regardless of who owns them. If the
materials are sold for installation into real property Tlocated outside
of this state, sales or use tax must be paid if such sales would be
subject to tax in the state of attachment. For example, delivery of
possession of tangible personal property within this state to a South
Dakota contractor for installation in South Dakota 1is subject to tax
because the delivery of possession to a North Dakota contractor in South
Dakota would be subject to tax there. This also applies to a contractor
or subcontractor engaged in retail sales who removes all or part of the
machinery, equipment, material, or supplies wused 1in carrying out a
contract from stock purchased for resale.

A contractor or subcontractor is liable for sales tax on the cost
of any items incorporated into or used in assembling articles wused or
consumed in carrying out a construction contract.

A contractor not engaged in retail sales who purchases carpeting,
drapery, or drapery hardware and installs them into a home is required
to pay tax on the selling price or to offer the seller a contractor's
certificate of resale.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1

81-04.1-04-21. Florists and nurserymen. When the seller
transplants for the buyer, the transaction is as an installation into
real property, and the tax is computed on the cost of the merchandise.

When florists conduct transactions through a florists' telegraphy
delivery association, the following rules apply:

1. On all orders taken by a North Dakota florist and sent to a
second florist for delivery in any state, the sending florist
is Tliable for sales tax on the receipts for the total amount
collected from the customer.

<

288



2. When North Dakota florists receive telegraphic instructions
from florists located within or outside of this state, the
receiving florist is not liable for tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-20

81-04.1-04-22. Funeral homes - Memorial stones. When the seller
of a memorial stone agrees to erect a stone upon a foundation, the total
gross receipts from the sale, including the erection of the foundation,
are taxable.

Charges for idinscription or work incidental to preparing a stone
for a customer are subject to tax. Charges for inscription upon a stone
subsequent to erection are sales of service rendered in the alteration
of tangible personal property and not subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-23. Health - Drugstores, druggists, and pharmacists.
Druggists and pharmacists selling nonprescription medicines and
merchandise are liable for the collection and remittance of sales tax on
the gross receipts from such sales.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-20

81-04.1-04-24, Health -~ Hospitals and infirmaries. Health
institutions operating cafeterias, gift shops, or novelty shops open to
the public are required to collect and remit sales tax on their gross
receipts. If the cafeteria is operated solely for convenience of the
staff, the proceeds are not subject to tax. Sales to these institutions
of food supplies used in the cafeteria operation and sales of inventory
for gift shops or novelty shop purposes are sales for processing or
resale and are not subject to tax. :

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-11, 57-39.2-20, 57-40.2-01, 57-40.2-02.1, 57-40.2-03.2,
57-40.2-05, 57-40.2-07, 57-40.2-09, 57-40.2-13
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81-04.1-04-25. - Health - Physicians. - Drugs prescribed,
compounded, and sold by a physician are not subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-20

81-04.1-04-26. Hotels, restaurants, and lodging. The sale of
meals by hotels, restaurants, and other eating places, are sales of
tangible personal property and subject to sales tax. Sale of food
supplies and beverage products to eating places for use in preparing and

serving meals are sales for processing or resale and are not subject to
tax.

When hotels, restaurants, or other eating places furnish meals to
their employees as part compensation, they are liable for the tax wupon
the cost of the meals furnished. If records to substantiate the cost of
meals to employees are not available, the tax commissioner will accept
figures from records kept by competing hotels, restaurants, and other
eating places, as a basis on which to compute the tax.

Cover charges made exclusively for the privilege of occupying
space within eating places are included in the gross receipts.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-04, 57-39.2-21

81-04.1-04-27. Laundries and drycleaners. Gross receipts from
coin-operated laundry or drycleaning machines are not subject to sales
tax. Sale of soaps, bleaches, and other tangible personal property is

subject to sales tax unless dispensed by a vending machine for fifteen
cents or less. Sales of these items directly are taxable.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.3,
57-39.2-04

81-04.1-04-28. Military - Army or navy personnel and veterans.
Gross receipts from retail sales to persons in the army, navy, or other
service of the United States are subject to tax regardless of whether
the delivery of the merchandise is at the retailer's place of business
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or elsewhere. Merchandise delivered to a military base is taxable.
Gross receipts from retail sales to all veterans are subject to tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19 :

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3

81-04.1-04-29. Minerals - Coal. Coal mined and sold in this
state subject to the coal severance tax is exempt from sales tax. Coal
mined outside this state 1is subject to sales tax when sold in this
state.

Coal used primarily for heating buildings in this state, including
the heating of buildings with steam created by the burning of coal is
subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04, 57-61

81-04.1-04-30. Minerals - Coke and natural gas sold to industrial
users. Sales of coke, natural gas, and other fuels not subject to a
special tax are sales at retail and subject to sales tax if they do not
become an integral, ingredient, or component part of a manufactured
- product sold at retail.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-31. Mobile homes - Factory manufactured homes.
Factory manufactured homes are tangible personal property subject to
sales tax at a reduced rate. A manufacturer or seller who permanently
attaches such homes to a foundation is a construction contractor and is
1iable for tax based on the cost of materials to the manufacturer or
seller.

Trade-ins are to be deducted from the gross sales price prior to
application of the sales tax if the property being traded in was subject
to either sales tax or the motor vehicle excise tax. No trade-ins are
allowed on the purchase of a used mobile home.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04
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81-04.1-04-32. Mobile homes - Sales and rentals. Leasing or
renting mobile homes for nonresidential purposes s subject to sales
tax. A mobile home dealer using a mobile home as an office must pay
sales or use tax based on the dealer's cost. Sales tax is applied on
the Tlease or rental of a new mobile home at a reduced rate. The lease
or rental of a used mobile home for residential purposes is not subject
to sales or use tax, but rental of a used mobile home for nonresidential
purposes is subject to tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-33. Moving and storage companies. Materials of a
permanent and reusable nature are subject to North Dakota sales tax when
purchased by a moving or storage company. Materials intended for one
time usage are subject to North Dakota sales tax when wused to pack,
preserve, Tload, or store a shipment from one point in this state to
another. These materials are exempt from sales tax when used to pack,
preserve, Tload, or store a shipment from a point in this state to a
point ocutside this state.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-34. Pawnbrokers. When a customer does not redeem
property from a pawnbroker within the statutory period, title passes to
the pawnbroker who must collect and remit the sales tax when the item is
sold.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-20

81-04.1-04-35. Pit operators - Sand and gravel - Truckers and
haulers. Operators of sand and gravel pits are retailers and are liable
for sales tax on receipts from sales. Sales to truckers and haulers who
do not have an established place of business and are not engaged in the
business of selling at retail are taxable sales. When sand or gravel is
procured at the pit for delivery to one who has employed a trucker or
hauler, the operator of the pit must collect and remit the tax.

Sales to truckers and haulers who sell tangible personal property
are not taxable if the pit operator obtains a certificate of resale.
The trucker's or hauler's sales price, including the cost of delivery,
is subject to sales tax. When a pit operator agrees to deliver sand or
gravel to the purchaser's home, place of business, or other designated
place, the entire cost, including the cost of delivery, 1is subject to
sales tax.
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When sand or gravel -is sold unsevered and is severed for the
purchaser's own use, the severifng is subject to use tax. It is presumed
that the selling price is eight cents per ton of two thousand pounds
[905 kilograms], and the tax must be computed upon this value unless the
contrary is shown.

When other minerals are severed and used by the person who severs
them, the severance is subject to use tax. The price upon which the tax
is based is the prevailing market price for such minerals in that
geographic area of the state.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-10, 57-39.2-20, 57-40.2-01, 57-40.2-02.1, 57-40.2-05, 57-40.2-13

81-04.1-04-36. Picture framers. When a picture framer sells a
frame and agrees to frame or install a picture for a Tump sum, the total
gross receipts are subject to sales tax. The gross receipts from
services of installing a picture owned by a customer into a frame owned
by that customer are exempt from sales tax.

History: Effective June 1, 1984,
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-37. Photographers and photofinishers. Commercial
photographers are the producers and sellers of tangible personal
property which is subject to sales tax.

Sitting or camera charges are not subject to sales tax.

A photographer selling tangible personal property such as cameras,
lenses, film, frames, photo equipment, and supplies may purchase them
for resale. Sales tax must be collected when these items are sold to
customers. :

When photofinishers develop and print pictures, they are producing
a completed article of tangible personal property and must collect the
tax on the total selling price. Photofinishers engaged 1in the
processing of color film who mount such film in frames are engaged in
the production of tangible personal property and must collect the tax on
the total charge or selling price.

The materials which become an integral part of the finished
product are not taxable to the photofinisher. Chemicals which are used
in the "process of photofinishing and which do not become a part of the
finished product are subject to tax when purchased by the photofinisher.
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Charges for deve]oping' movie films are subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01

81-04.1-04-38. Printers, mimeographers, duplicators, and
lithographers. Printers, mimeographers, duplicators, and lithographers,
are engaged 1in producing tangible personal property, and sales of
printed matter are subject to tax. Tax appiies to the full selling
price of such property, including cost of labor or service rendered in
its production. A separate charge made for addressing, folding,
enclosing, and sealing is subject to sales tax.

Commercial printing involving the use of United States post cards
or stamped envelopes purchased by the printer is taxed on the basis of
the selling price of the job, less the amount of postage on the post
cards or envelopes. Typesetting performed by a printer when title to
the metal does not pass to the customer is not subject to sales tax.

The sales of printed advertising brochures and pamphlets are not
taxable if labeled as an advertising supplement to a newspaper and
delivered to the newspaper for insertion and distribution.

Materials and supplies used by printers, mimeographers,
duplicators, Tithographers, or newspaper publishers in their operations,
which do not become an ingredient or component part of the end product,
are taxable when purchased. If the printer sells these items after
using them, it is a casual sale and not subject to sales tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2~04

81-04.1-04-39. Rural electric cooperatives. Rural electric
cooperatives are subject to sales ar use taxes on purchases made for
final wuse or consumption. These organizations are also required to

collect the sales tax on all retail sales made by them.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19, 57-40.2-13

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-20, 57-40.2-01, 57-40.2-02.1, 57-40.2-03.2,
57-40.2-05, 57-40.2-06, 57-40.2-13

81-04.1-04-40. Rentals and rental agencies. In a lease-purchase
arrangement, sales tax must be charged on the rentals until the option
is exercised. When the option is exercised, sales tax must be charged

on any additional amount the purchaser must pay to complete the
purchase.
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An agent acting for an undisclosed principal and leasing tangible
personal property to the public is the owner, and the rentals received
are subject to sales tax. Tax applies to the full rental as long as the
leased item is used within this state.

Persons engaged in the business of leasing or renting tangible
personal property other than motor vehicles, are retailers and subject
to sales tax. Purchases by rental agencies of items to be leased or
rented are purchases for resale and are not subject to sales tax. A
certificate of resale must be presented to the seller for these
purchases.

The term "sale" does not include sales or rentals of motor
vehicles Ticensed by the North Dakota motor vehicle registrar on which
the motor vehicle excise tax has been paid to North Dakota.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-20

81-04.1-04-41. Telephone companies. Mutual or cooperative
telephone companies are subject to payment of sales or use taxes on
purchases made for final use or consumption. They must collect and
remit sales tax on gross receipts derived from all retail sales.

Exchange companies must collect and remit sales tax upon their
gross receipts.. The exchange must pay the tax on the total receipts of
a pay station. The gross receipts of an exchange must include
assessments made to subscribers as well as regular periodic billings for
telephone service. Exchange companies which receive switching fees from
rural telephone lines must include the fees in gross receipts.

An exchange company owning service station lines but which does
not operate switchboards, must collect sales tax from 1its subscribers.
The company operating the switchboard and performing the switching
service will collect the switching charge without tax, unless special
authority for billing switching charges with tax added is requested
jointly by the companies and authorized by the tax commissioner.

When toll services are furnished to subscribers of a service
station or exchange company on a line switched by another exchange
company, the company operating the switchboard over which the toll
service call is placed must collect tax from the service station
company.

Switching charges made to service station companies are taxable.
There is no additional tax upon assessments to rural users for the
switching charge.

Charges for telephone calls or telegrams beginning within this
state and completed outside the state or beginning outside this state
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and completed within this state are not subject to sales or use tax if
such charges are clearly indicated on a statement given to the customer.
Federal excise taxes separately stated may be excluded.

Telegrams subject to sales tax charged to the account of telephone
subscribers and billed by the telephone company must appear on the toll
bill with the sales tax added.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04,
57-39.2-11, 57-39.2-19, 57-39.2-20

81-04.1-04-42. Signs - Sales, rental, and leasing. If, as a
condition of sale, the sign is physically attached by the seller to real
property, the sale is not subject to tax. However, the seller must pay
sales tax when purchasing materials to construct the sign. The lease or
rental payments for use of any type of sign are subject to sales tax
unless the sign is attached to real property.

Sales of small signs, desk signs, plaques, posters, magnetic
signs, and similar products are subject to tax without a deduction for
cost of material or labor. ‘

When a painter paints a sign on the painter's own personal
property and sells the finished product, it 1is subject to sales tax
"without any deduction for cost of material or labor.

History: Effective June 1, 1984.
General Authority: NDCC 57-39.2-19
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-04

81-04.1-04-43. School - Students - Fraternities and sororities.
Colleges, universities, student fraternities, or sororities serving
meals to students other than members, for which separate charges are
made, or operating canteens selling tangible personal property must
collect and remit sales tax.

Student fraternities and sororities are not political subdivisions
or institutions of the state and are not exempt from sales tax on
purchases of tangible personal property for their own use.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-03.3, 57-39.2-04, 57-39.2-20

81-04.1-04-44. School - Students - Supplies. The term "school
supplies" means only those items purchased by a school for use by it 1in
the classrooms, gymnasiums, athletic fields, and offices to conduct its
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programs and courses of study and in operating and maintaining the
school plant. It does not include materials purchased to construct a
school building or other buildings. School or athletic supplies sold
directly to students by a retailer are not exempt from sales tax.

History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2~-03.3, 57-39.2-04

81-04.1-04-45. Transportation - Dining. Sales of tangible
personal property on railway trains, club cars, lounge cars, dining
cars, or -airlines operated 1in or through this state are taxable if
ordered or delivered within the boundaries of this state.

Food, meals, or alcoholic beverages included in the ticket charge
by an airline are not subject to sales tax. The airline may not
purchase such food, meals, or alcoholic beverages for resale, and all
such purchases which take place in this state are subject to sales tax.
History: Effective June 1, 1984.

General Authority: NDCC 57-39.2-19

Law implemented: NDCC 57-39.2-01, 57-39.2-02.1, 57-39.2-03.2,
57-39.2-04

ARTICLE 81-05
MOTOR VEHICLE EXCISE TAX

[Repealed effective June 1, 1984}

ARTICLE 81-05.1
MOTOR VEHICLE EXCISE TAX

Chapter
81-05.1-01 Motor Vehicle Excise Tax
CHAPTER 81-05.1-01
MOTOR VEHICLE EXCISE TAX
Section
81-05.1-01-01 Definitions

297



81-05.1-01-02 Motor Vehicle Excise Tax Imposed
81-05.1-01-03 Exemptions

81-05.1-01-04 Leasing Companies

81-05.1-01-056 Purchases by Indians

81-05.1-01-06 Company-owned Vehicles

81-05.1-01-07 Nonfranchise Purchases

81-05.1-01-08 Purchase of Vehicles With Extra Equipment
81-05.1-01-09 Refunds

81-05.1-01-01. Definitions. As wused in this article all terms
and phrases have the same meaning as defined in the North Dakota Century
Code, and 1in addition "trailer" and "semitrajiler" includes trajlers
towed by a bona fide resident farmer hauling agricultural,
horticultural, dairy, or other farm products if the gross weight, not
including the towing vehicle, does not exceed twenty-four thousand
pounds [10,886.22 kilograms].

History: Effective June 1, 1984.
General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 57-40.3-01

81-05.1-01-02. Motor vehicle excise tax imposed.

1. A1l motor vehicles purchased or acquired in or outside this
state intended for use upon the streets and highways of this
state are subject to an excise tax at the rate of four percent

on the purchase price, less any trade-in allowance, of the
motor vehicle.

2. A credit will be allowed for sales, use, or motor vehicle
excise tax pajd in another state on ali motor vehicles
purchased or acquired outside this state if the state in which
the motor vehicle was purchased or acquired allows a similar
credit.

If the state in which the motor vehicle was purchased does not
impose a sales tax or a motor vehicle excise tax, the North
Dakota motor vehicle excise tax must be paid on the full
purchase price of the vehicle before license and registration
will be dissued in this state. If the motor vehicle has been
previously licensed and registered in a state which imposes no
sales tax or motor vehicle excise tax, the North Dakota motor
vehicle excise tax will apply at the fair market value of the
vehicle upon registration in this state.

If a motor vehicle has been 1licensed and registered in a
foreign country prior to its licensing and registration in
this state, no credit 1is allowed for sales tax or motor
vehicle excise tax previously paid to such foreign country.
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History:

The motor vehicle excise tak is in addition to any other tax,
provided for by law on the purchase price of motor vehicles.

The motor vehicle excise tax must be paid to the motor vehicle

registrar when application is made for registration plates or
for a certificate of title for a motor vehicle.

Registration plates and certificates of title will not be
issued unless the tax is paid.

Effective June 1, 1984.

General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 39-04-18, 57-40.3-02, 57-40.3-06, 57-40.3-07,
57-40.3-08, 57-40.3-09

81-05.1-01-03. Exemptions. The following are exempt from
payment of the North Dakota motor vehicle excise tax: .

1.

Motor vehicles owned by disabled veterans pursuant to
conditions set forth in North Dakota Century Code section
57-40.3-04.

Any motor vehicle owned by or in possession of the federal or
state government, including any state dinstitution, or a
political subdivision thereof.

Motor carrier vehicles 1in excess of twenty thousand pounds
[9,071.85 kilograms] gross weight, whether owned or Tleased,
engaged 1in interstate commerce but only to the extent their
revenue from interstate hauling bears to their total revenue
from hauling for the preceding operating year.

For the purpose of properly administering this exemption, the
percentage allowed as an exemption to carriers is derived from
figures included in either the auto transportation utility
annual report or the agricultural carrier annual report. One
of those reports must be filed .annually by each carrier
registered with the North Dakota public service commission.
When completing the required report, the carrier must include
figures which indicate gross income from freight or passenger
transport during the preceding calendar year as well as income
from strictly intrastate transport for that year. No
exemption 1is allowed until the required report is filed with
the North Dakota public service commission.

When one person owns or leases two or more motor carrier
vehicles over twenty thousand pounds [9,071.85 kilograms], the
receipts from all such vehicles will be used when figuring the
percentage of revenue earned from interstate and intrastate
transport for motor vehicle excise tax purposes.
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When the person responsible for payment of the motor vehicle
excise tax has not owned or leased such a motor carrier
vehicle during the preceding year, no exemption is allowed at
the time of titling it with the registrar of motor vehicles,
unless that person purchases a business which received revenue
from interstate hauling in the preceding year. The exemption
will be allowed only if there are no substantial changes
intended which would affect the percentage of interstate
hauling done by the business. No exemption will be allowed to
persons responsible for the motor vehicle excise tax on the
basis of projected miles of interstate transport for a future
year or years. A person who purchases or leases such a motor
carrier vehicle for use in interstate commerce but who did not
own or lease such a vehicle for interstate commerce use during
the preceding year will not be allowed an exemption at the
time of titling the vehicie with the registrar of motor
vehicles, but after using it one year in interstate commerce,
that person may apply for a refund for that part of the tax
attributed to use 1in interstate commerce as determined in
accordance with this section.

Private motor carriers and those agricultural carriers who are
not required to file an annual report with the public service
commission are eligible for the dinterstate exemption when
titling motor carrier vehicles of at least twenty thousand
pounds [9,071.85 kilograms] gross weight. However, owners
must submit a signed affidavit to the registrar of motor
vehicles 1indicating the percentage of gross revenue they
received during the preceding calendar year from interstate
transport of passengers or freight in such vehicles. These
carriers' records will be subject to audit by the North Dakota
tax department to substantiate figures claimed on the
affidavit. The percentage of gross revenue refers to the
gross revenue from freight or passenger transport.

Any motor vehicle transferred without consideration to or from
a person within thirty days prior to that person's entering
into, within thirty days. after discharge from, or while
serving in the armed services of the United States, provided
the person certifies to the registrar of motor vehicles that
the transfer is made for one of those reasons.

Members of the armed forces on active military duty within
this state are liable for payment of motor vehicle excise tax
when titling a vehicle in this state.

Any motor vehicle purchased by a North Dakota resident who is
a member of the armed forces and is stationed out of state may
title that vehicle in this state but is exempt from payment of
excise tax provided the vehicle is not intended for wuse 1in
this state.

b
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10.

Motor vehicles acquired by inheritance from or by bequest of a
decedent who owned ity/the transfer of motor vehicles which
were previously titled or licensed in the names of two or more
joint tenants and subsequently transferred without monetary
consideration to one or more of the Jjoint tenants; the
transfer of motor vehicles by way of gift between a husband
and wife, parent and child, or brothers and sisters.

This exemption includes title changes for motor vehicles as a
result of name changes due to adoption, court order, marriage,
or divorce.

Motor vehicles transferred between a lessee and a lessor,
provided that the lessee has been in continuous possession of
such vehicle for a period of one year or longer, and provided
that the lessor has paid either the tax imposed by North
Dakota Century Code chapter 57-40.3 at the time of titling or
licensing the vehicle in this state or the use tax imposed by
North Dakota Century Code chapter 57-40.2.

Any motor vehicle 1in the possession of and used as a bus
exclusively by a nonprofit senior citizens' or handicapped
persons' corporation, provided that such bus is not used for
commercial activities.

Any motor vehicle which does not exceed ten thousand pounds
[4,535.92 kilograms] gross weight and which is acquired by a
permanently physically disabled licensed driver who is
restricted to operating only motor vehicles equipped with
special controls to compensate for the disability, or by a
permanently physically disabled individual who has eijther
surrendered or who has been denied a operator's license
because of a permanent physical disability, provided the
individual obtains from the state highway commissioner or an
authorized representative a statement that either the

individual has such a restricted operator's license, or has

surrendered the license, or one has not been issued because of
a permanent physical disability.

Any motor vehicle being registered pursuant to North Dakota
Century Code chapter 39-04 for the first time by a person who
manufactured or assembled the motor vehicle for that person's
own use, except when such vehicle is manufactured by a
manufacturer of motor vehicles as defined in subsection 32 of
North Dakota Century Code section 39-01-01.

Motor vehicles purchased or otherwise acquired by a parochial
or a private nonprofit school to be used for the
transportation of students. This exemption includes motor
vehicles used for driver education instruction. The vehicles
may not be used in a commercial activity, and the school must
normally maintain a regular faculty and a curriculum approved
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11.

12.

13.

14.

by the department of public instruction and must have a
regularly organized body of students.

Housetrajlers or mobile homes subject to the sales and use
tax. Travel trailers are not exempt.

Motor vehicles transferred as the result of the following
partnership transactions:

a. Motor vehicles 1licensed in the name of an individual who
is a member of a general or Tlimited partnership
transferred to the partnership at the time the partnership
is established.

b. Motor vehicles 1licensed in the name of a general or
limited partnership transferred to an individual who is a
member of such partnership at the time the partnership is
terminated.

Motor vehicles transferred as the vresult of the following
corporate transactions:

a. Motor vehicles 1licensed in the name of an individual who
is a stockholder 1in a corporation transferred to the
corporation at the time the corporation is organized.

b. Motor vehicles 1licensed in the name of a corporation
transferred to a stockholder of that corporation at the
time the corporation is liquidated.

Motor vehicles transferred due to business reorganization.
The original owner of the motor vehicle must be a member of
the reorganized business and the exemption applies only under
the following circumstances:

a. A sole proprietor changes the name or the nature of the
proprietor's business and requests a new title to reflect
this change.

b. A sole proprietor becomes a partner in a partnership and a
new title is requested to reflect the change in ownership
of the vehicle.

c. A sole proprietor or partnership reorganized into a
corporation and a motor vehicle is transferred from the
sole proprietor or a partnership to the corporation.

d. A motor vehicle is transferred between a subsidiary and a
parent corporation as the result of a merger, exchange of,
or redistribution of assets during the course of
reorganization.
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e. A merger takes place between any of the following: a sole
proprietorship, partnership, or corporation.

f. A joint venture is undertaken.

History: Effective June 1, 1984.
General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 57-40.3-04

81-05.1-01-04. Leasing companies. Leasing companies are
responsible for payment of the motor vehicle excise tax to the registrar
of motor vehicles when titling vehicles for leasing purposes. The
subsequent sale of such a vehicle to a lessee who has been in continuous
possession of the vehicle for a period of one year or more is tax
exempt. If a leased vehicle is sold to a 1lessee who has been in
possession of the vehicle for a period of less than a year, the tax must
be remitted to the registrar of motor vehicles by the purchaser.

When a dealer occasionally rents a vehicle on a daily basis and
has not paid motor vehicle excise tax on the vehicle, such as one held
for resale, the dealer is required to collect and remit sales tax at the
current rate based on the dajly rental charges.

History: Effective June 1, 1984.
General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 57-40.3-02, 57-40.3-04

81-05.1-01-05. Purchases by Indians. Purchases of motor
vehicles by Indians are subject to the motor vehicle excise tax for
titling purposes. It is presumed that such vehicles are intended for

use upon public highways in the state of North Dakota.

Motor vehicles owned and operated by Indian mission schools are
exempt from payment of motor vehicle excise tax.

History: Effective June 1, 1984.
General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 39-04-18, 57-40.3-02, 57-40.3-04, 57-40.3-08

81-05.1-01-06. Company-owned vehicles. When a company owns a
vehicle which is titled in an employee's name, then transfers the title
to another employee or to the company itself, motor vehicle excise tax
is due.

History: Effective June 1, 1984.

General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 57-40.3-02
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81-05.1-01-07. Nonfranchise purchases. Any automobile dealer
who purchases a new vehicle for resale for which the dealer does not
have the factory franchise is Tiable for motor vehicle excise tax based
on the acquisition cost of such vehicle.

History: Effective June 1, 1984,
General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 39-22-02

81-05.1-01-08. Purchase of vehicles with extra equipment. When
purchasing and titling a vehicle which includes extra equipment such as
a grain box, camper topper, well drilling rig, and bulk tank, motor
vehicle excise tax must be remitted on the combined purchase price of
both the vehicle and the extra equipment if purchased as a unit.

History: Effective June 1, 1984,

General Authority: NDCC 57-40.3-12
Law Implemented: NDCC 57-40.3-02

81-05.1-01-09. Refunds. If it appears that any motor vehicle
excise tax was paid in error or remitted when not due, the tax will be
refunded upon application. The application must be made within three
years from the date of payment of the tax.

Such application should be made to the registrar of motor vehicles
who will, upon presentation of satisfactory proof, authorize the refund
to be made. No refund will be authorized by the registrar of motor
vehicles wuntil the registrar is fully satisfied through the production
of necessary purchase agreements, tax receipts, other documents, and
information that the refund is warranted.

History: Effective June 1, 1984,

General Authority: NDCC 57-40.4-01
Law Implemented: NDCC 57-40.4-01, 57-40.4-02

ARTICLE 81-06
MOTOR FUEL TAX
[Repealed effective June 1, 1984]
ARTICLE 81-06.1

MOTOR FUEL TAX
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Chapter

81-06.1-01 Definitions

81-06.1-02 Motor Fuel Tax Imposed
81-06.1-03 - Refunds and Assignments
81-06.1-04 Licenses, Bonding, and Permits

CHAPTER 81-06.1-01
DEFINITIONS

Section
81-06.1-01-01 Definitions

81-06.1-01-01. Definitions. As used in this article, unless the
context otherwise requires, all terms and phrases have the same meaning
as defined in the North Dakota Century Code, and, in addition:

1. "Motor fuel" means all motor vehicle fuels and aviation fuels.

2. M"Public funds" means payment by the United States, state,
county, city, township, park district, or other political
subdivision.

3. "Special fuels" include diesel fuel, heating oil, kerosene,
jet aviation fuel, propane, butane, agriculturally derived
alcohol wused pure or blended with another agriculturally
derived alcohol, and fuel consisting of a blend of diesel fuel
and recovered oil. It does not include gasoline or
antifreeze.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.1-30, 57-43.2-22, 57-43.3-05
Law Implemented: NDCC 57-43.1-01, 57-43.2-01, 57-43.3-01

CHAPTER 81-06.1-02
MOTOR FUEL TAX IMPOSED

Section

81-06.1-02-01 Motor Vehicle Fuel Tax Imposed
81-06.1-02-02 Importer for Use Tax Imposed
81-06.1-02-03 Special Fuels Tax Imposed
81-06.1-02-04 - Aviation Fuel Tax Imposed
81-06.1-02-05 Tax Deductions Allowed to Dealers
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81-06.1-02-01. Motor vehicle fuel tax imposed. Motor vehicle
fuel sold or used in this state is taxed at the rate of thirteen cents
per gallon [3.79 liters]. ’

1. Agriculturally derived alcohol-blended motor vehicle fuels are
taxed as follows:

a. Through December 31, 1983, four cents per gallon [3.79
liters] less than the above-stated tax.

b. From January 1, 1984, through December 31, 1984, five

cents per gallon [3.79 liters] 1less than the above-stated
tax.

c. ‘From January 1, 1985, through December 31, 1985, six cents
per gallon [3.79 liters] less than the above-stated tax.

d. From January 1, 1986, through June 30, 1992, four cents
per gallon [3.79 liters] less than the above-stated tax.

e. After June 30, 1992, at the same rate as the tax stated in
the first paragraph of this section.

2. Banks, trust companies, building and loan associations, credit
unions, and public and private educational facilities are
subject to the motor vehicle fuel tax. Federal credit unions
organized under the Federal Credit Union Act are exempt.

3. Motor vehicle fuel used to operate power take-off equipment on
well drilling rigs to transmit power from vehicles to
auxiliary equipment 1is subject to motor vehicle fuel tax.
However, the tax may be refunded in accordance with the
provisions in section 81-06.1-03-01.

4. The motor vehicle fuel dealer is responsible for collecting
and remitting the tax imposed. Monthly returns are required
and the tax must be remitted upon filing of the returns.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.1-30
Law Implemented: NDCC 57-43.1-02, 57-43.1-16, 57-43.1-23, 57-43.1-33

81-06.1-02-02. Importer for use tax imposed. Importer for use
tax on all motor vehicle fuel and special fuels used in the propulsion
of motor vehicles upon the public highways in this state is imposed at
the rate provided for motor vehicle fuels in section 81-06.1-02-01 and
special fuels in section 81-06.1-02-03.

1. For purposes of computing the amount of fuel wused in
interstate fleet operations, a factor of total miles
[kilometers] traveled 1in all states, divided by total fuel
consumed in and out of state, determines average miles per
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gallon [kilometers per 1liter]. This factor must be used to
determine fuel used in North Dakota.

2. The wuser 1is to receive credit for North Dakota fuel tax paid
on such fuel.

3. The tax referred to 1in this section does not apply to fuel
imported into and used in this state in:

a. Automobiles wused solely for the transportation of persons
for purposes other than for hire.

b. Motor vehicles with a fuel capacity of thirty-five gallons
[132.49 Viters] or less if the vehicle is not being used
as a common or contract carrier or as a private commercial
carrier.

c. Motor vehicles of the government of the United States,
state, county, city, or political subdivision.

4., The fuel dealer 1is responsible for collecting and remitting
the tax and is responsible for filing a monthly report. The
tax must be remitted when the reports are filed.

5. Any commercial vehicle transporting fuel in a supply tank into
this state for use in this state must be 1licensed and must
report and remit any tax due.

History: Effective June 1, 1984.

General Authority: NDCC 57-43.1-30, 57-43.2-22

Law Implemented: NDCC 57-43.1-02, 57-43.1-33, 57-43.1-34, 57-43.1-35,
57-43.2-12, 57-43.2-26, 57-43.2-27, 57-43.2-28

81-06.1-02-03. Special fuels tax imposed. Special fuels sold,
used, or delivered in this state are taxed at the rate of thirteen cents
per gallon [3.79 liters].

1. This tax does not apply to special fuels used for heating,
agricultural, industrial, or railroad purposes.

2. Included in this tax are:

a. Contractors performing government contracts.

b. Banks, trust companies, building and lcan associations,
credit unions, and public and private educational
facilities. Federal credit wunions organized under the
Federal Credit Union Act are exempt.

3. An excise tax of two percent applies on sales of special fuels

exempt from the special fuels tax if that tax is subsequently
refunded.
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4. The special fuels dealer 1is responsible for collecting and
remitting the tax 1mposed.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.2-22
Law Implemented: NDCC 57-43.2-02, 57-43.2-03, 57-43.2-04

81-06.1-02-04. Aviation fuel tax imposed. Aviation fuel is taxed
at the rate of eight cents per gallon [3.79 liters]. The aviation fuel
dealer is responsible for collecting and remitting the tax.

History: Effective June 1, 1984. A
General Authority: NDCC 57-43.3-05
Law Implemented: NDCC 57-43.3-02

81-06.1-02-05. Tax deductions allowed to dealers.

1. A motor vehicle fuel dealer is allowed to deduct two percent
of the amount of the tax due to cover the cost of collecting
the tax and remitting it to the tax commissioner.

2. A motor vehicle fuel dealer and a special fuels dealer, other
than a dealer of liquefied petroleum gas, is allowed to deduct
the actual shrinkage of the total gallonage of the motor fuel
received each calendar month, if that allowance does not
exceed one percent of the total received by the dealer during
that month.

a. The motor vehicle fuel dealer must file reports on gross
purchases unless a temperature adjusted method 1is agreed
to between the dealer and the supplier. A reporting
method must be used for a full reporting year, and any
change in the reporting method must have prior approval by
the tax commissioner.

b. It s presumed that all motor vehicle fuel and special
fuels received by a dealer over and above the one percent
shrinkage allowance has been sold, delivered, or used, and
the dealer is liable for the appropriate tax on each
gallon [3.79 liters] of fuel not accounted for.

c. In consideration of shrinkage losses and a retailer's cost
of collecting and transmitting taxes, a wholesale dealer
making a sale of motor vehicle fuels must credit the
retail dealer with one percent of the gallons [Titers]
sold.

d. The special fuels dealer of liquefied petroleum gas may
deduct the actual shrinkage of the total gallonage
received each month not to exceed two percent of the
gallonage received during that month.
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" History:

Effective June 1, 1984.

General Authority: NDCC 57-43.1-30, 57-43.2-22
Law Implemented: NDCC 57-43.1-24, 57-43.1-26, 57-43.1-27, 57-43.2-21

CHAPTER 81-06.1-03
REFUNDS AND ASSIGNMENTS

Section

81-06.1-03-01 Motor Vehicle Fuel Tax Refunds
81-06.1-03-02 Motor Vehicle Fuel Tax Not Refundable
81-06.1-03-03 . Special Fuels Tax Refunds

81-06.1-03-04 Aviation Fuel Tax Refunds

81-06.1-03-05 Supporting Documents Required for Refund
81-06.1-03-06 Assignment of Tax on Agricultural and

Industrial Purchases of Motor Vehicle
Fuel

81-06.1-03-01. Motor vehicle fuel tax refunds. Motor vehicle
fuel tax refunds may be obtained upon application to and approval by the
tax commissioner. Refunds may be provided for:

1.

Tax paid by any person on motor vehicle fuel used for
agricultural or industrial purposes, except that fuel used in
motor vehicles operated or intended to be operated on public
highways of this state.

The tax commissioner will deduct one-half cent per gallon
[3.79 Tliters] from any refund for deposit in the
agriculturally derived motor fuel fund.

Motor vehicle fuel tax paid by the state of North Dakota or

~any of the political subdivisions on that fuel used 1in

publicly owned vehicles for construction, reconstruction, or
maintenance of any public road, highway, street, or airport.
The tax imposed may be fully refunded.

Motor vehicle fuel tax imposed on that fuel used in the
operation of auxiliary (drilling) equipment and which fuel is
exempt from the tax provided:

a. The well drillier keeps complete and accurate daily records
of the time during which the drilling equipment is
operated.

b. The records reflect miles [kilometers] traveled in each
individual unit.
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c. The well driller has certified figures from the
manufacturer of the drilling equipment as to standard fuel
consumption.

d. The well driller (drilling operator) complies with all
provisions of North Dakota Century Code chapter 57-43.1 in
applying for the refund.

4. Motor vehicle fuel tax imposed on fuel which was thereafter
removed from this state to a state which requires payment of a
tax upon the use of the fuel in that state.

The tax commissioner will deduct one-half cent per gallon
[3.79 1liters] from any refund for deposit in the
agriculturally derived motor fuel fund.

This refund also applies to special fuels.
5. No refund claim for less than five dollars will be allowed.

History: Effective June 1, 1984,
General Authority: NDCC 57-43.1-30
Law Implemented: NDCC 57-43.1-03, 57-43.1-06, 57-43.1-08, 57-43.1-42

81-06.1-03-02. Motor vehicle fuel tax not refundable. Any motor
vehicle fuel tax imposed upon a person, firm, or private corporation is
not refundable if the work performed was paid for with public funds.

History: Effective June 1, 1984,

General Authority: NDCC 57-43.1-30

Law Implemented: NDCC 57-43.1-03, 57-43.1-05, 57-43.1-06, 57-43.1-08,
57-43.1-09

81-06.1-03-03. Special fuels tax refunds. Taxes paid on special
fuels used for heating, agricultural, dindustrial (other than public
funded), or railroad purposes, which are exempt from the tax, are
refundable upon application to and approval by the tax commissioner.

The two percent special fuels tax imposed on fuels otherwise
exempt from tax is not refundable.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.2-22
Law Implemented: NDCC 57-43.2-02, 57-43.2-03

81-06.1-03-04. Aviation fuel tax refunds. The excise tax imposed
on aviation fuel is refundable upon application to and approval by the
tax commissioner:
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1. When a refund is made, a special excise tax of four percent is
applied and that special tax will be deducted from the refund.

2. Eligibility for refunds of aviation fuel tax is determined by
the same criteria as that for motor vehicle fuels.

3. No refund claim for less than five dollars will be allowed.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.3-05
Law Implemented: NDCC 57-43.3-03, 57-43.3-04

81-06.1-03-05. Supporting documents required for refunds.
Claims for refund of motor vehicle fuel tax and aviation fuel tax must
be supported by original sales tickets and invoices. For this purpose,
only the top copy will be considered as original and must be designated
by the word "original" shown thereon. Double-faced carbon must be used
between the top original and the second copy so that carbon imprint s
made on the reverse side of the top of the original ticket.

Sales tickets or invoices must be issued in an original and one or
more carbon copies and must show the following information:

1. Date of sale (date of delivery of the fuel).

2. Name and address of the purchaser (which must be in the name
of the claimant).

3. Name and address of seller (machine printed or rubber
stamped).

4. Number of gallons [liters] purchased and price per gallon
[3.79 liters], exclusive of taxes, accurately extended.

5. North Dakota motor vehicle tax must be listed as a separate
item.

6. The 1invoice book and the sales tickets or invoices in each
book must be used in consecutive order and must be machine
numbered serially.

7. Sales tickets or invoices must bear the signature of the
purchaser as having received the motor vehicle or aviation
fuels.

8. Only paid sales tickets or invoices may be submitted for
refund, and proof of payment must appear on the face of the
document.

9. Mileage of licensed vehicles is to be listed on the claim.
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10 Service station purchaseé for Tlicensed vehicle use must be
1isted in space provided on the refund claim form.

11. The gasoline tax report and claim for refund must be gold in
color, Form R-11-12, and the aviation fuel tax refund claim
must be pink in color, Form R-31.

12. Claims for refunds filed on behalf of another, such as a
deceased person or trust, must include a certified copy of the
authority of the person making the claim.

A1l sales tickets or 1invoices must be made out at the time of
delivery of the motor vehicle or aviation fuel and only in the amount of
the gallonage delivered at the time.

Making erasures, changes, or corrections on the tickets or
invoices, such as changes in dates, gallonage, and name, may result in
rejection of the entire claim. When corrections are necessary, they
must be certified by the dealer by affidavit.

Sales tickets or invoices for all purchases during a calendar year
presented for refund must be filed on or after January first and before

July first of the next succeeding year and must be attached to the
claim.

A carbon copy of each invoice must be retained by the seller for a
period of not Tess than two years.

A1l dealers who use a computerized system such as CARD TROL must
supply a monthly invoice and must attach copies of all billings to that
invoice when requesting a refund.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.1-30, 57-43.3-05
Law Implemented: NDCC 57-43.1-04, 57-43.1-05, 57-43.1-10, 57-43.3-03

81-06.1-03-06. Assignment of tax on agricultural and industrial
purchases of motor vehicle fuel. Any person who has purchased motor
vehicle fuel on account and who is eligible for a refund may assign that
person's claim for a refund to the dealer who has paid the refundable

tax, provided a valid tax assignment agreement is attached to the refund
claim form.

1. Dealers may take assignments on agricultural fuel sales for
credit on their tax returns in April, May, June, July, August,
and September. Tickets must be thirty days old before credit
can be allowed on dealers' returns. Before any person fis
allowed to assign a motor vehicle fuel tax refund to the
dealer during this period, the person must have a valid permit
issued by the tax commissioner authorizing such assignment.
Application forms may be obtained from the tax commissioner.
There is no fee for a permit.
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Those persons who have a valid tax assignment permit issued by
the tax commissioner will be charged one-half cent per gallon
[3.79 1liters] by the dealer and that charge will be remitted
to the tax commissioner by the dealer when the dealer submits
the tax assigned invoices for credit. The tax will be
deposited in the agriculturally derived fuel tax fund.

A1l tickets must include the following:

a. The amount of the tax.

b. The purchaser's tax assignment permit number.

c¢. The purchaser's address.

d. A tax assignment agreement stamp.

e. Two signatures, one as the assignor and one verifying
goods received. If the signature of the assignor is
missing from the ticket, the tax commissioner will send
the dealer a form upon which the purchases are listed and
which the dealer and the purchaser must sign verifying
that those purchases were intended to be assigned. The
signed certifications must be submitted to the tax
commissioner by the dealer by the date specified on the
form. :

A1l tax assignments must meet the following conditions:

a. Custom combine tickets are not acceptable for assignment
credit on monthly tax returns.

b. Assignments will be accepted on agricultural fuel only in
bulk deliveries of fifty gallons [189.27 liters] or more.

¢c. A1l invoices must have the carbon imprint on the reverse
side.

d. Tickets must be tax assigned by the purchaser.

e. Sales of special fuels are not acceptable for assignment
credit on the dealer's report.

f. Assignment stamps should be placed where they least
interfere with other items and signatures on the ticket.

g. If more than one item appears on the ticket, the gallonage
on which tax is being assigned must be clearly indicated.

h. Only original tickets will be acceptable.

Tickets issued to a partnership must be assigned as follows:
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If issued to "Brown Brothers", the assignment agreement
must be signed "Brown Brothers by John Brown, partner".
If issued in individual names as "Bob and John Brown", the
assignment agreement should be signed "Bob and John Brown
by John Brown, partner",

6. In the case of a husband and wife, either spouse may sign the
ticket even though it is issued to one spouse only, provided
both parties signed the tax assignment permit application.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.1-30
Law Implemented: NDCC 57-43.1-03, 57-43.1-11, 57-43.1-12

CHAPTER 81-06.1-04
LICENSES, BONDING, AND PERMITS

Section

81-06.1-04-01 Motor Vehicle Fuel Dealer's License,
Fee, and Bond

81-06.1-04-02 Special Fuels License and Bonding

81-06.1-04-03 Importer for Use License and Bonding

81-06.1-04-01. Motor vehicle fuel dealer's license, fee, and bond.
Each person who.wishes to engage in the sale of motor fuel in this state
must obtain a motor vehicle fuel dealer's 1license from the tax
commissioner. To obtain the 1license, an applicant must file an
application upon a form prescribed and furnished by the tax
commissioner. The fee for the license is two dollars and is renewable
on June thirtieth of each odd-numbered year. An applicant must also
furnish a bond guaranteeing the payment of the motor vehicle fuel tax.
Bonds  will be required to equal approximately two months' tax
collections and may not be less than one thousand dollars.

History: Effective June 1, 1984.
General Authority: NDCC 57-43.1-30
Law Implemented: NDCC 57-43.1-13, 57-43.1-14, 57-43.1-15

81-06.1-04-02. Special fuels license and bonding.

1. Any person who wishes to act as a special fuels dealer in this
state must obtain a special fuels dealer's Tlicense from the
tax commissioner. Applications for a special fuels dealer's
license are available upon request from the tax commissioner.
The applicant must submit a completed application together
with a surety bond to assure compliance with North Dakota
Century Code chapter 57-43.2 and the payment of all taxes.
Separate licenses are required for each place of business or
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History:

location where special fuels are regularly sold. The amount
of the bond is based on the equivalent of two months of fuel
tax collections and may not be less than five hundred dollars.
Upon receipt of application and bond and upon payment of the
special fuels dealer's Tlicense fee of ten dollars, the tax
commissioner will issue a license. Licenses are
nontransferable and remain valid until revoked for cause or
are otherwise canceled.

Any person who wishes to act as a dealer of liquefied
petroleum gas must obtain a wholesale or retail special
liquefied petroleum gas dealer's 1license issued by the tax
commissioner. The wholesale liquefied petroleum gas dealer
must post a continuous surety bond with the tax commissioner
equal to two months of liquefied petroleum gas tax collections
but not less than five hundred dollars. The license fee is
ten dollars and the license remains in effect until revoked
for cause or canceled by the licenseholder.

The retail 1liquefied petroleum gas dealer must obtain a
liquefied petroleum gas retail dealer's permit biennially from
the tax commissioner. The cost of the permit is one dollar
and the permit expires June thirtieth of each odd-numbered
year.

Effective June 1, 1984,

General Authority: NDCC 57-43.2-22
Law Implemented: NDCC 57-43.2-05, 57-43.2-06, 57-43.2-07, 57-43.2-08,

57-43.2-25

81-06.1-04-03. Importer for use license and bonding.

1.

Any person seeking to transport fuel into this state in the
fuel supply tank of any motor vehicle unless otherwise exempt
by law must obtain an importer for wuse Tlicense. All
applications for such licenses must be on forms furnished by
the tax commissioner. The license or permit issued by the tax
commissioner or a photocopy thereof must be carried in the
passenger compartment of each motor vehicle at all times when
the motor vehicle is in this state. Quarterly returns must be
filed with the tax commissioner. Forms are available upon
request. :

If an importer for use license has been revoked for cause, the
tax commissioner may reinstate the license upon payment of a
fifty dollar fee.

Any person who makes no more than one trip in any
seventy-two-hour period into or through the state of North
Dakota may secure an occasional trip permit for a fifteen
dollar fee in lieu of obtaining an importer for use permit. A
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permit can be obtained at the port of entry upon entering this
state.

History: Effective June 1, 1984,
General Authority: NDCC 57-43.1-30, 57-43.2-22

Law Implemented: NDCC 57-43.1-36, '57-43.1- 37, 57-43.1-39, 57 43.1- 40
57-43.1-43, 57-43.2-29, 57-43.2-30, 57-43.2-32, 57-43.2-33, 57-43.2-36

ARTICLE 81-07
ESTATE TAX

[Repealed effective January 1, 1980;
July 1, 1981; June 1, 1984]

ARTICLE 81-07.1

ESTATE TAX
Chapter
81-07.1-01 Estate Taxes

CHAPTER 81-07.1-01

ESTATE TAXES
Section
81-07.1-01-01 Terms and Phrases
81-07.1-01-02 Taxes and Interest Payable
81-07.1-01-03 Credit for State Death Taxes
81-07.1-01-04 Valuations
81-07.1-01-05 Estate Tax Documents

81-07.1-01-01. Terms and phrases. Beginning July 1, 1975, and
for all years thereafter, terms and phrases used in North Dakota Century
Code chapter 57-37.1 and in this article have the same meaning as given
to those terms and phrases in the United States Internal Revenue Code of
1954 as amended and 1in effect for state purposes on the date of
decedent's death.

History: Effective June 1, 1984.

General Authority: NDCC 57-37.1-17
Law Implemented: NDCC 57-37.1-01
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81-07.1-01-02. Taxes and interest.-payable. Estate taxes are due
and payable upon death of a decedent and become delinquent if not paid
within fifteen months from the date of death. Interest attaches to
unpaid taxes beginning with the expiration of the fifteen-month period.
Neither the tax commissioner, the county court, nor any other person has
the authority to waive interest which has or which will accrue on unpaid
estate taxes.

History: Effective June 1, 1984.
General Authority: NDCC 57-37.1-17
Law Implemented: NDCC 57-37.1-02, 57-37.1-07

81-07.1-01-03. Credit for state death taxes. The credit for
state death taxes is computed based upon the federal taxable estate
exclusive of adjusted taxable gifts.

History: Effective June 1, 1984.
General Authority: NDCC 57-37.1-17
Law Implemented: NDCC 57-37.1-04

81-07.1-01-04. Valuations. Under no circumstances will the tax
commissioner be bound by any valuation on the federal estate tax return
which was approved without audit. The tax commissioner reserves the
right to change any improper valuation deemed fit and proper.

History: Effective June 1, 1984.
General Authority: NDCC 57-37.1-17
Law Implemented: NDCC 57-37.1-11

81-07.1-01-05. Estate tax documents. It is the responsibility
of the personal representative of an estate to file the proper documents
required by the tax commissioner.

1. If the gross value of an estate meets the requirements for
filing a federal estate tax return, the following documents
must be submitted to the tax commissioner:

a. One copy of an application for determination of estate
tax.

b. Duplicate certificate of estate tax determination. One
copy will be returned to the personal representative or
the attorney for the estate who is responsible for filing
the document with the register of deeds in the appropriate
county for release of any lien imposed by statute.

c. A copy of decedent's will, if any.

d. A copy of the federal estate tax return.
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History:

e. If there is a North Dakota estate tax due, a duplicate.
situs affidavit. One copy will be filed with the state
treasurer for proper distribution of taxes collected.

f. If the estate includes farmland, a supplemental
information form 1isting the assessed value.

g. Such other information as the tax commissioner may
require.

If the total value of the estate is under the federal filing
requirement, and the estate includes property to which a lien
attached upon the death of a decedent, the following documents
must be filed with the tax commissioner:

a. A verified petition for release of Tien.

b. Duplicate release of lien. One copy will be returned to
the personal representative or the attorney for the estate
for filing with the register of deeds in the appropriate
county.

The documents required by this section apply to all estates of
decedents who died on or after July 1, 1975. For estates of
decedents who died prior to July 1, 1975, the proper forms are
those required by the statutes and rules in effect on the date
of death of the decedent.

Effective June 1, 1984.

General Authority: NDCC 57-37.1-17
Law Implemented: NDCC 57-37.1-17, 57-37.1-21
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TITLE 90

Water Well Contractors, Board of
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MARCH 1984

STAFF COMMENT: The following four rules contain all new material but
are not underscored so as to improve readability.

CHAPTER 90-01-02
APPLICATION OF RULES

Section
90-01-02-01 Definition - Wells

90-01-02-01. Definition - Wells. This title, the rules and
regulations adopted by the state department of health, and North Dakota
Century Code chapter 43-35 are applicable to all openings in the earth's
surface wherein ground water is sought whether such opening is made for
the purpose of extracting ground water, discovering or observing ground
water, or monitoring the level, quantity, or quality of ground water.

History: Effective March 1, 1984,
General Authority: NDCC 28-32-02, 43-35-01, 43-35-10
Law !mplemented: NDCC 43-35-02

90-02-02-01.1. Purpose of certification. The philosophy of the
board in enforcing North Dakota Century Code chapter 43-35 shall be at
all times the protection of the quantity and the quality of the ground
water resources.

History: Effective March 1, 1984.

General Authority: NDCC 28-32-02, 43-35-01, 43-35-10
Law Implemented: NDCC 43-35-01
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90-02-02-02.1. Definition of one year's experience. One year's
experience as required by statute consists of twelve months of full-time
employment in drilling water wells under the direct supervision of a
certified water well contractor, which experience has occurred during
the three years immediately preceding the date of application, or
suitable vocational training approved by the board. The board may, upon
application and request, approve equivalent experience wunder a
nonlicensed water well driller if the experience was in a state other
than this state and if the board is satisfied that the experience was
the equivalent of working under a certified water well contractor in
this state. The board may certify other experience as equivalent as it
finds appropriate.

History: Effective March 1, 1984.
General Authority: NDCC 28-32-02, 43-35-01, 43-35-10
Law Implemented: NDCC 43-35-13

90-02-02-02.2. Certification by examination - Time limit. Any
person who desires to become certified and who has taken the exam and
successfully passed it shall complete the other requirements for
certification within six months of notification of the passing score.
Failure to complete <certification within six months from such
notification will nullify the passing score on the exam and the
applicant shall initiate a new application in the same manner as if the
applicant had not applied before, and be reexamined before becoming
certified.

History: Effective March 1, 1984.

General Authority: NDCC 28-32-02, 43-35-01, 43-35-10
Law Implemented: NDCC 43-35-13
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