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3. The hearing shall be conducted in an impartial manner. All 
testimony shall be submitted under oath or affirmation. 

4. The proceedings at the hearing shall be reported or otherwise 
perpetuated by mechanical, electronic, or other means capable 
of reproduction or transcription. 

5. The appea 1 s referee sha 11 
not be bound by the rules of procedure or evidence applicable 
in courts but may exclude evidence determined to be irrelevant 
or unduly repetitive. 

6. The claimant ef or the claimant's authorized representative 
shall, upon be given the opportunity to examine at 
any time before and during the hearing, the claimant's entire 
case file and all evidence used by the county agency to 
support its decision and all documentary evidence that will be 
used at the hearing. 

7. Before the hearing has commenced, the appeals referee 
supervisor or the supervisor's designee, shall, upon the 
request of the claimant or the claimant's duly authorized 
representative, or the county agency, issue a subpoena 
requiring the presence of any witness whose expected testimony 
has been shown to be necessary and material to the case, 
without being unduly repetitious, or a subpoena duces tecum 
requiring the production of documents shown to be relevant and 
material. After the hearing has commenced, the 

appea 1 s referee assigned 
to the case shall issue such subpoenas as the 
referee may deem necessary and proper. The party requesting 
the subpoena is responsible for service of such document and 
all other fees and costs associated with the issuance of the 
subpoena. 

8. An interpreter shall be provided by 

determines this necessary. 

the state 
appeals 

if the 
referee 

History: Effective September 1, 1979; amended effective January 1, 
1984 . 
General Authority: NDCC 28-32-02, 50-06-05.1 
Law Implemented: NDCC 50-06-15; 7 CFR 273.15(o), 7 CFR 273 . 15(p), 
7 CFR 273.16(d), 45 CFR 205.10(a) 

AGENCY SYNOPSIS: Adds a new subsection by which a claimant would 
be able to direct a questionnaire to a county social service board . The 
answers to the questionnaire would become a part of the record of the 
hearing . 

75-01-03-16. Claimant living outside of North Dakota. 
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1. When a request for fair hearing is received from a person 
living outside of the state, it shall be acknowledged and 
reported in the same manner as other requests for fair 
hearing. Unless the claimant voluntarily offers to return to 
North Dakota for the hearing or authorizes a representative in 
North Dakota, the county see:!: ail: se~v:!:ee eea~a agency sha 11 
be advised that the hearing will be processed by 
questionnaire. 

2. A questionnaire consists of a written series of questions to 
be answered by claimant in writing and sworn to before a 
notary. The completed questionnaire properly attested and 
submitted shall constitute the claimant's appearance and 
testimony in the hearing. The questions to be included in the 
questionnaire are to be prepared jointly by the county 
see:i:a3: se~v:!:ee eea~a agency and the s-ea-ee eea~a 
department. It shall be the responsibility of the s-ea-ee 
eea~a department to initiate discussion with the county 

see:i:a3: se~v:i:ee eea~a agency regarding preparation of the 
questions to be included. The county see:!:a3: se~v:!:ee eea~a 
agency shall submit the questions it wants answered. 

3. The claimant may prepare a questionnaire for submission to the 
county. The county shall answer all questions which, if 
answered, would furnish relevant, nonrepetitive evidence in 
the hearing. The county's response shall be sworn and may be 
made in writing or orally during the hearing. 

History: Effective 
1984. 
General Authority: 
Law Implemented: 

September 1 , 19 7 9_._; _a~m"'"'e"-n.;....:d.;....:e:.:;d:.__..::.e-'-f-'-f e"'-c"'-t"-i:....;v-=e'---"J...::a.;...:.n.c:.:.u..::.a '-'ry<---...:1~, 

NDCC 28-32-02, 50-06-05.1 
NDCC 50-06-05.1 

75-01-03-17. Continuance for additional evidence. If, after a 
hearing has begun, the aeiffl:!:R:!:s-e~a-e:!:ve :ftea~:!:R~ e:ff:!:ee~ appea 1 s 
referee conducting the hearing determines that additional evidence not 
available at the hearing is necessary for the proper determination of 
the case, the e:ff:!:ee~ referee may a-e -e:ae eff:i:ee~.!.s a:i:se~e-e:i:eR: 

1. Continue the hearing to a later date. In connection 
therewith, the e:f:f:i:ee~ referee may order further 
investigation and may direct either party to produce the 
additional evidence. 

2. In order to permit the reception of additional documentary 
evidence or written argument, close the hearing and hold the 
record open for a stated period, not to exceed thirty days, if 
the request for additional time is accompanied by a written 
waiver of the requirement that a decision be made within 
ninety days, as found at :;z eFR .e:;za~ 3:6 fa7 t.e7 f:i:v7 7 CFR 
273.16(e)(2)(iv), 42 CFR 431.244(f), and 45 CFR 205.10(a)(16) 
or sixty days, as found at 7 CFR 273.15(c)(1). If the request 
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for additional time is not accompanied by such a written 
waiver, the record shall be held open for no more than three 
additional days. If an expedited hearing has been requested, 
no additional time may be granted unless a written withdrawal 
of the request for an expedited hearing accompanies the 
request for additional time. 

History: Effective 
1984. 
General Authority: 
law Implemented: 

75-01-03-18. 

September 1, 1979; amended effective January 1, 

NDCC 28-32-02, 50-06-05.1 
NOCC 50-06-05.1 

Withdrawal or abandonment. 

1. A request for a fair hearing shall not be dismissed without 
hearing unless the claimant e~~ae~ withdraws or abandons the 
request. 

2. A withdrawal occurs when the referee is notified by the 
claimant that the claimant no longer wishes a hearing. 

3. An abandonment occurs when: 

a. The claimant or the claimant's authorized representative 
fails to appear at the hearing without good cause. 

b. The claimant cannot be located through the claimant's last 
address of record, or through the claimant's authorized 
representative, and such inability to locate the claimant 
precludes the scheduling of a fair hearing. 

History: Effective September 1, 1979; amended effective January 1, 
1984. 
General Authority: NOCC 28-32-02, 50-06-05.1 
law Implemented: NOCC 50-06-05.1; 7 CFR 273.15(j), 
45 CFR 205.10(a)(5)(v) 

75-01-03-19. Disposition of fair hearing matters. All fair 
hearing matters will be set for hearing, heard, decided, and the 
decision implemented, within ninety days from the date of the request 
for fair hearing or if the fair hearing request concerns food stamp 
matters, within sixty days from the date of receipt of the request for 
fair hearing, except in those cases where the claimant withdraws or 
abandons ~ae eia~l'!\al'!.~.!.s ~ request for hearing, e~ the matter is 
continued pursuant to subsection 2 of section 75-01-03-17, or the 
parties stipulate to a continuance and the stipulation includes a 
written waiver of the type described in subsection 2 of section 
75-01-03-17. The overall time limits shall be extended only for the 
period of the continuance. 
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History: Effective 
1984. 

September 1, 1979; amended effective January 1, 

General Authority: NDCC 28-32-02, 50-06-05.1 
Law Implemented: 7 CFR 273.15(c), 45 CFR 205.10(a)(16) 

75-01-03-20. Review of determinations affecting skilled nursing 
facilities and intermediate care facilities. 

1. Whenever a skilled nursing facility or an intermediate care 
facility appeals a decision by the eea~a department regarding 
the denial, termination, or nonrenewal of the facility•s 
provider agreement under -the medicaid program, the eea~a 
department shall provide the facility with an opportunity for 
an informal reconsideration of the decision before the 
effective date of such decision. 

2. The informal reconsideration shall include: 

a. Written notice to the facility of the denial, termination, 
or nonrenewal of the provider agreement and the findings 
upon which such denial, termination, or nonrenewal is 
based. 

b. An opportunity for the facility to refute, in writing, the 
eea~a.!.e department 1 s finding. 

c. Written affirmation or 
termination, or nonrenewal 
agreement. 

reversal 
of the 

of the 
facil ity 1 s 

denial, 
provider 

3. If, after the informal consideration, the facility is still 
dissatisfied with the eea~a.!.e department•s decision, the 
facility may, within thirty days, request a full evidentiary 
hearing on the denial, termination, or nonrenewal of the 
facility 1 s provider agreement. A request by a facility for a 
full evidentiary hearing will not delay or suspend the 
effective date of the proposed action concerning the provider 
agreement. 

4. If a facility requests a full evidentiary hearing on the 
denial, termination, or nonrenewal of its provider agreement, 
the evidentiary hearing shall be completed within one hundred 
twenty days after the effective date of the action in 
question. The procedures for a full evidentiary hearing must 
include: 

a. Timely written notice to the facility of the basis for the 
decision as well as disclosure of the evidence en which 
the decision was made. 
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b. An opportunity for the facility or its representatives to 
appear before an aaH\:i:.R:i:e~~a~:hre 1\ea~:i:.R~ e€€:i:ee~ 
appeals referee to refute the basis for the decision. 

c. An opportunity for the facility to be represented by 
counsel or another representative. 

d. An opportunity for the facility or its representatives to 
be heard in person, to call witnesses, and to present 
documentary evidence. 

e. An opportunity for the facility or its representatives to 
cross-examine witnesses . 

f. A written decision by the eea~a department setting forth 
the reasons for the decision and the evidence upon which 
the decision is based. 

5. If the eea~a!s department's action to deny, terminate, or 
not renew a provider agreement is based on the fact that the 
facility has been denied, terminated, or not renewed for 
participation in the medicare program, the eea~a department 
shall advise the facility that the facility is entitled to the 
r.eview procedures for medicare facilities set forth in 42 CFR 
405, subpart 0, which shall be in lieu of the procedure set 
forth in this section. A final decision entered under the 
medicare review procedures will be binding on the eea~a 
department and the facility for purposes of medicaid 
participation. 

History: Effective 
1984 . . 
General Authority: 
Law Implemented: 

Sept em be r 1 , 19 7 9.._; _a.::..:m.;,;,.e.::..:n.:..:d:...:e:....:d:...._...::.e-'-f-'-f e.::..c.::..t.:....io..cv.:..:e:..._::J...::a.:..:n...::.u.:.:.a "-'ry"---'1=-z., 

NDCC 28-32-02, 50-06-05.1 
42 CFR 431.151 

75-01-03-21. Submission of proposed decision. After the hearing 
has been closed, the aE!H\:i:.R:i:e~~a~:i:ve 1\ea~:i:-R~ e€€:i:ee~ appea 1 s 
referee sha 11 issue ~fie e€£:i:ee~!s ~~e~eeea a recommended decision 
for review by the appeals referee supervisor and submission to the 
eea~a executive director, the executive director's designee, or the 
director of the division of vocational rehabilitation . 

History: Effective 
1984. 
General Authority: 
Law Implemented: 

75-01-03-22. 

September 1, 1979; amended effective January 1, 

NDCC 28-32-02, 50-06-05.1 
NDCC 50-06-05.1; 45 CFR 205 . 10(a) 

Decision by eea~a department. 
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~ Bee~ae ~~e ~a~~e~ ~~se~i eH ~~e ~eee~a7 w~~~ e~ 
W~~~e~~ ~ak~R~ aaa~~~eHa~ ey~aeHee~ 

e~ e~ae~ aHe~~e~ ~ea~~H~ ~e 5e eeRa~e~ea sy aHe~~e~ 
aa~~R~s~~a~~ve ~ea~~H~ eii~ee~7 ~i eve~a~~ ~~~e 
~~~~~a~~eRS {e~ a~s~es~~~eH ei {a~~ ~ea~~R~ 
~a~~e~s se ~e~~~~~ 

~~ ~~e aee~s~eR ei 
s~a~~ ~Re~~ae a 
s~a~~~es aRa 
~easeH~R~ w~~e~ 

~~e sea~a s~a~~ ee ~R w~~~~R~~ 
s~a~e~eR~ ei ~~e iae~s aHa ei 
~e~~a~~eRs ~Rve~vea aRa ei 
s~~~e~~s ~~e aee~s~eH~ 

1. The decision of the department shall be made by the executive 
director, or the executive director's designee except in 
appeals from vocational rehabilitation decisions. In 
vocational rehabilitation matters, the decision shall be made 
by the director of the division of vocational rehabilitation, 
who shall notify the executive director of the decision. 

2. The executive director, or the executive director's designee 
(or director of the division of vocational rehabilitation in 
vocational rehabilitation matters), after receiving the 
referee's recommended decision may: 

a. Adopt the recommended decision in its entirety. 

b. Decide the matter on the record, with or without taking 
additional evidence. 

c. Order another hearing to be conducted by the same or 
another referee, if overall time limitations for 
disposition of fair hearing matters permit. 

3. The decision rendered for the department must be in writing. 
It must include a statement of the facts and of the .. statutes 
and regulations involved and the reasoning which supports the 
decision. 

History: Effective 
1984. 
General Authority: 
Law Implemented: 

September 1 , 19 7 9_,_; _a_m_e_n_d_e...;.d __ e_f_f e_c_t_i_;v_e_J_a_n_u_a _,ry.__1-'-'-, 

NOCC 28-32-02, 50-06-05.1 
NDCC 28-32-13; 34 CFR 361.48 

75-01-03-23. Notice of decision. After ~~e aa~~R~S~~a~~ve 
:aea~~R~ eii~ee~.!.s ~~e~esea aee~s~eR ~s aae~~ea7 e~ a decision 
is rendered by the eea~a director of the division of vocational 
rehabilitation or the executive director, the office of the appeals 
referee supervisor shall mail a copy to the claimant and the county 
agency. The notice of decision shall also contain a statement 

348 



I 
I 

explaining the right to request a rehearing or reconsideration unless 
the decision is itself a decision on rehearing or reconsideration. 

History: Effective 
1984. 
General Authority: 
Law Implemented: 

September 1, 1979; amended effective January 1, 
4-----~~----~~------~~~ 

NDCC 28-32-02, 50-06-05.1 
NOCC 28-32-13 

75-01-03-24. Preservation of record. The verbatim record of the 
testimony and exhibits, or an official report containing the substance 
of what transpired at the hearing, together with all papers and requests 
filed in the proceeding, and the referee's ~~e~eeea recommended 
decision shall constitute the exclusive record for decision and shall be 
available to the claimant and the county at any reasonable time for 
three years after the date of the eea~a!e department's decision in all 
food stamp cases, and for ninety days after the date of the eea~a!e 
department's decision in all other cases. A transcribed copy of 
recorded testimony requested within ninety days after the date of the 
eea~a!e department's decision shall be made available to the claimant 
or the county agency upon payment of a reasonable transcription fee. 

History: Effective 
1984. 

September 1, 1979; amended effective January 1, 

General Authority: NDCC 28-32-02, 50-06-05.1 
Law Implemented: NDCC 28-32-12; 7 CFR 273.15(q), 45 CFR 205.10(a) 

75-01-03-25. Rehearing and reconsideration. 

1. A request for~ rehearing or for reconsideration must be filed 
with the office of the executive director within fifteen days 
after a decision is issued by the eea~a executive director. 
The request must be based upon new evidence indicating that an 
unjust or invalid determination has been made, or upon an 
allegation that the eea~a director has incorrectly 
interpreted relevant statutory or case law. 

2. If the request for rehearing is to permit presentation of 
additional evidence, the request shall: 

3. 

4. 

a. Describe the additional evidence. 

b. Show why it was not previously introduced. 

c. Explain its materiality. 

The eea~a executive director may order a rehearing e:a :i:~e..!. 
or may reconsider, on the director's own motion. 

The grant of a rehearing or reconsideration, either upon 
request or upon :i:~e the director's own motion, is a matter 
for the eea~a!e director's discretion. 
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5. If a request for a rehearing or reconsideration is granted, 
the eea~a director may: 

a. Order reconsideration of the decision on the basis of the 
evidence in the record. 

b. Order the taking of additional evidence. 

c. Order an entire new hearing. 

6. A decision issued upon a request for rehearing or for 
reconsideration shall not be subject to further hearing. 

History: Effective September 1, 1979; amended effective January 1, 
1984. 
General Authority: NDCC 28-32-02, 50-06-05.1 
Law Implemented: NOCC 28-32-14 
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