





46-02-07-02. Standards that apply.

4. Overtime pay must be paid at one and one-half times the regular rate of pay to any employee
for hours worked in excess of forty hours in any one week. Paid holidays, paid time off, or
sick leave are not counted in computing overtime hours. Overtime is computed on a weekly
basis regardless of the length of the pay period. Hours worked may not be averaged over the
pay period or used to offset shorter weeks. Employees working more than one job under the
control of the same employer must have all hours worked counted toward overtime.
Individuals employed as drivers by taxicab companies must be compensated at one and one-
half times the regular rate of pay for all hours worked in excess of fifty hours in any one
week. Hospitals and residential care establishments may adopt, by agreement with their
employees, a fourteen-day overtime period in lieu of the usual seven-day workweek, if the
employees are paid at least time and one-half their regular rate for hours worked over eight in
a day or eighty in a fourteen-day work period. The following types of employment are
exempt from the overtime provisions of this subsection:

a. Any employee employed in a bona fide executive, administrative, or professional
capacity.

b. Any employee engaged in an agricultural occupation.

c. Any employee spending at least fifty-one percent of the employee’s work time
providing direct care to clients of a shelter, foster care, or other such related
establishment whose primary responsibilities are to provide temporary shelter, crisis
intervention, prevention, education, and fellowship.

d. Any employee employed in domestic service who resides in the household in which

employed.

A straight commission salesperson in retail automobile, trailer, boat, aircraft, truck, or
farm implement dealerships unless that salesperson is required to be on the premises
for more than forty hours per week.

f. Computer professionals exercising discretion and independent judgment when
designing, developing, creating, analyzing, testing, or modifying computer programs
or who are paid hourly at a rate of at least twenty-seven dollars and sixty-three cents.

g. Any employee who is customarily and regularly engaged away from the employer’s
premises for the purpose of making sales or taking orders. Work unrelated to outside
sales may not exceed twenty percent of the hours worked in the week for the
exemption to apply.

h. Mechanics paid on a commission basis off a flat rate schedule.

i. Anemployee of a retail establishment if the employee’s regular rate of pay exceeds
1.5 times the minimum hourly rate applicable if more than half of the employee’s
compensation for a period of not less than one month is derived from commission on
goods or services sold.

j- Any employee employed as an announcer, news editor, or chief engineer by a radio
or television station.

k. Artistic professions which are original and creative in nature or where the work is
dependent upon the invention, imagination, or talent of the employee, such as:

o



editors, columnists, critics, publishers, cartoonists, graphic artists, musicians,
composers, conductors, soloists, novelists, writers, and actors.

1. Motor carrier: Any employee exempted by section 13(b)(1), (2), and (3) of the Fair
Labor Standards Act [29 U.S.C. 213(b)(1), (2), and (3)] from section 7 of the Fair
Labor Standards Act [29 U.S.C. 207], as applied to covered employees of motor
common, contract, and private carriers specified by the Motor Carriers Act [49 U.S.C.
3102].

m. Teachers, instructors, tutors, and lecturers engaged in teaching in a school or
educational system.

n. A highly compensated employee.




Section
46-03-01-01 Formulas for Determining Regular Rate and Overtime
46-03-01-01. Formulas for determining regular rate and overtime.

1. Determining overtime from an hourly rate:

Hourly rate x 1.5 = Overtime hourly rate of pay
Overtime hourly Number of hours Amount of
rate of pay X worked in excess of 40 = overtime due

2. Determining hourly rate and overtime from monthly salary:

Monthly salary x 12 = Weekly salary
52

Weekly salary = Rate per hour

Total hours worked

during that week

To calculate overtime from this:

Rate per hour x %2 X Number of hours = Amount of
worked in excess overtime due
of 40

3. Determining hourly rate and overtime for retail employees paid principally from

commissions:

Total compensation for one week Regular rate

Total hours worked for that same = of pay

Week

4, Weighted average method of overtime: When an employee performs two jobs for the same
employer, with each job having a different rate of pay, the method of computing overtime
is as follows:

Job 1: Rate ofpay x Number of hours = Compensation
Job2: Rateofpay x Number of hours = Compensation
Total hours Total compensation
Total compensation = Average per hour
Total hours
Average per hour = Rate of overtime
2

The rate of overtime multiplied by the number of overtime hours (hours in excess of 40)
is the total overtime due.

5. Determining overtime from regular rate and overtime from day rates and job rates:

If the employee is paid a flat sum for a day’s work or for doing a particular job, without
regard to the number of hours worked in the day or at the job, and if the employee
receives no other form of compensation for services, the employee’s regular rate is
determined by totaling all the sums received at such day rates or job rates in the




workweek and dividing by the total hours actually worked. The employee is then entitled
to extra half-time pay at this rate for all hours worked in excess of 40 in the workweek.

History: Effective December 1, 1992; amended effective March 1, 1998.
General Authority: NDCC 28-32-02(1), 34-06-04
Law Implemented: NDCC 34-06-11, 34-06-12



