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Minutes:

The hearing was opened on SB 2115,

JAMES FLEMING, Assistant Attorney General, appeared in o neutral capacity to explae the
bill. (Written testimony) SENATOR LELE: Can boards optinorout ¢” "is bill? MR,
FLEMING: The Attorney General gave boards the option of being included or excluded. Those
wishing to opt ')lm now would require a legislative amendment.. SENATOR MATHERN:
Where would 1 be if I were in Washington DC and communicating with my therapist in Flonda
on my computer through lntcnict'? MR. FLEMING: You arc physically located in Washington,
DC and that 1s the regulatory authority if the councilor in Florida gives you questionable advice.
SENATOR MATHERN: Why don’t we just let the boards have the authority and not list any of
them in statute. MR. FLEMMING: This is giving the boards a choice. It is not a mandate.
SENATOR FISC HER:‘ WHAT constitutes as emergency as in making emergency rule making.

MR. FLEMING: The legislation is intended to declare these kinds of rules to be an emergency.
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E e ball oﬁ’fce‘s the boards the authorty whea somee part of this act contlicts with the bealth,
satety or wellare of the public. SENATOR KILZER: Do other states have this in code? MR
FLEMING: Ths bil!t is not modeled in any other state’s faw. {tis modeled after o national
maodel. SENATOR KILZER: How many boards do we have in state? MR, FLEMMING:
~ Rougaly 4048 boards, SENATOR LEE: 1f one »f the four boards wans in after looking at thus
they would have to be legislated in.

DR, CONSTANCE KALANEK, Exccutive Director of ND Board of Nursing, supports bill.
{Written testimony) SENATOR MATHERN: 1s there any features of the other bill that you've
notAcd that you would want in this bill. DR. KALANEK: 'l speak to HB TS0, it contiims YS”,
of what s lﬁ this bill so it would be aceeptabie to w af this bill were o pass. Our il contans
the same langeage. SENATOR LEE: How does this aftect current cducitional requirements”
DR. KALANEK: The saate implement of the maodel has added enabling Ianguﬁgc. Some of the
practivronars say in Texas are nor required to graduate trom an approved program but rather have
the knowledge and then sit for the exam.  The rule process would start and then meeting
a«lditiovml Fequirements,

TOM TUPPA, Exceutive Sec. Board of ND Examiners Social Work. supports bill. This is
patterned after the modcel of the Social Workers Board. [t gives the board authority to protect the
consumers in the state of ND Tom practice outside of statec. SENATOR MATHERN: How
would the board discipliné somcone in Florida. MR. TUPPA: The Attorney General's office
provides legal council to the board of zxaminers and they would be the one to process that

complaint. That individual would probably not be able to practice in the state of ND.
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CONNIE HILDEBRAND, Legislative chair for ND Chapter of NAS\V.ythc National Assocution
‘ L
of Soctal Workers, support bill SB 2115, (Written tcstiumny) SENATOR KILZER: Are there
frequent referrals to E-tierapy? MS. HILDEBRAND: Yes, prople are practicing on the web
SENATOR POLOVITZ: What is E-therapy? MS. HILDEBRAND: The practice of therapeutic
socut work on electronic means.
JONN OLSON, ND Board of Medical Examiners and ND Board of Dental Examiners. The
board of Medical Examiners want to opt out of this bill and ! talked to the dental examiners and
they wanted to opt out as well, but 1 don’t see them in the room. | prepared an amendment to opt
lhﬁﬁn out but I cannot speak for them so 1 will brcscnt it for our board. This bill 18 a unisex bill
;md one size does noi fitall, We licensee foreign doctors and this has become a very complex
subject. There are things that do not work for the Board of Medical F..k:nninér in this bill.
CLARA JENKINS presented testimony from Al Jacger, Seerctary of State. (Written testimony)
Offers 5m¢ndmcnts.
ROLF SLETTEN: Medical board is not covered by rules and reguiations. Qur is all in statute.
The hearing was closed on SB 2115,
MR. FLEMMING: Rulemaking authority is available. If'a board wants to take authority they
should take themsclves out of it. SENATOR MATHERN: This issue nceds to be clarified
regarding profession. | would like to ask for an amendment from Attorney General's office.
@Tapc 3, Side A, Meter 23.5
~ The committee discussion was resumed. Mr. Flemming presented amendments to Senator
Mathem, who explained them. SENATOR MATHERN 'movcd the amendments. SENATOR

'ERBELE scconded the motion. Discussion was held. Roll call vote‘ sarried 6-0 . SENATOR
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MATHERN mmed'a DO PASS AS AMENDED., SENATOR ERBELE seconded it. Roli call

vote cartied 6-0. SENATOR LEE will carry the bill,
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A

wmgmwd te funding levels and ﬂppmprmlions anucwmed under current law.

State fiscal effect: /dentify the state liscal effect and the liscal effect on agency appropriations

- 77198920607 Biennium 2001-2003 Biennium 2003-2005 Biennium |

7 Genaral Fund[ Other Funds [General Fund [ Other Funds [General Fund [ Other Funds |

[Revenues !
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1B County, city, and schoo! district fiscal effect: /dentify the fiscal eflect on the appropriate pohtical

subdivision,

f 1999-2001 Biennium 2001-7003 Biennium 2003-2005 Biennium

g “School [ | School | [ "Schoo
Counties Cities Districts Counties N Districts Counties Cities District

(. L l" l I S

‘2. Narrative: Identify the aspects of the measure which cause fiscal impact and include any comments

relevant to yotrr analysis.

There is no anticipated fiscal impact tor this bill.

3

State fiscal effect detail: For information shown under state fiscal effect in 1A, please:
A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type an
fund affected ana any amounts included in the executive budget.

8. Expenditures: Explain the expenditure armounts. Provide detail, when appropriate, for each agency.
line item, and fund affected and the number of FTE positions affected.

C. Appropriations: FExplain the appropriation amounts. Provide detail, when appropriate, of the effect
the biennial appropriation for each agency and fund affected anr any amounts included in the executv
budget. Indicate the relationship betwean the amounts shown for expenditures and appropristions.

Name: Kathy Roli Pgency: Office of Attorney General

PR

Phone Number: 701-328-3522 Date Prepared: 01/04/2001 i
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REPORT OF STANDING COMMITTEE (410) Module No: SR-23-2751
February 8, 2001 1:51 p.m. Carrier: Lee
: Insert LC: 18209.0101 Title: .0200

REPORT OF STANDING COMMITTEE
SB 2115: Human Services Committee (Sen. Lee, Chairman) recommends AMENDMENTS
AS FOLLOWS and when sc amended, recommends DO FASS (6 YEAS, 0 NAYS,
Gi'\B%ENT AND NOT VOTING). SB 2115 was placed on the Sixth aorder on the
calendar,

Page 1, line 12, remove the second "and"

Page 1, line 13, replace the second period with *;
e. Secretary of state with respect to contractor licensing:
{.  Slate board of medical examiners; and
g. State board of dental examiners.”

Page 2, line 15, after the period insert:

o ok |

Page 2, line 16, after “license” insert "and by this title”

Page 2. line 20, replace the first "person” with “individual” and replace the second "person”
with “individual®

L
Page 2, line 21, replace "section™ with "subsection”
Page 2, after line 21, insert:

"2. A foreign practitioner may provide services in this ctate which fall within
the scope cf practice designated by the foreign practitioner's license and
by this title without obtaining a license from the appropriate board if the
services are provided through a remote means and are a continuation of
an existing relationship between the foreign practitioner and the individual
receiving the services which was formed in the state or jurisdiction in
which the foreign practitioner is currently licensed.”

Page 2, line 24, after the first "license” insert "and by this title"
Page 2, line 27, after "include” insert "verified”

Page 2, line 29, after "is” insert "licensed and", after "standing” insert "in that jurisdiction and
any other information requested by the board”, and after "A" insert "notice provided
under this section, if accompanied by sufficient documentation, is deemed to be
accepted unless denied by the board. lf a notice under this section is denied, the
foreign practitioner immediately shall cease providing services under this section and

- may not resume providing services until after a successful appeal of the board's
decision under chapter 28-32 or after an application for privileges under this section is
reviewed and approved by the board.”

Page 2, remove line 30
Page 3, remove lines 1 and 2

Page 3, line 5, after the first "license” insert "and by this title”
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Page 3."|1ineb 7, rgmuve “of receipt by the board of* and after "application” insert "is approved by
e board”

Page 3, line 8, after “include" insert “verified"

Page 3, line 10, ater "is” insert "licensed and", after "standing" insert “in that jurisdiction and
any ‘c:jther information requested by the board", and remove "A foreign practitioner who
provides” '

Page 3, remove lines 11 and 12
Page 3, line 13, remove "appropriate board."

Page 3, line 16, remove "An application under this section, if accompanied by sufficient”

Page 3, remove lines 17 through 20
Page 3, line 21, replace "Notwithstanding any other provision of law, a" with "A”
Page 3, line 23, replace "in” with "for" and remove "for”

Page 3, line 24, replace "other" with "shorter"

Page 3, line 26, remove "established by the board" and replace "Notwithstanding any other
proviston,of law, a" with "A"

Page 3, line 29, aﬂer the period insert "This section does not prohibit a board from requiring &
foreign practitioner to take an examination regarding the laws of this state and the rules
established by the board.”

| Page 3, line 30, after the second comma insert "conditions and”

Page 4, line 5, after the period insert "A foreign practitioner's authority to practice an
occupation or profession under this chapter is subject to denial, probation, suspension,
revocation, or other form of discipline for th.e same grcunds as individuals licensed by
the appropriate board in this state.”

Page 4, after line 16, insert "A disciplinary action under this section against a foreign
practitioner is subject to chapter 28-32."

Page 4, line 17, after "Jurisdiction” insert "- Service of process”

Page 4, line 18, after "state” insert "and the appropriate board, to be bound by the faws of this
state and the rules established by the appropriate board,”

Page 4, after line 21, insert "Service on the secretary of state of any process, notice, or
demand is deemed personal service upon the foreign practitioner and must be made
by filing with the secretary of state an original and two copies of the process, notice, or
demand, with the filing fee of twenty-five dollars. A member of the legislative assembly
or a state or county officer r: not be charged for filing any process, notice, or
demand for service. The sec -@ry of state shall immediately forward a copy of the
process, notice, or demand by registered mail, addresscd to the foreign practitioner at
the address provided by the filer.”

Page 4, line 22, after the period insert "This chapter applies notwithstanding any other
limitation in state law on the practice of an occupation or profession.”

(2) DESK, (3) COMM Page No. 2 v | SR-23-2751
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Minutes: Chairman R. Bcrg.‘VicMscr, Rep. M. Ekstrom, Rep. R. Froelich. Rep. G.

Froscth, Rep. R. Jensen. Rep. N. Johnson. Rep. J. Kasper. Rep. M. Klein. Rep. Koppang.

Rep. D. Lemicux, Rep. B. Pietsch, Rep. D. Ruby, Rep. D. Scverson, Rep. E. Thorpe.

Jim Fleming:Assiseant Attorney General Written testimony sponsoring bill.

Rep M. Kicin: What enactly does foreign mean?

Fleming: Anydne not from North Dakota. Canada.Vietnam.Minnesota.
Rep Thorpe: With this language. where is the process haundled?
Fleming: :n our state.

Vice-Chairman Keiser: What are the fees?

Eleming: Any foreign entity is charger $25.

Vice-Chairman Keiser; Doesn't this create an unfair playing field and financial problems?

Fleming: This is just saying that forcign applications shouldn't take as long.

Rep Ruby; What boards would be affected?



' Em.w: Gosernment amd Veterans Aflaies ¢ ummn:ts:c
Bl Resolution Number SR 2114

Hearing Date March, 3. 2000

bleming: Anyone from social workers, nurses. private investigators, elc.

Rep Froseth: Wiy are these seven exempt?

Plomome:  They ashed specifically to be exempt.

Berg: What are the pros and cons ol this legislation?

Fleming: The pros are the interstate provision, thag it gives flexibility to limited practice and it
inereases simplicity in a case of emergencey. The cons are the limited pmclicc and the fee issue.

Vice-Chairman Keiser: Are we providing an asset at our expense?

Fleming: The testing exemptions help protect us.

Rep N. Johnson: Without this. what's permissible?

Fleming: Currently the law is unclear.

Dr. Constance Kalanck:(8.54)ND Board of Nursing Written testimony in support.

- - A L - . - '
Chairman Berg: Disciplinary action. what about the fee?

Kalanck: That is a major concern. A cease and assist order would be issued. Their state would
take action on their license and our state would take action against their privilege. The legal fees

would be our loss.

Connie Hildebrand:(17.8) VA Social Workers Written testimony supporting bill.

Vice-Chairman Keiser: Civil liability. where is the question?

Hildebrand: The law is unclear in clectronic and in new technology.
John Bovce: Feterinarian 1 support this bill but | wish it could include animals.
Howard Anderson:Executive Bourd Pharmacy Support bill. Tools are here to take care of

problems and expense isn't often an issue in a thirty-day lease.
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Cal Rollson: (31.3) Nurséing Support bill. There are 12,000+ nurses registered here. There are
o arcas helping discipline action and permits of cost. We would work with the other states 1o
CONRT CONLs,

Tom Tupa: ND Board of Social Workers  We support this bill.

Chitr Keller: Stare Board of Engineers and Surveyors

We support this bill but \\bllld like to be exempt so as

not te compromise time with accuracy. The Interet is

not a problem and neither is discipline. In terms of

emergency we usually have a longer period of time.

Rep M. Klcin: At first you didn't want to be excluded?
) 4
Keller: Correct but with the added amendments it

complicates our registration.

Chairman Berg: We'll close the hearing.
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Minutes: Chairman R. Berg. Viee-Chair G?

Froseth. Rep. R Jensen, Rep. N. Johnson. Rep. J. Kasper. Rep. M. Klein. Rep. Koppang.

Rep. D. Lemicux. Rep. B. Pietsch. Rep. D. Ruby. Rep. D. Severson. Rep. E. Thorpe.

. Rep Severson: | move a do pass.

Rep M. Klein: | sccond.

Rep Ruby: I move to amend out the State Board of Engineers and Survevors.

Rep Jensen: I second.

Amendments failed.

cp. M. Ekstrom. Rep. R. Froelich. Rep. G.
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Rep. Elwood Thorpe
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Representatives Yes | No Representatives Yes 4 No |
Chairman- Rick Berg v , | Rep. Jim Kasper v Jf
Vice-Chairman George Keiser 1 v | Rep. Matthew M. Klein VI
Rep. Mary Ekstorm \/F Rep. Myron Koppang / .
Rep. Rod Froelich , Rep. Doug Lemieux v b
Rep. Glen Froset!. | oA Rep. Bill Pietsch vV b
Rep. Roxanne Jensen v Rep. Dan Ruby Vo4
Rep. Nancy Johnson Rep. Dale C. Severson v’
Rep. Elwood Thorpe v’

v
o

Total (Yes) / 3 No )

Absent
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If the vote is on an amendment, bneﬂy indicate intent:
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REPORT OF STANDING COMMITTEE
ss 2115, as engrossed: Industry, Business and Labor Committee (Rep. Berg,
Cha!man) recommends DO PASS (13 YEAS, 1 NAY, 1 ABSENT AND NOT
VOTING). Engrossed 3B 2115 was placed on the Fourteenth order on the calendar.
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Prepared by North Dakota State Board of Medical Examuners
and North Dakota State Board of Dental Examiners

PROPOSED AMENDMENTS TO SB 2115

rage | line 12, overstrike the second “and”
Page 1. line 13, replace ™" with *}"

Page i, after line 13, insert:

Y

L
‘e. State board of medical examiners; and
f. State board of Jental examiners.”

Renumber accordingly
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SECRETARY OF STATE

STATE OF NORTH DARD1TA
600 EASY ROULEVARD AVENUE DEPT 106
BISMARCK ND 58505 0500

January 29, 2001

TO: Senator Lee and Members of the Senate Human Services Committee
FR: Al Jaeger, Secretary of State (presented by Clara Jenkins, Director, Business Division)

RE: SB 2115 Regulated Occupations or Professions

It is not very often that the Secre‘tary of State's office appears before a Human Services
Committee. However, this bill (as introduced) adversely impacts the agency.

Therefore, along with this testimony, the Secretary of State's office is offering the attached
amendments for the committee's consideration. If adopted, the amendments would make the bill
administratively compatible with the agency's current procedures and existing duties prescribed in
other sections of state law.

On page 1, subsection 1 of section 1 of the bill, lists the exempted boards, commissions and
licensing agencies for specific occupations or professions that will not be subject to the provisions of
this act. To that list of exemptions, the attached amendments add a subsection “1 (e),” which
exempts the Secretary of State as it relates to the licensing of contractors. This additional
exemption needs to be added because Chapter 43-07 of the North Dakota Century Code does not
allow an out-of-state contractor to contract for work in North Dakota without first having a
contractor's license issued by the Secretary of State. It is the Secretary of State’s understanding
that the intent of this bill is aimed at other individual practitioners practicing their profession or
engaging in an occupation on the basis of a license issued in another state.

The purpose of the other portion of the attached amendments is to clarify the Jurisdiction
section on line 17on page 4. This section, as currently written, imposes a service of process
responsibilily on the Secretary of State. However, before it can work, this section needs to be
clarified and made consistent with other service of process procedures already followed by the
agency. Therefore, the amendments establish a procedure and a fee when the Secretary of State is
served with a process, notice or demand. It is comparable to that which is already followed by the
Secretary of State's office when a service of process is received on the many different types ot
business entities administered by the office. In addition, as already exists in other chapters of
current law, legislators, state, and county agencies would be exempted from having to pay a filing
fee.

Based on information provided by the Office of the Attorney General, the fiscal impact to the
Secretary of State will be minimal. They have astimated there would be approximately 25 service of
process filings annually. Most of these filings would originate from licensing boards to serve

disciplinary actions.

if the amendments to the bill are adopted, the Secretary of State has no objeclions to the
passage of this bill.

Proud fo be an American VOTE - Because You Can - Erin Engh - 1998-2000 Get Out The Vote Slogan Winner - Sherwood Public School



PROPOSED AMENDMENTS TO SENATE BILL NO. 2115
Page 1, line 12, remove the second “and”
Page 1, line 13, remove . and insert “.and”

Page 1, after line 13, insert:
' e. Secretary of state with regard to contractor licensing.

Page 4, line 17, after the word “Jurisdiction”, insert “-Service of process”

Page 4, after line 21, insert:

“Service on the secretary of state of any process, notice, or demand is deemed
personal service upon the foreign practitioner and must be made by filing with the

- secretary of state an original and two copies of the process, notice, or demand,
with the filing fee of $25. A member of the legislative asseinbly or a state or
county office may not be charged for filing any process, notice, or demand for
service. The secretary of state shall immediately forward a copy of the process,
notice, or demand, by registered mail, addressed to the foreign practitioner at the
address provided by the filer.”

Renumber accordingly.



North Dakota Chapter

Natlonal Assoclation of Soclal Workers January 29, 2001
Box 1775

Blsmarck, N.D., 585802-1778

(701) 22)-4161

Chairman Lee, Vice Chairman Kilzer and Members of the Senate Human Services Committee:

My name is Connie M. Hildebrand and [ appear at this hearing as Legislative Chair for the North Dakota Chapter
of NASW, the National Association of Social Workers. We favor SB 2115,

The field of technology is rapidly changing the way many professions do business. Social Work is no exception.
Our profession claims Mary Richmond, fellow social worker, as the original advocate of social work technology
usage, for she noted the importance of the re/ephone in social work practice — way back in 1917.

Today, electronic communication technology makes direct practice and consultation a reality for those who are
separated by both time and space. It is a most unusual challenge. That is why we favor SB 2115. This bill is a

beginning attempt to clarify:

1. professional services rendered to a resident of North Dakota are subject to ND law, regardless of the
means or mediums through which those services are provided.
- 2. a“foreign” or out-of-state practitioner who provides services under this section has submitted to the
jurisdiction of the appropriate ND professional board
nothing prohibits a professional or occupational board from imposing conditions on “foreign™
practitioners which are more restrictive than those imposed in this chapter.

W)

* This bill does not solve all the compelling social work technology issues that include credential verification,
confidential'ty, and privacy. Multiple ethical questions remain which will continue to challenge the social work
profession in the practice of what many call, E-therapy, but this bill is a beginning. It clearly states that the
consumer of service is defi.ied as a North Dakota resident, and therefore offered the consumer protection
services of North Dakota professions licensed in this state.

We ask for 2 Do Pass on SB 2115,
\

Respectfully submitted,
(9 g I N
MN\?\Q (

onnie M. Hildebrand
ir, Legislative Committee, NASW-ND



TO:

MEMORANDUM

Senate Human Services Committee

FROM: James C. Fleming, Assistant Attorney General

RE

DATE:

Proposed amendments to SB 2115

February 6, 2001

4

Attached are a set of proposed amendments to SB 2115. 1 apologize for the
length of the amendments, but I believe the amended bill would be shorter and

cleaner if these amendments are adopted.

The attached amendments incorporate the amendments offered during

the hearing by the Board of Medica! Examiners, Board of Dental

Examiners, and the Secretary of State's officn.

1)
2)

3)

4)

5)

Maijor changes in proposed amendments

Add three additional exemptions

Add a new subsection, suggested in my original testimony, which allows
foreign practitioners to provide services to a consumer in this state via
telephone or internet without a North Dakota license when the
practitioner-consumer relationship has been created in person in the
jurisdiction in which the practitioner is licensed and the remote contacts
are simply a continuation of that relationship.

The section on Limited practice without a license is amended to allow
boards the time to investigate and process an application from a foreign
practitioner before the :ractitioner may begin providing service to North
Dakota consumers. As introduced, the bili would allow foreign
practitioners to practice in this state pending the outcome of their
application.

The discipline section is clarified as suggested in my testimony and
incorporates the procedural requirements in NDCC chapter 28-32.

Clarify the service of process section.

I am available at 328-4889 to respond to any questions the committee may have
regarding these amendments.



Prepared for the Senate Human
Services Committee by

James C, Fleming

Assistant Attorney General

PROPOSED AMENDMENTS TO SENATE BILL 2115
page 1, line 12, remoye the second "and"
Page 1, line 13, replace the period with a semicolon
Page 1, after line 13, insert:
“e.  Secretary of state with regard to contractor licensing;
f. State board of medical examiners; and

g. State board of dental examiners."”

Page 2, line 15, after the period insert "1."
Page 2, line 16, after "license” insert "and by this title"

Page 2, line 20, replace the first "person" with "individual" and replace the second
' "person” with “"individual”

Page 2, line 21, replace "section" with "subsection"
Page 2, after line 21; insert:

2. A foreign practitioner may provide services in this state which fail within
the scope of practice designated by the foreign practitioner's license and
by this title without obtaining a license from the appropriate board if the
services are provided through a remote means and are a continuation of
an existing relationship between the foreign practitioner and the individual
receivirlg the services which was formed in the state or jurisdiction in
which the foreign practitioner is currently licensed.

Page 2, line 24, after the first "license” insert "and by this title"

Page 2, line 27, after "include" insert "verified"



Page 2, line 29, after "is" insert "licensed and", after "standing” insert “in that
jurisdiction, and any other information requested by the board", and after "A"
insert "notice provided under this section, if accompanied by sufficient
ducumentation, will be deemed accepted unless denied by the board. If a notice
under this section is denied, the foreign practitioner must immediately cease
providing services under this sectlon and may not resume providing services until
after a successful appeal of the board's decision under chapter 28-32 or after an
application for privileges under this section is reviewed and approved by the

board." j

Page 2, remove line 30

Page 3, remove lines 1 and 2
Page 3, line 5, after "license" insert "and by this title"

Page 3, line 7, remove "of receipt by the board of" and after "application” insert "is
approved by the board"

Page 3, line 8, after “include" insert "verified"

Page 3, line 10, after "is" insert "licensed and", after "standing" insert "in that
. jurisdiction, and any other information requested by the board", and remove "A

foreign practitioner who provides”
Page 3, remove lines 11 and 12

Page 3, line 13, remove "appropriate board.”

Page 3, line 16, re‘move "An application under this section, if accompanied by sufficient
Page 3, remove lines L17 through 20

Page 3, line 21, replace "Notwithstanding any other provision of law, a" with "A"

Page 3, line 23, replace "in" with "for" and after "licensed" remove "for"

Page 3, line 24, replace "other" with "shorter”

Page 3, line 26, remove "established by the board" and replace "Notwithstanding any
other provision of law, a" with "A"



Page 3, hng ;9 insert gfter the period "This section does not prohibit a board from
requiring a foreign practitioner to take an examination regarding the laws of this
state and the rules established by the board."

b

Pagé 3, line 30, after the second comma insert "conditions and"

Page 4, line 5, after the period insert "A foreign practitioner's authority to practice an
occupation or profession under this chapter is subject to denial, probation,
suspension, revocation, or other form of discipline for the same grounds as
individuals licensed by the appropriate board in this state."

Page 4, after line 16, insert "A disciplinary action under this section against a foreign
practitioner is subject to chapter 28-32."

Page 4, line 17, after "Jurisdiction" insert "- Service of Process"

Page 4, line 18, after "state" insert "and the appropriate board, to be bound by the laws
of this state and the rules established by the appropriate board,"

Page 4, after line 21, insert "Service on the secretary of state of any process, notice, or
demand is deemed personal service upon the foreign practitioner and must be
made by filing with the secretary of state an original and two copies of the
process, notice, or demand, with the filing fee of twenty-five doliars. A member

~ of the legislative assembly or a state or county office may not be charged for
filing any process, notice, or demand for service. The secretary of state shall
immediately forward a copy of the process, notice, or demand by registered mail,
addressed to the foreign practitioner at the address provided by the filer."

Page 5, line 22, after the period insert "This chapter applies notwithstanding any other
limitation in state law on the practice of an occupation or profession.”

Renumber accordingly



SENATE BILL 2115
Senate Human Services Committee
January 29, 2001

Madame Chairman, members of the Senate Human Services Committee. my name is
James C. Fleming. [ am an assistant attorney general working with professional and
oceupational boards and [ am here on behalf of the Office of Attorney General Wayne
Stenchjem in a neutral capacity to explain the provisions in Senate Bill 2115 and to
respond to any technical questions the committee may have, Attached to my testimony is
a section-by-section analysis of Senate Bill 2115, For the committee's information, there
are two other bills currently pending which also address some of the issues addressed in
Senate Bill 2115, Those bills are House Bill 1150 (compacts with other states) and
Senate Bill 2303 (agencies shall adopt administrative rules providing for licensure of
individuals in good standing trom another jurisdiction with equivalent requirements).

Since this bill was filed in December, the Attorney General's office has reccived some
helpful questions and comments on the proposed legislation and has continued to review
the bili as originally proposed. Based on these comments and review, there are some
additional areas to consider if the committee wishes to make a do-pass recommendation

on the bill. These areas are:

e Services provided by a foreign practitioner to an individual in this state through
remote means, such as by telephone or letter, should be permitted without a
license from the appropriate board in North Dakota if the services are a
continuation of an association between the foreign practitioner and the individual
whichh wus formed in the jurisdiction in which the foreign practitioner is licensed.
The foreign practitioner would continue to be subject to the jurisdiction of the
appropriate board in North Dakota.

e A foreign practitioner's privileges to practice in North Dakota under Senate Bill
21i5 should be subject to probation, suspension, revocation, or other form of
discipline {br the same grounds as individuals licensed by the appropriate board in
North Dakota.

I understand some professional and occupational boards may offer amendments which
would add them to the list of boards which are exempt from the bill. The Office ot
Attorney General offered those boards the opportunity to opt-out of the bill before it was
prefiled and has no objection to such amendments.

Madame Chairman, this concludes my testimony on Senate B:ill 2115 and [ would be
happy to answer any question the committee may have on the bill.



SECTION-BY-SECTION SUMMARY OF PROPOSED
LEGISLATION ON THE MULTISTATE AND INTERSTATE
DELIVERY OF PROFESSIONAL SERVICES

Section One

The most important definition in the proposed legislation is the definition of “foreign
pracutioner.” There are two key parts to the definition. First, the practitioner must be
hicensed in a state or other jurisdiction which imposes requirements for licensure which
are at least as stringent as the requirements imposed in this state.  Second, the foreign
practitioner must be in good standing in the state in which he or she is licensed and may
not be the subject of a pending disciplinary action. In short, a foreign practitioner must
be as competent and qualified as a North Dakota licensee before the foreign practitioner
is allowed to practice his or her profession or occupation in North Dakota under the
legislation, even on a temporary basis.

Section Two

The most frequent argument offered to justify the unlicensed delivery of professional or
occupational services to North Dakota consumers via telephone or internet is that the
person is providing the services from another jurisdiction. This argument is made despite
the fact that the person's provision of services is not completed until those services are
received by consumers in North Dakota. Under the proposed legislation, it is the location
of the consumer. rather than the provider, which determines whether a profession or
occupation is being practiced in this state and whether a license from a North Dakota

licensing board is required.

Section Three

The proposed legislation clarifies that a foreign practitioner is not practicing in North
Dakota when the practitioner consults directly with a North Dakota licensee. The
legislation is not intended to interfere with the ability of North Dakota licensees to freely
communicate with experts in other states to improve the quality of services received by
North Dakota consumers. As long as the North Dakota licensee stands between the
foreign practitioner and the recipient, the licensee is able to monitor the services provided
by the foreign practitioner and the consumer is protected. The North Dakota licensee is
required to monitor the services provided by the foreign practitioner and will be equally
responsible for any deficiency in those services.

Section Four

The premise of the bill is that minimum competence in a jurisdiction which imposes
similar or more stringent requirements for licensure can be reasonably equated with
minimum competence to practice in this state. In emergency situations, circumstances
may result in a demand for professional or occupational services which exceeds the
supply of North Dakota licensees. In such situations, the proposed legislation allows a



toreign practitioner W practice in this state for up to sixty consecutive days withow
needing to obtain a license from the appropriate board in Norh Dakota.  The nouce
requiremient in the legislation ensures that the appropriate bourd is aware of those foreign
practiivners who are tking advantage of the authority in this section.  Along with the
notice, the board also must receive documentation which verifies that the foreign
practitioner is licensed by a jurisdiction which imposes equivalent requirements for
heensure and that the praetitioner is in good standing.  No application is required, which
chunnates the delay in obtaining board approval before responding to the emergency.
The last sentence in this section ensures that a toreign practitioner wil! be accountable in
this state tor protessional misconduet or for services which are deficient,

Section Five
This section is intended to address sporadic practice within the state regardless of
whether the services are provided over the telephone. the internet, or in person. Again.
minimum competence in a jurisdiction which imposes similar or more stringent
requirements for licensure can be reasonably cquated with minimum competence in this
state.  Unlike emergency situations, the thirty-day time period is not consecutive. An
application is required to be submitted prior to engaging in practice under this section.
although the section does not require that the application be granted before the
practitioner may practice in this state. An application by an eligible foreign practitioner
under this section is deemed to be approved on the date it is received by the appropriate
board unless the board denies the application and communicates the denial to the foreign
practitioner. The application provides important information to the appropriate board.
Along with the application and the required fee. the board also must receive
documentation which verifies that the foreign practitioner is licensed by a jurisdiction
which imposes equivalent requirements for licensure and that the practitioner is in good
standing. A foreign practitioner will be accountable in this state for professional

misconduct or for services which are deficient.

Section Six

Many boards in this state currently have authority to waive any required ~xaminations
when considering an application for licensure in this state from a foreign practitioner.
This section extends such authority to all boards. It also supersedes any requirement that
the state in which the foreign practitioner is licensed extend similar privileges to North

Dakota licensees.

Section Seven

Another alternative for professional and occupational boards to authorize multistate and
interstate practice of a profession or occupation is a multistate compact or agreement.
This section authorizes any board to enter into an agreement with one or more other
states which identifies the circumstances under which a foreign practitioner may practice
in this state. A nearly identical provision is proposed in House Bill 1150.



Section Eight

An important step in regulating interstate or multistate delivery of professional services is
o hold a North Dakota licensee accountable for professional misconduct which may
uceur in another jurisdiction. A North Dakota licensee also may be disciplined for failing
o adequately monitor the services provided by a foreign practitioner under section three

ol the bill.
Section Nine

This section resolves the issues of jurisdiction and service of process which arise when a
board in North Dakota attempts to discipline a foreign practitioner for conduct in this
state. It also allows North Dakota consumers to hold a foreign practitioner accountable in
" this state for deficient services.

Section Ten

This section clarifies that the proposed legislation is intended to enable and authorize
boards to allow foreign practitioners to practice in this state, but not to require boards to
permit such practice when the health, safety, or welfare of North Dakota consumers
justities a prohibition on such practice. Each board is expected to determine whether to
invoke the authority provided in the proposed legislation. A board is allowed to take
immediate actidn to protect the public under this section by promulgating emergency

rules.



NORTH DAKOTA BOARD OF NURSING
919 S 7th St., Sulte 504, Bismarck, ND 58504-5881

Web Site Address: hittp:/www.ndbon.org
Telephone # (701) 328-9777

Nurse Advocacy # (701) 328-9783

Fax # (701) 328-9785

HUMAN SERVICES COMMITTEE

TESTIMONY RELATED TO SB 2115

Chairperson'Lee and members of the Human Services Committee, my name is Constance
Kalanek, Executive Director of the North Dakota Board of Nursing.

-

On behalf of the board, I wish to offer testimony in support of SB 2115 relating to the
practice of a regulated occupation or profession. The focus of my testimony is on license
compacts on page 3 & 4 of the bill. The board of nursing has also introduced very similar
legislation in HBLIISO Administrative Agency Compacts.

As multistate health care delivery systems and telecommunications technology has emerged, attention
has been drawn to the perceived barriers created by a state-based licensure system. The primary issue
faced by the nursing regulatory community has been the increasing practice of nursing across state lines.
The geographic borders that separate states and their traditional practice area jurisdictions have been
removed by technology. Unless a model of nursing licensure accommodates the nurse and the patient
being in different locations, nurses may be practicing without appropriate legal authority if the nursing
care processes cross-state lines. | have attached for your review an opinion provided by the Board's
attorney Mr. Cal Rolfson entitied “Opinion Regarding Practicing Nursing by Telecommunication Across

Stale Lines”,

In an effort to proactively respond to this issue, the North Dakota Board of Nursing has been studying the
current model of nursing licensure and has conducted a comprehensive review of the interstate compact
and its implications. The Board of Nursing established a Multistate Licensure Advisory Task Force in 1998
composed of representatives from nursing and medical organizations, health care organizations, state
government, legislators, and consumers. The committee has met several times over the iast two and

. one-half years. In September 2000, the Task Force recommended to the Board of Nursing to draft
legisiation on licensure compacts that would include all professionai and occupational boards. The
minutes are attached for your review.

In September 2000, the MULTISTATE LICENSURE ADVISORY TASK FORCE requested dialogue
with boards and associations in North Dakota on license compact legislation. Since many regulatory
boards could potentially be impacted by muitistate licensure, the Task Force asked for input on this
proposed legisiation. The board surveyed 32 boards, associations, and individuals for input/reaction to
the licensure issue. The board received fourteen responses, seven were not opposed, one very
interested and took no position, one did not support, four supported, and one indicated they were neutral.

One of the key elements of this model (multistate licensure) of licensure is the interstate compact. An
interstate compact is an agreement between two or more states established for the purpose of remedying
a particular problem of muitistate concern. The model provides that the practitioner is held accountable

The mission of the North akota Board of Nussing Is to assure North Dakotu citlzens qunlity nursing care through the regulation of
stondards lor nursing educution, licensure und practice.



for the practice act and other regulations in the state where the professional provides nursing services to
the citizens of that state. This accountability is similar to the motor vehicle driver who must obey the
driving laws in the state where driving occurs.

implementation of the multistate licensure model will proceed as individual state legislatures adopt the
- interstate compact and become a party to the compact. it is anticipated that it will take some time for a
large number of states to become a party to the compact. To date thirteen states, including South
Dakota, lowa and Nebraska have passed legislation to enact the compact for nursing regulation. The
board of nursing is awe » of ten states that intend to address multistate licensure through rules or

legislation in the next three years.

| have attached for your review a handout from the National Council of State Boards of Nursing entitled,
Frequently Asked Questions. | have also attached a list of the states that have either implemented the
compact or soon will be doing so. Hopefully, this information may be useful in your deliberation of this

proposed legislation. .

CONCLUSION

The Board of Nursing believes this legislation is a viable option which would increase access to care
while maintaining public protection, aliows for expedient access to qualified practitioners as expected by
the consumer without regard for state lines, and allows for practice across state lines either physically or

electronically.

Individual licensed nurses are always held accountable for their actions. The nurse who practices under a
multistate licensure privilege is held accountable to the state’s practice act where nursing services are
provided. As expected, the board will continue to carry out its mission as to the safety of the specific
nursing practices, protection of the public and the provision of competent practitioners. Thank you for
giving me the opportunity to provide testimony on behalf of the North Dakota Board of Nursing. The
Board appreciates your willingness to consider a proactive approach to licensing practitioners in North

Dakota and your support for SB 2115.

| am now open for questions.



ROLFSON SCHULZ LERVICK

T T T LAW OFFICES _

A ProressioNal, CORPURATION

August 25, 1995

Karen Macdonald, R.N.
Executive Director

N.D. Board of Nursing
919 S. 7th St., Ste. 504
Bismarck, ND 58504

Re: Opinion Regarding Practicing Nursing by Telecommunication
Across State Lines

Dear Ms. Macdonald:

This is in response to your request for my opinion concerning the
legal impact of telecommunication of nursing data across state
lines and its effect upon the Board's responsibility to regulate
nurses and nursing practice within North Dakota. In particular,
you ask whether nurses not licensed to practice nursing in North
Dakota who provide nursing tare through telecommunication to North
Dakocra residents are required to hold a North Dakota nursing
license. Your letter cites several examples of how recent
communications technology and increased offerings of managed care
allows nurses to utilize that technology without a physical
presence in North Dakota.

Some initial observations come to mind. It is clear that the North
Dakota Board of Nursing (the "Board®) cannot prevent North Dakota
citizens from unilaterally seeking and contacting out-of-state
health zare providers, including nursing and medical providers for
their health care needs. There is (or ought to be) a sort of
"caveat emptor" (buyer beware) principle that applies when a North
Dakota consumer personally seeks out-of-state health care services
from professionals that are beyond the borders of our state and
thus outside the gamut of North Dakota health care regulators.

That caveat applies {(or ought to), for example, whether the North
Dakota resident drives to Minnesota to receive direct medical care
there or whether it is received while within the borders of North
Dakota via telecommunications from out-of-state health care givers.

The problem arises when errors in professional nursing practice
occur and the patient's health and safety is jeopardized as a
result. If those errors occur in Minnesota while the patient is
present there, for example, the patient potentially has both civil
(malpractice) and administrative (licensure) recourse in Minnesota,
and questions of jurisdiction and residency or citizenship do not

ot
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Karen Macdonald, R.N.
August 25, 1995
Page 2

generally surface. quever, when care is rendered by way of an
interstate telephone line, the regulatory focus becomes cloudy.

The four examples you cite pose real regulatory dilemmas for the
Board. Since the Board's authority to regulate at all comes from
state law and supporting rules, it is necessary to briefly examine
those underpinnings of authority.

APPLICABLE STATE LAW AND RULES

‘Chapter 43-12.1 establishes legislative authority in the Board to

regulate the Tpractice of nursing."” N.D.C.C. § 43-12.1-02 defines
the practice of nursing for both registered nurses and licensed
practical nurses. N.D.C.C. § 43-12.1-03 specifically reguires

that "{alny person" providing such nursing care to a resident *of
this state" must hold a current valid license to do so from the

Board.

N.D.C.C. § 43-12.1-04 sets out those persons who are statutorily
exempt from such 1licensure, which includes the foliowing

exemptions:
1. In cases of emergency or disaster.

2. students practicing nursing as part of a Board approved
nursing education program.

3. Duly licensed nurses from another state who are employved
by the federal government.

4. Duly 1licensed nurses in another state or Canada whose
employment requires them to accompany and care for a
patient in transit.

5. Providing nursing for an immediate family member.

6. A person who is not licensed as a nurse by the Board who
‘ renders assistance under the provisions of N.D.C.C. Ch.
23-27 (Licensing of Ambulance Services).

7. Certain individual habilitation or case plan services.

The rules adopted by the Board relevant to this issue generally
include the provisions of N.D.A.C. Chs. 54-02-07 (Disciplinary
Action), N.D.A.C. 54-05-01 (Standards for Quality of Practice for
Licensed Practical Nurses), N.D.A.C. 54-05-02 (Standards for
Quality of Practice for Registered Nurses), and N.D.A.C. 54-05-03.1
(Advanced Req;stered Nurse Practice).
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It is clear that the principal statutory direction and
responsibility of the Board is to protect the health and safety of
the public through the regulation of nursing practice occurring
within the borders of this state. N.D.C.C. § 43-12.1-01. The
statement of legislative intent found in this statute explicitly
states that "...the practice of nursing is directly related to the
public welfare of the citizens of the state of North Dakota..." and
the public interest requires that the Board "...assure that
qualified, competent practitioners and high quality standards..."
are maintained. (Emphasis added).

Id.
—

This introductory policy statement of legislative intent, as with
all other laws affecting the Board, is liberally construed.
N.D.C.C. Section 1-02-01. The North Dakota Supreme Court has also
underscored the direct responsibility of the Board of Nursing to
protect North Dakota citizens and through its regulatory process to
assure responsible nursing practice within its borders. Trinity
Medical Center et al. v. North Dakota Board of Nursing et al., 396

N.W.2d4 835 (N.D. 1987).

In light of the "information superhighway"” as that term has come to
be commonly used of late, interstate telecommunications regarding
health care (telephone, television, facsimile, and computer
technology are examples) have not only impacted the general public
with new challenges offering immediate access to interstate health
care provision, but also have required boards of nursing (and other
health care licensing boards) to face unique licensure issues.
"Telemedicine" is rapidly becoming an expanded high-tech genre of
health care that permits North Dakota health care licensees and
their clients to participate in live interactive video and computer
linking with health care professionals and specialists in other
states. This is particularly helpful with patients/clients in
North Dakota who live in communities that may be isolated from
technical and sophisticated advances in health care that are more
common in larger urban areas out of state. However, the statutory
responsibility of the North Dakota Board of Nursing to protect the
citizens of this state remains unchanged in spite of such
advancements in telecommunications.

Again, it is axiomatic that the North Dakota Board of Nursing has
jurisdiction only to regulate its nursing 1licensees, and the
‘practice of nursing that occur within the borders of North Dakota.
Those nurses duly licensed by the Board, whether practicing nursing
within or without ©North Dakota, who receive interstate
telecommnunications regarding the health care of North Dakota
patier.ts/client’s are, of course, subject to the Board's regulatory
jurisdiction. However, the difficulty the Board faces with
health care telecommunications, for example, is manifested when the
North Dakota licensed nurse interacts with a physician or other
- health care professional out-of-state not licensed in North Dakota
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and from whom the North Dakota nurse may be receivinq direction.

The exgmplary issues and collateral questions you present may be
summarized as follows:

1.

Satellite hospitals .have patients being monitored py the
“parent" hospital. Nurses in North Dakota receive an
electrocardiogram response via telemetry from out-of-
state and may make and communicate decisions regarding
patient care to the nurses in the out-of-state satellite
hospital who are doing the actual physical care.

Managed care ccrporations from other states enroll North
Dakota residents, and provide consultation to them over
the telephone regarding the management of their medical
problems. Often this is a role for the out-of-state
licensed nurse in the corporation.

North Dakota residents are able to access mail-order
pharmaceutical businesses and by submitting their
prescriptions, receive medications directly from the out-
of -state pharmacies.

Border health care agencies outside of North Dakota (home
health, hospice) may have North Dakota clients who either
are cared for by physicians in adjoining states or the
agency cachement area might include border communities.

Nurses duly licensed in North Dakota may respond to an
order for the health care of a person residing in North
Dakota from a physician via telecommunications when the
physician is in another state and unlicensed in Narth

Dakofa?

You question whether the North Dakota licensed nurse
receiving such telecommunications must verify the
credentials of the physician providing the consultation
and medical orders if the physician is from another
state?

You question whether the North Dakota nurse must verify
the physician-client relationship through some means and
criteria?

You ask what licensure liability is imposed on the nurse
in North Dakota for an error in the implementation of a
telecommunicated order?

You ask how standards for client confidentiality are
maintained an. assured under these scenarios?
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Since these issues are newly emerging issues nationally as a
result of the “"information superhighway”, few if any boards of
nursing through the United States have resolved these issues
(though I suspect they are all currently wrestling with them).
As a result there is a dearth of judicial precedent nationally
by which to guide any research in this area.

Since these issues are often issues of residency, some general
guidance currently exists on this subject. The U.S. Supreme
Court laid to rest the issue of residency as a prereguisite to
professional licensure. In 1983, 'the Supreme Court of New
Hampshire refused to issue a license to practice law in that
state though the applicant had taken and passed the New
Hampshire exam. The rationale of the New Hampshire Bar Board
in denying the license was because the applicant resided in
Vermont. The applicant sued the New Hampshire Bar for
alleged violation of her rights under the "privileges and
immunities"™ clause of Article IV, Section 2 of the United
States Constitution (stating, in part, that "citizens of each
State shall be entitled to all Privileges and Immunities cf
citizens of the several States.") On appeal, the U.S.
Supreme Court ruled in the applicant's favor holding that the
residency rule denied the applicant her constitutional rights
under the privileges and immunities clause. Supreme Court of
New Hampshire v. Piper, 470 U.S. 274 (1985).

Other than qualified by the narrow issue of residency discussed
above, the North Dakota Board of Nursing, in my opinion, remains
responsible tio regulate the practice of nursing within North Dakota
and where nursing care is provided to North Dakota residents.
Where interstate telemedicine and telecommunications are involved
in nursing practice, I advise the Board to consider the adoption of
rules that will specifically speak to these unigue and emerging
issues. The reason for the adoption of rules, of course, is to
develop standards of practice that have not previously existed in
this telecommunication area. Rules also give guidance to the
Board in any disciplinary process and help insure due process for
any nursing practice that may come under regulatory scrutiny.
Until such rules are considered, deliberated upon by the Board, and
ultimately adopted, each case involving questions regarding
telecommunications of health care information in the nursing
setting is better considered by the Board, and its disciplinary
process on a case by case basis.

In short, subject to the clear authority of the Board to regulate
nursing practice as broadly discussed above, the complexity of this
issue and the multitude of unigue facts that can vary the host of
gquestions presented, make a clear legal response to those questions
impractical.
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I will be pleased to work with you and the Board in this
challenging but vital effort.:

Sincerely,

Calvin N. Rolfson
Special Assistant Attorney General

" 00-BON.LTR



MULTISTATE LICENSURE ADVISORY COMMITTEE
September 13, 2000
10:00-11:00 AM
IVAN TELECONFERENCE

MINUTES

Present: Board Members None; Participants present were: Elizabeth Nichols RN, CUNEA,
Grand Forks; Deb Haagenson RN, Fargo; Amold Thomas, ND Health Care Association; David
Peske, North Dakota Medical Association; Melana Howe, RN, Hettinger; Sharon Moos, RN,
Executive Director of North Dakota Nurses Association; Elaine Taylor, LPN, NDLPNA,; Staff:
Karla Bitz RN; Linda Shanta RN; Julie Schwan, Cal Rolfson, Attorney at Law; an1 Constance

Kalanek RN.

I. Rule-making. Cal Rolfson provided a summary of the legislative versus rule promulgation process. A
videotape of Mr. Rolfson’s summary is available upon request through the board office. A copy of the
legislation currently in effect in Maine was reviewed and is attached. (See Sec. C-7.10 MRSA)

¢

II. Fiscal Impact. Connic Kalanek reviewed the anticipated revenue loss for MSL participation. The potentiul
estimated loss of revenue through renewal fee is approximately $42,050.00 and loss of endorsement fee is
$8,400, This is a loss of 11% of the total budgeted income each fisca) year, The board has not projected the
cost of implementation of a multistate licensure system.

II1. Organizational Perspective. Melana Howe reported on the impact of MSL on the West River Health
Services. The organization spends approximately $1100 each year on licensure fees for nurses. The
organization pays for the second license when the nurse is employed to practice in more than one state.
WRHS has a low turn over rate and have not had recruitment problems of qualified personnel.

Iv., Discussion.
¢ The committee discussed the rule making process as it relates to multistate licensure compacts,

* A number of participants discussed the operational issues and tracking responsibilities of employers.

e Revenue loss was discussed. The board has not projected the cost of implementation of a multistate licensure
system.

o Discussed drafting legislation that would be similar to the Maine document, which includes professional groups
without specifying any one group.

¢ Discussed support from North Dakota Nurses Association and North Dakota Health Care Association for using
a legislative process similar to Maine.

o  Discussed the political ramifications and process related to proposing this type of legislation.

V. Recommendations
1. Present this discussion at the next board meeting on September 21-22, 2000.
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available, may be accessed by clicking the iink in the far-right column of

_the table; bill text is provided by state legislative Web sites. Note that

some of the bills are offered as Adobe® Acrobat® PDF files and « Powered by NetMind -
require that Adobe Acrotat Reader be installed on your computer in ~ABoutthis free
order to access the files. The National Council takes no responsibility T service.,
for the accuracy, accessibility or availability of bill text linked to this
page.

DATE OF LAST EFFECT. BILL
STATE BILL # |STATUS ACTION DATE TEXT
Arkansas S 28 |Signed by Governor 2/24/1999 7/1/2000 [click]
Delaware HB439 |Signed by Governor 6/23/2000 7/1/2000 [click]

To Health and Welfare :

Idaho 4 e eten 1/8/2001 NiA [click]
lowa Jivs |Signed by Governor 3/16/2000 7/1/2000 | [click]
. LD |[Permission to implement :
Maine 2558 |Compact by rule 8/11/2000 N{A [click]
Maryland S 590 |Signed by Governor 4/27/1899 7/1/1989 [click]
Mississippi H 535 {S._ned by Governor 4/22/2000 7/1/2001 [click]}
Nebraska L 523 |Signed by Governor 2/15/2000 1/1/2001 [click]
o na S 194 |Signed by Governor 7/2/1999 7/1/2000 | [click]
south. H 1045 |Signed by Governor 2/16/2000 1112001 | [click]
Texas H 1342 |Signed by Governor 6/19/1999 1/1/12000 [click]
Utah ) 3 146 {Signed by Governor 3/14/1998 1/1/2000 [elick)
Wisconsin A 305 |Signed by Governor 12/17/18999 1/1/2000 [click]

Other information about state legislation is available through the Other Web Resources
section of this Web site.

Map of State Compact Bill Status

http://www.ncsbn.org/files/mutual/billstatus.asp 1/26/01
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Click one of the following links to access a map page formatted for print-outs or
transparencies: color map | black-and-white map.

@ QuickLink Code: QL-mr100001
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Frequently Asked Questions

1. What is the mutual recognition model?

The mutual recognition model of nurse licensure would allow a nurse to have one license
(in his or her state of residency) and practice in other states, as long as that individual
acknowledges that he or she is subject to each state's practice laws and discipline. Under
mutual recognition, practice across state lines would be allowed, whether physical or
electronic, unless the nurse is under discipline or a monitoring agreement that restricts
practice across state lines. In order to achieve mutual recognition, each state would have
‘to enter into an interstate compact that allows nurses to practice in more than one state.

2. What is an interstate compact?

"An interstate compact is an agreement between two or more states established for the
purpose of remedying a particular problem of multistate concern." (Black's Law

Dictionary)
An interstate compact:

» supersedes state laws
» may be amended by all party states agreeing and then changing individual state

laws

3. How many jurisdictions must enact a compact before it becomes
effective?

A compact could be effective after only iwo jurisdictions enact it into law; however, the
motion passed by the Delegate Assembly proposed that a state enacting the compact
include an effective date no sooner that January 1, 2000. The compact's applicability
would obviously be limited without broader participation by the states.

4. How would primary residency for licensure purposes be determined?

The compact administrators defined primary residence in the compact rules and
regulations. The sources used to verify primary residence may include, but are not limited
to, driver's license, federal income tax return or voter registration.

5. Why was residency, not practice location, used for determining
jurisdiction?

Mutual recognition is similar to many other familiar activities based on state or place of
residence, including obtaining a driver's license, paying taxes and voting. Given the many
employment configurations in which nurses work, there is likely to be less confusion
about where a nurse resides than about the location of his or her primary state of

http://www.ncsbn.org/files/mutual/mrfaq.asp 1/26/01



practice. Tracking down a nurse in the event of a complaint/investigation would be more
{i?)id“y accomplished with a residence link, or address, than an practice, or employment,

6. Why is an individual limited to one license at a time?
The one license concept has & number of advantages including:

 reduces the barriers to interstate practice

improves tracking for disciplinary purposes

« promotes cost effectiveness and simplicity for the licensee
+ acts as an unduplicated listing of licensed nurses

» facilitates interstate commerce

7. Can an individual hold both an RN and an LPN/VN license?

Yes, the mutual recognition model provides for this authorization (i.e. one license per
each license type if permitted by a home state).

8. Can the interstate compact "mandate” that an individual hold only one
license of each type (RN and LPN/VN)?

Yes, the "one license limit" is a term of the compact, and all party states would agree and
be bound to impose such a limit. The basic reason for this limit is public protection, in that
one license assures that all pertinent information about a nurse's licensure and discipline,
past and present, is integrated and readily accessible to boards in one place. This

mandate does not apply to non-party states.

9. Will the mutual recognition model reduce the level of a state's licensure
requirements?

No. Under mutual recognition, states will continue to have complete authority in
determining licensure requirements and disciplinary actions on a nurse's license per the

state's Nursing Practice Act.

10. How does the mutual recognition model address the varying scopes
of nursing practice as authorized by each party state?

The mutual recognition model provides that the nurse is held accountable for the nursing

practice laws and other regulations in the state where the patient is located at the time

care is rendered. This accountability is similar tc the motor vehicle driver who must obey
~ the driving laws in the state where he or she is driving. The accountability is no different

from what is expected today.

11. Does the interstate compact affect the authority of the home state to
discipline?

As provided in the compact, both the state of licensure {("home state") and state where
the patient is located at the time the incident occurred ("remote state”) may take
disciplinary action and thus directly address the behavior of the out-of-state nurse. The
compact will not diminish current authority of the home state to discipline, but will actually
enhance the home state's ability to discipline. The compact will enable ready exchange of

http://www.ncsbn.org/files/mutual/mrfaq.asp 1/26/01



investigatory information, allowing the home state to have the must current and a.ccurate
lcr;fg;r:alxon in order to better determine the appropriate course of action in disciplinary

12. How would violations be reported and/or be processed in a mutual
recognition model?

Complaints would be addressed by the home state (place of residence) and the reimote
{practice) state. Complaints to the home siate concerning a violation in the home state
would be processed in the current system. A complaint to the home state concerning a
violation in a remote state would be processed cooperatively. For example, the remote
state may issue a cease and desist order to the nurse, and the home state may take
disciplinary action against the license of that nurse. A complaint to the remote state
concernirg a violation in the remote state would be processed by the remote state and
also reported to the home state. A coordinated licensure information system will enable
the sharing of information. All information involving any action would be accessible to all
party states. The Disciplinary Data Bank, which is a subset of the Coordinated Licensure
Information System containing only final actions, would continue to be accessible to non-
party, as well as party states under the current system.

13. What is meant by multistate licensure privilege?

Multistate licensure privilege means the authority to practice nursing in a remote state
pursuant to the interstate compact. It is not an additional license.

14. What is meant by home state action?

Home state action means any administrative, civil, or criminal action permitted by the
home state's laws which is imposed on a nurse by the home state's board of nursing or
other authority, including actions against an individual's license. Only the home state can

- take action against the license.
15. What is meant by remote state action?

Remote state action is a new authority provided by the proposed interstate compact.
- Remote state action is any administrative, criminal or civil penalty imposed on a nurse by
" a remote state's licensure board or other authority, including actions against an
individual's multistate licensure privilege to practice in the remote state. For example,
under the compact, authority is given to issue cease-and-desist orders by the remote

state or the remote state licensing board.

16. What disciplinary actions must a home state take based on a remote
state action?

The home state will evaluate the nurse's behavior which led to the remote action and will
respond based on the laws of the home state. The home state is required by the compact
to evaluate the nurse's behavior in the same manner (i.e., "with the same priority and
effect") as it would had the incident occurred in the home state, but the home state is not
required to take any particular actions nor to enforce the remote state's laws.

17. Would every complaint received by the remote state(s) and results of
the complaint investigation need to be shared with the home state?

http://www.ncsbn.org/files/mutual/mrfaq.asp 1/26/01



The remote state will report to the administrator of the information system any remote
state actions as well as the factual and legal basis for such actions. The remote state will
also report any significant current investigative information yet to result in a remote state
action. The administrator of the information system will notify the home state. The
compact administrators will develop policies and guidelines for defining significant
complaints, as it is recognized that many complaints are not substantiated and reporting
these would increase workloads and may be nonproductive.

18. Concerning complaints, what information would be reasonably
necessary to sharc with a party state?

Each party state may share information or documents relevant to a current, significant
investigation.

19. How would individuals participating in alternative programs be
affected by the compact?

Nothing in the compact shall override a party state's decision that participation in an
alternative program may be used in lieu of licensure action, and that such participation
shall remain non-public if required by the party state's laws. Party states must require
nurses who enter any alternative programs to agree not to practice in any other party
state during the term of the aiternative program without the prior authorization from such

other party state.

20. Will a state board have the authority to deny licensure by
endorsement to an applicant who has had discipline action in another

state?

Yes. The licensing authority in the state where an application is made may choose not to
issue a license if the applicant does not meet the qualifications or standards for granting
a license.

21. Why are advanced practice registered nurses (APRNs) not included in
the mutual recognition model?

The Board of Directors endorsed mutual recognition for all nurses, with a different
timeline for APRNs. The rationale for the different timeline of implementation for APRNs
is that a base of comparable licensure requirements does not exist for APRNS.

- 22. Does the interstate compact affect states’ collective bargaining
rights?
The compact does not impact the statutory authority at the federal or state level for
collective bargaining. This is not a regulatory issue. In terms of licensure process actually

implemented by states when there were strikes in the recent past, there would be little or
no practical difference in the ability of employers to bring in licensed nurses from other

jurisdictions under mutual recognition.
23. When will the mutual recognition model be implemented?

State legislatures will first need to enact the interstate compact into state law. The motion

http://www.ncsbn.org/files/mutual/mrfaq.asp 1/26/01



adopted by the Delegate Assembly says state legislatures are encouraged to agree that
implementation will not take piace before January 1, 2000. This would enable Member
Boards and National Council to accomplish the activities outlined in Strategies for
Implementation of the Mutual Recognition Model of Nursing Regulation.

24. How does enactment of the interstate compact affect a state's current
Nurse Practice Act?

Enactment does not change a state's Nurse Practice Act in any way. The compact gives
states additional authority in such areas as granting practice privileges, taking actions
and sharing information with other party states.

25. How does enactment of the interstate compact affect the individual
licensee? :

The individual RN or LPN/VN residing in a party state will be able to practice in all the
party states, uniess there is some restriction placed on the multistate licensure privilege.
The individual RN or LPN/VN residing in'a non-party state will continue to be licensed in

individual state(s), just as at present.

26. If a nurse lives in a party state and obtains a license in a non-party
state, must she or he give up the license from the party state?

No. The license from the home state, which is a state that is a party to the compact,
allows the nurse to practice in all the party states. The license cbtained from the non-

party state would allow practice in just that state.

27. s there a time requirement for applying for a new license in a new
home state when changing residence from one party state to another?

According to the interstate compact rules and regulations, a nurse changing primary state
of residence, from one party state to another party state, may continue to practice under
the former home state license and muitistate licensure privilege during the processing of
the nurse's licensure application in the new home state for a period not to exceed thirty

(30) days.

28. The compact enables the compact administrators to develop rules
and regulations to administer the compact. How do these rules and
regulations provide authority in the individual party states?

The interstate compact is a legal contract between states that enables nursing practice
across state lines. In each state that adopts the compact, the compact is an additional
statutory layer above the individual state's Nurse Practice Act, which remains in place.
The compact administrators develop the rules and regulations to administer the compact,
and then individual state boards of nursing adopt the rules. If an individual state refuses
to adopt the rules the compact administrators develop, that state would be in violation of
the contract established by the interstate compact and thus could lose the status of party

state to the compact.

29. How will an employer know that a nurse's license is no longer valid?

The burden will be on the employer, as it is now, to verify licensure at all significant times
of change in the status of nurses who they employ. Under the interstate compact, these
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significant times will include any time a nurse changes state of residence.

Copyright 1996-2000, National Council of State Boards of 'Nur.ving, Ine. (htpiihvvewoneshn.org/).
This file was last modified. 02/17/2000 8:04.:32 AM
v X

B 1/26/01



AARP was founded in 1958 by Dr. Ethel Percy Andrus as a voluntary, nonprofit,
nonpartisan organization dedicated to improving the quality of life of its members and
people of all ages. Since sound laws and their implementationare a major means of
enhancing the quality of life for the whole community, AARP is active in the public
policy arena.

In North Dakotathere are more than 71,244' AARP members. The AARP North
Dakota State Legislative Committee (SLC), a volunteer body composed of AARP
members from across the state, represents these members’ interests before the state's
legislative and administrative bodies. Often, the SI.C works in cooperation with broad-
based coalitions and other AARP program volunteers.

Working with and at the direction of the SLC are several other AARP volunteers,
including the Capital City Task Force (CCTF) and the AARP/VOTE Coordinator.
The CCTF is a group of AARD volunteers physically located near Bismarck. They
attend legislative hearings, testify before legislative committees, track bills, research
issues, and update the SLC. The AARP/VOTE program educates the public sbout
important public policy issues and where candidates for public office stand on them. The
AARP/VOTE Coordinatar serves as an ex officio member of the SLC. The SLC also
works closely with state affiliates of the National Retired Teachers Association (NRTA),
adivision of AARP. NRTA members are dedicated to continuous educational
opportunity, advocacy, and service.

AARP provides responsible, effective advocacy when and where our members

need it.

TSource AXKE Hrmbrribap Fom ot Oh sy 120

AARP is the nation’s
leading organization for
people age 50 and older.

It serves their needs and interests
through information and education,
advocacy, and community services
provided by a network of local
chapters and experienced volunteers
throughout the country.

The organization also offers
members 2 wide range of special
benefits and services, including

Maodern Maturiry magazine
and the monthly Bulletin.

For mare informatisna, centact:

NIY AARD SLC/CCTE Volunteer
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Kerih Bakela
State Legisistive Commiltee

CHAIR

Beuy Keegan

P O, Box 244
Rolla, ND 58367
(701) 477.3637

SECRETARY
1avid Braaten
21098 20" Street

Grand Forks, ND 58201

(701) 775-CA07

Howard sshson
PO, Bax 2521
Whilfiston, ND 58802
(701) 572.5923

Darrel Remington
1 Hhinots Avenue
Mo, ND 58646
(701) 824.27%

§. Patrick Schmiu
8C9 15 % Avenue SW
Minat, ND 58701
{701) £39-7639

VICE CHAIR

James Jungroth

PO, Box 1307
Jamestown, NI 584G2
(701) 2520418

CCTF COORIINATOR
Norman F. Scublmllee

220CE. Avenur &
Bismarck, NI) 8501
(7c1) 2224793

Alton N. Koppang
2002 F. Avenuc E
Bismarch, ND 58501
(7C1) 255 4975

Claude Schmide
1827 ¥ Stremt N
Fargo, NLy 581C2
(701) 293-0365

* Member, Capnal Crty Task Force

ach year, the North Dakota State Legislative Committee selects legislative

priorities, which are consistent with the policies adopted by AARP's Board of

Directors. These priorities are based on the needs of the state’s residents and
developed from feedback from member surveys, general member communications,
and AARP-sponsored hearings and events. Throughout the year, the SLC may work
on other legislative and regulatory proposals as they arise.

2001 North Dakota SLC Legislative Program

< Restore dollar for dollar state funding for the Senior Citizens

Mill Levy Match in order to improve local aging services

<+ Provide funding for adult protective services

< Expand long-term care services that help seniors and the
disabled stay in their own homes, including the SPED and
Expanded SPED programs

< Help older North Dvakotans with the high cost of prescription

drugs

< Ensure access to guardianship and conservatorship services for

vulnerable adults

North Bakels
Canpitsl City Task Ferce

CCTE COORDINATOR
Sorman B Stuhlmadies

MiMBERS

Weldre Baeasch

o5 Nova e
Brmmarck, ND 58521
{"2ar 225 1542

Joe Praischaer
954 2™ Asvenue, N’
Mandaa, ND 58534
T o6V K24

Larre Wagner
3T F Puacaton
Brman LU N1 38374
TT1) 225 WwEd

* Mo State Drgadatee €

Rsta A_ Johnson
1121 N. 152Street, #6
Bismarck, ND 58571
21) 2551887

Howard §. Snontand
1324 Mesedsth Dave
Bramarck, NI 58501
{701} 2233620
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Jear Committee Members,

As you know, Altru Health System is a border fac:lity in our state tha
provides care to ‘both North Dakota and Minnesota patients. Our
geographac location creates unique challenges related to Minnesota an
North Dakota professional licensure regulations as wney currently
exist. .
Passage of SB 2115 woulid enhance our ability to provide care to our
patients, particularly in the area of intrastate telephonlc care.
Altru Health System strongly supports passage of SB 2115.

-
-

~
(&4

Sincerely,

Rick Gessler, R.N.
Employment/Employee Relations Manager
Altru Health System

Grand Forks, ND
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TO: SB21i
HOUSE INDUSTRY BUSINESS & LABOR
REPRESENTATIVE RICK BERG, CHAIR

FROM: MELANA HOWE, RN
DIRECTOR OF PATIENT CARE SERVICES
WEST RIVER REGIONAL MEDICAL CENTER
HETTINGER, NORTH DAKOTA

DATE: MARCH 5, 2001

I am a nursing cxecutive and work in healthcarc administration at West
River Regional Mcdical Center. Our organization provides healthcare for
approximately 24,000 people in a 24,000 squarc mile area, covering two states.
1 am writing in support of Scnate Bill 2115.

As 2 member of the Nursing Practicc Committee of the ND Board of
Nursing, I've followed the work of the Nationa) Council o+ the State Boards of
Nursing. Specifically in their work with the Multistate Licensure Compact.

Our organization employs various professionals whose practice takes
them into both North Dakota und South Dakota. The mutual recognition model
of nurse licensure would allow a nurse to have onc license (in his or her state of
residency) and practice in other states, as Jong as that individual acknowledges
that he or she is subject to cach state’s practice laws and discipline.

Today, in the business of providing healthcare, aumerous licensed
practitioners in border communities frequently find themselves crossing state
lines. In our organization, we have physicians, physician assistants, nursc
practitioncrs, nurses, lab, radiology and respiratory care techs with dual
licensure. West River Regional Mcdical Center pays for the second license fur
our cmployees. Therefore, current practice docs have a financial impact 10
hcalthcare organizations.

As 1 look to the future, I expect more ‘crossing the state lines’ because of
telemedicine, telehealth, and fewer organizations covering Jarger geographic
arcas. Agencies that utilize temporary or locums staffing will increase, and
multistate licensure would remove time barriers that currently exist in cascs of
short notice.

1 urge you to support this bill as presented, as I find it proactive and
practical to today's and the futurc healthcare environment.

Thank you.

Mo M-
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Chairman Berg, Vice Chairman Keiser, and Members of the House Industry, Business and Labor Committee:

My name is Connie M. Hildebrand and I appear at this hearing as Legislative Chair for the North Dakota Chapter
of NASW, the National Association of Social Workers. We favor SB 2115.

The field of technology is rapidly changing the way many professions do business. Social Work is no exception.
Our profession claims Mary Richmond, fellow social worker, as the original advocate of social work technology
usage, for she noted the importance of the fe/ephone in social work practice — way back in 1917.

Today, electronic communication technology makes direct practice and consultation a reality for those who are
_separated by both time and space. It is a most unusual challenge. That is why we favor SB 2115. This bill is a

beginning attempt to clarify:

1. professional services renderad to an individual in this state are subject to North Dakota law,
- repardless of the means or mediums through which those services are provided.
2. a“foreign” or out-of-state practitioner who provides services under this section has submitted to the
jurisdiction of the appropriate North Dakota professional licensing board
3. nothing prohibits a professional or occupational board from imposing conditions on “foreign”
practitioners which are more restrictive than those imposed in this chapter.

This bill does not solve all the compelling social work technology issues that include credential verification,
confidentiality, and privacy. Multiple ethical questions remain which will continue to challenge the social work
profession in the practice of what many call, E-therapy, but this bill is a beginning. It clearly states that the
consumer of sarvice, if located in the state of North Dakota, will be offered the consumer protection services of
the North Dakota Board of Sccial Work Examiners, which licenses social work professionals in our state.

We ask for a Do Pass on SB 2115.

Respectfully submitted,

\Connie M. Hildebrand, LICSW
i¢-hair, Legislative Committee, NASW-ND



NORTH DAKOTA BOARD OF NURSING
919 S 7th St., Suite 504, Bismarck, ND 58504-5881

Web Site Address: http://www.ndbor.org
Telephone # (701) 328.9777

Nurse Advocacy # (701) 328-9783

Fax # (701) 328.9785

INDUSTRY, BUSINESS, & LABOR COMMITTEE

TESTIMONY RELATED TO SB 2115

Chairperson Berg and members of the Industry Business and Labor Committee, my name
is Dr. Constance Kalanek, Exccutive Director of the North Dakota Board of Nursing.

On behalf of the board, I wish to offer testimony in support of SB 2115 relating to the
practice of a regulated occupation or profession. The focus of my testimony is on license

compacts on page 4 of the bill.

¢ In an effort to proactively respond to this issue, the North Dakota Board of Nursing
has been studying the current model of nursing licensure and has conducted a
comprehensive review of the interstate compact and its implications.

« Multistate Licensure Advisory Task Force

e Established in 1998.

» Representatives from nursing and medical organizations, health care
organizations, state government, legislators, and consumers.

» The committee recommended to the Board of Nursing to draft legislation on
licensure compacts that would include all professional and occupational boards.
The minutes are attached for your review.

o The board surveyed 32 boards, associations, and individuals for input/reaction to

the licensure issue.
o 14 responses, 7 were not opposed, 1 very interested and took no
position, 1 did not support, 4 supported, and 1indicated they were

neutral.

e The INTERSTATE COMPACT is an agreement between two or more states
established for the purpose of remedying a particular problem of multistate concern.
e This accountability is similar to the motor vehicle driver who must obey the
driving laws in the state where driving occurs. :

‘I'he mission of the North Iakotn Board of Nursing ix to assure North Daketa citizens quality nursing eare through the repulation of I
standards for nursing eduration, licensure and practice,



e Nearly 200 compacts in existence as of the early 1990s.

» Implementation of the multistate licensure mode! will proceed as individual state

legislatures adopt the interstate compact and become a party to the compact.

¢ Thirteen states, including South Dakota, lowa and Nebraska have passed
legislation to enact the compact for nursing regulation.

e The board of nursing is aware of ten states that intend to address multistate
licensure through rules or legislatior. in the next three years.

e |ssues addressed in the Compact:
¢ Jurisdiction
¢ Discipline
¢ Information Exchange

COMPARISON OF LICENSURE

CURRENT MODEL
e Apply and pay fee to state where expect to practice.

e Practice only in state(s) where licensed; accountable for state’s laws.

. Comp!y with state requirements.

MUL™'STATE LICENSURE
e Apply and pay fee to home state.

e Practice in any state, either physically or electronically, acknowledging
accountability for each respective state's laws.

e Comply with state requirements.

Individual licensed nurses are always held accountable for their actions. The nurse who
practices under a multistate licensure privilege is held accountable to the state's.
practice act where nursing services are provided.

| have attached for vour review a handout from the National Council of State Boards of
Nursing entitled, Frequently Asked Questions and a list of the states that have either
implemented the compact or soon will be doing so. Hopefully, this information may be
useful in your deliberation of this proposed legislation.

Thank you for giving me the opportunity to provide testimony on behalf of the North
Dakota Board of Nursing. The Board appreciates your willingness to consider a
proactive approach to licensing practitioners in North Dakota and your support for SB

2115.

L3S



MULTISTATE LICENSURE ADVISORY COMMIT [
September 13, 2000
10:00 - 11:00 AM
IVAN TELECONFERENCE

MINUTES

Present: Board Members None; Participants present were: Elizabeth Nichols RN, CUNEA,
Grand Forks; Deb Haagenson RN, Fargo; Amold Thomas, ND Health Care Association; David
Peske, North Dakota Medical Association; Melana Howe, RN, Hettinger: Sharon Moos, RN.
Executive Director of North Dakota Nurses Association; Elaine Taylor, LPN, NDLPNA; Staff:
Karla Bitz RN; Linda Shanta RN; Juliec Schwan, Cal Rolfson, Attorney at Law: and Constance
Kalanek RN.

L.

1.

1118

1v.

VI

Rule-making. Cal Rolfson provided a summary of the legislative versus rule promulgation process. A
videotape of Mr. Rolfson’s summary is available upon request through the board office. A copy of the
legislation currently in effect in Maine was reviewed and is attached. (See Sec. C-7.10 MRSA)

Fiscal Impact. { Connie Kalanek reviewed the anticipated revenue loss for MSL participation. The potential
estimated loss of revenue through renewal fee is approximately $42,020.00 and loss of endorsement fee is
$8,400. This is a loss of 11% of the total budgeted income =ach fiscal year. The board has not projected the
cost of implementation of a multistate licensure system.

Organizational Perspective. Melana Howe reported on the impact of MSL on the West River Health
Services. The organization spends approximately $1100 each year on licensure fees for nurses. The
organization pays for the second license when the nurse is employed to practice in more than one state.
WRHS has a low turn over rate and have not had recruitment problems of qualified personnel.

Discussion. :

The committee discussed the rule making process as it relates to multistate licensure compacts.

A number of participants discussed the operational issues and tracking responsibilities of employers.
Revenue loss was discussed. The board has not projected the cost of implementation of a multistate
licensure system. ‘ :
Discussed drafting legislation that would be similar to the Maine document, which includes professional
groups without specifying any one group.

Discussed support from North Dakota Nurses Association and North Dakota Health Care Association for
using a legislative process similar to Maine.

Discussed the political ramifications and process related to proposing this type of legislation.

Recommendations
1. Present this discussion at the next board meeting on September 21-22, 2000.

Adjournment. Meeting adjourned at approximately 9:50 AM.

(9%}



"ENGROSSED SENATE BILL 2115
House Industry, Business, and Labor Committee
March 5, 2001

Chairman Berg, members of the House Industry, Business, and Labor
Committee, my name is James C. Fleming. | am an assistant attorney general
working with professional and occupational boards and | am here on behalf of the
Office of Attorney General Wayne Stenehjem in a neutral capacity to explain the
provisions in Engrossed Senate Bill 2115 and to respond to any technical
questions the committee may have. | have included in my testimony a section-
by-section analysis of Engrossed Senate Bill 2115. For the committee's
information, there was another bill introduced this session, House Bill 1150,
which also provided for limited mutual recognition of professional licenses
through multistate agreements or compacts. The House Judiciary Committee
gave House Bill 1150 a do-not-pass recommendation, which was accepted by
the House of Representatives, after learning that the Senate inanimously
passed Senate Bill 2115, which is before you today.

Section One - Definitions

The most important definition in the proposed legislation is the definition of
"foreign practitioner." There are two key parts to the definition. First, the
practitioner must be licensed in a state or other jurisdiction which imposes
requirements for licensure which are at least as stringent as the requirements
imposed in this state. Second, the foreign practitioner must be in good standing
in the state in which he or she is licensed and may not be the subject of a
pending disciplinary action. In short, a foreign practitioner must be as competent
and qualified as a North Dakota licensee before the foreign practitioner is allowed
to practice his or her profession or occupation in North Dakota under the

legislation, even on a temporary basis.

Section Two — Location of practice

The most frequent argument offered to justify the unlicensed delivery of
professional or occupational services to North Dakota consumers via telephone
or internet is that the person is providing the services from another jurisdiction.
This argumen: is made despite the fact that the person's provision of services is
not completed until those services are received by consumers in North Dakota.
Under the proposed legisliation, it is the location of the consumer, rather than the
provider, which determines whether a profession or occupation is being practiced
in this state and whether a license from a North Dakota licensing board is

required.



Section Three - Indirect practice without a license

The proposed legislation clarifies that a foreign practitioner is not practicing In
North Dakota when the practitioner consults directly with a North Dakota
licensee. The legislation is not intended to interfere with the ability of North
Dakota licensees to freely communicate with experts in other states to improve
the quality of services received by North Dakota consumers. As long as the
North Dakota licensee stands between the foreign practitioner and the recipient.
the licensee is able to monitor the services provided by the foreign practitioner
and the consumer is protected. The North Dakota licensee is required to monitor
the services provided by the foreign practitioner and will be equally responsible
for any deficiency in those services.

The Senate Human Services Committee added a new subsection to this section
which allows foreign practitioners to provide services to a consumer In this state
via telephone or internet without a North Dakota license when the practitiorer-
consumer relationship has been created in person in the jurisdiction in which the
practitioner is licensed and the remote contacts are simply a continuation of that

relationship.
Section Four — Emergency practice without a license

The premise of the bill is that minimum competence in a jurisdiction which
imposes similar or more stringent requirements for licensure can be reasonably
equated with minimum competence to practice in this state. In emergency
situations, circumstances may result in a demand for professional or
occupational services which exceeds the supply of North Dakota lice ~sees. In
such situations, the proposed legislation allows a foreign practitioner to practice
in this state for up to sixty consecutive days without needing to obtain a license
from the appropriate board in North Dakota. The notice requirement in the
legislation ensures that the appropriate board is aware of those foreign
practitioners who are taking advantage of the authority in this section. Along with
the notice, the board also must receive documentation which verifies that the
foreign practitioner is licensed by a jurisdiction which imposes equivalent
requirements for licensure and that the practitioner is in good standing. No
application is required, which eliminates the delay in obtaining board approval
before responding to the emergency. The notice from the foreign practitioner is
deemed to be accepted by the appropriate board uniess the board denies the
notice and communicates the denial to the foreign practitioner.

‘Section Five — Limited practice without a license

This section is intended to address sporadic practice within the state regardless
of whether the services are provided over the telephone, the internet. or in
-person. Again, minimum competence in a jurisdiction which imposes similar or
more stringent requirements for licensure can be reasonably equated with

\
.



minimum competence in this state. Unlike emergency situations, the thirty-day
time period is not consecutive. An application is required to be submitted prior to
engaging in practice under this section, and the bill was amended in the Senate
to allow boards the time to investigate and process an application from a foreign
practitioner before the practitioner may begin providing service to North Dakota
consumers. The application provides important information to the appropriate
board. Along with the application and the required fee, the board also must
receive documentation which verifies that the foreign practitioner is licensed by a
jurisdiction which imposes equivalent requirements for licensure and that the
practitioner is in good standing.

Section Six - Licensure without examination

Many boards in this state currently have authority to waive any required
examinations when considering an application for licensure in this state from a
foreign practitioner. This section extends such authority to all boards. It also
supersedes any requirement that the state in which the foreign practitioner is
licensed extend similar privileges to North Dakota licensees. However, a board
may still require a foreign practitioner to take an exam regarding the laws of this
state and the rules established by the board.

Section Seven - License compacts

Another alternative for professional and occupational boards to authorize
multistate and interstate practice of a professicn or occupation i1s a muitistate
compact or agreement. This section authorizes any board to enter into an
agreement with one or more other states which identifies the circumstances
under which a foreign practitioner may practice in this state. A nearly identical
provision was proposed in House Bill 1150.

Section Eight - Discipline

An important step in regulating interstate or muitistate delivery of professional
services is to hold a North Dakota licensee accountable for professional
misconduct which may occur in another jurisdiction. A North Dakota licensee
also may be disciplined for failing to adequately monitor the services provided by
a foreign practitioner under section three regarding indirect practice without a

license.

Section Nine - Jurisdiction — Service of Process

This section resolves the issues of jurisdiction and service of process which arise
when a board in North Dakota attempts to discipline a foreign practitioner for
conduct in this state. It also allows North Dakota consumers to hold a foreign
practitioner acco&mtab(e in this state for deficient services.



Section Ten — Application with other laws

The first sentence in this section ensures that a foreign practitioner who practices
in North Dakota under this bill will be accountable in this state for professional
misconduct or for services which are deficient. This section clarifies that the
proposed legislation is intended to enable and authorize boards to allow foreign
practitioners to practice in this state, but not to require boards to permit such
practice when the health, safety, or welfare of North Dakota consumers justifies a
prohibition on such practice. Each board is expected to determine whether to
invoke the authority provided in the proposed legisiation. A board is allowed to
take immediate action to protect the public under this section by promulgating

emergency rules.

Mr. Chairman, this concludes my testimony on Engrossed Senate Bill 2115 and |
would be happy to answer any question the committee may have on the bill.



Chapter 43:Occupations and Professions of NDCC

abstractor

architeets

barbers

podiatrists

chiropractors

contractors

dentists

funeral service practitioners
cosmotologists

. nurses
. optometrists

. osteopaths

. pharmacists

. photographers

. physicians and surgeons

. plumbers

. professional engincers

. dental hygicnists

. practical nurses

. oil and gas brokers

. lund serveyors

. massage therapists

. physical therapists

. watchmakers

. veterinarians

. investigative and security services

. detection of deception examiners

. psychologists

. hearing aid dealers

. nursing home administrators

. state board of water well contractors
. professional soil classifiers

. audiologists and speech language pathologists
. electrologists and electronic hair removal technician
. athletic trainers

. occupational therapists

. social workers

. respiratory care practitioners

. environmental health practitioners

. dietitions and nutritionists

. addiction counselors

. peer assistance entity agreements

. counselors



44. clinical laboratory personnel
435. reflexologists





