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Chairman Burckhard opened the hearing on SB 2375. All senators were present.

Senator Bekkedahl sponsor and he introduced the last bill submitted to this committee
before the deadline and number two for bringing the longest bill submitted to this committee
before the deadline. (Written testimony #1) (:30-5:35)

Senator Judy Lee | remember what was going on in Williston and there were much
smaller impacts but certainly impacts in my area as well with residential developments for
example that had the services in and the houses weren't being built. One of the responses
after that was there was a much higher partnership payment, bonding from the City of West
Fargo for example at 40%, so that the developer had a lot of skin into the game. So as a
result the balance on special assessments was less to the person who was buying the
property. The other thing is we are unique in North Dakota in assuming special
assessments. National lenders say what when somebody is applying for a loan and then
you say it cost this much but really its more because you have to pay for the water and
sewer line. So, that background is the basis of my question which is, how about if you just
don't publicly finance but expect it to be part of the purchase price of the property that the
developer is developing?

Senator Bekkedahl (6:36-9:28) That is exactly what we're doing right now and have done
since that 1982 bust situation. The City of Williston has now started to do this as well. But
the City of Williston said we will not do special assessments for private development. We
would get the infrastructure to the development area as long as it's in a place we can get it
to cost effectively. What this is intending to do is continue to keep the burden off the back of
the local citizens and the tax base and place it into a bond market that is solely at the
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burden of the property owner or the developers making the project. The intent is to get
them into a lower capital bond market for these improvement costs.

Senator Anderson How does this differ from the Industrial Development Revenue Bond
approach?

Senator Bekkedahl | am assuming you're talking about the Municipal Industrial
Development Bonds, the MIDA bonds. We've used those in Williston, we just used those on
a housing project that was part of the Essential Housing Workforce and part was funded
through the HIFF program as well. The MIDA bond financing the city is not on the hook for
any of those development bonds. You do get a lower interest rate, you don't get the tax
exempt rate, but you get a lower interest rate on those as | believe. But there are limits to
the MIDA bonds in terms of how they are used for housing and also limits in the MIDA bond
for how much you can procure for your community. | think there is dollar limits. | don't think
this program has upper dollar limits as part utilization but | thought there was limitations on
the dollar amounts of MIDA bonds that can be let by a community. This is designed to
pattern off that.

Jeff Zarling (11:49-22:17) Written testimony # 2 (Large handout and booklet) Owner of
Dallas Solutions Group. | stand today in support of the passage of SB 2375.

Carter Froelich (22:35-32:33) Managing Principle of the Development Plan and Financing
Group. Written testimony # 3.

Chairman Burckhard Mr. Frohlich, could this be a tool for economic development
corporations?

Mr. Froelich | think it could. It would be used as a supplement to economic development in
terms of putting in the infrastructure. Not being fully vetted in all of the various mechanisms
that we have currently in the state, | would have to learn more about that. The other thing
I'd like everybody to know is that | am not an attorney, I'm a recovering CPA.

Senator Anderson If this district is established in a county and it covers a township or a
city, is that property then in both taxing districts, out of the county township, city or just in
this taxing district?

Carter Froelich The way the bill is structured is that it would be in one or the other. We
would either be within the district would be formed through an action of the county, or
alternatively it would be formed through an action of the city. We hadn't really contemplated
where it would strattle the lines so in other words if | was in an unincorporated area, we
would have to go to the county for their approval to establish the district. If it was in an
incorporated areas of the city, we would have to talk to them or it could perhaps be
associated with an annexation into a city at which point the district would not be formed
until it is actually and potentially the city.

Senator Anderson Explain to me how it works if this housing development now has a
1,000 kids in it, and how the school district gets their money when it's no longer in the
taxing district that its county?
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Carter Froelich If | understand your question correctly, the district would finance
infrastructure that infrastructure would support development of homes, residents would
move in and there would be an impact on the schools if | am correcting you. The schools
would continue, and the only thing we would be doing is placing an additional assessment
for tax on the area included in within the boundaries of the district. All other revenue
sources that the cities, counties and state typically collects, school districts would continue
to be collected and all the monies would go to the appropriate agencies as business as
usual.

Senator Anderson If | understand this, then this taxing district would tell the county auditor
that | need so many dollars to pay my bonds and that would be added on to the taxes in
that particular taxing district and it would be an addition to all the other taxes they would
ordinarily pay.

Carter Froelich that is correct.

Senator Dotzenrod On page 7, line 14 there is a term owner. | understand in line 17 the
word owners because this is the section that has the order forming the district. So, you
have the owners, the election among the owners who would be the qualified electors in this
district, but, the term owner on 14, who is that, is this the district developer? | don't know if |
understand it correctly.

Carter Froelich That is correct.

Steven Iverson (37:10-40:34) Here on behalf of myself and my company is L2H
Development, in support of SB 2375. Written testimony # 4.

Chairman Burckhard Does this contribute to urban sprawl in any way do you think or no?

Steven lverson | don't think that is a yes or a no answer. Potentially, any time you do land
development converting farm land or vacant land into residential developments, in largely
rural areas that we live in, sprawl is a potential unintended consequence. | think to address
sprawl you had better served at looking and working with municipalities that you're
operating in. They will control that better and do smart growth and not allow leap frogger, or
sprawl development. Of course just inherent to the ability of doing development it may
happen but it's not going to exacerbate or add to the problem.

Bonnie Staiger (42:13-44:43) Written testimony # 5. Representing ACEC. We have
struggled with this bill and we are standing in opposition. We want especially Senator
Bekkedahl to know that our opposition relates to some technical issues and not necessarily
the substance or the ultimate end of this bill. We have struggled to try to wrap ourselves
around it as | am sure others have as well. It was not easy or wasn't possible for us to
gather up all of the random thoughts that we had into some kind of formal testimony.
However, we did find some technical issues that we feel and if we were going to support
the bill at all, we would need to have these included and | think they would help the bill.
(Referenced her handout)
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Senator Anderson Why do you see that this bill which just creates a different political
subdivision within North Dakota would not already come under all the other requirements
we have for bidding, architectural use, engineers and so forth? Why do you that this might
be different?

Bonnie Staiger We don't feel that is the issue. The bidding requirements in everything are
already defined either in the bill or in other parts of the statute. We just want to clarify the
roles of those people that are involved in the mechanics of getting these started. Although, |
must say, there is a concern among some folks in the ACEC, that this does create another
political subdivision. That is not a universal concern and that is why we did not bring that
forward as testimony.

Senator Anderson | can't match up the pages and the row numbers with anything that
makes any sense to me. Maybe we have to look at that a little more. For example, the
second one says insert in page 2, row 3. My page 2, row 3 says 'general obligations bonds'
Section 40:64-19 and that is secured by a pledge of taxes levied by the district. | don't see
where engineer's goes in there.

Bonnie Staiger The definitions in Section 1 are listed alphabetically, and so | am
suggesting that 'insert on page 2 prior to row 3, would be the definition of engineer. So, that
it remains in alphabetical order.

Senator Anderson | guess | don't understand when we have legislation that talks about
cities or counties or other political subdivisions, we don't define engineers there. Engineers
are defined someplace else. | don't understand where you're coming from with those
issues.

Bonnie Staiger The bill refers to designing, drawing up plans, engineering services. It
refers to landscape services, and so we felt that it was important for these definitions to be
referenced in this new code. It is not uncommon for definitions in the code to be repeated
as necessary.

Senator Bekkedahl This is one of the consequences of taking legislation that is
developed nationally over multi states, and trying to bring it in to our regime and | fully
expect a lot of opposition to certain parts of the bill because of that. | am totally amendable
to making the changes that bring it in to congruence with North Dakota state law, and the
people that you represent. This was never intended to displace or replace water districts.
These entities would rely on the water districts to supply the water to these development
area be that a city, a county or a rural resource district. | am trying to work the bill the best |
can.

Eric Volk (49:16-55:43) Executive Director of North Dakota Rural Water; Representing 28
rural water systems and 4 tribal water systems. We are not opposed to better or new ways
of financing public improvements and just had a couple of issues with some of the water
language that was included, that Senator Bekkedahl has mentioned several times. Written
testimony # 6.
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Senator Bekkedahl The real intent of this was if this is an extension of the city and the city
has already serving that water area, the city is the provider for the water to the district. They
don't make their own water systems, they don't sell their own water; they don't infringe upon
that at all. If it is in a rural district area, a water resource district, they have entertained in
discussions about whether they can provide the water which would be integral to even
moving forward. If you don't have water to these things, it's not going to happen. So that
discussion has to happen and there is nobody trying to displace that and hopefully the rural
water resource district would sell the water to these developments if it's in their territorial
area. All of that | think is the intent of the bill. So nobody is trying to displace or remove, or
remove any jurisdictions. | am fully aware of all the issues having dealt with WAS, and the
City of Williston. We're purchasing hookups right now from rural water, our annexation area
at a cost of $4500 per hook-up. Then having to come in and actually put in higher level
service to that area because rural water doesn't put in service lines for fire, so it's a
significant cost to us and we worked through that, we are on board with it, and | hope we
can do the same thing here. Hopefully if you can work with these people, they are the
experts on this language, we can work that out.

Mike Dwyer Representing North Dakota Water Resource Districts and we are in the very
same position as the previous witness. Several water resource districts sponsor rural water
systems and we have an attorney involved in our association, Sean Fredricks who has
traded e-mails back and forth with the sponsors and we certainly intend to come up with or
hope to come up with amendments that protect the service areas of these water systems
and we are in the very same position. We want to make sure that we work out amendments
that do the right thing for the water systems and allow this to go forward if that is your
choice.

Chairman Burckhard closed the hearing on SB 2175.
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Chairman Burckhard opened the committee for discussion on SB 2375. All senators were
present.

Chairman Burckhard Would tomorrow be a better time to finish this up?

Senator Bekkedahl That would be fine with me. | was just explaining to the committee last
Friday that | took all the information to John Walstad the code reviser at the Legislative
Council, on re-writing that and he has literally spent the whole week on it. In between going
to other committee hearings and things he has to do, as well. So, Mr. Walstad promised
Senator Bekkedahl yesterday afternoon he would have it done last night, get it to the
Legislative Council this morning for final review, and then out to us later in the morning. We
can do it this afternoon or tomorrow morning.

Chairman Burckhard Lets meet tomorrow at 10:00 AM for the last bill. The committee was
dismissed until 2.20.15.
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Chairman Burckhard opened the committee for discussion on SB 2375. All senators were
present.

Senator Bekkedahl brought forward his amendments for SB 2375. Your first packet that
has a large paperclip on it is the amendments that John Walstad (Testimony #2) went
through on the document as requested. This is just for you to know that it was made. We're
not going to go through this packet. What | would like to go through today to follow up on
that is the second packet which is only paper clipped together, it should say Hoghouse draft
or Hoghouse amendments (Testimony #1) on it. When | spoke to Mr. Walstad this morning
he said there are edits contained in this document that are not in proper legislative council
form because when they send documents for us to look at and change, they are sending a
pdf file not editable documents. They want to control that issue. So there will be changes in
this that essentially are the changes that the water boards wanted, changes that the city
attorneys, bond attorney's wanted and any change that we had in testimony that said we
don't like this incorporated into this document now.

Mr. Walstad said with the permission of the chairman we could go through this section by
section and have a committee discussion. The formal written language would be completed
by this afternoon and then it will be sent to the committee to look it over before we take a
vote on it.

Chairman Burckhard It is my understanding that on Monday we'll be in session at 8AM,
and probably be done by 9AM and then we would meet as a committee to finish this up
after 9 AM on Monday.

Senator Bekkedahl | believe we have some Tax and Finance bills still on the docket in
Monday's committee work schedule, but | would make myself available whenever it would
fit the committee's schedule.
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Senator Judy Lee Anytime Monday works for me so that is fine. This is such an enormous
change | would like to not have a final vote on this today anyway, even though it isn't in final
form, because if especially if there is some way that this could be emailed to a few of the
people who did come in and testified and had concerns about it. | would like to be able to
do that today and so they have a chance to look it over.

Senator Bekkedahl That is what | would like to see happen to be honest with your input. It
will be sent to them in a document they can't change but at least they will have a filed
document to look at as well. | know the parks are interested in the language in this.

Senator Bekkedahl walked the committee through the amendments in the bill.

Section 1 is basically as many of our bill just deals with definitions. Mr. Walstad had made
some definition changes that are consistent with North Dakota statute where it says clerk
on the first one. Clerk means the individual appointed, that was something he added. He
also changed in the original document there was language about municipalities, he
changed those to city council, commissioner or board of county commissioner. Those are
just housekeeping changes that brings us into compliance.

On page 3, there is a definition after line 25, that needs to be added in, that is permissible
public infrastructure improvements that they do not include. This was some of the
dispensations that the water attorney wanted, Shawn Fredricks (Job Number 24256)
(Testimony #2- 2.20.15) with Ohnstad and Mitchell. That is directly language exactly from
him. That has been inserted in here.

On page 4, you see different language up there establishing and maintaining, replenish and
reserves, those are points that were made by the city bond attorney who also is with
Ohnstad and Twitchell, John Shockley. Line D, E.

| Next section, line 21, district formation 40-64-02 again that is language that the city bond
attorneys requested because that follows the protocols in statute right now.

Next page, any writing that doesn't look like it is in the format that we have from Legislative
Council, means that it was additional language again.

Next page, the formation that is all language that the city bond attorney's for the state of
North Dakota wanted to see in there. It just comports with what we do now.

On the next page, 40-64-05 powers of a community facilities district you see that tracts with
what we, lines in Legislative Council now. There was some changes to words again from
municipalities to city or city to municipality.

Continuing on until | get to the page that says line 15. Sentence 2 says this chapter does
not authorize... This again has to do with what some of the objections were from the water
systems. You will see the language added in c,d,e. That is where they added that ‘
language. The intent is to make sure that these people do not own, operate and sell water
to the district. There totally dependent on those services from an outside source, either
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rural water districts, or city water systems. They are totally dependent as well in the sewer
and drainage areas.

The next page, professional succession that is language in all of our statutes. When you
have these entities create. Section 40- 64-07 Records, Board of Directors and open
meetings law that again follows what is in statute in ND requiring what these people have to
do every board that is formed in ND has these open meeting requirements and what
records have to be kept.

40-64-08 on the next page talks about the participation by the city or the county. The
governing body of the city or county by resolution may summarily order the participation by
the city or county in the costs of any public infrastructure purpose. That is there because in
some instances, ex. cited(9:11- 9:32).

Other districts or improvement. You will see including but not limited to zoning subdivision,
other policed powers, that was put in by the bond attorney's as well.

Senator Grabinger Back on the participation by the city and counties. Do the cities and
counties still retain the ability to demand that the pipes be put in bigger and stuff like that
under this? Is it in this taxing district ?

Senator Bekkedahl They do because this is totally set up to where they have to work with
the governing agencies that poll this as part of the utilities.

The next page then we're talking about other districts, or improvements still, change in
district boundaries or general plan again those are languages that were required by John
Shakley and Omstad Twitchell. He felt protected the cities or other corporate subdivisions
that existed prior to this.

Page 17, 40-64-12 budget. That again is language from John Shockley of Ohnstad &
Twitchell. He felt needed to be in there so it was the same as all of the other entities that
we deal with in the state on the part of a political subdivision level.

Page 18, shows no changes.

Page 19, Revenue bonds on the next page shows no changes other than some additional
language in Line 1, at the top of the page. "After the bonds are issued the district board
shall enter into its minutes of record of the bonds sold and their numbers and dates and
unless otherwise noted by the bond election shall'. That was language again from John
Shockley, who is the bond attorney. That is standard language that he told us that they use
in every bond issues that they do. Cities already do it this way. He is trying to mirror it what
cities do.

Page 20, The special assessments, the assessment lien bonds. This is the area of
legislation that allows the district to set up a special assessment district and certify it
through the county just as a city would or a county would or anybody else would. The
difference being that this is like a glorified home owners association because you have
board of these districts that is entitled to this opportunity but the only guarantee to those
special assessment bonds, are the properties developed within the district. So if you have a
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special assessment deficiency, it's up to that district to pay that deficiency and not the rest
of the city or the county. This is the break that everybody is looking for that says the
counties and cities don't have to backstop what is being put in their or special assessments.
We do it now. If there is a special assessment deficiency now in a special assessment
district that the city or county creates we have to come back in as a city later and levy the
entire population within our district or property owners in that district for that deficiency levy.
In this instance they cannot do that. They can only rely on the payment source within that
district.

Senator Judy Lee At the time that things were challenging in Williston, 30+ years ago,
during the oil bust, we had similar kinds of things happening at home. There was a lot of
development of water and sewer lines being placed in because of housing. At the same
time the interest rates were out of sight. That was really was also a player in this whole
picture. So we had residential subdivisions that were developed with their infrastructure but
they didn't have any buildings on it. But the city didn't pay the assessment, they were back,
or due, and after 5 years then the city, would own the land. So that is when really the two
year tax exemption program came in because they had to brought up to speed if you paid
in order for it to develop and by that time the financial situation in the country was different.
The interest rates starting coming down in the country as well, so | get it and its part of the
picture but we were not liable. We would've gotten the land back which had value, as a city,
we didn't pay it; we would have been able to sell it again if we had to do that. So tell me
how that is different from the way you're talking about doing this?

Senator Bekkedahl In our situation in Williston what happened was the developments
were put in with special assessments for the underground and the above ground
improvements for these subdivisions never had any vertical construction put on them so
there was no tax base generated from it. So, when the developers left the community, and
the process happened where it came back for back taxes, at that point the city was the
guarantor of the bonds and had to pay back the bonds with the deficiency levy which had at
one point was 43% of our budget expenditures. It was a pretty high number. But, you're
exactly right, eventually the market turned out, it just didn't happen fast enough for us. So
by the time the 5 years happened, the bonds had to paid, and we then had to make the
payments because we were the property owner at that point. In this case, that would not
happen, because the mortgage holders of these bonds, or whoever the bond holders are,
these bonds in this district, would essentially just have to hold the property until the value
came back and sell the property off to try and regain their bond payments. So the bonds go
into default at that point, they go to the bondholders, the property goes to the bond holders.

Senator Judy Lee So the bondholders are the ones who are liable, not the property
owners who bought scattered lots within a subdivision?

Senator Bekkedahl Right, if those property owners continue to own that property through
this default situation, there would still be payments from them to the bond holders to make
their property good. Does that make sense?

Senator Anderson Why doesn’t this subdivision just get named Bekkedahl and get
incorporated with the city and take advantage of all the laws we already have in place,
instead of a new 20 pages of legislation to set these up?
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Senator Bekkedahl The best answer | can give you, is this is the way its' worked in other
places, then that is what they are trying to mirror. | am not saying it is right.
Senator Judy Lee Is it happening in this state, | am just asking?

Senator Bekkedahl No not in this state. Primarily Arizona, Texas and Florida are the three
largest states that have used this.

Senator Judy Lee Which | might add are three of the four states that had the biggest dump
when the market went upside down and they over built in their area and had all kinds of
properties that sold for a fraction of their former value.

Senator Bekkedahl Which is one of the areas. The good thing about thing about this is
that in those areas it went to the private bond holders and they had to wait for their
recovery and the cities and counties were never touched by any encumbrance. So that
separation It actually worked the way it was supposed to there. | don't deny this is a difficult
process to go through.

Senator Bekkedahl On page 20 as | have it on the bottom of the page with their
numbering, there is no change there but we went through what the purpose of it is with the
special assessments.

Page 21, again there is additional language on line 13, where collection of delinquent
assessments or sale-of-delinquent property procedures under the title apply. That was
language added by again the bond attorney's.

Page 22, Terms of the bonds, that is just again the statutory language as how the bonds
are sold, and how they are handled in the terms of the bonds and the length of them.

The district taxes, annual financial estimate and budget which is 40:60-4-19 has language
in there again mirrors how the political subdivisions already do these things.

Page 23 there is no substitute changes other than on line 5, shall call an election to reduce
the maximum tax rate but not below the lesser of that rate determined by the district board
to be necessary to operate the district, maintain the district facilities and improvements or
the actual rate then in affect. That again is language added by the bond attorney's. So what
they've done essentially is they have taken this language from other places, and our bond
attorney's here in ND said but this is how it has to comply with ND law.

Page 24 top of page: Dissolution of the district. That again is standard statute language,
how you get rid of a district in ND.

Page 25, the Waste water treatment projects, loan repayment agreements and definitions
this is an area where in the original bill it had actually an allowance for them to set up their
own waste water district, put their own plant in place, own sewer treatment plants and | said
no, that is not the intent of this. We are trying to get special assessment development or
property which is not going to encumber the cities or the counties with any debt. When you
go into this, that is not what the intent is, so | made them take out the language and says,’
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not withstanding any other law a community facility district may finance the expansion of an
existing waste water treatment facility with monies borrowed. That language soley deals
with an area where if the district is coming into the city system, and the city requires
expansion of their plant to make that even come into the city, this district is going to be
encumbered with that cost. That is all it does. It also grants them some borrowing authority,
as a district to the state for State Revolving Loan Funds if the state would actually grant
them the funds to do that. They are not going to build their own systems, not going to
operate their systems, they have to be reliant on an existing system to make this work.

That was something that | put in there because | did not want all, these little sewer systems
scattered around our cities and counties to start developing this property.

Page 26 the end.

Senator Judy Lee We selected the people who care about this and we need to make sure
they have a chance to look this over and tell us how we need to improve it.

Senator Bekkedahl To answer Senator Anderson's question, | too wish this didn't have to
be 26 pages, but its 26 pages because everything has to comeport with how we do things
already relative to this district. It would be easier if we could just go back to the original
legislation and say this type of district is empowered exactly as everybody else but they
said they couldn't do it that way in Legislative Council. They have to redefine everything.

Senator Anderson We call it an incorporated city of its own. | was wondering why there is
controversy out there now, | think its McKenzie County where they have this man-camp
that wants to (Williams County) and why they just couldn't incorporate into a city and do
whatever they want to.

Senator Bekkedahl Part of the language here is protective. In the Williams County what
happened, is there was a large developer that wanted to develop property near a small
incorporated city near the city of Williston called Springbrook a town of 30 residents.
Essentially what they did, the county said no you can't do that because nobody wanted it.
The residents didn't want it. So then what the developers did is they went into that city and
attempted by election within that city to change the city government to city council,
essentially take over the city, and use the incorporated city which the county could then not
deny subdivisions for, because the city would control that and that was there attempt. So,
some of the language in here is attempting to not let that happen as well. So what they are
going to do, because in ND if you have a city incorporate a city, the county can't deny these
things within your city corporate limits. That was their way around it.

Senator Judy Lee These little cities, you said that 50 in order to incorporate now it is 150 |
believe. But if they fall to 32, they don't lose their incorporation, do they? There can be two
people in an incorporated city.

Senator Bekkedahl Exactly, they have to petition to dissolution. We have some cities that
have people enough to fill the elected offices, an auditor or mayor.
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Senator Dotzenrod In going through this quickly, it was probably in there and | may have
missed it, is there a method by which this district if it wants to, at some future date can
dissolve itself?

Senator Bekkedahl Yes, there is dissolution of the district language in here. It is the same
as for cites.

Chairman Burckhard closed the committee discussion. We will convene on Monday, to be
announced after session.
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Chairman Burckhard opened the committee for discussion of SB 2375. All senators were
present.

Chairman Burckhard As | recall we had yourself, Jeff Zarlo, Eric Johnson, city of Fargo
attorney, Carter Froelich from AZ, and Steve Iverson of Fargo, basically spoke in favor of
the bill with some reservations. Opposition to the bill was Bonnie Staiger from ACEC, Eric
Volk from the Rural Water Systems and Richland County Water Resources were opposed
and you suggested that the Water Districts would have concerns. Also, Mike Dwyer,
amendments coming from questions marks from him. Did we ever get anything from Mr.
Dwyer?

Senator Bekkedahl the amendments are all incorporated in the .01003 version before you.

Chairman Burckhard Explanation from Senator Bekkedahl potentially how this differs from
MIDA bonds? These are my comments to start off the meeting.

Senator Bekkedahl handed out the amendments for SB 2375, amendment#
15.1014.01003 ( testimony # 1) He explained in detail each section of the amendment with
the committee. (2:29) Accept as otherwise provided in this section, a district is considered
to be a municipal corporation and political subdivision of this state, separate and apart from
the city or county. This is the crux of why the bill is here. As, such the municipality or the
county will not be liable for any debt obligations of the district. (pg.5; 40-64-04). The
detailed account he shared with the committee was on February 20, 2015, Job Number
24213.
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Senator Judy Lee The city is elected officials, | am not seeing that, this is, right? Senator
Bekkedahl There is an election process they have to go through for these districts.
However, it is typically to start the district, it would be the developer that controls the
majority of the population appointing members of that elected board and then you go
through the election process later as the district develops and much like the Home Owners
Association. Someone starts the Home Owners Association and then they put members of
the board on it as it gets developed and people get positioned in living in a subdivision.
That is the most logical take | can put on it.

Senator Grabinger If they created their own district and their own officers, basically their
own municipality, so in doing that, do they usurp the authority of the county, or the
townships in controlling the zoning and the planning and everything? | think that raises a
concern with me, (Ex. Cited). Does that actually override the county or townships?

Senator Bekkedahl Under section 40-64-09 formation of a district. | think that is where
they are not going to let that happen.

Senator Judy Lee Talking about cities current responsibilities are you talking about
corporate boundaries would be within the city limits, but how about extra-territorial zoning
which is a significant deal. Every city depending on its size of its population, has ET zoning
that is going to have an impact. So how is the ET zoning which | think should prevail, affect
somebody with a subdivision and can they go and beyond that then and do their own thing?
If there is no ET zoning from the city, if it's a scattered lot development and in a leap frog
kind of deal, so it's not close in, which probably comes up in your territory as well?

Senator Bekkedahl This was intended to these developments only to be contiguous within
the city or its extra-territorial boundaries. This is not designed, as | had them take out the
language 'for this is used outside of those boundary areas, outside of the city and the ETZ".

Senator Bekkedahl The first version dealt with allowing counties to do this as well. | told
them no, this is got to be contiguous to cities and their infrastructure.

Chairman Burckhard And does not promote urban sprawl. It does not. Senator
Bekkedahl replied no it does not.

Senator Dotzenrod This could be built outside of the city. It could then at some point
maybe even fairly quickly that the city could annex that and it could become part of the city.
Having this authority established doesn't really interfere with the functions that the city
would perform, if it's in the city to start with or if it's annexed at a later time by the city. The
fact that this authority has been created and it exists doesn't really change anything relative
to those rights and privileges and normal operations of a city to annex or perform city
functions that may be necessary.

Senator Bekkedahl No. That is exactly correct, it doesn't interfere with the city, it is not
designed to do that. The other important part is because everybody has to follow the
existing planning and zoning rules and regulations of the city. (Ex. Cited)

Senator Judy Lee Does this have to be a newly established or to be established sub-
division or can a rural subdivision who tried to escape those nasty city and county taxes
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that might have actually given them public water and public sewer and paved roads and
snow removal, and now they decide maybe they don't want raw sewage floating into the
ditches outside their unimproved gravel streets, and they want to be annexed now into the
city or hook-up to a public sewer system. What can something like this be used for
connecting an existing subdivision, that may now see the need for starting city services that
would lead to a future annexation or is only for new stuff?

Senator Bekkedahl It cannot happen unless it is within the jurisdictional boundaries of the
city or the ETZ, and cannot happen without the city agreeing to it.

Senator Judy Lee | get that, but how about an existing subdivision and not just a new
subdivision?

Senator Bekkedahl | think you could use it, for an existing subdivision if the city allows that
to happen, hooking up to city services. | still think the legislation is designed for the cities to
still have the ability to say yes or no to these formations of these districts and its utilization.
It is designed to give all the cities the powers that they have now, and not usurp any of that
and just get the infrastructure in the ground at a better bond rating capacity than they are
able to get right now and keep the cities held harmless to that future debt load.

Chairman Burckhard Cities and counties are not liable for anything. Is that true?
Senator Bekkedahl That is correct, that is my understanding of the way this is written.

Chairman Burckhard When | was one of those privileged few to be on the Tax and
Finance Committee with Senator Cook he used to lecture us that there is 2100 political
subdivisions in our state so we have a lot of government comparatively to the number of
people. He said that we have 1400 townships, 180 school districts, 345 cities. How many
community facility districts do you think this will create in the next 5 years?

Senator Bekkedahl | could not even begin to answer that question. | think it is one of those
things that you would see used on a fairly limited basis to start out with and people would
be very cautious in its use to see if they want to extend this or not. It is a privilege | think
extended by the cities that want to be involved in this. | don't think it would be jumping off
the cliff at this point. 1400 townships is a lot of government out there. But it seems to work
in ND. ’

Chairman Burckhard So, would you see this district kind of being more common in the
western part of the state, in oil country? Senator Bekkedahl | do and that is the reason this
bill is before us because the public debt that was assumed by the cities out in that area,
because of the special assessments that did go south, this is the answer to give them a
better financing mechanism than going through the equity markets at 15% which they are
doing now for their infrastructure.

Chairman Burckhard The City Finance Director in Williston and the City Planner, are of
what opinion about this kind of legislation? Senator Bekkedahl | talked to our city officials
and they see it as tool that would be helpful. Whether it would be used or not, is entirely up
to the negotiations between the district that was trying to form in the city, at that time.
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Senator Judy Lee | submitted the information as you asked to John Shockley (email
included)(Testimony #2) who was the bond attorney at Ohnstad law firm and Senator
Bekkedahl's city. He responded to some questions that he had raised. He had very little
time to look at this today. | also talked to our City Administrator, Jim Brownlee (email
included) (Testimony #2) who said | reviewed the bill and | don't think the City of West
Fargo would ever use it however | don't see anything overly bad in it. It is really designed
for Williston to do assessments outside city limits. Blake Crosby is here from the League of
Cities and it might be useful to hear his ideas and know what they are.

Senator Bekkedahl | added two other pieces of language this morning. Pg. 14, relative to
dissolution of district, 40-64-20, paragraph 1, sub paragraph A. " all of the property owned
by the district has been or will be conveyed to the city, county, | would like to take out the
word "or" |, so it goes cities, counties, school district, or park district; and then continue with
the word and beyond that", if the committee would be amenable with that? If | could just
reiterate the two areas where | have made changes to what you have before you if they are
amendable to the committee to amend this document. On page 9, 40-64-09 where we
added at the end of that 1% paragraph "or extraterritorial jurisdiction" and then the one we
just reviewed on page 14.

Senator Bekkedahl The comment from John Shockley who is our city attorney for bonds
as well, in Williston. We use Ohnstad Twitchell and always have. 11-I questioned not sure
what is meant by development fees where it says development fees charged; development
fees charged by the county or city. A response from Mr. Shockley, this fee is typically
charged by a city or county to finance infrastructure. In ND, this could also be related to
fees charged by water districts and park districts if applicable as well. If impact fees are
currently not levied in ND | would suggest leaving this in as they may be in the future. That
is what the reference was. ND does not allow by statute impact fees, other states do.

Senator Judy Lee Why wouldn't we under ND call them special assessments, because
that is what everybody else does? Senator Bekkedahl | think what he is talking about
there is the separate line item of development fees which some states, has development
fees.

Senator Judy Lee Apparently the person who is the catalyst behind this effort is an out of
state person who wants to come in and use this device to develop in Williston is that where
this is coming from? Because | am not hearing any huge outcry from anybody and we have
a ton of development in my area. So, if there were any creative financing options | just don't
think there or everybody is being oblivious to it. So is the source of this request really an
out of state outfit that wants to come in and use this device to finance?

Senator Bekkedahl The source of this is a building consultant who is located in Williston
that used to be in Minneapolis that works with the building trades areas for construction
projects. In his numerous travels around the country and listening to speakers, he found
this as a tool at a speaking engagement. He thought it could be applicable to getting better
financing for infrastructure in the ground to potentially lead to lower home costs on the final
sale. That is his whole premise.
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Chairman Burckhard | have a note here suggesting that Mr. Froehlich called it a special
purpose taxing district. Is that what you would agree with that? Senator Bekkedahl yes.

Senator Bekkedahl Also then on page 12 e, the question from John Shockley, was, it says
funding and paying for bond proceeds interest accruing on bonds for a period not to exceed
3 years from the date of the issuance. John Schockley the attorney says | am not sure why
that subsection is included as typically interest on bonds exceeds 3 years. Again, from the
author, we are referring the maximum period allowed for capitalized interest through a bond
issuance. We are limited to 3 years by the federal tax code. By capitalized interest | am
referring to the fact that we are borrowing through bond proceeds, debt service payments
of up to 3 years. This is similar to a construction loan on a house where they may borrow
the debt service payments on the construction loan while the home is being constructed.
This is standard for all assessment bonds in the US.

Senator Judy Lee | am not stupid about special assessments in city taxes and all of that
kind of stuff so | am just trying to be smarter about it. So, this entity would then be selling
bonds, so who is going to buy the bonds? | mean it's got to be a rate that is attractive
enough that it's going to be a worthy investment. It's not tax free as | understand it, so it has
to be higher than it would be if it was a tax free bond which is what we see for some kinds
of financing of projects being an attractive way to do things. Is it or isn't it a tax free bond?

Senator Bekkedahl | don't believe it is a tax free bond. | don't believe it carries that
municipal status. Senator Judy Lee It is not a municipal bond so | don't know if it is in
some other category tax free bond. | am trying to figure out who the heck is going to buy
this bond. If it really has a lower rate as this guy thinks he is going to get, why would | buy
one? So there's got to be some really fine reason for me as an investor to buy this bond
that | think has a hay a lot of risk in it, and it's not my job to worry about something else's
risk if they want to buy a lottery ticket, they can do it.

Senator Bekkedahl | think the crux of the issue you just got too, is this district having the
ability to special assess the property valuations within the district which a developer
normally would not have the ability to do. The city would have to do that. So because the
bonds have some guarantee with the local property tax base, of the district, that is the only
answer | can come up with as to why they are attractive to the bond market.

Senator Judy Lee So if | am homeowner, in this new subdivision, does my liability
continue or do | get dropped off and the liability continues to be just with the developer who
is using this financing? Obviously the city doesn't want to get stuck with this stuff. |
understand that part. But how does the risk get spread? Who has continuing liability as
somebody that just bought a lot and put a home there now, or am | off the hook because |
didn't see that anywhere?

Senator Bekkedahl You are still as a property owner as long as there are bonds
committed, to the special assessment improvement district you are still paying those
special assessments. Senator Judy Lee So why would | want the additional liability. | am
trying to learn here. Why would | want the additional liability beyond what it costs to put the
water and sewer line and the sidewalks and street lights in front of my house, why would |
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want additional liability of being somebody in that group that is holding the bag for this if it
goes belly-up. | don't expect it to happen in your neighborhood.

Senator Bekkedahl You do not have an obligation beyond your levied special
assessments just as you would for a city. If there is a deficiency they don't come back to
you and ask you to pay a larger share because of a deficiency. Senator Judy Lee You
know this is talking to a different group of people who is liable. It doesn't go to the city
anymore which is the way we've had it for a long time. It doesn’t mean that it is right. But |
am just trying to figure out. Who loses here and | am just wondering if somebody who buys
a lot in that subdivision, has any jeopardy of having an additional liability because the
developers bomb. What if the developer goes belly-up? Then wouldn't all the property
owners in that subdivision end up having some liability for paying this off? | am just trying to
anticipate that | hope never happens.

Senator Bekkedahl Their liability is limited to whatever their special assessments related
against that property for the district at the start of the district. The deficiency if it occurs is
because it has never paid off goes to the bond holders. The bond holders assume that risk.
That is the difference. Senator Judy Lee | don't think | would ever buy one.

Senator Bekkedahl The next area that he had a question was on Section 40-64-17, on
page 11. | think the question he has goes onto page 12. He says in this question from the
attorney, please note that | have never heard of refunding improvement bonds being
referred to as special assessment lien bonds in ND. Answer from the author is okay | don't
know how to answer this one, but does it matter? | think it is a terminology issue.

Chairman Burckhard On what part of page 12 are you making reference to? Senator
Bekkedahl | think it is a very long paragraph. Senator Judy Lee Well the title actually is
40-64-17 says assessment lien bond. So maybe he is starting there.

Senator Bekkedahl Continuing on then, he also says the first paragraph of this section,
40-64-17, is inconsistent with how other political subdivisions issue special assessment
bonds. Typically a warrant is issued by the district, city, county, and then exchanged for a
bond. Also, ND does not have a Court of Appeals. | have tried to state that from the
beginning that appeals of political subdivisions are governed by 28-34-01, and that appeals
goes first to the District Court, and then to the ND Supreme Court. The author's response
was this change was missed. We could change the last section to read: " by a special
action filed pursuant to 28-34-01".

Senator Anderson Where are you talking about? Senator Bekkedahl He is talking about
that same section 40-64-17 that lengthy section. It is the top paragraph there at the end on
page 12, the last sentence. " an owner of land on which an assessment has been levied
may seek judicial review of whether the land has benefited by the proposed infrastructure
on the merits by special action filed with the Court of Appeals". Senator Anderson You
want to change that to District Court. Senator Bekkedahl | want to change that last
sentence, instead of Court of Appeals, District Court. Within 30 days of the effective date of
this resolution, he also wanted to add the language by "a special action" filed pursuant to
28-34-01. He wanted to reference what ND has now.
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Chairman Burckhard asked Senator Bekkedahl to repeat his previous testimony. Senator
Judy Lee, No obviously the guy who wrote it doesn't know what North Dakota law is |
guess that is giving me a little bit of heartburn. Also part of that question, that Mr. Shockley
had that at the beginning he said he has never heard of refunding improvement bonds
being improved to a special assessment, lien bonds, and so, we don't even have it currently
to find in statue in that way. This is a whole new review here.

Senator Bekkedahl Section 40-64-17 the question from the attorney John Schockley was
there is already very detailed process in the Century Code for special assessments and the
process of levying and collecting them. Some of the language in this section appears to
contradict that procedure. Typically the political subdivisions sends the county a list of the
properties to be special assessed, and the county adds it to the tax statement and pays it
over to the political subdivision. | am not sure why they added in this provision as there is a
procedure in place already and a process for tax forfeiture for non-payment of special
assessments. He's is the answer from the Mr. Shockley. Legally, | am a little out of my
league, but does the fact that there may be a slightly different process than that used in
other special districts negate the legislation. | would think not. Additionally we try to cover
the process " by referencing 40-28-08, through 40-22-19. That must also be on page 12
somewhere. | think it has to do with the last paragraph.

Blake Crosby (Testimony # 2) ND League of Cities; & Bill Wocken, City Administrator City

of Bismarck. One of the questions that came up from Senator Lee had to do with why
would you buy these unless there was some return? Looking at some information provided
by Google, | see that these are tax exempt interest rates. They are tax exempt bonds from
my recollection. So that is where the return comes in as they are tax exempt. (Mr. Froehlich
said that.)(Testimony #2) Given the questions that have been asked by the committee and
the responses that have been provided in writing by both Mr. Froehlich and bond council
and some other attorney's we all understand this is a brand new concept. It did kind of
shook down at the last minute. It's the last bill on the Senate roster. We're looking at a
number of pages of very interestingly written language. Concurring with what Mr. Brownley
(Testimony #2) said from West Fargo, | did put this out to the larger cities as soon as |
became aware of it. The response was minimal to say the least. | think for a couple of
reasons and | don't have any data to support this.

Chairman Burckhard meaning of low interest? Blake Crosby of the concept, the taxing
district concept. That it was a big bill to read through and there were lots of language in it
and they continued to be amendments coming forward. Cities looked at it and said, we
probably wouldn’t use it but if it's out there and somebody else uses it and it works we'll let
them do it first. Who is going to try it first? So, | believe there was a certain amount of non-
concern about the concept as it was stated. Obviously it needs some language clean-up to
fit ND statute and code, so perhaps because this is so new, and because there have been
a myriad of changes as we've tried to make it conform to ND law and ND process and
practice. Maybe this is something we should study further over the course of the biennium
before we jump into this. Now | hate to penalize any, and | know that Williston would like to
use this off the bat, but the question is, does it fit into ND statute in code and does it fit it to
the point where there is not going to be any questions about any constitutionality. Again, |
think there are a lot of unknowns here and again | don't want to see Williston penalized by
not having access to this. But, at the same time it has to fit statute and code, or it has to fit
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ND law. Some other responses that | might make, that Senator Bekkedahl did confirm, the
bond holders from what I've been able to read are the ones ultimately holding the bag. If
anything goes wrong the bond holders are holding the bag. The bond holders pass that
cost down to the homeowners in this special project taxing district. From what | read, the
answer is no. The bond holders will sit there, until they can recover their funds but they
cannot go to the individual homeowners in the development and say we're going to add
more taxes to your property in order to try to make us whole. Once you've sold the bonds
it's a contractual arrangement that is it!

Senator Anderson When you wonder who's going to buy the bonds | think the interest rate
on Greek bonds now is 8% so that is half of what these people are paying now to get
financing for their projects. So, anywhere between there and the 1.9% that bonds are
getting now, you're still way below what the cost to financing is currently.

Bill Wocken City Administrator This legislation is so large | have not been able to absorb it.
Bismarck has been selling bonds in the 2-3% range and we haven't really had an issue.
We've been able to stay ahead of the interest and move all of our special assessment
bonds, so | don't know if we would use this. Asking our finance director she also wasn't
sure whether or not the vehicle would be usable. | don't want to object to something we're
not going to use this, someone else can use it of course. | am just not sure of the
functionality of the bill. If we have some time to look at it and to either see what other
people's experience have been or to study it before jumping in. | think those are very
honorable alternatives. | just don't have answers to all of my questions. | am not sure
exactly how to relate that to the committee. So | am afraid that | don't have a lot of useful
testimony to offer to you except that this is a unique concept and deserves consideration. |
am just not sure if it fits and | am not sure if we would use it if it did. | think that is why Mr.
Crosby has probably gotten the lack of response as with any new concept it takes time to
absorb it and to understand it before one wants to comment.

Senator Bekkedahl | will be the first one to admit that this wasn't in the form that | wanted
to be when they gave it to me the day before the last bill had to go into the hopper. But it
was critical to these people and they are constituents of mine and | responded. | would not
be unamenable to taking this to a study recommendation if that's what the committee feels
would be best. | do think the people that authored this should put more time into it and work
with our bond attorney's to make it the right length. | still think it will work, | think it will be a
helpful tool. Clearly in my city where we are approaching our bond limits now at $323
Million dollars in debt and we're not going to take on special assessments with load of debt.
It is projected to go to $670 Million by the year 2017. So we will be out of debt capacity | am
sure, if we're not already. We'll need a tool like this. | am amendable to the committee's
recommendations.

Chairman Burckhard any motions?

Senator Judy Lee | am actually relieved that Senator Bekkedahl brought that up because
even before Mr. Crosby was speaking | was thinking we haven't moved to studies in areas
way less complex than this. | want to do it correctly. | am not saying it isn't a good idea. |
am entirely grateful to John Walstad, we owe him something after this. But | would move
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that we amend the bill to turn it into a study relating to the formation of a community
facilities districts for public improvement. Femi can put it into the proper form.

Senator Grabinger 2" | think that's exactly where this needs to go. | relayed that to
Senator Bekkedahl. | am concerned with having the ability to do what we can for
developing areas. One of the questions | still have with is working in the ET limits, as we
only recognize 1 mile so | really don't know that this would have a whole lot impact in our
community. But, in saying that, | certainly want to keep it on the table and have a
discussion at a later point because | think it does have some merit. We are struggling with
the cost of utilities and infrastructure when we look at development. It is a big problem in
my community and this maybe an avenue down the road. So | certainly don't want to brush
it under the rug. | think it needs more study.

Chairman Burckhard It has been moved and seconded to adopt into a study.
Roll call vote 6 Yea, 0 No, 0 Absent
Carrier: Senator Bekkedahl

Senator Judy Lee On the chance that it doesn't get chosen as a study, and even if it
doesn't actually, | really do think it is extremely important that the developers or whoever
wants it shouldn't be the one to develop the bill. It has to include representation in my
opinion only, from the League of Cities, townships, county whoever happens to be the
political subdivision where these districts are going to located so that their input is in it,
because it is kumbyae, when you get to the session. So all of those political subdivisions
and other important planners and all that stuff | am obligating | realize but, we don't want to
do it to them, we would like to do it with them. So please keep them included in what's
going on.
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2375

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a
legislative management study of the formation of community facilities districts for public
improvements.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. LEGISLATIVE MANAGEMENT STUDY. During the 2015-16
interim, the legislative management shall consider studying the formation of community
facilities districts for public improvements. The legislative management shall report its
findings and recommendations, together with any legislation required to implement the
recommendations, to the sixty-fifth legislative assembly."

Renumber accordingly
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REPORT OF STANDING COMMITTEE
SB 2375: Political Subdivisions Committee (Sen. Burckhard, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2375 was placed on the
Sixth order on the calendar.

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a
legislative management study of the formation of community facilities districts for
public improvements.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. LEGISLATIVE MANAGEMENT STUDY. During the 2015-16
interim, the legislative management shall consider studying the formation of
community facilities districts for public improvements. The legislative management
shall report its findings and recommendations, together with any legislation required
to implement the recommendations, to the sixty-fifth legislative assembly."

Renumber accordingly
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Explanation or reason for introduction of bill/resolution:

Relating to formation of a community facilities district for public improvements.

Minutes: Testimony 1

Vice Chairman Hatlestad: Opened hearing on SB 2375
Senator Bekkedahl: Testimony 1
Vice Chairman Hatlestad: Is this similar to a building authority?

Senator Bekkedahl: It is another layer of political subdivision if it is used as intended
because you form a board for this geographic entity area they can go out and access about
market taxes and bonds. Currently cities have the ability to use municipal industrial
development bonds and it mirrors that to some degree. What is important is that you form
this geographical entity and form a board within that geographic entity which eventually
becomes elected by the members of that entity to develop or form a board to start with. It
gradually turns into an elected board of that subdivision. It doesn't have any incumbencies
to the city or the county or the larger jurisdiction as special assessments would do. If a
community facilities district was formed and they went into default- then the people that
purchased property and built improvements on that property and were special assessed for
that property- those special assessments are set at the time that they purchased the
property. It is a fixed amount for the life or the term of the bonds 20 or 30 years. They can't
come back and increase the special assessments on those people and they also can't g
outside the district and assess a deficiency levy across the city which we do now when
special assessments don’'t cover that area. The cities and counties are totally protected.
The bond holders have to sit and wait until there is appreciation of that property to regain
that value and they continue to make the bond payments. When it is in default- much like a
bank would- if you lose a piece or property and the bank has the mortgage title they will
keep that piece of property until it is worth something and then they will recover their
investment that way. That is how it is intended to be used. | thought it was a good bill for
protecting the communities that we deal with in the special assessment realm.

Representative Beadle: Community backing towards the bonds would be issued by these
districts without having more of that political subdivision. What sort of ratings do these
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typically get on the bond markets? What are the interests that they pay out to their
financers in comparison to a typical special assessment district?

Senator Bekkedahl: Once they get the taxes and bonds status because they have political
subdivision status under ND law they are granted the tax exemption and that puts the
bonds in the market rate of all the rest of us as political subdivisions in the 4-5% range?

Representative Koppelman: You mentioned the original language of the bill was crafted
after language in other states. The way we do special assessments here is unique. Do
these replace special assessment districts in other states??

Senator Bekkedahl: They take the place of special assessments and the entity can go on
the bond market and get the taxes and bonds and they can also have the authority to
special assess the property to cover those bonds within them. The difference is that it is
within that entity and has no effect on the rest of the city or developments.

Representative Koppelman: Do you think it would be wise for this study to be expanded a
bit to study the whole system we have with special assessments and this?

Senator Bekkedahl: | am not oppose to that but | believe there is another study that is going
through right now that will look at special assessments.

Representative Beadle: What is this limited to?

Senator Bekkedahl: This was intended to deal with the below ground improvements. There
were objections early on to the legislation because in other states where it is empowered to
use now they do much more than that. They have a higher base about what they can
accomplish with this. Here with our rural water districts- out rural water associations came
in very early on this project and said no you cannot construct water systems- which this
allowed them to do initially in its first draft and we said you're right we don’t want it to do
that. We also heard objections from rural water districts, power generation facilities and we
said the initial bill empowered sewer systems, water systems, and power generation if
needed. We took all that out. We ran out of time to get everything out for everyone's
objections, but working through it everyone likes what is going on here. They just wanted
us to remove the objectionable areas. This is as it is intended, the study could look at all of
it if it wants to but as it was intended it was just the below ground and above ground
apprentice system to make the housing in the commercial districts function.

Chairman Klemin: In these entities- would these bonds be tax exempt and is there an IRS
rule that covers this situation?

Senator Bekkedahl: The legislation allows the formation of a board within the geographic
area of the community's facility district and that board is empowered with political
subdivision powers as we are within ND for counties and cities on other boards of
jurisdiction and that gives them the ability to go into bonding through municipal bonds with
the tax exempt bonds. It had to be worked out through statute to make that happen and
that was one of the early exemptions to the bill as we were forming it- another layer of
government in ND but it would have a unique use. Your other question, they have not been
challenged on the IRS standards to date but there are two cases in Florida where the IRS
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seems to be challenging that jurisdictional authority. The two year study to work that
through would be a very good opportunity to make sure we are doing this right.

Chairman Klemin: Is there a vote on these by the tax payers to approve the issuant of
these bonds?

Senator Bekkedahl: Initially what this is designed to do is develop a 40 acre partial property
wants to put the improvments in. The developer of that property on which no one is living in
(raw ground) the developer controls 100% of the property allocation within the district. That
person appoints a 5 member board including a contractor and neighbors in the corporation
to act as the entity for the political subdivision because nobody else lives there then. As the
district builds up to a certain size (60% of the property then owned by other people outside
of the structure of the corporation for the development that first entertains it) then they have
a voting process to vote in members of the community's facilities district which are elected
from the tax payers that live within the district and they make the decisions moving forward
on how anything is handled. The initial bonds are sold with a board that is formed and
empowered by the original developer.

Chairman Klemin: The taxpayers that may be ultimately responsible for payment of the
bonds do not get a vote on the issuant of the bonds- only indirectly by electing the board.

Senator Bekkedahl: The district itself has boundaries. The bonding authority and the
ultimate responsibility for those bonds only extends to the people living in the district. The
rest of the city and county have no obligation to those bonds. They are totally held
harmless to anything that could happen within the district.

Chairman Klemin: The taxpayers within that district, do they vote on the issuant of the
bonds or only indirectly by electing the board?

Senator Bekkedahl: They don’t vote initially because the bonds are typically put into place
by the board that is appointed before anybody lives in the district. Once the bonds are there
the special assessments are tied to the property through the normal process and then as
the tax payer once you're a property owner the district elects the board when it becomes
over 60% of the district and at that point the bonds are already there and the specials are
already assessed and they don't have any control over that but they will have control over
the payments of those bonds at some point.

Representative Beadle: | believe there is currently a bonding method in place that deals a
little bit with this through the private activity bonding method. There was something the last
session that expanded that to allow them to do more underground work as well. The covers
from the sewer and water and garbage and similarly to this, the private activity bonding is
one that is a bond issued by the developer through the municipality as a munity bond but it
does not have the backing of the municipality. It only has the backing of the developer and
the subsequent land is impacted for the rating system and that is a similar case where a
board is not a board that tax payer voted on- it is just done. There is some precedence but
it might be worth keeping in mind looking at the private activity bonding as well as this when
we get to a potential study.
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Representative Becker: If we are at that point and you are giving your submission and you
in a short time frame could you comment on the most two or three most significant aspects
of the intent of this law?

Senator Bekkedahl: The intent is to get access to lower cost capitol for developers because
they are required to do those inputs in some jurisdictions now. That is the first area and the
second area is to not having any encumbrance of any of this debt extending to the counties
or cities that are in existence today. The third intent would be to keep the development of
new ground going for the growth of all the communities in the state. As cities take on more
debt and have more encumbrances, they are going to be less likely to extend in the new
areas of development without the developers taking that cost on themselves- it is
significant.

19.30 Blake Crosby: This is a concept that has a great deal of merit. It we want to make
sure the concept conforms to our law. It is difficult to get into a concept that has a lot of
detail until we make sure that there has been some testing but most importantly that the
concept, as it has been tested, in other states conforms to the laws in ND. In a couple
years we can look into the kinks and see where the two lawsuits have gone. We will then
have some reaction from some communities that might want to avail themselves the use of
something like this as to how they would like it to work within the confines of their needs
and the confines of ND state law. | would ask for a do pass on the study. For
Representative Beadle- if you google the National Association of Home Builders there is a
page full of information titled 'An Overview of Special Purpose Taxing Districts' which is
dated September 2014.

Representative Maragos: | move a do pass
Representative Hatlestad: Second

A Roll Call Vote Was Taken: Yes 13, No 1, Absent 0
Motion carries

Representative Strinden will carry the bill
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The Honorable Senator Randall Burckhard
Political Subdivisions Committee

Re: Support for Senate Bill 2375

Chairman Burckhard and members of the committee:

My name is Brad Bekkedahl, Senator from District 1, representing Williston and | am here to
introduce Senate Bill 2375 relating to the formation of a community facilities district for public

improvements.

Otherwise known as Special Purpose Taxing Districts or Special Districts, they provide a
mechanism for developers to access lower cost capital to fund public infrastructure in real

estate developments without putting cities.and counties at risk.

Traditionally, it is common for the city or county to finance a portion of the public infrastructure
in land development such as water, sewer, and streets through municipal bonds and recover
the funds through a special assessment on the resulting property over a twenty to thirty year

period.

Many western North Dakota communities have taken the position not to finance the
infrastructure in a development and special assess it back to subsequent property owners due
in no small measure to the amount of debt the cities carried after oil development ceased after

1985.

Land developers are funding projects primarily through equity and private lending. The average
cost of debt capital has been described to be in the 13% to 15% range or higher. The cost of
equity is easily at that rate and ranges much higher to the 30% range. The result is significantly
higher costs for the same infrastructure that would have been financed at 4-5% municipal bond

rates and subsequently more expensive lots, housing, and commercial real estate.

Special Districts may be formed around a defined area and issue bonds to fund a portion of the
infrastructure. The bonds are secured by the land and assets in the district and do not affect the

bond capacity or credit of the associated city or county.
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The Honorable Senator Randall Burckhard
Political Subdivisions Committee

Re: Support for Senate Bill 2375

Chairman Burckhard and members of the committee:

My name is Jeff Zarling. | am here as a resident of Williston and owner of DAWA Solutions

Group.

| stand before the committee today to support the passage of Senate Bill 2375 and to provide

some background before introducing Carter Froelich to provide specific details.

Our company provided website, graphic design and computer application solutions in the
building industry in the Twin Cities before expanding into serving numerous clients in many
segments after moving the business to Williston in 2002. Having worked with over 100
companies and entities in western North Dakota as the economy accelerated we had a broad
view of the market and the needs. We began working to meet those needs and bring people

together to solve problems through event production and communication tools.

In 2011 we created the Bakken Investor Conference and the Bakken Oil Product & Service Show
for people to understand the market needs, connect and conduct business. After the October
2011 NBC program Rock Center feature on the Bakken, we were inundated with activity and
inquiries. We subsequently created the Bakken Field Tour and Bakken Briefing that provided a
four hour briefing to over 500 investors, real estate and business developers, and financial

institutions.

By the end of 2011, many of us in the community were frustrated by the lack of housing
development and determined to create the Bakken Housing Summit where we called for 5,000
homes in 24 months to frame the scope of the problem, get the attention of solution providers
and bring all the stakeholders together to address the housing issue. The event attracted over

375 people and helped to spur investment and development.

While organizing these events, we heard repeatedly about the challenges in the market. We

took the opportunity with so many stakeholders gathered at our events to organize side




meetings to discuss the issues and search for solutions. We held what we called a Housing
Finance Roundtable discussion during the 2012 Bakken Investor Conference that included 20
stakeholders including builders, developers, investors, city leaders, and state leaders. An
executive summary is included in the folder provided. From that meeting and similar meetings
at the Bakken Housing Summit and the Affordable Housing Workgroup organized by then
Williston Mayor Ward Koeser, we identified five primary drivers of cost in housing and real
estate development:

— Land prices

— Materials: cost, access, freight

— Labor/Subs: cost, accessibility, reliability

— Infrastructure: cost, financing

— Cost of Capital: High equity return expectations, lack of commercial lending

Most of these market forces we felt we could not have much affect but the one we thought we
could address is infrastructure financing which is also affected by the high cost of capital.
Many western North Dakota communities decided not to take the risks associated with special
assessments for the infrastructure and require the developer to fund the entire infrastructure.
Their high cost of capital has contributed to high lot costs and lack of affordable housing and

real estate.

| met Debbie Bassert, Asst. V.P. of Land Use and Design with NAHB, in 2013 who provided us
with research material and contact information for experts in this field including Toby Rittner,
CEO, Council of Development Finance Agencies, and Carter Froelich, Managing Partner of
Development Planning and Finance Group. The resources included a series of resource
documents on Creative Infrastructure Finance tools and a 360 page study from Abt
commissioned by NAHB outlining 65 strategies from across the country to Increase Affordable

Housing.

We organized a stakeholder’s call in April of 2014 again including developers, investors, city
leaders, and state leaders to review the research to date and discuss possible solutions. A copy

of the agenda and participants is enclosed in the folder provided. We discussed existing North

Py
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Dakota financing tools and the resources we had received. It was determined that the path to

new solutions would be to:

— Review N.D. statues and existing tools
— Review and evaluate potential solutions
(which could be accelerated by using a subject matter expert)

— Select a solution or solutions to pursue and work toward implementation
No one single stakeholder emerged to drive the initiative so it languished until September and
October of 2014. Carter delivered a report commissioned by NAHB on Special Purpose Taxing
Districts at an NAHB meeting that Don Dabbert, a developer in Fargo and an NDAB board
member, had attended. A copy of the report is included in your packets. | subsequently talked

with other stakeholders and in January, we brought together several others who committed

funding to the process and we contracted with Carter to work on what is now SB2375.

| would like to introduce Carter Froelich of Development Planning and Finance Group to provide

more information about the Special Purpose Taxing Districts and SB2375.
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Development Finance Initiative

Provide access to lower cost capital enabling affordable housing and real estate development in North
Dakota

Development Finance Challenges
Beyond the physical costs of land development, the cost of capital and the challenges of financing land
development add significant cost to real estate in western North Dakota.

Commercial lending for land development is virtually non-existent. Many western North Dakota
communities have taken the position that they will not finance the infrastructure in a development and
special assess it back to subsequent property owners due in no small measure to the amount of debt the
cities carried after development ceased after 1985. (Please note: this position is not being criticized or
questioned nor it is suggested to be changed.)

Land developers are funding projects primarily through equity and private lending. The average cost of
debt capital has been described to be in the 13% to 15% range or higher. The cost of equity is easily at
that rate and range much higher.

Goals and Objectives
Goal: Reduce development cost through access to lower cost capital
- Explore, determine and develop alternative land development or infrastructure financing
options to bring down the cost finished lots.
- Inturn, reduced lot costs may lead to reduced housing and real estate prices.

Development Finance Workgroup

A number of stakeholders and resources can contribute to the dialogue and discussion about
infrastructure and land development finance including developers, city leaders, Bank of North Dakota,
other state officials, and outside resources that have experience in the area of infrastructure finance.

Department of Commerce
Alan Anderson 701-328-5300
alranderson@nd.gov
Additional state resources and stakeholders may be involved including the Governor’s office
and it may be most appropriate for Dept of Commerce to coordinate with or involve
additional state resources.

Bank of North Dakota

Bob Humann 701-328-5703
SVP of Lending bhumann@nd.gov
Tom Redmann 701-328-5671

Commercial Loan Manager tredmann@nd.gov

North Dakota Housing Finance Authority
Jolene Kline, Director (701) 328-8072
ikline@ndhfa.org
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North Dakota Public Finance Authority

DeAnn Ament 701-426-5723
dament@nd.gov

City of Williston

Brad Bekkedahl 701-577-8100
Finance Commissioner drbekk@wil.midco.net

City of Watford City

CP Realty (KKR)

Brent Sanford 701-444-2341

Mayor brent@sandsmotorsinc.com
Curt Moen 701-444-2533

City Planner cumoen@nd.gov

Mike Anderson 720-946-4659

Mike.anderson@continuumllc.com
Mike is the lead for The Ridge development ( a partnership with KKR and CP Realty) including
their land development and some things they are taking vertical themselves including Prairie
Pines Apartments.

JMAC Resources/Jonathan’s Landing

Jon McCreary 701-774-8511
Owner jon@jmacresources.com

JMAC provides heavy civil construction services including underground, utilities, etc.
Jonathan’s Landing is a residential development they are doing ground to vertical
themselves. Jon brings several perspectives including finance as he has a background in
banking as well.

Bakken Housing Company / Hawkeye Village / Eagle Crest Apartments

John Sessions 206-587-4040

Principal JohnTSessions@AOL.com
George Kropinski 206-587-4040

Principal gkropinski@gmail.com

Hawkeye Village is a 160 acre mixed-use development recently presented to the city of
Williston.

Triton Real Estate Investments

Jon Kalikow 212-922-9471

jkalikow@tritonreal.com
Jon Kalikow has invested significant capital into projects throughout the Bakken region and
can bring a sophisticated financial perspective to the discussion.

National Association of Home Builders

Debra Bassert 202-266-8443
Land Use & Design dbassert@nahb.org
Debra has provided input on this topic through discussion with Jeff Zarling. She has provided
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infrastructure finance information in the form of brochures and a study they commissioned
on “State and Local Means of Increasing Affordable Housing”. Links to resources included
below. Debra’s assistance may be limited to directing to resources as she has done already.

Development Planning & Financing Group, Inc.
Carter Froelich 602-381-3226 x-10 www.dpfg.com
Managing Principal Carter.Froelich@dpfg.com
Carter and his firm advise developers and communities on infrastructure and development
financing including discussion similar to the one we are having in western North Dakota.
Carter has done several infrastructure financing reports for NAHB. He’s an experienced CPA
and planner with extensive knowledge of special districts and related tools and beyond
working with developers, has worked for several HBAs including on legislative language. Of
note, Carter grew up in Dickinson, ND.

Council of Development Finance Agencies

Toby Rittner (614) 224-1300
President & CEO trittner@cdfa.net
Katie Kramer 614-224-1316
Vice President kkramer@cdfa.net

Toby has a background in land use planning and economic development finance. He worked
closely with Deb at NAHB on a Baton Rouge project to address infrastructure financing that
she says is applicable to what we are facing. }

Resources
Below is a link to a directory on our Bakken Construction News website that contains several documents
that may be of use to us in this process. Also included below is a description of these resources.

http://bakkenconstructionnews.com/bcn/usrfiles/InfraFinance/

Infrastructure Solutions Series

The first three documents that include the numbers 1 to 3 at the beginning of the file names are
provided by NAHB and include information about various infrastructure financing tools and strategies.
Debra Bassert from NAHB and noted in the stakeholders list above provided these documents for our
reference and can answer questions regarding them.

linfraFinance_InnovativeSolutions.pdf
2InfraFinance_CaseStudies.pdf
3InfraFinance_Statelnventory.pdf

Research on State and Local Means of Increasing Affordable Housing

Debra Bassert also directed us to this document. It is a comprehensive, 359 page report that was
prepared for NAHB that includes 65 different strategies being used at state and local levels to increase
affordable housing.

4AbtReport_20120821035301.pdf
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Housing Finance Roundtable Report — Executive Summary
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Executive Summary

PO Box 936

Williston, ND 58802
701-577-1100
www.BakkenConference.com

The Housing Finance Roundtable was organized with the intent to bring together key stakeholders to
discuss the finance challenges facing the development of housing in Western North Dakota where an
acute shortage of housing is straining communities and the ongoing energy and business development.

Tuesday, April 3, 2012 - 10:30 a.m. —12:00 p.m.

Meeting Date & Time:

Location: Sleep Inn & Suites — Board Room
2400 - 10" St SW
Minot, ND 58701

Goals

- Identify and discuss the housing finance challenges

- Develop ideas for additional solutions
- Define actionable items

Attendees

Attendees

Eric Hardmeyer, President, Bank of North Dakota
Mike Anderson, Exec. Dir., ND Housing Finance Agency
Dean Dovolis, CEO, Annabelle Homes

Neil Fox, Bakken Development Resources

Tim Moore, Dir. Economic Dev., Sen. Kent Conrad
Samuel “Sandy” Haviland, Partner, Eaglesmere

Carol Holman, Mortgage Lender, FIB&T

Jolene Kline, Dir. Planning & Housing Dev. NDHFA
Bruce Walker, Broker, 1* Minot Realty, ND Assoc Bldrs
Jeff Zarling, President, Dawa Solutions Group

Invited Attendees Unable to Attend

Hon. Jack Dalrymple, Governor of North Dakota
Congressman Rick Berg

Darin Carei, Bakken Basin Bank Inspections, Inc.
Ryar Hayward, President, Major Mortgage

Overview

Doreen Riedman, Exec Officer, ND Assoc of Builders
Dave Hanson, President, American State Bank & Trust
John Drady, Minot President, First Intl Bank & Trust
Mike Hynek, Mayor of Stanley, ND

Ward Koeser, Mayor of Williston, ND

Greg Bradford, President, Envision Land & Dev.

Paul Lucy, Director, ND Econ. Dev. & Finance Division
Gene Veeder, McKenzie County Job Dev. Authority
Joel Feist, Real Builders, ND Assoc Bldrs Past President
Ken Callahan, Energy Services Manager, MDU

Hon. John Hoeven, United States Senate

Jackie Velk, Field Representative, Sen. John Hoeven

Jason Ulmer, Vice President, Scott Financial

Jason Eid, Eid-Co Builders; NAHB Housing Finance
Committee Member

The meeting discussion focused on two primary housing finance segments; commercial lending and
consumer lending. We reviewed the challenges and then discussed potential solutions or strategies.
Below is a summary of the discussion items by segment area. An abridged version of the meeting
transcript is provided as an appendix to provide the complete information for those who are interested.

Page 2 of 7
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Commercial Lending
A common theme among developers is a lack of available debt financing. Many projects rely on equity
financing which is typically more expensive than debt financing.

Challenges
Local Lender Perspectives

Local lenders in North Dakota have diversified portfolios consisting of consumer, Ag,
residential and commercial lending. Development is not one of their core strengths.
With the lack of development over the past 30 years, it is not something banks in
Western North Dakota have developed.

Construction loan servicing is another area not developed by local lenders, including
draw inspections.

Lending limits and risk distribution preclude local lenders from providing the size and
volume of commercial lending for development that is being sought in Western North
Dakota. The desired capacity is just not there.

It is important to note, however, that the local lenders are participating in the market as
they deem appropriate.

Out-of-State and National Lenders

People outside of this area do not understand the Western North Dakota market. It is a
foreign concept to them and their opinions tend to be less than favorable. There is some
familiarity in neighboring states but that drops off sharply after that. Their
understanding of this area tends to be gleaned in large part to stories in the national
media that exaggerate the negatives and focus too little on the economic realities.
Lenders question “Is this just another boom and bust?”

The national lending environment causes additional hesitation

The most significant issue seems to be a lack of understanding of the market and no
comfort level with lending in this area.

Other Issues

Appraisal and title work: long lead times and shortage of service providers. These
problems lead to increased carrying costs.

Solutions

Lender education, communication and connection
e Market information and data
e Energy industry information
e Connection with energy industry and other business points of contact to help
understand the long-term viability of the market
e Connection with local lenders

Page 3 of 7
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Bank of North Dakota Participations

e Build network of lenders and attract them to deals in Western North Dakota

e Educate lenders on the market (reference previous point)

e Connect out-of-state lenders with local lenders. The local lender may not be able
to take the lead, but may participate. The local lender helps provide credibility
for the market and the deal.

Syndication: revisit the possibilities with service providers
NDHFA: Construction loan guarantee program. This is a current solution.
Attract REITs to the market

e This is a component that seems to be missing

e They provide an exit strategy for developers

e They provide long-term stability in the market and may even get involved with
further development

| e How to attract their attention? Sizeable project (250 unit minimum). Market
education.

Appraisal reciprocity list
Attract additional title companies

z Comments
‘ . At the end of the day, banking is still about relationships. Developers and builders cannot
realistically expect to walk into a local bank in North Dakota and walk out with development or
construction financing. Nor can they expect their lender from their home market to provide
financing in a distant market that they know very little about and don’t typically service.

Debt financing is a critical part of continuing the development of Western North Dakota and
bringing the cost of capital down. The solutions discussed may help in bridging the gap between
local lenders and out-of-town or national lenders. The key seems to be the sharing and
information and risk among several parties.

Consumer Lending
Introductory copy

Challenges
- Mortgage Qualification Problems
e Credit problems: slow pay, late pay, collections, high debt to earnings ratios
e Owns a house elsewhere that is under water
e Lack of down payment, need a low down payment program but does not qualify
due to income or home value limitations
e Most can come up with the 3.5% down payment

Page 4 of 7
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e Anecdotally, it seemed that 90% of people with challenges fall into the “small
stuff” category. Whereas only about 10% fall into the difficult challenges such as
bankruptcy, etc.

e The discussion seemed to rally around the idea of credit repair and financial
counseling strategies or programs

- Appraisal Gap and Appraisal Timeline

e These issues contribute to the market’s preference for cash buyers over family
buyers.

e The appraisal gap can mean the deal falls through for many buyers who are
unable to cover the difference

Solutions

- HUD Limit: pursue the process for raising the HUD limit. The best point of contact may
be Joel Manske with the HUD office in Fargo.

- Product Mix: more options in townhomes and twin homes would be helpful. These
products tend to have a lower price point and families can get into ownership and an
equity position.

- Lender Credits: some developers offer seller credits that can be used towards the down

, payment
. - Bank of North Dakota Programs: in particular, the recent expansion of the rural
purchase program

- Silent Second Mortgage: a second mortgage with no payment. At the sale of the home,
the second mortgage holder received 1/3 of the appreciation along with the loan
principle. Questions as to how to configure such a loan and satisfy regulators.

- Bond Program: unable to define this idea or point of reference. The concept did not
sound feasible in the current regulatory environment.

- Private Equity Fund: a private financing source that would hold the mortgage until the
homeowner can convert to a conventional mortgage after working through a credit
repair program or obtaining the necessary work history.

- NAHB Policy for Housing Finance System Reform

e Acquaint yourselves with the framework

e Connect lines of communication where appropriate. Jason Eid with Eid-Co in
Fargo sits on the NAHB Housing Finance Committee and would be a good point
of contact for our congressional leaders or their staff.

- Down Payment Assistance

e NDHFA: possibly expand the existing program and couple it with community
based home owner education program as a requirement

e Employers may consider a Down Payment Assistance Program as an employee
benefit. Can it be tied to tenure?

[‘
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- Credit Repair & Financial Counseling

e Development of a program or utilization of existing programs

e Communication of the program(s) and the value of them by the energy industry

e Industry or company benefit programs to enroll employees into a credit repair &
financial counseling program. (The employee needs to show the initiative or
some skin in the game to be successful)

e The people coming here have shown the initiative to get here to try to better
themselves. This type of program can provide hope and a path to recovery for
many.

Comments

The discussion of solutions to the credit qualification problems initially centered on ideas of
how to get the borrower into the home at that point in time. It soon became clear that the
solutions were not in trying to overcome the guidelines set for mortgage lending but to focus
on helping the borrower meet the guidelines.

For that reason, two proposed solutions stood out in the discussion; down payment assistance
and the credit repair & financial counseling concept. There seemed to be a consensus that
these two initiatives, especially the credit repair and counseling would be effective and are
worth pursuing.
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Meeting Agenda (Reference)
Below is the agenda that was used to conduct the roundtable meeting. It is provided as a reference to
better understand the meeting transcript.

Introductions — Name and Company
Finance Challenges
- Survey of known challenges
Commercial Lending:

e Local lender limitations

e Out-of-state local lenders - hesitation and lack of market knowledge

e National lenders — lack of activity in the market

e Construction loan services — lack of resources for inspections, draws, etc.

e Difficulty getting financing for spec homes (see lender bullets)

e Lack of commercial lending leads to expensive private equity financing at 10%-11% +

Consumer Lending:

e Qualification challenges — poor credit, documenting income: unable to consider
overtime wages and bonuses, short work history, down payment

e Appraisal gap —issues with loans, sellers biased to companies with cash offers

e Appraisal & title work lead times

- Discussion of other challenges (open)
Solutions
- Introduction of recent ideas (selected attendees)

e FHA limit raise from $270k to 370k? (Home Ownership Center)

e FHA loan with state bond? (Utah reference)

e Private Equity Mortgage Fund — Privately funding mortgages, holds the mortgage for 12
to 14 months while homeowner is enrolled in credit repair program and establishes 12
month work and wage history. Conversion to conventional financing after 12 to 14
months.

e On-ramp To Ownership Program (OTOP) — Financial literacy and credit repair program
for new residents. Enrolled while renting in preparation for homeownership. Operated
by private nonprofit or public entity. Funded through grants and enrollment fees paid by
employer.

e Appraisal access — address lead times, shortage of appraisers, access to sales data

e NAHB Housing Finance Reform Blueprint

- Additional solution ideas (open)
Action Items
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INTRODUCTION

High quality, affordable housing' is fundamental to the economic and physical well being of
families, communities, and the nation. D espite its importance, a“ perfect storm” of factors over
the last several years has led to near crisis-level shortages of affordable housing. Among these
factors are formerly pro-growth local governments that have become slow-growth, NIMBYs
(Not-In-My-Backyard sentiments by neighbors of proposed housing developments) who resist
development, rapid price increases in housing across much of the country in the first half of this
decade, and declines in federal resources for affordable housing. Most recently, the problems in
the subprime mortgage market have limited access to loans even for borrowers with good credit
histories.

Each party in a development proposal has legitimate concerns: local budgets are strained,
causing challenges in how to finance the education of current schoolchildren, much less new
ones who may occupy new developments. Likewise, NIMBYs often have legitimate concerns
about traffic and environmental impact.

The people who need the affordable housing also have a legitimate claim, however, and the lack
of housing is leading to consequences for both households and local and regional economies
that may become increasingly severe. The most obvious of these is that many families pay
disproportionate shares of their income for housing, leading to financial stress.

Metropolitan areas also suffer. For example, some cities, such as Boston, are losing a large share
of the population key to driving future economic success in the city - 24 to 34-year-olds - many
of whom are leaving precisely because they view housing as too expensive. Employers often
decide not to locate in a community if housing costs are too high and their workers can’t afford
to live nearby. The environment, which NIMBYs and others try to protect, also suffers. The
housing that does get approved tends to be high-end, in outer-ring locations that are seen as
yielding higher property taxes and requiring fewer local services - but add to congestion and
im pacts on natural resources.

Lower-income families have long struggled to find housing that fits their budgets; the difference
now is that the need for affordable housing exists nearly across the income spectrum and
includes families earning up to 120 percent of the area median income and even higher in very
high cost areas such as Southern California. The extent of the problem calls for new solutions,
and the good news shared in this report is that new solutions are rapidly being generated and
adopted at the local level.

The challenge is sharing these ideas across communities rapidly enough to avert the worst
consequences of affordable housing shortages. The shift in responsibility for affordable housing
from the federal government, with its declining resources, to state and local governments
increases the complexity of spreading information about successful strategies. The disparate
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actors involved and their poor connections with one another make it difficult to share strategies.
A few strategies - such as inclusionary zoning - have spread to many places in the 30-plus years
since they were first introduced. D espite the incidence of inclusionary zoning, however, no
single strategy can fix the affordable housing shortage, and no single strategy works in every
market. Inclusionary zoning may not work at all in a slow market, for example, and may well
exacerbate the shortage of affordable housing even in a hot market.

Many strategies have not previously been well known or understood. The purpose of this report
is to shed greater light on what approaches are being used successfully at the state and local level
so that communities can adopt more comprehensive and effective strategies to address this
critical need and problem.

Outline of the Report

This compendium of strategies being used at the state and local level to increase affordable
housing is intended to help speed the spread of innovative ideas. [deally, this resource will be
valuable to developers, affordable housing advocates, and state and local officials in identifying
new approaches to encouraging affordable housing in their locations.

Although the focus of the report is on innovative strategies, it is also intended to be as
comprehensive as possible, so some strategies included, such as property tax abatements for
maintaining affordable housing, have been in use for decades. This collection builds on the
work of many people, but in particular Jeffrey Lubell and Tasha Harmon,” who have written
shorter guides to tools for producing affordable housing.

Sixty-five different strategies are included here in all. These are divided into three categories:
land use, financial, and a catch-all “other’ strategies category. There is a great deal of overlap
between both categories and strategies, so cross-references are included where appropriate.

Land-use strategies may work through the zoning process, create particular types of
housing development, make land available for affordable housing development, provide
relief for regulatory barriers to producing housing, or use local ordinances to control the
use of land in other ways.

T he land-use strategies chapter begins with a section on planning for affordable housing,
which is an essential first step, but one that is often overlooked. Ideally, communities
that solicit businesses to locate within their borders also plan for the housing new
workers will need. ~Without this kind of planning the population growth that
accompanies economic development leads to increases in demand for housing that
outstrip the ability of the market to respond, given the current land use system. Rises in
the price of housing quickly exceed wage growth.

Financial strategies include sources of funding used by state and local governments to
improve the affordability of existing housing, encourage the development of new
affordable units, or discourage the conversion of affordable housing to more expensive
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housing or to non-housing uses. Financial strategies may affect property taxes or other
taxes, provide tax credits, provide financing from other sources, reduce or eliminate
impact fees, provide regional approaches to financing affordable housing, or provide
other types of financial assistance.

Other strategies operate in ways other than through regulation of land use or through
providing financial incentives. They include provisions of state law intended to
encourage affordable housing, strategies that provide information to communities and
developers to improve acceptance of affordable housing, the creation of organizations
that promote affordable housing, and relief from regulations (other than land use
regulations) that impede the development of affordable housing,

In general, the strategies included are limited to those that lead to the production of new
housing. Strategies useful for assisting individual homebuyers or renters, such as rent vouchers,
property tax waivers for low-income homeowners, and downpayment assistance are generally
excluded.

[n addition, only strategies that can be implemented by state and local governments are included.
The arsenal of federal strategies available for affordable housing is excluded because they are
better known, and increasingly scarce. The strategies included here provide ideas for local and
state governments stepping in to fill the void left by declines in funding for federal programs. In
addition, they show how state and local governments are serving moderate-income households
in need of workforce housing, who are largely unserved by federal programs.

Two to three page descriptions of each strategy include the history of the strategy, its target
population, and the extent of its use. How the strategy is funded and administered is also
included, as are pros and cons for using the strategy or types of markets where the strategy is
more or less effective.

[n addition, because seeing is believing, this report includes as many examples of locations using
each strategy as possible. It also gives results of the strategies (number of units produced in a
particular location, for example). Each description concludes with sources of information about
the strategy (reports and websites) and contact information for people and organizations
knowledgeable about the strategy.

Case studies of about half the strategies provide an in-depth look at how the strategy has been
used in a specific location. The case studies are based on interviews with local officials,
developers, and non-profits who have implemented or used the strategy. In some cases, the case
studies highlight successes in using a particular approach. In others, they highlight lessons
learned about implementing a strategy and offer advice for other places considering the strategy.
[t is clear that strategies must be very carefully adapted to each location and market condition
and that, in some cases, there is still a lot to learn.
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Observations from case studies .

Several things stand out from the case studies research. First, the most successful places rely on
an array of strategies to encourage affordable housing rather than any single strategy. A ustin,
Texas, for example, combines impact fee waivers, expedited permitting, advocacy to reduce
NIMBYism, transit-oriented locations to reduce commuting expenses, and energy efficiency to
reduce utilities costs. Austin’s efforts result in 1,500 units of moderately priced housing per year,
making it one of the most productive programs in the country. Polk County, Florida in
contrast, relies primarily on impact fee waivers, which people we interviewed feel would be far
more effective if combined with downpayment assistance.

Second, inclusionary zoning is a commonly used approach. However, its implementation and
success varies widely, from places that offer no cost offsets to developers whatsoever to places
like Highland Park, Illinois, which offers developers cost offsets as well as - perhaps most
importantly - flexibility in the size and type of affordable units compared with the market-rate
units. In addition, in places with the most effective housing affordability programs, inclusionary
zoning ordinances guarantee strong incentives for developers and are combined with several
other strategies to produce affordable housing rather than being the only or primary strategy. In
fact, voluntary programs with appropriate incentives such as those in Irvine, California,
Lexington, Massachusetts, and Chapel Hill, N orth Carolina are considered to be quite effective.

Third, virtually all states in the nation are involved in efforts to produce affordable housing, not

just very expensive places like California, New York, and the Northeast. Case studies cover
locations in 15 different states, and examples of locations where strategies are used cover fully 49 .
states.

Fourth, the strategies that get the most press are not necessarily the most effective.
Communities trying strategies such as transfers of development rights, cluster development, and
transit-oriented development for affordable housing are generally having only mixed success,
although we hope the lessons they have learned in using these tools (presented in case studies)
will help other communities further develop these strategies to increase their effectiveness.

In contrast, less flashy strategies such as expedited permitting processes, advocacy efforts to
reduce NIMBY ism, zoning changes to encourage affordable housing, and regular local planning
efforts that incorporate realistic assessments of the area’s remaining development capacity, can
have broad effects on housing affordability. These strategies are more difficult to quantify, but
can affect virtually every new development in a community.

Last, the task of improving access to housing that is affordable to low- and moderate-income
households is never finished. Constantly changing economic conditions, housing markets, and
local conditions mean that even communities with highly successful programs to improve
housing affordability must constantly reevaluate their efforts. We hope this resource is valuable
to communities in all phases of their mission.
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Infrastructure Solutions

With each passing year, the nation’s local governments are falling further behind in the effort to maintain and
expand the infrastructure needed to keep communities vibrant and competitive. As the problems mount, they
affect the ability of communities to sustain strong economies and provide amenities that contribute to a good
quality of life. Fortunately, there are proven financing solutions. This publication, based on new research from
the National Conference of State Legislatures (NCSL), highlights state policies that enable local governments
to use the most effective infrastructure finance techniques.

Based on research conducted by
The National Conference of State Legislatures

Funding Partners

tﬂ NATIONAL ASSOCIATION ’<$<

oF HOME BUILDERS International Council of Shopping Centers
The National Association of Home Builders International Council of Shopping Centers
NATIONAL COUNCIL OF m‘
THE HOUSING INDUSTRY ASSOCIATION
The National Council of the Housing Industry National Apartment Association
| : ” .
<II/\; o
=3
£ Snaiop
National Association of
REALTO R! \\AII? Industrial and Office Properties
The National Association of Realtors National Association of Industrial and

Office Properties

M-gm
EA

Real Estate Advocacy Group for States

ON THE COVER: The Oyster School, an elementary
school in Washington, DC, created through a public-
private partnership.

Photo by August Scheele.

$BA37S
2 5. /5




‘ INFRASTRUCTURE SOLUTIONS

A7 ITH EACH PASSING YEAR, the nation’s local governments are falling further behind
in the effort to maintain and expand the infrastructure needed to keep com-
munities vibrant and competitive. The challenge is overwhelming. Government

off|c1als must deal with aging infrastructure, a growing population, and a citizenry that
expects more and better public services and facilities, but all too often rejects higher
taxes that would pay for them.

The result is aging infrastructure,
traffic congestion, overcrowded schools,
inadequate water and sewer capacity and
other problems. As the problems mount,
they affect the ability of communities to
sustain strong economies and provide
amenities that contribute to a good qual-
ity of life.

If citizens are unwilling to pay more
taxes for the construction and main-
tenance of infrastructure, then com-
munities must seek alternatives. Impact
fees have been tried by many local
governments, but such fees have serious
limitations:

» They cannot be used to pay for main-
taining existing infrastructure.

» They cannot be used to build facili-
ties that serve the entire community.

- » They are an unreliable source of

revenue that rises and falls with the
construction cycle.

» Because impact fees are an unstable
source of revenue, communities cannot
leverage them by borrowing against
them.

» They are an added cost on new hous-
ing that drives up the cost of all housing
in a community.

Fortunately, there are effective
financing alternatives. Forward-think-
ing state and local governments have
been making the most of some of these
alternatives, including special districts,
municipal lease finance, tax increment
financing and state infrastructure banks.
These and other mechanisms enable
a community to leverage its limited
resources most effectively—to get more
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Maine State Capitol Building

bang for the buck.

The National Association of Home
Builders (NAHB) has been studying this
issue for many years and has produced
a series of reports designed to help state
and local governments find infrastructure
finance and management strategies that
optimize their finite capital resources.

In 2003, NAHB published “Building

for Tomorrow: Innovative Infrastructure
Solutions,” a 32-page report that explains
more than 20 financing and management
tools and presents case studies on how
those tools have been applied success-
fully. A detailed description of the tools
can be found in that original publication,
which is available online at www.nahb.
org/infrastructurefinance.




Pennsylvania State Capitol Building

In 2006, NAHB published the second
publication in the series, “Infrastructure
Finance: Does your state encourage in-
novation?” It features a list of all 50 states
showing which states authorize the use
of the 12 most commonly used infra-
structure finance tools. That publication
highlighted a more in-depth research
report written by the National Confer-
ence of State Legislatures (NCSL) that
summarized state enabling authority
for these tools and included links to
the relevant statutes. Those materi-
als can be found online at www.nahb.
org/infrastructurefinance.

This publication, the third in the
series, features new research from NCSL
regarding the best state policies for some
of the most commonly used infrastruc-
ture finance alternatives. NCSL looked at
statutory language from all of the states
authorizing the use of these finance
tools and highlighted the best-written
laws—those that showed the most prom-
ise for helping local governments make
effective use of those tools.

A good example comes from lowa,
one of just five states to statutorily allow

the establishment of special districts to
provide for infrastructure finance and
development. The lowa Special Districts
statute provides for the variety of special
districts that other states address and
also includes acknowledgement by the
legislature that the state has a shortage of
opportunities and means for developing
local housing. The legislature addressed
that deficiency by providing for the es-
tablishment of real estate improvement
districts to help meet the state’s need for
affordable housing.

Maine provides another good
example with its statutory language
authorizing a municipal lease-finance
program under the Maine Municipal
Bond Bank. This comprehensive state
legislation charges a single state agency
with administering the law and calls for
a single point of contact to determine
implementation. The statute also calls
for a wide range of direct and indirect
financing options and has strict account-
ability standards for receiving financial
assistance.

Other examples include school
partnerships in Florida, tax increment
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financing in Utah, Pennsylvania’s state
revolving funds program, community
development districts in Arizona and
Hawaii, California's GARVEE bond pro-
gram, and certificates of deposit in North
Carolina. NCSL highlighted those state
programs that were most likely to deliver
strong results for the communities that
apply the highlighted mechanism.

NCSLs research indicates that
good enabling authority is only half the
battle—a clear commitment to a mecha-
nism for implementation is also critical
to success.

It is worth noting that few states have
taken advantage of most of these innova-
tive infrastructure alternatives, and that
many of the most promising options are
overlooked by all but a handful of states.
Special districts and municipal lease
finance are two good examples. In both
cases, only five states have specific statu-
tory language authorizing use of that par-
ticular finance tool. Think about it. That
means 45 states have not yet granted the
statutory authority for these programs.

That’s why NAHB created this
publication: To showcase states that have
passed strong legislation authorizing
some of the best infrastructure tools;
to demonstrate the legislative features
that go into a good statute; and to bring
attention to the opportunities available
to states to provide additional means for
their local governments to address grow-
ing infrastructure finance challenges.

Talk to your finance director, the
head of your school board or the city
manager. Then talk to your state legisla-
tors about those options that make sense
for your state and your community. The
demand for more and better infrastruc-
ture will not go away. Use the informa-
tion in this series of publications to make
sure you have the finance tools you need
to address your community’s infrastruc-
ture needs.




MUNICIPAL LEASE FINANCE

TAX-EXEMPT MUNICIPAL LEASE FINANCE is basically a “rent-to-own” program in which a municipality pays one-year
renewable obligations to a third-party lessor as rent payments on a given project. These leases are not consid-
ered outstanding debt for bond ratings. The financed infrastructure often becomes the property of the lessee

once the debt is retired.

Five states statutorily allow the use of tax-exempt municipal leasing to help meet infrastructure needs. The
Municipal Lease Finance Program, part of Maine’s Municipal Bond Bank, is worth consideration because of the
comprehensive state legislation involved in its establishment; the fact that a single state agency is charged
with administering the law, providing a single point of contact to determine implementation; the provision of a
diverse number of direct and indirect financing options; and the presence of
strong accountability standards for receipt of financial assistance.

Maine Municipal Bond Bank—Municipal Lease

Finance Program
30-A ME. REV. STAT. § 6006-C

he Maine Municipal Lease
I Finance Program was established
under the jurisdiction of the
Maine Municipal Bond Bank to assist
municipalities and governmental entities
in the financing of leases under which
the entity may acquire or obtain the
right to use personal or real property.
The program makes available a variety
of direct or indirect financing, insur-
ance, borrowing, credit enhancement
and other financial tools for the lease,
lease-purchase, rental or right of use of
any realor personal property or other
authorized activity of a municipality.
Lease purchase financing is viewed as a
cost-effective and tax-exempt alterna-
tive for financing capital equipment and
technology purchases.
The Maine Municipal Bond Bank is
authorized to:
» Make loans to municipalities or bor-
row money on behalf of municipalities;
» Purchase, refinance or enter into
leases with or on behalf of municipalities;
» Purchase or refinance any municipal
lease that may be held or issued by any
3rd party; and
» Issue its bonds or notes for the
purchase of municipal leases on behalf
of a municipality or group of municipali-
ties or for the establishment of a pool of

funds to be used for the purchase,
financing or other means of acquisition
of leases used by a municipality or group
of municipalities.

The bank is required to establish
prudent standards for the terms and
conditions of any lease financing made
available to a municipality or group of
municipalities. To be eligible to partici-
pate in the program, a municipality must
satisfactorily demonstrate that it can
and will pay the principal, interest, fees
and related charges on the bond, debt or
other instrument issued by the bank on
behalf of the municipalities or purchased
by the bank from the municipality, as well
as the costs for operation and mainte-
nance of any real or personal property
acquired or made available for use by the
municipality by virtue of the lease finance
assistance. Satisfactory assurance can be
demonstrated if a municipality has:

» Established a method of payment by
assessment, rate, charges or other mecha-
nism that is satisfactory to the bank; or
» Provided collateral sufficient to as-
sure payment.

The Municipal Bond Bank does not
lend money directly for the Lease Pur-
chase Program. Rather, it conducts the
competitive bid process on behalf of the
governmental entities seeking to use the

program. Bonds, notes, leases or other
forms of debt or liability entered into or
issued by the bank under this program
section are not in any way a debt or li-
ability of the state.

Eligible projects for the Lease Pur-
chase Program include:

» Public safety and works vehicles;

» Portable classrooms;

» Computer equipment;

» School buses;

» Telecommunications equipment; and
» Energy conservation equipment and
renovation projects.

Although the lease finance program
was authorized in 1991, it took several
years to make the program operational.
Since the first lease was approved in
1998, 63 equipment lease purchases have
been approved totaling $14.2 million for
such things as modular classrooms and
office facilities, school buses, fire trucks
and ambulances. Also since 1998, 18
mortgage lease purchases totaling $9.5
million have been approved primarily
for building additions, bus garages and
maintenance garages.




SPECIAL DISTRICTS

SPECIAL DISTRICTS are a form of local government that delivers public services such as water, fire protection,
police protection and flood control within defined geographical boundaries. They are usually empowered to
enter into contracts, employ workers, acquire property, levy assessments and charge fees for services. Special
districts are an efficient and equitable method of supplementing local public services. One of their many ben-
efits is that they increase accountability in public spending.

Five states statutorily allow the establishment of Special Districts to provide for infrastructure finance
and development. The lowa Special Districts statute provides for the variety of special districts that other
states allow and also includes legislative acknowledgement that the state has a shortage of opportunities
and means for developing local housing. The legislature addressed that situation by providing for the estab-
lishment of real estate improvement districts to help meet its need for affordable housing development.

lowa Special Districts

IOWA CODE ANN. TITLE IX, SUBTITLE 2 (2005)

owa’s Special Districts statute pro-

vides for a variety of special districts

including water, street lighting, law
enforcement, recreational, emergency
medical, library, and sanitary improve-
ment facilities. Additionally, the legis-
lature, recognizing that it is in the best
interest of the state and its citizens to
provide for infrastructure development
to lower the costs of developing housing,
included a real estate improvement
district provision in the Special Districts
statute. This section provides for devel-
opment of water, sewer, roads and other
infrastructure. It also specifically recog-
nizes the inter-relationship between the
economic health and development of
Iowa communities and the state’s need
to assist developers and communities in
increasing the availability of housing in
Iowa communities.

In order to form a real estate im-
provement district, the owners of the
property to be designated as such must
file a petition with the Board of Supervi-
sors of the area where the property is
located requesting that the issue be put
before the area’s voters.

A district may acquire, construct,
reconstruct, install, maintain, and
repair public improvements, defined
as the principal structures, works,
component parts and accessories of
the following:
» Underground utilities —gas, water,
heating, sewer, telecommunications, and
electrical connections located in streets
for private property;
» Sanitary, storm, and combined sewers;
» Waterworks, water mains, and
extensions;
» Emergency warning systems;
» Pedestrian underpasses or
overpasses;
» Drainage conduits, dikes, and levees
for flood protection;
» Public waterways, docks, and wharfs;
» Public parks, playgrounds, and recre-
ational facilities;
» Clearing, stripping, grubbing, earth-
work, erosion control, lot grading, street
grading, paving, graveling, macadam-
izing, curbing, guttering, and surfacing
with oil and gravel;
» Street lighting fixtures, connections,
and facilities;
» Sewage pumping stations;
» Traffic control devices, fixtures, con-
nections, and facilities; and
» Public roads, streets, and alleys.

A real estate improvement district,
through its governing boards of trustees,
is authorized to:

» Acquire real or personal property,
rights-of-way and easements by pur-
chase, gift, condemnation, and eminent
domain;

» Levy certain types of taxes;

» Establish equitable rates, charges,

or rentals for the utilities and services
furnished by the district to be paid to

the district by every person, firm, or
corporation whose premises are directly
or indirectly served by a connection to
the utilities and services;

» Borrow money for its corporate pur-
poses so long as its debt does not exceed
its constitutionally established debt limit;
» Issue bonds, including both general
obligation and revenue bonds, and enter
into short-term loans and issue war-
rants, again as long as the entity does not
exceed the constitutionally established
debt limit; and

» Levy special assessments on property
located within the district.




"SCHOOL PARTNERSHIP

PARTNERSHIP SCHOOLS enable public school systems to contract with private developers to construct or make
available public school facilities to the standards of state and local laws.

Statutorily enacted school partnership programs are something of a rarity—only three states have enacted
such statutes, and all are relatively new. While it is new and there is no evaluative data available on it, Florida’s
“A Business-Community (ABC) School Program” is included here for two primary reasons: it appears to be the
first of its kind at a state level that has been established legislatively, and significant state legislative analysis
and activity went into establishing the program.

Florida A Business-Community (ABC) School Program

Formerly the Business and Education in School Together (Florida BEST) Program—

Contracting for Educational Facilities
FLA. STAT. §1013.721

T he Florida A Business-Commu-
nity (ABC) School Program [for-
merly the Florida Business and
Education in School Together (BEST)
Program] encourages the formation of
partnerships between business and edu-
cation to provide a unique public school
experience for the children of the busi-
ness’s employees or others involved with
the establishing entity. Originally enacted
in 2003 as the Florida BEST Program,
the Florida ABC School Program was
launched as a result of amending legisla-
tion enacted in 2006 (Chapter 2006-301).
The amending legislation, in addition
to renaming the program, provides for
other changes in reporting and admin-
istration. The new legislation defines ‘A
Business-Community (ABC) School” as
a “public school that offers instruction to
students from kindergarten through third
grade”” Such instruction may consist of a
single grade or multiple grades, and state
constitutional class size requirements ap-
ply to ABC schools. The 2006 legislation
requires each school district to identify a
person to serve as a point of contact and
information about the program. Evalu-
ative data about the program should be
available within a few years.

The goals of the program include:
» Increasing business partnerships in
education;
» Reducing school and classroom over-

crowding throughout the state; and
» Offsetting the high costs of con-
structing educational facilities.

Each school district is required to
establish an ABC school evaluation
committee appointed by the school
board. The committee must include one
school district administrator, at least one
member of the business community, and
at least one member of a local chamber
of commerce.

The committee is charged with
evaluating the feasibility of each pro-
posal based on various factors including
operating costs, the number of students
served, the proposed student-teacher
ratio, and the proposed number of years
the school would operate. Based on its
evaluations, the committee then recom-
mends to the school board those schools
it has deemed viable.

Children of owners and employees
of the host business have first priority
for attending an ABC school. If there is
excess capacity after these children are
offered space, then the host business
may designate other neighboring busi-
nesses whose owners or employees may
participate to generate a viable student
population. Parents are responsible for
providing student transportation to and
from the school.

The school board is responsible for
providing the appropriate instructional,

support, and
administrative
staff and textbooks,
materials, and
supplies. The host
business is respon-
sible for providing the
appropriate types of
space for operating the
school.

The legislative
sponsor of the
ABC School Program,
Sen. Lee Constantine, believes that the
program provides a unique opportunity
for everyone involved in education to
win. According to Sen. Constantine, the
hardest classroom size requirement for
schools to meet is in the K-3 group, the
ages involved in the ABC School Pro-
gram. Building additional classrooms
to meet class size requirements may
not be the best expenditure of school
district funds, especially if the surge in
young students is temporary. School
systems benefit because they can focus
on classroom space for smaller numbers
of K-3 students as well as older chil-
dren in the school. Transportation is
provided by the parents of the students
attending the ABC Schools so the
demand for district-provided transpor-
tation is decreased. This means lower
costs for the district.




TAX INCREMENT FINANCING

TAX INCREMENT FINANCING (TIF) determines the difference between a site’s pre-development tax revenues and the
projected taxes resulting from proposed development and uses that difference (or increment) to finance the
proposed development.

At least 48 states have enacted statutes permitting the use of Tax Increment Financing to help local govern-
ments finance redevelopment. Utah’s Limited Purpose Local Government Entities—Community Development
and Renewal Agencies Act and its predecessor, the Utah Redevelopment Agencies Act, both include a provision
to use tax increment financing to develop, construct or retain affordable housing in the state. This provision, the
only one addressing housing found in the statutory research on TIFs done for this project, is the reason that the
Utah statute is included in this study.

Limited Purpose Local Government Entities—
Community Development and Renewal Agencies

UTAH CODE ANN. §17C-1-101 ET SEQ.

nder the Tax Increment Financ-
U ing (TIF) portion of the Utah

Redevelopment Agencies Act,
enacted in 2001, local governments
are authorized to use tax increment
financing for redevelopment activities,
including affordable housing. With a few
exceptions, each TIF project adopted
on or after May 1, 2000, which provides
for greater than $100,000 of annual tax
increment to be paid to the agency, was
required to allocate a minimum of 20
percent of the TIF for affordable housing
development, construction or retention.
Approximately $127 million has become
available to fund affordable housing un-
der this act so far, with about $5 million
allocated to date. The first large expen-
ditures of this funding are expected
between 2008 and 2015.

An “agency” for purposes of this
statute means a separate entity that is a
political subdivision of the state, created
to promote redevelopment, economic
development or education housing
development (i.e., high density housing
within a project area that is adjacent to
a public or private institution of higher
education). The boundaries of the agen-
cy must be consistent with the creating
political entity (e.g., for a county-created
agency, the boundaries are the unincor-

porated areas of the county; for a city- or
town-created agency, the boundaries are
those of the city or town). There are 48
redevelopment agencies in Utah.

The statute also provides that an
agency may use tax increment financing
to pay for all or part of:

» The value of the land and the cost of
installation, construction and rehabilita-
tion of any building, facility, structure,

or other housing improvement, includ-
ing infrastructure improvements related
to housing, located in any project area
within the agency's boundaries; and

» Use up-to 20 percent of tax'incre- -
ments outside of project areas to replace
housing units lost by urban renewal,
economic development or community
development, or increasing, improving
and preserving the affordable housing
supply of the community that created
the agency.

Two major affordable housing efforts
have been conducted since the begin-
ning of the TIF provision. Bluffdale, a
community near Salt Lake City, has seen
the construction of about 85 affordable
housing units dispersed across three
complexes. Sandy City, also near Salt Lake
City, is using the TIF money it receives
for infrastructure support for housing
development.




COMMUNITY DEVELOPMENT DISTRICTS

COMMUNITY DEVELOPMENT AUTHORITIES (CDA) and COMMUNITY DEVELOPMENT DISTRICTS (CDD) are quasi-governmental
entities with distinct boundaries that provide a limited number of public services. The debt is retired by charg-
ing the district’s home owners an annual tax surcharge.

At least 11 states have legislatively authorized the use of Community Development Districts to help fund
infrastructure projects. This page and the next look at the Greater Arizona Development Authority and the
Hawaii Community Development Authority. NCSL included the Greater Arizona Development Authority in this
study because of the comprehensive legislation that charges a single state agency with administering the law

and because of the diversity of the types of assistance available.

Greater Arizona Development Authority
ARIZ. REV. STAT. ANN. § 41-1554 ET SEQ.

T he Greater Arizona Develop-
ment Authority (GADA) is a
public body established in 1998
to administer a revolving fund to assist
Arizona's fast-growing communities in
meeting the need for new infrastructure
in a cost-effective manner. The fund
consists of revenue appropriated by
the legislature, federal grants and loan
repayments from political subdivisions,
special districts or Indian tribes.

The authority is empowered to issue
tax-exempt bonds to provide financial
assistance to political subdivisions,
special districts and Indian tribes to con-
struct or improve infrastructure projects.

The bonds are issued in the name of
the authority and are not considered to
be debt obligations of the state.

Financial assistance may include
loans or credit enhancement agree-
ments; revenue in the fund may also
be used to secure bonds issued by the
authority. The loan repayment period
may not exceed 30 years, and receipt of
a loan is conditioned on identification
of pledged revenue sources to ensure
repayment. Voter approval is required
for any municipality with a population
of more than 50,000, and for any county
with a population between 250,000 and
1 million, as a condition for loan
approval.

The bond pool that is available to
communities through GADA enables

the communities to obtain better loan
rates due to credit enhancement. Eligible
applicants must be public and include
cities, counties and Indian tribes. Eligible
projects include, but are not limited

to, street improvements, fire districts
and municipal buildings. Through the
Authority, the Department of Commerce
has leveraged a $1.1 million investment
into low interest loans totaling $238.1
million for 43 projects to date.

Examples of recent projects, the
funding amounts and estimated savings
include:

» $9.4 million to the City of Buckeye

for multiple public works projects with

an estimated savings of $171,000;

» $13.1 million to the Northwest Fire
District for public safety projects with an -
estimated savings of $203,000; and

» $58 million to Lake Havasu City for
wastewater system improvements for an
estimated savings of $507,000.

The Authority also is authorized
to fund and provide communities with
technical assistance during the pre-con-
struction phases of infrastructure proj-
ects. This is especially vital to smaller
communities due to the high costs of
pre-construction work. Due to low in-
terest rates in the past few years, no such
funding was available in 2005 and 2006.
The State Treasurer’s office has worked
with GADA to reinvest funds in higher
earning long-term accounts.




COMMUNITY DEVELOPMENT DISTRICTS

NCSL included the HAWAII COMMUNITY DEVELOPMENT AUTHORITY (HCDA) in this study because of the comprehensive
state enabling legislation that encourages implementation of the program by designating community
development districts (CDDs). The legislation includes a requirement that the HCDA prepare a comprehensive
community development plan for the designated CDDs and an affordable housing provision.

Hawaii Community Development Authority

HAWAII REV. STAT. § 206E-1 ET SEQ.

he Hawaii Community Devel-
I opment Authority (HCDA),

established within the Depart-
ment of Business, Economic Develop-
ment and Tourism in 1976, celebrated
its 30th anniversary in 2006. HCDA was
established by the Hawaii legislature to
focus on redeveloping underused areas
through the use of traditional commu-
nity development mechanisms and pub-
lic-private initiatives. About 80 percent
of the funds issued under the program
go to public entities for various projects
including utilities, roads and sidewalks.

The HCDA has a $1.56 million
budget and employs about 20 staff. The
authority is empowered to:

» Prepare community development
plans for all designated community
development districts;

» Acquire and transfer real property,
including through the use of eminent
domain;

» Acquire, construct or rehabilitate
projects and public facilities; and

» Meet affordable housing require-
ments in any community development
district through the construction of
reserved housing (defined as low- or
moderate-income housing).

The legislature may designate com-
munity development districts where it
determines an area is in need of replan-
ning, renewal or redevelopment. Once
a district has been designated by the

legislature, the HCDA must prepare and
approve a community development plan.
The governor must then submit requests
for appropriations or authorization to
issue bonds to implement the plan to the
legislature.

The authority is also required to
develop a district-wide improvement
program that identifies necessary public
facilities within a community develop-
ment district. The costs of funding
public facilities as part of a district wide
improvement program shall be assessed
against real property within the com-
munity development district that ben-
efit from the facilities. The authority is
empowered to issue general obligation -
bonds authorized by the Legislature to
finance the public facilities. The bonds
are to be secured by the property as-
sessments and are exempt from all state
and local taxation except transfer and
estate taxes.

In addition to general obligation
bonds, the authority may issue revenue
bonds in amounts that do not exceed the
Legislature’s authorization and which
are approved by the Governor. Revenue
bonds are exempt from all state and
local taxation except transfer and estate
taxes. They are issued in the name of the
authority and are not an obligation of the
state. The bonds are payable from and

secured by revenues generated by the
public facilities for which they are issued.
The authority must establish separate
special funds for each public facility
financed by revenue bonds.

The Kaka'ako area of Honoluly, a
mixed-use and mixed-income commu-
nity, was the first CDD designated under
the statute (See case study on page 9).

Another good example is the Kalae-
loa District, which was designated a re-
development district and transferred to
HCDA authority in 2002. The Kalaeloa
District’s five-year redevelopment plan
was adopted by HCDA in 2005 and a
draft master plan was finalized in March
2006. Kalaeloa, a former Naval Air Sta-
tion that was closed in 1999, will become
a mixed-income, mixed-use district
through the multi-stage development
plan extended through 2025.




CASE STUDY: HAWAIPP'S KAKA’AKO COMMUNITY
DEVELOPMENT DISTRICT

nnovative infrastructure financing by the State of Hawaii has brought vitality and
opportunity to a long-underused part of Honolulu. State-of-the-art infrastructure
and public facilities are the centerpiece of a major redevelopment project in the

city’s Kaka'ako community. The 600-acre site includes mixed-income housing, com-

mercial properties and new parks.

The entire area is part of a community
development district (CDD) made pos-
sible by the Hawaii Community Develop-
ment Authority (HCDA). The original
HCDA enabling legislation designated
the Kaka'ako area of Honolulu as the first
community development district under
the statute. At the time of its designation
the area was determined to be signifi-
cantly underdeveloped and underutilized
relative to its central location in urban
Honolulu. Every dollar invested by the
state in the Kaka'ako CDD has brought
ten dollars in private sector investment.

Hawaii designed the commu-
nity development district legislation to
encourage a detailed planning process
that involves the public sector, private
sector and the community’s residents.
The CDD process opens avenues for
bonds and other types of low-cost
infrastructure financing that is effective
in leveraging private sector investment.
The HCDA works with public- and
private-sector organizations to assess the
community’s infrastructure needs, plan
and schedule a construction program,
and determine the most cost-effective
financing strategies.

In designating Kaka‘ako as the
HCDA's first CDD, the Legislature
recognized the community’s potential
for increased growth and development
and its inherent economic importance
to Honolulu as well as to the state. The
Legislature foresaw that the redevelop-
ment of Kaka‘ako would offer tremen-
dous opportunities to address the need
for more housing, parks, and open areas,
as well as new commercial and industrial
space near downtown Honolulu.

According to the HCDA, at the time
of designation the population of the
area was 2,798 living in 1,100 residential
units. All of these units were market
rentals. Today, the area is home to more
than 6,000 people, residing in over 3,240
market units and another 1,388 afford-
able units produced through HCDA.
Parks in the mixed-use, mixed-income
Kaka'ako community area were ex-
panded from 1.65 acres to more than 45
acres, and the University of Hawaii’s new
medical school chose to locate in the
revitalized neighborhood.

A central aspect of the redevelop-
ment initiative was an upgrade of the
area’s infrastructure—both roads and
utilities. Before the redevelopment proj-
ect could move forward, that infrastruc-
ture had to be expanded and modernized
to meet the needs of the increased popu-
lation and the associated commercial ac-
tivities. The state invested $217 million in
the infrastructure redevelopment within
the Kakaako CDD. That public invest-
ment has helped to leverage more than
$2 billion in private sector investment.

The combined investment of public
and private funds is making it possible for
Kaka'ako's residents to live in a safe and
attractive environment that offers excel-
lent facilities for shopping, entertainment,
education, culture, and social activities.

The Kaka'ako District includes the
waterfront area from Kewalo Basin
to Forrest Avenue and the downtown
HECO power plant site.

HCDA determines the location of
improvement districts within the district
based on infrastructure requirements in
the area. In Kaka'ako, many improvement

Road and park improvements
financed by the Kaka’ako CDD.
districts have been concentrated in the
areas with the worst drainage problems.
Other factors such as improving traffic
flow and helping to provide necessary
electrical, telecommunications, water, and
sewer systems to encourage adjacent de-
velopment, also contribute to the decision.

The redevelopment effort has in- -
cluded a dozen major roadway improve-
ment projects, including a $17 million
project to improve the infrastructure of
llalo Street, from Ahui Street to Forrest
Avenue. The improved roadway was
opened to the public on April 1, 2003.
Now that construction is completed,
llalo Street is a beautifully landscaped
boulevard that serves as the principal
collector street for Kaka'ako Makai and
also provides an attractive and comfort-
able pedestrian environment.

For this project, new water, sewer,
drainage and underground utility sys-
tems were installed along with the con-
struction of a new roadway, driveways,
a pedestrian-way, curbs and gutters.

Construction on the Ilalo Street project
took about 30 months.

Photos courtesy HCDA



DESIGN-BUILD and ELECTRONIC ROAD PRICING ’

DESIGN/BUILD is a privatization strategy in which the design and construction of infrastructure is done by a pri-
vate party. Other variations include design/build/operate and design/build/operate/finance. ELECTRONIC ROAD
PRICING is a user-fee system that charges drivers for roadway use through an electronic toll or fee collection
system rather than the use of toll booths.

At least 37 states statutorily authorize the use of the design-build construction process, primarily for trans-
portation related projects, and at least 18 states have legislatively approved electronic road pricing and tolls
to help meet transportation needs. The Delaware Public-Private Initiatives Program in Transportation provides
for a variety of mechanisms that can be used to address transportation needs including public/private partner-
ships, design/build and electronic road tolls.

Delaware’s statute is included in this report because it is comprehensive, it recognizes that public/private
partnerships can be an effective means of meeting infrastructure needs, and it offers built-in program flexibility
that allows but does not require the use of any specific mechanism. The program also establishes a “Public-Pri-

vate Initiatives Program Revolving Loan Fund” in the statute.

Delaware Public-Private Initiatives Program in Transportation

DE. CODE ANN. TIT. 2 §2001, ET SEQ.

n Delaware, the legislature enacted a
' broad initiative entitled “Public-Pri-

vate Initiatives Program in Transpor-
tation” in 1995 with the acknowledge-
ment that an efficient transportation
system is imperative to the economic,
social and environmental health of the
state. In enacting this measure, the
legislature also acknowledged that the
program would enable the state to take
advantage of private sector efficien-
cies in the design and construction of
projects as well as in their financing. In
the enabling statute, the legislature also
directed the state’s Department of Trans-
portation to “take full advantage of every
financing opportunity and mechanism
provided by federal legislation, includ-
ing transportation legislation facilitating
federal financing or grants for construc-
tion, improvement, leasing, operation
or related functions” for such things as
roads, bridges, tunnels, highways, ports
and marine-related facilities, park and
ride lots, rail and other transit systems,
airports, transportation management
systems and rest areas.

Under the statute, a project proposal
can be initiated by the state or by the po-

tential constructing party. The Secretary
of Transportation is allowed to entertain
and solicit proposals from private enti-
ties or consortia but is only able to enter
into project agreements that have been
authorized by the general assembly.
Local metropolitan planning or-
ganizations and the state’s Council on
Transportation (established under the
state’s procurement statute) must ap-
prove any projects selected by the project
committee within 45 days. The failure
of either entity to take action within the
45-day-period means the project is ap-
proved. If approved, the project becomes
an amendment to the state’s capital im-
provements program for the fiscal year in
which the project approval is granted.
Project agreements may provide
for either private or state ownership of
the overall project during the construc-
tion period; however, the state generally
must retain ownership or control of the
underlying real property. After the proj-
ect is completed, the project agreement
must provide for state ownership and a
lease back to the contracting party. The
leases on such projects can be for as long
as 50 years.

" i -
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The contracting party is authorized
to impose tolls or other user fees for
use of the transportation system project
that allow for a reasonable rate of return
on the investment. These tolls or user
fees can be collected through the use of
automatic vehicle identification systems,
electronic toll collection systems, and
video-based toll collection enforcement.
The tolls or fees that are collected may
differ based on the vehicle class and

weight as well as time of day or year. .




STATE INFRASTRUCTURE BANKS

STATE INFRASTRUCTURE BANKS (SIBS) operate the same way as state revolving funds. SIBs are intended to comple-
ment traditional federal aid highway and transit programs by supporting certain projects via loans and credit
enhancements.

Twenty-four states have statutorily established state infrastructure banks, which are typically available for
only a few types of projects. Although state budget constraints have prevented its funding, the Indiana Local
Infrastructure Revolving Fund is included in this report for several reasons:

» A wide variety of projects are eligible.
» There is a statutory directive that the state Department of Transportation and the Department of Environ-
mental Management must consult with the budget agency to identify infrastructure financing mechanisms

available to local communities.

» The fund must provide an annual report on project funding to the state's budget agency.

Indiana Local Infrastructure Revolving Fund

IND. CODE § 4-10-19

he Local Infrastructure Revolv-
| ing Fund is established under the

state’s budget agency to provide
funds to local governments for infra-
structure projects. The budget agency
monitors infrastructure finance needs
and the availability and cost of capital;
manages investment pools and finan-
cial services associated with loans; and
explores and evaluates capital financing
techniques.

The application for a loan or grant
from the fund from a political subdivi-
sion must include information that
describes the infrastructure for which
the funding is sought; estimates the cost
of constructing or improving the infra-
structure, including design costs; and
any other information the budget agency
deems necessary.

Money in the fund can be loaned
to political subdivisions for a variety of
purposes, including:

» Debt financing;

» Grants;

» Loan guarantees;

» Refinancing and purchasing political
subdivision debt;

» Guaranteeing political subdivision
loans;

» Making bond and debt service re-
serve insurance payments; and

» Guaranteeing debt service reserve
funds for political subdivisions.

Eligible uses for funding include:

» Wastewater treatment projects, sew-
er systems, and drinking water systems;
» Infrastructure or local public
improvements needed for the reha-
bilitation, redevelopment, economic
development, and reuse of military base
property acquired from the federal gov-
ernment by a state-established reuse or
redevelopment authority; and

» Highways, roads, streets, and
public mass transportation systems for
communities.

A grant from the fund is limited to
the lesser of 10 percent of the total proj-
ect cost or $5 million.

Loan interest rates are limited to
current market rates for the type of
loan. Loan terms must be for 20 years
or less and, generally, the amount is
limited to the lesser of 10 percent of the
total project cost or $5 million. In either
case, the grant or loan must be made
in conjunction with the adoption of a
resolution that sets forth the political
subdivision’s commitment of revenues to
the infrastructure project for which the
loan is made. The fund also requires that
amortization must begin within one year
after project construction ends.

Recomrmmria™




STATE REVOLVING FUNDS

STATE REVOLVING LOAN FUNDS (SRFS) make low-cost loans available to jurisdictions for infrastructure, and loan re-
payments are put back into the program to fund additional projects.

Roughly half of the states (26) have statutorily enacted State Revolving Fund programs. The Pennsyl-
vania Infrastructure Investment Authority (PENNVEST) was selected for inclusion in this study due to the
comprehensive state legislation involved in establishing it; the fact that a single state agency is charged
with administering the law and serves as a point of contact to determine implementation; the diversity of
fund uses beyond traditional drinking water and wastewater facilities; the diversity of the types of financial
assistance available; and its strong accountability standards for receiving financial assistance.

Pennsylvania Infrastructure Investment Authority
35 PA. CONS. STAT. ANN. § 751.1 ET SEQ.

he Pennsylvania Infrastructure
I Investment Authority Act estab-

lished the Pennsylvania Infra-
structure Investment Authority (PEN-
NVEST) as an instrument of the state.
PENNVEST is authorized to provide fi-
nancial assistance to local governments,
municipal authorities and, in some
circumstances, private entities for waste
water, drinking water and storm water
projects. Sources of revenue include
state appropriations, federal grants,
proceeds from issuing bonds, repayment
of loan principal and payment of loan
interest. Financial assistance may take
the form of loans, loan guarantees, bond
guarantees, bond insurance and grants.

PENNVEST bonds are general
obligations of the authority and do not
constitute a debt obligation of the state.
The bond proceeds are exempt from
state or local taxation.

When providing financial assistance,
the authority must consider the follow-
ing criteria:

» Whether the project will improve the
health, safety, welfare and economic well
being of the community.

» Whether it will solve water manage-
ment and control supply, sewage treat-

ment or storm water system problems.
» The project’s cost effectiveness.

» Whether the project is consistent
with other state plans.

» Whether the applicant has demon-
strated an ability to effectively operate
and maintain the project.

» Whether the project will encourage
consolidation of water or sewer systems

to achieve greater efficiency in operation.

» The availability of other financial aid.

The maximum amount of financial
assistance for a municipal project is $11
million, with $20 million available for
regional projects.

Since its inception in 1988, PEN-
NVEST has provided over $4 billion for
infrastructure investment, averaging

$250 to $300 million per year. About
90 percent of the funding provided for
projects is in the form of loans, and 10
percent is in the form of grants.
PENNVEST has recently funded
projects related to brownfields reme-
diation and development. It has also
provided $4.3 million in loans to fund an
acid mine drainage project in the south-
western part of the state to help prevent
wastewater in an abandoned mine from
overflowing and contaminating the
Monongahela River. Such contamina-
tion would have caused serious envi-
ronmental damage, threatened drinking
water supplies and curtailed recreational
activities (see case study on page 13).




CASE STUDY: PENNVEST FUNDS KEY TO CLEANUP
OF ABANDONED MINE POOL

A good example is the Pennsylvania
Infrastructure Investment Authority
(PENNVEST) and a key investment
it made in a mine cleanup project in
the Southwestern part of the state.
PENNVEST funds were used to turn
an environmental challenge into an eco-
nomic opportunity by building a plant
to pump and treat a polluted mine pool
at the abandoned Shannopin Mine near
Dunkard Township in Greene County.

Pumping and treating the polluted
mine pool water is preventing an uncon-
trolled breakout of the water that would
pollute Dunkard Creek and the Monon-
gahela River. The plant will also allow the
Dana Mining Company to reopen the
Dooley Run Mine, which it shut down
because of flooding from the Shannopin
Mine, and expand other mining opera-
tions in the area.

The Shannopin Coal Company mined
the Pittsburgh coal seam in the Shannopin
Mine from 1926 until the early 1990s.
The rising Shannopin Mine pool flooded
the reserves in Dana Mining Company’s
Dooley Run Mine, causing the company
to shut that mine down. The Dooley Run
Mine was operating in the Sewickley coal
seam about 100 feet above the Pittsburgh
seam. The pool then began to flood the
reserves in the company’s Titus Mine,
forcing the company to cut the number of
employees in that mine from 30 to 15.

The combined cleanup effort was
done by PENNVEST and the Department
of Environmental Protection (DEP), De-
partment of Community and Economic
Development (DCED), AMD Reclama-
tion Inc. and Dana Mining Company.

PENNVEST made the project feasible

@ ot all infrastructure projects are about new roads and schools. Sometimes
& an effective infrastructure finance program can help fund facilities needed to
W safeguard natural resources such as surface water supplies.

by providing a low-interest, $4.3 million
loan, said Larry Gasparato, PENNVEST's
project specialist in Southwestern Penn-
sylvania. That loan was part of an overall
funding package of $7.1 million from
various state agencies. The PENNVEST
funds have been used to cover the cost of
constructing the acid mine drainage treat-
ment facility as well as two miles of outfall
sewer lines.

DEP contributed a $1.8 million grant
to the project from the Commonwealth’s
“Ten Percent Set Aside” Fund, autho-
rized under a provision of Title IV of

the federal Surface Mine Control and
Reclamation Act of 1977. In addition,
DCED provided a $900,000 Industrial

Photo courtesy of PENNVEST

A $4.3 million low-interest loan from PENNVEST was key to

Sites Reuse Program loan (ISRP) and a
$100,000 Opportunities Grant to assist
in this project. The DCED funds will be
administered through AMD Reclamation
Inc., a non-profit organization.

“PENNVEST is very pleased to help
make this critically important project a
reality,’ said PENNVEST Executive Direc-
tor Paul Marchetti. “This is just one of
many steps that this Administration will
be taking, along with local government
and the private sector, to protect our wa-
ter resources and revitalize communities
all across the Commonwealth”

The treatment plant went online in
June 2004, pumping and treating at a rate
of 3,300 gallons per minute. As antici-
pated, construction and operation of the
plant averted the potential discharge of
polluted water into Dunkard Creek and
the Monongahela River.

building a plant to pump and treat a polluted mine pool in

Southwestern Pennsylvania.




CERTIFICATES OF PARTICIPATION

CERTIFICATES OF PARTICIPATION (COPS) are portions of incoming rent payments that are sold as issues to raise rev-
enue for financing a project. COPS can be used for larger and more expensive projects and they do not count
toward a jurisdiction’s debt limitations.

At least 12 states have legislatively enabled the use of certificates of participation. The North Carolina State
Capital Facilities Finance Act, enacted in 2003, recognized the need for a variety of alternative financing mech-
anisms in addition to the traditional direct appropriations and general obligation bonds in order to adequately
address the state’s capital facilities needs. Additionally, this legislation charges a single state agency with ad-
ministering the law and providing a point of contact to determine implementation and the diverse types of
assistance available.

North Carolina State Capital Facilities Finance Act
N.C. GEN. STAT. § 142-80

#88% he North Carolina State Capital
Facilities Finance Act authorizes

a variety of alternative finance
mechanisms to facilitate providing capi-
tal facilities. Certificates of participa-
tion may be issued if the state treasurer
determines that such issuance would
result in debt service savings.

Items eligible for financing under
the act include:

» Capital facilities, including buildings,
utilities, structures or other facilities;

» Property development, including
streets and landscaping;

» Extensions and enlargements to
existing facilities; and

» Acquisition of equipment, machin-
ery, and furnishings in connection with
these items.

The Department of Administration
oversees the finance mechanisms autho-
rized by the legislation. Certificates of
participation include certificates or other
instruments delivered by a special corpo-
ration, and each certificate represents a
fractionalized or proportional interest in
the rental payments that will be made by
the jurisdiction.

To date, approximately $1.4 billion
in certificates of participation has
been approved for issue with about
47 percent of that authorization issued
for various projects. The remaining
53 percent of the approved amounts
has not yet been issued.

Category Approved Issued

Repairs and Renovations $ 300,000,000 | $ 175,000,000
Hospitals 110,000,000 48,961,672
Prisons 509,000,000 52,443,292
Universities 388,000,000 337,126,036
Youth Facilities 35,000,000 22,000,000
Parks 45,000,000 20,759,000
Wildlife 17,500,000 —
Total COPS $1,404,500,000 $ 656,290,000




GARVEEs

GARVEE BONDS are debts secured with anticipated federal funds.

At least 13 states have statutes authorizing the use of Grant Anticipation Revenue (GARVEE) bonds for
transportation needs. The two statutes below, which allow GARVEEs in California, are included in this report
because they were used to provide for the first GARVEE issue in the country by a local government.

Federal Highway Grant Anticipation Notes

CAL. GOV. CODE § 14550

Funds for Highway and Public Mass Transit

Guideway Purposes
CAL.STS. & HY. CODE § 188.51

» alifornia statute authorizes the

use of Grant Anticipation Rev-
» enue (GARVEE) bonds to fund
the state’s transportation needs. The
statute specifically cites the rapid growth
in population and traffic levels as well

as the failure of revenues to keep pace
with the need for transportation system
improvement. GARVEE bonds, autho-
rized by the federal National Highway
System Designation Act of 1995 and the
federal Transportation Equity Act for the
21st Century, are tax-exempt anticipa-
tion notes backed by annual federal
appropriations for federal-aid transpor- -
tation projects. By using these bonds, a
state can accelerate projects and achieve
significant cost savings by completing
projects necessary for the future at pres-
ent-day costs.

By law, the federally funded portion
of any highway or other transportation
project that has been designated for ac-
celerated construction by the California
Transportation Commission, and that
increases capacity, reduces travel time,
or provides long-life rehabilitation of
key bridges and roadways of a corridor

or gateway for interregional travel
and movement of goods, is eligible for
funding by GARVEEs.

An interesting feature of Califor-
nia's GARVEE authorization, and the
primary reason that it is included in
this study, is that other sections of
California law require that a percent-
age of all federal surface transportation
funds allocated to the state must be
made available to California coun-
ties. Under these provisions, the state
recently had the first GARVEE bond
issue in the nation that is guaranteed
by a local entity for a local project.

A total of eight projects, including
freeways and high occupancy vehicle
(HOV) lanes, have been funded to
date, with $650 million allocated
and $250 million spent. Projects are
determined by need, so all projects have
been in Southern California, where most
of the state’s traffic congestion can be
found. The Transportation Commission,
in conjunction with the state treasurer, is
required to prepare an annual analysis of
the bonding capacity of available federal
transportation funds.




ADDITIONAL RESOURCES

National Association of Home Builders
www.nahb.org

FHWA and Tea-21
www.thwa.dot.gov/tea21

National Association of Realtors
www.realtor.org

American Legislative Exchange Council
www.alec.org

American Public Works Association
www.apwa.net

The Aspen Institute: Charter Schools
www.aspeninstitute.org/Programt3.asp?bid=795

Government Finance Officers Association
www.gfoa.org

The Heritage Foundation
www.heritage.org

International Council of Shopping Centers
www.icsc.org

The National Association of Bond Lawyers
www.nabl.org

Association for Governmental Leasing and Finance
www.aglf.org

National Association of Counties (NACo)
www.naco.org

The Bond Market Association
www.bondmarkets.com

National Conference of State Legislatures
www.ncsl.org

Council of Development Finance Agencies
www.cdfa.net

National Cooperative Highway Research Program
www.innovativefinance.org

Council of Infrastructure Financing Authorities
www.cifanet.org

National Council for Public-Private Partnerships
WWW.Ncppp.org

Design Build Institute of America
www.dbia.org

Reason Public Policy Institute: Privatization
www.privatization.org

FHWA’s Innovative Finance (main page)
www.fhwa.dot.gov/innovativefinance/index.htm

School Construction News
www.schoolconstructionnews.com

FHWA'’s Innovative Finance Primer
www.fhwa.dot.gov/innovativefinance/ifp/ifprimer.pdf

Transportation Infrastructure Financing Alternatives
www.wsdot.wa.gov/partners/tifa




ABOUT NAHB

The National Association of Home Builders is a Washington-based trade association
representing more than 235,000 members involved in home building, remodeling,
multifamily construction, property management, subcontracting, design, housing finance,
building product manufacturing and other aspects of residential and light commercial

construction.

Known as “the voice of the housing industry;” NAHB is affiliated with more than 800 state
and local home builders associations around the country.

NAHB’s builder members will construct about 80 percent of the more than 1.56 million new
housing units projected for 2007, making housing one of the largest engines of economic
growth in the country.

For more information about Smart Growth, please call NAHB’s Public Affairs Division at
(202) 266-8583. :

Learn more at www.nahb.org/infrastructurefinance
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Below are 11 infrastructure financing mechanisms available to local governments. To find out
which tools are specifically authorized by statute in your state, check the matrix at right. Please note
that in some cases a few of these tools are being used in the absence of an enabling statute.

Certificates of Participation

Certificates of participation are funded by incoming
municipal payments. Those payments are subse-
quently sold as issues to raise revenue for financing
infrastructure improvement projects.

Community Development Districts

Community development districts, also known as com-
munity development authorities or community facility
districts are quasi-governmental entities with distinct
boundaries. These districts provide financing for infra-
structure projects, usually by charging homeowners
within the district’s boundaries an annual tax surcharge.

Partnership Schools

Partnership schools allow public school districts to
contract with private developers for the construction
of school facilities.

Small-Scale Water and Wastewater Systems
Small-scale water and wastewater systems allow
developers to provide water and wastewater fa-
cilities to their developments. The cost of installing
these systems is usually added to the cost of the
homes. This allows developers to establish new de-
velopments despite public sewer and water capacity
restrictions.

Design-Build

Design-build is an often-used privatization strategy that
allows local governments to contract with a private
party for the design and construction of infrastructure
facilities. Design/build is commonly used in transporta-
tion and school improvements, but is also used in the
construction of public buildings and parks.

Special Districts

Special districts are a form of local government that
deliver public services—such as water, fire and police
protection, and flood control—within specified bound-
aries. Special districts are typically authorized to enter
into contracts, employ workers, and charge fees for
services.

Electronic Road/Toll

Electronic toll is a system that charges drivers for use of
certain roadways without the presence of toll booths.
This is usually done by the use of electronic transpon-
ders placed inside of a vehicle.

GARVEE Bonds

Grant Anticipation Revenue Vehicles, or GARVEEs,
are bonds secured by anticipated federal funds. NCSL
identified twenty-nine states that authorize the use of
GARVEEs by statute.

Municipal Lease Finance

Municipal lease financing allows municipalities to “rent-
to-own” buildings and facilities. The municipality does
so by paying renewable obligations on a given project
until the debt is retired. At that point, it becomes prop-
erty of the municipal lessee.

State Infrastructure Banks and State Revolving
Loan Funds

State infrastructure banks (SIBs) and state revolving
loan funds (SRFs) both make low-cost loans available
to jurisdictions for infrastructure improvements. The
money generated from loan repayment is then put
back into the SRF or SIB to fund additional projects.
SIBs typically are used for transportation improve-
ments, while SRFs typically are used to fund drinking
water and wastewater improvement facilities.

Tax Increment Financing

Tax increment financing uses the difference between
a site’s pre- and post-development tax revenues for a
proposed development to finance that proposed devel-
opment. Forty-eight states use tax increment financing,
with Arizona and Wyoming the only states that do not
participate.




STATE-BY-STATE INFRASTRUCTURE ALTERNATIVES
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Infrastructure Finance
Does your state encourage innovation?

THE NATIONAL ASSOCIATION OF HOME BUILDERS
(NAHB) published a report in 2003 entitled Building
for Tomorrow: Innovative Infrastructure Solutions,
which highlights a variety of strategies available to lo-
cal governments to finance current and long-term in-
frastructure needs. Many of the strategies identified in
the report require state legislation that authorizes local
governments to use them.

To assist builders, developers, and policymakers with
understanding where these tools can be used, NAHB
identified 11 of the infrastructure finance strategies con-
tained in Building for Tomorrow that appear to provide
the greatest opportunities for local governments to meet
their current and long-term infrastructure needs in the
most cost-effective manner and retained the National
Conference of State Legislatures (NCSL) to catalog the
extent to which these tools were authorized across the
states, along with links to the enabling statutes. NCSL's
full research report was highlighted in NAHB'’s second
publication in its infrastructure series, Infrastructure
Finance: Does Your State Encourage Innovation?, first
published in 2005 and updated in 2007.

NCSL also explored the best state-enabling legisla-
tion for those 11 key finance strategies, detailing which
statutory language shows the most promise for helping
local governments make effective use of these tools, in
a third NAHB publication called Infrastructure Solutions:
Best Practices from Results-Oriented States, also pub-
lished in 2007.

NCSL has once again updated for NAHB their body
of work on which states authorize these key tools. That
new research is highlighted in this updated publication,
which shows at a glance the financing options that are
available in each state. Since the last report was com-
piled pre-recession, NAHB believes this new research
will provide valuable current information for both the
private and the public sector at a time when financing
and revenues are more constrained and limited than
ever before.

A5.5./5
JET

NCSL has altered its methodology for researching
infrastructure finance tools. This alteration, combined
with improved legal and state research tools, has al-
lowed NCSL to capture significantly more statutes.
The largest increase under this new methodology
relates to state revolving loan funds and state infra-
structure banks (SRLFs/SIBs), with 96 SRLFs/SIBs
authorized in 48 states. Seventeen states offer both
infrastructure banks and revolving loan funds, up
from twelve in 2007.

Financing for small-scale water and wastewater sys-
tems are now reported in five states, whereas in 2007,
no states were captured as using these finance tools.
There was also growth in states that offer certificates
of participation, electronic tolling, and special districts,
and large gains seen in states that authorize the use of
GARVEE bonds and municipal lease financing plans.
GARVEEs are now used in 29 states, up from the four-
teen states previously reported, and municipal lease
financing jumped from eight states to twenty-three.

All three of NAHB’s infrastructure publications and
NCSLs full research report, with statutory citations and
summary analysis, can be found online at www.nahb.
org/infrastructurefinance.

In today’s financial environment, the public and
private sectors need all of these tools and more. The
added capacity across the states that NCSL uncov-
ered in their research is a good indication of that
understanding. These innovative tools enable a local
government to maximize limited community resourc-
es to improve and expand infrastructure in a timely
and cost-efficient way.

How many of these tools are available to your com-
munity? Does your state encourage local governments
to find innovative ways to finance, build, and manage
infrastructure?

Check the list inside to find out.

SBA37s
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NAHB.

THE NATIONAL ASSOCIATION OF HOME BUILDERS is a Washington-based trade association repre-
senting more than 140,000 members involved in remodeling, home building, multifamily construction,
property management, subcontracting, design, housing finance, building product manufacturing and
other aspects of residential and light commercial construction. NAHB is affiliated with 800 state and
local home builders associations around the country. NAHB's builder members will construct about 80
percent of the new housing units projected for this year.

For more information about these infrastructure LAND USE AND DESIGN
tOOIS, contact any of these NAHB staff members: Debbie Bassert, Assistant Vice President, Land Use

and Design
REGULATORY AFFAIRS 202-266-8443
Susan Asmus, Senior Vice President, Regulatory dbassert@nahb.org
Affairs ; i
e Claire Worshtil, Program Manager, Land Use

202-266-8309

sasmus@nahb.or
. 2 cworshtil@nahb.org

JANUARY 2013
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The National Association of Home

Builders is a Washington-based trade
association representing more than 140,000
members involved in remodeling, home
building, multifamily construction, property
management, subcontracting, design, housing
finance, building product manufacturing

and other aspects of residential and light
commercial construction. NAHB is affiliated
with 800 state and local home builders
associations around the country. NAHB's builder
members will construct about 80 percent of the
new housing units projected for this year.

For more information about these
infrastructure tools, please contact
any of these NAHB staff members:

Regulatory Affairs

Susan Asmus

Senior Vice President, Regulatory Affairs
202-266-8538

sasmus@nahb.org

Land Use and Design

Debbie Bassert

Assistant Vice President, Land Use and Design
202-266-8443

dbassert@nahb.org

Claire Worshtil

Program Manager, Land Use
202-266-8309
cworshtil@nahb.org

This publication is designed as a resource to provide accurate and
authorative information in regard to this subject matter covered with

the understanding that its authors are not engaged in rendering legal,
accounting, and other professional service. If legal advice or other expert
assistance is required, the services of a competent professional person
should be sought.

Funding for this research was provided by the Land Development
Committee of the National Association of Home Builders.

About Development Planning & Financing Group, Inc.
(“DPFG”)

DPFG is primarily a transaction-oriented national real estate consulting firm
which provides professional services to the private sector in matters of
development and public finance. More information on DPFG may be found
at www.dpfg.com.

About the Authors ’
Carter T. Froelich, CPA is the Managing Principal of the Southwest Regiond

|
Offices of DPFG. Mr. Froelich may be reached at carter.froelich@dpfg.com.

Lucy Gallo is the Managing Principal of the Mid-Atlantic and Southeast
Regional Offices of DPFG. Ms. Gallo may be reached at lucy.gallo@dpfg.com.




Table of Contents

. :4 ;
" it

-

=

SPECIAL PURPOSE TAXING DISTRICTS

@ :c0le of Contents

Infrastructure FInancing ChalleNgES .......vveviiiieiiiiiiieiiii e, 2
A Better Way 1o Finance Public ImMprovements. . cumes s essussess soswanssssssss sonns samsnsss o
Intraduction to Speeial DIStHct FINGFIGING ..o somoss imens s s s susposnimss susnosassumgan s 4
Special District FInanCing AQVaNTAgES .......uvvviiiniiiiiiieei e 5
Special District Trends and Opportunitieis.,  «ewssss s sosmms ensasssunasorsmsns sssssvsns 12
Lessons Learned From the “Great Recession”..........ccccvvviiiinniiinnicnimnneeiiniini, 15
ConClUdiNG COMMIEBNTS ....vviiiiiiiie e 15
APPENDIX
Special Districts — Selected Case StUAIES .........cuvviiiiiiiiiiiiiiiiie Exhibit A
‘peoial Districts — Players and ProCeSS .......ooovvvvvviniieiiiiiiiinieccciii i Exhibit B
~—— An Overview of Special Purpose Taxing Districts 1




Infrastructure Financing Challenges

The U.S. banking crises that occurred in late 2008 resulted in

a major shift in the way land development projects, especially
residential projects, are financed. Basically, commercial

banks, which were doing most of the upfront funding on land
development projects in the great real estate boom days,
continue to shy away from doing business in this sector of the
economy. This shift has created a huge void in finding up-front
funding to cover the significant development costs that must

be incurred before a single lot or home is sold or a business is
occupied. The financing gap is currently being filled by expensive
asset-based loans and private equity, which are typically three to
five times more expensive than the cost of commercial lending

if it were available, thus preventing many development projects
from moving forward. Additionally, the construction of residential
homes and commercial facilities from the “great boom days” has
left many communities with public improvements that have no
capacity to accommodate future development.

In addition, jurisdictions have been struggling in their approach
to providing funding for the new facilities required by new
growth. As may be expected, the jurisdictions have dusted

off their impact fee ordinances and are now beginning to raise
impact fees in an attempt to fund public improvements, as this
is a financing tool with which they are familiar. The problem with
this approach is that impact fees arrive too late in the process
to fund the construction of public improvements in advance of
growth; by the time impact fees are collected, the growth has
already occurred causing stress on existing facilities.

The second challenge with impact fees is the manner in which
they are estimated. Among other things, when credentialed
professionals have evaluated impact fee studies prepared by
the jurisdictions and/or their consultants, they have commonly
found the following shortcomings with impact fees studies:

(i) the utilization of overly aggressive land use and/or growth
projections; (i) construction costs utilized in the fee study do
not correspond with the jurisdiction’s Capital Improvement Plan;
(iii) current levels of service are not documented properly or
utilized within the study; (iv) other jurisdictional funding sources
for public improvements are ignored or improperly applied; (v)
land and/or construction costs are inflated; (vi) construction
cost estimates are not prepared by licensed professionals; (vii)
impact fees are being utilized to correct current levels of service
deficiencies within the jurisdiction; (viii) impact fee studies are
not compliant with the requirements of the state’s enabling
legislation; (ix) lack of multiple services areas, and (x) math and/
or logic errors are present. All of these issues result in home
builders and home buyers funding public improvements that are
in excess of the benefit that they receive.

For more information on impact fees, see the National Association
of Home Builder’s (“NAHB”) publication entitled Impact Fee
Handbook. The publication is available online at www.nahb.org/
fileUpload_details.aspx?contentlD=184609.
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A more efficient and effective way to fund public improvements

in advance of growth, while at the same time ensuring that new
growth pays for the improvements, is through the use of Special
Districts (as herein defined). One may want to view the taxes and/
or assessments that are levied by Special Districts as a “user fee”
rather than a “tax”, meaning that the Special District is created
over a specific land area and the dollars are being collected

by the Special District to pay for the public improvements that
are benefiting the landowners within the Special District. In

other words, the Special District residents are paying for public
improvements for which they derive benefit and existing municipal
residents who are outside the Special District boundaries are not
paying for the Special District improvements. As a result, Special
Districts are much more transparent and easily understood than
impact fees. More importantly, Special Districts provide a more
efficient form of financing because infrastructure improvements
can be delivered in advance of growth, are funded exclusively

by property owners within the Special District, are secured by
liens that ensure collection of the funds by the Special District,
and often deliver higher-quality public improvements than might

‘therwise be economically feasible.

Better Way to Finance Public Improvements

Additional advantages of Special Districts over impact fees
include:

Special Districts cover a specific geographic area and

as such there is a clearer connection between the taxes/
assessments being levied by a Special District and the
benefits that the residents in the Special District are
receiving.

Special District taxes / assessments are levied on an
annual basis and therefore are not rolled up into the home
price/mortgage as is the case with impact fees.

Over time Special Districts draw upon a large pool of
citizens to finance public infrastructure and don't place
this financial burden solely on new residents as is the
case with impact fees.

Special Districts often require the preparation of an annual
budget thereby making them more accountable and
transparent to the residents.

Special Districts may be used in combination with other
financing mechanisms thereby accelerating the financing
of public improvements in advance of growth.

Impact fees do not readily allow for the issuance of bonds
to finance the construction of infrastructure in advance of
growth.

In order to foster continued growth in the housing recovery, the
public and private sectors should increase the use of Special
District financings because this type of financing is the key to
unlocking local and regional capacity problems associated with
public improvements for newly developing areas.

Summerlin
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Introduction to Special District Financing

Special District (“Special District”) financing involves the
issuance of tax-exempt bonds to finance public improvements
within a specified geographical area, or district. Districts may
construct public improvements (“Construction District”) and/or
purchase public improvements (“Acquisition District”) that have
been constructed by the developer through bond proceeds.
The bonds are repaid from the special taxes, assessments,
and/or an ad valorem property tax imposed on the land within
the district. Property owners in the district thus finance the
improvements without any city-wide taxpayer subsidy. The
bonds are typically underwritten in private offerings managed by
underwriting firms who specialize in this type of land-secured
financing. See Exhibit B for a detailed description of the players
and processes involved in Special District financing.

Various state statutes and local ordinances provide authorization
for Special District financing. The nomenclature for Special
District varies according to location, but some of the more
common Special District names include metropolitan districts
(“Metro District”), municipal utility districts (“MUD”), public
improvement districts (“PID”), special improvement districts
(“SID”), special assessment districts (“SAD”), community facility
districts (*CFD"), improvement districts (“/D”), community
development districts (“CDD”), and tax increment financing
districts (“TIF"). The tables that follow illustrate some of the more
common Special Districts. They are intended to be illustrative
and not exhaustive, in terms of both the financing tools as well
as the states listed. Additional information related to the other
available infrastructure financing options and where they are
authorized may be found in the NAHB's publications Building
for Tomorrow: Innovative Infrastructure Solutions (2003),
Infrastructure Finance—Does Your State Encourage Innovation?
(2012) as well as A Summary of State Legislation to Encourage
Innovative Infrastructure Financing Options (2012). All three of
the NAHB'’s publications may be found online at www.nahb.org.

Infrastructure for which Special District financing may be used is
defined by state statute. In some jurisdictions, Special Districts
are also used to fund specific public services, such as public
safety, snow removal and/or street cleaning and maintenance.
However, this publication focuses on Special Districts

with broader authorization to finance public infrastructure
improvements needed to support growth and development.

Commonly, most Special Districts are allowed to finance

public water and sewer systems, public roadways and other
transportation improvements, drainage projects, public safety as
well as public parks and recreational facilities. The determination
of which Special District to utilize is dependent upon a number
of factors including but not limited to: (i) Special Districts
allowable pursuant to state law; (i) jurisdictional policies, (iii)

the type of public infrastructure to be financed; (iv) the phasing
schedule of the project; (v) other available financing sources; and
(vi) the competitive environment. A listing of the types of facilities
eligible for financing through selected Special Districts has been
included in the tables on pages 6 through 9.

Sienna Plantation




Special District Financing

.Special Districts are typically, but not always, separate political
subdivisions from the jurisdiction that creates the Special

District. The obligation to repay the Special District bonds is
passed on to the end users of the property located within the
Special District’s boundaries.

Based upon the type and location of the Special District,
the district may issue general obligation, revenue, special
assessment and/or special tax bonds to finance eligible
public improvements.

The bonds issued by Special Districts typically have terms
ranging from 20 to 40 years, with tax-exempt interest rates
ranging from 3 to 7 percent. Typically, the only security for the
bonds is the property located within the Special District itself—
no other forms of developer financial assurance is required. As
the Special District is typically a separate political subdivision
from that of the establishing jurisdiction, the establishing
jurisdiction does not have to repay bondholders should the
developer or property owners default on the debt obligations
of the Special District. Nowhere was this fact more readily
apparent than in the state of Florida when during the Great
Recession approximately $4 billion in community development
district bonds went into default, yet not one Florida jurisdiction
was required to fund the debt service on the defaulted bonds.
dditionally, not one jurisdiction in which the defaulting districts
ere located had their credit rating downgraded.

A Special District’s ad valorem taxes, special assessments or
special taxes are imposed in addition to the traditional statutory
property taxes on real property within the Special District and
are authorized for a specific period of time to fund specific
improvements, or debt service thereon, within the Special
District. Depending upon the type of bond being issued, the
repayment of the bonds will be accomplished through the
payment of additional ad valorem taxes in the case of general
obligation bonds, special assessment payments in the case of
special assessment bonds or special tax payments in the case
of special tax bonds. Sales taxes, various excise taxes and/or
user fees can also be utilized to support Special District revenue
bond financing.

Further, Special District ad valorem, special assessments and
special taxes carry the same priority as real property taxes,
meaning that in the case of delinquency or non-payment,
collection is enforced in the same manner as real property taxes.
Because real property taxes have precedence over private liens,
including mortgages, the governmental entity and the Special
District have the right to ultimately to collect delinquent amounts
by a tax sale of the property.

ublic hearings to establish Special Districts, advance disclosure
n real estate contracts, deeds, or marketing materials to
purchasers of property within the Special District may be
required by enabling legislation or policy guidelines published
by the governmental entity.

e,

Special District
Financing Advantages

The use of Special District financing creates a “win-win-win”
scenario for the development community, the jurisdiction and
the homeowner as follows:

Private Sector Benefits

1. Non-Recourse Financing — In most cases, Special District
financings are non-recourse borrowings to the developer,
meaning that if the developer defaults on the bonds, the only
recourse to the Special District is to foreclose on the property.
The security for the bonds is either an assessment lien on the
individual lot or parcel in the case of a special assessment or
special tax levy bond; an increase in the ad valorem property
taxes of the property contained with the Special District in
the case of a general obligation bond; or the revenue stream
created by an asset financed by the Special District, such as
a water treatment facility or parking garage in the case of a
revenue bond.

2. Long-Term Financing — Unlike traditional construction
financing, which has a 2 to 3 year term, the typical term of
Special District bonds ranges from 20 to 40 years.

3. Reduces Equity/Third Party Borrowings — The use of
Special District financing to finance a portion of the project’s
public improvement costs reduces the amount of equity
and/or traditional lending required.

4. 100% Debt Financing — Conventional financing sources
typically require equity contributions, whereas Special District
financing is 100 percent debt financing. Additionally, no
personal and/or corporate financial guarantees are required
with Special District financing.

5. Tax-Exempt Interest Rates — Special District bonds
are issued at tax exempt interest rates and therefore are
less expensive than the interest cost of borrowing from
conventional sources (including potential lender participation).

6. Interest Reserves — Special Districts may borrow up to 3
years of capitalized interest to fund debt service requirements
while the project is under construction. During the capitalized
interest period, property owners within the district are not
required to pay debt service on the bonds as this is funded by
the Special District.

7. No Acceleration Provisions — Development loans typically
have an acceleration provision in which the lender may
foreclose on property for the entire loan amount; whereas
with Special District financing, the district may only foreclose
on the property for which the assessments and/or taxes are
levied and unpaid.

An Overview of Special Purpose Taxing Districts 5



SPECIAL DISTRICTS

elected State Special Districts

) =19 L) O 0 ) L) DU

BJ: DTIO
Jurisdiction Availability , ksl
Establish in County X - X X X - X
Establish in a Municipality X X X X X X X
Available Boind Types'
Revenue Bonds X X - X - - X
General Obligation Bonds X - - X - - X
Special Assessment Bonds X X - - X X -
Special Tax Levy Bonds - - - - - ~ -
Maximum Bond Term (Years)' [ 25 30 40 30 [ 30 30 40
Eligible Capital Public Improvements
Roadways X X X X X X X
Water X X X X X X X
Sewer X X X X X X X
Drainage X X X X X X X
Lighting X X X X X X X
Traffic Control X X ) X X X X .
Natural Gas - - X - - - -
Telephone - - X - - - -
Electrical - - X - - - -
Cable TV - - X X - - -
Landscaping X X X X - X ) &
Recreational Facilities/Parks X X X X - X X?
Civic Buildings X X X - - X X?
Schools - - X - - X X?
Police Facilities X X X X - - X2
Fire Facilities X X X X - - X?
Pedestrian Malls X X X X - - -
Parking X X X X - X X
Other - X - - X - -
Child Care Facilities - - X - - - -
Hazardous Waste Remediation - X X - - - Ko
Solid Waste - - - X - X X2
Mosquitoes/Pest Control - - - X - - )&
Transit Facilities - - - - - - -
Frovigian of Caoing CRerstions. . e 1, omeans 14 kil X Limited i X
and Maintenance Costs
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Special District Financing

X X X X X X
X X X X X X
X X X X X X
X X X X X X
X X X X X X Footnotes:
X X X X X X "Pursuant to state statute.
X - - - - X 2With approval of jurisdiction.
X - - - - X 3Operations Only.
X 5 5 2 z X Note: Dashes (-) equate to a NO answer.
X s = - = X
i i . . : A LEGEND:
. % & . A X CDD  Community Development District
2 .. % - s _ CFD Community Facilities District
;<< >_( _ >_< >_< : CID Community Improvement District
X < i B} i i GID General Improvement District
X z 7 7 3 G ID Improvement District
X X % B } X LID Local Improvement District
F i P . r i Metro Metropolitan District
\ X - _ ; - B MUD  Municipal Utility District
X - - - z = PID Public Improvement District
- - - - X - SSA Special Service Area District
4 - . - 3 : SSD  Special Service District
= = # X X - SID Special Improvement District
.mited Limited® i X X X STD Special Taxing District
TIDD  Tax Increment Development District
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SPECIAL DISTRICTS
Selected State Special Districts (continued)

(conti
North Pennéy:» f

e DTIO J
Jurisdiction Availa il 'bility : b e
Establish in County X X X X - X -
Establish in a Municipality X - X X X X X

Available Bond Types' _ ' o
Revenue Bonds - - X - - X -
General Obligation Bonds X
Special Assessment Bonds -
Special Tax Levy Bonds - - X X - - X

x| X
x

Maximum Bond Term (Years)' | 30 30-40 30 | 25 [NoneGiven| 30 40
Eligible Capital Public Improvements S0 e
Roadways
Water
Sewer
Drainage
Lighting
Traffic Control
Natural Gas - -
Telephone - -
Electrical - -
Cable TV - -
Landscaping X X
Recreational Facilities/Parks X X
Civic Buildings = -
Schools - -
Police Facilities - -
Fire Facilities - X
Pedestrian Malls X X
Parking X X
Other - - - -
Child Care Facilities - - X - - - -
Hazardous Waste Remediation - - - - - -
Solid Waste - - - - - - -

Mosquitoes/Pest Control - - - % . _ .
Transit Facilities : . : - - ] - ’
Provision of Ongoing Operations
and Maintenance Costs

XX X[X]|X
XX | X
X

XX X|X|X|X
XXX X|X|X

XKIX| XX XXX | 2X] XX XX X | 2X | X | 2X| X | X
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Special District Financing

~South
Carolina

X X X X
X X X X
X X X X Footnotes:
X X X X 'Pursuant to state statute.
X X X X 2With approval of jurisdiction.
X X X X 3Operations Only.
z X X . Note: Dashes (-) equate to a NO answer.
- - X -
A & 2 3 LEGEND:
_ _ - — CDD  Community Development
t = X i District
X X X X CFD  Community Facilities District
i X i X CID Community Improvement
- - X - District
= % X X GID General Improvement District
X - X X ID Improvement District
= 3 7 X LID Local Improvement District
B B X - Metro  Metropolitan District
X i 3 5 MUD  Municipal Utility District
~ _ ) . PID Public Improvement District
: 3 - 2 SSA  Special Service Area District
X _ X . SSD  Special Service District
: . . i SID  Special Improvement District
i = i i STD Special Taxing District
j Limited X Limited - - X - TIDD  Tax Increment Development
District
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8. Accelerate Construction — The use of Special District
financing allows the developer to advance the construction of
facilities, which may have had to wait until additional financing
and/or project revenues were available with other financing
approaches, such as impact fees.

9. Additional Facilities — The additional financing capacity
provided by Special District’s allows the developer to
fund additional amenities and/or enhanced facilities which
may otherwise have not been possible thereby potentially
enhancing the marketability of the project to homebuyers.

10. Impact Fee Credit — To the extent that the developer is
funding public improvements through the Special District
for which the jurisdiction is also collecting an impact fee,
the jurisdiction must provide a credit against the impact
fee to insure that new growth is not paying for the public
improvement twice—once through the impact fee, and a
second time through the Special District.

Public Sector Benefits

1. “Growth Pays for Growth” — As Special Districts typically
only encompass a specific project boundary and not the
entire jurisdictional boundary, Special Districts are well
designed to ensure that growth is paying for itself without
burdening the existing residents of the community.

2. Preserves Debt Capacity of Jurisdiction — The utilization
of Special Districts allows the jurisdiction to preserve its
statutory bonding capacity for other public improvements.

3. New Source of Capital Funding — The use of Special
District financings provides an additional capital funding
source for the jurisdiction’s financial tool box.

4. “Off Balance Sheet” Financing — Typically, Special
Districts are separate and distinct from the jurisdiction in
which they were established, and as such, the jurisdiction
is not financially responsible for the debt obligations of the
Special District.

5. Competitive Advantage Among Public Entities — The use
of Special Districts allows the jurisdiction which offers such
financing to be more competitive than jurisdictions which
do not.

6. Fulfillment of Public Purpose Objectives — The use of
Special Districts may assist the jurisdiction in accomplishing
its public purpose objectives.

7. Provision of Additional Amenities — The use of Special
Districts may assist in the construction of public amenities
which may otherwise have not been possible or may allow the
developer to fund improvements to a higher quality standard.

10 National Association of Home Builders

8. Faster than Impact Fees — As Special Districts may fund '
the construction of public improvements in advance of

growth, they are much more efficient than impact fees, which
arrive after growth as already occurred and can’t be spent
until they accumulate.

Home Owner Benefits

1. Lower Home Prices — As portions of the public
improvement costs are financed through the Special District,
it is not necessary to recover these costs through the home
price thereby allowing homes to be sold at a lower price point
than that which otherwise be possible.

2. Additional Amenities — Typically projects which utilize
Special Districts have additional and/or enhanced public
amenities (e.g. parks, trails, landscaping, open space, etc.)
than non-Special District communities. These additional
amenities create value not only for the jurisdiction and the
master planned community, but also for the homeowner’s
residence.

3. Advanced Construction of Improvements — The use
of Special District financing allows the developer to install
improvements in an accelerated manner than that which
would have otherwise been available.

4. Reduce Operations and Maintenance Expenses —
Special Districts may fund operations and maintenance
expenses of the project thereby lowering HOA dues. As the
operations and maintenance taxes are deductible for tax
purposes and HOA dues are not, this provides an additional
economic benefit to the homeowners.

Other Considerations

1. Lender Consent May be Required — With the exception
of revenue bonds, similar to regular property taxes, Special
District special assessment/tax liens and ad valorem taxes
have priority over any traditional lending. As such, it may
be necessary to secure the consent of underlying lending
institutions to establish the Special District. In our experience,
obtaining the lender consent has not been difficult as most
lenders understand that the establishment of the Special
District will enhance the project’s residual land value, and
Special District bonds will be issued over an extended
period and often will be utilized to “take out” the lender’s
development loan.

In order for an underwriter to garner the interest of institution
bond investors, a Special District bond issuance should be
equal to or greater than $5 million. As institutional investors
have hundreds of millions of dollars to invest, and the time

2. $5,000,000 Bond Issuance (Special District Sweet Spot) ’
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Special District Financing

it takes to place $1 million is the same as $100 million, they
tend to look for larger transaction amounts, and $5 million

is typically the lowest amount which they will consider. It

is preferred to sell Special District bonds to institutional
investors as opposed to accredited investors, as it is easier to
negotiate with 3 or 5 institutional investors as opposed to 300
accredited investors should bonds ever default and need to
be restructured.

. Public Bidding/Prevailing Wage - \When considering the

use of Special Districts, one has to be cognizant of the fact
that the use of the Special District to construct and/or acquire
public infrastructure may require the use of public bidding and
the payment of prevailing wages. The requirements for public
bidding and prevailing wage vary from state-to-state and from
district-to-district, so it is important to understand the specific
requirements of your state and Special District.

While having to publicly bid the public improvements that
will be financed by the Special District requires additional
time and overhead, with the exception of the payment of
prevailing wages in those states where this is required,
public bidding should not result in dramatic increase in
costs. Generally the contractor understands that the Special
District improvement work is a developer-driven project, and
that if the contractor increases their pricing related to the
Special District improvements, chances are the developer
will not have them participate in the construction of other
non-Special District improvements.

As is relates to those states that require the construction

of public improvements through Special Districts to adhere
to the tenants of the Davis-Bacon Act,' the cost of public
improvements can increase between an estimated 10 to

30 percent. If an infrastructure project has limited labor
involvement, such as the paving of a roadway, the cost
increase will generally be on the low end of the scale, while
an infrastructure project that demands a significant amount
of manual labor to complete—such as the landscaping of

a public park—could drive up the cost of the landscaping

by as much as 30 percent. Accordingly, should your state
require the payment of prevailing wage, one will want to fund
non-labor intensive public improvements through the Special
District as opposed to labor-intensive projects in order to
minimize construction costs.

. Construction District vs. Acquisition District — Special

Districts can function as a Construction District and/or an
Acquisition District. A Construction District is when the
Special District issues bonds to fund the construction of the
public improvements through the use of bond proceeds. In
this instance, the construction contract is in the name of the

Special District as opposed to the developer’s construction
entity. On a monthly basis as construction takes place and
draw requests are received, the district engineer will verify
that the improvements that are the subject of the draw
request have been constructed. Assuming there are no
deficiencies in either the draw request or construction work,
the district engineer will approve the draw for payment.
Once approved by the district engineer, the draw request
is typically approved by the district board and the trustee
is instructed to fund the draw request through funds held
within the Construction Account.

In the case of an Acquisition District, the developer’s
construction entity is typically the contracting entity, and the
developer funds the construction of the public improvements
as they would normally do in the regular course of business.
Once the improvement has been completed, the project

will be inspected by the jurisdictional engineers and district
engineer. Once the punch list items have been completed, the
Special District will issue bonds and “acquire” the completed
improvement from the developer through the funds held
within the Acquisition Fund.

Most Special Districts are set up to do both Construction
Districts as we<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>