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Relating to the use of eminent domain by the western area water supply authority 

Minutes: Attachments 

Chairman Klein: Called the committee to order. 

Senator Miller: This is a bill relating to the WAWS system and the interplay with domestic 
water supply and commercial water supply and the use of eminent domain thereof. (:38-
1 :05) 

Chairman Klein: We have a problem and you are here to help the folks facilitate a 
discussion. 

Robert Harms, Lobbyist for the Independent Water Providers: In support of the bill. 
Written Testimony Attached (1) and WAWS at a glance (2) (1 :27-12:17) 

Senator Murphy: As long as you are sharing your figures on the market shares of 
industrial use, how has WAWSA been doing on providing to the domestic market? 

Robert Harms: Very poorly. They have had a little trouble being able to identify the 
domestic market and that would be a number that he thinks the legislature should find. He 
went over his WAWS at a glance sheet and also read from the emails attached. (12:46 -
19:  15) 

Steven Mortenson, Chairman of the Independent Water Providers: Written Testimony 
Attached (3). (19:45-23:31) 

Chairman Klein: You've suggested that the main arteries have been laid. 

Steven Mortenson: Yes and like I said for domestic municipal use, I can see their threat of 
eminent domain having to be used for those main arteries but as we continue to go out and 
continue to send out pipeline and to use that threat of eminent domain to where they are 
selling industrial water that is not fair to the landowners. (23:40-24:22) 
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Senator Campbell: Going back to 2010 could the private landowners, if WAWS had stuck 
to providing water just to the rural municipalities, could you have provided enough water to 
the oil and the rapid expansion of the tracking and how many of you were there total initially 
and now in terms of private water people? 

Steven Mortenson: In 2010 are group was fourteen to twenty people that started at that 
growth. As the oil industry wrapped up we would have wrapped up right along with it. He 
believes the private sector could have accommodated all the needs of the oil fields. They 
grew as large as eighty and have fallen back. (25:00-26 :38) 

Senator Murphy: We always have to try and balance a lot of interests here. Can you tell 
the committee some of the infrastructure you need to sell? 

Steven Mortenson: In our business we have one depot. He went on to talk about what one 
oil company has invested and also what his partner invested but not what his cost were. 
(27: 15-28:40) 

Senator Murphy: Asked how he is doing out there. 

Steven Mortenson: Since WAWS has come into the market he is down forty to fifty 
percent over the last three years. (28:52-30 :00) 

Chairman Klein: You certainly could have provided the water to the oil companies and 
continue to grow but the state saw it as an opportunity to provide water for domestic and 
municipal use and have a way to pay for it. (30:05-31 :08) 

Duane Sand, Vice Chairman of the Independent Water Producers: In support of the bill. 
His purpose is to give them a different perspective from his point of view. (33:04-36 :55) 

Pat Ward, Representing Ames Savage Water Solutions: In support of the bill. Ames is 
one of the largest independent water providers in the Bakken. They have three objectives 
and one of them is the focus of this bill. One; is the unfair use of eminent domain, Two; 
refocus this project so its focus is domestic use of water. Three; they are looking for more 
money and that will put more pressure on them, WAWS, for more industrial sales. (37:05-
40:26 ) 

David King, Northwest Landowner Association: In support of the bill. This eminent 
domain for commercial purposes is offensive. There association promotes negotiating, 
communicating, cooperating and partnering and when those avenues are exhausted, 
mediation. 

Chairman Klein: We heard the concerns last week in the AG committee of all the 
situations with all the easements and all the pipes and the people are just tired. Are you 
caught in that when you hear of folks using the power of eminent domain inappropriately? 
(44:25-45:03) 
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David King: There are a thousand reasons why a landowner may or may not sign an 
easement so it has to be done on case by case bases. 

Jaret Wirtz, Executive Director, WAWSA: In opposition to the bill. Written Testimony 
Attached (4) and (5). (46 :28-53:31) 

Chairman Klein: This was a unique system and isn't like the rest of the rural water 
systems. You get water out there four years now, we just started this. I don't think anyone 
would argue that the thought behind this was using the industrial sales to pay for it and we 
have done a lot of things to try to smooth all these issues out amongst the warring parties. 
(53:35-55:52) 

Jaret Wirtz: I think the problem is the misconception that we are running these lines with 
an oil end user at the end of the line. That is not the point; the point is we may be building 
an eight inch line coming from north of Williston going into an area almost to the Canadian 
border and serving people all the way along that. (56 :00-57:00) 

Senator Burckhard: Commented that he gets emails that say the water lines are going 
past their yards but they are not getting the water. 

Jaret Wirtz: Said it is a case by case basis. A lot of the systems that we have in McKenzie 
and Williams's rural water are under moratoriums until we can get additional lines out to 
them. The systems were built over twenty years ago in some case and were built for the 
population that we had twenty years ago. (57 : 18-58:48) 

Senator Poolman: You mentioned that you use eminent domain only three times but I can 
assure you that I have received more than three emails from landowners who are upset 
about it. Do you have any documentation about how many times it has been threatened or 
even mentioned? I think we are North Dakota nice here and maybe people just know it is 
out there so they aren't going to push it. 

Jaret Wirtz: Again yes we have only filed it three times. Our legal counsel will be up here 
after me discussing some of the times we did use it. (59:15-1 :00:59) 

Senator Miller: How much industrial water do you sell that is not in your depots and not a 
municipality? How many oil wells are you hooking up? 

Jaret Wirtz: Right now directly hooked up to our rural distribution line, we probably have 
thirty to forty connections to existing oil well pads where they are taking maintenance water. 
(1 :01 :45-1 :02:1 9) 

Senator Miller: I would like to know how many gallons of water you are serving through 
that method, all of your industrial water, how much are you selling? 

Jaret Wirtz: As of right now we sold thirty five and a half million dollars in 2014. About forty 
percent of that was sold into someone else's pipeline. The other sixty percent was sold at 
the depots the industrial water. (1 :03-1 :04:38) 
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Senator Miller: What do you charge an industrial water user? 

Jaret Wirtz: It is set at twenty dollars per thousand gallons or eighty four cents a barrel. 
That rate was set by the North Dakota Industrial Commission. 

Senator Sinner: Asked him to address the issue of threats a little more. 

Jaret Wirtz: Said he would explain how the process works. Right now we have a system 
that we are going to build out. The engineers design the pre-routing of that system and 
where they think they would like to take that pipeline without looking at landowners, just 
looking at the hydraulics of the system getting the shortest way to the people. We take that 
and give it to the land easement people that we have contracted with WAWSA. Through 
that they go out and create the easements, do the title work and get the easements out to 
the people. That process starts by going out and talking to those people by phone first and 
then in person. Once that process has been exhausted where they are no longer answering 
the phone, telling them they don't want it, we look at reroutes. If they have a huge chunk of 
land and we can't get around them or it is going to cost large amounts of additional dollars 
to the project, we then go back to them and say we can move it over here or we can't move 
it over here and we will have to come through here, if again it gets exhausted and that 
process goes nowhere it usually comes back to us as WAWSA. We try to go around the 
WAWSA board or try to find someone who can talk to them. The board is made up of 
people that live in the community as well. If we can't get anywhere with that it then goes to 
our legal counsel. (1 :07:37-1 :09:55) 

Senator Sinner: Said he was lead to believe by the independents that they have lost 
market share and that their businesses are not growing like they would like, how would you 
respond to that? 

Jaret Wirtz: When we came in 2011 we predicted to take about twenty percent of the 
market and as they have shown you today in 2011 we took 6 ,  2012 - 8, 2013 - 18 and in 
2014 we are taking about 21 percent. (1:10:51-1:11:20) 

Chairman Klein: With the decrease in the oil revenue and the decrease in the drilling rigs 
what is your forecast? 

Jaret Wirtz: Yes we have a forecast we put out. We think we reached our peak in 2014. 
(1:13:25-1:14) 

Senator Bekkedahl: Said that WAWS is an integral part of the city of Williston. That they 
have a financial interest in WAWS succeeding and a public benefit with this project. If the 
line had not gone through they would not have been able to grow. (1: 17:40-1 :21 :45) 

Senator Miller: The point I was sold on when we were talking about these years ago was 
this was going to get water to the rural area and help the cities and then we are going to put 
these truck depots up and then we will stop but it appears we have gone beyond that 
scope. 
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Senator Bekkedahl: We've seen more growth than was anticipated. We were planning this 
development for sixty thousands users and now we are over one hundred thousand users 
in that area. That is part of the reason and the other reason is this industry is consolidating 
to the better play areas and that happens to be southern and eastern Williams County and 
northern and northeastern McKenzie County. That is the distribution system area of 
WAWS. It is the water source the industry prefers to use. (1 :22 :28-1 :23:40) 

Chairman Klein: Said that Williston had just provided forty million dollars in an upgrade to 
the Williston treatment plant. At that time it was treating how many gallons and now where 
are we at today? 

Senator Bekkedahl: With that upgrade we are able to treat about six million gallons a day 
we are working towards ten million gallons a day. (1 :24:00-1 :24:52) 

Tami Norgard, Shareholder with Vogel Law Firm, Legal Counsel for WAWSA: In 
opposition to the bill. Written Testimony Attached (6 ). (1 :25-1 :25:47) 

Chairman Klein: If we have only used it three times how many times is this going to get 
stopped? 

Tami Norgard: It is a process of your ability to negotiate. 

Chairman Klein: This is the hammer we would be taking away? 

Tami Norgard: I want to be very clear about how often it is actually used. Yes we have 
only filed the pleadings three times. It only comes to me when they have exhausted all of 
their opportunities and then the board will pass a resolution to condemn. (1 :26 :20-1 :29 :07) 

Senator Miller: It seems you have gone significantly beyond eminent domain. You are 
threatening them to never have access to water at all. That is quite substantial I think. 

Tami Norgard: That policy is a very standard policy it is being used by the Southwest 
Water Authority it is used by many rural water systems. The concept is if you want water 
out in the rural community you have to be willing to give an easement to get there. If you're 
not going to give an easement you can't expect that you will get water in response. 

Senator Miller: If you are also using that line to service oil companies, doesn't the land 
owner have a little bit of a say. 

Tami Norgard: I have sent that policy out maybe three times ever and we are talking about 
five hundred miles of pipeline and seventy thousand people. Maybe forty to fifty people 
have gone to the level of having a communication with me at all before they have agreed to 
sign and out of those forty to fifty only three have gone to condemnation. (1 :30 :15-1 :34:04) 

Senator Poolman: We are frustrated with the language here that says that it is solely for 
domestic use. What if you switched it and said that they can't use it if it is solely for 
industrial or oil use. Is that something that would be less offensive to WAWSA because if 
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you are using all these lines for so many different things, the emails I am getting say that, 
they are using eminent domain to get across their land just to go to an oil company? 

Tami Norgard: I guess that would be a question for WAWS but I absolutely think it would 
be less offensive if it was a single industrial, if it said you can't use eminent domain to bring 
water to an industrial customer. If you chose to make that amendment it would alleviate a 
lot of the concerns. (1 :35-1 :36:20) 

Erik Volk, Executive Director North Dakota Rural Water Systems Association: In 
opposition to the bill. Written Testimony Attached (7). (1 :36:45-1 :39:06) 

Alexius Baxley, North Dakota Petroleum Council: In opposition to the bill. (1 :39:30-1 :40) 

Chairman Klein: Closed the hearing. 



2015 SENATE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

SB 23 61 
2/11/2 01 5  

Job Number 23 6 42 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 
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Chairman Klein: Opened the meeting. He handed out an amendment. There was a 
concern with the eminent domain and how it is being used. There was a lot of discussion 
about what is domestic use and what if a company comes in and a farmer needs water for 
his livestock feeding operation. Some would suggest that this doesn't do anything because 
they will be able to figure out a way to provide a domestic user and still use their power 
than but I do think it does suggest if they are going to go across your property solely for 
industrial sales for the oil and gas company they can't use eminent domain. We heard that 
they rarely use it and this way they can't use it for oil and gas development. He went over 
the amendment. Amendment Attached (1 ). 

Senator Miller: Motioned to adopt the amendment. 

Senator Burckhard: Seconded the motion. 

Senator Murphy: I am not sure what this really changes from the current situation. This will 
still allow WAWS to use eminent domain, as they had, for domestic water supply. 

Senator Miller: The amendment narrows the focus. 

Roll Call Vote: Yes-7 No- 0 Absent-a 

Senator Poolman: Moved a do pass as amended. 

Senator Murphy: Seconded the motion. 

Roll Call Vote: Yes- 6 No-1 Absent-a 

Senator Murphy will carry the bill. 



15.0837.01001 
Title. 02000 

Prepared by the Legislative Council staff for 
Senator Klein ~ /) 

February 6, 2015 

1
. JV/ 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2361 
2 1tjr> 

Page 1, line 6, after the underscored comma insert "except" 

Page 1, line 7, replace "domestic use" with "industrial water sales for oil and gas development" 

Page 1, line 9, remove the overstrike over "carry out the duties imposed by this chapter'' and 
insert immediately thereafter ". except" 

Page 1, line 10, replace "domestic use" with "industrial water sales for oil and gas 
development" 

Page 1, line 14, remove "providing infrastructure that is solely for domestic use by" 

Page 1, line 14, after "authority" insert", except for providing infrastructure that is solely for 
industrial water sales for oil and gas development" 

Page 1, line 15, remove the overstrike over "any project authorized in this" 

Page 1, line 16, remove the overstrike over "chapter" and insert immediately thereafter " .. 
except for right of way for" 

Page 1, line 16, replace "domestic use" with "industrial water sales for oil and gas 
development" 

Renumber accordingly 

Page No. 1 15.0837.01001 



2015 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. SB 2361 

Senate Industry, Business and Labor 

D Subcommittee 

Amendment LC# or Description: 15.0837.01001 
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Committee 
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Recommendation: 1ZJ Adopt Amendment 
D Do Pass D Do Not Pass 
D As Amended 
D Place on Consent Calendar 

Other Actions: D Reconsider 

D Without Committee Recommendation 
D Rerefer to Appropriations 

D 

Motion Made By Senator Miller Seconded By Senator Burckhard 

Senators Yes No Senators Yes No 
Chairman Klein x Senator Murphy x 
Vice Chairman Campbell x Senator Sinner x 
Senator Burckhard x 
Senator Miller x 
Senator Poolman x 

Total (Yes) _? __________ No _o _____________ _ 

Absent 0 
~-----~~~~~-------~~~-------~~-

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Committee 
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Recommendation : D Adopt Amendment 

IZJ Do Pass D Do Not Pass D Without Committee Recommendation 

Other Actions: 

IZI As Amended 
D Place on Consent Calendar 
D Reconsider 

D Rerefer to Appropriations 
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Motion Made By Senator Poelman Seconded By Senator Murphy 

Senators Yes No Senators 
Chairman Klein x Senator Murphy 
Vice Chairman Campbell x Senator Sinner 
Senator Burckhard x 
Senator Miller x 
Senator Poelman x 

Total 

Yes No 
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Module ID: s_stcomrep_27 _027 
Carrier: Murphy 

Insert LC: 15.0837.01001Title:02000 

REPORT OF STANDING COMMITTEE 
SB 2361: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends 

AMENDMENTS AS FOLLOWS and When so amended, recommends DO PASS 
(6 YEAS, 1 NAYS, 0 ABSENT AND NOT VOTING). SB 2361 was placed on the 
Sixth order on the calendar. 

Page 1, line 6, after the underscored comma insert "except" 

Page 1, line 7, replace "domestic use" with "industrial water sales for oil and gas 
development" 

Page 1, line 9, remove the overstrike over "carry out the duties imposed by this chapter'' and 
insert immediately thereafter". except" 

Page 1, line 10, replace "domestic use" with "industrial water sales for oil and gas 
development" 

Page 1, line 14, remove "providing infrastructure that is solely for domestic use by" 

Page 1, line 14, after "authority" insert", except for providing infrastructure that is solely for 
industrial water sales for oil and gas development" 

Page 1, line 15, remove the overstrike over "any project authorized in this" 

Page 1, line 16, remove the overstrike over "chapter'' and insert immediately thereafter " ... 
except for right of way for'' 

Page 1, line 16, replace "domestic use" with "industrial water sales for oil and gas 
development" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_27 _027 
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Explanation or reason for introduction of bill/resolution: 

Relating to the use of eminent domain by the western area water supply authority. 

Minutes: IJ Attachments 7 

Chairman Porter opens hearing 

Robert Harms, Lobbyist-Independent Water Providers-The Harms Group; written 
testimony #1 

Rep. Dick Anderson: If this bill passes and some time the demand and use for the water 
changed would that prevent WAWSA from fulfilling a need? 

Harms: I don't see how this bill would do that. The bill leaves the legal authority to use 
eminent domain for domestic and municipal water supply. 

Rep. Dick Anderson: What if there is an industrial use for the water and they had the line 
there and there was no water supply? Would that restrict the industrial part from using that 
water or the WAWSA from selling them the water? 

Harms: The availability of water is not related to this bill. WAWSA has a policy that if there 
is a shortage of water that they're obligated to provide water to domestic and municipal use 
first and then industrial supply later. That has not actually worked out very well in terms of 
the actual delivery, as we talked about in the earlier hearing (referring to SB 233 6). Most of 
the water is going to the oil industry rather than to the people in western North Dakota. 

Chairman Porter: The language being used as industrial water sales, that would include a 
fertilizer plant, a gas processing plant, Menards, at what point is your line being drawn so 
that it narrows it down to what you're trying to get at? Rather than cover all of commercial 
or industrial water sales? 

Harms: I think as the project has evolved, there has been a distinction between 
commercial use and industrial use. Most of the time we have tried to make the point that 
industrial use includes the language for oil and gas exploration and development. 
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Chairman Porter: Is that definition someplace in the century code, that makes it crystal 
clear? 

Harms: I think SB2233 speaks to that in a number of instances. The bill you have in front of 
you also speaks to industrial infrastructure, solely for industrial water sales for oil and gas 
development. So we see that throughout the chapter that deals with WAWSA, with the 
intent of trying to make the distinction between industrial water sales. I know WAWSA 
makes two distinctions: One domestic and municipal that includes any of the commercial; a 
welding shop, private business or residence and two, industrial oil and gas sales. 

Chairman Porter: Our little ranch east of here had a rural water supply coming by that 
basically gave the same comments. That if you don't let the water line go through here then 
you're not going to get hooked up to the water. Don't you think that it's fairly relevant that if 
you are stopping the water line that you shouldn't get hooked up to the water line? If you 
are the person creating the law suit, the next day should you get to be a friend too? 

Harms: I think you're right, it's common practice within the rural water district community to 
have policy like that. We're not taking issue with that particular policy. We're taking issue 
with two things: One and most importantly, that you use eminent domain to put the 
waterline in to get to an oil facility. That's what this bill is designed to address. That does 
not affect the situation that you're talking about. Secondly, if you have one land owner that 
holds up the process for their neighbors to get water. 

Chairman Porter: The other thing that I've been involved in is the same situation with 
electricity, I may not directly benefit from the transmission line but they have the right to use 
eminent domain because it serves the better good of the entire area. In some cases the 
line going through my property doesn't even touch down inside of the state of North Dakota, 
but they still have the power of eminent domain. How do we draw that line, if it's good for 
one public utility is it good for all public utilities? 

Harms: I think you are exactly right, I don't think SB23 6 1  does anything of the sort. What it 
does is continue the authority that you just described. We recognize that there is an 
enormous amount of public good that goes along with this project. What we are trying to do 
is maintain some management of it during the interim. This bill simply says to WAWSA you 
cannot use eminent domain to take water for industrial purposes. 

Steve Mortenson, Chairmen of Independent Water Users; testimony #2 

Robert Howton, Operations Manager- Lindale Water Company; testimony #3 

Mike Ames, Ames Water Solution; testimony #4 
I would like to explain the cost for a private company to put in water pipe compared to what 
WAWSA pays; written testimony #4. Typically, buying easements is the toughest part of 
putting in water pipeline. It takes us 6 to 12 months to secure easements for 10 miles. We 
don't have the option of using highway right of way, we can't do that. That poses a real 
unfair advantage in the market. We are asking for a little equity in this bill. Typically a rural 
water system doesn't have to buy easements. What we are asking for is fairness in the 
market place. Our concern is when they compete in the market and are selling industrial 
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water and are getting easements at an unfair advantage. If they don't have eminent domain 
and are willing to pay fair market price for it, then we are fine with it. 

Rep. Dick Anderson: How many miles of pipe do you have? 

Ames: We have close to 3 0  miles. Our water is on demand, we have 5,000 barrel storage 
tanks and some dugouts we will store water in. 

Troy Kuntz, Chairman-NW Land Owners Association. We believe it is a very short step 
for the oil industry to use eminent domain for industrial purposes on private land. We ask 
that you support this bill. 

OPPOSITION: 

John Olson: Western Area Water Supply, Attorney: This bill originally was designed to 
shut down any build-out of WAWSA, it was amended so that the water cannot be used 
solely for industrial use. I think that the language used would be open to litigation. 

Jarat Wirtz, Executive Director of WAWSA; written testimony #5 

Rep. Mike Nathe: It seems to me that the gist of this bill is a customer service problem. 
Have you reviewed the letter to see what they're telling these land owners so when they 
mention eminent domain it's done in a tasteful manor? 

Wirtz: The letter states that WAWSA does hold the right to use eminent domain, although it 
might be a last resort issue. We do reserve that right to use it. We don't allow the land 
agents to talk about it. 

Rep. Mike Nathe: Do they send them one letter or a couple letters that gradually become 
more stern? 

Wirtz: Just one letter, at that time the attorneys make contact through the phone or 
visitation. 

Rep. Mike Nathe: In regards to the testimony from the Dominick bothers (#1 B, p.4), "the 
WAWSA board has passed a policy to recommend denial of water service on any property 
where the owner did not voluntarily grant an easement, As such, if you have any 
commercial development plans for your property, the WAWSA Board . . .  would be unlikely to 
recommend providing water service to your parcel. " Is that true? 

Wirtz: Yes, we have a problem that people don't want the line but they want the water. 
We feel we have to do something and as Chairman Porter pointed out it is common policy 
with public utilities. We would be open to negotiating with the land owner at a later date if 
they want water, but we feel we need to have some consequences or we would never get 
anywhere. 
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Chairman Porter: There was an accusation that was made previously that said you're 
using the power of eminent domain to allow oil companies to get easements that they 
would not otherwise get, can you expound on that? 

Wirtz: We are only using eminent domain where there is a domestic benefit at the end. The 
oil companies are coming to our line and hooking up, they're bringing their own 
infrastructure to us with their equipment. 

Chairman Porter: Regarding the Water Commission's budget, the policy put into the 
budget does the same thing as this bill does. It states that, "funds may not be used solely to 
construct industrial water infrastructure or to provide industrial water for exploration or the 
development of oil and gas. " It appears in the Water Commission's Budget that this has 
been taken away and that this is the extra hammer on top of it to take it away even more? 

Wirtz: Yes, we don't build infrastructure solely for industrial uses, it's their job to come to 
us. 

Chairman Porter: Inside the water commission budget, I know full good and well that there 
is talk of a Red River water supply project, talks about running pipeline for industrial use 
only to Jamestown so that a fertilizer plant can be built. Shouldn't we be taking away their 
use of eminent domain on those projects to keep this fair and equitable across the state? It 
is really our job to make sure that all of our laws apply to everyone? 

Wirtz: We believe that would be only correct. 

Eric Volk, Executive Director-ND Rural Water Systems Association; written 
testimony #6: I would like to invite anyone that has rural water issues to call me, we're on 
the World Wide Web. We get calls from people all over the state and try to help them 
through water issues. Our services are free of charge. 

Tami Norgard, Legal Counsel for WAWSA; written testimony #7, handed out. 

Chairman Porter: We will put this hearing on hold for Mr. Sand until tomorrow, he is 
serving our country and unable to attend today. 



2015 HOUSE STANDING COMMITTEE MINUTES 

Energy and Natural Resources Committee 
Pioneer Room, State Capitol 

SB 23 6 1  
3 / 13/2 015 

Job# 2 482 6 

0 Subcommittee 

0 Conference Committee 

Committee Clerk Signature c 
Explanation or reason for introduction of bill/resolution: 

Relating to the use of eminent domain by the western area supply authority. 

Minutes: JI Attachments 0 

Chairman Porter reopens hearing. 

Duane Sand, Independent Water Providers: I support SB23 61. I think that this bill is very 
important for the success of a level playing field and that we not get into the slippery slope 
of not condemning people's land so a public business can get into the commercial business 
of making money. If it's true that the oil companies come to WAWSA, as Mr. Wirtz claims, 
then why do they need eminent domain for commercial use when the oil companies come 
to them using their own pipelines and equipment? If this is true the easement are taken 
care of by the oil companies. I think you who are charged with protecting tax payer's dollars 
need to really look at and understand. 

Chairman Porter: So you would suggest that we remove the component for oil and gas 
development and make it for all infrastructure that is solely for industrial water sales, so it 
covers the entire state? 

Sand: If I understand your question correctly, as it pertains to WAWSA, condemning or 
using eminent domain to put pipe in the ground that is for commercial use, I think they 
should not be allowed to do it and that's the way the bill should read. 

Chairman Porter: Are you asking us to amend out the sales for oil and gas development 
so that it does cover the entire state of North Dakota for all of this type of situation so that in 
the future we aren't having this discussion again. That eminent domain can only be used 
for residential and commercial use. 

Sand: I've not thought about it, but I think it makes great sense. I don't know anywhere else 
in the state that pits a public and utility and a private business. 

Chairman Porter: Apparently you haven't seen the fight that happens between MDU and 
the rural electric cooperatives. 
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Rep. Mike Nathe: The bill pertains to WAWSA and eminent domain but it doesn't mention 
any other rural water cooperatives in the state. How do we answer that? If this bill passes 
and it takes away WAWSA eminent domain but not the other rural water coops, how do we 
explain that? 

Sand: I'm not sure I'm best prepared to answer that. I can tell you I have heard the Rural 
Water Association oppose some of these changes. I think the question is where else in the 
state are private individuals trying to compete with a public entity? I don't think there are 
many other places. 

Rep. Curt Hofstad: Because of eminent domain you are in an uneven playing field, as far 
as cost is concerned, eminent domain does not guarantee a cost from a stand point of 
WAWSA that land owner still has the ability to negotiate with WAWSA as he does with a 
private independent who wants to lay that same line. How do you justify the fact that other 
than the time constraints? 

Sand: You're right there are negotiations, in 90% of them I would say, are with oil 
companies or eminent domain that goes across land. There's not been a lot of times when 
WAWSA has used eminent domain and that's another reason I don't understand why they 
oppose it so much. It's a well-known fact that it is the settlement is largely less than what 
the market will bear. 

Rep. Curt Hofstad: I'm confused as to why the independent has less standing in those 
negotiations, other than the time factor? 

Sand: They put in their trunk line that was at a much reduced cost. Now, the issue is that 
we're paying a lot more for the pipes that go through these people's land. Their stated 
policy is if you don't let us go through your land we will eminent domain you. That's their 
policy. I cannot sell my water as cheaply as WAWSA does, I was told by an oil company 
that I have to charge them a certain amount for water or they will go to WAWSA to supply 
it. 

OPPOSITION: None. 

Chairman Porter closes hearing 
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Chairman Porter opens hearing. 

Rep. Curt Hofstad: I move a Do Not Pass. 

Rep. George Keiser: Second. 

Vice Chairman Damschen: I will not support the motion because I think our constitution 
says it can't be used strictly for economic development. I think it clouds the issue a little bit 
to not do what this bill says. 

Chairman Porter: The only thing I would add to that is that the constitutional amendment 
was for private economic development, public utilities; MDU, Basin Electric, they still use 
eminent domain. Basin Electric's looped power line around the oil patch certainly would 
have an economic development argument that they used eminent domain or a possibility to 
use eminent domain. We still fully allow utilities to use it. My issue is that you can't just 
restrict one utility and not the others. How are you going to put a water line from over to 
Jamestown industrial park for the sole use of Cenex Harvest States to make fertilizer in the 
name of economic development and value added ag if they don't have the ability to use 
eminent domain for that water line? To single out one entity is the wrong policy. 

Vice Chairman Damschen: I basically agree with that but I think there are times when it's 
really hard to differentiate between what's providing a public service and what's actually 
economic development. I 'm going to resist the motion. 

Vote: Yes 1 2, No 1 ,  Absent 0. 

Rep. Mike Lefor: Carrier. 
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SB 2361, as engrossed: Energy and Natural Resources Committee (Rep. Porter, 
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VOTING). Engrossed SB 2361 was placed on the Fourteenth order on the calendar. 
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~s GROUP SB 2361 

Senate IBL Committee 

Mr. Chairman, Members of the Committee: 

My name is Robert Harms. I am the lobbyist for the Independent Water Providers who support SB 2361. 

The bill is necessary to curtail the abuse of eminent domain authority being wielded by WAWS against 

ND citizens. 

What does the bill do? 

The bill simply limits WAWS to the use of eminent domain authority for the purpose of providing 
domestic water supply to the people in its service area. It would prevent WAWS from abusing the 

eminent domain authority in the manner it has for the past several years. 

Why is it necessary? 

WAWS abuses eminent domain authority. 

It threatens landowners that they will not get water if the landowner forces WAWS to use eminent 

domain which is WAWS policy (see-attached). Then it will often place a water line upon their 
property-not for domestic use, but to sell water to the oil industry, and not provide water to the 

landowner. And finally WAWS compounds the problem by using these heavy handed tactics by paying a 

fraction of what the private sector pays for right of way/easements. 

We ask for your support of SB 2361. 

Thank you. 

Robert W. Harms 
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POLICY BULLETIN NO. 

SUBJECT: Availability of Project Water for Voluntary Acquisition of Right of Way 

POLICY: 

To meet the Business Plan, WA WSA needs to acquire a significant amount of right of way in a 
short time period. , Z -
For property owners who voluntarily enter into easement agreements or sell property to 
WA WSA, WAWSA will favorably consider providing water service from the Project if 
requested by these property owners. If the property owner is served by a WA WSA member, the 
WA WSA board will recommendation to the member that service be provided to the property 
owner. 

For any property owner who does not voluntarily grant an easement or sell property to WA WSA, 
where condemnation is initiated, WA WSA will likely not consider any regpest§ for project wate{. 
from the owner of the condemned property. If water service is instead provided by a WA WSA 
member system, the WA WSA b.E._ard will likely recommend that the member deny any requests 
for ~ervice from that property own.er. 

Adopted April 18, 2012 
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Robert Harms 

rom: 

ent: 
Steven Mortenson <56smort@gmail.com> 
Tuesday, February 03, 2015 12:31 PM 

S/3 ;;)_J� I �/4/k5 -#/: 

To: jklein@nd.gov; tomcampbell@nd.gov; raburckhard@nd.gov; joetmiller@nd.gov; 
npoolman@nd.gov; pmmurphy@nd.gov; georgesinner@nd.gov; 'Robert Harms'; 'Duane 
Sand'; 'Dustin Gawrylow'; 'Mike Ames' 

Subject: FW: Letter for WAWS from Rod Prewitt 

From: Kim [mailto:kimr@prewittandco.com] 
Sent: Tuesday, February 03, 2015 12:27 PM 
To: 56smort@gmail.com 
Subject: Letter for WAWS from Rod Prewitt 

My name is Rod Prewitt, local farmer, rancher and cattle buyer in this area for all my life I own and operate a feedlot and 
farm and ranch on the North Dakota side by Fairview Montana. I was approached by WAWS were they wanted to install 
a water pipeline across my field. they did not say what it was for, but they told me they had the right to condemn my 

land and put the water line in were ever they wanted, and also if I did not give them a easement for this they would 
deny me water. I have gravity irrigation land and were they wanted to put the line would have affected the flow of 

water on my property , that was the main reason I did not want the line. Also they were so rude and arrogant to me I 
didn't care if they every touch foot on the place again. After dealing with oil companies and pipeline companies they 
have treated me far more better and fair then I was ever treated by this organization. I later found out that they were 

A trying to obtain easements so they could continue to sell water to the oil industry, hell this a state project what is it 
W doing competing with private business. They didn't condemn my land but I made they go around the field instead going 

of right though it which they wanted to to. Again I was treated very rude and if this is the way North Dakota runs their 
state , I am glad I live in Sidney Montana. 
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Robert Harms 

From: •ent: 
o: 

Cc: 
Subject: 

Shawn Berry <shawnb@unverferth.com> 
Tuesday, February 03, 2015 9:49 PM 
Steven Mortenson 
Shawn Berry; Robert Harms 
IBL Committee 

Dear Mr. Chairman and members of the Senate I BL Committee, 

.2/'I /15 

My name is Shawn Berry. I am a fourth generation landowner and have enjoyed living in Mckienzie County over 40 
years. We were first approached Feb. 12, 2012 for right of way. My family owns several miles of property next to 

highway 200 near the Yellowstone River. Please understand this is an area of prime interest for development. Decisions 
we make could affect my grandchildren some day. We had not once indicated we would not sign and began to receive 
threatening letters that with quick claim they would push through anyway and we would be taken off the list for use of 
the WAWS line. Before we had time to discuss we were threatened to the point I felt it was affecting my fathers health 
and it wasn't worth the fight. We also have property Township 152, Range 104, Sec 34 and at the time the map from 
WAWS indicated 2 oil wells with no other water interest. Yes, no residence. No one except oil wells and we were 
threatened to the point I can't even find the letter as it upset everyone so much we threw them away. I don't have 
access to WAWS 2012 map, however if someone views the land I described, you will find map with 2 oil wells with 
WAWS water only through the use of eminent domain. We want to work together through discussion to improve our 
community. We were never opposed to rural water, however when the line begins to blur with commercial use for 
profit, it will affect decisions by land owners. I hope legislators understand just the notion of eminent domain sours any 
efforts with land owners who would otherwise gladly improve the community. 

One more thing, I received a bill from rural water. I still don't have meter or water. A buried line and waiting?? I called 9nd insisted I will not pay my bill until water is flowing, I'll share with the cows until then ... 

Thanks for your time, 
Shawn Berry 

This e-mail message is intended by Unverferth Mfg. Co. Inc. for use by the individual or entity to which it is addressed. 
This message may contain information that is privileged or confidential. It is not intended for transmission to, or receipt 
by anyone other than the named addressee (or a person authorized to receive and deliver it to the named addressee). If 
you have received this transmission in error, please delete it from your system without copying or forwarding it, and 
notify the sender of the error by reply e-mail. Thank you. 
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WAWS at a glance: 

2011: Cost: $150 million 
REVISED: 

January, 2015 
IWP: 1/31/2015 

Authorized by HB 1206 to construct water system for NW ND, paid in part by sales of industrial water to 
the oil industry for tracking. $110 million loan from ND; $40 million likely in 2013. 
After the debt is paid, WAWS members retain profits less 5% to ND. 
Intent was to build 12-15 water depots along major highways; not the spider web system seen in 2013. 

IWP objected and warned: oil industry would find ways to reduce water needs; market was mature; 
needs being met; 80% of water from private sector; balance by local communities. Competition was 
vigorous and growing. 

In 2011, ND used 9400 ac.ft. of water; 20,000 ac.ft. of new permits were pending. Today ND has 
116,000+ ac.ft of permitted water available to the oil industry. (325,851gal.=1 acre foot) 

Legislature mandated WAWS to "minimize impacts" upon private sector as it located water depots. 

2013: Cost $230 million ($120 million new funds; $80 million debt; $40 million grants) 

WAWS had shifted strategy from water depots along highways to a broad network of lateral pipelines to 

provide industrial water throughout the oil industry, and failing to meet domestic water demands. 

The Compromise- a new model--SB 2233: 
Controversy continued into 2013 and produced SB 2233-a compromise designed for resolution. IWP 
supported SB 2233 as a compromise to resolve the conflict. SB 2233 provided: 

-ND took responsibility for $190 million of debt (absolving locals, in case of default) 
-ND retained all profits once debts were paid---to be paid to Resources Trust Fund 
-WAWS was to concentrate on domestic water supply 
-No future industrial water expansion was to occur, unless approved by State Water Commission 
(SB 2233 Section 19(3)) 

The Compromise failed; controversy remains; WAWS continues expansion to industrial water supply. 
SWC has regularly approved expansion of industrial water supply, in spite of the intent of SB 2233. 

WAWS now has 41% of the industrial water market in McKenzie and Williams County (SWC presentation 
of 11/18/2013), including a contract signed with Continental Resources, in May, 2013-before effective 
date of SB 2233-- for up to 35 MILLION gallons @ month (about 25% of the water in Williams County) . 

2015: Cost $350 million (WAWS indicates they are headed to $460 million) 
WAWS wants $120 million ($30 million of debt) for further expansion, purportedly to meet population 
demands projected to 2035. The apparent goal is the expansion of industrial water supply-via a spider 
web system never contemplated, nor approved by ND Legislature, rather than getting water to people. 

2015 Legislative objectives: 
1. Direct WAWS to deliver water to people in NW ND, as its primary objective. 
2. Implement SWC oversight of any further expansion of industrial water as intended by SB 2233. 
3. Suspend additional debt in view of decline in oil prices and drilling rigs in 2015-2017 biennium. 
4. Condition future funding for domestic build out, upon independent verification of domestic demand. 

I 
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WAWS At-a-glance---ADDENDUM I: Other facts of interest 

State Engineer approved WAWS expansions since passage of SB 2233 in 2013: 
2013: 7 expansions 9,500,000 gallons 
2014: 18 expansions 448,700,000 gallons 

1/31/2014 

Engineers: AE2S did the study, lobbied for HB 1206, wrote the RFP after passage, was the only 

firm to bid on RFP; awarded 4 year contract, and then imposed 4-8% fee increase. Fees paid: 

2012 : $10.8 million 
2013/14: $15,572,351.11 + 
AE2S CONSTUCTION $118,091.29; AE2S division provides water to oil industry; AE2S website. 

Lawyers/lobbyists: 
$500,000 on lawyers (Vogel law firm-2011-2012) + $340,000 (2013 and 2014) 
$50,000 annually for a lobbyist+ $63,000 (2013 and 2014) 

Costs: Has grown from $150 million to $350 million and headed to $460 million 

Change in the Market: 2011 and today 
In 2011,_WAWS proponents argued they would have little impact on the private sector and that there 
would be enough water sales for everyone: 

2011 ND used 9,400 ac.ft.; WAWS (members) provided 579 ac.ft. 6% of market* 
2012 ND used 16,362 ac.ft.; WAWS provided 1332 ac.ft. 8% of market * 
2013 ND used 15,600 ac.ft.; WAWS provided 3607 ac.ft. 18% of market* 

*SWC Report: July 2014 
2014 ND used 25-28,000 ac.ft.;** WAWS provided 5905. ac.ft. 21% of market*** 

** estimate from 2014 NDIC frac water report in consultation with SWC; excludes SWP 
* ** final figures for 2014 industrial water are pending and will be provided 

WAWS industrial sales revenues: 
2012 $11,678,000 
2013 $24,044,000 
2014 $32,851,000 (through 8/2014)* as per Interim Legislative Committee report 

Eminent domain : Threats to landowners; WAWS policy is to NOT provide water if landowner 

refuses to provide an easement (even if pipe is for the oil industry). Threat gives advantage 

over private sector-a likely violation of ND Constitution prohibition. (See Art I, Section16) 

Federal monopoly-1926(b): WAWS asserted that it had a monopoly to sell water, under federal law (7 
USC 1926(b)); controversy followed, threatening access to Lake Sakakawea and private water 
development. WAWS knew of but did not disclose the issue in the 2011 Session. (Invoices Vogel Law 
Firm). SB 2233 resolved the issue. 

Debt service status: BND reports WAWS is 18 months and $10,000,000 ahead of schedule. 

Most new capacity for industrial water: Records through 2013, reveal 65-70% of new expansion of 
WAWS is dedicated to- and utilized for industrial water supply! (See SWC website; WAWS minutes) 
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To the Senate IBL Committee: 

Independent Water Providers 
Mortenson farms 

Steve and Lois Mortenson 
14018 49 St NW 
Williston, ND 58801 
Home Phone (701) 572-5873 
Cell Phone (701)  770-0942 
56smort@gmail.com 
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SB 2361 

My name is Steven Mortenson , a local farmer and rancher from western North Dakota and chairman of the 

Independent Water Providers. 

To start, here is a little h istory on why our group was formed in 201 1 .  

North Dakota had been blessed with the start of an energy boom. The oil industry figured out how to use water 

to frac oil wells and release crude from the shale located two miles beneath the ground. In the early stage of the 

development, the private sector was the first to invest in supplying the oil companies with their water needs. There 

were no guarantees and we took this risk ourselves . 

In the fall of 201 0 we heard rumors about a state project being planned to come and serve the oil industry. At 

the same time, it was supposed to develop municipal and domestic needs for the area. The IWP supported 

developing a water project for the northwest area to serve municipal and domestic needs, but were opposed to a 

project, known as Western Area Water Supply, that wanted a state guarantee and to compete with private 

business. 

The bill passed by the Legislature in 201 1 contained a "quick take provision ," (eminent domain) which allowed 

WAWS to obtain easements to install the water pipelines. These easements could be taken from a landowner 

without their consent as provided rules of eminent domain. 

We felt if this project was only going to address the rural and municipal needs the eminent domain authority 

could be accepted, but the project has evolved into a commercial enterprise for selling water to the oil industry 

rather than getting water to people of our area. It is wrong that WAWS can get an easement in two months and 

only have to pay $14 per rod to the landowner when oil companies, pipeline companies, and private water sellers 

are paying $ 100 to $200 per rod on top of waiting up to a year. This is an unfair to the landowners and private 

J 
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water sellers. You wil l  hear today, and see examples where WAWS has threatened North Dakota landowners with 

eminent domain---and then put in a pipeline to an oil company, while the landowner still waits for potable water. 

• Now that the major trunk pipelines have been installed, the IWP feels that the WAWS should be restrained to use of 

eminent domain--solely for domestic purposes, and prohibited to threaten landowners for placement of industrial 

water l ines that serve a commercial purpose. 

The IWP has worked hard in the last two Sessions to focus WAWS on its mission of delivering water to people 

in northwestern North Dakota, as promised and to l imit their industrial market share, which was at 40% for the 

Williams and McKenzie counties as of November of 201 3. Since we are still waiting for numbers for the 2014  year 

that number could be even higher. 

Originally, my goal as chairman of the IWP was to stop the State from selling industrial water. During the 201 3 

Session we realized the State had to sell water to pay off the debt committed to them in 201 1 .  But, to allow WAWS 

to accrue even more debt and ignore the original intent of providing water to rural and municipal areas is not fair to 

your constituents in North Dakota. And it's even worse when they are being abused with eminent domain authority 

• that takes WAWS further from their assigned mission. It is time to l imit WAWS authority to threatened North Dakota 

landowners with eminent domain, when the purpose is not to provide water for domestic use. For these reasons we 

ask you to support SB 2361 . 

Steve Mortenson 

• 
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Testimony of Jaret Wirtz, Executive Di rector, WAWSA 

Opposition to Senate Bi l l  2361 - Related to Eminent Domain 

Senate Ind ustry, Business, and La bor Comm ittee, Sen. Jerry Klein, Chairman 

Bismarck, North Dakota - February 4, 2015 

Good morning Chairman Klein and members of the Committee. My name is Jaret Wirtz and I serve as 

Executive Director of the Western Area Water Supply Authority (WAWSA). I am here today to explain 

the importance of eminent domain for rural water systems and our opposition to SB2361  as it singles out 

WA WSA and potentially erodes this tool for all rural systems across the State. 

The I m portance of Eminent Domain 

Unrestricted eminent domain is critical to the success of rural water systems across the State and across 

the Nation. The right to exercise eminent domain ensures that a rural water system can route to waiting 

customers in the most logical, safe, and cost effective manner. Generally speaking, rural water systems 

use it sparingly and, for the most part, landowners are eager to receive good quality drinking water onto 

their property. 

There are some distinctions between large transmission lines and rural water lines in that WA WSA has 

paid approximately $ I  .3M in easements for large transmission mains that can range in excess of 24-

inches. Rural water lines for WA WSA are handled as they are for all rural water systems across the 

state in that the landowner/end user is asked for clearance (or easement is gifted) to reach the end user. 

It is not uncommon for rural water customers to wait years after the initial sign-up period to receive 

water. Eminent domain can mitigate a lone landowner issue to make sure one person isn ' t  denying 

others around them access to good quality drinking water as well as driving up the cost of the project, 

which ultimately affects the user rates . 

I 
Opposition to 5823'4 

Industrial, Business, and Labor Committee 

February 4, 2015 
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WA WSA can not afford to raise user rates to cover any project costs due to delays. WA WSA members 

are already at the top of the scale in comparison with other communities and rural water systems around 

the State. (Williams Rural Water is the third highest in the State) [See Attached Water Rate Info] 

WAWSA has a H istory of Using Eminent Domain Sparingly 

Although WA WSA has not exercised eminent domain but for three times, having the right to use it in 

certain instances ensured timely progress of the system. Over the course of the last four years, WA WSA 

has constructed more than 540 miles of transmission lines and rural water distribution networks, as well 

as pump stations,  reservoirs, and other critical infrastructure serving an estimated 70,000 people in the 

service area. 

In that time, eminent domain was used three times including once when the landowners themselves 

recommended condemnation to expedite the sale of the land as it was held in a trust and was tied up in 

legal issues. In the other two instances, inidividual land owners were holding up construction. In one 

case, WA WSA negotiated with the landowner for over a year and a half and for over two years in the 

other case. 

Complexity of WAWSA System as it Relates to SB2361 

SB236 1 intends to amend Subsection 2 of Section 6 1 -40-05 of the North Dakota Century Code where by 

designating that WA WSA may only use eminent domain for infrastructure (pipelines, pump stations, 

reservoirs, etc.) that is solely for domestic use. 

The reality of WA WSA is that transmission lines and rural water distribution lines as well as other 

infrastructure carry water for both domestic and industrial use. The system is comprised of multiple 

communities and rural water systems coming together with their own infrastructure in place as well as 

additional build out of transmission lines and rural water distribution lines, looping, etc. 

Some of the founding members already had industrial infrastructure tied to their systems. Other • infrastructure was built out with the idea that, at some point along the system, there may be an industrial 

Opposition to SB2361 

Industrial, Business, and Labor Committee 

February 4, 2015 
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connection. The majority of the transmission lines and rural water distribution lines have some form of 

industrial water use as this was the basis of the business plan for the project. 

There is no way to simply isolate the domestic use lines from the industrial lines. The water flowing 

throughout the system is a mixture of both. Unfortunately, this bill does not take into account the 

technical nature and complexity of the system. 

The Dangers of Passing SB2361 

With over 320 miles in construction, over 270 more miles in final design, hundreds of additional miles 

in the planning stages, and a current total project cost of approximately $469M, this bill could cause 

significant schedule and financial issues down the road. 

If enacted, this bill could dramatically increase the cost of the project, inflate user rates, as well as delay 

or prevent service to rural users. It would be possible for one landowner to cause a delay of a project 

serving hundreds. Not only is it a nuisance, and sometimes a hardship, for rural users to wait for water 

but the delays can start to wear away the ability to sell water overall which is  critical in paying back 

approximately $ 1 50M of current State guaranteed loans. 

Additionally, when project costs start to creep up, more sales to industry are needed to cover the debt. It 

turns into a catch-22 for W AWSA and the State. 

Beyond singling out WA WSA, we fear that this bill also sets a dangerous precedence for other rural 

water systems in the State. Once this bill is passed, it starts to erode the very nature and purpose of 

eminent domain. Other rural water systems in the Bakken region currently do and potentially could sell 

additional water also to the oil industry. Are other rural water systems next? Could this legislation lay 

the groundwork for other caveats across the State? 

Opposition to 582361 

Industrial, Business, and Labor Committee 

February 4, 2015 
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• 
Do Not Pass SB2361 

• 

W AWSA strives to be fair and continues to work towards doing the most good for the most people. We 

try to focus on building trust with landowners and to utilize eminent domain sparingly. We treat 

landowners fairly, while advancing our goal of serving a growing population effectively and efficiently. 

We strongly urge a do not pass on SB236 1 .  At a basic level, it simply cannot be applied to W AWSA as 

it was written because it does not take into account the complexity and purpose of the system. On a 

broader level, it has the potential to cause significant delays and increase project costs. Please do not set 

this precedence of disregarding long-standing regional and rural water system rights . 

Opposition to 582361 

I ndustrial, Business, and Labor Committee 

February 4, 2015 
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NORTH DAKOTA REGIONAL WATER SYSTEMS 
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Testimony of Tami Norga rd 

Shareholder with Vogel Law Firm, Legal Counsel for WAWSA 

Senate Bi l l  2361 - Related to Eminent Domain Changes 

Senate I n d u stry, Business, a n d  Labor Comm ittee 

Bisma rck, North Dakota - February 4, 2015 

Testi mony Outl i ne: 

• 

• 

1. Domestic and I ndustrial Water Services are I ntegra l ly I ntertwi ned 

a .  A l l  M a i n  Tra nsm ission Lines a nd many o f  t h e  rura l  water system l ines bu i l t  o u t  inc lude some 

component of industr ia l  water uses, such as service to a water depot, latera l  pipel ine or con nect ing 

a n  o i l  wel l  to rural water for maintenance water service . As such, SB 2361 would  im pact the a bi l ity 

to design and  construct most of the p lan ned WAWSA infrastructure.  

b .  SB 2361 proposed to e l iminate WAWSA's a bi l ity to use eminent domain to acqu i re any water 

p ipel ine easement if there is a ny ind ustria l  water served by that p ipe l ine.  Since most of the 

pipel ines WAWSA bu i lds  cou ld  include a component of ind ustria l  water supply, the practica l (and 

l i kely intended) effect of SB 2361 is to ha lt  WAWSA's abi l ity to bui ld wate r p ipe l ines to new service 

areas a nd l imit WAWSA's ind ustria l water sales . 

2. Eminent Doma in is Crucial  to Bui lding a Public Water System 

a .  La ndowners i n  Western North Dakota cou nties a re understa nda bly fatigued with req uests for 

easements. I 'm from McKenzie Cou nty and work with many landowners who receive a few 

requests pe r month for new electric l ine easements, natural gas l ine easeme nt, water l i nes, 

prod uce water l ines, pad sites, etc. And not a l l  co mpanies do a great job or restoration, lead ing 

landowners to be less wi l l ing to grant easements. As such, having the a uthority of eminent 

domain  is a key point in  negotiations with landowners. 

b .  WAWSA does not a buse its em inent domain a uthority, but genera l ly works through a process with 

la ndowners to try to address their  concerns. WAWSA has right-of-way agents contact a nd meet 

with landowners to d iscuss the requested easement and answer a ny q uestions of the landowner. If 

it becomes obvious that the la ndowner is unwi l l ing to sign after a few contacts, the WAWSA board 

wi l l  issue a reso l ution of condem nation and ask me to engage in d iscussions with the la ndowner 

before taking any lega l action .  The negotiations a re fa i rly successfu l, as WAWSA has actua l ly on ly 

fi led condem nation actions 3 times with over 320 m i les of pipe l ine being i nsta l led .  

c. I typica l ly send a letter to landowners advising them of the reso l ution of the WAWSA Boa rd to 

in itiate condem nation if we are u nab le to work o ut the terms of a n  easement. Often t imes, 

landowners have decided they wi l l  not grant any new easements give n past bad experiences or  else 

they want to be paid at the same rates as  the o i l  compan ies pay. I advise the la ndowners of the 

d ifference i n  prices req u ired by o i l  com panies, without the power of eminent domain in  most 
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cases, which have to pay whatever the la ndowner wa nts in order to cross that land.  With eminent 

domain,  the va lue of the easement is determined by law to be equ ivalent to the leve l of land va lue 

lost by the easement. I n  short, how m uch less wou ld  a wi l l ing buyer pay for a property with  a 

water pipel ine as opposed to a s imi lar  property without a water p ipel ine.  That d ifference is the 

value of the easement accord ing to the cou rts. Buyers i n  the Western North Da kota ma rket wi l l  

typica l ly pay the same amount (or actual ly more) for properties with water p ipe l ine easements and 

access to water, so the easement va lue is fa i rly l im ited when comparab le  sales a re studied by 

a ppra isers. 

d .  Once landowners understa nd the lega l process a n d  the va luation, we are general ly ab le  to work 

out the terms of an easement and add ress concerns they have regard ing crop loss, fencing, 

d ra inage, indemnification, etc. 

e. In the three cases where condemnation plead ings were actua l ly fi led, they we re a l l  reso lved 

amica bly. 

1. In one case, the la ndowner was a trust who agreed to se l l  WAWSA land for a reservoir site. Yet 

there was a right of first refusa l for one trust beneficiary who was ab le  to buy any land so ld by the 

Trust. In that case, the beneficia ry wou ld  not re lease h is r ight of first refusa l, so WAWSA 

proceeded with condem nation with the fu l l  agreement of a n  agreed u pon compensation to the 

trust. The Cou rt tra nsferred the property and the case was d ism issed.  

2 .  I n  the second condem nation case, the beneficiary with the right of first refusal in the exam ple 

a bove refused to grant a rural wate r l ine easement after a lmost 2 yea rs of negotiations of the 

terms. With in  a very short t ime of fi l i ng the condemnation paperwork, a s igned easement was 

provided by the landowner. 

3. I n  the th i rd condem nation, the la ndowner s im ply refused to sign si nce he wa nted a free hookup 

for m ult iple renta l t ra i lers on his prope rty, which were not gra nted . That action was fi led and was 

sett led through a vo l u ntary easement last month.  

3.  Conseq uences o f  Passing SB 2361 
a .  I f  WAWSA d i d  not have condemnation a uthority to bui ld a water pipel ine, WAWSA would  be 

req u i red to pay much more in  easement prices, basica l ly  whatever it wou ld  take to get across 

la ndowners' property. And if one la ndowner received high payments, a l l  l andowners on that l ine 

wou ld  want s imi la rly h igh payments. As a conseque nce, the expense of  the project wou ld  esca late 

sign ifica ntly or  the plan to serve all the intended users wou ld  have to be aba ndoned.  

b. The very prem ise of the funding mecha n ism for created by the Legis lature for WAWSA was to a l low 

ind ustria l  water sales revenue to pay off the $150 m i l l ion in  State loans for infrastructure bu i ld  out. 

The project is successfu l ly operating and beginn ing to pay back loa ns, just as it was re presented to 

the Legis lature in  the past two sessions. Passage of SB 2361 wou ld  l im it WAWSA's ab i l ity to pay its 

loans . 
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a .  P roh ibiting cities a nd rura l  water systems from being a ble t o  construct l ines t o  meet industria l 

customer's requests for water service is s imply bad for business in North Dakota. It wou ld  stifle 

industrial development in the state if our  Legislature decides that water systems bu i lding l ines for 

i ndustrial uses cannot h ave the benefit of eminent domain, add ing uncertainty to an ind ustrial 

user's business p lan .  What message would that send to the ferti l izer p lants that have indicated a n  

i ntent t o  develop in North Dakota? 

b .  Opponents of the  WAWSA project inc lude independent water sel lers, who generate m i l l ions of 

do l lars per year sel l ing water of the State that is appropriated to them free of charge. I n  past 

legislative sessions, the independent water se l lers have tried to get the Legislature to cap WAWSA's 

share of the industria l  water sales ma rket, which would l imit WAWSA's construction of 

infrastructure to residents in need of water and  l imit WAWSA's a bi l ity to repay their loans. I n  past 

sessions, the Legislature recognized the d i re need for infrastructure in the Western North Dakota 

commun ities and  refused to cap WAWSA's share of the market. Like the past two sessions, 

WAWSA req uests that this Committee recognize the need to bui ld  out the water system 

infrastructure in Western North Dakota and  support WAWSA's ab i l ity to repay loans by not l im it ing 

industria l  sales. WAWSA req uests a "do not pass" recom me ndation . 
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Testimony of Eric Volk, Executive Director 

ND Rural Water Systems Association 

Senate Bill 2361 

Senate Industry, Business and Labor Committee - February 4, 20 1 5  

Chairman Klein and members of the Senate Industry, Business and Labor Committee, my 

name is Eric Volk. I am the executive director of the North Dakota Rural Water Systems 

Association (NDR WSA) which serves a membership of more than 250 cities, 28 rural/regional 

water systems, and four tribal systems. 

The NDRWSA is committed to ensunng all of North Dakota's  residents receive 

affordable drinking water of excellent quality and sufficient quantity. NDRWSA is committed to 

completing and maintaining North Dakota's  water infrastructure for economic growth and 

quality of life. Today I am submitting testimony in opposition of Senate Bil l  236 1 .  The powers 

of eminent domain play an integral part of water supply development across the state. Passage of 

this bil l  would have direct negative effects on northwestern North Dakota and set an unfavorable 

precedent for the remainder of the state ' s  rural and regional water systems. 

Historically, regional and rural water systems across North Dakota have been successful 

in obtaining a vast maj ority of easements via donation. Regional and rural water systems rely on 

donated easements to minimize proj ect costs down, which helps keep end user costs down. The 

loss of eminent domain could j eopardize rural water system' s  ability to control costs and subject 

systems to paying market rates (as high as $3 00/rod in western North Dakota). Paying market 

rates would l ikely end rural water service expansion in northwest North Dakota. This legislation 

creates a dangerous precedent for rural water systems. Other special interest groups could ask 
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for the el imination of eminent domain for rural water systems in other parts of the state, either 

ending rural water expansions in those areas, or increasing costs of service significantly. 

Below are two instances when a water system has had to use their powers of eminent 

domain. Both used "quick take condemnation" to gain the right to cross land with a pipeline . 

Scenario # 1  involved a landowner who was opposed to a commercial dairy. Several fai led 

attempts were made to acquire an easement. The easement involved a simple road crossing, but 

the landowner legall y  owns the land to the center of the road, so they had to use the 

condemnation procedure to cross the road with a pipeline. The second condemnation scenario 

was an attempt to obtain an easement to cross about 1 ,000 feet of pasture . The water system had 

been through a bad debt collection process with the landowner (customer did not pay their bill  

and was taken to small c laims court) and it j ust wasn't  possible to obtain an easement from him. 

Numerous attempts are made to obtain easements from individuals before resorting to 

condemnation. Systems also look at changing the pipeline route to go around. Sometimes that is 

not possible or is j ust too expensive to reroute. That was the case with scenario #2. It would 

have involved a river crossing and a rai lroad crossing to change routes. Systems try their best to 

not to go through a condemnation process, but as you can see, the option sti l l  needs to available 

to water systems for domestic, commercial, industrial and agricultural situations . 

With that said, I urge you to give this bill  a do not pass recommendation. Thank you for 

your time . 

:/:J: 7 



( 
\ .,_ 

(_ 

15.0837 .01001 
Title. 

Prepared by the Legislative Council staff for 
Senator Klein 

February 6, 2015 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2361 

Page 1, line 6, after the underscored comma insert "except" 

Page 1, line 7, replace "domestic use" w.ith "industrial water sales for oil and gas development" 

Page 1, line 9, remove the overstrike over "carry out the duties imposed by this chapter" and 
insert immediately thereafter". except" 

Page 1, line 10, replace "domestic use" with "industrial water sales for oil and gas 
development" 

. Page 1, line 14, remove ;'providing infrastructure tliat is solely for domestic use by" 

Page 1, line 14, after "authority" insert". except for providing infrastructure that is solely for 
industrial water sales for oil and gas development" 

Page 1, line 15, remove the overstrike over "any project authorized in this" 

Page 1, line 16, remove the overstrike over "chapter" and insert immediately thereafter " ... 
except for right of way for" 

Page 1, line 16, replace "domestic use" with "industrial water sales for oil and gas 
development" 

Renumber accordingly 

Page No. 1 15.0837.01001 
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Proposed a mendment to Engrossed SB 2361 (emine nt domain---WAWS) March 12, 2015 

P 1 .  Line 7, replace "solely" with "primarily" 

P 1. Lines 10-11, remove "except provide infrastructure that is solely for industrial water sales for o i l  and 

gas  development" 

P 1. Line14-15, remove "except provide infrastructure that is solely for industria l  water sales for o i l  and 

gas  development'' 

P 1. L ine 17-18, remove "except provide infrastructure that is solely for industrial water sa les for o i l  and  

gas  development" 
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TlHMs SB 2361 

March 12, 2015 

House Energy and Natural Resources Committee 

Mr. Chairman, Members of the Committee: 

My name is Robert Harms. I am the lobbyist for the Independent Water Providers. We support 

engrossed SB 2361 which limits WAWS use of eminent domain for solely for industrial water sales to the 

oil and gas industry. We believe the bill should be amended slightly to make it clear that the Legislature 

allows eminent domain for domestic or municipal water supply, but NOT where it is primarily for the 

purpose of industrial water infrastructure. Our amendment would make that clear. 

The bill is necessary to curtail the abuse of eminent domain authority being wielded by WAWS against 
ND citizens. 

What does the bill do? 

The bill simply limits WAWS to the use of eminent domain authority for the purpose of providing 

domestic water supply to the people in its service area. It would prevent WAWS from abusing the 

eminent domain authority in the manner it has for the past several years. 

Why is it necessary? 

WAWS abuses eminent domain authority. 

It threatens landowners that they will not get water if the landowner forces WAWS to use eminent 

domain which is WAWS policy (see-attached). Then it will often place a water line upon their 
property---not for domestic use, but to sell water to the oil industry, and not provide water to the 

landowner. WAWS compounds the problem of using these heavy handed tactics by paying a fraction of 
what the private sector pays for right of way/easements. 

For these reasons, we ask for your support and amendment of Engrossed SB 2361. 

Robert W. Harms 
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POLICY BULLETIN NO. 

SUBJECT: Availability of Project Water for Voluntary Acquisition of Right of Way 

POLICY: 

To meet the Business Plan, WA WSA needs to acquire a significant amount of right of way in a 
short time period. , 7 -

.......__ 

For property owners who voluntarily enter into easement agreements or sell property to 
WAWSA, WAWSA will favorably consider providing water service from the Project if 
requested by these property owners. If the property owner is served by a WA WSA member, the 
WA WSA board will recommendation to the member that service be provided to the property 
owner. 

For any property owner who does not voluntarily grant an easement or seJ! property to WA WSA, 
where condemnation is initiated, WA WSA will likely not con.sider any reg;µesm for project water, 
from the owner of the condemned property. If water service is instead provided by a WA WSA 
member system, the WA WSA b..2_ard will likely recommend that the member deny any requests 
for service from that property o:wner. · · 

'· 

Adopted April 18, 2012 

_ _ _/ 
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Subject 

Steven Mortenson <56smort@gmaiLcom> 
Tuesday, February 03, 2015 12:31 PM 
jklein@nd.gov; tomcampbell@nd.gov; raburckhard@nd.gov; joetmiller@nd.gov; 
npoolman@nd.gov; pmmurphy@nd.gov; georgesinner@nd.gov; 'Robert Harms'; 'Duane 
Sand'; 'Dustin Gawrylow'; 'Mike Ames' 
FW: Letter for WAWS from Rod Prewitt 

From: Kim [mailto:kimr@prewittandco.com] 
Sent: Tuesday, February 03, 2015 12:27 PM 
To: 56smort@gmail.com 
Subject: Letter for WAWS from Rod Prewitt 

My name is Rod Prewitt, local farmer, rancher and cattle buyer in this area for all my life I own and operate a feedlot and 
farm a n h the North Dakota side by Fairview Mo tana. I was approached by WAWS were they wanted to install 
a water pipeline across my 1e d. they did not say what it was for, but they told me they had th y 
land and put the water line in were ever they wanted, and also if I did not give them a easement for this they would 
deny me water. I have gravity irrigation land and were they wanted to put the line would have affected the flow of 
water on my property , that was the main reason I did not want the line. Also they were so rude and arrogant to me I 
didn't care if they every touch foot on the place again. After dealing with oil companies and pipeline companies they 
have treated me far more better and fair then I was ever treated by this organization. I later found out that they were 

--..t ing to obtain easements so they could continue to sell water to the oil ipdustrv. jlell this a state project what is it 
ng competing with private business. They didn't condemn my land but I made they go around the field instead going 

o right though it which they wanted to to. Again I was treated very rude and if this is the way North Dakota runs their 
state , I am glad I live in Sidney Montana. 

1 
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To: 

Subject 
Attachments: 

Steven Mortenson <smortens@wil.midco.net> 
Tuesday, February 03, 2015 8:29 AM 
jklein@nd.gov; tomcampbell@nd.gov; raburckhard@nd.gov; joetmiller@nd.gov; 
npoolman@nd.gov; pmmurphy@nd.gov; georgesinner@nd.gov; 'Robert Harms' 
Eminent Domain Concerns 
nd_senate_letter.pdf 

Dear Mr. Chairman and members of the Senate !BL Committee: 

My brother and I are land owners in Williams County. We have had an experience with WAWS in 
the past threatening to take our land away through eminent domain. 
We have offered testimony before concerning Senate Bills 2359 and 2373 which did not past. A 
letter at that time was composed concerning our experience with WAWS. Our experience was far 
from being pleasant. 

We have been informed of new senate bills SB 2361 and SB 2336 to ' urb the threat of eminegt 
domain from WAWS which we are in favor of. 

Sincerely, 

Allen Dominek 
2761 Leeds Rd, Columbus, OH 43221 

1 



February 3. 2013 

Dear Committee Members: 

Thank you for addressing our concerns regarding the Western Area Water Supply in relation to Senate Bills 2359 and 
2373. Representatives of the Williams Rural Water District contacted us last year for an easement to bury a 10" water 
line on our property west of Williston. We were informed that this line was very important since Basin Electric required 
this water for a new substation being built. We were told that they had contributed a sizable amount of money to 
acquire access to this water. Historically, we have had the belief that rural water was for domestic needs of farmers 
and ranchers living in the country, not for industrial/commercial applications or for people wanting to live in the 
country for pleasure or to escape city taxes. This is very important in the Williston area now since there is extensive, 
hard to control development outside the city limits of Williston. 

Because of these beliefs, we were not interested in restricting our land rights as a result of these easements - especially 
when we were to have no compensation for this non-domestic application. Allowing easements on ones' property 
reduces the owners' control of this property and limits future enjoyment of ones' own land. The following discussions 
involved Advanced Engineering and Environmental Solutions and attorney Tami L Norgard of the Vogel Law Firm. 

The terms of the easement were not very conducive to us. We were not offered any monetary compensation. Ms. 
Norgard related that if we did not sign, WRSA had the right to condemn our land and take it any way. We were told 

that condemnation would occur in weeks if we did not sign. We were also informed t hat 
che WAWSA boord hos pessed e pe /icy to recommend denial of ivoter service on eny preperty where the owner did not velunterily gront on 
easement. As such, if you heve eny commercie/ development ple ns for your property, the WAWSA Boord (who provides woter f or Williams 
Rurel Weter District) would be unlikely to recommend providing weter service to your percel." The WAWSA boerd has pessed e po/icy to 
recommend deniel of weter service on eny property where the owner did not volunterily grent en eesement. As such, if you heve eny 
commerd ql deve!opmegt plens [or 11our proeertv ~e WAWSA Boord fw/Jo provides water for Williams Rural Water Distridl would be 
~nljkel,~ fR reCOID'!J!JJ,d 2[0viding IVPtq service te llQ!/r pors:fl_ -

We had to quickly find an attorney to obtain guidance, which cost us money. Additionally, it is very hard to find an 
attorney on short notice in the Williston area that has time to immediately assist a client on a new matter. In the 
meantime, Ms. Norgard related: 

While you might think you hove more leverege byheving us weit-WAWSA has the power of quick teke cendemnatien-so it isn't es if you 
cen stop the project by weiring to sign. By allewing us to preceed with canstruction, you will be allowing many other individual• to riu;Rivo 

water much sooner than having to 111eit until June. 

We proceeded in good faith as expeditiously as we could, given not only our own time constraints, but that of our 
counsel as well. When we advised Ms. Norgard that if she wished to contact our counsel to expedite matters at her 
own expense, she responded, In your last communication, you advised that WAWSA would be required to pay if we 
coiled your attorney, which is not going to happen. She subsequently called the attorney, and we have been billed for 

the same. 

After many hours of our personal time as well as considerable expense for the attorney whom we retained, we arrived 
at a marginally desirable easement, which somewhat minimized impact upon our land and afforded a guarantee of very 
short duration to reserve a modest amount of water for five residential hookups. We are still awaiting payment of the 
nominal consideration of $10.00 within the easement agreement. Moreover, we were recently contacted to authorize 

access to our land for surveying for another pipeline. 

Two of our attorneys have told us that we were not the only ones being strong armed into giving up control of ones' 
own land. We resent the intimidation and strong-arming by a quasi governmental entity with no compensation to us 
for damages or compensation for value received by the District and its commercial customers, particularly when such 
an entities are competing with other private entities in selling water to commercial/industrial users. We object to the 
unfair taking of our land without adequate compensation while subsidizing other commercial entities at our expense. 

Sincerely, 

hit,_~ 
...-: . 

(/,ftc-.JO·PJJ~r.uv/., 
Allen Dominek Arlen D. Dominek 

2268 Northwest Boulevard, Columbus. Ohio 
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From: .t 
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Shawn Berry <shawnb@unverferth.com> 
Tuesday, February 03, 2015 9:49 PM 
Steven Mortenson 
Shawn Berry; Robert Harms 
IBL Committee 

Dear Mr. Chairman and members of the Senate IBL Committee, 

My name is Shawn Berrv .• 1 am a fourth generation landowner and have enjoyed living in Mckienzie County over 40 
years. We were first approached Feb. 12, 2012 for right of way. My family owns several miles of property next to 
highway 200 near the Yellowstone River. Please understand this is an area of prime interest for development. Decisions 
we make could affect my grandchildren some day. We had not once indicated we would not sign and began to receive 
threatening letters that with quick claim they would push through anyway and we would be taken off the list for use of 
the WAWS line. Before we had time to discuss we were threatened to the point I felt it was affecting my fathers health 
and it wasn't worth the fight. We also have property Township 152, Range 104, Sec 34 and at the time the map from 
WAWS indicated 2 oil wells with no other water interest. Yes, no residence. No one except oil wells and we were 
threatened to the point I can't even find the letter as it upset everyone so much we threw them away. I don't have 
access to WAWS 2012 map, however if someone views the land I described, you will find map with 2 oil wells with 

1WAWS water only through the use of eminent gomain. '-Ofe want to work together through discussion to improve our 
community. We were never opposed to rural water, however when the line begins to blur with commercial use for 
profit, it will affect decisions by land owners. I hope legislators understand just the notion of eminent domain sours any 
efforts with land owners who would otherwise gladly improve the community. 

_ One more thing, I received a bill from rural water. I still don't have meter or water. A buried line and waiting?? I called 
• insisted I will not pay my bill until water is flowing, I'll share with the cows until then ... 

Thanks for your time, 
Shawn Berry 

This e-mail message is intended by Unverferth Mfg. Co. Inc. for use by the individual or entity to which it is addressed. 
This message may contain information that is privileged or confidential. It is not intended for transmission to, or receipt 
by anyone other than the named addressee (or a person authorized to receive and deliver it to the named addressee). If 
you have received this transmission in error, please delete it from your system without copying or forwarding it, and 
notify the sender of the error by reply e-mail. Thank you . 

• 1 
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Tami L. Norgard 
Din:cl Dial: 71Jl.)j6.6'.l01) I 1nor~aror?1vor,elbw.cnrnl 

October 24, 2012 

Re; Pre-condemo.ation Notification 

Dear Mr. Berry, 

l am working with the Western Area Water Supply Authority (WA WSA) to assist them in acqwrjng 
parcels along their plaolled water pipeline that will provide a long-term water supply to commW1ities 
and rural residents throughout the region. As you know fr{)m your djscussions with WA WSA land 
agents and from prior maj}ings, there is a rural water pipeline planned to be located on property you 
own, as identified in the attached easement. Since the WA WSA land agents have been unable to 
fi)btain a voluntary negotiation of an easement with you, your file has been transfelTed to my office for 
iegal acquisition. J will be calling ne:>..-t week to discuss this before initiating legal proceedings. 

Dt is my understanding that you have been previously contacted by WA WSA 's right-of-way agents and 
that you have advised that you are unwilling to provide an easement. As I understand~ your famjJy is 
involved in p1ivate water supplies to the oil industry and asked WA WSA to commit that they would 
never build a water depot within 10 miles of your property. The Board has no present intentiOll of 
developing a pub\\c water depot within 10 miles of your pi:operty, so they were inclined to agree to that 
language at first, but then ultimately decided not to make that commitment after considering that it 
would set a precedent that they may not be willing to grant in another instance. If you have seen the 
WA WSA Business Plan, you likely know that there are no public depots planned within l 0 miles of 
your site. Further, the Board authorized me to commit that they have no ctUTent plan, interest or 
intention to develop a publicly funded depot within 10 miles of your location. With the pace of 
development in Westem North Dakota, no one knows what is around che comer_. but WA WSA hasn't 
been approached by any private entities with an interest in developing a depot within that radius either. 

While I realize you see yourself as being in competition with WA WSA for industrial water sales> I wiJJ 
emphasize that this is a rural water pipeline with the purpose of serving you, your family members and 
your neighbors. Given the high cost of delivering water to rural customers, there is no way to make a 
1"Ull·ai water pipeline cash-flow. Rural water organizations simply have to rely on subsidies from the 
state government in order to bring water to rural people. Clearly the cost charged for rnral water 
cc.mnot be so higb to cover the significant construction costs. Much like rural electricity development 
acrO!;S North Dak('lta, nn·al water development has generally be bringing a necessary and appreciated 
uriJjty service to rural rcsidentS at their r~quest. As such: the rnral water Jines hnve been generally 
constructed on easement~ donated by landowners. The rationale has bee11 that anyone requesting 

•VOGEL 
Law Firm 

'.!18 NP Avenue I PO BCIX 1389 I Fargo. NO 581117-1389 
Phone: 7{11.'.!37.69113 I Toll Fret-: 800.677. :'0~ -'I 
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service should be willing to allow the line to cross their laJ1d to get the nu·al service there. I hope you 
are willing to disassociate the objections you have stemming from your for-profit water sales operation 
interests from the inte.-ests of WA WSA and your rural neighbors who want to obtain good quality 
drinking water. The entire WA WSA project is premised on the concept that the oil industry can assist 
in subsidizing bringing water to the rnral residents, to leave a positive legacy and infrastructw-e to be a 
resoul'ce for generations to come. WA WSA is not plofiting from bringing in this pipeline and seJlj11g 
water to you aod your rural neighbors. I hope you can see the positive purpose in this project and 
agree to grant the easement. 

While you may have received significantly higher offers from oil companies for oil and natural gas 
pipeline light of way on your land, there is a good explanation for that Oil companies do not • 
generally have the power of eminent domain. so the oil companies are forced to offer prices high • 
' nough to mal<.e the landowners willing to voluntarily sell an easement to cross th!$,ir land. With a 
public water project like this one, )YA WSA has the power of eminent domain to take a pipeline 
easement so long as it pays what an appraiser would consider to be the fair market value to use the 
subswface of that land, which is detennined based on how much the easement will devalue the land. 
ln fat."'t, WA WSA has "quick take" authority, wqich means the1·e is no opportunity fo{ a landowner to 
o~ject to WA WSA's ability to take land for a project, but a landow11et is entitled to have a trial later on 
for a cotu·t to determine the valuation. 

Since we have not seemed to reach an understanding with you, the WA WSA board authorized rne lo 
\nitiate a u· a· t u o obtain the right of way through the condemnation process. I want to 
have an oppo1tunity to discuss this easement with you, as I'm hoping that we can find some agreement 
to avoid spending the nex.t year in cou11 and on appeals. 

In order to provide full disclosure, I want to also advise you about the condemnation litigation process 
so you will fully understand how this will move forward. WA WSA has the power of condemnation, 
and even a special type of condemnation called "quick take". With quick take, WA WSA will be able 
IX> proceed with the project by obtaini11g an appraisal, depositing the appraised value in court and 
serving you with the court pleadings. Once the court action has started, WA WSA will be in a position 
tn be starting construction on the land. At some later point, the court will hold a trial, where the sole 
question to be detem1ined is how much WA WSA needs to pay for ao easement. At this trial, yow· 
attorney and appraiser can provide infonnation to the court regarding valuatjon, and 1 wilJ assist 
WA WSA present its appraiser's testimony regarding valuation. A court wiJl ultimately detem1ine the 
value of the underground pipeline easement. I'll note that if we end up in court, there will not be an 
e1asement document with prnvisions negotiated for your protection, but merely a court order granting 
aJn easement, which may not offer as many protections for your interests as are available in the written 
easement docl.lment. If there is some language in the easement document that gives you particular 
concerns: please Jet me know and I'll see what we can do to actdress them. 

One other benefit in voluntarily agreeing to an easement is priority for water service. The WA WSA 
9oard passed a poJicy that will look favorably on any requests for water by persons who voluntarily 
ag1·eed to ~ pipeline easement on their property. ,For tl1ose who require condemnation. the WA WSA 
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advises that a re uest for water service will like} be denied. 
J>W\l. • 
I have talked to numerous appraisers about the level of compensation legally required for n buried 
water pipeline. They all use the same legal standard to find out the value of an easement, which is the 
value of the parcel before the easement less the value of the land after the easemenl exists. In short, 
how much less would a willing buyer when comparing two nearly identical 80 acre parcels, with the 
only difference being that one has a buried water pipeline and one does not. Four appraisers who 
conduct appraisals in North Dakota have told me there is little, if any, difference in what an interested 
buyer would pay for two neady identical properties, one with a buried water pipelil>e and one without. 
As such, WA WSA believes the w urt action will result in a rather limited easement valuatioJl, if any. 
In court, you wiJI hire an attorney and appraiser to provide testimony on what you think the difference 
in value would be. WA WSA will do the same thing. After conside1ing both sides' testimony, there 
will be a decision in court on what the value is. As l iJ1dicated, all easements in this project and all 
rural water easements .l know of throughout North Dakota have always been obtained with a donatioh, 
which will be offered as evidence in the condemnation case. 

In sum, ·· I was asked to stait preparing the legal process to acquire right of way on tl1e remai11ing 
prope11ies, including yours. I wanted to provide one last opportunity to see if there is anything 
WA WSA can do to address your concems and avoid that process. If there is any further information 
or explanation, l would be happy to talk to you or your legal counsel, as co11demnatio11 is ce11ainly our 
!ast possible choice. We would much prefer to work with you. Unfortunately, we cannot offer what 
oH companies do for easements, but if you have other concems, please contact me. Without the 
easements across your lands, many neighb01·s would be without an oppo11Unity to get rural water. So 
your willingness to help others in your comrrumity would be appreciated. 

I will give you a call to discuss this. I am also attaching easements for property that you have deeded 
to your children. We are trying to track down current addresses for them, but thought you might be 
dealing with the properties togethe1·, so thought we would send them all to you to start with. 

oc: .Jaret Wirtz 
-=--~ __ - . . ~- -- -• . ..:-~---- - - -



• 

• 

• 

::ff L 
I X J ) E P E X J ) EX'I' \Y�\rrE l� Pl� ( ) \T l l ) E l� S  

:\ I O I�rr E X S ( ) X  F.\ l� :\ I � 

srrEYE .\ :'\' ] ) LO I S  :\ l ( ) HTEXS( ) :'\'  
14018 49 St NW 

Will iston, NO 58801 
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Cell Phone (701) 770-0942 l 56smort@gmail.com 

To the House Energy and Natural Resources Committee: SB 2361 

My name is Steven Mortenson, a local farmer and rancher from western North Dakota and chairman of the 

Independent Water Providers. 

To start, here is a little history on why our group was formed in 2011. 

North Dakota had been b lessed with the start of an energy boom. The oil industry figured out how to use water 

to frac oi l  wells and release crude from the shale located two miles beneath the ground. In the early stage of the 

development, the private sector was the first to invest in supplying the oil companies with their water needs. There 

were no guarantees and we took this risk ourselves. 

In the fal l  of 2010 we heard rumors about a state project being planned to come and serve the oil industry. At 

the same time, it was supposed to develop municipal and domestic water needs for the area. The IWP supported 

developing a water project for the northwest area to serve municipal and domestic needs, but were opposed to the 

Western Area Water Supply 01.JAWS), that wanted a state guarantee to compete with private business. 

The bi l l  passed by the Legislature in 201 1  conta ined a "quick take provision," (eminent domain) which al lowed 

WAWS to obtain easements to instal l  the water pipelines. These easements could be taken from a landowner 

without their consent as provided rules of eminent domain. 

We felt if this project was only going to address the rural and municipal needs the eminent domain authority 

could be accepted, but the project has evolved into a commercial enterprise for sel l ing water to the oil industry 

rather than  getting water to people of our area. It is wrong that WAWS can get an easement i n  two months and only 

pay $14 per rod to the landowner when oil companies, pipel ine companies, and private water sellers are 

P - \ 



• paying $ 100 to $200 per rod on top of waiting up to a year. This is an unfair to the landowners and private water 

sel lers. You wil l hear today, and see examples where WAWS has threatened North Dakota landowners with eminent 

domain----and then put in a pipeline to an oil company, while the landowner sti l l  waits for potable water. Now that 

the major trunk pipelines have been insta lled, the IWP feels that the WAWS should be restrained to use of eminent 

domain---solely for domestic purposes, and prohibited from threatening landowners for placement of industria l  

water l ines that serve a commercial purpose. 

The IWP has worked hard in the last two Legislative Sessions to focus WAWS on its mission of delivering water to 

people in northwestern North Dakota, as promised and to control their industrial market share, which was at 40% 

for the Will iams and McKenzie counties as of November of 2013. We are sti l l  waiting for numbers for 20 14, so that 

number could be even higher. 

Originally, my goal as chairman of the IWP was to stop the State from selling industrial water. During the 2013 

• Session we realized WAWS had to sell water to pay off the debt committed to them in 201 1. But, to al low WAWS to 

• 

accrue even more debt and ignore the original intent of providing water to rural and municipal areas is not fair to 

your  constituents in North Dakota. And it's even worse when they are being abused with eminent domain authority 

that takes WAWS further from their assigned mission. It is time to l imit WAWS authority from threatening North 

Dakota landowners with eminent domain, when the purpose is not to provide water for domestic use. For these 

reasons we ask you to support SB 2361. 

Steve Mortenson 

# 2- P ·  z_ 
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To the House Natural Resource Committee: SB 2361 

My name is Robert Howton, operations manager for the Lindale Water Company and manager of a McKenzie 

County property called the River Ranch. Our company thoughts and concern of WAWS having the abil ity for eminent 

domain for the oil industry directly effects our bottom line. To secure easements for our water line we have to pay 

from $100 to $200 per rod for the right to put a water pipeline in the ground. We were told that this project would 

not affect what we do, because there would be plenty of sales for everyone's water. Also with the price of oi l  

reaching new lows the demand for water wil l  decrease with the amount of rigs being stack out. Our sales wil l  slow 

down just l ike everyone else ' s. It is very hard for us to be competitive when we are dealing with a state guaranteed 

project which has the right of 1
1 quick take 11 or eminent domain for their pipeline easements. We don 't  mined 

competing but please make this a fair  playing field for all. Also and another note the ranch that I am manager for in 

McKenzie County has been waiting for two years for water and the WAWS l ine is approximately two miles away, in  

fact the pump station below Indian Hil ls sits on this ranch property and we stil l  cannot get rural water. 

Thank you Robert Howton 

p. I 
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The Cost of Eminent Domain 

Independent Water Providers: 

10 Miles x 320 Rods Per Mile x $100/Rod = $320,000.00 

WAWS: 

10 Miles x 320 Rods Per Mile x $14/Rod = $44,800.00 

Land Owner Difference = $275,200.00 

Rural water systems typically do not pay for easements. 

Rural water systems do not have eminent domain 

Land owners have not been treated fairly by WAWS with the 

threat of eminent domain 

The main reason for eminent domain was to install the 

mainlines from Williston to Ray and Williston to Watford City 

which are done. 

They have sufficient industrial water sales to pay their 

obligations • 



Testimony of Jaret Wirtz, Executive Director, WAWSA 

Opposition to �enate Bi l l  2361 - Related to Eminent Domain Cha nges 

House Energy and Natural  Resources Committee, Rep. Todd Porter, Chairman 

Bismarck, N orth Dakota - March 12, 2015 

Good morning Chairman Porter and mem bers of the Com m ittee.  I a m  Ja ret Wirtz, the Executive 

Di rector of the Western Area Water Supply Authority (WAWSA) .  I am here to give test imony of 

opposition to e m i n ent d o m a i n  as proposed in SB236 1.  

SB2361 Alters ND's  Proven Eminent Domain Laws i n  a n  Inconsistent Manner 

WAWSA is opposing SB2361 because it a lters proven em inent domain  laws by selective ly app lying 

them to o n ly one of the many regio n a l  water systems i n  the State. Add itiona l ly, the bi l l  cal ls  out 

situ ation a l  a lternations in  which e m i nent domain  a uthority wi l l  not a p p ly. 

At its core, the right to exercise e m i nent domain  ensures that a region a l  water system (or any p u b l ic 

water system)  can route to a waiting domestic or i n d u stri a l/bus iness customer i n  the most logical ,  safe, 

a n d  cost effective m a n ner. Selective e m i nent domain  for WAWSA in the m a n ner p resented in th is  b i l l  

is  not consistent with cu rrent emin ent domain  laws on t h e  State or  Federal  leve l .  

Although the cha nges t o  emi nent domain  in  SB2361 m a y  seem sl ight, these proposed changes have 

not been l it igated.  Cu rrent e m i nent domain  laws h ave been heavily l it igated and,  th us, are wel l  

esta b l ished lega l ly  and fu nct ional ly. T h e  la nguage i n  SB2361 m a y  be s u bject t o  interp retation by t h e  

cou rt system that cou ld  resu lt i n  u n i ntended e m i nent domain restrictions for WAWSA. 

Beyo n d  s ingl ing out WAWSA, we fea r  that th is  b i l l  sets a dangerous precedence for other  rural  water 

systems i n  the State. Once th is  bi l l  is passed, it  starts to erode the very nat u re a n d  p u rpose of em inent 

d o m a i n .  Other  pub l ic  water  systems in the Bakken region cu rrently do and potentia l ly  could  sel l  

ad diti o n a l  water to the oi l  i n d u stry such as the Southwest Water Authority. 

Are other rural water systems next? 

• Could this lay the groundwork for other caveats across the State? 

Opposition to 582361 

House Energy & Natural Resources Committee 

March 12, 2015 



No Need For Any Emi nent Domai n  Legislation - WAWSA Uses Sparingly 

No publ ic  water system re l ishes uti l iz ing eminent domain .  It is a last resort effort and  used sparingly. Such is 

the case with WAWSA. 

So far, 540 mi les of rura l  d istribution and tra nsmission p ipel ine have been insta l led serving approximately 

70,000 peop le, a nother 320 mi les a re currently under construction, and more than 270 mi les of add it ional  

p ipel ines a re in  the fina l  design phase.  WAWSA has a l ready paid approximately $1.3M in  easements for 

transmission p ipe l ines. 

Through a l l  of th is, WAWSA has on ly used eminent domain three times. Once when the landowners themselves 

recommended condem nation to expedite the sale of land as  it was held in a trust and  was tied up in lega l issues, 

and two other t imes when, after having spent customary negotiating efforts for 18 months with one la ndowner 

and 24 months with a nother, WAWSA was left no choice but to condemn as construction and project 

completion were being de layed . 

Contin ued consistent eminent domain laws need to remain in place so there is not un intended consequences 

that h inder  progress. Out of the of 1,130 m i les of p ipel ine i nsta l led, under construction, or  under design, 

WAWSA sti l l  needs to secure easements for 2,716 of the total 4,085 pa rce ls needed to com plete the project. 

As Amended, SB2361 Simply Has No Purpose 

Beyond the issues with the b i l l  expla ined to this point, the amended SB2361 is red undant to cu rrent WAWSA 

pol icies. If the purpose is to put a focus on o i l  i nd ustrial infrastructure, there is no practical a ppl ication as 

WAWSA and its member entities have a l ready developed pol icies whereby they do not use eminent domain for 

p ipel ines that solely provide service to o i l  and gas wel ls .  

S im ply put, this bi l l  has no purpose and actual ly can do more harm than good.  SB2361 inconsistently a lters 

proven emi nent domain laws and sets a dangerous precedence for WAWSA and other pub l ic water systems i n  

North Dakota . 

For a l l  these reasons, we strongly urge a do not pass on SB2361. 

Opposition to  SB2336 

House Energy & Natural Resources Committee 

March 12, 2015 



Testimony of Eric Volk, Executive Director 

ND Rural Water Systems Association 

Senate Bill 2361 

House Energy and Natural Resources Committee - March 12, 2015 

Chairman Porter and members of the House Energy and Natural Resources Committee, 

my name is Eric Volk. I am the executive director of the North Dakota Rural Water Systems 

Association (NDRWSA) which serves a membership of more than 250 cities, 28 rural/regional 

water systems, and four tribal systems. 

The NDRWSA is committed to ensuring all of North Dakota' s  residents receive 

affordable drinking water of excellent quality and sufficient quantity. NDRWSA is committed to 

completing and maintaining North Dakota' s water infrastructure for economic growth and 

quality of life. Today I am submitting testimony in opposition of Senate Bill 236 1 . The powers 

of eminent domain play an integral part of water supply development across the state. Passage of 

this bill would have direct negative effects on northwestern North Dakota and set an unfavorable 

precedent for the remainder of the state' s  rural and regional water systems. 

Historically, regional and rural water systems across North Dakota have been successful 

in obtaining a vast maj ority of easements via donation. Regional and rural water systems rely on 

donated easements to minimize proj ect costs down, which helps keep end user costs down. The 

loss of eminent domain could jeopardize rural water system's ability to control costs and subject 

systems to paying market rates (as high as $3 00/rod in western North Dakota). Paying market 

rates would likely end rural water service expansion in northwest North Dakota. This legislation 

creates a dangerous precedent for rural water systems. Other special interest groups could ask 



• for the elimination of eminent domain for rural water systems in other parts of the state, either 

ending rural water expansions in those areas, or increasing costs of service significantly. 

• 

• 

Below are two instances when a water system has had to use their powers of eminent 

domain. Both used "quick take condemnation" to gain the right to cross land with a pipeline. 

Scenario # 1  involved a landowner who was opposed to a commercial dairy. Several failed 

attempts were made to acquire an easement. The easement involved a simple road crossing, but 

the landowner legally owns the land to the center of the road, so they had to use the 

condemnation procedure to cross the road with a pipeline. The second condemnation scenario 

was an attempt to obtain an easement to cross about 1 ,000 feet of pasture. The water system had 

been through a bad debt collection process with the landowner (customer did not pay their bil l  

and was taken to small c laims court) and it  j ust wasn't possible to obtain an easement from him . 

Numerous attempts are made to obtain easements from individuals before resorting to 

condemnation. Systems also look at changing the pipeline route to go around. Sometimes that is 

not possible or is j ust too expensive to reroute. That was the case with scenario #2. It would 

have involved a river crossing and a railroad crossing to change routes .  Systems try their best to 

not to go through a condemnation process, but as you can see, the option stil l  needs to available 

to water systems for domestic, commercial, industrial and agricultural situations. 

With that said, I urge you to give this bill a do not pass recommendation. Thank you for 

your time . 
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Testimony of Tami Norgard 

Shareholder with Vogel Law Firm, Legal Counsel for WAWSA 

Senate Bi l l  2361 - Related to Eminent Domai n  Changes 

House Energy and Natura l  Resources Committee 

Bismarck, North Dakota - March 12, 2015 

1. The Significant Difference with the Amendment by the Senate IBL Committee. 

a .  As in itia l ly p roposed, SB2361 would e l imi nate WAWSA's use o f  eminent domain a uthority for any 

p ipe l ines that ca rry both domestic water and  a ny ind ustrial water used for oi lfield pu rposes. After 

the Senate IBL  Hea ring, where WAWSA made it clea r that most of their i nfrastructure ca rries both 

ind ustria l  and domestic water suppl ies jointly so the bill would effective ly shut down a l l  WAWSA 

infrastructure growth, the IBL  Committee amended SB2361 .  The Amendment revised the b i l l  such 

that the eminent domain and q u ick take can continue to be used in connection with the WAWSA 

project, however WAWSA would not be a l lowed to use eminent domain for a ny pipel ines or parce ls 

that solely tra nsport ind ustria l  water suppl ies. 

2. SB 2361 Proposes a Solution where there is Currently no Problem. 

a .  The I ndependent Water Providers proposed SB2361 a s  a means o f  l imit ing WAWSA's growth.  As 

amended, the curta i lment of WAWSA's use of eminent domain on ly a ppl ies where the right of way 

is needed for a pipel ine that solely ca rries ind ustria l  water. The entire bi l l  is unnecessary, as there 

has not been a single case where eminent domain has been suggested to a la ndowner where the 

so le purpose of obta in ing right of way on  their property was for the transportation of solely 

industr ia l  water for fracking.  Yet, just beca use WAWSA has not used or  mentioned eminent domain 

i n  connection with solely an ind ustria l  l ine doesn't mean there wou ld  be no im pact to WAWSA from 

passage of SB2361. There is a lways a risk of un intended conseq uences when passing a law, which is 

especia l ly concerning here, where the reason for passage of a law that addresses a non-issue 

beyond some placation of the project opponents. There are numerous potentia l  iterations of 

factua l  scena rios that might be frustrated by this b i l l , which would not have been a concern to this 

Legis lature o r  even the project opponents. Eminent domain matters a re general ly q u ite 

contentious and landowners use a ny ammun ition they can to chal lenge the a uthority of the 

condemnor. This somewhat vague amendment may be setting u p  future court actions in cases that 

a ren't currently i ntended to be within the category proposed for exemption, yet those landowners 

may attempt to capita l ize on vague language as a nother basis to fight against a condemnor. 

b .  SB2361 could ha lt WAWSA's abi l ity to construct add itiona l  WAWSA water depots o r  hook up oi l  

wel ls for maintenance water. The IWP was the advocate for SB2361, yet their goa l to stop the 

growth of WAWSA was effectively refused by the Senate I BL, leading to the Amendment.  Whi le the 

a mendment is certa in ly prefera ble over the original  language, passage of the Bi l l  may have 

significant i mpacts on the road  cond itions in Western North Dakota, which is an u nfortunate 
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un intended consequence of such a n  Amend ment. I n  add ition, if SB2361 passes i n  its current form, 

it cou ld ha lt WAWSA from hooking up oil wel ls as monthly customers of rura l  water systems, which 

is something that currently exists at some level and which many operators a re considering for 

future infrastructure development. Many wel ls in McKenzie and Wi l l iams Counties have high 

sod ium concentrations and need fresh water su ppl ies to flush the casings in  order to maximize 

productivity of a wel l .  Those fresh water suppl ies have typica l ly been de l ivered by la rge trucks 

traversing deteriorating gravel roads, but a re increasingly being de l ivered by WAWSA as the rura l  

water bu i ld -out contin ues. The concept o f  hooking o i l  we l ls  onto 2-4 i nch rura l  water d istribution 

l ines wil l  take thousands of trucks off the Bakken area's gravel roads whi le provid ing needed 

mai ntenance water to the wel l  sites. The smal l  d istribution l ines a re not b ig enough to supply 

water for tracking, so the level of com petition by WAWSA for the IWP re lating to wel l  ma intenance 

water is re lative ly insignifica nt. Whi le there may be some ma intena nce water provided in some 

locations by the IWP, it does not a ppear that obta in ing easements and constructing smal l  d iameter 

pipel ines to de l iver low-volume maintena nce water to wel l-sites is a big priority of the independent 

providers. The low vo lume of water sold wou ld  not necessari ly justify the cost of constructing a 

huge web of pipel ines. So the passage of SB2361 as amended, even if it were done to provide 

'something' to the IWP, would do nothing more than frustrate townsh i p  and county officia ls who 

a re charged with mainta i ning adequate road cond itions. 

c. SB2361 could a lso restrict the ab i l ity of WAWSA to site a nother water depot or  bring a water 

p ipel ine to a new water depot. WAWSA pared down the ir  origina l  p lan presented to the legislature 

i n  2011 to construct 22 water depots, down to 9 water depots i n  order to m itigate the im pacts on  

the  IWP and  to a l low IWP members to  mainta in a larger market share. WAWSA sti l l  has  2 depots to 

be bu i lt, which wou ld  presuma bly se l l  la rgely, if not solely, ind ustria l  water for oi lfie ld uses. Passage 

of SB2361 could frustrate WAWSA's p lan to construct the last two WAWSA depots that a re 

currently p la nned a nd/or the p ipe l ines necessa ry to provide water to those new depots. 

d .  I f  WAWSA d i d  not have the a uthority to use eminent domain for the p ipe l ine easements or  parce ls 

needed for a depot location, it may make it more d ifficult to complete those projects. I n  short, it 

wou ld  hold WAWSA hostage, being requ i red to pay wel l  beyond ma rket rate for property or 

easements, in  whatever amount it would ta ke to get on or  across landowners' property. And if one 

la ndowner received high payments, a l l  landowners on that l ine would want s imi larly h igh payments. 

As a conseq uence, the expense of the project would escalate significa ntly or  the potentia l  to add 

addit ional depots may be thwa rted, which would have a substantial impact on  WAWSA revenues, 

which are needed to meet the long term loan repayment sched ule to the BND for the Legislative ly­

a pproved loans to WAWSA that a re essentia l ly backed by the State. If the d ri l l i ng  s lows down and 

the market for ind ustria l  water sales shr inks in  the cu rrent scenario, there may be some risk to the 

longer-term repayment of  the WAWSA loans. G iven the uncerta inty surround ing o i l  prices and  

production levels, now i s  not the  time to curta i l  WAWSA's income opportun ities, or  the  state may 

u ltimately be on the hook for WAWSA's loan payments. 

e .  The  very premise of  the  fund ing mechan ism for created by  the  Legislature for WAWSA was  to  a l low 

ind ustria l  water sales revenue to pay off the $ 150 mi l l ion in  State loans for i nfrastructure bui ld out. 

The project is successfu l ly operating and beginn ing to pay back loans on a sl ightly elevated 

sched ule, just as it was pred icted by the work p lan a nd represented to the Legislature d u ri ng the 
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past two sessions. Passage of SB 2361 is a n  unfortu nate and unnecessary attempt to l im it 

WAWSA's growth, and wi l l  have the conseq uences of further deteriorating gravel roads in Western 

North Dakota, and add ing uncerta i nty in  WAWSA's ab i l ity to pay its loans. 

3. Eminent Domain is Crucial to Bui lding a Public Water System 

a .  La ndowners in  Western North Da kota counties a re understa nda bly fatigued with requests for 

easements. I 'm from McKenzie County and work with many landowners who receive a few 

req uests per month for new electric l ine easements, natural gas l ine easement, water l ines, 

produce water l ines, pad sites, etc. And not a l l  companies do a great job or restoration, lead ing 

landowners to be less wi l l i ng to grant easements. As such, having the a uthority of em inent 

domain is a key point i n  negotiations with landowners. WAWSA does not 'threaten' eminent 

domain freq uent ly, but it is a necessa ry tool to have in  the too lbox when engaging landowners in  

meaningfu l negotiations. 

b .  WAWSA does not abuse its emi nent domain authority, but genera l ly works through a process with 

landowners to try to add ress their  concerns. WAWSA has right-of-way agents contact and meet 

with la ndowners to d iscuss the req uested easement and a nswer a ny q uestions of the landowner. 

These right-of-way agents a re instructed not to mention the concept of condemnation, but to 

honestly a nswer the landowner's question if it comes up.  If it becomes obvious that the la ndowner 

is u nwi l l ing to sign after a few contacts, the WAWSA board wi l l  issue a reso lution of condem nation 

and ask me to engage in  d iscussions with the la ndowner before taking a ny legal act ion.  The 

negotiations a re fa i rly successful, as WAWSA has actua l ly on ly fi led condem nation actions 3 times 

with over 320 mi les of pipel ine being insta l led . And two of the three condem nation actions were 

re lating to the same person who refused to provide an agreement to WAWSA. 

c. S ince it wi l l  l i kely be a l leged that WAWSA has threatened condem nation, I w i l l  wa l k  you through 

the process so you have an u ndersta nding what it enta i ls .  I typica l ly send a letter to landowners 

advising them of the reso lution of the WAWSA Board to in it iate condem nation if we are unable to 

work out the terms of a n  easement. Often t imes, la ndowners have decided they wi l l  not grant a ny 

new easements given past bad experiences or e lse they want to be paid at the same rates as the o i l  

com panies pay. I advise the landowners of the d ifference in  prices requ i red by oi l  companies, 

without the power of em inent domain in most cases, which have to pay whatever the la ndowner 

wa nts in  order to cross that land. With eminent domain, the value of the easement is determined 

by law to be equ ivalent to the level of land value lost by the easement. I n  short, how much less 

wou ld  a wi l l i ng buyer pay for a property with a water p ipe l ine as opposed to a sim i lar  property 

without a water pipel ine.  That d ifference is the va lue of the easement accord i ng to the courts. 

Buyers in the Western North Dakota ma rket wil l typica l ly pay the same amount (or actua l ly more) 

for properties with water pipel ine easements and access to water, so the easement value is fa i rly 

l im ited when compara ble sales a re studied by appra isers. 

d .  Once landowners understand the lega l process a n d  the valuation, w e  a re genera l ly a ble to work 

out the terms of an easement and address concerns they have rega rding crop loss, fencing, 

d ra inage, indemnification, etc. 
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e. I n  the three cases where condem nation plead ings were actua l ly fi led, they were a l l  resolved 

a micab ly. 

1 .  In one case, the landowner was a trust who agreed to sell WAWSA land for a reservoir  site. Yet 

there was a right of first refusal for one trust beneficiary who was a ble to buy a ny land sold by the 

Trust. In that case, the beneficia ry would not release his right of first refusal, so WAWSA 

proceeded with a 'friend ly' condem nation action against the Trust, with the fu l l  agreement of the 

agreed u pon compensation to the Trust. The Court transferred the property and the case was 

dismissed . 

2. I n  the second condem nation case, the beneficiary with the right of first refusal in the example 

a bove refused to grant a rura l water l ine easement after WAWSA patiently negotiated with the 

la ndowner for a lmost 2 years of negotiations of the terms. Within a very short t ime of fi l ing the 

condem nation paperwork, a signed easement was provided by the la ndowner, so this action was 

resolved very qu ickly after fi l ing the pa perwork. 

3.  I n  the th ird condem nation, the landowner sim ply refused to sign since he wa nted a free hookup 

for m u ltiple renta l tra i lers on  his property, which were not gra nted since it wou ld be inconsistent 

treatment with the hundreds of landowners who vol untarily agreed to an easement on their l and .  

That lega l action was  fi led and was settled through a vo lu nta ry easement in January 2015. 

4. Conclusion - WAWSA Requests a Do Not Pass Recommendation 

a .  Prohibiting cities and  rura l  water systems from being a ble t o  construct l ines t o  meet ind ustrial 

customer's req uests for water service is sim ply bad for business in North Da kota. I t  would stifle 

ind ustria l  deve lopment in the state if our Legislature decides that water systems bui ld ing l ines for 

ind ustria l  uses cannot have the benefit of eminent domain, add ing uncertainty to an ind ustria l  

user's business p lan .  What message would that send to the ferti l izer pla nts that have ind icated a n  

intent to deve lop i n  North Da kota? 

b. Opponents of the WAWSA project include the I ndependent Water Providers, who generate mi l l ions 

of do l lars per year sel l ing water of the State that is appropriated to them free of charge. I n  past 

legislative sessions, the I ndependent Water Providers have tried to get the Legislature to cap 

WAWSA's share of the ind ustria l  water sales ma rket, which would l imit WAWSA's construction of 

infrastructure to residents in need of water and l imit WAWSA's a bi l ity to repay their loans. In past 

sessions, the Legislature recognized the d i re need for infrastructure in the Western North Da kota 

commun ities and refused to ca p WAWSA's share of the market or u nd u ly l imit WAWSA's growth.  

Like the past two sessions, WAWSA req uests that  th is  Committee recognize the need to bui ld out  

the water system infrastructure in Western North Dakota and support WAWSA's ab i l ity to repay 

loans by not l imiting ind ustria l  sales. WAWSA requests a "do not pass" recommendation.  
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