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Recording #22983.
Ch. Hogue: We will open the hearing on SB 2279.

Sen. C. Nelson: Sponsor, support (see attached #1). | also have a copy of
Tom Fiebiger's testimony (he was not present).

Ch. Hogue: Thank you. Further testimony in support of SB 2279.

Rep. Joshua Boschee: Sponsor, support (see attached #2).

Ch. Hogue: You indicated that the Dept of Labor doesn't have any data on
number of complaints. Is there an authoritative source that would tell us how

many gay and lesbian citizens we have in ND?

Rep. Joshua Boschee: The most accurate results that we could pull from
was the 2010 census. Fewer than 3% of those identified as Ig.

Ch. Hogue: Three percent of what number.

Rep. Joshua Boschee: Of the overall state population that are self-identified.
There are a number of people who don't report that data accurately.

Sen. Luick: Can you give me an example of what you were seeing or is the
discrimination.

Rep. Joshua Boschee: | referred to two different instances in my testimony.
Two years ago | know a college student at NDSU, who was active in student
leadership and one of those organizations was the gay/straight alliance; which
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is a good group at NDSU. When the employer found out that he was actually
part of a gay/straight alliance, they just fired him based on that. The student
was fired for that reason. He had no recourse. Since there isn't recourse with
the Dept. of Labor, because it isn't in code currently. The second example
was, in visiting with a physician at Essentia Health in Fargo, he was recruiting
nurse practitioners and one of the nurse practitioner is a lesbian woman who
was moving to Fargo with her partner. In one instance they were looking for a
rental, once the landlord found out that she had a same sex partner that would
be living with her, the option to rent was no longer available. Those are
anecdotal stories and because those individuals couldn't go to the Dept of
Labor, we aren't able to verify the accuracy of that, if it was discriminatory or
not.

Ch. Hogue: Thank you. Further testimony in support.
Rep. Kylie Oversen: Support.
Ch. Hogue: Thank you. Further testimony in support.

Peg Haug, citizen: Support. | was an employee of the Dept of Labor in 2013.
| worked there for four years and | fielded thousands of phone calls. At an
EEOC meeting prior to that date, they said that the federal government was
going to look at sexual orientation under the protected category of sex. She
was from Williston and working for a business with 11 employees. She was
not eligible under the federal law because they have to have 15 employees. |
couldn't help her.

Ch. Hogue: Rep. Boschee says that the Dept doesn't track complaints from g
or | complainants. Can you give us any idea how many complaints that the
dept. received, even though you don't officially track them.

Peg Haug: | didn't have access to that. | left the Dept. of 2013. The Labor
Commissioner is here, he might have more information.

Ch. Hogue: Thank you. Further testimony in support.
Jared Kellerman, citizen: Support (see attached #3).
Ch. Hogue: You mentioned teaching Sunday School at your Lutheran church.

This bill would allow your church to prevent you from teaching because of your
sexual orientation. Do you support that?
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Jared Kellerman: As an individual, no. | believe everyone has a right to their
own beliefs; my personal belief is that someone else's impinge on or impede
my own rights to live my life the way | want.

Ch. Hogue: If your local church said, we're exempted under this bill, and we
don't want you teaching our young children, you'd be okay with that.

Jared Kellerman: You can't win everything. | support this bill, but | may not
agree with that part of the bill that exempts religious organizations. | respect
people's rights to have their own rights, | guess.

Ch. Hogue: Was that an issue in your situation or did you not identify yourself
as gay.

Jared Kellerman: | wasn't able to identify myself. | lived in an environment of
silence; there wasn't any conversation about it and when it was talked about it
was in a Biblical sense of sin.

Ch. Hogue: Thank you. Further testimony in support.

Jeff Hoverson, citizen: | am against this bill, for two reasons that have
already been given on the supportive side. One is the whole issue of love and
bullying. It is unfortunate but it doesn't have anything to do with this bill. | am
against bullying. That's a personal issue. Another thing that is very offensive
to me is that when it get framed in a context of being the same as Native
Americans and the rights that they fought for. | oppose it for those two
reasons. | have friends that have chosen the gay lifestyle. | don't bully them
but | have expressed my view in those circles and I've been bullied. It goes
both ways. | don't think this is a bill about bullying and when it's made about
bullying, the problem is in the script that is being written. We have two women
who have chosen the homosexual lifestyle that come to our church and sit in
the front row and every time they come we give each other a big hug and
there is a lot of love between us. There isn't bullying. A lot of North Dakotans
don't feel comfortable that's how it is being presented that we need to have
this law because of the bullying; as if it's going to do anything about that issue.
The other concern that was expressed is regarding the business of attraction.
"Are we going to codify that into law" just because | have an attraction for
another man doesn't mean that | have to identify myself as homosexual any
more than if | have an attraction for more women than just my wife. Does that
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mean that | should identify myself as an adulterer and that | should fight for
rights; | have the right to have three wives, that every business and every
rental should accept that and hire me or let me live in their rental facility
because | have my rights. | think once we go there we are stepping away
from what makes, not only this state but our country exceptional is that all of
these people do have their rights already, just like | do. You have the right to
be married in the same way | can't marry my sister, neither can you, we have
equal rights. We have the right to get married in the same way. Once we
start to legislate, we start to step away from what makes America and North
Dakota exceptional and that is this; private property is sacred. Your rights
stop at my driveway. You don't have the right to cross the boundary. Your
rights stop at, whether it's my business or my facility, whatever is mine, we
respect that and what's yours is yours. | think North Dakota has already done
a good job of doing that already. A lot of North Dakotans are not buying these
arguments that we have to raise this to the level of gender and race just
because someone has an attraction. If they want to identify themselves as
homosexuals, they have to live with their attractions. | have to live with the
circumstances where | have to say "no". | have an attraction to chocolate; it's
quite unhealthy for me, but | have to live with it. | can't tell everyone else that
they have to accept that. | cannot cross their boundaries.

Sen. Grabinger: You mentioned that you have friends, and you talk about
bullying; my understanding of this law would address this. If you, as a
property owner or an employer and one of your employees is homosexual, do
you think that that's not bullying if you fire them because you found out that
they were homosexual or that you're not going to rent an apartment because
you found out that they have a partner.

Jeff Hoverson: That's what | was getting at when | said "would it be any
different if | had three wives" or | love my cat or dog. That might be an
extreme example but it's making a point that | wouldn't consider that bullying.
In this country, we hold our private property as sacred. | may disagree with
your reasoning for why you were discriminating against me, but that's your
right and | have the right too. | think what is actually going to happen is that it
is going to backfire. Sooner or later there's going to be someone who has
gotten their right to cross your boundary and all of a sudden someone else is
going to want to cross their boundary. They are going to say | don't want you
to live in my basement if you have three wives or if you're this or that. It cuts
both ways.

Ch. Hogue: Thank you. Further testimony.
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Ken Connelly, Legal Counsel, Alliance Defending Freedom: Opposed (see
attached 4A). We litigate religious liberty cases throughout the country.

Sen. Casper: Can you elaborate on your experience with regard to the
litigation that takes place and what goes into proving the case. | am more
concerned about the law and the litigation.

Ken Connelly: These should be easy cases. The first amendment protects
free exercise, that's more than free belief. These laws place the religious
business owner in the dock first. Then the religious business owner then
almost has to plead the first amendment as a defense. It unnecessarily drags
the religious business owner into court, when the default position, under the
US Constitution and the supremacy clause should be that the religious
business owner never has to do anything that his conscience won't permit. He
never has to speak a message that he doesn't want to speak, and that's been
borne out in cases like the NH license plate case, the Pledge of Allegiance
case, the Boston homosexual St. Patrick's Day parade case. All of those
things happened. In these cases, you have the business owner who doesn't
agree with the message that someone else wants them to propound; they get
dragged into court and generally it lasts quite a long time in our experience.

Sen. Casper: I'm thinking more outside the realm of the question of religious,
or free speech in the first amendment. | am thinking more about the practical
application of the company working here in ND that has 20 employees, and for
whatever reason they are downsizing. They fire five employees, two
employees fall under this legislation after it is enacted and what happens with
the litigation moving forward when the onus is put on the business owner to
defend their decision that it wasn't based on homosexual discrimination found
under SB 2279, but for another reason, do you have any experience with that.

Ken Connelly: Yes. |think you are speaking more logistically how it
happens. It can vary depending on the jurisdiction.

Sen. Casper: I'm asking how you can prove a mindset.

Ken Connelly: It's very difficult to do that. You will probably hear this from
some business owners who have taken the time to read this bill. Perceived

sexual orientation and perceived sexual gender identity; it's unclear to me in
the bill whether that means the perception of the person claiming the gender
identity or the sexual orientation or the perception of the business owner, the
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housing facility provider or the employer. To answer your question, it's
essentially impossible. In my opinion, it's not only impossibly vague, it's
unconstitutionally vague. If a person were to present as bisexual and the
employer did not know that and he's called before a human rights commission
and/or district court, and they said he discriminated against this person
because he's homosexual. If that employer doesn't know the person's
perceived identity, how is he to handle that, he is in the dock, but can't answer
the question. It is an impossible task to defend. Practically all he can do is
plead the first amendment, which he shouldn't have to plead in the first place;
he should never be in court in the first place.

Sen. Casper: You mentioned that the Catholic Charities and the Knights of
Columbus. Can you elaborate why you don't see those falling under the
exemption in this bill? | thought that they would.

Ken Connelly: As | read the exemptions, the major exemptions in this bill,
as a general principle - religious exercise shouldn't need exemptions in this
country; so we are already starting from a position of a flaw in the bill.
Specifically, those exemptions are placed in the employment context. So
what they do, they say that a religious organization can, for religious positions
and non-religious positions prefer someone of the same religion or someone
who shares the same tenets of the religion. Then there is a clause, which I'm
not sure why it is in the employment section, but it says that you can prefer
people or restrict the employment to people who share your faith or people of
the same religion in houses of worship and/or parochially schools. When it
comes to public accommodations, for instance if Catholic Charities takes
funds from the State of North Dakota to place needy children into homes
(foster care) that's been viewed in places like lllinois, MA and Washington DC
to say we're not going to give you that money unless you agree to place
children with same sex couples. That means that they are being viewed as a
public accommodation. There is no exemption for that as far as | can see in
the bill. The Knights of Columbus, for instance, if they have a facility that they
generally rent out for a small fee or a gratuity as a fundraising activity, they
then give to needy families, if they happen to rent that facility for weddings and
maybe that's one of their significant collections for a week or month. They can
be brought up under a public accommodations statute because they invite the
public in; they take a gratuity or fee or charge a fee. If the same sex couple
comes in and says that they would like to rent this pavilion for our wedding. If
they say no, they'd be hooked by this statute, as far as | can tell. | don't there
is anything that would bar that.
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Sen. Casper. You mentioned an anti-discrimination training, diversity
training, so where you have seen that happening, I'm thinking of things that
you brought up that | don't see in the bill. Are those things that are getting put
in place by the beaurocracy once the legislation has passed? Can you
elaborate a bit more on that issue, is there some place in the country where
someone was being prosecuted and the penalty was that they had to go to
"change your mind-set training".

Ken Connelly: Generally, you aren't going to see these - one of the more
pernicious effects of these bills, is that when you see the relief section of these
bills, they are fairly open-ended. In other words, in this bill, equitable relief is
one of the permitted remedies. Generally, we're not going to see anything that
says diversity training right out front in the statute itself; but say in the case of
the CO baker, they've been ordered to diversity training as part of the relief.
We obviously object to that and we think it is unconstitutional under the first
amendment. This is not a totalitarian state. You cannot be reeducated here;
if the first amendment means anything, it means that. Generally the
movement is towards getting that business owner to believe what he doesn't
want to believe. That's the whole thrust of these laws. That's what we see all
around the country. Everywhere that passed, that's what happens.

Ch. Hogue: Please submit your written testimony. Tell us, you referred to
these individuals as your clients. Are they personally your clients or are you
employed by an advocacy organization that represents the clients.

Ken Connelly: Alliance Defending Freedom is the organization. For instance,
one of the cases is my personal client, but we have teams that work on the
cases. | would be happy to get you a written legal analysis. | didn't have a
chance to copy my testimony and spent 14 hours in the airport system in
Phoenix; you can't be too careful with that Phoenix winter weather.

Sen. Grabinger: You mentioned the Knights of Columbus. | am a member of
that organization. | understand that there are 23 states that have adopted a
bill very similar to this. My question is have you seen where that has ever
happened, that the KC's have been in that position where it has caused a
problem because there is a same sex wedding reception. Knowing from my
KC's in Jamestown, | can't imagine that they would question a wedding
reception, whether or not. Has that happened or is it just a hypothetical.

Ken Connelly: With respect to the Knights of Columbus, | give that example
because most people would know it. It's a fairly common quasi-religious entity
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under the auspices of the Catholic Church. | don't have an example for the
Knights of Columbus. | don't think there is any doubt that this bill, if somebody
were to bring a case against the Knights of Columbus, this bill would permit
them to drag them into court. We do have a past client, called Ocean Grove
Community Association, which was a Methodist association that pledged
essentially fealty or allegiance to the Methodist Church. They owned a
wedding pavilion in Ocean Grove, NJ and when a homosexual woman
approached them to use the pavilion; they declined based on their Methodist
safe, which is in the Book of Common Prayer that marriage is between a man
and a woman exclusively. They were brought up under the NJ law against
discrimination. They threatened to take away their tax exemption and they
were forced to be out of the business of renting that wedding pavilion. It is an
analogous situation.

Ch. Hogue: Thank you. Further testimony.

Caleb Wiechmann, citizen: | am opposed to this bill. | think there are two
issues; a freedom issue and a moral issue that are somewhat intertwined.
The freedom issue has been addressed quite well already that in this country
a person should be able to do what he or she wants with his own property,
especially with regard to religious beliefs. The bill gives exemptions to
religious entities, but doesn't for individuals, even though those individuals,
might have strongly held religious beliefs; this could put them in a very difficult
situation. As to the moral side of it, of course, this type of activity as we all
know has traditionally been considered sinful. Sen. C. Nelson brought up the
point that Jesus loves all the children and that is, of course, absolutely true.
He came here to help us with our problems. Our main problem was sin and
he dealt with that by sacrificing himself for us and He loves us all but he
doesn't love our sin and he expects us to forsake it. Certainly we all have
sinful tendencies of one kind or another. Those sinful tendencies should not
be encouraged by forcing other people to accept against their will whatever
my sinful tendencies might be.

Ch. Hogue: Thank you. Further testimony in support.

Derek LaBrie, Government Affairs Commissioner at UND: Support (see
attached #4).

Ch. Hogue: Thank you.

Kevin Tengesdal, homosexual: Support (see attached #5).
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Ch. Hogue: Thank you. Further testimony in support.
Joan Glaser, citizen: Support (see attached #6).
Ch. Hogue: Thank you. Furthertestimony in support.

Nancy Willis, Government Affairs Director for the ND Assoc. of Realtors:
Support (see attached 7).

Sen. Grabinger: | understand from your testimony, you say that it is already
covered under federal and state Fair Housing Laws. Does it apply to ND?

Nancy Willis: No, not in ND yet; that is what we are saying it should be echo
federal law.

Sen. Grabinger: How many states do have this?

Nancy Willis: | don't know.

Sen. C. Nelson: You're with Realtors which sell real estate.
Nancy Willis: Yes.

Sen. C. Nelson: Do you know what the position is on the part of the
apartment owners or are some of them part of your organization.

Nancy Willis: No, the Apartment Association has its own organization that
represents apartment owners.

Ch. Hogue: Thank you. Further testimony in support.
Tim Johnson, Pastor: Support (see attached #8).

Ch. Hogue: Thank you. Further testimony in support.
Suzie Bartosh, homosexual: Support (see attached #9).

Ch. Hogue: Thank you. We will recess the hearing.
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Recording #22983 ended. The hearing on SB 2279 continued in the
afternoon of 2/2/15. Recording #230089.

Ch. Hogue: We will come back to order and resume testimony in support of
SB 2279.

Wayne Kutzer, citizen: Support (see attached #10).

Ch. Hogue: Thank you. Furthertestimony in support.

Tom Ricker, President of ND AFL-CIO: Support (see attached #11).

Ch. Hogue: Do the collective bargaining agreements that your organization
negotiates, do they ever having to advocate for equal treatment for
homosexuals.

Tom Ricker: I've seen contracts that have language included and I've also
seen contracts that don't. At least those workers have an advocate. They
have a union representative they can go to if they feel that they've been wrong

or discriminated against.

Ch. Hogue: In the contracts where they don't, do you specifically advocate for
that.

Tom Ricker. We advocate for no discrimination of any type in the work place,
whether it's a protected class or not.

Ch. Hogue: Do you advocate for those types of provisions or is it not an
Issue.

Tom Ricker: Generally not an issue.

Ch. Hogue: Thank you. Further testimony in support.

Aaron Weber, NDSU Student Government: Support (see attached #12).
Sen. Casper: Was this part of a meeting at NDSU's student government.

Aaron Weber: Yes.
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Sen. Casper. Was that a highly attended meeting, was there good attendance
there in support from University and to what extent in your experience, as a
student leader here, are you seeing this take place on the ground in Fargo,
that this law would ramify for those students are recent graduates.

Aaron Weber: This was first read at NDSU Student Senate. It needs a
second reading, but we did a preliminary poll that indicated that the resolution
would be passed based on that vote. There were 34 student senators at
NDSU and there are five open spots now, but otherwise the survey was
completed by all of them. As far as evidence or data that would suggest that
this is a problem at NDSU, we don't have any hard data. Typically students
don't think of student government as the first place to come and report that
this behavior is happening.

Sen. Grabinger: Do you when the NDSU adopted this policy.

Aaron Weber: | believe it was 2011, following the State Board of Higher
Education adopting the same policy.

Ch. Hogue: Thank you. Further testimony in support.
T.J. Jerke, ND Human Rights Coalition: Support (see attached #13a,b and c).

Sen. Casper. Who else, besides the homosexual community, does the
Human Rights Coalition represent?

T.J. Jerke: We're broad based, of course. We are a growing organization but
our focus is on human trafficking legislation, as well as the pay equity issues,
minimum wage issues. We just want to make sure that individuals in ND are
given their full human rights. It's a broad based mission and vision of the
organization.

Sen. Casper:. Sure. Is it the position of the Human Rights Coalition that you
are saying that it's not a special privilege to have access to earned income
that essentially a job is a human right.

T.J. Jerke: Access to an earned income is going to read that this is a basic
human right that should be afforded to all people.

Ch. Hogue: Thank you. Further testimony in support.
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Stuart Savelkoul, Asst. Exec. Director of ND United: Support. ND United
represents over 11,000 members across the state of ND including folks in K-
12 schools, state government and also higher education as has been
mentioned several times today. The NDUS affords protections very similar to
those proposed by SB 2279 to its employees; state government does not and
not necessarily every school district in the state.

Sen. Casper: Do you know of anybody who is an employee of the state
government or employee of a school district that was fired for being
homosexual.

Stuart Savelkoul: | do not. That doesn't mean that it hasn't happened. It
doesn't mean that they chose to leave their job before such an occasion
occurred. Like Mr. Ricker mentioned earlier, in state government, many
employees are not what would be traditionally be considered "at will
employment". Of course, those in non-classified positions are a little more at
will. For a lot of the employees that are in classified service, there is still a
progressive discipline process in place that would usually need to be observed
before a dismissal could take place.

Sen. Casper: Regardless of someone's sexual orientation in the jobs you are
talking about, there's a contractual right outside of whatever would happen
with this legislation that those people are afforded.

Stuart Savelkoul: For a lot of our members, yes. There are employees of
state government or school districts that are "at will* employees, for which
such protections would go a long way.

Ch. Hogue: Thank you. Further testimony in support.

Chris Linblad, citizen: Support. | am concerned about civil rights issues. |
believe that all citizens, regardless of their race, religion, gender, sexual
orientation should be treated the same and they should be afforded the same
protections. Fifty years ago, the US Congress passed the Civil Rights Act at
that time. It might not have been supported by the majority of the public, but
those leaders did the right thing when they provided protections to those
citizens who had not been part of the favored majority. | would point out that
under the first amendment, the government shall establish no official religion
and as such it is not appropriate to legislate based on one's religious views.
Essentially it is my opinion that the book of Leviticus should not be dictating
public policy. If so, divorce, tattoos, pork, shellfish would all be illegal. That's
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not the case. | believe that this is an important opportunity for you as leaders
of our state to do the right thing and to pass protections for those citizens that
are homosexuals. | believe that the opponent's arguments do highlight that
this is indeed a problem because there are a lot of people, apparently willing
to fight for their right to discriminate against somebody based on their own
religious beliefs.

Sen. Casper: You're all right with codifying someone's thought as long as it
agrees with yours.

Chris Linblad: No, I'm saying that, in my view, one's religious views should
not dictate public policy; essentially this country was founded on freedom and
equality. We should be treating everyone equally and | believe that the
homosexual community does face discrimination and that this bill would
provide the state an opportunity to help provide protections for those folks.

Ch. Hogue: Thank you. Further testimony in support.

Jennifer Cook, Policy Director for American Civil Liberties Union of ND:
Support (see 14 a and b).

Sen. Luick: On the second page of your testimony, you had indicated results
from a 2011 UCLA survey. Do you have any numbers for ND on that kind of
survey?

Jennifer Cook: | don't have any.

Sen. Luick: Are the issues getting worse, getting better or staying the same.
Obviously there is more focus in the news today than there has been in years
past. I'm wondering if the numbers are changing or where we are heading "as
is" today.

Jennifer Cook: Are you referencing numbers across the United States in
general, orin ND.

Sen. Luick: Justin ND, | don't have much control over what happens on the
other side of the borders.

Jennifer Cook: | don't have any numbers from the state pertaining specifically
to ND; | couldn't say what the numbers are, if they are getting better or not.
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Sen. Casper: You said you were a law clerk. You drafted a number of
summary judgment opinions in your day. In a court of law, how would you
prove that someone got fired or removed from an apartment, or the apt. wasn't
rented to them because of their sexual orientation?

Jennifer Cook: | dealt with varied cases. Primarily | was focused on civil law.
In the first case | ever assisted the judge in drafting was an age discrimination
claim brought under both the federal law and the ND Human Rights Act. In
fact, | am familiar with a case called Sprat v. MDU. It is the go-to case when
you look at law in this area. The employees have the burden initially, whether
you are an employee or a renter. When you file a complaint in court, whether
it's federal or state court, the plaintiff has the initial burden to prima fascia
case. Then the burden switches once they met the elements of that case to
the employer, let's say for purposes of discussion. The employer then has the
opportunity to show that there was a legitimate business reason for that
employee's discharge. Once that happens, the case is resolved. If the
business can come back and show there was a legitimate reason besides the
fact that the employee was a member of the protected class, then the case
goes away.

Sen. Casper: So what would be prima fascia case for the plaintiff here?

Jennifer Cook: For example, if you wanted to model it after the age
discrimination case, in Sprat v. MDU, where most cases you will see indirect
evidence, there isn't a proverbial smoking gun that plaintiffs usually have
because they are either an employee and don't have access to the records of
the business or the employer has, usually most cases are brought on indirect
evidence and there is a modified McDonnell Douglass test in this state. So to
prove a prima fascia case, the plaintiff first has to show that they a member of
the protected class, that there was an adverse employment decision (firing)
and that they were unfairly treated as opposed to anyone else in that class.
Then the burden shifts to the employer to show that there was at least one
legitimate business reason for that firing that had nothing to do with the
individual's class or membership in that class.

Ch. Hogue: Going back to the UCLA study, not wanting you to kill a tree, but
is that study available on-line.

Jennifer Cook: | can definitely give you a link to that study. | did not provide it
with my testimony, but there is an interesting report by the US Government
Accountability Office that was reported on July 31, 2013 and the Office




Senate Judiciary Committee
SB 2279
2/2/2015
Page 15

surveyed the 22 states that currently have statutes that protect either sexual
orientation and gender identity, both or just sexual orientation. They surveyed
each of those states and the states reported back and they had numbers on
how many cases the employment discrimination and particularly in relation to
sexual orientation or gender identity that they have received over a certain
time period, from 2009. It specifically references the fact that someone before
who had testified before, said this would open the flood gates of litigation.

You can't have it both ways. Is discrimination against sexual orientation
generating a problem and if not, then there wouldn't be a flood gate of
litigation and in fact in Minnesota, they have only encountered about 20 claims
filed from 2009 to when the survey was published. It's a helpful study to show
what is really going on out there.

Sen. Casper: Is the ACLU currently getting complaints right now or a list of
people that felt that their civil rights are being violated and tracking that.

Jennifer Cook: There are two main arms to the ACLU in general and the
ACLU in ND we have the advocacy portion which is what you are seeing here,
and we also have the litigation arm and we've certainly received complaints. |
just started in December, | haven't seen any cases personally, however, our
executive director, of both ND and SD, that represented a client who worked
for an employer in SD and it was based on discrimination for his sexual
orientation.

Sen. Casper: When you were in the National Guard for those 8 years, do you
know of anybody who was removed from the National Guard for any reason
because of their sexual orientation.

Jennifer Cook: Yes | do have a personal experience with that.

Ch. Hogue: You referenced a Sprat v. MDU case; | thought you said that
involved assertion of claims under the federal discrimination statute and our
ND Human Rights Act is that correct.

Jennifer Cook: | believe that it was solely on the ND Human Rights Act.

Ch. Hogue: Thank you. Further testimony in support. Testimony in
opposition.

Tom Freier, Executive Director, ND Family Alliance: Opposed (see attached
15). | will pass out testimony from Focus on the Family (see attached 16).
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Sen. Casper: You say that everyone should be treated with dignity and
respect in the workplace, both employers and employees. If we don't pass
this law, someone could be fired in the state of ND simply because they are
homosexual.

Tom Freier: | think the marketplace and the people of ND are handling that
issue very well, we believe. | think that we fine in ND, as we look at all the
entities that we see here today have proven and given a general awareness to
the issue of treating others with dignity and respect. We see that is working. |
think we can continue to see that, to prove over the next years that that will
affect. | don't think the answer to trying to prevent someone from being fired is
having the owner being forced to protect that person's ability to work. When
you take away someone's rights, someone else has to give those rights.
Individuals in this case, if we're protecting a class, then the owner of the
business is the one that is going to have to give up their rights.

Sen. C. Nelson: I've had several people question if Mr. Connelly is a
registered lobbyist.

Tom Freier: No, he isn't.

Sen. C. Nelson: You just said on page 2 of your testimony that first
amendment rights of men and women of faith don't cease after they leave the
church building. The law in various places says that you shall not discriminate
the status with respect to participation in lawful activities off the employer's
premises during non-working hours; which do not directly conflict with the
essential business related interests of the employer. In my testimony this
morning, | mentioned that there are a number of large stores that do business
in ND, that have very good anti-discrimination policies. The problem with
some of those people is not in the workplace. The problem is in health care,
in some of the soft benefits - such as do we provide healthcare benéefits for the
partners or the family. Do we have a problem with, for instance, my
granddaughter and her best friend asking for an apt. and are they judged as
homosexuals or are they judged as college students, who is going to make
that determination. | don't see much difference in your people of faith rights
and the homosexual's rights. Why should there be a difference.

Tom Freier: | think you make a good case. | think today we have that. | think
we have the opportunity for men and women of faith, when they leave the
church to exercise their rights that we find in the first amendment to the
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constitution to express their faith through carrying out what they do at their
workplace. | think that same thing can be afforded to those you've just
referenced. We have that today. You referenced the people that are working
on this issue, | know that there is a homosexual chamber of commerce and all
the other entities that are here today and | think that's really why in ND today
we have the diversity and the robustness of an economy. | don't believe that
there is an inability of people in ND to find jobs without regard to their sexual
orientation. | think that is working very well in ND.

Sen. C. Nelson: In 2002, when there were 13 businesses that basically had
good policies and now there are 366. It shows that there has been a change
of attitude in the last 10-15 years. | think there is going to continue to be that
change of attitude. You and | are from a different generation. You heard the
young people today they don't have the same message that | am hearing.

Ch. Hogue: Thank you. Further testimony in opposition.

Clint Fleckenstein, citizen, photographer. Opposed. This bill is presented in
the name of equality but it is actually legalized bullying. You've heard
emotional testimony, anecdotes; Scripture twisted out of context, although no
one quoted from the Koran, for instance. They go after the Christians but the
Christians aren't the only people of faith who have an opinion on
homosexuality. We've heard no testimony based on hard data related to
discrimination. This particular type of legislation using the exact same kind of
language has an established and well-documented track record, which has
been used to harass, intimidate, and destroy small businesses; people who
are photographers, cake baking or even a second job. Those are the people
discriminated against by bullying and using this as a bludgeoning tool to
harass. As a Christian photographer, if somebody came to me and asked if |
would take an artistic nude photo, I'd say that's against my beliefs; but | can
recommend someone to do that for you. If they want to do pornography,
obviously the same answer. [f they wanted to do some alternative sexuality
type behavior, homosexual ceremony, same answer. | would tell them that I'm
not their guy. The problem is that this bill would allow them to use the force of
law to then compel me to do this against my beliefs. While | don't have to go
ahead and provide you with a list, the ADF fellow is going providing that. |
found those very same cases of the great-grandmother who's going to lose
her house in Washington. The print shop guy, the baker, etc. All of those
have happened since last session, when this very same bill came before you.
Here is the scenario: a person or persons belonging to this protected class,
encounter a small business, this person doesn't decline to serve them. In the
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case of the great-grandmother, this was a friend who she hugged at the
deposition but as soon as she said, well | can't do this particular service, which
they declined because of their faith. Now, rather than find someone else, this
aggrieved person gets all lawyered up and back they come, and they are
going to punish this person using the legal system. It's a one-way street by
the way. |In 2012, homosexual marriage was all the talk in the legislature in
NM and Gov. Martinez's hairdresser, dropped her because of her views on
homosexual marriage. That's not discrimination. Two months ago, Theodore
Shubat called 13 bakeries that were identified as homosexual owned or
homosexual supported. He asked them to make a cake with the frosting
message that said "gay marriage is wrong". All 13 of them refused because
they couldn't do something they didn't believe in. In addition, a cookie
company said they would, but they were going to draw male genitalia on it too.
That is basically their idea of equality. They aren't interested in equality, they
want others to embrace their lifestyle choice and punish those who don't.

They paint a picture of some huge, sinister entity persecuting them because of
their sexuality. Sen. C. Nelson and Rep. Boschee, and other have testified
that an ever-increasing number of companies have taken it upon themselves,
for their own policies, where this sort of matter belongs to go ahead and make
these accommodations. They've got all the large corporations out there, the
Fortune 500 and things like that. They've got media outlets that produce
programming favorable to them and identifying people who disagree with them
as homophobes or haters. By the way, I'm not afraid of homosexuals. | don't
hate homosexuals. I'm afraid of their advocacy groups, their activists that
pack the room, they've got public relations firms, legal foundations, financial
resources, and they've got the ACLU all pushing their agenda and ready to
punish me for simply the act of disagreeing with them. Even more alarming is
what | found out in researching the case of the great-grandmother with the
flower shop is now that this sort of legislation has passed, the Human Rights
Commission or whoever it is that handles the complaints on this, has now
declared that, regardless of how her corporation or her company is set up, that
now they can go after her personal assets because’she doesn't have her mind
right". It's amazing; they want to send people to sensitivity training. They are
taking private citizens, going after their private assets, and going after their
private thoughts and beliefs inside their head. It's unbelievable. Now all
citizens have a first amendment right to the free exercise of their religion. The
sexual activists want to keep people of faith inside the church or within your
home. | found a court case, Puroota vs. San Diego; this was in the 9™ circuit
court, no bastion of wild-eyed right wingism, they ruled that second
amendment rights are not limited to a person's home or private property, that
once you give someone a right, it is what they call portable. How can this right
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be any different that it's not portable? | do know that vague law is bad law.
We start off with public accommodation that can mean anything, that can
mean a multi-billion dollar corporation or a lemonade stand. The same with
actual or perceived. Who is perceiving, who is determining actions. Once you
get the sexual orientation in the door, it opens it up. | was looking to see what
the activists for homosexual issues and other sexuality issues say and | found
that the current acronym is actually Igbtqgiaap. This acronym is already twice
as long as it was the last time you heard this bill. The problem is, if you pass
this law saying sexual orientation, you have opened door and said come on in.
All the other acronyms now are welcome. Pandora's box has been opened.
Vague law is bad law. Even the President of the US, two weeks ago, he did
this famous YouTube interview with this person, Glozal Green and he
corrected identified alternative sexuality as a lifestyle choice. If you pass SB
2279, you're going to put the entire legislative body on a slippery slope. What
happens next biennium, two years from now, you find yourselves in this room
and now it's all the people who say that they are being discriminated because
they have tattoos, or some other sort of behavior. Once you grant protected
status to a lifestyle choice or behavior, you can't go back. Is that really the
position that this legislature wants to be in. One other thing, I've heard that
some people want to consider this economic or workforce development bill, as
they hope it will attract others to ND. | would like to say that | think that giving
a tool to activists, who can be used to sue ND businesses or private citizens,
is a horrible means of economic development. | urge a Do Not Pass.

Sen. Luick: You are closer to the younger ages than | am. I'm wondering
how and why is it that there seems to be a precedence as to why we want to
get it well-known of our sexual orientation. Why is that in the public eye, more
so now than ever before? | wouldn't go down the street holding a sign saying
I'm heterosexual or I'm homosexual myself because maybe | am a little older,
why is it so important that we're even discussing this if we don't have these
problems.

Clint Fleckenstein: | don't know that | can really speak to that in that regard. |
do know that | live my life according to my faith. | vote that way, | spend my
money that way, | do everything that way. When it comes to these sorts of
sexual issues, that's not really within my sphere. | just believe what the Bible
says and | don't need to convince you what the Bible says. The law says all
that matters is that people like me simply believe it. In my testimony, | said
that the major media, | used to be in broadcasting, has been putting out
programming, kind of pushing this agenda, perhaps that's why all of a sudden
that it's coming to the forefront. |, for one, was astonished given what you
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would see on TV and how things are implied that the CDC says that less than
3% of the population falls into this age group. Yet, two weeks ago, | had the
TV on in my office and KFYR was on and the Today Show, in the middle of a
news program and suddenly there is a promo for Days for Our Lives with two
men passionately making out, one of whom was married to another man.
Maybe the media has something to do with the awareness or the fact that it's
in the public venue.

Ch. Hogue: Thank you. Further testimony in opposition. Neutral testimony.

Troy Seibel, Commissioner, Dept. of Labor: Neutral (see attached 17). |
would like to provide the committee with a little bit of background about how
our office currently handles any complaints of discrimination where the basis
is sexual orientation or gender identity. One of our former employees this
morning testified fairly accurately on that point. Generally speaking now, if we
get a call from an individual who is making an allegation that he/she is being
discriminated against on the basis of sexual orientation or gender identity, we
will draft the intake on that complaint and then we will go ahead under our
work sharing agreement with the EEOC, we will then refer that complaint to
the EEOC. The primary reason we do that is because the Dept. has
interpreted the legislative actions over the last three sessions, | believe this is
the fourth session in a row that this bill has come before this body, that there
is clearly not the legislative intent that our current state law, the Human Rights
Act covers sexual orientation. For those reasons, we won't open up a
complaint under our state law, given its current status. We go ahead and refer
those complaints to the feds. The EEOC specifically takes the position that
discrimination on the basis of sexual orientation or gender identity is actually
prohibited under current law under Title 7 of the Civil Rights Act on the basis
of sex. The EEOC takes the position that that type of discrimination right now
is discrimination on the basis of sex; therefore, the EEOC has been pretty
aggressive on this front. They've even had some courts agree with them on
that. | just wanted to be clear about how we handle those complaints. We
don't track this particular statistic, so | can only give you some anecdotal
evidence. | would say, on average, we typically refer between 1 and 2 cases
per year to the EEOC on the basis of sexual orientation and gender identity.
As far as the impact, if SB 2279 would pass, it's very difficult for me to gauge
the impact it would have on the Dept. and how many additional cases we
would receive. Some federal agencies have done some studies and those
studies generally come in that the consensus of between 5 and 7% increase
in caseload. Last calendar year, 2014, our office closed 206 investigations
into complaints of discrimination. Based on that number, is we use an
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average of 6% that would mean an additional 12 cases per year. Again, this
number is based on a lot of anecdotal evidence and it's pretty speculative. It's
difficult for me to determine what the impact would be. If this bill would pass,
we generally speaking would be able to bring it in fairly easily into our system.
| don't think it would have a significant impact on the department's caseload,
mainly from the grounds that it would fit into our wheelhouse. We investigate
several discrimination cases per year, therefore, | think it is something that we
would be able to handle should this legislation passes. Otherwise | won't go
into detail about the law; | think that's been covered.

Sen. Armstrong: Do you know what percentage of your cases that goes
through your organization that ends up in civil litigation.

Troy Seibel: | do not. That's not something that we track. In terms of cause
findings, when we make a determination that we believe probable cause
exists, that a discrimination statute has been violated, in most of those cases,
the individual elects to go the district court route because | think that they feel
as though their remedies may be broader in district court as opposed to the
administrative hearing route. | can't give you a definite number on that.

Sen. Casper: What is the percentage that had a probable cause finding?

Troy Seibel: It's very low; approx. 4% of the discrimination complaints that we
investigate end up with a cause finding. The vast majority are cases where
we've determined that there is no merit to the allegations.

Sen. Casper: You said you thought the caseload would go up if this law
passed 5-7%. If you have 200 cases, it would go up 5-7%, so 10-12 cases.
So of those 10-12 cases that reported, 4% of which would result in a probable
cause finding, am | understanding that right or not.

Troy Seibel: | think that's my speculation, but | don't have any numbers. If we
use the federal study and we look at that and say that it's a 5-7% increase,
that would result in about 10-12 additional cases based on numbers from last
year. What percentage of those 10-12 cases would have merit, | would have
no idea.

Ch. Hogue: You referenced the 206 cases. | assume that the vast majority of
your cases are employment discrimination type of cases and not
discrimination for failure to provide some public accommodation. Is that true.
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Troy Seibel: That's correct.

Ch. Hogue: How many cases relate to a complaint about a failure to provide
public accommodations?

Troy Seibel: Of those 206 cases, 150 were employment discrimination
complaints, so approx. 75%. Of the employment discrimination complaints
we, for the most part, those breakdown into several categories but they really
run the gamut. The bulk of them are sex, disability, race, those make up the
largest amount of cases. A public service, public accommodation cases, they
were in the ballpark of about 30 cases last year.

Ch. Hogue: Are you aware of cities that have passed ordinances on this
issue. Can you tell me if you're aware of cases out there that are brought to
city commissions or somebody within the city that relate to discrimination
based on sexual orientation.

Troy Seibel: I'm not aware of any. If it's happening, it's not being brought to
the Dept.'s attention.

Ch. Hogue: Thank you. Any further neutral testimony. We will close the
hearing.

Written testimony was brought to the committee that was not read. They are
as follows: Bernie Erickson, support (see attached 18); Jennifer Weisgerber,
support (see attached 19); Christopher Dodson, Exec. Dir. ND Catholic
Conference, opposed (see attached 20); Murray Sagsveen, Chief of Staff for
Chancellor in NDUS office, support (see attached 21).
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Ch. Hogue: Let's take a look at SB 2279.

Sen. Nelson: | had an amendment drawn up 15.0742.01003 (see attached
#1). This amendment takes gender identity out of the definition of sexual
orientation and takes it out of the whole set of sections dealing with
employment. Because it is no longer in the definition, we have to insert
gender identity throughout the rest of the section of the NDCC. That is why
you see all of those inserts because it is no longer in the general definition
(explained the amendments). | move amendment 15.0742.01003.

Sen. Grabinger: Second the motion.
Ch. Hogue: What is the intent of the amendments?

Sen. Nelson: The intent was to remove gender identity from the definition of
sexual orientation, first and foremost. To remove it from the entire section that
deals with employment. To add it because it is no longer apart of sexual
orientation to sections 1, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18 19, 20, 21, 22,
23, 24, and 25; essentially leaves gender identity out of employment
protections and puts it into the rest of the sections dealing with the other
segments of the bill.

Ch. Hogue: To provide protection for the definition of gender identity for
public accommodations and housing, but not employment.

Sen. Nelson: Yes. The way | understand it is that many of the companies
that do business in ND now, have a position on sexual orientation and their
definition blends more with the new definition than it did with others.
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Ch. Hogue: | think | have an understanding, you're still keeping those
definitions but for purposes of employment discrimination, we're tightening the
definition to exclude the gender identity definition. Does everyone have a
clear understanding of the amendments?

Sen. Armstrong: | do appreciate the attempt to try and do this. | view this
issue as one of those deals where you have people who are never going to
support it, people who are always going to support it and people who fall
somewhere in between. | think the people who fall in between feel it is never
going to be narrow enough who don't accept it; anything they would be willing
to accept would be way too narrow for the people who support it to accept. At
this point, given where we are at, I'm not going to support the amendment and
my issue isn't with the exclusion; it's with the reintroduction in other areas. |
think the bill should get a vote on the Floor and | think it will.

Ch. Hogue: We will take a roll call vote on the amendment. 2 Yes 4 No 0
absent. Motion on the amendment failed. \What are the committee's
wishes.

Sen. Casper: | move a Do Not Pass.
Sen. Luick: Second the motion.

Sen. Grabinger: | was here last session and we struggled with this. We
struggle with it every time and people are on the fence one way or another. |
think it is something that is happening across our country, recognizing this
issue and these problems associated with this. My personal thinking is we are
here for all North Dakotans and | do not want to see discrimination anywhere
where we can stop it. | think we see discrimination and by not supporting this
and pushing this through, | think we are allowing that to continue and | think
it's wrong. Hopefully, | firmly believe, that I'll be on the right side of society
years from now for taking this stand.

Sen. Nelson: I'm not the prime sponsor on this bill for no reason at all. | think
there is a problem. | think many people have seen the problem. Don't be
surprised if a floor amendment doesn't show up, because the fight's not over.

Ch. Hogue: This is an issue that divides legislative bodies across the nation.

| think a lot of people know where they are at, like Sen. Armstrong said, a lot
of people are in the middle as well, and they are looking for a middle ground. |
don't think this amendment, for me, provides middle ground.
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Sen. Luick: I'm probably one of those a little closer to the middle ground,
because of being hard right, hard left is probably not where I'm at; when | look
at this bill and | look at the problems it could cause and | think about not
necessarily the human rights issues of maybe somebody is being
discriminated against, but the possibilities of the negative effect it could have
to businesses because of it going it the other way, where a business is forced
to make decisions that they would not have to make today. If we were talking
about discrimination, that's one thing. But if we're talking about the possibility
of somebody being bullied, which could be entirely different there is a need
then to consider those people who are initiating that bullying tactic to get some
restraints put on them, but not to put it into NDCC to say that everybody has to
act this way or that way, or another way. That shouldn't be our responsibility
to do that, to put it into law that everybody has to act a specific way. That's
why | can't support this bill. | understand the need/or desire for respect for a
person's choices but | don't think we should be mandating how everybody else
should feel about those issues.

Ch. Hogue: The clerk will take the roll.

4YES 2NO 0 ABSENT DO NOT PASS CARRIER: Ch. Hogue




15.0742.01003 Prepared by the Legislative Council staff for
Title. Senator Nelson
February 13, 2015
PROPOSED AMENDMENTS TO SENATE BILL NO. 2279

Page 1, line 13, after "orientation" insert "', gender identity"

Page 2, line 13, after "disability" insert ", sexual orientation"

Page 4, line 29, after the second underscored comma insert "or"

Page 4, line 30, remove ", or gender identity"

Page 8, line 20, after "orientation" insert "', gender identity"

Page 9, line 2, after "orientation" insert ", gender identity"

Page 9, line 10, after "orientation" insert "', gender identity"

Page 9, line 22, after "orientation" insert "', gender identity"

Page 10, line 1, after "orientation" insert ", gender identity"

Page 10, line 6, after "orientation" insert ", gender identity"

Page 10, line 20, after "orientation" insert ", gender identity

Page 10, line 25, after "orientation" insert ", gender identity

Page 11, line 5, after "orientation" insert ", gender identity"

Page 11, line 12, after "orientation" insert ", gender identity"

Page 11, line 18, after "origin" insert ", sexual orientation, gender identity"

Page 11, line 28, after "orientation" insert ", gender identity"

Page 12, line 17, after "orientation" insert ", gender identity"

Page 12, line 21, after "orientation" insert ", gender identity"

Page 12, line 26, after "orientation" insert ", gender identity"

Page 13, line 1, after "orientation" insert ", gender identity"

Page 13, line 8, after "or" insert "based upon"

Page 13, line 8, after "orientation" insert "or gender identity"

Page 13, line 30, after "orientation" insert "or gender identity"

Page 14, line 7, after "orientation" insert "or gender identity"

Renumber accordingly

Page No. 1 15.0742.01003
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REPORT OF STANDING COMMITTEE
SB 2279: Judiciary Committee (Sen. Hogue, Chairman) recommends DO NOT PASS
(4 YEAS, 2 NAYS, 0 ABSENT AND NOT VOTING). SB 2279 was placed on the
Eleventh order on the calendar.
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Minutes: Testimonies 1-25

Chairman Weisz opened the hearing on SB 2279.

Rep. Joshua Boschee: From District 44 introduced and supported the bill. (See Testimony
#1 and Handout #2)

18:09
Rep. Mooney: What is the number of LGBT in ND?

Rep. Boschee: 1.8% of ND.

Rep. Damschen: You asked is it better to allow a couple employers discriminate against
sexual orientation or gender identity to continue to do so; and then you go on to say the
result of that is hundreds of LGBT North Dakotans leave the state. Who is the employer
that would employ that many?

Rep. Boschee: I'm not implying that it is one or two employers that would employ all of
those LGBT people. I'm saying as an economy workforce we are losing people by the
hundreds each year.

Rep. Damschen: Is that the only reason people are leaving?
Rep. Boschee: | think there are a lot of reasons people leave the state.

Rep. Porter: In your testimony you talked about larger employers in ND that already have
policies in place. One of the individuals that contacted a number of us in an e-mail talking
about gender discrimination; when | followed up, actually listed one of the ones you listed
as being the one who was discriminatory against them. In your list are you saying they
have specific written policies or it is just perceived they don't discriminate?
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Rep. Boschee: That list includes all employers who have sexual orientation as a protected
class and a number of them include gender identity. They may not be all inclusive of
gender identity, but do all include sexual orientation as a protected class.

Rep. Porter: Do you think in that group you gave us there are companies listed that just put
a policy in place and are not following it?

Rep. Boschee: | don't think so. Most employers try their hardest to follow the policies.

Rep. Porter: It seems like the individual even though the company had a policy in place,
were using that just to sound the alarm rather than what the real reason was. That causes
concerns among employers in ND. As you start developing more and more laws and
eroding the right to work side of the equation that all of a sudden you can sound the alarm
rather than really looking at the reason for your employment issues.

Rep. Boschee: | would agree. We don't want people sounding the alarm if it not the actual
case. Thatis where the Dept. of Labor steps in and filters that out. That is not an option
today. There is no one to referee that.

Rep. Porter: Under North Dakota's right to work laws, | don't have to provide a reason why
| don't employ someone. | just pay employment benefits right away. | can fire with or
without cause. How do you see this playing into the current ND right to work laws?

Rep. Boschee: We have protected areas where you can't discriminate based on certain
things. We are looking at this at the same level so that employers aren't using that reason
to terminate.

Rep. Porter: Inside the Dept. of Labor and if there are perceived problems and issues, how
many cases do you see per year the Dept. of Labor handling? How many calls have they
received and they say that isn't what we deal with right now? | need to know if we need a
fiscal note for FTE's for the Dept. of Labor to make this work.

Rep. Boschee: They don't currently keep track of those calls. They can transfer some files
depending on the nuances of the claim to the Federal EOC. There have been two cases
where straight men were being perceived as homosexual. There could be a potential of 4-
5 cases per year.

Rep. Porter: The national spotlight has been in a couple of situations where this particular
chapter protects religious organizations, but not an individual's beliefs. Inside of this bill
what happens to the photographer who refuses to do the business?

Rep. Boschee: The same thing would happen to them if they used their religion to not
serve a black person. It would be seen as a discriminatory practice.

Rep. Porter: Who then enforces that complaint?

Rep. Boschee: I'llrefer that to the Dept. of Labor.
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Rep. Porter: Is there a state penalty, a misdemeanor or what is the individual charged
with?

Rep. Boschee: I'd have to defer that to the Dept. of Labor as well.

Rep. Damschen: There has been a vote on gay marriage and a significant majority of
North Dakotans oppose it. Would you give that the same credence as the other vote you
mentioned?

Rep. Boschee: That vote was 10 years ago, but this isn't about gay marriage.

Rep. Damschen: | understand that. | just wonder if you give that the same respect to that
vote.

Rep. Boschee: | would.

Rep. Damschen: | know you have it defined in the bill, gender identity and sexual
orientation, but looking at a report from Dr. Palmer Hugh MD at the John Hopkins School of
Medicine and Jerard B. Bradley Professor of Law at the University of Notre Dame report
that social science research continues to show that sexual orientation unlike color and
ethnicity is neither a clearly defined concept or nor immutable characteristic of human
beings. They go on to say there is no scientific consensus on how to define sexual
orientation or various definitions proposed by experts, produced substantially different
groups of people. There seems to be a concern because it is so elastic the definition even
though you have got those terms defined in the bill. How do we guarantee that does not go
beyond as to what is defined in the bill?

Rep. Boschee: That is why we define it so we know where the parameters are.

36:00

Rep. Thomas Beadle: | don't believe homosexual is a choice. You are that way. If you
believe it is a choice than you will never support non-discrimination protection laws. | stand
in support of SB 2279. There is a generational divide occurring across the country and
even if it doesn't change now it will in the future as more young people get involved and
civically engaged. | was working on an amendment to get word of the "perceived"
wordage.

Rep. Damschen: This group or deleted or made an exception in the Constitution. | believe
the rights that are guaranteed all of us are for all of us. | don't think any group is excluded.

Rep. Beadle: | don't disagree with you. We need to clarify our civil liberties. The
Constitution has not been interpreted properly by the law to apply to everyone.

Rep. Damschen: Don't we run the risk of listing everyone when we enumerate the people
to be covered by non-discrimination acts?

Rep. Beadle: | don't disagree.
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Rep. Mooney: Do you think that would be a good idea to list everyone?

Rep. Beadle: We don't want to leave anyone out and put as many as possible under the
same umbrella.

44:20
Sen. Erin Oban: Supported the bill, handed in a Testimony of Lucas Stroh and read it.
(See Testimony #3) (Handed in Testimony for herself. See Testimony #4)

49:00
Aaron Weber: NDSU Student (See Testimony #5)

54:16
Becky Lamboley: Director of Student Affairs for the NDU System testified in support of the
bill. (See Testimony #6)

58:52
Rep. Oversen: The policy you mentioned you said they applied to students and | assume
also applies to faculty and staff?

Lamboley: We have a separate policy for faculty and staff.

Rep. Porter: | on the back of your testimony you talked about if the LBGT student were to
step off campus. Does the university system track any of the incidences that have taken
place in regards to that statement or is it just conjecture on your part?

Lamboley: What is formally filed we do have records of that, but when you know there is
no law to support who you are, I'm not sure | would bring that forward. | don't have
numbers for you.

Rep. Porter: But, you do have some numbers or you don't have numbers? If you do, |
would like to see them.

Lamboley: I'll see what numbers we have.

Rep. Damschen: How do you determine if someone was denied some public service
because of perceived sexual orientation?

Lamboley: It has to be reported to know the numbers and what it looks like. People make
assumptions on my looks. They may think I'm gay when I'm straight and fire me, or fire me
because I'm gay.

Rep. Damschen: If someone made that assumption and they were wrong, wouldn't that be
violating the rights of the heterosexual?

Lamboley: Can you clarify?
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Rep. Damschen: If a person was going to deny renting an apartment because he thought
someone was gay and they weren't; wouldn't that be a violation of heterosexual rights?

Lamboley: Right now that isn't protected at all. This bill would protect heterosexual rights
as well as non-heterosexual rights.

Rep. Damschen: But, they aren't listed in the bill.

Lamboley: They aren't listed. We could make a friendly amendment to that.

Rep. Damschen: We may have some classes that are unprotected and need to be listed.
Lamboley: It's possible.

Chairman Weisz: You referenced earlier about numbers off campus. Do you have any data
on students you send out for internship programs as discrimination that has occurred within
that? | would think that would come back to the university system.

Lamboley: | know we have numbers of those who participate in internships as a
requirement of their program. | may be able to gather data of those who have internships
just as a personal choice of that student. I'm not sure we have data on any discrimination,
but I'll look into it.

Rep. Porter: In your previous comment you talked about a look or the look. If an individual
is employed and part of their job responsibility is to deal with the general public and went
out and got a tattoo on their face. And the owner of the business perceived it was a look
that was costing them business; would you see inside of that look that they could fire that
person because of the look?

Lamboley: | believe businesses have the right to make those decisions.
Rep. Porter: Itis ok to discriminate against those individuals that do that?
Lamboley: Itis never right to discriminate.

Rep. Rich Becker: My wife and | were in a restaurant several months ago and across the
aisle and a table up another couple were engaging in comment with the waitress. The
waitress had ear, tongue and nose piercings and they were quizzing the young lady why
she had such excessive piercings and she said it was her right to do that. They asked for a
different waitress. She called the manager over and he told the couple that he totally
agreed with them, but his hands were tied and there was nothing he could do and he had
lost other customers because of that waitress. Do you think that is fair?

Lamboley: I'm not prepared to comment on that today.

Rep. Damschen: | assume you are aware that a person can like a person, but still not like
the things they do. Is it right that a person has a strong religious conviction about the
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homosexual lifestyle and that it is not acceptable to rent an apartment to a homosexual
couple? He shouldn't he have that right to not rent it to them?

Lamboley: When | am employed to rent out apartments, do | have my employee hat on
and my religion is separate from that? How do a grapple with that personally having a
belief system that is different from what I'm asked to do as an employee?

Rep. Damschen: That doesn't answer my question. If a person owns a building and he
would be enabling a lifestyle if he does not promote; does he have the right to say no?

Lamboley: No he shouldn't have that right.
Rep. Damschen: In this case we would be violating his religious rights.
Lamboley: We could grapple with this.

Rep. Damschen: You think it is alright to restrict his religious freedom for sexual
orientation?

Lamboley: | believe the employee has to grapple with an ethical decision.
Rep. Damschen: He is the owner.
Lamboley: That is the part of it.

Rep. Mooney: There are 47,660 students out of 11 campuses. That seems like quite an
expansive organization. Does that include the contract with non-state related companies?

Lamboley: That is incorrect. That is only 11 public institutions.
Rep. Mooney: Does the campus contract with non-state related entities for catering, etc.?
Lamboley: This is just students enrolled for the purpose of completing courses.

Rep. Mooney: As a campus, do you not contract for certain services that are not
specifically state paid employees?

Lamboley: Some are and some aren't.

Rep. Mooney: Do you have knowledge of complaints, resistance or reports of objections to
the anti-discriminatory policies in place by the higher education system.

Lamboley: | don't have that information, but could seek it.

1:17

Mack Schneider: Testified in support of the bill. (Handed in testimony of Max Maltese. (See
Testimony #7)
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1:20

Chairman Weisz: Do we open up a potential that someone fired for a tattoo and now can
claim they were fired because of discrimination? How does the employer prove they fired
the employee because of other reasons?

Schneider: The burden would be on the employee that they were fired for discriminatory
reason. That is difficult to proof in many cases. | don't think it opens it up any more than a
person with a tattoo says he was fired because he was Catholic.

1:22-1:26
Tom Ricker: President of the ND AFL-CIO in ND. (See Testimony #8, and Handout #9)

Bernie Erickson, Fargo ND: Testified in support of the bill. (See Testimony #10.)

1:33

Rep. Mooney: Mr. Chairman, this is an important issue. | strongly object that these people
have to do a quick time order to testify. | respectfully request that these people have time
to testify. (Audience erupts.)

Chairman Weisz: (Hits gavel.) Could we please have order in the committee? Order please.
(Hits gavel.) Please. This is a committee hearing. It is not my intent to limit testimony. | am
asking for comments to be brief if they are repeating the previous testimony. We are
limited in the total amount of time we have. That is the way this process works. We have
limited many hearings in the past. It is not my intent to stop anyone. [f you are saying the
same thing, often times we ask for people to keep it brief and not to repeat what has
already been said. It is not out of line and the same rules will apply to the other side. Are
there are questions for the presenter at this time?

1:36
David Hamilton: (See Testimony # 11) (His testimony is on the backside of Testimony #10)

Faye Seidler: Testified in support. (See Testimony #12)

1:.44
Rep. Mooney: When it had been better for you not to disclose your gender identity?

Seidler: | know businesses don't have familiarity with this and | forgive them if they don't
have it, but | would like them to work with me on it. | had to come out so they could have
the policies in place when | did my transition. In May of last year | told them | would be
transitioning.

Chairman Weisz: Sanford had no policy at all when you were hired, correct?

Seidler. They have no transgender specific policy. They have a sexual orientation policy
which | asked them about. There was no policy for transgender.

Kristen Benson: Testified in support of the bill. (See Testimony #13)
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1162
Rep. Damschen: I've heard from several recovered homosexuals who are no longer
practicing. How do you explain that?

Benson: Those cases are generally through faith communities and not practices endorsed
by any mental health association. There is no scientific evidence that orientation or identity
itself can be changed. Those are core (inaudible) of who a person is.

Rep. Damschen: There is no gene known that causes it.
Benson: That research is inconclusive.
Andrea Rebsom: Testified in support of the bill: (See Testimony #14)

2:06
Brad Aune: Retired US Marine and US Army testified in support of the bill. (See Testimony
#15)

2:11-2:29
Jennifer Cook: Policy Director for American Civil Liberties Union of ND. (See Testimony
#16, and Handout #17).

Micki Mertz: Testified in support of the bill. (Testimony #18)

2:34
Nancy Willis: Director of Government Affairs of ND Association of Realtors testified in
support of the bill. (See Testimony #19)

2:35
Joan Glaser: Testified in support of the bill. (See Testimony #20)

2:40
Kevin Tengesdal: Testified in support of the bill. (See Testimony #21)

2:45
Rev. Gretchen Deeg: Testified in support of the bill. (See Testimony #22)

2:49
Peg Haug: Testified in support of the bill. (See Testimony #23)

2:53
Joe Vetter. Testified in support of the bill. (See Testimony #24)

2:55
Ann Porter: Testified in support of the bill. (See Testimony #25)

Chairman Weisz: We are going to recess for lunch and will finish the hearing after the floor
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session.

Handed In Testimony and Handouts in Support
Susanna Warner (See #26)

Riah Roe (See #27)

Derek LaBrie (See #28)

Sen. Carolyn Nelson (#29)

ND Realtors Association (#30)
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Minutes: Testimonies 1-13

Chairman Weisz reopened the hearing SB 2279.

Jared Kellerman: Testified in support of the bill. (See Testimony #1)

9:10
Tim Johnson: Pastor of Evangelical Lutheran Church in America testified in support of the
bill. (See Testimony #2)

12:18
Kyle Thorson: Testified in support of the bill. (Read the testimony of Karyn Hippen See
Testimony #3) Kyle reads his testimony. (See Testimony #4)

17:00

TJ Jerke: Legislative Coordinator for the ND Human Rights Coalition testified in support of
the bill. (See Testimony #5) (Handed out a testimony for Suzie Bartosh. See Testimony
#6)

27:59
Rep. Damschen: | assume you verified all the charges in this letter.

Jerke: The ones in the USC?

Rep. Damschen: The accusations against Teen Challenge?

Jerke: Susie would be here today to testify, but she can't be with us today.
Rep. Damschen: She would have a way to verify them?

Jerke: Yeah. | can work with her to communicate with the committee.
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Rep. Damschen: I'd like to hear the discussion on both sides and not take just one
person's word for it.

Jerke: I'm sure Teen Challenge would be happy to.
OPPOSITION

30:00
Tom Freier: With the ND Family Alliance testified in opposition of the bill (See Testimony
#7)

38:48
Kellie Fiedorek: Testified in opposition of the bill. (See Testimony #8)

56:16
Rep. Fehr: Can you tell us of any states that model laws to sexual orientation, anti-
discrimination, but don't have these unintended consequences you were talking about?

Fiedorek: | have traveled all over the United States speaking and | have not seen any that
have been enacted that don't raise the same exact concerns. The cases we litigate are in a
wide variety of states under a wide variety of laws. These laws empower the government
to threaten the Constitutional freedoms and there is no way around that.

Rep. Fehr: Are you saying every single state where they have passed these laws they
have these examples.

Fiedorek: Many states that have these laws have cases pending and if not now likely soon
because of the way they are written.

Rep. Damschen: We heard testimony from the other side preparing this subject to race
and gender. Is that a fair comparison?

Fiedorek: It is an unfair and unjust comparison. The government forced our African
American brother and sisters to drink from separate fountains and go to separate schools
and be at the back of the bus. Our country rallied against that and good men and women
stood up to fight what they had to endure. To equate the type of discrimination they had to
endure for years is an unfair comparison.

Rep. Mooney: Based off from what you have mentioned there, how many instances are
ok?

Fiedorek: Obviously, what they are talking about today is the dignity of every single person
always needs to be respected and upheld. The government is here to pass protect and
sustain Constitutional freedoms not to undermine those freedoms. Laws like this
undermine the freedom of everybody regardiess of sexual orientation.
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Rep. Mooney: You mentioned several law suits with regards to other states with LBGT
state laws that had been enacted. Do you have examples of lawsuits derived from the
disabilities act, age discrimination, etc?

Fiedorek: There has been a lot of research done on that. When laws were changed to
allow inter-racial marriage to happen, a law professor looked at lawsuits that challenged
religious beliefs that were not let them photograph or participate in some way. They found
none. These laws across the country are forcing people to violate their beliefs at the hands
of the government.

Rep. Mooney: Are you a registered lobbyist?
Fiedorek: I'm here as a roll of a guest of Tom.

Rep. Oversen: | support the rights of religious beliefs. Why is that protection afforded to
them say there is a Christian who doesn't believe in Judaism or Hinduism? We don't allow
them to discriminate against them so why is it ok for them to discriminate at sexual
orientation?

Fiedorek: It comes down to the issue on what is non-expression versus expression and
what does the Constitution protect? You should be free to engage in expression that is
consistent with your sincerely held beliefs. It is not so much an issue of sexual orientation,
but what is expression and what is if you are engaging a certain kind of expression. The
Supreme Court is very clear on that. You should be able to engage in speech that is
consistent in what you believe.

Rep. Oversen: She the florist that has a lawsuit against her, she should have been allowed
to refuse service to a couple who was marrying in a faith she didn't agree with?

Fiedorek: In her situation it came down to a belief of what kind of events does she want to
lend her creative ability to. For her marriage is sacred and such to participate in something
she doesn't believe in would violate her beliefs. We could talk about hypotheticals all day
long, but what it comes down to is that the first amendment does apply to everyone and
applies to businesses. You should be free as a business owner to engage in expression
that is consistent with your beliefs.

Rep. Oversen: Could you provide the committee information on the Catholic Charities case
you mentioned?

Fiedorek: I'd be happy to do that.

Rep. Mooney: Are you saying the first amendment rights supersede the other amendment
rights?

Fiedorek: I'm saying the first amendment is one of our fundamental freedoms. The
freedom to exercise our faith and the freedom to speak freely if something is of paramount
importance. The government has compelling interests at times that do supersede those
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interests. By the end of the day there are very important freedoms that | think we are all
grateful to have as Americans.

Rep. Mooney: You agree the fourteen amendment is important?
Fiedorek: Obviously they are both important amendments.

el
Tom Freier: Finished reading his testimony. (Refer to Testimony #6)

A2

Rep. Oversen: Regarding a self-identified perceived characteristic means that it is not
immutable; can you draw a distinction for me between that and religion? Why is religion a
protected class?

Freier: The immutable part in this context of course given the transgender component of it,
we know there is an ability there to change. The bill itself talks about that you are able to
self-identify to fall within the contracts of the bill so it does not jive with immutable. | think
religion as Kelli mentioned that the first amendment is very strong on our ability to exercise
the freedom of religion and expression thereof. So the folks that fall into that category can
easily use that to substantiate their views.

Rep. Oversen: | think there is a difference of your first amendment of freedom of
expression and the freedom of discrimination based on your religion.

Freier: There is a foundational factor involved in the first amendment right that really does
precede our discrimination law. And that is our freedom of religion and our exercise
thereof. That is foundational to the religious aspect of it.

Rep. Damschen: Do you feel like our Constitution found wanting in declaring that all men
are created equal and everybody has inalienable rights and those rights are protected? Do
you see any exceptions in the Constitution?

Freier: The Constitution is very clear and provided for the freedom in many aspects for all.

Rep. Mooney: The three that have common denominators were, prejudice, supremacy,
unreasonable accommodations, special class, and religious liberties for why we should not
have included race, women's rights, and disability discrimination and anti-discrimination
laws. Are you saying we need to do away with all of those if LBGTs shouldn't be
considered in a class of protection?

Freier: No, | am not saying that at all. | am saying that | believe that as | share my
testimony in ND today, | am comfortable that we are showing respect and dignity for all in
this state. The bill talks about employment, accommodations and all those things and | fail
to understand that those areas are being compromised to a great degree.

Rep. Fehr; Can you give us evidence of what you are referring to in your testimony? Are
you stating that people can change their sexual orientation and that it is willful?
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Freier: | am referencing there because it is self-identified and self-perceived of sexual
orientation to their employer may change. They may represent themselves as something
one day and the next day it may be something different.

Rep. Fehr: You are saying they can claim something different and doesn't mean something
is really different?

Freier: When we talk about the transgender and that sort of issue, they perceive there is a
change.

Rep. Fehr: This relates to the Supreme Court criteria and immutable so my question is
does it imply that if in fact the preponderance of the evidence says it is immutable in terms
of sexual orientation; and therefore that should be a protected class?

Freier: | don't quite understand the question.

Rep Fehr: The question is because that is part of the criteria you listed with the Supreme
Court, that if the evidence that is presented to us is pretty convincing that it is immutable,
does that immutable mean it should be a protected class?

Freier: The immutable part of it is pretty clear. The bill does not lend itself to that definition
of immutable.

Rep Oversen: On self-expression, if there is a Christian business that says same sex
marriage is wrong, then they would be able to discriminate against single parents, and
adultery? Where do we draw that line?

Freier: The First Amendment right of expression allows a business owner to express
themselves in their artistic ability and made that determination. We are treading on
hypotheticals. | believe in ND and we are doing okay and we are looking for a political
solution which is not as prevalent as some believe. The bill is on sexual discrimination
based on sexual orientation and gender identity. The (inaudible) that could be open to
litigation .

Rep Oversen: Are you suggesting that the fear of litigation is a reason not to pass a bill
protecting someone against discrimination?

Freier : | believe there is a bit amount of fear and a sense of intimidation that come from not
wanting to be on the wrong side of this issue that may open cases of litigation. I[f this bill
would pass that would open that up to a great extent.

Rep Damschen: Do you see concerns in that sexual orientation is considered to be by
some a frame of mind, but race is not. With race there is fiscal evidence that we don't deny
and in gender too. How do you get a handle on some that feels they are not what the
physical evidence indicates? There are cases where sexual orientation has changed and
maybe changed back again. What determines that to enforce the law? What do you use?
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Freier. This is defined by conduct, behavior, perception, mannerisms and the difficulty in
fact with which someone who could be potentially accused of that discrimination, how
would they know? The opportunity for someone in a religious organization, business or
anyone to respond is really difficult given how that criteria is set forward.

Rep. Rich Becker: Rep. Oversen's comment about fear of this vote and fear of the law; the
comment | want to make is through the correspondence, phone calls and e-mails I've heard
about sexual orientation ties into what | am hearing so much more now than I've ever heard
before which is the heavy hand of government. I'm concerned that the heavy hand of
government is having an impact on how people feel about this specific topic. | know people
in the Senate voted for this a couple of weeks ago in fear of how their small businesses
would be perceived and thought of if they did not support the bil. | think there is a heavy
hand of government that is a factor in here.

Freier: This is an issue of treating people with respect and dignity. What this does is
places government in the position of coercively enforcing that. The inability to discern
someone's sexual orientation is rather difficult.

Clint Fleckenstein: Photographer, testified in opposition of the bill. (See Testimony #9)

1:42
Rep. Oversen: Where in the Bible does it say that it is ok to discriminate and treat others
different.

Fleckenstein: You have heard of a different Jesus today than the Jesus in the Bible
because Jesus said He came to bring sinners to repentance. The whole idea of Jesus
coming is that everyone of us in this room, clergy or not are sinners. We all admit it as
Christians and we need Him for redemption. The fact of the matter is He came point out
our sin and is only because He didn't sin that through his death, burial and resurrection that
we are able to meet God and go to Heaven. That is the fundamental tenant of Christianity
and dare say that religious freedom was a fundamental tenant of which the United States
was founded.

Rep. Oversen: What is your full time employment?
Fleckenstein: I'm testifying as a part-time photographer.

1:44
Alison Grotberg: Testified in opposition of bill. (See Testimony #10)

1:54
Rep. Mooney: Do you feel you have lost your religious liberties because people of race,
women and disabilities; people of class of population that require protections?

Grotberg: There is no law in the Bible that says thou shall not love a black person, or not
have black skin. Sexual immorality is addressed frequently in the Bible and according to
Biblical definitions does fall under that.
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Rep. Mooney: | am a Christian. What are some of the arguments used for some of the
other discrimination laws we have enacted state or federally? In each of those cases
religious liberties is used as an example. Do you think your religious liberties have been
trampled on by those three instances?

Grotberg: | have no idea what that has to do with this testimony because this testimony is
about being forced to make a t-shirt for gay pride or strip tease club when you don't feel
comfortable with the (inaudible) female body for the purpose of the (inaudible) or a lifestyle
that goes against Biblical teaching.

Christopher Dobson: President of the ND Catholic Conference testified in opposition of the
bill. (See Testimony #11)

2:00
Chairman Weisz:. Can you expand on your statement of the bill's exemptions do not
exempt any religious entities?

Dobson: The first exemption only applies to employment situations. It does not apply to
housing or public accommodations. To employment matters, only which regards to how
religious positions. That is already protected under the U.S. Constitution it is called the
ministerial exception which was held up unanimously by the U.S. Supreme Court a few
years ago. It does not apply to the sexual orientation provisions of the bill. It is mostly with
regards to religious discrimination claims. The second one only applies to employment
matters when hiring for non-religious positions, but only extends to preference for hiring
individuals of the same religion or adherence to the religious tenants. That is a defense
against a not a sexual orientation claim. It basically requires the church to have an
(inaudible) policy of limiting non-religious positions to individuals of the same religion or
adhere to the religion's tenants instead of allowing the church to make that decision on a
case by case basis. The third exemption only applies to limiting admission to places of
worship. Another defense about religious discrimination to places of worship and only
applies to parochial schools. It doesn't apply to sexual orientation provisions. The very
idea that the state could create an exemption on matters of admission raises a host of
Constitutional questions. Many religious schools are not parochial so it doesn't cover them,
an example is Shiloh. Not one of the three exemptions does anything to address the
problems raised about sexual orientation claims that would be given the protection under
the law in this bill.

Rep. Oversen: Maybe you could e-mail the committee with better suggestions to address
those exemptions.

Dobson: | have to tried to draft, | think you would have to exempt completely the
accommodation section, add the Religious Freedom Restoration Act into it and then
exempt completely all religious organizations and then that still wouldn't address our
fundamental concern of the bill, which it gives special legal protection to acts.

2:05
Reed Soderstrom: An attorney from Minot stated his opposition of the bill. My concerns
echo Mr. Dobson's. The bill as it exists now contains ambiguity and creates legal issues of
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uncertainty. There is more confusion than clarity. The definition of gender identity itself
speaks of in terms of subjective perception of one's related identity. And | think to put that
burden on ND employers to interpret that is nearly an impossible standard. There is no
definition of a religious association or society, religious organization or even non-profit
institution that operates in conjunction with them. I'm wondering if this so called religious
exception includes groups like we had in Minot included Youth for Christ and Campus
Crusade. | was wondering about Teen Challenge and we have already heard comments
about them. Addiction counseling centers, domestic violence groups, pregnancy centers
and the list goes on. There is a lot of ambiguity and there is no clarity. Does it include
volunteers? | think the answer is no and it puts them at risk for litigation and exposure. For
those reasons | am urging the committee a Do Not Pass on this bill.

Rep. Oversen: When we look that this language was pulled from other states as an
attorney, have you researched other cases to know if that ambiguity has been a problem
and is it something we can address?

Soderstrom: We heard from Ms. Fiedorek and all read the articles that is going on
nationwide it is not good and | hope it never comes to this state.

Rep. Oversen: Is that because of the ambiguity of the law?

Soderstrom: It is because of the enforcement and the lack of protection of religious
liberties, yes.

Rep. Mooney: I'm looking at our human rights act now, we also don't define religion or
religious practice according to the human rights act in that section of code. Is that a
problem for litigation purposes?

Soderstrom: | think it is. Some of the comments | heard today that concerned me include
this is a real good first step. This is a starting point. | totally buy into to that what we are
seeing nationwide. This is the beginning of what | see is bad things to come for religious
liberties. There are a lot of people who think you can put God in a box and pull Him out on
Sunday morning when there are a lot of people of faith that are doing the best they can to
follow the written word of God throughout their lives daily in their work place and vocation.
This bill 2279 has the potential to trample on that.

Rep. Mooney: You mention that bad things to come for religious liberties based on this
piece of legislation.

Soderstrom: Not necessarily on this. But | heard this is a starting point of further
legislation.

Rep. Mooney: Based on this legislation wouldn't it be a good first step for the LBGTs who
currently have silent laws.

Soderstrom: We heard compassionate heart breaking stories. We want to make the world
a better place. My brother is gay so | understand it and | love him dearly, but let's not get
off into the periphery and talk about solving the world's problems. We are here today about
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discrimination and how it exists today in ND. We are here today primarily about
employment and the vocation, and housing. When you break it down what | heard was
employee harassment not employer. | didn't hear a lot of need for this law.

Kathy Stein: Lives in Rugby, ND testified in opposition of the bill. | ask you to vote against
SB 2279. Society accepts the LGBT lifestyle.

2:17
John Legonfelder: Stated his opposition of the bill.

No more opposition testimony to the bill.
Troy Seibel: Labor Commission provided information.

Chairman Weisz: If someone has put in a complaint about harassment at work for any
reason, what does the department do about it?

Seibel: They would have to fall under one of the protected categories that are set forth in
the Statute. In order to bring a hostile work environment claim you have to allege that the
hostile work environment was because of your race, color, national origin, gender etc.

Rep. Mooney: I[f this would pass, how many cases would you anticipate?

Seibel: In Minnesota, sexual orientation has been a protected category since 1993. On
average of their total discrimination load, sexual orientation complaints are 4%. In ND
maybe 10-12 cases in a year in the caseload.

Rep. Mooney: How many cases do you have right now and how many are enforced as an
end result?

Seibel: We should get about 300 discrimination cases and approximately 30 public service
public accommodation cases. And probably about 30 housing cases. Maybe one case in
twenty is a cause finding case. About 5% of our cases in a typical year result in a cause
finding.

Rep. Mooney: When you have a cause finding, what does the processes look like?

Seibel: It depends if you are under the human rights act or housing discrimination act. If
under the human rights act if we make a finding of no probable cause that individual has
the ability to go to court. If we make a cause finding the charging party are given the option
to go to district court on their own or have the department conduct an administrative
hearing with the office of administrative hearing. Under the housing discriminatory act either
the complaining or responding party can make an election between going to district court or
having an administrative hearing. Either way the department brings that complaint. The
Attorney General represents the department.

Rep. Mooney: How many were found guilty?
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Seibel: They are settled on the front end. | don't have specific data for you on how many
resulted in a favorable verdict for the charging party.

Rep. Damschen: Do you deal with employee vs. employee?

Seibel: It comes down if the employer is liable for the acts of its employees. The situation
will be the employee bringing allegations against their employer. It is employee vs.
employer.

Rep. Damschen: In a criminal offense who would the offended party go to in a case like
that?

Seibel: We would look at it from if the human rights or housing discrimination acts were
violated. That individual could go to law enforcement if criminal charges were going to be
brought by the State's Attorney.

Rep. Porter: A couple of the examples passed out in one of the packets had actual letters
from your department that in the letter is states it was a transfer of charge because it was a
lack of jurisdiction. Inside of your department how often are you doing that service?

Seibel: Is your question in general?
Rep. Porter: In general. You are doing an action that should be trackable.

Seibel: Correct. We can track the number of cases we refer to the EEOC. That number is
few. We have referred only 7 cases in total to the EEOC.

Rep. Porter: There was a lot of discussion about an individual business refusing to do
business with an individual. Do you view this law as you being the enforcer of that
component of the law? What do feel the number of cases from that aspect would be?

Seibel: It is referred to as a public accommodation case and that involves anyone who
provides services to the public and charges a fee or goods for its services. Generally you
will be covered by that piece within the human rights act. Our office does enforce violations
of the human rights act so that would include allegations where there has been a
discrimination in the area of public accommodations. | do not recall a case of a sexual
orientation discrimination of accommodation allegation coming to our office. To my
knowledge we have not received a complaint. We do enforce the public accommodations
portion of the human rights act.

Rep. Porter: By using the word perceived. How would your agency when pursuing the law
view perceived? Is it perceived at a particular moment in time, over the course of a
relationship between employee and employer or renter and landlord?

Seibel: It would be the charging party's burden to establish that their employer or landlord
perceived them as a certain type of orientation. If the employer would say I'm firing you
because | think you are straight, that would be essentially what would trigger this
protection. The same as vice versa. Right now under the human rights act and the and
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ADA | can perceive you as someone with a disability and take adverse employment action
against you. The perceived claim gets you in the protective category. The charging party
still has to show they were subject of a discriminatory practice. The perception has to
occur at the time of the discriminatory practice.

Rep. Porter: What about the employee that walks in on Monday and has totally changed
their appearance with a full faced tattoo or piercings or something that is not going to fit my
business model and they complain to you because they were fired because of their
appearance? What if Sam who | hired comes the next day as Samantha and that doesn't
fit my business model, how are you as an agency going to look at those two different
scenarios in regards to this law and discrimination?

Seibel: The tattoo and piercing does not fit into a protected category and we wouldn't take
that charge. The charging party is a prima fascia case. The have to show a, b and ¢ and
prove it before they get their foot in the door. Once they have their foot in the door then
there is something we call the McDonald Douglas burden shifting frame work. That shifts
to the employer and says we have a prima fascia case; why did you terminate that
employee? If the employer comes to us with a legitimate non-discriminatory business
reason for the determination, then the burden shifts back to the charging party to show that
is pretechual. In other words the employer is lying and making that up. If the employer can
show a legitimate non-discriminatory business reason the case will fail.

Rep. Porter. At some point all of these cases become he said she said. | come back and
say no this is what | perceive. My business has been affected this act. You look at it and
say whether or not it is enough to shift the burden back to the other side.

Seibel: Some cases may become he said she said because that is the only evidence out
there. We would show ever since this individual has been working can you show with
receipts at the till or business performance or testimony from customers. What are the
facts being alleged we investigate everything.

Rep. Porter: How does it play into loss of productivity if it causes a disruption in the rest of
your workforce and how would you go about proving that side of the same claim against the
newly established protected class?

Seibel: If you can talk to the 10 employees and talk about how this is being disruptive in
the work place, that could be a good non-discriminatory business reason. It would be
testimony of others saying there is a disruption in the workplace.

Rep. Porter: Wouldn't that also allow a group of employees gang up on one individual use
that to get rid of them?

Seibel: It is possible. We train our people to assess credibility.

Chairman Weisz: If a business didn't want to make a cake because they didn't support
marriage accept within their own church could you have a complaint in that nature?

Seibel: Yes you could.
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Chairman Weisz: If a cake business said | won't do business with you because | don't
believe in your religion, they wouldn't be able to bring a claim for public accommodation, or
could they?

Seibel: They could.

Chairman Weisz: So currently you could force them to bake a cake?

Seibel: In theory we could, but more than likely by the time it gets to us it is long in the past
and already had the cake made. Yes | guess we could.

Rep. Porter: (Microphone off so inaudible.)

Seibel: We don't have authority under the human rights act to fine. The only thing we can
do is issue an injunction to either prohibit or force someone to do something. If we gave an
injunction and they violated that we would have to go to a district court and a judge would
decide if there would be any fine.

Chairman Weisz closed the hearing on SB 2279

Handed in Testimony in Support

Grand Forks Herald (See #12)

See Testimony #13 - Approximately 1,000 additional letters of support filed in the
Legislative Council Library.
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Minutes: See Handout 1-2

Chairman Weisz took up SB 2279.

Rep. Fehr: (Handed out his and Rep. Beadle's amendments. See Handout #1 and #2.) On
page 8, remove lines 10 through 31 and on page 9, removes lines 1 through 3. This
removes Sections 9 and 10 which are the accommodations sections. The concerns about
the cake lady and the bathrooms, this would remove the conditions that led to those
situations. It keeps the anti-discrimination in tact in terms of hiring and housing. In my
understanding with talking to Rep. Beadle, his is similar and does overlaps with what |
presented. He says his takes out Section 1 and changes the language by taking out the
actual and perceived language. Our amendments kind of overlap.

Rep. Porter: By removing public accommodation when you look on page 1, line 17 it talks
about public accommodation in that other section of the code. It talks about discrimination
in employment relations, public accommodations, housing, state and local government
services. | find it difficult that you could split any one component out of the whole grasp of
the entire bill. To me it is an all or nothing concept.

Rep. Fehr: | had the same question and spent some time talking to Troy Seibel of the
Labor Commission and based on his feedback to me is that section 1, the 1402.201 policy
statement against discrimination; he emphasized that this is a policy statement and not
enforceable by law. He made it clear that if we remove the other sections of the public
accommodation that even though it is in the policy statement, it wouldn't be something that
the Labor Commission would do with.

Rep. Porter: When the State of ND makes a policy statement against or for something then
it may take it out of the realm of the agency to enforce, but it makes a nice standing in a
civil case. Inside of the public accommodations components of the bill, Mr. Seibel said they
wouldn't be necessarily the ones doing anything about that. That would be a civil
proceeding. | would still see even having a policy statement would still leave it wide open
to the civil courts to decide whether or not it was against the policy of the State of ND in
regards to discrimination, by having it back and forth like that.
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Rep. Fehr: Rep. Beadle told me he was going to remove section 1 of the bill, but | don't
see that, but | see that as a possibility. | don't know if a policy statement if it is there or not
makes any difference in the law.

Rep. Porter: It certainly does in court.
Rep. Mooney: When you say take out Section 1, you mean just remove it from the bill.
Rep. Fehr: Correct.

Chairman Weisz: Are you saying if you remove Section1 that wouldn't be a discriminatory
practice?

Rep. Fehr: Are you saying if we remove Section 17?

Chairman Weisz: If you remove Sections 9 and 10 then it is no longer considered a
discriminatory practice?

Fehr: There wouldn't be any enforcement of the accommodation component.
Chairman Weisz: How do you reconcile the policy with the law?

Rep. Oversen: Essentially that is a statement of legislative intent. The only time a court is
going to do that is if the law is unclear. If we don't include sexual orientation in the law
relating to public accommodation and our legislative records shows that we intentionally
didn't include it there that is very clear.

Rep. Rich Becker: The word you used of intent, if we leave it in are we setting ourselves
up in dealing with this a year or two down the road?

Rep. Oversen: Maybe | didn't make myself clear. In my understanding in looking at
legislative intent a court only looks to legislative intent if the law is unclear. Removing
sexual orientation from the public accommodation section is pretty clear.

Chairman Weisz: It's true that courts use intent when they are not clear of the law. But, that
is part of the problem. We are putting the legislature at odds, not necessarily the court.

Rep. Oversen: | think it is fine to take it out of the policy statement because the law we are
adding into housing and employment says that the legislature intended to include it in just
housing and employment not in public accommodations. This goes beyond my expertise. |
don't want to step out of my bounds.

Chairman Weisz: On Rep. Beadle's amendments on page 3, his language was to say,
"gender identity means gender related identity, appearance, mannerisms or other gender
related characteristics regardless of the individual”. That is also on page 4.

Rep. Porter: | think the language in these two areas is clear without the amendment then
with the amendment. | don't think is reads even close to being what | understand it to be.
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Chairman Weisz: The rest of the phrase is definitely, you might say perception when it is
talking appearances or mannerisms. In some ways | don't know what actual gender
identity would mean because that is inherent with the individual and not with the other.

Rep. Oversen: We heard that it was a heterosexual who was perceived to be gay and
discriminated against. If we don't include perception, cases like that would not be covered.

Chairman Weisz: That would be related more to the page 4 definition under sexual
orientation.

Rep. Oversen: | think there are times when someone's gender identity is also questioned.

Rep. Mooney: Did the Dept. of Labor commissioner speak to the actual perceived and they
are accustomed to that type of language in other areas of discrimination?

Chairman Weisz: | don't believe he brought it up.
Rep. Oversen: He said they are equipped to handle that in relation to disability.

Chairman Weisz: He did mention disability. These amendments raise questions so if any
of you want to do research we are quitting for the day and will take this up on Monday.

Rep. Seibel: If we take public accommodations out, do we also need to look at page 2, line
20, 26, 29, and 30, page 3, line 2?

Chairman Weisz: That was part of my question is that we define discriminatory practice
and public accommodations are in current law. | would like more answers.
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Minutes: Attachment 1

Chairman Weisz: Let's take up 2279.

Representative Mooney: Makes a motion to adopt Representative Boschee's amendment
15.0742.01005. (Attachment 1).

Representative Hofstad: Second.
Representative Fehr: | would like clarification on page 6, the deletions clause?

Representative Mooney: As | recall, Representative Boschee was explaining that he was
presenting all of these in context of cleaning it up for a more streamline language?

Representative Oversen: Representative Boschee testimony, they are cleanup in nature
related to two sections where the addition of sexual orientation was left out and the
religious exemptions to put the language in line with the exemptions allowed at the federal
level so our Department of Labor doesn't have investigate any more or less that is required
under federal law. It's mirroring after federal law.

Roll call was taken on amendment 15.0742.01005 with 7 yes, 6 no, 0 absent-Motion
carried.

Representative Weise: The other proposed amendment that were identical with one
exception with the change in actual and perceived. Both amendments delete the public
accommodation portions that are currently in the bill.

Representative Mooney: As far as I'm concerned, | really would have a major problem
venturing into removing certain aspects from the proposed law and leaving certain aspects.
There were all types of complications that arrive and what are the impacts. Two things
were playing out simultaneously, as we attempt to fiddle, are we actually accomplishing
anything? | concluded that it felt to me like we really weren't concluding anything that
would be of great benefit either to the community at large or with the individuals within the
state who have to try to enforce and track. This is making it more complicated than it
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needs to be. | understand that part of the reasoning for wanting to do that is for an honest
attempt at trying to make it more palatable for a broader population of people who are
opposed to it. As | further consider that, | begin to wonder if we actually would accomplish
that, in doing so, if we don't muddy the waters again even further.

In my world, what | would wish is that we would have the discussion on Senate Bill 2279 as
now amended to us and kick it out of here in that form, have it on the floor and have the
discussion on whether or not as a state that we can abide by certain forms of discrimination
or not abide. Considering everything that we've heard and read in the language, that truly,
the "don't ask, don't tell" idealism, is an ugly step that we have taken. | would be in favor of
the bill as it is.

Representative Fehr: We do have the labor commissioner here who could address what
this would look like if we took out the accommodations section.

Troy Seibel~North Dakota Labor Commissioner: \When we look at the Human Right
Act, there is employment, public accommodation, public service and credit transactions
sections. They are all separate types of cases and causes of action. Should this body
choose to have a set of protected categories for employment and a different set of
protected categories for public accommodations & services, which is something that the
department would enforce. It's possible to do the two sets of protected classes depending
on the cause of action that is brought before the department.

Representative Fehr: In section 1, line 17, it has it for public accommodations and there
was some discussion as to whether or not we take out the public accommodations
sections, what the impact would by passing the sexual one with sexual orientation given it
to say "public accommodations"?

Seibel: When we look at lines 11 through 19 on page 1 of the bill, that's the first of the
human rights. We don't use that policy statement. That doesn't give rise to a cause of
action. It is a policy statement of the state that this body has made. The causes of action
really arise later on in the Human Right Act where the act discusses what discriminatory
practices are and types of activities are prohibited. That's what gives rise to somebody to
be able to come to department and bring an administrative claim with us. The policy
statement, it does not and | don't think that is something in of itself that gives rise to a
cause of action. | think it wouldn't necessarily create a cause of action and that's the way
our department would interpret it, it's simply a policy statement.

Representative Fehr: You are talking about a cause of action in term of your department.
Let me ask you this, if section 1 with the languages in it, you are saying it wouldn't rise to a
cause of action with your department? Do you have any comments in terms that they
could file a civil law suit?

Seibel: | have to speculate what a court may do or not do with that language. | can only
speak to what we would do but my opinion is that the judge would follow on those same
lines.




House Human Services Committee
SB 2279

March 31, 2015

Page 3

Representative Mooney: On page 3 & 4 and in a couple of other places, it refers to actual
perceived gender related identity, how do those words complicate that code?

Seibel: When we look at actual or perceived claims, right now under current law, you can
have what is regarded as a disability claim. Somebody can come to us and say, my
employer regards me as being disabled even though | am not disabled. | look at the
regarded language as being similar to the perceived as language. We do those cases now
but | would emphasize the point that it's the charging party's burden. That's the charging
party's that has to come into our office and prove that the employer perceived that
individual whatever sexual orientation that may be. Perception is typically going to require
some other evidence and that burden rests with the charging party to show that the
employer perceived the individual as having a certain sexual orientation.

Representative Mooney: | would imagine that the burden of proof must be fairly
significant?

Seibel: The burden is essentially more likely than not standard. Sometimes probably
cause is used and it's not as high as a criminal or civil standard. Basically it's 50% plus 1,
it's more likely than not, that the employer perceived that individual as have a certain sexual
orientation. It's going to require something more than the charging party coming to our
office and saying "they thought | was gay, so they fired me". They are going to have to
bring us either witness statements, emails or whatever the case may be that show that the
employer regarded or perceived that individual as being gay.

Representative Weisz: Committee, what are your wishes? Representative Fehr, do you
want to offer your amendment?

Representative Fehr: Move the amendment to remove sections 9 & 10.

Representative Oversen: Second.

Representative Weisz: Further discussion?

Representative Mooney: | want to make the point that yes, | will resist the motion and |
really do believe strongly by removing this from the discussion and part of the bill concept
as a whole, that we are opening up a very slippery slope on legitimate line of questioning of
if we are able to remove in one place, why we would remove the others? | just think it
doesn't accomplish anything.

Representative Weisz: We will take a roll call.

Roll call was take on the amendment to remove sections 9 & 10 with 2 yes, 11 no, 0
absent, motion failed.

Representative Fehr: Moves a Do Not Pass as Amended.

Representative Rich Becker: Second.
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Representative Oversen: |I'm disappointed in the direction the committee has gone. If
you believe that discrimination is ok or you don't, if it's not ok, we believe people should
have protections and recourses in the court of law. Right now as this bill fails, these
individuals that we've heard from, we are telling them it's ok that they have been treated
that way. | urge you to vote against the Do Not Pass, but I'm not hopeful of that.

Representative Fehr: | strongly disagree with that statement. A vote of Do Not Pass just
does not believe that anyone believes in discrimination, it simply says "I'm not ready to vote
positively on this particular bill", which is true for the common core and a lot of other bills if
you vote on it. The bill in front of you, it's not a public statement in terms of beliefs.

Representative Damschen: | too want to disagree with the statement by Representative
Oversen. | certainly do not endorse discrimination against people who are addressing here
or anyone else. If we set groups aside, especially when we have ambiguous definitions in
this bill, that are probably not going to usually be clarified ever. | think our constitution is
adequate and the rights guarantees all of us and voting for the motion but I'm not voting
against any person. | strongly disagree with the practice and I'm not endorsing
discrimination.

Representative Mooney: My nephew is gay and when he learned we were having this
hearing, we spent some time visiting about this. One of the things that he is completely
unaware of and most of the younger generations are, many discriminations have taken
place throughout our history. When we go back in history and remember some of the
egregious acts of discriminations and the justifications for those, its heart breaking. To give
Caleb some context what this means to individuals in North Dakota. In Minnesota, he can't
be fired because of his sexual orientation and he assumed that that's the truth everywhere.
Those basic protections for human rights to me is what this is all about and the fact that the
state of North Dakota would be saying, yes we believe in the right of human dignity exactly
as our constitution states. Through history, we have had to protect certain populations and
is an unsavory reality but it is a reality of our society. | will vote against the motion and
stand in favor of SB 2279. | do believe that perception is reality and out there in the world
and what the people in North Dakota are hearing this as a negative action and we are not
standing with them. As a legislation, we are not prepared to deal with this, it's not going
away and it's going to keep coming back in some sort of fashion or another.

Representative Rich Becker: All | want to say at the moment is we each have to have
our own personal inner voice that is saying this is right. Is this discrimination or is this
special privileges? What has guided me in my decision is my own worry about the moral
values slide that our country is in and this is one more piece of it, | have a concern for that.
| have friends who are gay, or friends who has children who are gay, | don't see the
discrimination. | see things changing ever so slowly but none the less, the overriding factor
that I'm hearing from the majority of people, don't continue this slide. Vote against this bill,
| personally feel this way, will vote against itand | can look myself in the mirror. All things
considered, we have looked at this and I'm not going to change along with anyone else
overnight in their views. The pendulum is going too far, too fast and I'm very content to
vote against this bill.
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Representative Oversen: | want to clarify, my comments were not intended to be
offensive or harsh to anyone on this committee because | respect and understand where
people are coming from. | know we have young people watching this vote and it means a
lot to them to say that we as a state, believe they have protections or not. That's all my
statement meant.

Representative Weisz: Further discussion?

Roll call was taken on SB 2279, for a Do Not Pass as Amended with 11 yes, 2 no, 0
absent and Representative Weisz is the carrier.
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2279

Page 2, line 13, after "disability" insert ", sexual orientation"

Page 6, line 3, remove "or who adhere to the religion's tenets unless"”

Page 6, line 4, remove "membership is restricted because of race, color, or national origin"

Page 6, line 7, remove "or who adhere to the religion's tenets"

Page 11, line 18, after "origin" insert ", sexual orientation"

Renumber accordingly

Page No. 1 15.0742.01005
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Page 6, line 7, remove "or who adhere to the religion's tenets"

Page 11, line 18, after "origin" insert ", sexual orientation"

Renumber accordingly
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In 1953 when | moved to ND from Montana, the Native Americans were finally
getting rights from the Federal government. They had been made citizens in
order to fight in WWII but did not yet have the vote; that didn’t happen until the
Indian Civil Rights Act of 1968. In the 1960s when | was newly married, the race
card was still being played with the integration of schools and the Civil Rights Act
of 1964. Today we still have not provided civil rights for all our citizens. Do you
remember the Sunday school song, “Jesus Loves the Little Children”? It says he
loves ALL the little children of the world and that includes everyone including
‘ people who are lesbian, gay, bisexual, transgender or questioning.

In the drafting of this bill, the Legislative Council admits to an error that was not
caught until after the bill was filed. You have a copy of that amendment.

My job is to tell you what the bill does and there are a number of people here
today to speak in favor of the bill. | know you have also received a number of
emails, both personal and in the form of a form letter. You also have a very
personal email from our former senator, Tom Fiebiger, which | hope you will take
the time to read. | saw Tom on Saturday and he sends his greetings to members
of his former “A” committee.

This bill amends 3 titles in the Century Code. Sections 1-19 deal with the ND

Human Rights Act. There are two new definitions, page 3, line 22, “gender

identity” means actual or perceived gender-related identity, appearance, or

mannerisms, or other gender-related characteristics of an individual regardless of
‘ the individual’s designated gender at birth; and page 4, line 29, “sexual




Page 2

orientation” means actual or perceived heterosexuality, bisexuality,
homosexuality or gender identity. Section 3, page 5, line 27 exempts religious
organizations, associations or society or a nonprofit institution or organization
under certain circumstances. The remainder of the sections under the Human
Rights Act deal with employment agencies, labor organizations, certain
employment advertising, employment qualifications, seniority and merit systems,
public accommodations, public services, credit transactions, sale or rental of real
estate and brokerage services.

Sections 20-24 deal with prohibited practices in insurance and section 25 deals
with the jury selection and service act.

Currently there are 21 states and the District of Columbia that have total non-
discrimination policies. Add to that over two hundred cities and counties and
many Fortune 1000 companies and American 200 law firms that have similar
policies. In the past 10 years, major businesses have gone from 13 to 366 with
scores of 100 from HRC, many of those companies operate in ND. We need to
make the state of ND an accepting state to keep our young people here and
encourage others to come. | ask you to read the handouts | have provided and
please listen to those here today.

s6 9279
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Page 2, line 13, after "disability" insert ", sexual orientation"

Page 11, line 18, after "origin" insert ", sexual orientation"

Renumber accordingly
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SB 2279 — Testimony of Tom Fiebiger

—

Chairman Hogue, members of the Senate Judiciary Committee, my name is Tom
Fiebiger, and | submit this testimony today in support of SB 2279. | have testified

twice previously on similar legislation involving this important issue.

| wear several different hats. | am a former legislator. | am an attorney who has
represented North Dakota citizens in civil rights cases for almost 25 years. | am a
member of the ND Human Rights Commission and former member and chair of
the Fargo Human Relations Commission. Like many others in North Dakota, | am

also the parent of a wonderful, bright and caring son — who just happens to be

gay.

What SB 2279 does is extend basic protections in the home and workplace to

members of the LGBT community in North Dakota by including sexual orientation
to the North Dakota Fair Housing Act and the North Dakota Human Rights Act.
The people this legislation is designed to protect from losing their job or being
evicted from their homes because they are gay, lesbian, bisexual or transgender
are our sons, daughters, brothers and sisters. They are the folks we work with and
the worshipers that we sit next to in the pews on Sunday. They are our friends

and family. They are the people we love.

As a practicing attorney | have fielded calls over the years from North Dakota
citizens asking me for legal assistance because they lost their job because they
were gay. Sadly, there was nothing | could do to help them. People now no longer

call, but not because it’s not happening, but because they now know they have no

such protections in North Dakota. | find it a sad state of affairs when in 2015

1
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someone can still be fired from their job or evicted from their home because of
who they love if they happen to work on the North Dakota side of the Red River -

but are protected if they work on the Minnesota side of the river.

There is a reason almost 90% of the Fortune 500 companies include sexual
orientation as a protected class in their company handbooks. They want their
business to be successful - and that’s accomplished by being invitational to the
best and the brightest — no matter what their sexual orientation. Ask Sanford why

their personnel policies include such a provision. It’s just good business.

Imagine having to worry that if you talk about your personal life at work or have a
picture of your partner on your desk at work — something most of us take for
granted, you can be fired. That’s the reality in 2015 for many of our fellow North
Dakotan LGBT citizens without this legislation. This legislation will serve to
increase the state’s ability to attract, retain and expand its pool of talented
workers. We want to encourage our young people to stay in the state and many
of them desire inclusive and diverse communities. Passing this bill is not only the

right thing to do — it is a big step in the right direction.

The first time | introduced a bill similar to SB 2279 was in the 2009 legislative
session. After the bill passed the Senamcery store in Bismarck one
evening when a Bismarck State College student approached me with a big grin
and his hand outstretched. He was wearing a tuxedo. | learned later he had just
finished an orchestra concert that evening. But what struck me was how excited
and grateful he was, shaking my hand and thanking me profusely for trying to
make it so that people who were gay in North Dakota did not have to worry about

getting fired or losing their apartment — just because they were gay. Now, six

Sb 3279 :
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years later, | still tear up when I think of that encounter and wonder where that
young man and others like him are today. | think of their parents and siblings. Did
he stay in North Dakota. . .or leave for a state friendlier to those who happen to
be biologically attracted to someone of the same sex? We should all be thinking
of these folks, are fellow North Dakotans, today, in 2015, as we discuss this

important bill. Life is hard enough without us making it harder.

This legislation should not be a partisan issue. We have support from both sides
of the aisle. It is a family and business issue that affects us all. It is about creating
inclusive, supportive and diverse communities as our state continues to expand
and progress. Itis an equal rights issue - a civil rights issue. It was Martin Luther
King, Jr. who said the time is always right to do what's right. | urge you as
members of the Senate Judiciary Committee to do what’s right and give SB 2279 a

DO PASS recommendation.

Thank you for your thoughtful consideration of this important legislation.

a6 221 3
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in more strin-
gent criteria, this
is the highest
number of 100
percent-rated
businesses in
the entire history
of the CEL

. 36 2271
22

Executive Summary

Corp

rate g

#/-7

uality Index 2015

A New Standard of Equality
Emerges from Corporate America

In this 13th edition of the Human Rights
Campaign Foundation's Corporate Equality Index,
a record 366 businesses achieved a top rating of
100 percent. Even after two significant revisions
resulting in more stringentcriteria, this is the
highest number of 100 percent-rated businesses
in the entire history of the CEi.

In the firstyear of the CEl a decade ago, 13
businesses achieved a top score of 100 percent
and in the 2012 CEl, the year of the most recent
scorecard updates, just 189 businesses earned
top marks.

Highly rated businesses span nearly every
industry and major geography of the United
States. In addition, more and more businesses
are going global with their LGBT initiatives.

This year marks another set of records with
regard to comprehensive transgender inclusion
initiatives:

@ Two-thirds of the Fortune 500 and 89 percent
of the entire CEl universe of businesses offer
explicit gender identity non-discrimination
protections;

@ One-third of the Fortune 500 and over half
of the CEl universe of businesses offer
transgender-inclusive health care coverage,
up from 0 in 2002 and nearly ten times as
many businesses as five years ago;

@ A majority of CEl-rated businesses (eight in
ten) offer education and training programs

Fortune 500

e o

Sexual Orientation in Non-Discrimination Policy

that specifically include definitions and/ or
scenarios on gender identity in the workplace;
and,

@ Hundreds of major businesses have adopted
gender transition guidelines for employees
and their teams to establish best practices in
transgender inclusion.

The policies, benefits and practices businesses
must implement to earn a perfect score are
best-in-class demonstrations of corporate
commitments to LGBT workers and the broader
community at-large.

In addition to the depth of investment the top- ;/_\

rated businesses have made in the name of
equality, the 2015 CEl shows an unprecedented
breadth of brand new businesses. This year's CEI
cortains an impressive 48 new businesses that
opted into the survey.

A grand total of 4,446 major brands fall under
rated CE! businesses.

The following report is reflective of primarily
verified data submitted to the HRC Foundation as
well as independent research on non-responding
businesses. Wherever credit can be verified, all
ranked businesses will receive it, irrespective of
their participation in the CEl survey.

The HRC Foundation has worked with hundre_ds
of businesses to promote workplace equality for
LGBT workers.

Gender Identity in Non-Discrimination Policy

El CORPORATE EQUALITY INDEX 2018

2002 2008 2013 2014 2015
61%  88% 88%  91%  89%
3% 25% 57% 61% 66%
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This year, a record
! 366 businesses
: achieved a
; top rating of
100 percent.
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i In the first year of
! the CEt a decade
\ ago, 13 businesses
‘ achieved a top score
i of 100 percent.
H

100% by industry

Law Firms

Banking and Financial Services
Retail and Consumer Products
Food, Beverages and Groceries
Insurance

Consulting and Business Services
Healthcare

Hotels, Resorts and Casinos

Manufacturing

| Advertising and Marketing

Pharmaceuticals

| Computer Software

Entertainment and Electronic Media
Automotive

Telecommunications

Chemicals and Biotechnology
Computer Hardware and Office Equipment
Energy and Utilities
High-Tech/Photo/Science Equip.
Internet Services and Retailing
Airlines

Computer and Data Services
Aerospace and Defense

Apparel, Fashion, Textiles, Dept. Stores
Real Estate, Commercial

Home Furnishing

Mining and Metals

Oil and Gas

Publishing and Printing

Transportation and Travel

Miscellaneous

El www.hrc.erg/cei
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SB 2279 Testimony
Representative Joshua A. Boschee, District 44

Senate Judiciary Committee - February 2, 2105
/

Chairman Hogue and Committee Members,

For the record, my name is Joshua Boschee and I have the privilege of representing District 44,
which is comprised of parts of north Fargo.

As Senator Nelson indicated, the bill before you is the same bill that was introduced last session,
which amends the ND Human Rights Act and the ND Fair Housing Act to ensure that North
Dakotans are protected from discrimination in employment, housing, public services, credit
transactions and a number of other forms of everyday personal and professional transactions.

This legislation is important and needed as North Dakota works to recruit and retain a talented
workforce and new businesses to our state. My generation no longer looks just for a job to work
at, but a community to thrive in and for most of my generation, those communities should
provide culture, creativity and great opportunities for community engagement. SB 2279 does
this by sending a signal to LGBT North Dakotans that they can be honest about who they are
and whom they call family, without the fear of losing their job or housing. Furthermore, it
signals to people from all over the country, that North Dakota is open for business and looking
for hardworking, talented individuals to keep our economy and communities growing.

In its 2015 Legislative Agenda Value Statements, the Economic Development Association of
ND states:
"Quality of place is essential to attracting talent to live and work in communities and in
revitalization, diversification, and creation of new wealth."
Their Agenda continues to say:
"North Dakota has unmatched economic opportunity for industry and individuals. The
state must support a quality of life that attracts and retains talent to maximize it's
growth potential.”

The Department of Commerce's ND Economic Development Strategic Plan: 2010-2020 is
comprised of the following goals:
Goal 1: Create, attract, and retain quality jobs and workforce targeted industries and
high-demand occupations.
Goal 2: Strengthen North Dakota's business climate and image to increase national and
global competitiveness.
Goal 3: Enhance North Dakota's image.

The 2014 Update from ND 2020 and Beyond states:
"North Dakota must capitalize on the opportunities that have emerged as a result of our
state’s impressive economic growth. We must continue to work to create an excellent
quality of life for our most important asset, our people. Access to safe communities,
exceptional education, quality healthcare and jobs are an important part of the future for
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our citizens. We must continue to strengthen our overall business climate to ensure our
people continue to have ample opportunities, while still diversifying our economy."

Currently, 89% of Fortune 500 companies provide protections against discrimination based on
sexual orientation and 66% based on gender identity. Employers in North Dakota like Wal-Mart,
Verizon Wireless, Wells Fargo, Microsoft, Best Buy, Target and US Bank to name a few offer
these protections to their employees. In the public sector, the Federal government, including the
military and National Guard, along with the ND University System provides protections

to LGBT employees; employees that live and work in our state. Employees who are protected
while at work, but when they leave the parking lot to head to their apartment or part-time job,
those protections only exist in their rearview mirror.

When employees look for a place to work and live, North Dakota has to compete with 21 other
states that have nondiscrimation policies already in place including several in our region MN, IA,
IL, WI, CO and NM. Passing SB 2279 will open up North Dakota to a number of employers and
employees who may have never considered the opportunities our great state provides.

Some of you have expressed concerns that enhancing nondiscrimination policies will

provide special rights to one group of people over another. I disagree with this

sentiment. Enhancing nondiscrimination policies recognizes that in our society, certain people
become targets and are more likely to be treated unfairly than others. The opportunity for this
type of treatment is detrimental for our families, our communities, and our state. Our state and
our nation have a history of overcoming these forms of discrimination. At one point in our
nation's short history discrimination occurred based on sex, race, and religion. Many times it
took courage for elected leaders to say "No More" to protect groups that have historically been
discriminated against. Now it is North Dakota's turn to ensure that our family members, friends,
co-workers and neighbors are judged by the content of their character, not whom they love or
call family.

As elected leaders, we cannot bury our heads in the sand and continue to be naive that
discrimination against lesbian, gay, bisexual and transgender North Dakotans does not

occur. While we all know that the majority of businesses and landlords in our state do not
discriminate; you will shortly hear from opposition to this legislation that it is in fact, their right
to discriminate in whom they hire, rent to, or even provide service to in facilitating commerce.

Since the Department of Labor does not collect data on individuals who request assistance, that
are not covered under their obligations, we don't the number of North Dakotans that have
experienced workplace or housing discrimination. However, I can share anecdotally that I
personally know of three to four individuals a year that feel they have been discriminated based
on their sexual orientation or gender identity. These individuals include college students
working part time at a convenience store to a nurse practitioner looking for an apartment with her
partner, as they considered moving to Fargo to work for one our healthcare providers.

Passing SB 2279 tells the employers and landlords who wish to discriminate based on who
someone is, that North Dakota is home to a variety of people and as long as they are doing their
job and paying their rent on time, discrimination based on sexual orientation and gender identity
is wrong and illegal. Passing SB 2279 is a statement to LGBT North Dakotans, their families




and those North Dakotans that oppose discrimination in any form, that we value our family,
friends, neighbors, co-workers and those we worship with, and we value all that they contribute
to our great state.

In fact, the majority of North Dakotans agree, that discrimination is not a North Dakota
value. Included in my testimony are the results of a phone survey conducted last week by DFM
Research of 400North Dakota residents over the age of 18. You will find that:
e 59% of North Dakotans support SB 2279, including
68% of east city residents and 62% of west city residents
61% of east rural residents
63% of self-identified independents and
65% of self-identified moderates

It is clear that North Dakotans value hard work and talent. They do not value discrimination,
which is why if a North Dakotan is discriminated against, they should be able to work with the
Department of Labor to rectify the situation.

Chairman Hogue and committee members, I ask for a DO PASS recommendation on SB 2279 so
that our LGBT family members, friends and constituents can live free from the fear of
discrimination in North Dakota.
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7
Interviews: 400 residents over the age 18 that reside in North Dakota 4
Margin of Error: +4.9 percentage points
Interview Dates: January 26- 31, 2015
Sample: Landline and cell phone sample. Random digit numbers provided by Survey Sample

International (SSI) of Fairfield, CT. SSI provided Stone Research with 4,000 residential
random phone numbers from a pool of listed and unlisted numbers in the boundary area,
and 1,700 cell phone numbers; which then were stratified into five distinct regions.

Survey Sponsor: Friends of Joshua Boschee

Q: North Dakota prohibits discrimination on the basis of race, color, religion, sex, age, but
not on the basis of sexual orientation. Some in the legislature want to change that, and
have introduced Senate Bill 2279 which would also prohibit discrimination on the basis
of sexual orientation. Suppose you had a vote on Senate Bill 2279, would you vote YES
to pass the bill, or NO to reject the Bill?

YES, L0 PAES wisemnrovrossrnsaysssnsssssssmsmmasdsssshosnsssors opansspaiisss e eammavssisstosnsmms 59%

ING; 0 YETEEE .overermeonsmmvsssseisinisnssnssnssssssssionsess wsevomseasissssts ssosmponssnsnssrs 31

CVOL)Y UNBULE cosvssmunsnissssvosssacsnessosussuaasssmisasismminsssssionsissasiavas sissrssusssss 10
Gender Yes No Unsure GAP
Men 58% 33 9 +25
Women 59 30 11 +29
Age Yes No Unsure GAP
18-39 60 30 10 +30
40-64 56 36 9 +20
65 plus 60 26 14 +34
Education Yes No Unsure GAP
High School/Less 58 28 14 +30
Some College/AA Degree 54 37 9 +17
Bachelor/Graduate Degree 66 28 6 +38
Region Yes No Unsure GAP
East City 68 26 6 +42
West City 62 27 10 +35
East Rural 61 33 7 +28
Central Rural 49 37 14 +12
West Rural 49 36 15 . +13
Party Identification Yes No Unsure GAP
Democrat 73 18 9 +55
Independent 63 30 8 +33
Republican 45 41 13 + 4
Ideology Yes No Unsure GAP
Liberal 71 19 10 +52
Moderate 65 26 9 +39
Conservative 49 40 11 . +9

Tea Party (Favorable) 38 53 10 -15




Good morning committee members and thank you for this opportunity to offer my
testimony. My name is Jared Kellerman and I'm here in support of SB 2279. Before |
explain why | support this bill | need to tell you a little bit about myself and how | came to
stand before you today.

| grew up on a beef and grain farm outside of Sheldon, ND. | had the privilege of helping
my parents corral beef cattle, do night watches during calving season, and run the grain
cart during fall harvest. | maybe didn’t see working on the farm as a privilege in my
youth, but | know in hindsight that these experiences taught me to value my work and to
put myself into an effort wholeheartedly in order to see a return. Undoubtedly, this work
ethic drove me to do my best in school where | came pretty close to getting 4.0’s in high
school and college. But one thing that tainted this experience was the constant fear that
I might be gay!

Growing up in a small town, my only exposure to the words lesbian or gay - to say
nothing of bisexual or transgender - were through hallway gossip and locker room slurs.
It wasn’t uncommon to hear boys in my school say “don’t be queer” and for boys and
girls to ask, “you don't have girlfriend? what are you gay?” Growing up in that
environment, | didn’t really know what gay meant except that | would be bullied or
socially ostracized if | were labeled as gay. As a Lutheran that taught Sunday-school, |
enjoyed talking about the love God had for us but couldn’t help but wonder if God was
waiting to judge me for having same-sex attractions according to my churches lack of
conversation on the topic. This fear of being labeled gay continued from high school to
college; it led to a hyper-vigilant self-conciousness and clinically significant levels of
depression and anxiety. Although | was doing well academically, | struggled to make
genuine connections with people, couldn'’t sleep well, and always exerted a lot of effort
just to be in public (all hallmarks of mental iliness). My parents, knowing | was suffering
but not knowing where to go, supported my choice financially to try conversion therapy. |
went to a couple of sessions hoping that there was some technique | had overlooked
that would take my same sex attractions away and that | might be “normal.” It wasn'’t
until my last year of college that | recognized the connection between my years of
fearing being gay to my mental health problems; that's when | decided that | needed to
tell myself that | was gay and that that was okay. | wasn’t going to survive, otherwise.

Although | was able to come out to myself, | still didn’t feel like | was welcome in ND
because no one was talking about LGBT North Dakotans. | had tried so hard for so long
to fitin that | decided to give myself a break by living abroad for a year in South Korea
teaching English. It was a privilege to live abroad because | met so many diverse people
and felt like it was safe for me to publicly share that | was gay; people were more
shocked by the fact that | was North Dakotan more so than | was gay...they had never
seen one of us before. Living in this environment, | found the support and affirmation |
needed to integrate all of the parts of my identity. As a result, my mental health
improved, my self confidence went up, and | was and am happy with who | am.
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suffered in silence for a long time because no one in my hometown or my academic
career was talking about LGBT identities in a positive way if at all. | left ND once
because | felt like no one wanted me here and | wanted to survive. In the next year, | will
graduate with a master’s in couple and family therapy and will be ready to join the
workforce. Having this bill supported today would tell me and every other LGBT North
Dakotan that we're wanted here, that our efforts matter, and that we will have the same
rights and responsibilities as every straight North Dakotan does.

It is for these struggles that | have just shared with you that | support SB 2279. | .

I've heard in conversation that some people doubt that LGBT discrimination is a
problem because no one is speaking up. Although I’'m speaking up in front of you today,
not everyone that is LGBT in North Dakota feels like they have a voice or are not willing
to raise their concerns at work or in their housing because they have more to lose by
talking than by remaining silent. | have talked to you today about the damage that
silence can cause; it compromises your well-being and your ability to fully do your work.
If you doubt that this is a struggle for North Dakotans, | warmly invite you to Fargo to the
Pride Collective & Community Center to hear the stories of LGBT community members
and their struggles. | hope today that you will break the damaging silence we as LGBT
North Dakotans have had to live with by supporting this bill.

Sky 1
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ALLIANCE DEFENDING

FREEDOM
MEMORANDUM
DATE: February 2, 20
RE: Legal Analysis ofSenate Bill 2279
Introduction

Enacting North Dakota Senate Bill 2279 (“SB 2279)—the proposed legislation to expand
North Dakota’s nondiscrimination laws to include the categories of “sexual orientation” and ‘“‘gender
identity”—will threaten North Dakotans’ First Amendment freedoms and expose the State to legal and
fiscal liability.! Herein, we examine some of the legal concerns posed by SB 2279, should it be
enacted:

L. SB 2279 will violate constitutional rights by requiring North Dakotans to participate in
events, or produce messages, with which they disagree.

1. SB 2279 threatens child-welfare providers, and those they serve.

I1. SB 2279 will require schools, businesses, gyms, and other locations to make their
restrooms, locker rooms, and shower rooms gender neutral. This will violate North
Dakotans’ constitutional right to privacy and place these organizations and businesses at
risk of lawsuits.

I. SB 2279 will violate constitutional rights by requiring North Dakotans to participate
in events, or produce messages, with which they disagree.

Both the United States and North Dakota Constitutions protect freedom of expression from
government coercion.? The constitutional right to free speech “includes both the right to speak freely
and the right to refrain from speaking.”® A long line of U.S. Supreme Court precedent establishes that
the government cannot force citizens or organizations to convey messages that they deem
objectionable; nor may it punish them for declining to convey such messages.*

' SB 2279 defines “sexual orientation” to include *“‘gender identity™: “‘Sexual orientation’ means actual or perceived
heterosexuality, bisexuality, homosexuality, or gender identity.” SB 2279, § 14-02.4-02, 20, 64th Leg. Assem., Reg. Sess.
(N.D. 2015). “Gender identity” is defined as “‘actual or perceived gender-related identity, appearance, or mannerisms, or
other gender-related characteristics of an individual, regardless of the individual's designated gender at birth.” SB 2279, §
14-02.4-02, 10, 64th Leg. Assem., Reg. Sess. (N.D. 2015).

2 See U.S. CONST. amend. I; N.D. CONST. art. I, § 4.

Y Wooley v. Maynard, 430 U.S. 705, 714 (1977).

4 See, e.g., Hurley v. Irish-Am. Gay, Lesbian & Bisexual Group of Boston, 515 U.S. 557, 572-73 (1995) (govemment may
not require a public-accommodation parade organization to facilitate the message of a gay-advocacy group); Pacific Gas
and Elec. Co. v. Public Utils. Comm’n of Cal., 475 U.S. 1, 20-21 (1986) (plurality) (government may not require a business

1
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But if SB 2279 is enacted, it will violate North Dakotans’ constitutionally protected freedoms
of speech and conscience by coercing individuals to participate in events or facilitate messages with
which they disagree. This proposed legislation could also subject the State to lawsuits for which the
State may be liable for attorneys’ fees.

For example, the vast majority of businesses and organizations, including those owned by
people of faith, prioritize treating all people with dignity and respect, including those who identify as
gay, lesbian, or transgender. Indeed, research was unable to identify a substantiated, or even alleged,
pattern and practice of sexual-orientation or gender-identity discrimination in North Dakota. But some
business owners, because of their religious or moral beliefs, are unable to facilitate or participate in
certain expressive events, such as same-sex ceremonies. Similarly, some business owners are unable
to create messages that are contrary to what their faith commands. Because SB 2279 lacks protections
for rights of conscience, the enactment of SB 2279 will allow the government to discriminate against
good North Dakotan citizens who are simply trying to run their businesses consistent with their faith
or mission. The adoption of SB 2279 thus will present these individuals and businesses with an
intolerable choice: violate their conscience or face legal action, including fees, and possible
termination of employment.S Moreover, SB 2279 will stifle the diversity, choice, and freedom that are
essential to flourishing communities and economic growth.

Legal action taken against business owners simply trying to live and work according to their
conscience is not mere speculation. On the contrary, measures similar to SB 2279 enacted in other
jurisdictions have resulted in government coercion and legal action taken against individuals and
businesses that declined to express a message, or participate in, support, or host an event inconsistent
with their deeply held religious beliefs. Some examples include:

e Barronelle Stutzman, the 70-year-old owner of Arlene’s Flowers in Richland, Washington, has
served and employed people, including those who identify as gay and lesbian, for her entire 40-
year career. But in 2013, both the Washington State Attorney General and a same-sex couple
sued Barronelle in her personal and business capacities pursuant to a law similar to SB 2279.°

to include a third party’s expression in its billing envelope); Wooley, 430 U.S. at 717 (government may not require citizens
to display state motto on license plates); Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241, 258 (1974) (government may
not require a newspaper to include a third party’s writings in its editorial page).

3 See N.D. CENT. CODE § 14-02.4-20. *“If the department, as the result of an administrative hearing, or the court
determines that the respondent has engaged in or is engaging in a discriminatory practice, the department or the court may
enjoin the respondent from engaging in the unlawful practice and order temporary or permanent injunctions, equitable
relief, and backpay limited to no more than two years from the date a minimally sufficient complaint was filed with the
department or the court.”

% For more information about Barronelle Stutzman and Arlene’s Flowers, including links to relevant legal documents, see
the Alliance Defending Freedom media page, available at http://www.alliancealert.org/tag/zz-state-of-washington-v-
arlenes-flowers/ (last wvisited Jan. 31, 2015). The complaints against Barronelle are available at
http://www.adfmedia.org/files/ArlenesFlowersAGcomplaint.pdf (last visited Jan. 31, 2015) and
http://www.adfmedia.org/files/ArlenesFlowersACLUcomplaint.pdf (last visited Jan. 31, 2015). A short video featuring
Barronelle telling her story is available at http://www.youtube.com/watch?v=MDETkcCw®63c (last visited Jan. 31, 2015).
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These legal actions resulted when Barronelle referred one of the gentlemen, a long-time
customer and friend, to a different florist because she could not create floral arrangements and
provide full wedding support for his same-sex ceremony. Barronelle believes that marriage is
a sacred relationship of a man and a woman, created by God. Even though Barronelle had
provided this same-sex couple flowers for birthdays, anniversaries, Valentine’s Day, house
warming parties, and many other events for nine years—and even though multiple other
florists were eager to provide flowers for the couple’s wedding for free—both the state and the
couple are seeking to compel Barronelle to either adopt their view of marriage and violate her
faith or lose everything she owns.

e Donald and Evelyn Knapp are two ministers who own the Hitching Post Wedding Chapel.
Late last year, pursuant to its local nondiscrimination law, the City of Coeur D’alene, Idaho
tried to force the Knapps to perform a same-sex ceremony, even though doing so would violate
their religious convictions.” The City subsequently confirmed that it had not made a mistake:
the wedding chapel was subject to the nondiscrimination ordinance similar to SB 22793
Alliance Defending Freedom attorneys have a filed a lawsuit on the Knapps’ behalf,
challenging the constitutionality of the nondiscrimination law as applied to them.’

e In Lexington, Kentucky, an ordinance similar to SB 2279 is currently being used to prosecute
Blaine Adamson, the owner of a printing company, Hands On Originals. Blaine has employees
who identify as gay, and he has always served everyone regardless of sexual orientation. As is
the case with most printing companies, Blaine must sometimes decline certain requests to print

. shirts because the messages he is asked to print violate his conscience. However, when he
referred a request to print messages on shirts promoting a local “Gay Pride” festival because it
would violate his religious convictions to print and convey a message promoting the event, the
group hosting the festival filed a complaint against Hands On Originals, alleging sexual-
orientation discrimination. And even though the representative of the festival found another
printing shop that produced the requested shirts for free, Blaine’s case remains in litigation as
the government seeks to coerce him to run his business according to its particular ideology,
instead of protecting Blaine’s freedom to run his business according to his conscience. '

e A Georgia woman filed a discrimination complaint against a licensed counselor, who, because
of her deeply held religious beliefs about same-sex relationships, respectfully declined to
provide counseling about her same-sex relationship. The counselor referred the prospective
client to a colleague, who, within minutes, provided the client with the help she sought. The
counselor was nonetheless terminated from her employment. '

7 Alliance Defending Freedom, “Govt tells Christian ministers: Perform same-sex weddings or face jail, fines,” October 18,
2014, available at http://www.adfmedia.org/News/PRDetail/9364 (last visited Jan. 31, 2015).
& Alliance Defending Freedom, “City of Coeur d’Alene confirms for-profit wedding chapel violates ordinance,” October
21, 2014, available at http://www.adfmedia.org/News/PRDetail/9366 (last visited Jan. 31, 2015).
°1d.
' For more information about Blaine Adamson and Hands On Originals, including links to relevant legal documents, see
ADF: Ky. T-shirt company not required to promote message it disagrees with, April 20, 2012, available at
http://www.adfmedia.org/News/PR Detail/5454 (last visited Jan. 21, 2015).

‘ "' Walden v. Centers for Disease Control and Prevention, Case No. 1:08-CV-2278-JEC-WEIJ, Magistrate Judge's Final
Report and Recommendation, Doc. No. 111, at 16; 19-22; and 40-41 (N.D. Ga. Nov. 20, 2009).
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These individual and businesses, and others like them—who cannot discard their religious
beliefs at the door when they operate their businesses or carry out their professions—should not be
forced to choose between their conscience and their livelihood. SB 2279’s failure to exhibit tolerance
imperils the constitutionally-protected religious liberty of North Dakotans and needlessly drains North
Dakota of business, revenue, tax dollars, and employment opportunities. ‘2

I1. SB 2279 threatens child-welfare providers, and those they serve.

Evidence from other jurisdictions that have passed measures similar to SB 2279 reveals that
these laws lead to government discrimination against certain individuals and organizations engaged in
the provision of child welfare services. There are frequent examples of government entities refusing
to contract with individuals and organizations that conduct themselves in accordance with their
religious beliefs because of the government entities’ adherence to nondiscrimination laws.

Unfortunate victims of this discrimination—in addition to the children, birth mothers, and
adoptive families they serve—include the faith-based child-welfare agencies that, for religious
reasons, strive to place children in homes with both a mother and a father. Indeed, statutes like the
proposed law have forced charitable adoption organizations to close because they could not continue
to adhere to their religious convictions.'> Regrettably, this type of unnecessary discrimination has
already occurred in Illinois, Massachusetts, and the District of Columbia.'?

'2 Michael W. McConnell, The Problem of Singling Out Religion, 50 DePaul L. Rev. 1, 43-44 (2000) (noting that legal
issues involving sexual orientation ‘“‘feature a seemingly irreconcilable clash between those who believe that homosexual
conduct is immoral and those who believe that it is a natural and morally unobjectionable manifestation of human
sexuality”™).

13 See, e.g., Father Robert J. Carr, Boston's Catholic Charities to stop adoption service over same-sex law, Catholic Online,
available at http://www.catholic.org/printer_friendly.php?id=1901 7&section=Cathcom (last visited Jan. 31, 2015)
(““Catholic Charities in Boston announced March 10 that it is getting out of the adoption business.”).

14 See, e.g., Laurie Goodstein, Illinois Catholic Charities close over adoption rule, The Boston Globe, available at
http://www.bostonglobe.com/news/nation/2011/12/29/illinois-catholic-charities-close-rather-than-allow-same-sex-couples-
adopt-children/Km9R B LkpKzABNLJbUGhvJM/story.html (last visited Jan. 31, 2015) (“[M]ost of the Catholic Charities
affiliates in Illinois are closing down rather than comply with a new requirement that says they can no longer receive state
money if they tum away same-sex couples as potential foster care and adoptive parents.””); Father Robert J. Carr, Boston's
Catholic  Charities to stop adoption service over same-sex law, Catholic Online, available at
http://www .catholic.org/printer_friendly.php?id=19017&section=Cathcom (last visited Jan. 31, 2015) (““Catholic Charities
in Boston announced March 10 that it is getting out of the adoption business, over Massachusetts state law requiring that
that the agency place children with same-sex couples.”); Julia Duin, Catholics end D.C. foster-care program, Washington
Times, available at http://www.washingtontimes.com/news/20 10/feb/18/dc-gay-marriage-law-archdiocese-end-foster-care/
(last visited Jan. 31, 2015) (“The Archdiocese of Washington’s decision to drop its foster care program is the first casualty
of the District of Columbia’s . . . same-sex marriage law.”).
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III.  SB 2279 will require public restrooms, locker rooms, and shower rooms to be gender
neutral rather than gender specific.

Federal law governing throughout the country currently forbids discrimination on the basis of
sex.”” Sex is determined by a person’s biology and anatomy;'® it is an objectively verifiable
characteristic that is familiar throughout the legal system. Indeed, traditional legal classifications of
sex, as well as race and nationality, are innate, immutable characteristics that cannot be naturally
changed. SB 2279, however, seeks to supplement the existing legal regime with the novel legal
concept of “gender identity.”

“Gender identity,” unlike sex, is determined by a person’s “perceived...identity, appearance, or
mannerisms...regardless of the individual’s designated gender at birth”; it is thus an internally
conceived and objectively unverifiable characteristic with no firm legal foundation.'” Placing “gender
identity” in the law, as the proposed bill attempts to do, creates an unworkable legal construct based on
an individual’s subjective perception.'® Simply put, it will radically change the law’s—and, in turn,
society’s—view of maleness and femaleness by transforming a person’s legal status as male or female
based on a reality determined by biology to a status rooted in a preference determined by internal
reflection. North Dakota’s proposed addition of “gender identity” could create several issues for the
state.'?
‘ First, the nondiscrimination statutes make it discriminatory for a person®® “to fail to provide to

a person access to the use of any benefit from the . . . facilities of the public accommodations.”' If SB
2279 is enacted, thereby adding “gender identity” to the list of protected characteristics under this
section, businesses, schools, and fitness centers are just some of the “public accommodations” that will
be legally forced to allow biological males who identify as females to use the women’s restrooms,

1542 U.S.C. § 2000e-2 (“It shall be an unlawful employment practice for an employer . . . to fail or refuse to hire or to

discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms,

conditions, or privileges of employment, because of such individual’s . . . sex™).

' Shuvo Ghosh, Sexuality, Gender Identity, eMedicine, available at http://emedicine.medscape.com/article/917990-

overview (last visited Jan. 31, 2015) (“Sex . . . is defined by the gonads, or potential gonads, either phenotypically or

genotypically. It is generally assigned at birth by external genital appearance, due to the common assumption that this

represents chromosomal or intemal anatomic status.”).

17 See § 14-02.4-02, 10, 64th Leg. Assem., Reg. Sess (N.D. 2015). See also Shuvo Ghosh, Sexuality, Gender Identity,

eMedicine, available at http://emedicine.medscape.com/article/917990-overview (last visited Jan. 31, 2015).

'8 Taylor Flynn, Transforming the Debate: Why We Need to Include Transgender Rights in the Struggles for Sex and

Sexual Orientation Equality, 101 COLUM. L. REv. 392, 395-96 (2001) (noting that one goal of this recent push for the law

to embrace the concept of gender identity is to “encourag[e] courts and society to conclude that the determination of one’s

sex should rest with the individual and not the state”).

' The bill defines “‘sexual orientation” to include *“‘gender identity,” so prohibiting discrimination based on ‘‘sexual

orientation” also includes discrimination based on “‘gender identity.” See § 14-02.4-02, 20, 64th Leg. Assem., Reg. Sess

(N.D. 2015).

20 «person” includes both natural born persons and corporate persons. See N.D. Code § 1-01-49.

2I'N.D. Code § 14-02.4-16. A public accommodation is defined by the Code as “‘every place, establishment, or facility of

whatever kind, nature, or class that caters or offers services, facilities, or goods to the general public for a fee, charge, or
. gratuity.” N.D. Code § 14-02.4-16. Facilities, while not defined, is generally understood to include restrooms, shower

rooms, and locker rooms.
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locker rooms, and shower rooms; and likewise allow biological females who identify as males to use
the men’s restrooms, shower rooms, and locker rooms. A business or school, for example, which
attempts to protect the safety and privacy concerns of its employees or students by refusing to make
these facilities gender neutral could face legal action for violating the law.

Second, allowing biological males into the restrooms, shower rooms, or locker rooms used by
biological females may violate constitutional privacy rights. The Ninth Circuit Court of Appeals has
noted that “[w]e cannot conceive of a more basic subject of privacy than the naked body. The desire
to shield one’s unclothed figure from . . . strangers of the opposite sex[] is impelled by elementary
self-respect and personal dignity.”?? The Tenth Circuit Court of Appeals has similarly explained that a
person’s constitutional right to privacy is violated where a government policy or conduct allows a
member of the opposite sex to view him or her while “engag[ing] in personal activities, such as
undressing, using toilet facilities, or showering.”?* Thus, SB 2279, if enacted, may violate the dignity
and constitutional privacy interests of citizens who will be forced to share a restroom, shower room, or
locker room with a person of the opposite biological sex. Indeed, this broad scope will impact most of
the organizations throughout North Dakota. Consider the following examples of the potential impact
of such a law:

e Organizations must allow persons to access sex-segregated programs, activities, and facilities
in accordance with the sex they choose.2* This means, for example, that a school must allow a
biological male who professes a female identity to attend an all-girls school or participate in an
all-girls class or athletic program.

e Organizations must allow persons to access bathrooms, showers, and locker-room facilities in
accordance with the sex they choose.?> Notably, it has not been sufficient in some jurisdictions
for organizations to create a private “family” or “unisex” bathroom for use by such individuals.
The Maine Human Rights Commission thus ruled that a middle school engaged in “‘gender
identity” discrimination against a biologically male sixth-grade student who professed a female
identity because the school provided the student with his own private bathroom and locker
room instead of allowing him to use the female restroom.?®

22 York v. Story, 324 F.2d 450, 455 (9th Cir. 1963).

3 Cumbey v. Meachum, 684 F.2d 712, 714 (10th Cir. 1982). See also Lee v. Downs, 641 F.2d 1117, 1119-20 (4th Cir.
1981) (noting that men are “‘entitled to judicial protection of their right of privacy denied by the presence of female([s] . . .
in positions to observe the men while undressed or using toilets™).

24 Maine Human Rights Commission, Sexual Orientation in Schools and Colleges: Know Your Rights and Responsibilities,
available at http://www.foxnews.com/projects/pdf/2-08-2010_Draft_ MHRC_Sexual_Orientation_Guidance.pdf (last
visited Jan. 31, 2015) (“In general, students . . . must be allowed access to gender-segregated programs, activities, and
facilities in accordance with their gender identity . . . , and they must be addressed by their chosen names and pronouns.”).
5 Maine Human Rights Commission, Sexual Orientation in Schools and Colleges: Know Your Rights and Responsibilities,
available at http://www.foxnews.com/projects/pdf/2-08- 2010_Draft. MHRC_Sexual_Orientation_Guidance.pdf (last
visited Jan. 31, 2015) (“[S]tudents must be allowed access to the bathrooms that correspond with their gender identity™).

26 Heather Steeves, Panel rules against Orono school in transgender bathroom access, Bangor Daily News, Sept. 20, 2010,
available at http://www.bangordailynews.com/external/mobile/?id=154263 (last visited Jan. 31, 2015); Human Rights
Panel Rules Against Orono School in Transgender Bathroom Issue, Maine Public Broadcasting Network, Sept. 21, 2010,
available at http://www.mpbn.net/Home/tabid/36/ctl/ViewItem/mid/3478/ItemlId/13583/Default.aspx (last visited Jan. 31,
2015); Panel: School Discriminated Against Transgender 6th Grader by Not Letting Student Use Girls’ Room, Fox News,
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e Schools must allow students to participate in sex-segregated sports in accordance with the sex
they choose.?’” This requires schools to allow, for instance, a biological female to play on the
boy’s football team, or a biological male to join the girls’ basketball team.

e Employers, schools, and other organizations must allow employees, students, and patrons to
dress in accordance with the sex they choose. This means that employers will no longer be
allowed to maintain a reasonable dress code,”® which they are currently able to do under
federal law.?® It also means that schools must allow biological males who profess a female
identity to wear dresses, skirts, and earrings to class and other school functions.

e Publicly accessible organizations and entities that maintain separate lodging facilities for men
and women—such as homeless shelters or drug-and-alcohol-rehabilitation centers—must allow
persons to lodge with the residents who share the sex that they choose.*! This means that a
women’s homeless shelter, for example, must allow a biological male who professes a female
identity to sleep in the women’s facilities.

Third, laws allowing biological males to use facilities designated for women may be used by
heterosexual sexual predators to gain easier access to women, teens, and girls. Sadly, this has
happened in other communities that have enacted laws prohibiting discrimination on the basis of
gender identity.?? Businesses will no longer be able to protect the dignity and safety of their female

letting-student-use-girls-room/ (last visited Jan. 31, 2015).
*7 Maine Human Rights Commission, Sexual Orientation in Schools and Colleges: Know Your Rights and Responsibilities,
available at http://www.foxnews.com/projects/pdf/2-08-2010_Draft. MHRC_Sexual_Orientation_Guidance.pdf (last
visited Jan. 31, 2015) (“[S]tudents must be permitted to participate in gender-segregated sports in accordance with their
gender identity™).
% The Employment Non-Discrimination Act of 2007: Hearing on HR. 2015 Hearing Before the Subcomm. on Health,
Employment, Labor and Pensions, H Comm. on Education and Labor, 110th Cong. 38 (2007) (statement of Lawrence Z.
Lorber, partner, Proskauer Rose, LLP, an attomey with more than 30 years of experience with labor and employment law),
available at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_house_hearings&docid=f:37637.pdf (last
visited Jan. 31, 2015) (opposing a federal “gender identity” nondiscrimination law and noting that “[i]t is simply unclear
how a reasonable dress code can coexist with the . . . indefinite classification of self-perceived gender identity”).
2 Jepperson v. Harrah's Operating Company, Inc., 444 F.3d 1104 (9th Cir. 2006) (en banc) (upholding a sex-specific
dress code and grooming policy); Harper v. Blockbuster Entm’t Corp., 139 F.3d 1385 (11th Cir. 1998) (similar); Tavora v.
New York Mercantile Exchange, 101 F.3d 907 (2d Cir. 1996) (similar); Carroll v. Talman Federal Savings & Loan Assoc.,
604 F.2d 1028 (7th Cir. 1980) (similar); Willingham v. Macon Telegraph Publ’g Co., 507 F.2d 1084 (S5th Cir. 1975)
(similar); Dodge v. Giant Food, Inc., 488 F.2d 1333 (D.C. Cir. 1973) (similar); Baker v. California Land Title Co., 507
F.2d 895 (9th Cir. 1974) (similar); Knott v. Missouri Pacific Ry. Co., 527 F.2d 1249 (8th Cir. 1975) (similar); Barker v.
Taft Broad Co., 549 F.2d 400 (6th Cir. 1977) (similar); Earwood v. Continental Southeastern Lines, Inc., 539 F.2d 1349
(4th Cir. 1976) (similar).
% Maine Human Rights Commission, Sexual Orientation in Schools and Colleges: Know Your Rights and Responsibilities,
available at http://www.foxnews.com/projects/pdf/2-08-2010_Draft MHRC_Sexual_Orientation_Guidance.pdf (last
visited Jan. 31, 2015) (“[S]tudents must be permitted to dress in accordance with their gender identity™).
¥ National Gay and Lesbian Task Force Policy Institute & National Coalition for the Homeless, Transitioning Our
Shelters: A Guide to Making Homeless Shelters Safe for Transgender People 31-33, 37-38 (2003), available at
http://www.thetaskforce.org/downloads/reports/reports/TransitioningOurShelters.pdf (last visited Jan. 31, 2015) (noting
‘ that “[a] men’s shelter is [not] . . . appropriate for a [biological male who professes a female identity]”).

‘ Sept. 22, 2010, available at http://www.foxnews.com/us/2010/09/22/panel-school-discriminated-transgender-th-grader-

32 See, e.g., Robert J. Lopez, Man wore dress, wig to videotape women in bathroom, deputies say, Los Angeles Times, May
14, 2013, available at http://articles.latimes.com/2013/may/14/local/la-me-In-man-videotape-women-in-restroom-
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patrons by preventing these predators from entering the women’s facilities. Instead, they will have to
allow all biological males who assert that they identify as female access to rooms previously reserved
for biological females. This jeopardizes the safety and privacy of women, teens, and young girls
because it disregards the rights, interests, and dignity of the unsuspecting citizens who are exposed to
the individuals that profess a sex contrary to their biological reality.

If SB 2279 is enacted, businesses, schools, and other public accommodations will be given the
untenable choice of complying with the law or seeking to protect the safety, dignity, and privacy of
their patrons. They will not be able to do both. This places these organizations in a no-win situation.

Conclusion

SB 2279 presents many constitutional and statutory concerns. The experiences of other
jurisdictions demonstrate the legal challenges associated with such laws. If enacted in North Dakota,
it will likely have many adverse consequences, including trampling every North Dakotan’s
fundamental freedoms.

Toronto Sun, February 26, 2014, available at http://www.torontosun.com/2014/02/26/predator-who-claimed-to-be-
transgender-declared-dangerous-offender (Jan. 31, 2015).
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Chairman and Senate Judiciary Committee members: For the record my name is Derek LaBrie and | am
the Government Affairs Commissioner at the University of North Dakota. Today, | came to speak in
support of Senate Bill 2279. As the North Dakota Century Code currently reads, there are no protections
against any discrimimation on account of sexual orientation. This is a scary thought for many people
across the state. At the University of North Dakota, the Student Senate passed the attached resolution
in support of this bill yesterday. We have supported similar measures in the past at the city and state
level. There is a need, as exhibited by the fact that UND Student Government members have continued
to bring up this issue over the past two sessions. But it’s not just Student Government members who
are concerned. Members of the student body have contacted us, worried that discrimination can still
legally happen in this state. This bill is unique in several ways. First of all, most of the bills that students
bring up and we later come here to voice our support or opposition, deal directly with students. This
bill, however, deals with people of all ages, not just students. Secondly, it is long overdue. Under the
Fourteenth Amendment to the United Constitution, no person shall be denied “equal protection of the
laws,” which has been in effect since 1868. UND believes it is the time to act. Finally, most objections to
similar laws derive from the religious organization, association, and society realms. This bill includes
exceptions forthese circumstances. Toconclude, the University of North Dakota Student Government
and | full urge you and your colleagues to pass Senate Bill 2279. Thank you for your time.




g UND Student Senate

‘Senate Resolution
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To: The Student Senate of the University of North Dakota
Authors:  Derek LaBrie—Government Affairs Commissioner
Sponsors: Taylor Nelson—On Campus Apartments Senator

CC: Tanner Franklin - Student Body President, Brett Johnson - Student Body Vice President,
Cassie Gerhardt - Student Government Advisor, Andrew Frelich — Student Organization
Funding Agency Advisor; Dr. Lori Reesor — Vice President for Student Affairs, Cara

Halgren — Associate Vice President f t Services & Dean of Students
Date: February1+,72015

Re: @port for North Dakota—S\enate Bill 2279

—

SR 1415-08

Whereas, on February 3, 2013 University of North Dakota Student Senate passed SR 1213-15 which
supported North Dakota Senate Bill 2252, a non-discrimination clause to include protection regardless
of sexual orientation, and

Whereas, on October 13, 2013 University of North Dakota Student Senate passed SR 1314-05 which
supported the Non-Discrimination Housing Ordinance Amendment to the Grand Forks City Code, and

Whereas, in the Community Values Statement passed by the University Senate in 1966, the University
is intended to foster “an environment where all faculty, staff, and students deserve to be treated with
dignity and respect,” and

Whereas, the North Dakota State Senate will be discussing Senate Bill 2279, and

Whereas, North Dakota Senate Bill 2279 amends sections of the North Dakota Century Code to
include prohibitions of discrimination based on sexual orientation, and

Therefore, be it resolved that the Student Senate of the University of North Dakota fully supports the
intention of North Dakota Senate Bill 2279, and urges the 64th Legislative Assembly to adopt this piece
of legislation.

Student Body President, Tanner Franklin
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SENATE JUDICIARY COMMITTEE
MONDAY, FEBRUARY 2, 20

SENATE BILL 2279: Relating to prohibition of discrimination on the basis of sexual orientation

Chairman David Hogue, Vice Chairman Kelly M. Armstrong, Members of the Committee, and

fellow citizens of North Dakota, Greetings.

My name is Kevin R. Tengesdal; | am a native of North Dakota now living in Bismarck. | have
been working in good standing with a local company for the past eleven years as a graphic
designer. | am a veteran of the United States Navy. | am also a graduate from an evangelical
Bible College in South Carolina with Bachelor degrees in Biblical Studies and in Biblical

Languages. And, yes, [ am gay.

Here we stand for a third time since 2009 seeking fair labor and housing laws for our LGBT
citizens and their families. We will be told from the opposition that we are just a group seeking
“special status for some” when in actuality we are seeking the same protections granted to
other citizens. Groups such as The North Dakota Catholic Conference will advise you to pass
judgment against us, as LGBT citizens, despite the fact that the Pontiff states that it is not our
place to judge. Some who have never experienced marginalization will demand proof of
discrimination, claiming that protections are not needed, since LGBT North Dakotans have

done without them for so long.

We will once again hear insipid, bold-faced lies from the opposition stating that this law will
allow men to accost women in public bathrooms, neglecting the fact that assault will still be a
criminal act, and that there has never been a reported case of this type of assault. Not to
mention, the overwhelming evidence suggests that these would-be predators are much more

likely to be heterosexual men than LGBT individuals.

The opposition will even advise you that being LGBT is a lifestyle choice, that it is therefore
something which should not be protected. However, they will neglect the fact that a religious
lifestyle choice is itself a protected class. Not one opposition group will be able to explain how
discrimination against another human fits within the “North Dakota Nice” code of honor. Their
arguments will simply be nothing more than terror tactics and scary language, designed to

make you ignore the real issues at hand.

KRTen1966 SB2279Testimony FINAL.docx, Page 1 of 2




As a disciple of Jesus, I ask you, who are we to decide that certain persons should be second-
class citizens undeserving of the same respect and dignity that which Christ Himself gives
freely? Citizens of North Dakota, should fear-mongering and hate rule human fairness and

dignity, or should solid legal reasoning and a healthy dose of human compassion?

The Golden Rule is by which I have chosen tolive, and one I implore you to remember when
you consider this legislation - treat your neighbor, as you would want to be treated. Do we
want North Dakota to be known as the state that chooses to discriminate and deny basic
human decency to our fellow citizens and their families? People do make a choice whether or
not to move to North Dakota, or even leave North Dakota, based upon fair labor and housing
practices. Do we want to impede the forward progress of North Dakota by continuing this

discrimination?

Do we want to choose to be a state surrounded by states and Canadian provinces that grant
state-level protection to their LGBT citizens? Twenty-one states, the District of Columbia,

Puerto Rico, and over 140 cities and counties have enacted bans on discrimination based on
sexual orientation and/or sexual identity -- beginning with the District of Columbia in 1973

and with Wisconsin in 1982, over thirty years ago.

It is my hope that you and the members of the 2015 legislature will choose to be on the
honorable side of history. I request a unanimous DO PASS on this bill as presented. We are a
state that prides itself on a strong work ethic and supporting our families, youth and

community. We must pass this legislation unconditionally, now, and without amendment.

To quote the words of John Donne, “No man is an island, entire of itself; every man is a piece of
the continent, a part of the main.” Representatives and fellow citizens of North Dakota let me
close by simply stating that we, the LGBT citizens of North Dakota, are as much a part of this
state as you, and as your LGBT family and friends, we are seeking fair treatment; to be a piece

of the continent, a part of the main.

Thank you for your time and consideration.

Kevin R. Tengesdal, District 35
2025 North 16t Street, Apt 4; Bismarck, ND 58501
krten1966@bis.midco.net; 701/527-0737
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Treat people the way you want to be treated. Talk to people the way you want to be
talked to. Respect everyone.

We are all unique individuals and different from each other. Just because an individual
is gay, it does not mean they should not receive the same respect and rights as every
other individual. Discrimination denies human rights often based on prejudice and
incorrect perceptions. In our family we have a son who is gay. As a mother, my first
instinct is to protect him from all discrimination, but | need the help from our state and
our legislators to pass laws to protect his human rights, to protect him from being
evicted from an apartment, to protect him from being dismissed from a job. Currently,
the law does not provide any protection and we do not have any recourse to file a
discrimination claim with the state.

| grew up in Garrison, North Dakota, graduated from Garrison High School, and went on
to attend and graduate from North Dakota State University. After graduation, | moved to
Bismarck where | met and married my wonderful husband. We have a son, a daughter,
and 2 dogs to complete our family. We are no different than any other family. Our son is
no different than any other son.

Our son has gone on to create a very successful business in Bismarck and employees
a full time staff of 5. He has created jobs in this state. He has contributed to the
foundation of the economy with his small business. He and his life partner of 5 years are
very happy in North Dakota and | want to make sure they continue to have a future in
this great state.

My husband and | have raised our son and daughter to be good citizens and have
taught them the values we were taught from our parents. Discrimination is not one of
those values. Discrimination is not a North Dakota value. When someone discriminates




against another North Dakotan because of who they are, who they love, or how they
define their family, there should be an opportunity for the individual to ask the state to

investigate just like any other type of discrimination.

Through the years | began to realize not everyone respects or accepts other people as |
was raised and encouraged to do so. We have experienced the devastation of a vehicle
graffitied in red paint targeting our son. We have a daughter who has been bullied
because her brother, who she adores, is gay. She has been bullied not only from her

peers but teachers.

Discrimination must stop. And this bill is what is heeded to help stop discrimination. We
cannot allow our sons and daughters to have their human rights denied and taken away.

We need to leave the legacy of human rights.

My father, who was a banker in Garrison, often referred to North Dakota as “God’s
Country”. We need to make North Dakota a state where you treat people the way you
want to be treated, where you talk to people the way you want to be talkked to, and

where we justly provide human rights.
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TESTIMONY IN SUPPORT OF SB 2279
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Chairman Hogue and members of the Senate Judiciary Committee,
my name i§Nancy R. Willis and I am the Government Affairs Director
of the North Dakota Association of REALTORS®.

NDAR represents more than 1600 REALTOR® and 250 affiliate
members statewide.

We stand in support of SB 2279 and urge a Do Pass. REALTOR®
members of NDAR also are members of the National Association of
REALTORS® and by committing to abide by a code of ethics that
prohibits discrimination, including for sexual orientation, they are
entitled to use the trademarked designation of REALTOR.®

NDAR also follows a Public Policy Statement approved by its
members which states:

“NDAR acknowledges and supports the right of all people to freely
choose where they will live regardless of race, color, religion, sex,
disability, handicap, familial status, national origin, sexual orientation or
gender identity or with respect to marital status or receipt of financial
assistance. This right is protected under federal and/or state fair housing
laws and is a standard of practice of the Code of Ethics of the National
Association of REALTORS®. ”

For these reasons, the ND Association of REALTORS® supports
adding language prohibiting discrimination based on sexual orientation
to ND law.

I would be happy to answer any questions.
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ADDITIONAL INFORMATION REQUESTED BY
SENATE JUDICIARY COMMITTEE
IN RELATION TO SB2279

_
Taken from NOLO.com

Federal Law

Although federal laws protect people from workplace discrimination on the
basis of race, national origin, religion, sex, age, and disability, there is no
federal law that specifically outlaws workplace discrimination on the basis of
sexual orientation in the private sector. (Federal government workers are
protected from such discrimination.) Attempts to pass federal legislation that
would outlaw sexual orientation discrimination in private workplaces have
been unsuccessful to date, although more members of Congress support
such a bill each year.

State Laws

There is more hope at the state level. Aimost half the states and the District
of Columbia have laws that currently prohibit sexual orientation
discrimination in both public and private jobs: California, Colorado,
Connecticut, Hawaii, lllinois, lowa, Maine, Maryland, Massachusetts,
Minnesota, Nevada, New Hampshire, New Jersey, New Mexico, New York,
Oregon, Rhode Island, Vermont, Washington, and Wisconsin. In addition, a
few states have laws prohibiting sexual orientation discrimination in public
workplaces only.

NOLO: LAW FOR ALL

NOLO, a wholly owned subsidiary of Internet Brands, is the integration of some of the
Internet’s first legal sites, including Nolo.com, Divorcenet.com and AllLaw.com. These sites
were combined with the ExpertHub technology platform in 2011 to form the Nolo Network.

Nolo began publishing do-it-yourself legal guides in 1971. In the 40 years since its founding,
Nolo has evolved with technology, developing do-it-yourself software and building Nolo.com
into one of the Internet’s leading legal websites. ExpertHub was founded in 2008 with the
goal of helping solo practitioners and small law firms build their practice through the
Internet. In 2010, Internet Brands acquired ExpertHub. In 2010, Internet Brands added six
leading niche sites to the ExpertHub platform, including Divorcenet.com, AllLaw.com, and
DisabilitySecrets.com.
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Taken from HUD.gov

Bans sexual Bans gender
ori . . i .
State rlenta.tlon |dent|ty/ex_pre55|on
housing housing
discrimination discrimination
California X X
Connecticut X X
Colorado X X
Delaware X
District of
Columbia LS X
Hawaii X X
Illinois X X
Iowa X X
Maine X X
Maryland X
Massachusetts X X
Minnesota X X
Nevada X X
New Jersey X X
New Hampshire X
New Mexico X X

Enforcement Agency

California Department of Fair '

Employment & Housing - (213)
439-6703

Connecticut Commission on
Human Rights & Opportunities
(860) 541-3400

Colorado Civil Rights Division
(303) 894-2997

Delaware Division of Human
Relations
(302)739-2207

District of Columbia Office of
Human Rights - (202) 727-4559

Hawaii Civil Rights Commission

(808)586-8636

Illinois Department of Human
Rights
(312) 814-6200

Iowa Civil Rights Commission

(512) 281-4121
Maine Human Rights Commissic’

(207) 624-6050

Maryland Commission on Human
Relations (410) 767-8563

Massachusetts Commission
Against Discrimination - (617)
727-3990

Minnesota Department of Human
Rights
(800) 657-3704

Nevada Equal Rights Commission
(775) 684-3849

New Jersey Division on Civil
Rights
(609) 984-3100

New Hampshire Commission for
Human Rights - (603) 271-276

New Mexico Human Rights
Bureau
(800) 566-9471
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Oregon

Rhode Island

Washington

Vermont

Wisconsin

"w%

Oregon Bureau of Labor &
Industries
(971) 673-0792

Rhode Island Commission for
Human Rights - (401) 222-2661

Washington State Human Rights
Commission -~ (360) 753-6770

Vermont Human Rights
Commission
(802) 828-2480

Wisconsin Equal Rights Division
(608) 266-6860




Chairman Hogue and Members of the Senate Judiciary Committee, 2

I am grateful for the opportunity to share very briefly my thoughts regarding
proposals to add language to the bill that would seek to ban discrimination
regarding sexual orientation and gender identity.

I'm Tim Johnson, a semi-retired pastor in the Evangelical Lutheran Church in
America. (Coincidentally, my college major was Political Science with an
emphasis in Constitutional Law. Unfortunately, that was so long ago it has not
provided much help in preparing my remarks for today.)

The tragedy, of course, igthat we feel the need to delineate the various forms
discrimination takes. It is as old as human society. Some powerful part of society
has decided to look down on another, restrict its participation, declare it
dangerous, degenerate, undeserving of the laws that protect the rest of us.

The gain of such action through history is mystifying. Its sole accomplishment is
to grant power to a single group: male, white, wealthy, a particular religion or
religious viewpoint, a particular political philosophy. Without exception, societies
have been diminished politically, economically, and spiritually by acts of
discrimination.

This is particularly disturbing when it happens among those who claim
participation in the Christian tradition, the following of one named Jesus. In a
world that discriminated against women, the poor, the sick, the outcasts, the
powerless of every sort, Jesus welcomed them, healed them, made them disciples.
If you've got time I'll say more about the rag tag bunch of rebels he called to be in
his inner circle.

To close with a line from this Jesus:

“Come to me all who are weary and heavy laden, and [ will give you rest.*
(Matthew 11:28) Or one more from the Apostle Paul: “There is neither Jew nor
Greek, neither slave nor free, neither male nor female; for all are one in Christ
Jesus.” (Galatians 3:28)

So, where shall we find ourselves and who shall we find ourselves next to? |
welcome your comments and questions.

Thank you for your time and consideration.

Pastor Timothy G. Johnson
February 2, 2015




Good morning Chairman Hogue and members of the Senate Judiciary
Committee.

My name is Suzie Bartosh. | am a 29-year-old who has lived in Bismarck all of
my life.

Growing up, I've experienced many challenges, one of which led me to North
Dakota Teen Challenge, which | thought would have been an opportunity to give
me a leg up and help me get through some issues | was struggling with. But
while | was there, | was open about my sexual orientation, and heard many
hurtful things. There is no doubt that | was discriminated against.

Most people who enter the Teen Challenge program are given the option to
either go through and complete the program, or serve out their jail sentence. |
was open about my sexual orientation and as a result, Teen Challenge told me,
after | had been there for 10 months, that they were not going to let me graduate
the 13-month-long program unless | became straight. They had been developing
a program for me to try and turn me straight. | was very fortunate to not be one
of the adults there that was under court order, and required to finish the program,
or serve out a jail sentence. | refused to do their conversion therapy and | refused
to pretend that | was straight in order to graduate the recovery program, so | left.
But had | been under court order, a refused to turn straight, | would have been
kicked out of the program, which would have violated a court order and | would
have been sent to jail because of my sexual orientation.

| was not the only gay person in the program. There was another woman who
was there under court order and was forced to tell Teen Challenge staff members
that she was straight in order to graduate. Had she not lied, and told the staff
that she was gay, she would not have been able to graduate and would have
violated her court order and would have been sent to jail.

While I was discriminated against, the other horrible part about my story is that ND
Teen Challenge has received state funding, yet is still able to discriminate against

me, and many others.

Please pass Senate Bill 2279.

<t }}/Iq
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Testimony on SB2279

Senate Judiciary Committee
February 2, 2015
R

Mr. Chairman and members of the committee, my name is Wayne Kutzer. I support
SB2279, which is all about fairness and equal treatment. It is the right thing to do. At its basic
level it sends a statement that we value people.

In North Dakota we talk about creating that “quality of place”. That has to mean that we
are open to diversity, and are serious about protecting the rights of everyone. We have a new
campaign that touts “Live the Good Life” in ND — that is unless you are gay, then you’re on your
own. You look at locations around the country that are known for innovation and creativity, that
are vibrant and are attracting to young people ...they are also the places that are welcoming to
the LGBT community and offer the basic protections that are in this bill.

. My son was recognized by NDSU for the person that he is and work that he did while he
was there, his picture hangs on a wall at NDSU’s Student Union. He has a successtul career and
he chose to build that career and live in Minneapolis, not North Dakota because, at the core,
Minnesota offers these basic protections — it’s that basic statement that they value people.

We all want and need people to work, live and stay in ND. We talk about a talent
strategy that will attract, retain and expand talent but we don’t provide this basic protection
...this affirmation that all are welcome. This is one of those strategies, one of those
opportunities in which North Dakota would send a message with the passage of this bill ...that
we value all of our sons and daughters, even those that feel that they have to live somewhere else

to build their career and live their lives.

[ request a do pass on SB 2279 and would be glad to answer any questions.




4|

Good Morning Committee Chairman Houge and members of the Senate Judiciary
committee.

For the record my name is Tom Ricker, | am the President of the North Dakota
AFL-CIO, representing working men and women in North Dakota.

| would like to start by thanking Senator Nelson and the other Senators and
Representatives who are supporting this bill by co-sponsoring this important
piece legislation.

The North Dakota AFL-CIO is 100% in support of this legislation. While LGBT
workers in 21 other states including our neighbors to the East, have protection
under the law. North Dakota’s LGBT workers do not yet have this basic human
right guaranteed to them.

Workers who are harassed or discriminated against have lower moral, higher
absenteeism rates, and lower productivity rates and quite often it results in
higher employee turnover, none of which is good for either the employees or the
employer.

No worker should be passed over for a promotion, denied a raise or even worse
yet terminated simply because of their sexual orientation, when all they are doing
is trying to earn a living or provide for themselves and their loved ones.

All workers deserve a workplace that free from harassment and discrimination of
any type weather they belong to a protected class or not. There is no place in the
workplace for harassment or discrimination.

Thank you for allowing me the opportunity to speak in support of Senate bill
2279. | would encourage you all to vote yes to recommend a do pass on Senate
bill 2279, and send a strong, unified message to your colleagues in the Senate that
you support all working people in North Dakota.

| will stand for any questions.

S 2299
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Aaron Weber
NDSU Student Government
SB 2279 Testimony

Chairman Hogue and members of the committee for the record my name is Aaron
Weber, representing NDSU Student Government. [ am here today to testify in
support of SB 2279.

SB 2279 would ban discrimination based on sexual orientation or gender identity.
This same sort of protection is already provided on the campus of NDSU. NDSU
Policy Section 100 reads “North Dakota State University is fully committed to equal
opportunity in employment decisions and educational programs and activities, in
compliance with all applicable federal and state laws and including appropriate
affirmative action efforts, for all individuals without regard to age, color, disability,
gender expression/identity, genetic information, marital status, national origin,
public assistance status, race, religion, sex, sexual orientation.”

The concern here then becomes what happens when a student leaves campus to find
a job? Thousands of students across the state intern each year. Yet, these same
protections regarding sexual orientation and gender identity do not follow them off
campus.

The second concern relating to this bill is the retention of college students post-
graduation. In a state with a massive labor shortage, we can all agree this is an issue
worth addressing. This piece of legislation can help ensure we attract and retain
young people in our state.

After graduation a number of factors influence a students decision to stay in state.
College students want to live in a place with a sense of community. Not only that,
they a want a place where they will be accepted, regardless of sexual orientation or
gender identity. This bill would make the decision to stay in state easier for college
graduates.

With that Mr. Chairman, NDSU Student Government asks for a Do Pass on SB 2279. ]
will stand for any questions the committee may have at this time.
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A Senate Resolution to Supporting SB 2279

WHEREAS, NDSU Student Government supports ND Senate Bill 2279, and

/
WHEREAS, Senate Bill 2279 adds line item sexual orientation and gender identity to state policy against
discrimination, and

WHEREAS, This protection is already included in NDSU Policy Section 100, and

WHEREAS, As stated in this bill the language reads, “Itis the policy of this stat to prohibit discrimination
on the basis of race, color, religion, sex, national origin, age, the presence of any mental or physical
disability, status with regard to marriage or public assistance, or participation in lawful activity off the
employer’s premises during nonworking hours which is not in direct conflict with the essential business-
related interests of the employer; to prevent and eliminate discrimination in employment relations,
public accommodations, housing, state and local government services, and credit transactions; and to
deter those who aid, abet, or induce discrimination or coerce others to discriminate.” ;therefore, be it

Resolved, That North Dakota Student Government supports North Dakota Senate Bill 2279.

Respectfully submitted,
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Testimony in support of Senate Bill 2279
From T] Jerke
Education & Advocacy, ND Human Rights Coalition
Senate Judiciary Committee
Senator David Hogue, Chair
February 2, 2015

Chairman Hogue, and members of the Senate Judiciary Committee, My
name is TJ Jerke. I am here on behalf of the North Dakota Human Rights
Coalition.

The North Dakota Human Rights Coalition is a broad-based coalition of
individuals and organizations around North Dakota. Since 2002, the
Coalition has been passionately working to effect change so that all
people in North Dakota enjoy full human rights. We do this through
information, education and legislative action. The Coalition deeply
values mutual respect for all people, seeking a common good without
denying individual rights, and proactively promoting social and
economic justice.

With that said, our coalition believes the right to work is not a “special”
privilege, but access to an earned income is a basic human right that
should be afforded to all people willing and able to work.

All hardworking people - including those who are gay and transgender
- should be treated fairly and equally by the laws of our state, and
should have the opportunity to earn a living to provide for themselves
and their families. Nobody should have to live in fear of being legally
fired for reasons that have nothing to do with their job performance.

#(2 P
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Sexual orientation is a distinguishing characteristic, and that is true .
even though so many gay and lesbian people have been forced for so

long to hide their identities in order to avoid discrimination. Sexual

orientation is a core aspect of human identity, and its expression is an

integral part of human freedom.

Please, join the Coalition’s mission and help effect change so that all
people in North Dakota enjoy full human rights. Give Senate Bill 2279 a
Do Pass recommendation.

SB 32719
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My name is Kristen Benson and I moved to North Dakota in 2007 due to a career opportunity.

‘ As a lesbian-identified woman, I was quite concerned about the lack of protections for LGBTQ
people in the state. I decided to accept the job offer, largely because the opportunity was

beneficial to my career, and my employer maintains a clear nondiscrimination policy that is
inclusive to LGBTQ people. LGBTQ colleagues who have since moved to the Eastern side of the
state for similar positions have opted to purchase homes in MN while they work in ND due to the
increased protections just across the Red River. | have LGBTQ identified friends who starting
families and are moving to MN for similar reasons, as well as young people who were born and
raised in ND who move away. Ultimately, lack of protections is a deterrent for young
professionals and families to live and work in North Dakota. SB 2279 will change this.

Additionally, my work focuses on gender identity. I have the opportunity to meet and speak with
families whose children express their gender in diverse ways. Policy and legislation that allows
public accommodations for gender diversity to allows parents to follow doctor prescribed
treatments for their children who are growing up in ND.

Your committee will hear testimony on SB 2279 on Monday, February 2, 2015. I am writing in
support of SB 2279 which will prohibit discrimination based on a person's sexual orientation and
gender identity. I urge you to vote in favor of SB 2279 so that all North Dakotans can be free
from discrimination.

I stand with North Dakotans across the state who believe all North Dakotans should be treated
fairly and equally by the laws of our state.

‘ Hardworking North Dakotans, including LGBT people, should have the opportunity to earn a
living and provide for themselves and their families. Nobody should have to live in fear that
they can be legally fired for reasons that have nothing to do with their job performance.

All families should have the option to live in the neighborhood of their choice without fear or
discrimination because of who they are or because of what their family looks like.

Please support all North Dakotans' right to be treated fairly and equally under the law by voting
yes on SB 2279.

Dr. Kristen Benson
1213 7" StN
Fargo, ND 58102
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I writing to you as a member of the Senate Judiciary Committee which will be taking testimony
tomorrow on SB2279. I encourage your strong endorsement of and a do pass vote on this
important piece of legislation.

I say important because it is critical in this time of a mobile workforce that North Dakota sends a
strong message: "Discrimination is not a North Dakota value." I believe that our ability to
recruit and retain business and a talented workforce is dependent on this message.

Sadly, at this time, it is not illegal to discriminate in terms of housing and employment against
the lesbian, gay, bigender and transgender (Igbt) people. This has a deterrent impact on qualified
people considering moving to North Dakota; it has a divisive impact on families when Igbt
children, born and raised in North Dakota, believe their future does not lie in a state that allows
this discrimination to go unchallenged.

I know you will hear considerable testimony on both sides of this issue tomorrow

morning. Please consider the fact that North Dakota is one of the few states that continues to
refuse to offer protection against discrimination for the Igbt population. The time is now to
change that.

I am aresident of District 45 and the chair of the board of North Dakota Human Rights
Coalition, a broad-based coalition of individuals and organizations with an interest in the
furtherance of human rights in North Dakota. We work toward the enhancement of human rights
in North Dakota through information and education.

If you have questions, please feel free to contact me. You can find more information about our
organization at www.ndhrc.org.

Thank you.

Barry Nelson
902 42 Avenue North
Fargo, ND 58102

(701)235-8790
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[ am writing to encourage you to vote for the inclusion of sexual orientation as defined in the SB
2279 to the fair housing, human rights act and equal opportunity employment protections. A few
years back the Secretary of defense authorized benefits for same sex couples / spouse of GLBT
military members. if we do not pass this SB 2279, you are saying that it’s ok for employers and
property owners to discriminate against military members and their family. These are the people
that have defended our freedom. Please do the right thing and recommend a "Do Pass" on this
bill.

[t's about time that we include our GLBT friends as protected from discrimination when it comes
to housing and employment. [ served 22 years in the military, active duty Marine infantry and
ND Army NG infantry and air defense. I have deployed to 3 tours in combat. I am involved in
the FMWF Chamber Military Affairs Committee. I am very involved in military organizations
in the Fargo Moorhead area. (VFW, DAV, I[AVA, Am. Legion) I am a past commander of the
Fargo Legion Post # 2. [ am a service connected Combat Disabled Veteran. I am a recipient of
the Bronze Star Medal for my leadership in Iraq. With the repeal of the DADT policy I believe
that it is time that North Dakota to get with the program so that our returning veterans that have
served honorably will not find discrimination with housing and employment in the State that they
wish to return back to. A few years ago the Secretary of Defense signed a policy that will give
same sex partners of military members’ spousal benefits. The Department of labor and eeoc
policy does not allow for discrimination based on sexual orientation. Same sex couples of the Air
Force personnel could be discriminated against in the Minot and Grand Forks communities face
housing and employment discrimination with no legal recourse in ND. I know of members of
the ND National Guard that this discrimination effects. It does not make sense to me that ND
still allows housing and employment discrimination based on sexual orientation. I encourage you
to vote to stop the discrimination in ND. I have literally fought for a free America and it really
frustrates me that some believe it is still ok to discriminate against others just because of who
they are. If you disagree with my logic please let me know, I would be happy to discuss this
further.

Thank you for your time.
Brad Aune 1SG (Ret)

US Marine, US Army, ND ARNG
Fargo, ND 701-212-6343

S6 3219
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To the members of the Senate Judiciary Committee,

This letter is to show support to the bill proposed by Carolyn Nelson, who represents my district
(21) in Fargo, ND.

Proposed bill 2279 is very much needed in the state of North Dakota. I know some of you may
not feel that your GLBTQ constituents may need any source of protection in place, but this is
false. This is a clear civil rights issue, the same as race, age, disability, religion, or national
origin, all of which are current categories which are offered protections from employment and
housing discrimination under North Dakota law.

Just a little story to give an example of how much this is needed. As an openly lesbian person,
neither myself nor my partner are allowed to participate as adult leaders with our son's cub scout
troop, because the Boy Scouts of America have a discriminatory policy in place. This harms not
only parents, but also GLBTQ scout youth over the age of 18 who would like to participate as
leaders within the organization. The Northern Lights Council, located in Fargo, is allowed under
North Dakota law to practice hiring discrimination against GLBTQ people, and do so. If you are
a gay employee of that organization (and I know at least one) you have to live closeted, and in
fear that you might lose your source of income should your orientation become known to your
employer.

I would ask all of you to consider lending your support to this important bill. No one should
have to live in fear of losing their job or housing because of their sexual orientation or gender
identity. We need to catch up North Dakota with the rest of the country on this issue.

Thank you for your consideration,

Annette Otlo
Fargo, ND
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Chairman Hogue, Vice Chairman Armstrong, Senators Casper, Luick, Grabinger, and Nelson | would like
to respectfully request your consideration for approval of SB 2279 to stop discrimination of persons
based on sexual orientation.

Discrimination, based on sexual orientation, is tantamount to legalized ‘bullying’. Currently teenagers
who identify as GLBTQ (Gay, Lesbian, Bisexual, Transgendered, Questioning) are up to 4 times more
likely to commit suicide if rejected by family and peer groups. Ina

time when we are telling our youth not to ‘bully’ others, or that ‘things will get better’ for our GLBTQ
family, we have legislation in place to discriminate in both employment and housing. We need to take a
stand to show them that things will get better “now”. Imagine a world where you can be disowned by
family/friends/church, terminated by your employer and denied housing. This is, in fact, the sad reality
that many GLBTQ individuals are encountering as a result of being '‘themselves'.

As a gay man who was a former resident of North Dakota, and still a property owner/taxpayer in ND, |
am secure in my current employer who values diversity. My husband (partnered since 2001 and
married in the State of New York in 2012), is known as “my family” to my employer and to my remaining
relatives just as any spouse would be. | hid my sexual orientation from my family and friends for the
majority of my life and attended the funerals of all of my immediate family without

them truly knowing "me". | put it to you:

How do we raise productive children when they are living in fear?

How would you feel about someone discriminating against your child or family member for something
they have no more control over than they would the color of their eyes or the pigmentation of their
skin?

Sexuality is not a choice.

Tomorrows leaders are being lost as they live in fear because of this 'legalized discrimination'. The
result being, they move from job to job, unable to build a strong and stable employment history. This
cycle prevents them from achieving their full potential as productive citizens. North Dakota is a great
state filled with kind and educated people, who should not be faced with the decision of either fulfilling
their lives as individuals outside of North Dakota or continuing to build the success of our state from
within. I am proud of North Dakota and would like to add this legislative change as yet another example
of our great state.

While we cannot legislate acceptance, you can certainly prevent discrimination.

Thank you for your time, and courage in taking a stand in stopping discrimination in North Dakota based
on sexual orientation.

If I can be of any further assistance toyou or your committee, | am at your service. My cell number is
704-236-4241.

Glen Materi
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To my District 43 Senator and Representatives,

Please support Senate Bill #2279 to ensure that no one in North Dakota is discriminated against
based on their sexual orientation, specifically people who refer to themselves as LGBTQ.

And, thank you to the sponsors of this bill. I appreciate your time and efforts.
Sincerely,

Kaye Carlson
Grand Forks, ND




This letter is to request your support of Senate Bill 2279 regarding
nondiscrimination based on sexual orientation or gender identity.

As a supporter of civil rights, the most common argument I've heard
against legislation like this is it provides special rights to various groups of
people.

The exact opposite is true.

Bills like this require laws intended to protect the rights of each citizen of
North Dakota protect all citizens of North Dakota. As it stands now, gay
and transgender North Dakota citizens are specifically excluded from the
protection afforded several existing North Dakota laws.

My husband David Hamilton and | are two of the plaintiffs in the pending
marriage equality lawsuit in North Dakota. As citizens of our state, we
firmly believe we should be allowed the benefit and protection of state and
federal marriage laws.

As members of the same gender married community, we strongly believe
we simply could not be David and Bernie and enjoy our wonderful life
without standing up for our fellow citizens and demand North Dakota law
apply equally to all married couples.

As elected state officials, | ask you to take a moment and reflect on who
you are, the legal protection you enjoy; and if you can in good conscience
vote to deny those protections to your fellow North Dakotans.

Respectfully,

Bernie Erickson
3102 37 Ave S
Fargo, ND 58104
District 41
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St entof the American Civil Liberties Union of North Dakota

/
/

In Supp (;f SB 2279 / To Add Sexual Orientation & Gender Identity to the North Dakota
Human Rights Act

Senate Judiciary Committee

February 2, 2015

S

My name is Jennifer Cook and I am the Policy Director for the American Civil Liberties Union
of North Dakota. I am also a born and raised North Dakotan. I have had the distinct honor and
privilege to serve our country and state as an enlisted soldier and commissioned officer in the
North Dakota Army National Guard for eight years. [ am a graduate of the University of North
Dakota’s School of Law and a licensed attorney in North Dakota. I had the pleasure of serving
as a judicial law clerk for a Magistrate Judge in the United States District Court for the District
of North Dakota prior to becoming the ACLU of North Dakota’s Policy Director in December of
this past year.

It is with this background I rise to testify in support of Senate Bill 2279. The American Civil
Liberties Union of North Dakota represents its members and activists throughout North Dakota
who seek to preserve and expand individual freedoms and civil liberties guaranteed by the
United States and North Dakota Constitutions. In that context, we appreciate the opportunity to
support this bill, which would help protect more North Dakotans by adding “sexual orientation
and gender identity” to North Dakota’s nondiscrimination law.

SB 2279 is an exceptionally important bill and one that is much needed. In this testimony, I will
make three essential points: first, that discrimination against lesbian, gay, bisexual, and
transgender individuals is a serious problem; second, that the current legal regime is inadequate
to respond to that problem; and, third, that SB 2279 is an appropriately tailored remedy for that
problem.

LGBT individuals who have experienced discrimination have testified before this Committee
today. Their testimony stands on its own and provides the most compelling reasons this
Committee and legislative body should pass this bill. Let me offer a wider scale view on why
discrimination against LGBT individuals is wrong and why this legislative body should do
something about it.

At the most fundamental level, workplace discrimination against people who are gay or lesbian
or bisexual or transgender violates the basic North Dakotan values of equal opportunity and fair
play. If a person can do the job—and can do it as well as, or better than, anyone else—an
employer has no business firing or refusing to hire that person simply because he or she is
lesbian, gay, bisexual, or transgender.

When employers discriminate against LGBT individuals, those individuals confront a choice that
can be tragic: give up job opportunities in their chosen field—opportunities to perform jobs that
they can do as well as or better than anyone else—or try to hide who they are, at great

1




psychological cost and fear of discovery. The testimony this Committee has heard from
individuals who have experienced discrimination because of their sexual orientation or gender
identity highlights the very substantial costs that discrimination imposes on those individuals.

But the cost is not just to LGBT individuals. When productive workers are denied the
opportunity to perform their jobs, all of society loses out. That’s why 87 percent of Fortune 500
companies in America include sexual orientation in their nondiscrimination policies, and 41
percent include gender identity. They recognize that their businesses will be more competitive
when they hire all talented individuals.

Unfortunately, despite the policies of forward-thinking employers, discrimination against
lesbian, gay, bisexual, and transgender individuals is widespread. Evidence abounds that LGBT
people continue to experience discrimination in employment, housing, and public
accommodations, among other contexts. For example, a 2011 UCLA report determined that 27%
of lesbian, gay, and bisexual people across the United States had experienced some form of
sexual orientation discrimination in the workplace in the five years before they were surveyed,
including 7% who had lost a job because of their sexual orientation, and that 78% of transgender
people across the United States had experienced employment discrimination related to their
gender identity in the preceding five years. Another national study found that among transgender
and gender non-conforming people, 47% had experienced an adverse job action related to their
gender identity, 59% had experienced adverse treatment in an educational setting related to their
gender identity, and 44% had been denied service or equal treatment in a public
accommodation.' The data exists to support legislative findings that LGBT people are currently
experiencing discrimination, which in turn form valid bases for legislation prohibiting such
discrimination.

These widespread harms demand a response. Unfortunately, current law is inadequate to the task.
Neither federal nor North Dakota law currently mandates equal treatment regardless of sexual
orientation in employment, housing, public accommodations, or credit. Gender identity and
gender expression are also not covered, although courts in some parts of the country have viewed
unfair treatment based on someone’s gender identity as discrimination on the basis of “sex,”
which is already illegal. While we believe that the U.S. Constitution bars discrimination against
LGBT people in many contexts, courts have not always agreed, and explicit legal protections are
necessary to address ongoing discrimination.

Only SB 2279 will ensure that LGBT North Dakotans receive equal treatment, no matter where
they work or live. SB 2279 will create an equal playing field. This kind of law is the same tool
state legislatures have used for decades to ensure equal treatment of certain groups of citizens
who have historically been treated unequally. This law would protect all people, gay or straight,
from unfair treatment on the basis of sexual orientation and gender identity, by giving the same
protection that already exists under our state’s law regarding discrimination on the basis of sex,
race, or religion.

1
Jaime M. Grant et al., National Center for Transgender Equality and National Gay and Lesbian Task Force, Injustice at Every Turn: A Report of
the National Transgender Discrimination Survey {2011), http://transequality.org/PDFs/NTDS_Report.pdf .
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SB 2279 would do nothing more than extend to sexual orientation and gender
identity discrimination the same basic legal structure that has applied to other
forms of employment, housing, and public accommodation discrimination in North
Dakota since the North Dakota Human Rights Act’s passage in 1983. The
experience that employers and others have developed in complying with those
provisions over the past three decades, and the law developed under those
provisions, will necessarily inform, guide, and ease compliance with SB 2279 if it
should be enacted into law.

While SB 2279’s legal remedy is important, its underlying promise matters most. Civil rights
laws work not because we are able to haul those who disobey them to court, but because most
Americans and North Dakotans are good, law abiding people. When we say that as a state no one
should lose a job because of religion, most businesses accept that.

Most people accept it because our laws are above all, a statement about what we believe as a
people. So too with a law against sexual orientation and gender identity discrimination. And
what we say with a state civil rights law banning employment, housing, and public
accommodation discrimination based on sexual orientation and gender identity is not that we
endorse being lesbian, gay, bisexual, or transgender any more than our federal and state civil
rights laws against religious discrimination endorse being Christian, or Jewish or Muslim or
agnostic. A law against sexual orientation and gender identity discrimination says that we really
believe the American promise that everyone should have a fair chance to go where their brains
and guts and grit can take them. A law against sexual orientation and gender identity
discimination says that we really believe in that promise, and that we want it to be real. That
isn't much, and yet it is everything.

The ACLU of North Dakota urges this Committee to give SB 2279 a Do Pass recommendation.

Again, thank you for the opportunity to testify in support of this bill and I will stand for any
questions.
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m U.S. GOVERNMENT ACCOUNTABILITY OFFICE

441 G St. N.W.
Washington, DC 20548

B-324818
July 31, 2013

The Honorable Tom Harkin

Chairman

Committee on Health, Education, Labor, and Pensions
United States Senate

The Honorable Mark Kirk
United States Senate

The Honorable Jeffrey A. Merkley
United States Senate

Subject: Update on State Statutes and Administrative Complaint Data on Employment
Discrimination Based on Sexual Orientation and Gender Identity

Federal law prohibits discrimination in employment based on a number of factors, including
race, color, religion, sex, national origin, disability, and age. We reported most recently in 2009
that although federal law does not prohibit employment discrimination on the basis of sexual
orientation, some states provide such protection by statute.! Specifically, we reported that 22
states had statutes explicitly prohibiting employment discrimination on the basis of sexual
orientation; we also reported that 13 states had statutes explicitly prohibiting employment
discrimination on the basis of gender identity.? In addition, we reported that, generally, the
administrative complaint data reported by states at that time showed relatively few employment
discrimination complaints based on sexual orientation and gender identity.

In response to your request, this letter updates our 2009 report with regard to the number of
states with statutes explicitly prohibiting employment discrimination based on sexual orientation
and gender identity.> We also include data provided by those states on the number of
administrative complaints related to employment discrimination filed between 2007 and 2012—
specifically, the total number of complaints and the number of complaints listing sexual
orientation or gender identity as a claimed basis for discrimination.

' GAO, Sexual Orientation and Gender Identity Employment Discrimination: Overview of State Statutes and
Complaint Data, GAO-10-135R (Washington, D.C.: October 1, 2009).

2 In our 2009 report, we did not consider whether employment discrimination based on sexual orientation or gender
identity may be addressed by federal case law, regulations, policy, or guidance, nor did we do so for purposes of this
letter; we did note, however, that Executive Order 13087, issued on May 28, 1998, amended Executive Order 11478
to prohibit discrimination based on sexual orientation within executive branch civilian employment.

3 Aswe did in 2009, we refer to the District of Columbia as a state for purposes of this letter.
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We found that no states have added explicit statutory prohibitions against employment
discrimination based on sexual orientation since our 2009 report was issued, leaving the total
number of states with such protections at 22.# In addition, we found that five states—
Connecticut, Delaware, Hawaii, Massachusetts, and Nevada—have added explicit employment
discrimination prohibitions on the basis of gender identity since our 2009 report was issued,
bringing the total number of states with such protections to 18.> There is significant overlap in
the states protecting individuals from employment discrimination on the bases of sexual
orientation and gender identity. Eighteen states have statutes that explicitly prohibit both sexual
orientation- and gender identity-based employment discrimination, while four states have such
prohibitions only for employment discrimination based on sexual orientation. With respect to
complaint data, consistent with what we reported in 2009, the administrative complaint data
reported to us by states for 2007 through 2012 show relatively few employment discrimination
complaints based on sexual orientation and gender identity.

To complete this work, we utilized legal databases to determine which states have statutes
explicitly prohibiting employment discrimination on the basis of sexual orientation or gender
identity.® We sent questionnaires to cognizant officials in the 22 states we identified as having
such laws and asked them to verify that we had identified the relevant statutory provisions.” We
also asked them to provide the total number of administrative employment discrimination
complaints filed for the most recent 7 years® for which data were available, as well as the

4 The 22 states with explicit statutory provisions with regard to sexual orientation are: California, Colorado,
Connecticut, Delaware, the District of Columbia, Hawaii, lllinois, lowa, Maine, Maryland, Massachusetts, Minnesota,
Nevada, New Hampshire, New Jersey, New Mexico, New York, Oregon, Rhode Island, Vermont, Washington, and
Wisconsin. We did not determine whether states that lack explicit prohibitions against employment discrimination
based on sexual orientation might allow such complaints to be pursued on other grounds.

5 The 18 states with explicit statutory provisions with regard to gender identity or other similar terms, such as gender
expression or transgender status, are: Califomia, Colorado, Connecticut, Delaware, the District of Columbia, Hawaii,
lllinois, lowa, Maine, Massachusetts, Minnesota, Nevada, New Jersey, New Mexico, Oregon, Rhode Island, Vermont,
and Washington. We did not determine whether any other states that lack explicit statutory provisions might allow
such complaints to be pursued on other grounds, though officials in Maryland and New York, which both have
statutes prohibiting employment discrimination on the basis of sexual orientation, reported in their responses to our
questionnaire that individuals in their states may be able to pursue administrative complaints based on gender
identity in the absence of explicit state statutory provisions. Similarly, an official in New Hampshire told us that
individuals in that state have the legal right to file a charge of discrimination related to gender identity despite the
absence of explicit statutory language and that such charges may be pursued under the protected categories of sex
and/or mental disability, depending on jurisdictional issues.

S Although state case law, state regulations, or other state guidance may address issues related to employment
discrimination or the scope and applicability of state employment discrimination statutes, our focus was only on the
explicit language of state statutes. In addition, we did not review local govemment ordinances, which may also
address issues related to employment discrimination.

7 We asked states to note whether the state statutory provisions we identified were correct, incorrect, or incomplete,
and to provide corrections where appropriate. We relied on the information provided by state officials and did not do
additional research to identify other state statutory provisions that may be relevant to claims of employment
discrimination.

8 All states reported their complaint data to us by state fiscal year, federal fiscal year, or calendar year. Most states’
fiscal years run from July 1 through June 30, and all references to a state fiscal year are to that time frame unless
otherwise noted. Moreover, some states use a single year when referring to the state fiscal year and others use a 2
year designation. For instance, some states refer to “FY 2012,” while other states use “FY 2011-2012" to refer to the
same time period. In either case, this time period would run from July 1, 2011 through June 30, 2012. Some states
reported complaint data to us by federal fiscal year, which runs from October 1 through September 30. In light of the
variation in how states collect and report this information, we asked states to provide data for the most recent 7 years
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number of complaints that identified sexual orientation or gender identity as one of the claimed
bases for employment discrimination.® All complaint data presented in the enclosure that
follows are as reported to us by state officials; we did not independently verify the accuracy of
these data or review the methodologies used by states to compile data. We created a table for
each state incorporating their responses to our questionnaire and sent the tables to state
officials for their comments, which we incorporated as appropriate.

Enclosed with this correspondence are tables for each of the 22 states for which we compiled
information. These tables convey, for each state, the responses to our questionnaire—
specifically, a citation to the relevant state statutory provisions, as well as the reported
employment discrimination complaint data.

James M. Rebbe and Lincoln Schroth, Senior Attorneys, and Sheila R. McCoy, Assistant

General Counsel, prepared this letter. If you have any questions about this letter, please contact
me at (202) 512-4740.

Sincerely yours,

S TSl

Helen T. Desaulniers
Managing Associate General Counsel

Enclosure

for which data were available to ensure that each state would provide data for the full time period included in the
scope of our review, which is 2007 through 2012.

9 In some states, the statutes prohibiting sexual orientation- or gender identity-based employment discrimination
were enacted during the time period covered by our review; therefore, these states did not provide complaint data for
the full time period requested. In addition, seven states that have explicit statutory prohibitions against gender
identity- based employment discrimination reported that, during the time period covered by our review, they did not
separately track data related to the number of gender identity-based complaints they received. These states are:
Califomnia, Connecticut, Delaware, Hawaii, lllinois, Massachusetts, and Minnesota.
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CALIFORNIA

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

Cal. Gov

Enclosure

. Code § 12940

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

Cal. Gov

. Code § 12940

Total number of employment discrimination CY 2012: 19,839
administrative complaints filed between 2007 CY 2011: 18,012
1
Gl CY 2010: 18,335
CY 2009: 17,680
CY 2008: 18,786
CY 2007: 16,396
Total number of employment discrimination CY 2012: 1,104
administrative complaints filed between 2007 CY 2011: 727
and 2012 w.her.e gt Ie.ast.one of the 9Ia|qu CY 2010: 717
bases for discrimination is sexual orientation
CY 2009: 807
CY 2008: 821
CY 2007: 815

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available'?

0 The relevant protected classes explicitly identified in state statute are “gender identity” and “gender expression.”

Al complaint data in this table are reported by calendar year.

- According to a state official, Califomia does not separately track complaints filed on the basis of gender identity.
Currently, complaints filed on the basis of gender identity are tracked with complaints filed on the basis of sex.
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COLORADO

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

Colo. Rev. Stat. § 24-34-402

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

Colo. Rev. Stat. §§ 24-34-401(7.5) and 24-34-
4023

Total number of employment discrimination
administrative complaints filed between 2007
and 2012"

FY 2011-2012: 516
FY 2010-2011: 575
FY 2009-2010: 599
FY 2008-2009: 712
FY 2007-2008: 635
FY 2006-2007: 593

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation's

FY 2011-2012: 35
FY 2010-2011: 41
FY 2009-2010: 33
FY 2008-2009: 34
FY 2007-2008: 21

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

FY 2011-2012:
FY 2010-2011:
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:

N W N =2

13 State statute prohibits employment discrimination on the basis of sexual orientation, which is defined to include, in

relevant part, “transgender status.”

14 All complaint data in this table are reported by state fiscal year.

'S A state official told us that sexual orientation and transgender status were not protected statuses under Colorado

statute before FY 2007-2008.
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CONNECTICUT

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

Conn. Gen. Stat. § 46a-81c

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

Conn. Gen. Stat. § 46a-60'®

Total number of employment discrimination
administrative complaints filed between 2007
and 2012"

Cy 2012: 1,653
CY 2011: 1,656
CY 2010: 1,390

FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

1,836
1,827
1,946
1,878

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

CY 2012: #1
CY 2011: 49
CY 2010: 36
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available®

'6 The relevant protected class explicitly identified in state statute is “gender identity or expression.” This became a

protected class status on October 1, 2011.

17 Connecticut began tracking employment discrimination complaint data by calendar year rather than state fiscal
year in 2010. A state official acknowledged that this may have resulted in some double counting of complaints for

calendar year 2010.

18A state official reported that the state does not separately track complaints based on gender identity.
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DELAWARE

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

19 Del. C. § 711

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

19 Del. C. § 711"

Total number of employment discrimination FY 2012: 727
administrative complaints filed between 2007 FY 2011: 520
20

R FY 2010: 437
FY 2009: 654
FY 2008: 665
FY 2007: 653

Total number of employment discrimination Fy 2012 31

administrative complaints filed between 2007 FY 2011: 16

and 2012 where at least one of the claimed FY 2010: 13

bases for discrimination is sexual orientation?'

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available??

® Delaware amended its employment discrimination statute in June 2013 to add gender identity to the list of

protected categories.

20 All complaint data in this table are reported by federal fiscal year.

21 As we reported in 2009, sexual orientation became a protected status for purposes of employment discrimination
on July 1, 2009. As aresult, FY 2010 is the first year for which the state has data for this category.

- According to a state official, the numbers listed for complaints based on sexual orientation may include complaints
based on gender identity; the state does not separately track the number of complaints filed on the basis of this

category.
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DISTRICT OF COLUMBIA

Statutory provision(s) providing protection from | D.C. Code § 2-1402.11
employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from | D.C. Code § 2-1402.11%
employment discrimination on the basis of
gender identity

Total number of employment discrimination FY 2012: 279
administrative complaints filed between 2007 FY 2011: 339

il 2 FY 2010: 415
FY 2009: 488
FY 2008: 357
FY 2007 282

Total number of employment discrimination FY 2012 15
administrative complaints filed between 2007 FY 2011: 18
and 2012 where at least one of the claimed

o e X . FY 2010: 21
bases for discrimination is sexual orientation
FY 2009: 24
FY 2008: 28
FY 2007: 17
Total number of employment discrimination FYy2012: 0
administrative complaints filed between 2007 FY 2011: O
and 2012 where at least one of the claimed FY 2010: 1
bases for discrimination is gender identity ’
FY 2009: 1
FY 2008: 2
FY 2007: O

23 The relevant protected class explicitly identified in state statute is “gender identity or expression.”

2 Al complaint data in this table are reported by state fiscal year, which runs from October 1 through September 30.
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Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

H.R.S. § 378-2

Statutory provision(s) providing protection from

employment discrimination on the basis of
gender identity

H.R.S. § 378-2%

Total number of employment discrimination
administrative complaints filed between 2007
and 2012%

FY 2011-2012:
FY 2010-2011:
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

558
563
632
632
617
461

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

FY 2011-2012:
FY 2010-2011:
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

12

15

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available?

25 Hawaii amended its statute in 2011 to clarify existing law with regard to sex discrimination and provide that
discrimination based upon “gender identity or expression” constitutes a form of sex discrimination.

26 All complaint data in this table are reported by state fiscal year.

27 Hawaii reported that it does not compile separate statistics for gender identity complaints, which it categorizes as

sex discrimination complaints.
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Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

§§ 775 ILCS 5/1-103(0O-1) and (Q), 5/2-
102(A), (B) and (C)

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

§§ 775 ILCS 5/1-103(0-1) and (Q), 5/2-
102(A), (B) and (C)?®

Total number of employment discrimination
administrative complaints filed between 2007
and 2012%°

FY 2012: 3,613
FY 2011: 3,439
FY 2010: 3,769
FY 2009: 4,007
FY 2008: 3,522
FY 2007: 3,287

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

FY 2012: 107
FY 2011: 133
FY 2010: 107
FY 2009: 149
FY 2008: 81

FY 2007: 103

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available3®

28 State statute prohibits employment discrimination on the basis of sexual orientation, which is defined to include, in
relevant part, “gender-related identity, whether or not traditionally associated with the person’s designated sex at

birth.”

23 All complaint data in this table are reported by state fiscal year.

L According to a state official, complaints based on gender identity are included in the numbers of complaints based

on sexual orientation.

Page 10 GAO-13-700R Sexual Orientation/Gender Identity Employment Discrimination

Sb >0719
7)7\@

[{ P10



IOWA

employment discrimination on the basis of
gender identity

Statutory provision(s) providing protection from | lowa Code § 216.6
employment discrimination on the basis of

sexual orientation

Statutory provision(s) providing protection from | lowa Code § 216.6

Total number of employment discrimination
administrative complaints filed between 2007
and 2012%

FY 2012: 1,373
FY 2011: 1,539
FY 2010: 1,458
FY 2009: 1,644
FY 2008: 1,453
FY 2007: 1,413

Total number of employment discrimination FY 2012: 69
administrative complaints filed between 2007 FY 2011: 59
and 2012 where at least one of the claimed FY 2010: 93
bases for discrimination is sexual orientation®? ’

FY 2009: 25

FY 2008: 17
Total number of employment discrimination FY 2012: 26
administrative complaints filed between 2007 FY 2011: 3
and 2012 where at least one of the claimed FY 2010: 5
bases for discrimination is gender identity ’

FY 2009: 3

FY 2008: 6

31 All complaint data in this table are reported by state fiscal year.

32 As we reported in 2009, lowa started accepting employment discrimination complaints on the bases of sexual
orientation and gender identity on July 1, 2007. As a result, lowa did not report data for FY 2007 on these bases.
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Statutory provision(s) providing protection from

employment discrimination on the basis of
sexual orientation

5M.R.S. §§ 4552, 4553(9-C) and (10), 4571,
and 4572

Statutory provision(s) providing protection from

employment discrimination on the basis of
gender identity

5M.R.S. §§ 4552, 4553(9-C) and (10), 4571,
and 4572%

Total number of employment discrimination
administrative complaints filed between 2007
and 20123

FY 2012: 542
FY 2011: 616
FY 2010: 494
FY 2009: 503
FY 2008: 623
FY 2007: 5§39

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

FY 2012: 19
FY 2011: 26
FY 2010: 34
FY 2009: 7

FY 2008: 13
FY 2007: 20

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

FY 2012:
FY 2011:
FY 2010:
FY 2009:
FY 2008:
FY 2007:

33 State statute prohibits employment discrimination on the basis of sexual orientation, which is defined to include, in

relevant part, “gender identity or expression.”

34 All complaint data in this table are reported by state fiscal year.
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MARYLAND

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

Md. Code Ann., State Gov't. §§ 20-601 —
20-609

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

None®

Total number of employment discrimination
administrative complaints filed between 2007
and 2012%

FY 2012: 606
FY 2011: 480
FY 2010: 598
FY 2009: 709
FY 2008: 663
FY 2007: 645

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

FY 2012: 24
FY 2011: 26
FY 2010: 22
FY 2009: 23
FY 2008: 24
FY 2007: 28

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available®”

+ Although gender identity is not explicitly identified as a protected category under state statute, a state official
reported that Maryland accepts gender identity complaints under the category of sex.

36 Al complaint data in this table are reported by state fiscal year.

L Maryland reported that it does not separately track gender identity complaints.
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Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

M.G.L. c. 151B, § 4(1) and (3)

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

M.G.L. c. 151B, § 4(1) and (3)®

Total number of employment discrimination CY 2012: 2,654
administrative complaints filed between 2007 CY 2011: 2,699
39
ki CY 2010: 2,861
CY 2009: 2,832
CY 2008: 2,947
CY 2007: 2,848
Total number of employment discrimination Cy 2012: 105
administrative complaints filed between 2007 CY 2011: 119
and 2012 v«{her_e gt Igast one of the c_:lalme_d CY 2010° 62
bases for discrimination is sexual orientation
CY 2009: 66
CY 2008: 73
CY 2007: 61

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available*°

38 Massachusetts added gender identity as a protected category in November 2011, effective July 2012.

391 complaint data in this table are reported by calendar year.

R According to a state official, before Massachusetts explicitly added gender identity as a protected category,
effective July 2012, the state accepted complaints alleging gender identity employment discnmination under the
categories of disability, gender, or sexual orientation, and gender identity complaints previously filed under these
other bases were not tracked separately. Although the state has been accepting complaints under the new protected
category of gender identity since July 2012, this official stated that Massachusetts had not been specifically tracking
gender identity complaints since that date, but has now begun doing so.
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MINNESOTA

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

M.S.A. § 363A.08

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

M.S.A. §§ 363A.03, Subd. 44 and 363A.08*

Total number of employment discrimination CY 2012: 642
administrative complaints filed between 2007 CY 2011: 576
42
aud20i CY 2010: 612
CY 2009: 629
CY 2008: 656
CY 2007: 591
Total number of employment discrimination Cy 2012: 28
administrative complaints filed between 2007 | CY 2011: 20
and 2012 where at least one of the claimed .
bases for discrimination is sexual orientation DU
CY 2009: 24
CY 2008: 24
CY 2007: 21

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available*?

41 State statute prohibits employment discrimination on the basis of sexual orientation, which is defined to include, in
relevant part, “having or being perceived as having a self-image or identity not traditionally associated with one's

biological maleness or femaleness.”

42 All complaint data in this table are reported by calendar year.

C According to a state official, the numbers listed above for sexual ornientation administrative complaints include all

gender identity administrative complaints.
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NEVADA

employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from

N.R.S. §§ 233.010 and 613.330

employment discrimination on the basis of
gender identity

Statutory provision(s) providing protection from

N.R.S. §§ 233.010 and 613.330*

and 2012 where at least one of the claimed
bases for discrimination is gender identity*

Total number of employment discrimination CY 2012: 799
administrative complaints filed between 2007 CY 2011: 756
45
and 2012 CY 2010: 544
CY 2009: 833
CY 2008: 1,014
CY 2007: 1,159
Total number of employment discrimination Cy 2012: 47
administrative complaints filed between 2007 CY 2011: 40
and 2012 vs{he(e gt Igast.one of the c;lanme_d CY 2010 28
bases for discrimination is sexual orientation
CY 2009: 21
CY 2008: 44
CY 2007: 38
Total number of employment discrimination CY 2012: 6
administrative complaints filed between 2007 CY 2011: 0

*4 The relevant protected category explicitly identified in state statute is “gender identity or expression.” This became

a protected category on October 1, 2011.

S Al complaint data in this table are reported by calendar year.

46 Because this became a protected category on October 1, 2011, data from earlier years are not available.
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NEW HAMPSHIRE

Statutory provision(s) providing protection from | N.H. R.S.A. §§ 354-A:6 and 354-A:7
employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from | None*”
employment discrimination on the basis of
gender identity

Total number of employment discrimination FY 2012: 257
administrative complaints filed between 2007 FY 2011: 216

S 2012 FY 2010: 257
FY 2009: 208
FY 2008: 251
FY 2007: 318

Total number of employment discrimination FY 2012: 6
administrative complaints filed between 2007 FY 2011: 11
and 2012 where at least one of the claimed .
T ey ) . FY 2010: 6
bases for discrimination is sexual orientation
FY 2009: 4

FY 2008: 7
FY 2007: 14

Total number of employment discrimination FY 2012: 1
administrative complaints filed between 2007 FY 2011: 1
and 2012 where at least one of the claimed
bases for discrimination is gender identity*®

R Although gender identity is not explicitly identified as a protected category under state statute, a state official

reported that individuals have the legal right to file a charge of discrimination related to gender identity and that such
charges may be pursued under the protected categories of sex and/or mental disability, depending on jurisdictional
issues.

48 All complaint data in this table are reported by federal fiscal year.

494 state official reported that the state currently does not track gender identity complaints separately from other
gender discrimination complaints, but the state official reviewed complaints for FYs 2011 and 2012 and detemined
that there was one complaint related to gender identity in each of those years. The official noted further that the state
will separately track information related to complaints involving transgendered persons in the future.

Page 17 GAO-13-700R Sexual Orientation/Gender Identity Employment Discrimination

56 3279
Q“J}J 1S

/4 6/7



NEW JERSEY

employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from

N.J.S.A. §§ 10:2-1, 10:5-3, 10:5-4, 10:5-6,
10:5-8, and 10:5-12%°

employment discrimination on the basis of
gender identity

Statutory provision(s) providing protection from

N.J.S.A. §§ 10:2-1, 10:5-3, 10:5-4, 10:5-6,
10:5-8, and 10:5-1251

Total number of employment discrimination
administrative complaints filed between 2007
and 2012%2

CY 2012: 616
CY 2011: 506
CY 2010: 548
CY 2009: 505
CY 2008: 692
CY 2007: 717

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

CY 2012: 28
CY 2011: 20
CY 2010: 20
CY 2009: 19
CY 2008: 34
CY 2007: 39

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

CY 2012:
CY 2011:
CY 2010:
CY 20069:
CY 2008:
CY 2007:

o O O o w o

%0 The relevant protected class explicitly identified in state statute is “affectional or sexual orientation.”

51 The relevant protected class explicitly identified in state statute is “gender identity or expression.”

52 ANl complaint data in this table are reported by calendar year.
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NEW MEXICO
Statutory provision(s) providing protection from | N.M. Stat. Ann. § 28-1-7
employment discrimination on the basis of
sexual orientation
Statutory provision(s) providing protection from | N.M. Stat. Ann. § 28-1-7
employment discrimination on the basis of
gender identity
Total number of employment discrimination CY 2012: 479
administrative complaints filed between 2007 CY 2011: 504
53
e CY 2010: 573
CY 2009: 679
CY 2008: 690
CY 2007: 726
Total number of employment discrimination Cy 2012: 25
administrative complaints filed between 2007 CY 2011: 39
and 2012 wherg gt Ie.ast.one of the glalqu CY 2010: 41
bases for discrimination is sexual orientation
CY 2009: 30
CY 2008: 45
CY 2007: 46
Total number of employment discrimination Cy 2012: 1
administrative complaints filed between 2007 CY 2011: 1
and 2012 where at least one of the claimed )
el ~ i . CY 2010: 3
bases for discrimination is gender identity
CY 2009: 3
CY 2008: 1
CY 2007: 1

53 Al complaint data in this table are reported by calendar year.
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NEW YORK

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

N.Y. Executive Law § 296

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

None3*

Total number of employment discrimination
administrative complaints filed between 2007
and 2012%®

FY 2011-2012:
FY 2010-2011:
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

5,032
5,684
6,083
6,445
6,078
4,615

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

FY 2011-2012:
FY 2010-2011:
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

243
236
224
270
216
141

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not available®

= Although gender identity is not explicitly identified as a protected category under state employment discrimination
statutes, a state official reported that the state investigates some gender identity cases under the protected

categories of disability and/or sex.

55 All complaint data in this table are reported by state fiscal year, which runs from April 1 through March 31.

56 A state official reported that the state does not separately track gender identity cases investigated on the bases of

disability and/or sex.
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Statutory provision(s) providing protection from | ORS §§ 659A.006 and 659A.030
employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from | ORS §§ 174.100, 659A.006, and 659A.030%
employment discrimination on the basis of
gender identity

L FY 2012: 1,676
Total number of employment discrimination
administrative complaints filed between 2007 | FY 2011: 1,825

and 2012°8 FY 2010: 1,811
FY 2009: 1,920
FY 2008: 2,009
FY 2007: 1,862

A FY 2012: 30
Total number of employment discrimination
administrative complaints filed between 2007 | FY 2011: 35
and 2012 where at least one of the claimed FY 2010: 31

bases for discrimination is sexual orientation%®
FY 2009: 46

FY 2008: 22
FY 2007: 32

B FY 2012:
Total number of employment discrimination
administrative complaints filed between 2007 | FY 2011:
and 2012 where at least one of the claimed FY 2010:

bases for discrimination is gender identity
FY 2009:

FY 2008:
FY 2007:

o O O o o o

57 State statute prohibits employment discrimination on the basis of sexual orientation, which is defined to include, in

relevant part, “an individual’s...gender identity, regardless of whether the individual's gender identity, appearance,
expression, or behavior differs from that traditionally associated with the individual's sex at birth.”

58 Al complaint data in this table are reported by state fiscal year.

59 A state official reported that Oregon’s statute prohibiting employment discrimination on the basis of sexual
orientation and gender identity took effect in January 2008, and the state investigated sexual orientation and gender
identity discrimination claims under some city and county ordinances before that time. Data for FY 2007 include
complaints pursued under city and county ordinances only, while data for FY 2008 include sexual orientation and
gender identity discrimination complaints pursued under city and county ordinances and state law. Data for FY 2009
through FY 2012 include only complaints pursued under state law.
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RHODE ISLAND

Statutory provision(s) providing protection from | R.l. Gen. Laws §§ 28-5-3 and 28-5-7
employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from | R.I. Gen. Laws §§ 28-5-3 and 28-5-7%°
employment discrimination on the basis of
gender identity

Total number of employment discrimination FY 2012: 314
administrative complaints filed between 2007 FY 2011: 378

and 2012 FY 2010: 382
FY 2009: 356
FY 2008: 409
FY 2007: 364

Total number of employment discrimination FY 2012: 8
administrative complaints filed between 2007 FY 2011: 17
and 2012 where at least one of the claimed

o P ; . FY 2010: 15
bases for discrimination is sexual orientation
FY 2009: 15
FY 2008: 15
FY 2007: 14
Total number of employment discrimination FY2012: 2
administrative complaints filed between 2007 FY 2011: 1
and 2012 where at least one of the claimed FY 2010 1
bases for discrimination is gender identity '
FY 2009: O
FY 2008: 0
FY 2007: 1

60 The relevant protected class explicitly identified in state statute is “gender identity or expression.”

61 Al complaint data in this table are reported by state fiscal year.
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Statutory provision(s) providing protection from | 21 V.S.A. § 495
employment discrimination on the basis of
sexual orientation
Statutory provision(s) providing protection from | 21 V.S.A. § 495
employment discrimination on the basis of
gender identity
Total number of employment discrimination FY 2012: 142
administrative complaints filed between 2007 FY 2011: 105
62
RS FY 2010: 105
FY 2009: 134
FY 2008: 111
FY 2007: 92
Total number of employment discrimination FY 2012: 4
administrative complaints filed between 2007 FY 2011: 2
and 2012 where at least one of the claimed .
Asshiaibhm ; . FY 2010: 3
bases for discrimination is sexual orientation
FY 2009: 7
FY 2008: 4
FY 2007: 4
Total number of employment discrimination FY 2012: 1
administrative complaints filed between 2007 FY 2011: O
and 2012 where at least one of the claimed .
i . . FY 2010: 1
bases for discrimination is gender identity
FY 2009: 0
FY 2008: 1
FY 2007: 0

62 All complaintdata in this table are reported by federal fiscal year.
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Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

Rev. Code Wash. (ARCW) §§ 49.60.030 and
49.60.180

Statutory provision(s) providing protection from
employment discrimination on the basis of
gender identity

Rev. Code Wash. (ARCW) §§ 49.60.030,
49.60.040(26), and 49.60.1805°

Total number of employment discrimination
administrative complaints filed between 2007
and 20125

FY 2011-2012: 741
FY 2010-2011: 904
FY 2009-2010: 461
FY 2008-2009: 690
FY 2007-2008: 792
FY 2006-2007: 607

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is sexual orientation

FY 2011-2012: 34
FY 2010-2011: 44
FY 2009-2010: 15
FY 2008-2009: 19
FY 2007-2008: 23
FY 2006-2007: 34

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

FY 2011-2012:
FY 2010-2011:
FY 2009-2010:
FY 2008-2009:
FY 2007-2008:
FY 2006-2007:

N O A O = »

63 State statute prohibits employment discrimination on the basis of sexual orientation, which is defined to include, in

relevant part, “gender expression or identity.” “Gender expression or identity” is defined to mean “having or being
perceived as having a gender identity, self-image, appearance, behavior, or expression, whether or not that gender
identity, self-image, appearance, behavior, or expression is different from that traditionally associated with the sex

assigned to that person at birth.”

64 Al complaintdata in this table are reported by state fiscal year.
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WISCONSIN

Wis. Stat. §§ 111.31 and 111.36(1)(d)

Statutory provision(s) providing protection from
employment discrimination on the basis of
sexual orientation

Statutory provision(s) providing protection from | None

employment discrimination on the basis of

gender identity

Total number of employment discrimination Cy 2012: 3,383

administrative complaints filed between 2007 CY 2011: 3,923

65

aeian2 CY 2010: 3,722
CY 2009: 3,521
CY 2008: 3,847
CY 2007: 4,007

Total number of employment discrimination Cy 2012: 69

administrative complaints filed between 2007 CY 2011: 75

and 2012 vs{her_e gt Ie.ast.one of the glalmgd CY 2010° 100

bases for discrimination is sexual orientation
CY 2009: 78
CY 2008: 66
CY 2007: 61

Total number of employment discrimination
administrative complaints filed between 2007
and 2012 where at least one of the claimed
bases for discrimination is gender identity

Not applicable

55 All complaint data in this table are reported by calendar year.
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Tom D. Freier, EXECUTIVE DIRE
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Senate Judiciary Committee
February 2, 2015
SB 2279

Mr. Chairman and members of the Senate Judiciary Committee, I am Tom Freier with the North
Dakota Family Alliance and am here testifying in opposition to SB 2279.

The North Dakota Century Code and Constitution currently provide for protection from
discrimination and prejudice, reflecting an attitude of dignity and respect for all.

This bill adds the ambiguous concepts of ‘sexual orientation and gender identity’ as special
protected categories to the code for the purpose of prohibiting discrimination. The definitions of
sexual orientation and gender identity (SOGI) in this bill are subjective and vague. Unlike an
immutable characteristic, like race, a characteristic which cannot change, “sexual orientation”
defines conduct, behavior, or perception. The sexual orientation is self-identified as perceived by
the individual, and may change. And in fact, if North Dakota were to pass SB 2279, we would
be granting special legal protections to groups whose members are required to self-identity.

Adding “sexual orientation and gender” to anti-discrimination code does more than protect an
individual’s rights or liberty, it creates a protected class, it grants special status. Granting special
privileges, status, and coercive power to some at the expense of freedom for all is not in the best
interests of North Dakotans.

Supreme Court criteria for a change in non-discrimination status include: an immutable,
unchangeable characteristic, being economically deprived, and suffering from political
powerlessness. Sexual orientation seems to fit none of these requisite categories.

As a self-identified, perceived characteristic, that may in fact change, it certainly is not
immutable. Studies indicate that homosexual incomes are equal to national averages. And when
we take into consideration the election of Rep. Boschee and those sponsoring this bill, it would
be difficult to say the effort has no voice in the public square.

Sections of this bill deal with employers and other business related regulations. North Dakota
has a diverse, tolerant, and robust workforce environment. Everyone should be treated with
dignity and respect in the workplace, both employers and employees. Today North Dakota
embraces the freedom of all employers to hire individuals whom they believe are the best
applicants for the job and the most likely to advance the mission of their business. Governor
Dalyrmple in his State of State highlighted the excellence of our states business environment—
derived from both employers and employees.
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Government should not through unfair employment mandates like SB 2279 pick winners and
’ losers. Businesses owners in North Dakota shouldn’t have to choose between keeping their

businesses open and conforming to government dictates. Across the country business owners,

mostly small business owners have been subjected to long and expensive lawsuits in attempts to

retain the ability to determine their employment options. (Ken Connelly, ADF, will share
testimony)

Section 9 of the bill refers to public accommodations. We believe the current environment
serves North Dakota well—has and will continue to. Placing the almost impossible task of
enforcing the provisions of Section 9 on the owners of public accommodations would be a
tremendously heavy burden, and virtually impossible to enforce. It would require the owner (the
school, business, mall, park, hotel) to ascertain an individual’s self-identified, ‘perceived’ sexual
orientation—to accommodate or risk litigation.

To put a face to the potential problems with this bill we need look no further than Minnesota.
The Minnesota State High School League, equivalent to our North Dakota High School
Activities Association, recently put in place a policy allowing transgendered athletes to compete
in either the boys or girls program. We see the logistical enforcement issues relating to
bathrooms and dressing rooms, and by enlarging our view to the entire accommodations

section—we see the immense difficulty in enforcement and a system opening doors to unending
litigation.

While Section 19 attempts to provide exemptions for religious organizations, we believe those

' provisions fall far short. The provisions of this bill go far beyond a church building or the
pastoral staff. The First Amendment rights of men and women of faith do not cease as they
leave the church building returning to their homes, businesses, and workplace. Case in point is
the 68 year old Washington florist who served and employed people who identify as
homosexual, and today is being sued in a lawsuit that may well cost her her business. (read)
Section 19 will not protect people like Barronelle Stutzman.

Inside the walls of the church we see the ramifications of a measure like SB 2279 resulting in the
loss of First Amendment rights. Recently the city of Houston subpoenaed sermon notes and
emails of pastors who dared exercise their First Amendment rights regarding the city’s sexual
orientation ordinance. Thankfully, after a huge public outcry, the mayor withdrew the

subpoenas. The religious exemptions in SB 2279 will not protect men and women of faith,
inside the church walls or outside.

In summary, we believe that North Dakota thrives today as a result of being a diverse and
tolerant people, embracing dignity and respect for all. The government should not provide
special status, special privilege for some at the expense of freedom for all.

NDFA respectfully encourages a Do Not Pass on SB 2279.

(additional handouts and introduction of Ken Connelly with ADF)
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Introduction

Senate Bill No. 2279 seeks to add ambiguous concepts such as “sexual orientation” and
“gender identity” (SOGI) as protected categories in North Dakota’s existing statutes. In North
Dakota law this would represent an unprecedented change, attempting for the first time to
assign legal protections to groups whose members are required to self-identify. The other
categories currently protected from discrimination are typically easy to visually discern, or
verifiable with past evidence. Neither sexual orientation or gender identity are immutable, or in
any way discernable to an outward appearances. The inclusion of these personal preferences as
protected classes is not necessary, lacks any scientific or statistical support, creates a serious
legal concern for business owners as well as the state, and runs afoul of the First Amendment of
the U.S. Constitution.

Lacks Scientific Support

“Sexual Orientation” is a construct that includes attractions, thoughts, desires,
intentions, fantasies, actions and identity. “Gender identity” used to be as simple as whether
people describe themselves as male or female. Today, however, it can include combinations of
the two primary genders and an infinite number of other “genders” in-between. For example:
the popular social media site Facebook now lists more than 50 identities based on combinations
of sexual orientation and gender identity that people can choose to self-identify as. No
scientific instrument or test can distinguish a person’s gender identity or sexual orientation as
can be done with gender, race, nationality or even age.

Defining legal protections based on individual behaviors or perceptions greatly departs
from traditional nondiscrimination law and creates a system subject to easy manipulation. By
including “gender identity” as a protected class in anti-discrimination statutes, North Dakota
would also be including “Gender Dysphoria,” also known as “Gender Identity Disorder” (GID),
into the statutes. Gender Dysphoria is a clear and diagnosable mental disorder' and its inclusion
as a protected class has created legal, safety and privacy problems for those areas that have
passed SOGI protections:

1. In Washington State, a high school girls’ swim team was using the pool and other facilities
at Evergreen State College. There, they encountered a naked man who identifies as
transgender yet still possesses a male’s anatomy. The college’s non-discrimination policy
keeps them from barring the man from the women'’s facilities. As a result, the girls’ swim
team was relegated to using a smaller, auxiliary locker and changing room.

2. In Maine, another biological male, wearing women’s clothing, makeup and jewelry started
using the women’s restroom at a Denny’s. After patrons complained and he was told to
use the men’s room, he sued and won the right for himself - and any person who claims to
be transgendered - to use whatever bathroom was consistent with his gender identity.

! “Gender dysphoria,” National Institutes of Health,
(http://www.nlm.nih.gov/medlineplus/ency/article/001527.htm) (last visited January 23, 2015).

SB 2279
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3. In New York, a woman on hormone therapy who had been living as a man attempted to
use the men’s locker room at a public pool in Staten Island. When asked to leave, she
claimed she was “harassed and humiliated” and filed suit against the city.

Evidence demonstrates that some individuals change their “sexual orientation” over the
course of a lifetime, both spontaneously and deliberately. Again, there is no scientific test or
outward indication that would alert anyone as to another person’s sexual orientation or gender
identity, either in practice or in court.

There is also a decided lack of scientific evidence to provide a basis for sexual orientation
protection. In 2008, the American Psychological Association acknowledged the absence of a
biological link to homosexual behavior, and admitted that such behavior is a choice that is
impacted by many factors.? To include such fluid and malleable categories in discrimination law
is an invitation to abuse and manipulation by any individual. This further opens up the state to
lawsuits by offended individuals whose privacy and safety have has been violated.

Amending the Statutes is Not Necessary

There is no evidence of a problem that needs a solution through this bill. There is a
dearth of cases pending in North Dakota’s court system surrounding the issue presented by this
proposed amendment. Further, there is no legislative showing of any evidence that “sexual
orientation discrimination” is a problem in the state. As demonstrated earlier, however, the
mere inclusion of this language into the North Dakota statutes would open the door to such legal
and legislative issues, forcing business owners and state agencies to go on the defensive against
alleged offenses whether real or imagined. Current federal and state law already prohibits sex
discrimination and sexual harassment. Current law prohibits business owners from allowing
issues of sexuality to become relevant in the workplace. This bill would therefore be redundant
of existing protections, while removing common sense elements from the treatment of sexes as
unique and different.

In the free-market system, businesses respond to market pressures and adopt policies as
needs arise. The North Dakota legislature is encouraged to do the same, and not pass laws or
amend them in the absence of a clear and present need to do so.

In addition, notwithstanding all of these problems, the state has failed to identify how it
plans to implement these new categories into law with appropriate consideration for the
concerns of others whose rights to privacy and other freedoms will be impacted. The citizens
possess unequivocal rights of privacy as well as the right to enforce their entitlement to privacy;
this is an important yet ignored consideration in the bill.

Creates Serious Legal Concern for Business Owners

Personal privacy rights specifically protect individuals in restrooms facilities from having
their bodies exposed to members of the opposite sex.> The bill purports to protect everyone on
the basis of numerous sexual inclinations including that which is perceived to be their sex at any

3 Lee v. Downs, 641 F.2d 1117 (4™ Cir. 1981)
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given time. This qualifies everyone as a potential victim and potential plaintiff with or without
verifiable cause. If this bill becomes law, employers must be cognizant of their employees’
varying sexual preferences or perceived sexual identity in order to stay vigilant with regard to
potential “sexual orientation” claims. This is an impossible task.

Given that sexual orientation and gender identity are neither immutable nor uniform; neither
measureable nor discernable by physical characteristic; all private and public entities that are
subject to this bill will have absolutely no method for objectively assessing an individual’s
“sexual orientation.” As a result these business and state entities will be exposed to unfounded
charges of discrimination.

Beyond opening the door to any number of potential lawsuits, amending these statutes to
include SOGI protections would severely disadvantage employers and others trying to defend
against such claims. An employer who has a biologically male employee who self-identifies as
“bigender”* must allow him to use any restroom or locker room he pleases or face a
discrimination lawsuit. At the same time, that employer could find itself fending off a lawsuit
from female employees who object to having to expose their bodies before a man. Before
attempting to provide unnecessary protections for “gender identity” and “sexual orientation” in
the state’s anti-discrimination statutes, the legislature should carefully consider an answer to
such legal conundrums that are likely to arise as a result.

Inclusion of SOGI in Anti-Discrimination Runs Afoul of the First Amendment

The First Amendment of the U.S. Constitution protects freedom of religion, speech and
association. Article | Section 3 of the North Dakota Constitution provides an even greater
guarantee of religious liberty. Including SOGI protections into anti-discrimination law would
infringe on those rights. The United States Supreme Court has overruled decisions of states who
claimed that private organizations have engaged in sexual orientation discrimination.’

There are many religious individuals who adhere to certain moral precepts regarding
sexual behavior. Most of these belong to the two largest religious groups in the world
comprising more than 3 billion individuals between them. Accordingly, religiously motivated
business owners and individuals are constitutionally and statutorily protected from having to hire
particular individuals to do certain tasks and to refrain from offering their services under
particular circumstances. An example would include protecting store owners who refuse to sell
sexually explicit magazines which violate their religious beliefs. Amending North Dakota’s anti-
discrimination statutes would bring these religious values into direct conflict with the law, and
create a fundamental clash with the state’s own constitution which states in part: “[T]he free
exercise and enjoyment of religious profession and worship, without discrimination or
preference shall be forever guaranteed in this state,”

4 “Here’s a list of 58 Gender Options for Facebook Users” ABC News,
http://abcnews.go.com/blogs/headlines/2014/02/heres-a-list-of-58-gender-options-for-facebook-users/ (last
visited January 23, 2015)

> Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston, Inc., 515 U.S. 557 (1995); Boy

Scouts of Am. v. Dale, 530 U.S. 640 (2000).

¢ Article | Section 3 North Dakota State Constitution, http://www.legis.nd.gov/constit/a01.pdf?20150130140253
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If Senate Billomes law, it will communicate to the citizens of North Dakota
that the political agenda of a few is more important than the enshrined religious freedom
principles of the First Amendment and North Dakota’s own Constitution. It will additionally
enshrine into law a simultaneously indefensible, yet unassailable privilege that anyone - whether
with genuine or criminal intent - can exploit. For the foregoing reasons, it is our opinion that the

North Dakota State Legislature should refuse to endorse this or any bill which would include
“sexual orientation” or “gender identity” protections in anti-discrimination laws.
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Testimony on SB 2279
Prepared for the Senate Judiciary Committee

February 2, 2015

Good morning Chairman Hogue and members of the Judiciary Committee, my
name is Troy Seibel and | am the Commissioner of Labor. | appear before you
today neutral on SB 2279. | would like to provide an overview of current law and
the Department of Labor and Human Rights' processes in the area of
discrimination, how SB 2279 would change current law, developments in the law
regarding sexual orientation and gender identity discrimination, and how SB 2279
may impact the Department.

State Discrimination Laws

The Department administers and enforces state discrimination laws under the
North Dakota Human Rights Act (N.D.C.C. ch. 14-02.4) and the North Dakota
Housing Discrimination Act (N.D.C.C. ch. 14-02.5). Under these anti-
discrimination laws, the Department receives and investigates complaints
alleging discrimination in employment, housing, public services, public
accommodations, and credit transactions. As required by law, the Department
emphasizes conciliation to resolve complaints, conducts investigations into
complaints of discrimination, provides administrative hearings on complaints
where there is probable cause to believe a discriminatory practice has occurred,
and fosters prevention of discrimination through education about the rights and
responsibilities provided under North Dakota's discrimination laws.

Department's Enforcement of Federal Law

In addition to receiving and investigating complaints under state law, the
Department also investigates cases for the United States Department of Housing
and Urban Development (HUD) under the Fair Housing Act and the Equal
Employment Opportunity Commission (EEOC) under Title VII of the Civil Rights
Act. Cases are routinely filed under both state and federal law. We refer to
these cases as "dual filed".

The EEOC currently takes the position that discrimination based upon an
individual's sexual orientation is already covered under Title VIl's prohibition of
discrimination on the basis of sex or gender. Nationally, the EEOC has taken
complaints on this basis, investigated the complaints, and issued findings that

Telephone: (701) 328-2660 ND Toll Free: 1-800-582-8032 Fax: (701) 328-2031 TTY: 1-800-366-6888
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. probable cause exists to believe Title VII was violated. The EEOC has had some
success with the courts on this theory. However, sexual orientation is not
expressly covered under federal law. HUD has been somewhat less active than
the EEOC in this area.

The Department has drafted complaints alleging sexual orientation as a
protected category (in employment discrimination) and forwarded the complaint
to the EEOC. However, the Department does not investigate these complaints,
as the Department has interpreted past actions by the Legislature in this area to
indicate it is not the Legislature's intent that sexual orientation be a protected
category under the Human Rights Act. On average, the Department writes 1-2
complaints a year on the basis of sexual orientation and forwards these to the
EEOC.

Developments in the area of Sexual Orientation as a Protected Cateqgory

Currently, 21 states and the District of Columbia have passed legislation which at
least makes sexual orientation a protected category in their human rights laws.
Some also recognize gender identity as a protected category. | have attached a
survey of the laws of these 21 states and the District of Columbia.

discrimination on the basis of sex already covers sexual orientation and gender
identity discrimination. In addition, President Obama has issued Executive Order
Nos. 11246 and 11478, which, in general, ban discrimination on the basis of
sexual orientation by contractors and sub contractors of the federal government.

. As | mentioned previously, the EEOC takes the position that Title VIl's ban on

SB 2279 and its Impacts

SB 2279 would add sexual orientation and gender identity as protected
categories under both the Human Rights Act and the Housing Discrimination Act.
This would prohibit discrimination in the areas of employment, housing, public
services, public accommodations, and credit transactions on the basis of one's
sexual orientation or gender identity. There are certain exemptions for religious
organizations, as set forth in the bill.

It is difficult to gage the impact of SB 2279 on the Department, as the increase in
the Department's caseload is hard to estimate. Studies by various federal
agencies have concluded that adding sexual orientation and gender identity as a
protected category at the federal level would result in an increase in complaints
of between 5-7%. Other studies place the increase at between 0.5% and 9%.
Approximately 4% of Minnesota's complaints under its human rights act are
based on sexual orientation or gender identity. Finally, the Department refers 1-2
complaints of discrimination to the EEOC on the basis of sexual orientation or

. gender identity per year.

The Department closed 206 investigations under state and federal discrimination
statutes during calendar year 2014. If one uses a 6% increase in cases, the

ska>19 2
YNIT



[15

Department would see an increase in its caseload of approximately 12 cases per
year. However, | would stress that these numbers are based solely on rough

estimates and anecdotal evidence.

| would be happy to answer any questions the committee may have.

Sb 2279
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California

Prohibits discrimination based o n sexual orientation and gender identity

California bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Colorado

Prohibits discrimination based on sexual orientation and gender identity

Colorado state law bars discrimination based on sexual orientation and gender identity in employment, housing and
public accommodations.

Connecticut

Prohibits discrimination based on sexual orientation and gender identity

Connecticut state law bars discrimination based on sexual orientation in employment, housing and public
accommodations. Gender identity discrimination is prohibited by the state under the category of sex discrimination.

District of Columbia

Prohibits discrimination based on sexual orientation and gender identity

The District of Columbia bars discrimination based on sexual orientation and gender identity in employment, housing
and public accommodations.

Delaware

Prohibits discrimination based on sexual orientation and gender identity

Delaware bars discrimination based on sexual orientation and gender identity in housing and public accommodations.
Sexual orientation is protected against all employment discrimination, while gender identity is protected only against
public employment discrimination.

Delaware's protections were put in place by an executive order, administrative order or personnel regulation
prohibiting discrimination against public employees based on sexual orientation and gender identity.

Hawalii

Prohibits discrimination based on sexual orientation and gender identity

Hawaii bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

lowa

Prohibits discrimination based on sexual orientation and gender identity

lowa bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

S8 >2>79
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lllinois

Prohibits discrimination based on sexual orientation and gender identity

lllinois bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Massachusetts

Prohibits discrimination based on sexual orientation and gender identity

Massachusetts state law bars discrimination based on sexual orientation and gender identity in employment and
housing. Massachusetts bars discrimination based on sexual orientation in public accommodations, however gender
identity is not protected.

Maryland

Prohibits discrimination based on sexual orientation and gender identity

Maryland state law bars discrimination based on sexual orientation and gender identity in employment, housing and
public accommodations.

Maine

Prohibits discrimination based on sexual orientation and gender identity

Maine bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Minnesota

Prohibits discrimination based on sexual orientation and gender identity

Minnesota bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

New Hampshire

Prohibits discrimination based on sexual orientation

New Hampshire bars discrimination based on sexual orientation in employment, housing and public
accommodations, however gender identity is not protected.

New Jersey

Prohibits discrimination based on sexual orientation and gender identity

New Jersey bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

New Mexico

Prohibits discrimination based on sexual orientation and gender identity

New Mexico bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

S8 2279
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Nevada

Prohibits discrimination based on sexual orientation and gender identity

Nevada bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

New York

Prohibits discrimination based on sexual orientation

New York bars discrimination based on sexual orientation in employment, housing and public accommodations,
however gender identity is not protected.

New York's protections were put in place by an executive order, administrative order or personnel regulation
prohibiting discrimination against public employees based on sexual orientation and gender identity.

In New York, the only prohibition against discrimination for gender identity is within the realm of public employment.

Oregon

Prohibits discrimination based on sexual orientation and gender identity

Oregon bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Rhode Island

Prohibits discrimination based on sexual orientation and gender identity

Rhode Island bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Vermont

Prohibits discrimination based on sexual orientation and gender identity

Vermont bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Washington

Prohibits discrimination based on sexual orientation and gender identity

Washington bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

Wisconsin

Prohibits discrimination based on sexual orientation

Wisconsin bars discrimination based on sexual orientation in employment, housing and public accommodations,
however gender identity is not protected.

Sb 2374
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This letter is to request your support of Senate Bill 2279 regarding
nondiscrimination based on sexual orientation or gender identity.

As a supporter of civil rights, the most common argument I've heard
against legislation like this is it provides special rights to various groups of
people.

The exact opposite is true.

Bills like this require laws intended to protect the rights of each citizen of
North Dakota protect all citizens of North Dakota. As it stands now, gay
and transgender North Dakota citizens are specifically excluded from the
protection afforded several existing North Dakota laws.

My husband David Hamilton and | are two of the plaintiffs in the pending
marriage equality lawsuit in North Dakota. As citizens of our state, we
firmly believe we should be allowed the benefit and protection of state and
federal marriage laws.

As members of the same gender married community, we strongly believe
we simply could not be David and Bernie and enjoy our wonderful life
without standing up for our fellow citizens and demand North Dakota law
apply equally to all married couples.

As elected state officials, | ask you to take a moment and reflect on who
you are, the legal protection you enjoy; and if you can in good conscience
vote to deny those protections to your fellow North Dakotans.

Respectfully,

Bernie Erickson
3102 37 Ave S
Fargo, ND 58104
District 41

S5h 2279
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Jennifer Weisgerber
Legislative District #32

Ph: 701-989-1762
Testimony in support of SB2279
To members of the Judiciary Committee:

LGBT North Dakotans are here, have been here, and want to continue to be here and make this state
their home. | urge you to pass SB2279 and stand on the right side of history.

I volunteer a large part of my time to an organization that works to improve the lives of LGBT people in
central and western North Dakota. We have hosted numerous listening sessions, community
discussions, and recently, an open house to connect with the LGBT and allied community. We
continually hear stories of discrimination but more often, and more revealing, we hear how afraid
people are. Afraid to be out, to be themselves, to live a life that acknowledges their full selves. When
your livelihood, your home, and your quality of life are threatened because others can choose to deny
you basic rights — something is very wrong.

What kind of place does North Dakota want to be? | truly ask you — what kind? There is a chance North
Dakota will see marriage equality for its LGBT citizens before they will be protected at their jobs and in
their homes. That is not the place I want North Dakota to be.

Thisisn’t a discussion about a right to belief or fear of things misunderstood — | wish it were that easy.
This is a discussion about basic human rights. The right for LGBT people to exist, the right for ME to exist,
in this state that | and others work so tirelessly hard to improve. This is a discussion about the state of
North Dakota being ready to say, “The lives of ALL people in this state matter and are worth
protecting.”

Anything but a “do pass” is saying the exact opposite.
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and the Diocese of Bismarck

Christopher T. Dodson

Executive Director and
General Counsel
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To: Senate Judiciary Committee

From: Christopher T. Dodson, Executive Director
Subject: Senate Bill 2279

Date: February 2, 2015

The Catholic Church affirms the God-given dignity of every human life and
rejects unjust discrimination. Acts of violence, degradation, or diminishment
toward any human person, including anyone with a homosexual inclination, are
contrary to the teachings of the Catholic Church. There is no place tor arbitrary
discrimination and prejudice against a person because of sexual attraction.
Moreover, all human persons, including those with homosexual inclinations, have
a right to obtain employment and housing.

But this legislation is not about how we feel about discrimination based on sexual
orientation. It is not about whether a nondiscrimination policy is good for
business. It is not about whether we should be like other states. It is about this
bill.

When we look carefully at ¢his bill we see that the unique legal status granted by
the bill’s definition of sexua! orientation appears to encompass not only
homosexual inclinations, but also other sexual activities, homosexual or
heterosexual, outside of marriage. Civil rights categories should not be used to
cover & particular group’s sexual activities. Current law already protects lawful
activities outside the place of empioyment. This bill, however, would create
special protection for a certain class of sexual activities - not persons.

This bill is also replete with infringements upon conscience, religious liberty, and
the right to engage in commerce and social service without sacrificing sincerely-
held teliefs. The bill has a religious “exemption,” but that exemption actually
provides less protection than federal law. More troubling, the bill’s exemptions
do not exempt religious entities or anyone from the bill’s sexual orientation
provisions. They are nothing more than a sham apparently intended to fool people
into thinking that religious rights are protected.

We realize this is an emotionaliy-charged issue. Respect and cooperation,
however, among peopie with legitimate differences of opinion is what makes
North Dakota great. There is no place for hate, name-calling, or stereotyping by
people on either side of this issue or this particular bill. Keeping those principles
in mind we urge this committee to carefully review what this bill actually does
and give it a Do Not Pass recommendation.

103 S. 3rd St., Suite 10  Bismarck, ND 58501
(701) 223-2519 » 1-888-419-1237 « FAX # (701) 223-6075
http://ndcatholic.org * ndcatholic@btinet.net
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SB 2279

Senate Judiciary Committee

February 2, 2015

Murray Sagsveen, Chief of Staff
701.328.1499 | murray.sagsveen@ndus.edu

I am Murray Sagsveen, Chief of Staff for the Chancellor in the North Dakota University System Office. |
appear in support of Senate Bill 2279 on behalf of the State Board of Higher Education, which voted to
support this bill during its meeting on January 29, 2015.

The fall 2014 enrollment in the University System’s eleven institutions was 47,660 students.” According
to Gallup surveys conducted June through December 2012, approximately 1.7% of the resident adults in
North Dakota identified themselves as lesbian, gay, bisexual, or transgender (LGBT).2 Based on this
survey, one could estimate that at least 810 students in the University System identify themselves as
lesbian, gay, bisexual, or transgender.

This bill would afford very important protections to LGBT students, including:
1. It would include sexual orientation in the state policy against discrimination.
2. It would prohibit the following from discriminating against a student because of the student’s

sexual orientation:

Employment agencies;

Labor organizations;

Employers;

Persons engaged in the provision of public accommodations;

Persons engaged in the provision of public services;

Persons who provide credit-related services;

Persons who sell or rent property;

Insurance organizations; and

Courts (in the jury selection process).

V)
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Our students should not be denied part-time employment, housing, insurance, credit, and public
services because they identify themselves — or are perceived to be — leshian, gay, bisexual, or
transgender.

Therefore, the State Board of Higher Education urges this committee to vote “do pass” on Senate Bill
2279.

' 2014 Fall Enrollment Report prepared for the State Board of Higher Education (November 2014) -
http://ndus.edu/uploads/reports/131/2014-fall-enrollment-report.pdf.
3 http://www.gallup.com/poll/160517/Igbt-percentage-highest-lowest-north-dakota.aspx.
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15.0742.01003 Prepared by the Legislative Council staff for
Title. Senator Nelson
February 13, 2015
PROPOSED AMENDMENTS TO SENATE BILL NO. 2279

Page 1, line 13, after "orientation" insert "', gender identity"

Page 2, line 13, after "disability" insert ", sexual orientation"

Page 4, line 29, after the second underscored comma insert "or"

Page 4, line 30, remove ", or gender identity"

Page 8, line 20, after "orientation" insert "', gender identity"

Page 9, line 2, after "orientation" insert ", gender identity"

Page 9, line 10, after "orientation" insert ", gender identity"

Page 9, line 22, after "orientation" insert "', gender identity"

Page 10, line 1, after "orientation" insert ", gender identity" 4

Page 10, line 6, after "orientation" insert ", gender identity"

Page 10, line 20, after "orientation" insert ", gender identity"

Page 10, line 25, after "orientation" insert ", gender identity

Page 11, line 5, after "orientation" insert ", gender identity"

Page 11, line 12, after "orientation" insert ", gender identity"

Page 11, line 18, after "origin" insert ", sexual orientation, gender identity"

Page 11, line 28, after "orientation" insert ", gender identity"

Page 12, line 17, after "orientation" insert ", gender identity"

Page 12, line 21, after "orientation" insert ", gender identity"

Page 12, line 26, after "orientation" insert ", gender identity"

Page 13, line 1, after "orientation" insert ", gender identity"

Page 13, line 8, after "or" insert "based upon"

Page 13, line 8, after "orientation" insert "or gender identity"

Page 13, line 30, after "orientation" insert "or gender identity"

Page 14, line 7, after "orientation" insert "or gender identity"

Renumber accordingly

Page No. 1 15.0742.01003
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SB 2279 Testimony # |
Representative Joshua A. Boschee, District 44
Senate Judiciary Committee - March 23, 2105

Chairman Weisz and Committee Members,

For the record, my name is Joshua Boschee and | have the privilege of representing District 44,
which is comprised of parts of north Fargo.

Bill Summary & Amendments

SB 2279 was last heard in your committee in 2009, so many of you have not had an opportunity
to discuss this legislation. So, | will walk you through the bill to point out the major changes we
are looking to enact.

Let's start with Section 2, which defines sexual orientation on page 4, line 20, as “actual or
perceived heterosexuality, bisexuality, homosexuality or gender identity”. This is a fairly
universal definition as found in a number of state definitions that have enacted similar
legislation. The term gender identity is further defined on page 3, line 3, as “actual or perceived
gender-related identity, appearance, or mannerisms, or other gender-related characteristics of
an individual, regardless of the individual's designated gender at birth”. Again, this is a
common definition as found in a number of states that have enacted similar legislation.

The remaining sections of the bill are where we add sexual orientation as protected from
discrimination related to the ND Fair Housing Act and the ND Human Rights Act. Basically, this
bill will make it illegal to discriminate based on sexual orientation in housing, employment,
public services and personal business transactions such as finance, insurance, buying real estate
and engaging in commerce. By adding this language, we are adding into statute that
discrimination is not a North Dakota value.

If you turn to page 5, line 27, through page 6, line 7, you will see that there are exemptions
included to allow religious organizations to limit employment for religious positions and to
employees who are of the same religion, if that is the desire of that organization.

I have also handed out amendments that are clean-up in nature related to two sections where
the addition of sexual orientation was inadvertently left out. The amendments related to the
religious exemptions put the language in line with the exemptions allowed under Title Xil at the
federal level, so our Department of Labor doesn't have to investigate any more or less than
what is required under Title Xl for state cases.

Discrimination Occurs

This legislation continues to be introduced because discrimination based on sexual orientation
and gender identity does occur in our state. While, the vast majority of our employers and
landlords do not discriminate, there have been a small number of bad actors that have done so,



thereby impacting hardworking North Dakotans and their families based on who they are, not
on their ability to do their job or whether or not they adhere to the terms of their lease.

Following my testimony will be a number of North Dakotans who will speak of their experiences
and the experiences of others they know in the state. One of the biggest challenges in people
testifying today is the fact that many North Dakotans who have been discriminated against
have moved out of the state to a state where they don't have to worry about this type of
discrimination or are concerned about further discrimination upon speaking publicly.

I know of three incidents specifically in the past two years in which North Dakotans have been
discriminated against based on their sexual orientation or gender identity. In one of those
instances, a young man who worked at a Fargo convenience store was wearing rainbow
bracelet at work. His manager asked him if he was gay, to which the young man replied that he
was. The manager fired him on the spot stating that he didn't need any gay people working in
his store. The young man had no recourse because not only did his employer (obviously) not
provide protections, neither does the ND Department of Labor. A second incident was shared
with me by a Fargo physician who was interviewing physician assistants. One of his candidates
was a woman not from the area but was interested in moving to the state. While in Fargo, she
and her partner looked at apartments to get a better feel for what was available if they moved
here. Atone of the showings, when the landlord realized they were a couple, he/she (?)
abruptly ended the showing. Discrimination happens. North Dakota can do better.

Prior to being elected, | worked at North Dakota State University for eight years where |
interacted with many lesbian, gay, bisexual and transgender students, students our state had
invested 10's of thousands of dollars to educate and train for our workforce. The vast majority
of these students wouldn't even consider North Dakota as a place to live and work after college.
They had their sights set on places like Minneapolis, Milwaukee, Denver, Ames, Des Moines,
Chicago, where they could live, work and continue their education free from fear of
discrimination. It was frustrating to see such hard working and talented engineers, teachers,
nurses, scientists and a variety of other career-oriented students choose to leave their home
state because they couldn't, and rightly, shouldn’t take the risk of accepting a job, starting a
family and investing in a community knowing that if their employer or landlord found out they
were gay or transgender, they could, under current law, lose their job or housing. North
Dakota can do better.

Mr. Chairman, members of the committee, | am going to pass around two written testimonies
from North Dakotans that have experienced discrimination, but were unable to be here today.
The first is from a young woman, Riah Roe, who testified in 2013 about her experience with
Fargo Public Schools as a speech and debate coach, after her employer discovered she was
transgender. Riah grew up in Bismarck, Grand Forks and Glenburn before living in Fargo while
attending college. She now lives in Minneapolis where she doesn't have to worry about legal
discrimination. The second is from a Bismarck woman who testified in 2009 about her
experience of being fired from her job when her supervisor found out she was in a relationship
with a woman. Both of these individuals, along with the other testifiers this morning, are not
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able to served under state law by the Department of Labor when this form of discrimination
occurs. Additionally, their sexual orientation or gender identity were not discussed during their
interview, but after being qualified for the job and actually doing the work, were found out to
be gay or transgender were terminated from their primary source of income or home.

Good for Business

This legislation is important and needed as North Dakota works to recruit and retain a talented
workforce and entice new businesses to our state. My generation no longer looks just for a job
but also for an accepting, thriving community, and for most of my generation, those
communities should provide culture, creativity and great opportunities for engagement. SB
2279 does this, and not just by sending a signal, but by proving to LGBT North Dakotans that
they can be honest about who they are and whom they call family without the fear of losing
their job or housing. Furthermore, it signals to people from all over the country that North
Dakota is open for business and looking for hardworking, talented individuals to keep our
economy and communities growing.

In its 2015 Legislative Agenda Value Statements, the Economic Development Association of ND
states:
"Quality of place is essential to attracting talent to live and work in communities and in
revitalization, diversification, and creation of new wealth."

Their Agenda continues to say:
"North Dakota has unmatched economic opportunity for industry and individuals. The
state must support a quality of life that attracts and retains talent to maximize its
growth potential."”

The Department of Commerce's ND Economic Development Strategic Plan: 2010-2020 is
comprised of the following goals:
“Goal 1: Create, attract, and retain quality jobs and workforce targeted industries and
high-demand occupations.
Goal 2: Strengthen North Dakota's business climate and image to increase national and
global competitiveness.
Goal 3: Enhance North Dakota's image.”

The 2014 Update from ND 2020 and Beyond states:
"North Dakota must capitalize on the opportunities that have emerged as a result of our
state’s impressive economic growth. We must continue to work to create an excellent
quality of life for our most important asset, our people. Access to safe communities,
exceptional education, quality healthcare and jobs are an important part of the future
for our citizens. We must continue to strengthen our overall business climate to ensure
our people continue to have ample opportunities, while still diversifying our economy."

Currently, 89% of Fortune 500 companies provide protections against discrimination based on
sexual orientation and 66% based on gender identity. Large employers in North Dakota like
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Microsoft, Sanford Health, Wal-Mart, Verizon Wireless, Wells Fargo, Best Buy, Target and US
Bank to name a few offer these protections to their employees. In the public sector, the
Federal government, including the military and National Guard, along with the ND University
System provide protections to LGBT employees, employees that all live and work in our state,
employees who are protected while at work but leave those protections at their employer’s
door as they head to their apartment or a part-time job.

When employees look for a place to work and live, North Dakota has to compete with 21 other
states, several here in our own region, including MN, 1A, IL, WI, and CO, that have non-
discrimination policies already in place. Passing SB 2279 will open up North Dakota to a
number of employers and employees who may have never considered the opportunities our
great state provides.

So to do the math, Mr. Chairman and members of the committee, is it better to allow a couple
employers who discriminate based on sexual orientation or gender identity continue to do so
without any accountability or is it better to amend the law to ensure that the hundreds of LGBT
North Dakotans that leave the state each year can live and work in their home state without
fear of being discriminated against? Add to that the thousands of LGBT nurses, engineers,
teachers, physicians and entrepreneurs who aren't even considering North Dakota as a place to
live and work, | think the choice is an easy one to make.

Cities & Political Subdivisions

The cities of Grand Forks and Fargo have both passed ordinances as a city employers stating
that they would not discriminate based on sexual orientation and gender identity. Grand Forks
passed an ordinance that added non-discrimination policies to rentals based on sexual
orientation and gender identity, something they were able to do because they have a rental
registry (which is pretty unique in the state). These cities, along with the City of Bismarck, have
expressed support for passing this legislation because they are limited as political subdivisions
in whatthey can do. Housing and employment jurisdiction falls to the state under the
Department of Labor and Human Rights, so cities are not able to provide local assistance to
their residents in cases where they have been discriminated against based on their sexual
orientation or gender identity. These cities understand and embrace the importance of having
diverse, inclusive and vibrant communities to attract engaged, hardworking people to fill many
of the vacant professional and skilled labor positions.

Along with these cities, school boards such as Devils Lake’s have created policies that provide
recourse against discrimination based on sexual orientation and gender identity, as has the
State Board of Higher Education for the 45,000 students enrolled in their institutions and the
thousands of employees that fall under their purview. Again, the challenge these entities face
as employers and service providers is that their employees and students are only protected as
long as they are at work or school. When they go home at night or to an off-campus job, those
protections remain only in their rear-view mirror. Their partners may not have similar
protections in their jobs, creating a challenging situation for dual income families. North
Dakotans shouldn’t live in two versions of one state - one where they are protected from eight
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to five or in the classroom and another when they leave the parking lot. North Dakota can do
better.

Some of you and others in the chamber have expressed concerns about the bill and some of its
impacts. | would like to address those at this point.

Perception vs. Actual

As |l indicated earlier in my testimony, the use of "actual or perceived sexual orientation" or
"gender identity" is common language in the various state definitions throughout the country,
which the draft language was modeled from. | understand the concerns that the word
perceived would put a burden on the employer in terms of an employee being disciplined or
passed over for a promotion that they were gay so as to fall under this statute. An individual
making a claim would have the burden to demonstrate that it was the fact that they were gay
or perceived to be gay was the reason they were discriminated against in order to substantiate
the claim. They couldn't just claim to be gay in order to fall under these protections.

Additionally, including "perceived" protects straight men and women, who's supervisor or
employer for whatever reason thinks the individual is gay. In fact, the only two cases brought
forward to the Department of Labor in the last two years that would fall under this proposed
language were heterosexual men who were harassed by their supervisor or employer for being
gay, when in fact they were not.

Bathrooms & Locker Rooms

There will be individuals following me that will be able to speak in greater detail about this
aspect, but | want you to take this into perspective. If any of you and your families have
traveled to or through Minnesota in the last 22 years, you have likely used a public bathroom
that has allowed individuals to use the bathroom of their choosing based on their gender
identity. lowa, Colorado, Nevada and 13 other states, along with the District of Columbia have
similar laws enacted with no documented problems.

For most transgender individuals, bathrooms and locker rooms end up being the places they
are most likely to be assaulted or harmed. Based on this, they tend to seek out single room
restrooms, which are common in the vast majority of small businesses, as they are convenient
for most people who prefer privacy in the bathroom. In fact, the reality is, that transgender
people are already using the restrooms of their choice throughout our state with most of us not
even realizing it.

Housing

The ND Fair Housing Act, in compliance with the federal fair housing laws allows landlords that
rent space in their private home or have four or less rental units to be exempt from the
nondiscrimination component of the fair housing act. This doesn't change with the passage of
SB 2279. An individual that rents out their basement or owns a four-plex, will still be allowed to
be selective in whom they rent to.




Finally Mr. Chairman and members of the committee, the majority of North Dakotans agree,
that discrimination is not a North Dakota value. Included in my testimony are the results of a
phone survey conducted last week by DFM Research of 400North Dakota residents over the age
of 18. You will find that:

e 59% of North Dakotans support SB 2279, including

o 68% of east city residents and 62% of west city residents
e 61% of east rural residents

e 63% of self-identified independents and

e 65% of self-identified moderates

It is clear that North Dakotans value hard work and talent. They do not value discrimination,
which is why if a North Dakotan is discriminated against, they should be able to work with the
Department of Labor to rectify the situation.

Mr. Chairmen and members of the committee, you have a decision to make today with SB
2279. Will our great state continue to allow some of it's hard working residents to be
discriminated against because of who they are or who they love or will we stand behind the
value that discrimination is not allowed in our state, because we value hard work and personal
responsibility. | hope you agree with me and the majority of North Dakotans that your family,
friends, neighbors and co-workers should live free of the fear of discrimination and recommend
a Do Pass for SB 2279.

I stand for any questions.



DFM RESEARCH

Interviews: 400 residents over the age 18 that reside in North Dakota

Margin of Error: +4.9 percentage points

Interview Dates: January 26- 31, 2015

Sample: Landline and cell phone sample. Random digit numbers provided by Survey Sample

International (SSI) of Fairfield, CT. SSI provided Stone Research with 4,000 residential
random phone numbers from a pool of listed and unlisted numbers in the boundary area,
and 1,700 cell phone numbers; which then were stratified into five distinct regions.

Survey Sponsor: Friends of Joshua Boschee

Q: North Dakota prohibits discrimination on the basis of race, color, religion, sex, age, but
not on the basis of sexual orientation. Some in the legislature want to change that, and
have introduced Senate Bill 2279 which would also prohibit discrimination on the basis
of sexual orientation. Suppose you had a vote on Senate Bill 2279, would you vote YES
to pass the bill, or NO to reject the Bill?

YOS, TO PSS asewsuunmns sussstssnenmensssss susromsssasonesissvsss s oRsausssss v sdsinssavsssis 59%

NG, FOTBIECE -.-ssnenssssasssnmniansansannesammosnnsseansaonsmssmesssosssisnsunensssasmnsisinesins 31

{VOL ) UDSUIE ettt e e e e e e e e e 10
Gender Yes No Unsure GAP
Men 58% 33 9 +25
Women 59 0 11 +29
Age Yes Ne Unsure GAP
18-39 60 30 10 +30
40-64 56 36 9 +20
65 plus 60 26 14 +34
Education Yes Ne Unsure GAP
High School/Less 58 28 14 +30
Some College/AA Degree 54 37 9 +17
Bachelor/Graduate Degree 66 28 6 +38
Region Yes No Unsure GAP
East City 68 26 6 +42
West City 62 27 10 +35
East Rural 61 33 7 +28
Central Rural 49 37 14 +12
West Rural 49 36 15 13
Party Identification Yes No Unsure GAP
Democrat 73 18 9 +55
Independent 63 30 8 +33
Republican 45 41 13 + 4
Ideology Yes Ne Unsure GAP
Liberal 71 19 10 +52
Moderate 65 26 9 +39
Conservative 49 40 11 + 9

Tea Party (Favorable) 38 53 10 15
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15.0742.01005 Prepared by the Legislative Council staff for 6@227 q
Title. Representative Boschee
March 20, 2015 <33

PROPOSED AMENDMENTS TO SENATE BILL NO. 2279

Page 2, line 13, after "disability" insert ", sexual orientation"

Page 6, line 3, remove "or who adhere to the religion's tenets unless"

Page 6, line 4, remove "membership is restricted because of race, color, or national origin"

Page 6, line 7, remove "or who adhere to the religion's tenets"

Page 11, line 18, after "origin" insert ", sexual orientation"

Renumber accordingly

Page No. 1 15.0742.01005
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— My name is Lucas Stroh. [ grew up on a ranch outside of Killdeer, North Dakota. I currently
work as an EMT, and I will begin paramedic school this fall. I also run cattle on my family's
ranch, and when I am not on call, I work alongside my family as a rancher.

How has discrimination in this state directly affected me since coming out? How did it
affect me before?

[ came out when [ was 17 years old. My father was the last person I told. I can honestly say
that overall, I have had a substantial amount of good experiences since. But, as many things
go, you don'tremember the good nearly as much as the bad. The bad - it always seems to
outweigh the good in so many instances that you often forget the good.

While attending college my freshman year, I did not plan on telling anyone that I was gay. It
is my very personal, very difficult secret to handle. I came out in High School, not to
everyone but to a few key folks. But as I quickly learned, you can’t trust anyone. Our first
week of freshman year of college, one friend I was close with from my hometown liked a
girl. This is fine, I don’t have any problem with someone having feelings for another person,
or loving another person, however I do take issue with being the topic of conversation. He
decided to introduce her to me. “This is my gay friend, Luke.” I felt like | had been kicked in
the stomach. I was hurt, ashamed and shocked. This girl that he liked was a party girl, a
student athlete, and was very popular. At that point, | knew that everyone would know, but
o I kept my head down.

By November, everyone - students, some staff, and even professors - knew that I was “the
gay kid”. Many were supportive, but it's never the supportive ones that you take offense to.
[ was having a difficult time with my math class, so, as encouraged by our professor, | went
to a study group. That was when I first experienced discrimination. A couple of my peers
didn’twanta "gay guy" in their group. So, they harassed me for a while, and after this didn’t
work, because I grew up in a small town in western North Dakota, and knew what bullying
was and how to handle it, they told me that I was no longer allowed in their group
anymore. Now, had | been promoting a specific agenda, had I been acting inappropriately
or had I said I was gay to these Kkids, I would have understood. But I didn't.

[ was raised by an ultra-conservative Catholic father and his subservient Baptist wife, so |
knew how to act in public. I also knew that I wouldn’t and still will not EVER be one of
those people that makes others uncomfortable because of my sexual orientation. Really, it
angered me that this happened, and because this was a student-led group that was
overseen by staff members of the school, I said something about what had happened.
Instead of doing something, instead of trying to find a way to amend the situation, the staff
member, an assistant professor at this school, looked at me and said, “Lucas, maybe you
need to find a different study group.” Although she was right, she still should have done
something, at a minimum have said something to these kids, but she didn't.

= [t was at that point that I knew that if [ stayed at this school, which I did for the next 3
semesters, it was going to be hell. I stayed to make a point more than anything.




The next time | was discriminated against was with the gentleman whom was anchorage of
student life. I wanted to start a group on campus that would allow kids who are GLBT to
come together and talk about what they were experiencing. | wanted to make a video
showing that this school still welcomed its GLBT students as he claimed it did for the
Trevor Project, which has thousands of people who support GLBT folks sharing their
beliefs and stories, showing GLBTQ youth how it gets better. He wouldn’t allow it. He said
that for these things to occur, he would need to submit paperwork here, and have a
meeting with the staff members. Basically, it was far too much work for him to do for gay
students. He did it for several other clubs on campus, for many other causes, but not this
one. | dropped it.

My studies suffered because of my decision to tough it out, my mental health was shot, and
once I left this institution, [ got a lot better - mentally, emotionally, and physically. It took
me the next 3 years to get over it, to forgive my friend for outing me, but I did.

The next time I experienced discrimination waswhen I rented an apartment from
someone. Theydiscovered that I was gay, (because, again, I don’t like to flauntit), and
suddenly it became a requirement that [ attend their church or my rentwould go up
substantially, and even then they still made my life a living hell. They would pop in at
almost any hour of the day multiple times a week with no regard for privavy to see how the
place looked, looking for a reason to terminate my contract because there was no “morals
clause” in it. I lived in that apartment for 5 months before I moved out. It wasn’t worth it. If
[ wanted to have someone check in on me every day, multiple times a day, I can just move
into my old bedroom with my family. Really it's no different, except they don’t force me to
attend their church.

[ know that SB2279 will not change the mindset of all North Dakotans. I know that the day
after it goes into effect, | won’t wake up and everything that I have experienced in my 22
years of life will suddenly vanish asifit never happened. What I do know is this - many
GLBT individuals will be given some security in this world. Many of us will no longer fear
that we can lose our house, apartment, or job because of who we love. Doctors, Lawyers,
Business Men and Women, Pre-Hospital Medical Personal, Police Officers, Teachers and
even Farm hands will feel more comfortable; we will feel at ease. Although 2279 isn’t going
to fix other issues that come with being GLBT, like bullying, it will at least give us some
solid ground to stand on for once. It will at least show the rest of the country that people
here do care, as | know many of you, from both sides of the aisle do. It will show our
residents and fellow Americans thatin North Dakota, a state that I was raised in and truly
love, that your age, gender, race, sexual orientation, political affiliation, socioeconomic
status, disability, and religion doesn’t matter. It will show everyone who is watching, and
even some who aren’t now but may look back later 50-100 years from now, that we care.
We care about EVERYONE, and that's why this is worth giving a chance.

Luke Stroh, Killdeer, ND
Lucas.Stroh@yvahoo.com
Luke Stroh Photography
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Chairman Weisz, members of the committee:

In my short time here, I've come to gain a whole lot of respect for this
chamber and everyone in it. I respect your work, your life experiences, the
issues on which we can agree, and even the issues on which we disagree. |
respect the communities and constituents we serve, and | have a new
found respect with how we each of us got to these desks and the people
we represent from these seats.

Perhaps my standing in front of you and being a senator at all speaks a bit
to how much times are changing on certain issues.

This bill and the decision you're about to make on it is pretty simple:

e It'snota partisan issue. There will be Republicans and Democrats
who will support it.

e It's nota geographical issue. There will be rural and urban
legislators from each side of the state and the places in between
who will support it.

e It'snota generational issue. There will be legislators, some brand
new and some long-serving, some young and some more
"seasoned", who will support it.

e It's not an issue that requires political courage, because a majority
of North Dakotans support it.

e This bill doesn't create a protected class any more than it does for
race, color, religion, sex, or age because we all have a sexual
orientation. Mine happens to be heterosexual, and that will be
protected just as much as any other sexual orientation under this
bill. If it passes and I go to work for my very successful business-
owner friend who happens to be gay, he could no longer fire me
just for being straight. We don't often think about it that way,
because we don't have to. He should still fire me, however, for
being woefully unqualified to do the job.

e And this bill isn't even a religious issue. As a proud, piano-playing
Christian at my church, I certainly respect matters of faith, but I
also respect North Dakota law which holds that we can't be
discriminated against, nor discriminate against others, because of
our faith. I don't have to be Jewish or believe in the Jewish faith, or
even have any religion at all, to understand that discrimination
against someone who IS Jewish is wrong.



Plain and simple, this bill is about making a change in policy. It doesn't require a change in mind or heart.
Either we believe it's ok under the law to fire people from their jobs or kick them out of their
apartments for who they are, or we don't. Whether or not you feel being an LGBT person is right or
wrong is actually irrelevant.

SB 2279 is about our people - your friends, your kids' friends, someone's sibling or niece or nephew or
grandchild, our past, present, and future students or coworkers or legislative colleagues - anyone who
calls North Dakota "home". LGBT people and those who love them are our constituents in Fargo and
Fessenden, in Bowman and in Bismarck. LGBT people are North Dakotans. They deserve to be treated
under the law exactly the same - not better, not worse - as you and | are.

I'd respectfully request a "yes" vote to extend to all North Dakotans the same respect I've come to have
and will continue to have for each of you.



Aaron Weber
NDSU Student Government
SB 2279 Testimony

Chairman Weisz and members of the committee for the record my name is Aaron
Weber, representing NDSU Student Government. | am here today to testify in
support of SB 2279.

SB 2279 would ban discrimination based on sexual orientation or gender identity.
This same sort of protection is already provided on the campus of NDSU. NDSU
Policy Section 100 reads “North Dakota State University is fully committed to
equal opportunity in employment decisions and educational programs and
activities, in compliance with all applicable federal and state laws and including
appropriate affirmative action efforts, for all individuals without regard to age,
color, disability, gender expression/identity, genetic information, marital status,
national origin, public assistance status, race, religion, sex, sexual orientation.”

The concern then becomes what happens when a student leaves campus to find
a job? Hundreds of students across the state intern each year. Yet, these same
protections regarding sexual orientation and gender identity do not follow them
off campus.

The second concern relating to this bill is the retention of college students post-
graduation. In a state with a massive labor shortage, we can all agree this is an
issue worth addressing. This piece of legislation can help ensure we attract and
retain young people in our state.

After graduation a number of factors influence a students decision to stay in
state. College students want to live in a place with a sense of community. Not
only that, they a want a place where they will be accepted, regardless of sexual
orientation or gender identity. This bill would make the decision to stay in state
easier for college graduates.

In summary, we are simply asking that the same protections NDUS students are
afforded on campus follow them into the community and state. With that Mr.
Chairman, NDSU Student Government asks for a Do Pass on SB 2279. | will
stand for any questions the committee may have at this time.
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SR-22-15
A Senate Resolution to Supporting SB 2279
WHEREAS, NDSU Student Government supports ND Senate Bill 2279, and

WHEREAS, Senate Bill 2279 adds line item sexual orientation and gender identity to state policy against
discrimination, and

WHEREAS, This protection is already included in NDSU Policy Section 100, and

WHEREAS, As stated in this bill the language reads, “Itis the policy ofthis stat to prohibit discrimination
on the basis of race, color, religion, sex, national origin, age, the presence of any mental or physical
disability, status with regard to marriage or public assistance, or participation in lawful activity off the
employer’s premises during nonworking hours which is not in direct conflict with the essential business-
related interests of the employer; to prevent and eliminate discrimination in employment relations,
public accommodations, housing, state and local government services, and credit transactions; and to
deter those who aid, abet, or induce discrimination or coerce others to discriminate.” ;therefore, be it

Resolved, That North Dakota State University Student Government supports Senate Bill 2279.

Respectfully submitted,
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SB 2279

House Human Services Committee

March 23, 2015

Becky Lamboley, Director of Student Affairs
701.224.2688 | rebecca.lamboley@ndus.edu

| am Becky Lamboley, Director of Student Affairs for the North Dakota University System. | am also the Chair of the
NDUS Diversity Council. | appear in support of Senate Bill 2279 on behalf of the State Board of Higher Education,
which voted to support this bill during its meeting on January 29, 2015.

The fall 2014 enrollment in the University System’s eleven institutions was 47,660 students.1 According to Gallup
surveys conducted June through December 2012, approximately 1.7% of the resident adults in North Dakota
identified themselves as lesbian, gay, bisexual, or transgender (LGBT).2 Based on this survey, one could estimate
that at least 810 students in the University System identify themselves as lesbian, gay, bisexual, or transgender.

The Human Rights Campaign, www.hrc.org, recently published an article that emphasizes the importance of
legislation such as Senate Bill 2279. The simple and unfortunate reality is that for all the progress made in recent
years, LGBT Americans still lack fundamental legal protections when it comes to issues like employment and
housing. The article stated: “Nearly two-thirds of LGBT Americans report experiencing discrimination [...] everyone,
including LGBT Americans, [should have] a fair chance to earn a living, advance themselves, and be judged on their
performance, not on who they are or who they love.”3

The State Board of Higher Education has, for some time, taken appropriate steps to provide a safe and welcoming
living and learning environment for LGBT students.

For example, LGBT students seeking employment on campus are protected by SBHE Policy 603.2, which states in
part:

Every vacant position shall be filled based upon applicants' qualifications and performance requirements
of the job. Discrimination based upon sex, race, color, religion, age, physical or mental disability, status
with regard to marriage or public assistance, sexual orientation....in appointment, promotion, salary, or
conditions of employment is prohibited.4

However, if LGBT students seek employment off campus, employers may lawfully refuse to hire a student merely
because the employer believes the student is gay.

Similarly, each institution has adopted policies that emphasize it encourages a diverse campus. For example, the
UND catalog states: “Diversity in the University is constituted by the full participation of persons of different racial

' 2014 Fall Enrollment Report prepared for the State Board of Higher Education (November 2014) -
http://ndus.edu/uploads/reports/131/2014-fall-enrollment-report.pdf.

! http://www.gallup.com/poll/160517/Igbt-percentage-highest-lowest-north-dakota.aspx.

* David Stacy, Government Affairs Director for the Human Rights Campaign, March 7, 2015
http://www.hrc.org/blog/entry/new-hrc-poll-shows-overwhelming-support-for-federal-Igbt-non-discrimination
* Also see NDUS Human Resource Policy 3.1.

North Dakota University System |Creating the NDUS Edge | Find out how at NDUS.edu
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and ethnic heritage, age, gender, socio-economic background, religion, and sexual orientation; of persons with

disabilities; and of people from other countries.”5
However, if LGBT students step off campus to seek public accommodations, to seek public services, to seek credit-
related services, or to rent an apartment, they can be lawfully denied those public services simply because of their

actual or perceived sexual orientation.

Students attending North Dakota institutions of higher education deserve much better. LGBT students deserve to
be treated, on campus and off campus, with the same civil rights and respect as all other students and citizens.

Support our students by supporting this bill. Students should not be denied employment, housing, insurance,
credit, and public services off campus simply because they identify as or are perceived to be lesbian, gay, bisexual,

or transgender.

Therefore, the State Board of Higher Education, the North Dakota University System, the system’s Diversity
Council, and myself as the System’s Director of Student Affairs urge a “do pass” for Senate Bill 2279.

i http://und.edu/academics/registrar/_files/docs/catalogs/catalog-2013-2015.pdf. UND Statement on Institutional
Diversity and Pluralism, Approved by University Senate December 7, 2006.

North Dakota University System |Creating the NDUS Edge | Find out how at NDUS.edu
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To the representatives of the great state of North Dakota and to those it may concern:

lestimony presented i Mac Scineidie .

My name is Max Maltese, | occupied North Dakota from the summer of 2009 until my
graduation from the University of North Dakota in May of 2014. And | left as quickly as | could.
Not because of the inhospitable winters or lack of diversity of food, but because of the lack of
open mindedness. | left because in my time at UND and living in Grand Forks, | faced prejudice
and bigoted views. | don’t blame you! This is a state deeply entrenched in religious ideology and
tradition. But the prejudice | faced glares point-blank in the face of the traditions and morals
this country was founded upon, the tradition of acceptance of those who are different,
regardless of religion or race and the moral cognition of respect for difference and love for your
fellow citizen. That’s why | write today, because the prejudice | faced based on my sexual
orientation is wrong on so many levels. Because | am gay | was evicted from my home. Can you
imagine? Something you have about as much control over as your eye color or height, you can
be fired, evicted, and prejudiced against with no protection as offered to practically anybody
else. | would like to share with you my worst experience of this in Grand Forks to offer you a
perspective on what shameful behavior is propagated by our inaction.

My junior year of college | was renting a room in a house just off campus, not two blocks
from the university, a supposed beacon of higher thinking. | have three roommates and our
property manager, a previous deputy of the Grand Forks Police force, has us come to her house
to drop off rent every month. It is early in the academic year, September if | remember
correctly, and it was my turn to drop off the rent checks. | had just come from a silent protest
on campus wearing a shirt saying “Some dudes marry other dudes, get used to it”. To give
context to this shirt, in 2012 only 5 states had gay marriage available to their citizens. When |
approached the house | could see, we’ll call her Jan, make a move to the door after watching
me walk up the block and her driveway to the door. | was let in and sat down to do the usual
chit-chat while she wrote up my receipt. Instead | was met with cold Norwegian silence and a
curt “nice shirt” as | walked out of the door. Now I’'m not a sensitive person, and plenty of
people have not liked me before so | shrugged it off and went on my way.

This interaction shaped the next 9 months of my occupation of the house. From that
point onward, she would not answer the door when | came and | left the rent in her mailbox, |
could get no receipts of the rent. Again, not too alarming, but getting more and more
suspicious. This cold behavior did not hit a fever pitch until May of the following year, near the
end of the spring semester. It was the weekend before finals when out of the blue | receive a
call from Jan, she says she had “discussed it” with the property owners and they would not be
continuing my lease and | had 10 days to remove my belongings from the house. This was even
before the lease term ended on June 1. | am studying for finals and am notified | have 10 days
to get my stuff out of the house AND | have a 5 week trip in Europe departing the day after my




finals were to have ended. It is at this point it all comes together. The cold behavior, the
comment on my shirt, and this now very aggressive eviction at the most terrible of times is
more than personal it feels like an attack. | explain the situation but she has no sympathy and
no options, just get out. Imagine that feeling, the stress of school and work, planning a trip and
gearing up for it, and having to find a place to move to and move all your stuff in just 6 days so
you can make it on your trip. Luckily with the support of my roommates and local friends | was
able to store my stuff scattered across grand forks and make my trip but upon return to grand
forks I was homeless for three months. Homeless at 21.

I met with a lawyer before | left. There had to be some legal recourse for this, anything.
And what did he tell me? Heck, he could be fired for being gay and he, the attorney, would have
no legal recourse. | lost a home because of who | am, this isn’t just financially distressing, but it
affects your self-worth. The state | vote in, | came to age as a voter and spent a few of my best
years in, has no interest in protecting me from people who simply can’t accept something as
natural as your height or your eye color. The state | pay taxes to in order to build roads and
invest in the future of every citizen, but this state seems to care less about little old me. These
actions and the lack of recourse for them is a deplorable tarnish on North Dakota. | don’t expect
North Dakota to move quickly to accepting gay marriage but the most fundamental protections
granted to every citizen should include protection from prejudice based on sexual orientation.
Itisnow 2015, 37 of your fellow states now allow the marriage of same sex couples. 21 states
and the District of Columbia have laws prohibiting employment discrimination based on sexual
orientation. 22 states and the District of Columbia have laws prohibiting housing discrimination
based on sexual orientation. This country is turning in a new direction and it is time for North
Dakota to realize this and unite with its fellow states to say no to hate, no to prejudice and no
to discrimination.

Thank you very much for your time and consideration.

Maxwell Maltese
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Good Morning Committee Chairman Weisz and members of the House Human
Services committee.

For the record my name is Tom Ricker, | am the President of the North Dakota
AFL-CIO, representing working men and women in North Dakota.

| would like to start by thanking Senator Nelson and the other Senators and
Representatives who are supporting this bill by co-sponsoring this important
piece of legislation.

The North Dakota AFL-CIO is 100% in support of this legislation. While LGBT
workers in 21 other states including our neighbors to the East, have protection
under the law. North Dakota’s LGBT workers do notyet have this basic human
right guaranteed tothem.

Workers who are harassed or discriminated against have lower moral, higher
absenteeism rates, and lower productivity rates and quite often it results in
higher employee turnover, none of which is good for either the employees or the
employer.

According to research from the Society for Human Resource Management the
costto replace a salaried employee making $50,000 per year costs an employer
between $25,000 and $37,500. That is the equivalent of six to nine months of
salary on top of their normal wages.

No worker should be passed over for a promotion, denied a raise or even worse
yet terminated simply because of their sexual orientation, when all they are doing
is trying to earn a living and provide for themselves and their loved ones.

All workers deserve a workplace that free from harassment and discrimination of
any type weather they belong to a protected class or not. There is no place in the
workplace for harassment or discrimination.




Thank you for allowing me the opportunity to speak in support of Senate bill
2279. | would encourage you all to vote yes to recommend a do pass on Senate
bill 2279, and send a strong, unified message to your colleagues in the House that
you support all working people in North Dakota.

| will now stand for any questions.
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Notice: We use "cookies" to enhance your experience with Bobcat Company. You can click here
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Hourly Positions (Assembler, Welder, Material Handlers, Operators)

Location: US-ND-Gwinner-Factory/Office
Employment Duration: Full time
Description

Do you have what it takes to join the Bobcat team? Help us build on more than 50
years of innovation!

Bobcat Corgpany part of the Doosan family of businesses, is the world leader in the
engineering, mam cturing, marketing and o[s’m ution of compact equipment, including
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Bobcat Company is currently hiring for the following positions at our Gwinner, ND

MULITIPLE OPENINGS ON ALL SHIFTS

Assembler

http://ch.tbe.taleo.net/CH1 1/ats/careers/requisition.jsp?org=DIlI&cws=3&rid=1613 3/18/2015
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Assembles product, partially or completely, positioning parts according fo
knowledge of unit being assembled or following blueprints, diagrams, layouts or
oral instruction.

Ability to read build sheets and blueprints

Material Handler

Operates industrial truck equipment with lifting devices to push, pull, lift, stack, tier
or move products, equipment and material in warehouse, storage yard or factory.
Supplies the assembly lines with the materials needed to perform their job.
- Successiul completion of a forklift safety class, written forklift operation test and an
eye exam 1o check for peripheral vision is required.
Must possess a valid driver's license.

Welder

Weld metal components of products as specified by layout, blueprints, diagrams,
work orders, weld procedures or oral instructions, using electric arc-welding
equipment.

Fabrication Operator

Sets up and operates power press and assists in the operation of fabrication
equipment (brake, shear & lasers) to irim, punch, shape, notch, draw or crimp
metal components according to specifications.
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We offer competitive wages (Overtime may be required) and a complete benefits

package.

Bobcat Company is an Equal Opportunity Employer. All qualified applicants will
receive consideration for employment without regard to sex, age, race, color, religion,
creed, citizenship status, national origin, disability, marital status, sexual orientation,
orotected veteran status, or any other status or characteristic protected by law.
Individuals with disabilities who require a reasonable accommodation in the application
process or who need assistance accessing the information on this website should call
701-476-4263.

http://ch.tbe.taleo.net/CH11/ats/careers/requisition.jsp?org=DIl&cws=3&rid=1613
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gAD;JIV for this Position
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Are you a returning applicant?

Previous Applicants:

Email:

Password:

if you do not remember your password click here (htip://ch.tce.taleo.netYCH11/ats/careers/forgotiD jsp?org=DIl&cws=3) .

Back to Search Results (http://ch.tbe taleo.net/CH11/ats/careers/searchResuits. jsp?org=DII&cws=3)

New Search (http://ch.tbe.taleo.net/CH11/ats/careers/jobSearch jsp?org=DII&cws=3&rid=1613)

Taleo >

Career Center

Current Opportunities with Bobcat Company (http://tbe.taleo.net/NA11/ats/careers/jobSearch. jsp?org=Dll&cws=3)
College Recruiting (http://www.bobcat.com/our_company/career_center/recruiting)

Bobcat Dealership Employment Opportunities (http:/iwww.bobcat. com/our_company/career_center/opportunities)
Current Opportunities with Doosan Infracore International (http:/tbe taleo.net/NA11/ats/careers/jobSearch jsp?
org=Dll&cws=1)

Company Locations (http://www bobcat.com/our_company/career_center/locations)

Company Culture (http://www.bobcat.com/our_company/career_center/culture)

Benefits (http://www.bobcat.com/our_company/career_center/benefits)

Community (http://www.bobcat.com/our_company/career_center/)

Bobcat® and the Bobcat logo are registered trademarks of Bobcat Company in the United States and various

other countries

©2012 Bobcat Company. All Rights Reserved.

Doosan is committed to a diverse workforce and is an Equal Opportunity Employer. Smoking is not permitted on
___company property, except if permitted by the company in designated outdoor smoking areas. if you have any

questions, please contact Human Resources.
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Today you will most likely hear from a number of
individuals and organizations who have a very strong
point of view on SB2279.

You will probably hear from some pro-family
organizations who believe the best way to support
North Dakota families is to make life unpleasant for
those headed by same gender couples or to continually
remind them they are inferior to other families.

You're probably going to hear from religious
organizations who preach a doctrine of love, which
typically boils down to “Love the sinner; hate
everything about them.” David & Bernie

You may even hear from someone who worries there could be a baker or photographer somewhere
forced to provide goods and services to a gay couple.

Now, you’re going to hear from a man who is married to another man. Andyou’re going to hear why |
believe David and | should not be excluded from equal protection in employment or fair housing laws
simply because we love each other.

David is a college professor of vocal music, General Director of the FM Opera, and ownsa small stained
glass business where he teaches classes and builds stained glass lamps and windows. | am a former
department store manager, having managed Marshall Field’s stores here in Bismarck as well as Fargo
and Grand Forks. | retired as a Vice President, General Manager of Macy’s West Acres a few years ago
and currently sell residential real estate at Park Company Realtors.

David and | have spent our lives enriching the lives of those around us and the community in which we
live, yet at every turn, the state of North Dakota tells us because we love each other, we are inferior to
other citizens. That needs to stop.

From marriage equality to fair housing and fair employment, we are considered inferior to other North
Dakotans. I’'m not really sure what more we can do to demonstrate we bring value to ND and should
benefit from ND laws just like everyone else.

There is a concern that adding GLBT individuals to the fair housing and employment laws would create
some kind of special class to receive special protection.

The opposite is true.
Right now, we have fantastic employment laws that apply to all North Dakotans. Except the GLBT ones.

Our fair housing laws are amongst the best in the nation. Unless you’re a GLBT North Dakotan. Then you
are singled out and given special treatment.

If you really want to single out GLBT for special treatment, give us a 10% reduction in our state taxes or
let us be exempt from speed limit laws.

.Don’t make us exempt from equal employment and fair housing protection.




“There’s no discrimination in North Dakota!” is heard time and again, yet that provides little assurance
to someone thinking of building a life in ND.

I have not been affected by domestic violence or human trafficking, nor have| lost a child to a drunk
driver. In fact, | don’t believe | personally know anyone whohas. However, | don’t think one needs to be
beaten, raped, or lose a child to a drunk driver before their point of view on a serious topicis worthy of
consideration.

GLBT individuals are not victims. We are not iooking for any kind of special treatment. We are asking to
be treated with dignity and respect, just like everybody else and that the special class that has been
created for us be eliminated.

This is the third time this type of legislation has been introduced here in ND. The first two times it was
voted down, | was disappointed our legislature is willing to look the other way in terms of
discrimination.

If this is voted down yet again, | think that’s going to change my point of view from our legislature
tolerating discrimination, to our elected officials actually encouraging discrimination.

| would really appreciate your consideration and support. Discrimination is nota North Dakota value.

David’s perspective: DC\\)] [’ H’ UL HDV) /#{;’ ’} f

Grew up in South. Remembers ‘whites only’ water fountains and bus depot doors labeled “Whites” and
“Colored” As a child, didn’t understand why because family and church didn’t teach discrimination.

As an adult, seeing something similar here, too. The same, yetseparate and not quite equal provisions
made for GLBT. The special treatment provided by ND Tax Commissioner.

Role as a college educator, damaged students and their growth into emotionally and spiritually healthy
individuals who eventually leave never to return.

Grateful parents who share their thanks for setting an example that GLBT people can not only find
acceptance, they can find a lifelong loving relationship and achieve all their dreams. It’s just easier if you
don’t live in ND.

We could arrive at home today and find an eviction notice and pink slips from our employers that since
they learned we’re gay, we are required to leave, and the state of North Dakota will stand holding the
door open.

Why is anyone in this room okay with that?
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Chairman Weisz and members of the House Human Services committee, my name
is Faye Seidler and I'd like to share a little of my story. I'm a transgender woman who
was born and raised in Fargo, North Dakota. My father and mother were hard

workers, who taught me how to be a hard worker and taught me to give it my all in
everything | do.

When | started at Sanford Health, in January of last year, that held true. | impressed
people with how quickly | learned and how much work | did. | was always
volunteering to stay late when it was busy and when | had finished my work, | would
help other people finish theirs. It was the first job | felt could be a career and | loved
working there and helping people. But that dream fell short because | happened to
be Transgender and the discrimination and hostility | faced made my situation and
continual employment there unbearable.

| was intimidated and interrogated about my gender before | transitioned and
afterwards my coatwas vandalized, my private social media posts were photocopied
and used to punish me. When | sent an email out asking people to help make sure
everyone used the correct pronouns for me, | was call disruptive and was compared
to a promiscuous heterosexual and it was implied that | didn’t want to come to work
to work, when in reality that’s all | wanted to do, but it was impossible when | was
constantly invalidated and made to feel less, every single shift.

When | ask that people be educated about my condition, | was told that would be the
same as educating people about someone’s religious identity, specifically the same
as teaching the Muslim religion.

Every day | had to change in the emergency shower room, right before the elevator
to our department. Every day | had to be othered to everyone else and seen as
different, regardless of my legal documents all being female since November. What
Sanford didn’t understand was while someone can leave their religion or sexuality at
the door, | can’t stop being a woman at work or anywhere, because it is who | am.

My last day was Friday, March 20th, 2015 and as of that day, Sanford Health, one of
the largest job providers in our state, with over twenty two thousand employees, will
have exactly O openly transgender people. The population statistic for transgender
people is between 2 percent on the low end to 5 percent on the high end. This
means that statistically Sanford should have nearly 400 transgender workers, not
zero. If my experiences weren’t a testament of the hostility of the place, then
hopefully that number will be.

But what does this matter? Well Sanford Health is one of our largest job providers
and there are thousand upon thousands of transgender people across the country
that will not come to North Dakota, will not come to Sanford as technicians, or
nurses, or doctors, because they want a place they are protected, a place that has
that protection in their policy and practice.

But not only that, Sanford Health is a major hospital in our area and one of the few
local places transgender people can get treatment. Treatment that can bring in
thousands of dollars per individual over the years, but | know many transgender
people who go to the twin cities to get their medication, to get their tests, and see




their doctors. They would rather drive two hundred and fifty miles, than go to
Sanford.

In my final conversation with Human Resources, | told them that | wasn’t being
treated equally, that | was being discriminated, and they needed clear language in
their policy. They told me they don’t legally have to do that and our conversation
ended. They effectively told me the only way they would change is through legal
action and that is exactly why | am here today, testifying in support of SB 2279,
because this is needed and important. Mr. Chairman and members of the
committee, thank you for listening to my story and | welcome any questions you may
have.



Trans Oriented Supporting Arguments for SB 2279 - Faye Seidler

No reported cases of harassment: there has been no reported case of a
transgender woman harassing a cisgender woman in the bathroom.

in 12 States between fifteen to a few years without issue: 12 States have
Colorado, Connecticut, Hawaii, lowa, Maine, Massachusetts, Minnesota,
Nevada, New Mexico, Oregon, Rhode Island, Vermont.

Toni Troop, spokeswoman for the statewide sexual assault victims organization Jane Doe Inc.,
told Equality Matters in an email:

The argument that providing transgender rights will result in an increase of sexual
violence against women or men in public bathrooms is beyond specious. The only
people at risk are the transgender men and women whose rights to self-determination, dignity
and freedom of violence are too often denied. We have not heard of any problems since the
passage of the law in Massachusetts in 2011, nor do we expect this to be a problem. While
cases of stranger rape and sexual violence occur, sexual violence is most often perpetrated by
someone known to the victim and not a stranger in the bush or the bathroom. [Email
exchange, 3/7/14, emphasis added]

Source:

http://equalitymatiers.org/factcheck/201403200001
http://mediamatters.org/research/2014/03/20/15-experts-debunk-right-wing-
transgender-bathro/198533

Isn’t special treatment

It isn’t special treatment, it is the same rights cisgender women already experience.
It doesn’t trump their rights, because any behavior of discrimination or harassment
still applies

Transgender ldentity is Supported By:

The American Psychological Association (APA)

The American Medical Association

World of Professional Association for Transgender Health (WPATH)

We are treated by professional, medically train, doctors

And there is strong neuroscience evidence to support the condition
Source:(http://www.transadvocate.com/gender-orientation-intersex-conditions-within-
the-transsexual-brain_n_8879.htm)

Born a woman/man

Looking at Intersex people, it is obvious that sex is a spectrum. We are not born men
or women, we are assigned that by doctors as the best guess to what our biological
sex is and sometimes it is correct and other times it isn't.

Source: (http://www.isna.org/)

Asking about Genitals is a violation of HIPAA

HIPAA is the federal Health Insurance Portability and Accountability Act of 1996. The
primary goal of the law is to make it easier for people to keep health insurance,
protect the confidentiality and security of healthcare information and help the
healthcare industry control administrative costs.

FAQ




Did you "choose" this "lifestyle"?

Thank you for your question and | think that is an important one to address. The fact
is that being a woman is not a lifestyle choice for me, it is who | am. A fact supported
not only by my personal doctor, but also by the american medical association and
american psychiatric association, a collaborative of highly trained and educated
doctors and evidence by neuroscientist that being transgender is a biological
condition.

At the end of the day, aren't trans people protected by the same laws that
protect against gender discrimination? Why do you need "special rights"?
Great question and | can tell you that transgender people are not protected by the
laws that affect discrimination, with the exception of the federal protection under the
title seven of the civil rights act and the Affordable Care Act. But this only provide
protection to business with more than fifteen people and hospitals.

Locally | could be fired from a business of ten people, solely on the fact I'm trans,
regardless of the amount or quality of the work [ put in. | can be evicted from my
home for the same reason.

Which means we don't have the basic rights entitled to everyone, and we don't want
special rights, we want simply the right to exist as we are and be judged by the
quality of our work and character, instead of things that don't affect that nor can we
change.

Since when are there trans people in Nodak?"

That is a fantastic question and I'd like to tell you that the statistics for transgender
people in the population, as expressed by transgenderlaw.org is between 2 percent
on the low end and 5 percent on the high end. Transgender people have always
been in north Dakota, but they've been afraid to be open about it, because of the
discrimination they face.

Historically also, we find that transgender identities have existed in many cultures
across thousands of years.

Some states are allowing transgender teens to play for the sports team of the
gender they're transitioning toward. How do you feel about that?’
This a fantastic question, that deserves intelligent discussion.

Before | address it, it should be understood that being a transgender youth is very
difficult, as they experience greater risk of harassment, bullying, and suicide. As
such, it is very unlikely anyone would pretend to be another gender for advantage.

The second thing to understand is that many transgender youth are getting hormone
blockers, to prevent the harmful effects of the wrong hormones would have on their
body.

This means it is both very hard to come out and there often isn't an advantage for
transgender athletes.

But what really matters here is sports is a way for us to feel connected at school, to

Y



find a group of peers that we can have fun and work as a team and develop all sorts
of beneficial skills in addition to working out. Many people define sports as being
integral to their self-esteem growing up and throughout life. So of course
transgender youth want to be involved in that, but they want to be involved with the
peers they feel comfortable with.

Imagine if your son or daughter was forced to play for the girls or boys team
respectively. That they were made fun of everyday, singled out, and teased. That
they couldn't develop strong friendships and community with their own gender. That
would be how it is every day for a transgender athlete forced to play with the gender
they were assigned at birth, and not the one they identify as.

| think we can agree that winning is a big part of sports, but social bonding and
development for youth is much bigger and more important component and
transgender youth should have the possibility to explore it, safely and be accepted
for who they are.

Do you think boys should be able to shower with my daughters at school?
That is a leading and insensitive question, which you may be surprised to learn |
don't disagree with. | don't think cisgender males should use the female shower
room and | think it would be a violation of the privacy given to females.

What you need to understand, however, is transgender women are women. Who
use the shower room to shower and the bathroom to pee. In thirteen states that have
allowed transgender people the right to use the facility of the gender they identify as,
there has not been a single reported problem and these laws have been in effect
between a couple of years to decades.

And it should be noted that this doesn't give transgender people special protection,
as any harassment laws will still apply. The thing to know is that simply existing in
there as being a trans women isn't harassment, saying itis, is the same as saying a
woman of color is harassing white women by using the female locker room. The
same as saying a woman with a disability is harassing abled people for being in
there. We are all just women first and those other labels come second.

What is there to stop a guy from hanging around in women's bathrooms if we
change our laws?

What is to stop a guy from hanging around a women's bathroom if we don't change
our laws? We can't stop individual behavior, but the point of laws is to protect our
freedom, dignity, and agency by not taking away our freedom, but by punishing
behaviors that diminish that.

And to repeat my previous point, this law doesn't affect harassment laws in any way.
If the person you are referring is a trans woman, they have the right to be there, the
same a non-trans women as long as they want. But if they are there for a reason not
associated with the restroom or the safe space it provides, then they should be
punished according. But again, I'll remind you that a transgender person has never
harassed a non-transgender person in the bathrooms. It isn't a problem.

5
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Testimony of Kristen E. Benson, Ph.D. before the House Human Services Committee
Monday, March 23, 2015

Good morning Chairperson Weisz and members of the House Human Services Committee. My
name is Kristen Benson and I am here today to ask that you vote yes on SB 2279.

I’m not originally from North Dakota. In fact, I had never set foot in the state prior to my job
interview at one of your prestigious universities. When I was first recruited to apply for a
position here, I was hesitant. I didn't know if [ was willing to move to a state where I would not
have basic protections. Fortunately, I could afford to purchase my own house, so I didn't have to
be concerned about being kicked out of my home. I accepted a position at an institution that
implemented policies that clearly prohibits discrimination based on sexual orientation or gender
identity. If it weren't for these policies, I am certain that I would not have chosen to move to
North Dakota. I have witnessed first hand the ways that these discriminatory laws have impacted
our ability to recruit the best and brightest new professionals. While I have come to love North
Dakota, it is even more concerning watching talented young people move away because they feel
their home state does not value them.

In my work as a marriage and family therapist and supervisor, I have the opportunity to meet and
be familiar with many individuals, couples, and families who live in North Dakota. I am
fortunate to be able to hear their stories and perhaps share some of their experiences that they're
unable to share with you themselves because of fear of retribution by the very issues that SB
2279 would protect. [ have heard the argument that LGBT discrimination isn't an issue in North
Dakota, that these concerns are not really valid concerns. Without basic protections, people face
a real risk of being fired from their jobs and losing their housing, and for many it has already
happened to them. But they have no recourse because we do not keep track of concerns that do
not violate the law. Can you imagine being fired from your position and no longer having an
income to support your family simply because your boss found out about who your husband or
wife is? By allowing discriminatory laws to exist, we force families who are able to work into
unemployment, forcing them to rely on state resources. Discrimination costs North Dakota

I earned my PhD in Human Development from Virginia Tech where I began my primary area of
research focused on understanding the experiences of LGBT families and those who have a
transgender family member. Most recently I've interviewed parents who are raising a transgender
child. It is quite heartbreaking to hear mothers talk about the fears that they hold. Take for
example the 9 year old transgender girl who won’t eat or drink throughout the day because she
doesn't want to face being harassed for using a men's public restroom. Consider the
consequences of starving a developing body and developing brain. Consider the consequences
for her learning. So it's true that children are at risk when we talk about gender and bathroom
access, but not for the reasons that some may want you to believe. I will also share a story with
you about my colleague who is a young transgender man, and was encouraged by his doctor to
undergo hormone therapy. At this point he has developed a full beard, yet according to current
law, he is supposed to use the women's restroom. Quite frankly, many transgender people would
actually prefer to use a single stall restroom, but many of our public buildings are not
accommodating in this way. My colleague presents as a man, but when he is in a public place
without single stalls he asks other men to go look inside the restroom to ensure that he will be




safe from harassment. He and other transgender people want to use the restroom for the same
reasons you and I do. They have to pee. They just want to safely use the restroom.

While inaccurate portrayals of transgender people tend to be voiced during legislative efforts
such as this one, I can attest that they are grounded in false assumptions. I have heard the
misguided statements that reflect transgender people as predatory, which is statistically wrong;
rather, transgender people are more likely to be the victims of violent crimes and other forms of
discrimination. Many remain silent about their identities out of concern for physical safety and
discrimination, yet there are transgender identified people who are model citizens in our
communities. The transgender people I personally know in North Dakota have served in our
military. They work with the homeless. They are farmers. They are educators. They are students
in our universities. They are members of our faith communities. They are our relatives and
friends. Yet they are legally discriminated against because of who they are.

Research on LGBT people clearly states that gender identity and sexual orientation cannot be
changed. In fact, there is no scientific evidence that support that a persons gender identity or
sexual orientation can be changed. Further, major medical, education, and mental health
associations have issued statements that interventions to change identity do not work. (See
attachment for list of professional organizations). Research has overwhelmingly shown that
conversion efforts lead to higher rates of depression, substance use, and suicide.
“Homosexuality” was removed from the American Psychiatric Associations Diagnostic Statical
Manual (DSM) in 1973, and Gender Identity Disorder was removed from the most recent version
of the DSM-V. A person’s LGBT identity is not a disorder therefore there is no medical basis to
treat them. The risk factors LGBT people face are due to discriminatory treatment and lack of
acceptance. Gender identity and sexual orientation are not choices; therefore people need to be
protected from unfair employment termination and eviction. LGBT people live in North Dakota.
They work in North Dakota. And they will continue to do so. We now must decide if WE
CHOOSE to continue treating people as second class citizens.

[ urge you to show your value for the livelihood of all North Dakotans by supporting SB 2279.
Thank you for your consideration.
Kristen Benson, 1213 7th St. N, Fargo

Professional Organizations with Statements Against the Practice of Conversion Therapy

e American Academy of Pediatrics ¢ National Association of School
e American Association for Marriage Psychologists
and Family Therapy e National Association of Social
e American Counseling Association Workers
e American Federation of Teachers e National Association of Secondary
e American Medical Association School Principals
e American Psychiatric Association e National Education Association
e American Psychological Association e Pan American Health Organization
e American School Health Association

Q\X



Good morning Chairman Weisz and members of the Human Services Committee.

My name is Andrea Rebsom. I was born in Dickinson, graduated from Trinity High School,
received my Bachelor’s degree from Dickinson State University, and now I am an
Accountant at KL] Engineering here in Bismarck.

[ am here to tell you about an incident where I was harassed and threatened by a co-
worker. My story takes place in Dickinson four years ago while I was a student at DSU.
Before I begin, I want to point out that I am not going to disclose specific names of the
Manufacturing Company [ worked for or the individual involved in my speech. I will use the
terms, “Manufacturing Company” and, “John Smith.” In 2011, John Smith started working at
the same Manufacturing Company as myself. At that point, | had been with the
Manufacturing Company for almost 15 years. We often worked 12-hour weekend shifts in
close proximity to each other. While John was not the type of person [ would associate with
outside of work when he sent me a Facebook friend request on June 12, I accepted because
I did not want to cause problems at work, and | was trying to be respectful to a fellow co-
worker.

Shortly after John and I became Facebook friends I wrote a Facebook post to Dakota
Outright, a local support group for the LGBTQ community here in Bismarck. In the
Facebook post I notified Dakota Outright that our University club wanted to donate the
proceeds from our next fundraiser to their organization. I included my email address in the
Facebook post so someone from Dakota Outright could contact me.

After this Facebook posting, that exposed my support of the LGBTQ community, John
stopped talking to me at work and the harassment and threats began.

The first incident occurred on December 18t when I received an anonymous gift bag at
work. The gift bag had a picture of a snowman on it and with the Holidays closely
approaching, I thought it was a Christmas present from one of my co-workers. When |
looked inside the gift bag, | found these disturbing and provocative items.

The gift bag contained: (Take each item out of the bag.)

An 0Old Spice for Men shower and shave Kkit,

A shot glass with breasts inside of the glass,

A wind up breast toy,

After pussy dinner mints,

A doodling pad depicting a picture of a naked woman,
And a stripper toothbrush.
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I had suspected the gift bag had come from John and when I had confirmation from another
co-worker that it was John, I met with the company’s Human Resources department. And
when John was confronted about it by the HR department, he denied giving me the gift bag.
While HR said the gifts were not appropriate, they stated there was nothing they could do
about it. The attitude from Human Resources was to drop the issue and get back to work-
which I did.

A few days later, on the morning of Christmas Eve, the second incident of harassment
occurred. Within roughly one hour, I received 11 threatening and harassing emails from
John who I realized had obtained my email address from the Facebook post on the Dakota
Outright Facebook page. John used several different email addresses to try and hide his
identity, but one of the emails was accidentally sent using his actual email address which
exposed his full name.

I immediately made copies of all the emails and went with my Sister, who was home for the
Holidays, to the Police station for the first time to file a report and a disorderly conduct
charge against John. It was Christmas Eve and I remember my Mom cooking our Holiday
dinner with tears in her eyes.

[ have included a copy of the Police report and 11 emails sent to me along with my
testimony. One of which is a picture John had found on the internet of me receiving an
award from DSU. John had cropped my face out, put me in a KKK outfit, and posted this
picture all over the internet. Please take a moment to look at them. (Pause for 30 seconds
to let them look at the emails.)

The following morning of Tuesday, December 27, | called the Manufacturing Company and
asked to speak with members of the HR department. A meeting was set up where I gave
them copies of all the emails I received along with the Police report. The HR department
responded with the same casual mentality they showed regarding the gift bag. It was
happening outside of work premise so no further action needed to be taken.

Around 3 p.m. on that same day, I noticed an email sent by John of a link to a YouTube
animated video entitled, “King Assassination.”

The first image was a cartoon drawing of Martin Luther King stating, “I have a dream.” The
second image was of a gunman stating, “Yeah, well I have a little dream of my own buddy
boy, only difference is my dream came true.” Suddenly you hear the sound of a gunshot
with people laughing hysterically in the background. I immediately called the HR
department back at work and informed them of this new email I had received.

(If possible, play video HERE.)



Terrified, | then went to the Police station again to show them the new email I received of
the assasination video.

The next morning around 10:30 am, members of the Manufacturing Company’s HR
Department called me. They informed me they would give John a written warning due to
the emails he sent me. [ immediately began to cry and told the HR department [ was
terrified to work with John, particularly because of the last email I received of the
assassination video.

The Manufacturing Company told me that because these incidents did not happen on work
premise and because homosexuals are not a protected class, giving John a written warning
was all that could be done.

The HR department also told me that if they fired John, he could come back and sue them
for wrongful termination. The Manufacturing Company chose John, a less than one year
employee with a criminal background over me, a dedicated and hard-working employee
who was close to reaching her 15t year of employment.

In North Dakota, because employers are simply following the law and not being pro-active
in their discrimination policies, an individual can essentially threaten to kill somebody
because of who they love or who they supportand not get fired.

I told the Manufacturing Company that as a result of their inaction, I would have to quit my
job without giving any notice because [ was fearful to work with John again. I was told by
the HR department I would receive a call later that day from them confirming my decision
to quit. I then called the Police Officer | was working with and informed him that as a result
of how the Manufacturing Company chose to deal with the harassment, I would be quitting
my job.

Without my knowledge, the Police Officer called the HR Department and informed them of
the severity of the situation. Approximately four hours later, the HR Department called and
stated that | would never have to worry about working with John again.

[ also filed a restraining order against John and a copy is included with my testimony
stating his real name.

John was fired not because of what he did to me, but because the Manufacturing Company
knew that if they did not fire him, it would give them a bad reputation.

After earning my Accounting degree from DSU, I received a temporary job with the Federal
Highway Administration here in Bismarck where discrimination of any kind is not
tolerated and I quickly moved out of Dickinson.




In conclusion, I would like to state that this story is no longer about me. I am safe. My
family is safe. And [ have a good job now. The evil and hatred that was trying to come out of
this story did not prevail, but it was not easy. I had a loving and supportive Family who told
me we were not going to let this ruin our Christmas. Not all people have this kind of
support. This could have potentially resulted in the worst tragedy of them all - a human
life.

The person who harassed me not only belittled people based upon who they love, but also
people based upon the color of their skin and their religious beliefs. The latter two are
offered protections by the law. By not offering these same protections to the LGBTQ
community, thatis discrimination and it’s wrong-no matter who it is directed towards.

The evil and hatred did not prevail because I was hoping to one day share my story for the
greater good of society. Today is that day. Most companies will not be proactive in there
discrimination policies unless laws are passed prohibiting this type of behavior. My story
put a disturbing face on discrimination. And in the end it’s all the same. And in the end we
are only hurting this great state of North Dakota by not giving a do pass recommendation
to Senate Bill 2279.

Thank you.



Andrea Rebsom

Page 1 of |

From: "Scabby Kenny" <scabby.kenny@gmail.com>
To: <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 7:11 AM

Attach: klansman.jpg
Subject: When did you become a member of the KKK?
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Andrea Rebsom

From: "Lester Rees" <retselseer@yahoo.co.uk>
To: <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 7:25 AM

Attach: klansman.jpg
Subject: Since when did you join the KKK?
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Andrea Rebsom

From: "Mommy Gene 666" <mommy.gene.666@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 7:32 AM

Attach: fruits.jpg
Subject:  fruits...

The fruit of a straight couple. The fruit'of a fag couple.




Andrea Rebsom
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From: "Bushnest" <bushnest@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 7:51 AM

Subject: Grotesque Dyke...

Jesus!... € Clinten keeps vt Up »
every gro-’res ve Dyke on ?lm\e-&

earth Gill have a key appointment
n Wasi'\mj‘fon.,,




Andrea Rebsom
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From: "Mommy Gene 666" <mommy.gene.666@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 7:52 AM

Subject: What's the difference...

WHAT“S THE DIFFERENCE
BETWEEN A HIPPOPOTAMUS...
AND A BULLDYKE ?

\_‘__—'g_— 4.- ' . =)
20 POUNDS AND A FLANNEL
SHIRT.
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Andrea Rebsom

From: "Mommy Gene 666" <mommy.gene.666@gmail.com>
To: “Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 8:10 AM

Attach: fags_image05.jpg
Subject: 3 Steps...
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Andrea Rebsom

From: "Bushnest" <bushnest@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 8:12 AM

Subject: fags_image03.jpg 500%545 pixels

LET'S FACE IT... MOVIES ARE
GETTING MORE PONDEROUS,
PRETENTIOUS AND PERVERSE
EVERY DAY... IT'S GETTING HARDER
AND HARDER TO RELATE TO THEIR

ABSTRACT THEMES AND CuaA
EVER WONDER WHY ? , RASTERS..

LETS TAKE A LOOK AT WHO
RUNS THE FILM INDUSTRY...
IT'S JuST QUEERS, JEWS
AND QUEER JEWS...
ANY QUESTIONS 2
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Andrea Rgpsom

From: "Scabby Kenny" <scabby.kenny@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 8:14 AM

Subject: Homosexual Love Nest...
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Andrea Rebsom

Page 1 of 1

From: "Scabby Kenny" <scabby.kenny@gmail.com>

To:

Sent:

"Andrea Rebsom" <arebsom@ndsupernet.com>
Saturday, December 24, 2011 8:156 AM

Subject: Last PRitiful Squeak...
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Andrea Rebsom
From: "Scabby Kenny" <scabby.kenny@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 8:32 AM
Subject: The Herd is Thinning...
rf’f\—-_.—-.- ) } 3' . ‘r‘ ‘ LD Jﬁ *'\\\
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~Che Herd is Thinning . . .
The Plague Is \Winning,
The Queers Heard here....

Won't Jast the Uear:




Andrea Rebsom
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From: "Mommy Gene 666" <mommy.gene.666@gmail.com>
To: "Andrea Rebsom" <arebsom@ndsupernet.com>
Sent: Saturday, December 24, 2011 8:34 AM

Subject: So Much Noise...

¥,

P

(S0 LITTLE TIME.".
WHY DON‘T ALL THOSE

" BUBONIC BUTT-BLASTERS”
JLUST SAVE THEIR STRENGTH @




STATE OF NORTH DAKOTA
Disorderly Conduct Restraining Order
UCIS Revised (06/07)

STATE OF NORTH DAKOTA
COUNTY OF STARK

ANDREA L REBSOM
Petitioner(s),
VS.

LESTER E REES

Respondent(s),

To the above-named Respondent(s):

IN DISTRICT COURT
Case No. 45-2012-CV-00017

DISORDERLY CONDUCT
RESTRAINING ORDER

After a hearing on the petition, the court finds that the Temporary Disorderly Conduct

Restraining Order should be extended.

You must immediately stop any Disorderly Conduct directed at the Petitioner. "Disorderly
Conduct" means intrusive or unwanted acts, words, or gestures that are intended to adversely
affect the safety, security, or privacy of another person. Disorderly Conduct does not include
constitutionally protected activity. Violation of this order is punishable by up to one year in jail

and a fine of up to $2,000.00.
Y ou violate this order if you:

e Have any physical contact with or come within /00 0] [e v&&' of the

Petitioner(s); \,(,Sv\ew-e,vex s\ae W\-a..c‘\O¢ .

e Call, write or have messages delivered to the Petitioner(s) through anyone other
than your attorney, including via email;

e Enter or come within 19_0_0__:(_;'9(_'01‘ the premises located at 129 2nd St E

e Dickinson ND 58601




&Ju&l‘\'cw tondilions ave atlatoe-

You also violate this order if you stalk or otherwise follow the Petitioner(s). “Stalking” is
also a separate criminal offense punishable, depending on the circumstances, as a Class A
Misdemeanor or Class C felony (N.D.C.C. 12.1-17-07.1)

Any Peace Officer may arrest you with or without a warrant and take you into custody if
the Peace Officer has probable cause to believe you have violated this order. It is further
ordered that the clerk of court shall give a copy of this Order to the law enforcement agency
which has jurisdiction over the Petitioner's residence. Consent by the Petitioner(s) to any contact
or communication does not invalidate any provision of this order.

This order shall remain in full force until

Mt Felp . 201

Dated/ Y £Ap-~ 2012 BY THE COURT:

Eappe G b

Judge/Judicial Refpree of the District Court

SERVICE

() ADMISSION OF SERVICE
The Respondent admits service of this Disorderly Conduct Restraining Order.

Respondent

Date

]




Case Number q‘ - AOLA -cV- poot/

Additional conditions of restraining/protection order.

You may not directly, or through third parties:
1. Access or use the personal web accounts of the petitioner on any internet site.

2. Gain remote access or control of the personal computer of the petitioner through

any Trojan-type setup or software or VNC

3. Gain access to email of the petitioner through any setup which sends copies of
any email sent by petitioner.

4. Communicate with the petitioner by means of email.

S. Use social media, including, but not limited to, Facebook, Myspace, Twitter,
LinkedIn, Google+, Skype, Four Square, and blogs, to communicate or otherwise
interact with petitioner online or observe petitioner’s online presence.

6. Use social media, including, but not limited to, Facebook, Myspace, Twitter,
LinkedIn, Google+, Skype, Four Square, and blogs, to make comments about the
petitioner or to perpetuate indirectly the harassment of petitioner through

defamatory, retaliatory, or abusive social media communications.

Sl

District Judge/Jjdicial Referee

Date: l% &\D . ZO(Z



Dickinson Police
66 Museum Drive W
Dickinson, ND
Phone: (701) 456-7759 Fax: (701)456-7680

Master Incident
Prepared on: 01/03/2012 13:03:02

Page 1 of &
incident Information '
Zone
Case # - :11-022430 Occurred From :12/24/2011 13:28:08
Master Incident # 1110032049 Occurred To :12/24/2011 14:19:02
Call Date/Time :12/24/2011 13:28:08 Damage Amount
Date/Time Finished :12/24/2011 14:19:02 Reports Due ;

CAD CFS :DISORD - DISORDERLY CONDUCT Domestic Violence :No
RMS CFS :DISORD - DISORDERLY CONDUCT Gun Permit :No
Location 1292 STE Juvenile Involved :No
DICKINSON ND 58601 Restraining Order  :No
RMS Disposition :OPEN RMS Disposition Date:12/25/2011 00:00:00
CAD Disposition :FINISH - NO FOLLOW-UP RPT CAD Disposition Date:12/24/2011 14:19:02
Comments
Comment # Date/Time Officer Name
1 12/24/2011 16:40:38 415-LEE, COREY
Female came to the L.E.C. reporting harassment both at her place of employment
and by email.
Crime Details
CFS Description Att - Comp CFS Code State Statute
DISORDERLY CONDUCT COMPLETED DISORD
Name Details
Name Name # Sex DOB Race Address
REBSOM, ANDREA LYNN A200806846 FEMALE 03/31/1975 1292 EST
DICKINSON, ND 58601
Phone # (701)260-1684
SSN #
Reason : COMPLAINANT
Name Name # Sex DOB Race Address
REES, LESTER EUGENE A201104346 MALE 12/23/1971 WHITE 7258 99 AV SW
Mott, ND 58646
Phone # (701)214-7689
SSN #
Reason : SUSPECT

Incident # : 11-022430

19
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Good morning,

I am here to encourage you to vote for the inclusion of sexual orientation, as defined in

Senate Bill 2279, into the North Dakota Fair Housing and North Dakota Human Rights Acts.
It's about time that we include our GLBT friends in non-discrimination policies when it comes
to housing and employment.

A little bit about me: I served 22 years in the military as an active duty Marine Corps
Infantryman, and member of the North Dakota Army National Guard. I have deployed to 3 tours
in combat. | am a member of the FMWF Chamber Military Affairs Committee. I am very
involved in military organizations in the Fargo Moorhead area. (VFW, DAV, IAVA, Am.
Legion) [ am a past commander of the Fargo Legion Post #2. I am a service connected Combat
Disabled Veteran. | am a recipient of the Bronze Star Medal for my actions in Iraq leading 100
North Dakota Soldiers in combat as the Units First Sergeant. I am a lifelong and 3™ generation
resident of North Dakota, a graduate of the North Dakota University System, and have worked
for the State for over 21 years. My Daughter just last week enlisted in the North Dakota Army
National Guard.

With the repeal of the federal DADT policy 4 years ago, I believe that it is time that North
Dakota gets with the program so that our returning veterans, who continue to serve honorably,
will not come home from deployment and find an eviction notice at home, or go back to work
and be fired shortly after returning.

A few years ago the Secretary of Defense signed a policy that gives same sex partners of military
members’ spousal benefits. The Federal Department of Labor does not allow discrimination
based on sexual orientation meaning federal contractors that operate in the State of ND now have
LGBT non-discrimination policies. While this is great, there is a problem. If an LGBT officer
wants to live off post, they will no longer benefit from the Federal Dept. of Labor policies, and
can face housing discrimination with no legal recourse in North Dakota. I know of members of
the North Dakota National Guard who are affected by state policies.

This is also an image issue for the State. I work in Veterans employment and have been a
consultant for the State Find the Good Life program. They have travelled to several military
posts across the Nation in efforts to recruit Military members to come to North Dakota and work.
What I found is that North Dakota has an image problem when it comes to social issues. Passing
this bill will be a big step forward in showing that North Dakota is a welcoming place. I love
North Dakota; I have served this State and its citizens for 30 years. I defend it all the time when I
run into people with negative images of North Dakota. But I constantly struggle with the notion
that North Dakota is not a welcoming state for LGBT individuals. Passing this nondiscrimination
bill is vital if we are going to be welcoming to ALL who are seeking employment in our great
state. | have the North Dakota State Flag that was presented to our unit prior to our deployment
by then Governor John Hoeven hanging in my “Man Cave.” We proudly hung this Flag in our
command post in Iraq. I have a lot of pride in this State and hope that you will support ALL
Veterans of this State

North Dakota State HRMS states that they do not follow EEOC policy for employment related to
transgender employees, even though the State receives federal funding from the Federal DOL for

/



most of its workforce programs. North Dakota letterhead states that the state is an equal
opportunity employer and program provider, but in reality, we just provide equal opportunity
programs by following the Federal EEOC policy, but the state does not recognize the policy
when it involves a State employee that is administering the program.

I have literally fought for a free America, I cannot sleep some nights because of the things that I
have done and have witnessed in defense of this State and Nation, and it really frustrates me that
some believe it is still OK, and should be legal, to discriminate against others just because of

who they are.

If you do not pass this SB 2279, you are saying that it’s ok for employers and property owners to
discriminate against military members and their family, and against Veterans and their families.
This is your chance to really support ALL Veterans. These are the people that have defended our
freedom. Please do the right thing and recommend a "Do Pass" on this bill.

Thank you for your time.

Brad Aune

1SG (Ret)

US Marine, US Army, ND ARNG
Fargo, ND

701-212-6343
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Statement of the American Civil Liberties Union of North Dakota

In Support of SB 2279 — To Add Sexual Orientation & Gender Identity to the North Dakota
Human Rights Act

House Human Services Committee

March 23, 2015

My name is Jennifer Cook and I am the Policy Director for the American Civil Liberties Union
of North Dakota. Iam also a born and raised North Dakotan. Ihave had the distinct honor and
privilege to serve our country and state as an enlisted soldier and commissioned officer in the
North Dakota Army National Guard for eight years. I am a graduate of the University of North
Dakota’s School of Law and a licensed attorney in North Dakota. I had the pleasure of serving
as a judicial law clerk for a Magistrate Judge in the United States District Court for the District
of North Dakota prior to becoming the ACLU of North Dakota’s Policy Director in December of
this past year.

It is with this background I rise to testify in support of Senate Bill 2279. The American Civil
Liberties Union of North Dakota represents its members and activists throughout North Dakota
who seek to preserve and expand individual freedoms and civil liberties guaranteed by the
United States and North Dakota Constitutions. In that context, we appreciate the opportunity to
support this bill, which would help protect more North Dakotans by adding “sexual orientation
and gender identity” to North Dakota’s nondiscrimination law. SB 2279 is an exceptionally
important bill and one that is much <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>