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Sen. Tim Flakoll: Sponsor, support (see attached 1, 2 ). 

Sen. Armstrong: Is there any way to track how many of these exceed 
$5,000.00. 

Sen. Tim Flakoll: We could get that information; we have some. We know 
there are a number of them out there. It was just a matter of how much work 
do we want to make them go through and do them. Often times it's not 
necessarily right at that break point, like Appropriations are. We don't see 
many appropriations for $6,000.00. It's usually under the cap or way beyond 
the cap. We know the NOUS received them, DPI  received them, Human 
Services received them; different agencies have received them but we haven't 
gone out through Legislative Council and said how many do you have over 
that amount. 

Sen. Casper: Who establ ished the $5,000 amount; if this becomes law, who 
establishes when that it met or not. 

Sen. Tim Flakoll: That is a really important point in this whole matter. Right 
now, if Joe citizen comes in and asks for copies, they tell him how much it is 
going to cost. They don't know exactly because they don't know how many 
emails and other papers might exist out there. They give the citizen an 
estimate and they are required to probably 1 /2 or full payment up front. The 
agency establishes those amounts. So the agency would provide that 
information to Legislative Management for a legislator. If you were to go 
around this room and ask how many people have made open records 
requests, I'm guessing the number is small if not zero. But there are some 
that are way over that. The beauty of this, I think, is the fact that those 
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agencies, when you get to that threshold, they have to have their feet held to 
the fire as far as what they provide. They provide a written document, here's 
how many hours it will take, this is what it will cost for each person working on 
the request. I think that adds a higher level of scrutiny, because they also 
would have to come to that legislative management meeting and justify their 
numbers, so that they can't just come up with a fictional number not based on 
anything substantial. 

Sen. Casper: So you see this as the agency function and they need to bring a 
report to Legislative Management to try and justify the $5,000; whether they 
should do the work or not. So Legislative Management would have to make a 
decision whether to get the work done at all. 

Sen. Tim Flakoll: Both cases, if the requester refutes it, and says he thinks 
that is high, it should only be $56,000 and not $64,000, they can certainly 
make their case and then the legislative management would make a decision. 
In the end, all documentation would be presented to Legislative Management 
and approved or disapproved. 

Sen. Casper: Can you give a quick overview of open record requests; the 
difference between legislator and citizen. 

Sen. Tim Flakoll: This will not affect non-legislators at all in any way, the 
media or the citizen's ability to request documents. They would get one hour 
of search time for free, one hour of redaction time for free, the copies cost 
$.25 if they have to make paper copies, which oftentimes you do because if 
there is a redaction involved, you can never let them have access to the 
originals. Then there is a charge to citizens of $25.00 for every hour of work 
thereafter. Those are the ones that I've been exposed to. With this bill, it is 
different than that. We get, in essence, currently unlimited ability to request 
records with total anonymity. I think people back home, when they heard 
about this, want the legislators to raise your hand and say it was me. 

Sen. Luick: So the only cost to the requester is only going to be the cost of 
those copies. Is that correct. 

Sen. Tim Flakoll: There would be no cost to legislators unless they exceeded 
their $5,000.00 allocation; which if you applied that across all legislators, is 
over $700,000. If they make a request and ask for every email from January 1 
and 2 related to a certain topic. If they really narrow it down, these requests 
go down dramatically. But when it is left as an open request that I want every 
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email between everybody without any kind of focus on them, they get very 
vague, very fast. If you think of every email you get in a day, and they ask for 
every email related to SB 2222, that really shoots that number down 
dramatically. But a citizen, which this bill doesn't affect, in the general 
population, does not impact in one way how it is done currently for open 
records requests. 

Sen. Luick: If a citizen comes in and just because they don't have anything 
else to do, or just as curious as can be, they make this request for some 
bogus idea they have, do they have any cost to them to do this. 

Sen. Tim Flakoll: Yes they do. If they want every email, and they can't get it 
from me, because my email is anonymous, let's say I corresponded with the 
Governor's office, now they can get it, it becomes open records. They can't 
get it from me but they can get my email at the Governor's office. There would 
be the cost for the citizen if they were to make a request similar to what I 
talked about. The first hour is free and $XXX amount thereafter, etc. 

Sen. Grabinger: To determine the amount, is that done upfront on a request. 
We would be limited to $5,000 in this bill, if I put in a request, am I notified 
upfront what my costs, estimated costs, going to be and whether or not it goes 
to legislative management for that decision at the beginning or do they 
proceed and then after we've gone over that amount, then we have to deal 
with that. 

Sen. Tim Flakoll: That is done upfront, so that they have an idea of what it is 
going to cost. I have heard of citizens who have made very large blanket 
requests and they are told it is going to cost $xxx. There have been some 
requests that would be over a million dollars for a citizen. Once they hear 
that, they pass. Sometimes they might have a $ 1,000; I know even with large 
media conglomerates, they try to focus their request down so that they pay as 
little as possible. They start to get a little antsy when it gets to be over 
$500.00. 

Ch. Hogue: I think if you were to do your poll, I think there are very few 
legislators who've invoked the open records law and so that leads to my 
question. Is it because the legislator is in some kind of adversarial position 
with the agency and wants to get at their emails, I assume every legislator 
picks up the phone and calls the agency for a public entity and asks for the 
information, and then there is an exchange of information and there's not 
anything more than a telephone call. Those all happen without any incident. 
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What is it that causes legislators to invoke the open records law to request 
information? 

Sen. Tim Flakoll: In a perfect world, there would be no retribution. But we 
aren't perfect. Even though it's a small number of them, they can create 
massive amounts of work. If you think of your own business, if all of a sudden 
you have something that comes to 5% of your budget to find materials that 
you have dig up and it really takes you off point in many respects. For 
example, if you have a request in for Game and Fish, that I want every email 
of every game warden in the state for the last six years, that open. Well, so all 
of these game wardens are back in their offices complying and hunting for 
those emails when they could be out trying to do what we would consider their 
job, finding poachers, etc. Open record requests are very different than if 
you get ahold of Eric Hardmyer at the Bank of ND, and ask for information on 
this loan program. That's not an open records request, that's just part of their 
day to day operations. 

Ch. Hogue: Are there other instances where the identity of the requester is 
anonymous besides the legislators. 

Sen. Tim Flakoll: The document I will leave with you will explain that; we don't 
want to intimidate citizens to not ask. 

Sen. Armstrong: Whenever we put a hard number in a law, do we need a 
multiplier, so we don't have to change this every six years, if copies go up to 
$.35 from $.25. Five thousand dollars today is going to be a lot more money 
than $5,000 twelve years from now. 

Sen. Tim Flakoll: I would rely on the wisdom of whatever the committee's 
wishes are. I use the $5,000 as an example with appropriations, which has 
been $5,000 in the 18 years that I've been here. That number hasn't been 
changed; that was my reference point. 

Ch. Hogue: We've got some bad actors that are ruining it for the rest of us, is 
that what you are saying. Why can't we take care of this through a Senate 
rule or a House rule? 

Sen. Tim Flakoll: You possibly could, but I don't know how much teeth that 
would have compared to this. 

Ch. Hogue: What if we had a rule that said . . . .  
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Sen. Tim Flakoll: I think we are done with rules for this session. 

Ch. Hogue: What if it said that legislators who feel they need to make an 
open records request, who can't get it through just picking up the phone, 
should run those through legislative management. 

Sen. Tim Flakoll: I'm really fine with a lot of small requests not going to Leg. 
Management with that. I think it takes a firmer stand with the citizenry if we 
say we passed this law to protect your interests. Just because you have a 
label in front of your name, you don't get special privileges. Most legislators 
haven't even made open record requests and don't know the parameters 
under which they exist. I think this is helpful. I don't think that many knew that 
they were shielded in essence in anonymity when they made those requests. 
I think this is good dialog, and gives a better understanding. We all have jobs 
that we want these agencies to do and sometimes these requests takes away 
from what their job is and what they are to accomplish. The one request was 
made during the week of Christmas and requested that information, over 
500,000 pages by January 5 or ?1h. We sometimes we have unrealistic 
expectations from some of our colleagues. 

Ch. Hogue: Thank you. Very helpful testimony. Further testimony in support. 
Testimony in opposition. Neutral testimony. We will close the hearing. 
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Ch. Hogue: Let's take a look at SB 2222. I distributed the proposed 
amendment to SB 2222 (see attached 1,2 ) . This bill would change the open 
records law on the issue of requests made by legislators. The bill provided 
that the identity of the person, the legislator who makes the request is a public 
record. In subsection 2 of this bill you see he has a process for having the 
request be considered by the agency and the agency would presumably make 
a decision about whether it costs $5,000 and if it cost more than $5,000 then 
the legislator would have the option of either paying for it himself or going to 
legislative management to get the records over and above the $5000. I was 
okay with subsection 1 of the bill; the amendment keeps that, but deletes the 
other portion. My rat ionale for deleting that section, I have not been able to 
find anybody in the ND Senate who has ever made an open records request. 
My initial thought was that I didn't want to fix a problem that is happening in 
the other House. I think it is bad policy to start putting us in conflict between 
the executive and legislative branches about whether this request is or is not 
over the $5,000 threshold. You just create an opportunity for tension that 
doesn't need to be there. I really don't think it is fair to the minority party, 
whoever it happens to be at the time that an open records request is made. 
These types of requests, if there is a dispute and the party that is in control of 
the executive office says it is over $5, 000 and then person has to go to 
legislative management and that's not the same party as the person making 
the request, it's going to be denied. Why would we put this in code when we 
can do this in our Senate rules? We can control what our members can ask 
for and what they can do. So by putt ing it in the code, now you involve the 
other house and you involve the Governor who has to sign any bill to control 
how we gather information. I had a lot of trouble with subsect ion 2. 

Sen. Casper: I move the amendment, 15. 0577.0 100 1 . 
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Sen. Armstrong: Second the mot ion. 

Sen. C. Nelson: I think it is absurd for some of the requests that have been 
made. You haven't found any in the Senate because you have sensible 
people in the Senate. You have some people on the House s ide that l ike 
notoriety but don't want the notoriety. Everybody knows who they are. When 
they request something, where if you had to do all the redact ion, and it's going 
to cost you almost a half m ill ion dollars to do it, it is plain fool ishness. What 
are they doing w ith the copies when they are through? 

Sen. Armstrong: I agree with the amendment. 

Ch. Hogue: We will take a voice vote on the amendment. Motion carr ied. 
What are the committee's w ishes? 

Sen. Armstrong: I move a Do Pass as amended. 

Sen. Casper: Second the mot ion. 

6 YES 0 NO 0 ABSENT DO PASS AS AMENDED 

CARIER: Ch. Hogue 
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Chairman Kasper opened the hearing on SB 2222. 

Senator Tim Flakoll, appeared in support of SB 2222. Attachment 1. ( : 15- 5:57) 

Rep. Louser Wasn't there a dollar threshold initially and if so, what happened? 

Senator Flakoll As introduced, there was a $5,000 threshold. That is no longer in the bill. 
The reason that they provided on the floor was that they felt there would be a lot of 
paperwork that wouldn't necessarily need to be done. 

Rep. Louser Was that amended on the floor or in committee? 

Senator Flakoll That was amended out in the judiciary committee on the Senate side. 

Rep. Steiner Reading between the lines, you are thinking that you will protect taxpayers 
because if a legislator's name is known, they possibly wouldn't make the request? 

Senator Flakoll Some. I think it holds accountable, because people know who is making 
the request, and then they will possibly have good follow up questions. It also helps protect 
all of us because sometimes individuals get blamed for requests that they didn't make. 
There are some that recently happened that have probably in the public's eye been 
assigned to somebody else. Based upon the request, I really doubt that person made that 
request. 

Rep. B. Koppelman Are you aware of any circumstances where once the legislator was 
made aware of the potential cost to the agency or to the person they were requesting or the 
breadth of the request, were they still continued on that request path if it was an abusive 
amount? 
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Senator Flakoll I believe there have been requests that have been modified for both 
legislative and public ones. I have heard of one where a private citizen requested one that 
was to be in excess of $1 million, so they said you want to narrowly define your question to 
what you are getting at. There certainly has been talk amongst a variety of people that we 
should narrow that down. 

Rep. B. Koppelman Are you aware of any cases from the legislators who would ultimately 
be public record in this scenario where they have stuck to their guns though and said no, I 
understand we can do this for less but I insist on this arduous records request? 

Senator Flakoll I hear of some requests but I am not privy to 5 percent of them. I have 
gotten a few more recently, because people know I have an interest in that. That is how I 
found out about some recent ones. I hear from people who have to spend their day 
redacting. 

Rep. M. Johnson Was there any discussion on the Senate side about attorney-client 
privilege and attorney professional responsibility? 

Senator Flakoll That really wouldn't apply here per say, because you are making a 
request. There is a lot of redaction that happens if you are concerned about that, so that 
they can't give social security numbers, all those types of things out. I will hand out a sheet 
in terms of if you make a request on behalf of an individual or if you introduce a bill on 
behalf of a constituent, you never have to tell who that is. Attachment 2. 

Rep. M. Johnson No, that is not what I meant. Legislative council, of course, is made up 
of attorneys. We are their clients. That is the attorney-client relationship. I was wondering 
if there was discussion of that? 

Senator Flakoll I don't serve on that committee, so I can't say if they did or if they didn't. In 
talking with the legislative council and the attorney general's office, that wouldn't change 
those various relationships that we have now. 

Rep. Mooney One of the things that I had heard is that one of the reasons that we as 
legislators would want to retain anonymity in our request is for the protection of constituents 
who might have initiated a request. Do you see any concerns with that? 

Senator Flakoll I believe what I just handed out provides for that. He read Attachment 2. 
(12:18-12:45) 

Rep. B. Koppelman If your bill is passed in its current form, I could go to legislative council 
for a constituent that asked me to look into this, and I would essentially do what we do now. 
Only it would just be a roundabout way of doing it. Isn't that what this is saying then? 

Senator Flakoll You would only divulge that constituent if you chose to divulge that 
constituent. If you make that request as a legislator, you do not have to divulge who you 
are asking on behalf of in either case. 
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Rep. B. Koppelman I am not going to divulge the name, but presumably I am doing it on 
behalf of a constituent either specifically or collectively if there was more than one. If I go 
through the loop of legislative council and do it, then it is going to be, you might say, 
privileged or not a public record. If I go directly to DOT and save a step and be a little more 
efficient with everybody's time, then it has to be a public record. 

Senator Flakoll It is about emails, correspondence, and those kinds of things. In your 
scenario if you would ask them as a legislator directly to DOT, then maybe a charge is 
associated with it, because you are asking in essence as perceived as a citizen. If you go 
through legislative council, it is perceived you are asking in your official capacity. 

Rep. B. Koppelman In that official capacity, there would be no public record of me making 
that request? 

Senator Flakoll On which scenario? 

Rep. B. Koppelman If I am doing it in official capacity and going through council, that is 
what the presumed official capacity would be. Then that privilege would be there according 
to Mr. Trenbeath's email (Attachment 2), and there would be no public record that I made 
the request. 

Chairman Kasper That is incorrect. The bill makes it a public record. The request is 
public. All the documentation is public. The name of the constituent would be private. 

Rep. B. Koppelman Either way it would be a public record if I went through council or went 
directly to DOT in both cases saying I am a legislator doing this on behalf of a constituent. 

Senator Flakoll Where some of these become public documents is much like what Mr. 
Trenbeath sent to me. It is not a public record on my end, but it is public at his end. When 
he sent it to me, you could go and say I would like every email that Senator Flakoll sent 
between March 5 and Day 55. You can ask it at that end which sometimes happens. 

Chairman Kasper Have you ever made a public records request? 

Senator Flakoll I don't really remember any time where I have asked for emails. 
Generally, when I make requests for information, I will get hold of Brady at legislative 
council and say "Brady, I want to find out about something about a student loan program 
through the Bank of North Dakota." I will say "Go ahead and tell Eric he can give me a call 
if he wants." Not that are not open. 

Chairman Kasper If you made the request through Brady, it would be a closed record. 

Senator Flakoll The one I made to Brady is not really an open records request, but they 
can ask for information from B N C  ... 

Chairman Kasper I am asking if you have ever made an open records request yourself? 

Senator Flakoll Yes, I have asked people for information. 
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Chairman Kasper In your testimony you indicated that there had been a large open 
records request just recently. Do you care to name the individual that you were 
discussing? 

Senator Flakoll I have no idea. I am guessing, though, it is not you, even though you are 
probably getting blamed for it. 

Chairman Kasper Let me reveal the name of the legislator that you were talking about, 
because I have the testimony in the Senate, and that was this chairman. 

Senator Flakoll I respectfully disagree. The one I just talked about recently was the one 
on the 18th_ 

Chairman Kasper I was asking if you are aware of a large open records request that you 
were referring to in your testimony? 

Senator Flakoll In this testimony I have no idea. What you did would not even pertain to 
this, because you stated your name for that purpose. You stood up and raised your hand 
and said I am making this open records request. You did kind of what would be required 
under this law. 

Chairman Kasper Correct, but I was just wondering if you were aware of an open records 
request that was quite large, and I should have said as outlined in your testimony in the 
Senate? 

Senator Flakoll Yes. 

Chairman Kasper Would you care to name who that was regarding? 

Senator Flakoll We all know. 

Chairman Kasper It was me, Rep. Kasper. 

Senator Flakoll We are trying to not make this about people. We are trying to make this 
about policy. 

Chairman Kasper I understand, Senator Flakoll. However, ... 

Senator Flakoll I did not mention anyone's name in that nor in this request nor the one I 
referenced in terms of the large request which took about 12 months for redaction. 

Chairman Kasper Let me set the record straight so the public knows and the committee 
knows. On December 17 I made a request of DP I that was very voluminous. It happened 
to be asking about 26 different points of information from DP I. The reason that was 
requested was because I had become frustrated in trying to obtain additional information 
from DP I that was not forthcoming. When the session convened on January 6, I had a 
meeting in legislative council's office with three attorneys, Kirsten Baesler and Bob 
Christman of DP I, and Rep . Becker. We discussed my open records request, and in the 
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course of that discussion, it was revealed to me that this was a huge cost to the 
department, and that was the first time it was revealed to me what the cost might be. I 
said, " I  certainly do not wish for the department to spend that type of money." Kirsten 
Baesler asked me, " Rep. Kasper, what would you like to receive from our department?" I 
said, " I  would like to get the answers to the cost of dollars that have been spent." She said, 
" I  would be happy to provide that to you." At that point, I said, " I  will withdraw my open 
records request." A January 14 email from Senator Flakoll was read. It is Superintendent 
Baesler on Senator Flakoll's email letterhead. " I  understand from media reports that Rep. 
Kasper made some massive open records requests to the department. I understand that 
you have pulled together significant information on the cost of those record requests. 
Therefore, I would ask that you send the cost of these requests since December 15 until 
January 14 plus any related correspondence." The request was made from Senator Flakoll 
about my open records request that had been withdrawn. Of course, he was provided 
information which came up to a total of several hundred thousands of dollars which I again 
will provide for the committee. When you made that request in writing on your letterhead, 
which you said you hadn't done before, were you aware that I had withdrawn my request? 

Senator Flakoll I don't remember. It wasn't that important. 

Chairman Kasper Maybe not to you. 

Senator Flakoll It is important in the context, though, that some of these are very 
voluminous and they take away from the productive time of people we have expected to do 
productive work, and we talk about education costs and other areas. It is really tough on 
an agency whether it is game and fish or anywhere else that they have unexpected 
expenses where it takes a lot of F T E  time. 

Rep. Al Carlson appeared in support. You have to go to the bill before you and decide 
whether it is good public policy or not good public policy. This bill in essence carves out 
one area. The rest of our protection still exists, but it says that if we make an open records 
request, that request would be the person who asked for that request whose name would 
be released. If he asked for his buddy next door, it is not. As legislators, we need 
information to make good decisions, so it is not beyond our realm of authority to ask for 
information. For example, if Rep. Kasper made a phone call and said I want this 
information, would have it been treated differently as far as releasing his name or if he put it 
on his email and said " I  Rep. Kasper want this information"? If you check with council, the 
answer is yes. The bill reads any record of the legislative council. I have asked for tons of 
information from council, but I have never had an open records request that I can 
remember. Should I have the authority and the opportunity to do that? I think I should. 
Would I be afraid of having my name released? No. All other correspondence that we do 
as legislators is private. The first one that kicked this off was the great big request at 
N D S U  for all the emails at N D S U. We have another one just as recent as last week that 
requested legislative council on behalf of an unidentified legislator seeking all emails to and 
from Kelly Rusch, vice president for research and creative activity. I can't imagine that this 
is an inexpensive deal. Should that person's name be public that asked for it or not? You 
have to make that decision. You have to leave all the personalities out of this, and you 
have to decide whether it is good public policy or not. Make sure you stick to the issue-­
should it be required that name be released or not be released. It is not about the money 
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so much as it is about whether or not we as legislators deserve that that protection should 
be extended to us in all cases. If you do that, then you did good work as a committee in my 
opinion. 

Rep. Steiner Earlier this session I put in a bill I was considering. About a week later I had 
a senator in front of me asking me if I was actually getting the signatures on that bill. My 
assumption was that legislative council is open. I didn't even know that if I asked for this 
that it wasn't open. On legislative council work, is that council work product confidential? 

Rep. Carlson That information is supposed to be kept secret. How that got out, you and I 
will probably never know. Their job is to keep that information quiet as we are working on a 
bill. 

Rep. Wallman I am going to ask your opinion. When I was running for school board in 
Fargo, I made an open record request. It was for information regarding how our funds were 
being spent, recovery funds, and I was stonewalled. I didn't know I could go to my local 
legislator and asked them to ask legislative council and then actually get some information. 
Do you feel it is appropriate for me to have gone to a legislator? 

Rep. Carlson This is a detailed question, because you are taking from state information to 
local information, and I don't know the flow of the law there. 

Rep. Wallman As a citizen? 

Rep. Carlson If we didn't have anything to do with the making of the law, I am not sure that 
we can go out and request a local school board to give us their information. I can't answer 
that because I don't know. I have never heard of it done. 

Chairman Kasper Rep. Wallman was a constituent in a legislative district at the time of her 
discussion. She had every right from my perspective to contact you or me or any legislator 
and ask to have that information obtained for her, because under North Dakota open 
records law, they are open records. As indicated very similar to what I said earlier, she was 
being stonewalled. I believe that is a legitimate responsibility of any legislator to follow up 
on their constituent's request and try to get information for them that they have requested. 
Are you saying that would not have applied? 

Rep. Carlson I would ask council whether or not that the state can go back and request 
that information and have it right with that enmity to get that from a legislator back into a 
local district. I don't know whether we have the statutory right to do that. I don't know that 
answer. Would I do it if I could? Sure I would. I am not sure. I have never been asked 
that, and I don't know if you can do it. 

Chairman Kasper I would assume that under our current law if you or I or any legislator 
goes to legislative council and ask to obtain this open record, they would do it. 

Rep. Carlson If I asked, I would do it. 
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Chairman Kasper Rep. Wallman was frustrated as was I, not getting the answer you like 
and go to another source. If my name would be revealed through this bill, certainly people 
are going to know who requested it, and I am trying to maintain my secrecy as a 
constituent. Is that right to do? 

Rep. Carlson I think it is different whether you are a legislator or whether you are a citizen 
Joe on the street. I think when you take that office, you have different responsibilities, and 
those responsibilities are to the public as well as to yourself. Personally, I would not be 
afraid to put my name on it if I am making a request. You decide what you will. Is it good 
public policy? Do you want the door all the way closed, or do you want the door open a 
little bit? 

Chairman Kasper Do you believe in attorney-client privilege? 

Rep. Carlson Yes, absolutely, but I am not sure you can relate this directly to that. 

Chairman Kasper Line 9 of the bill--you said there is a potential problem in the bill with the 
words, "any record of the legislative council." Would you care to elaborate on what you 
mean, where you see a potential problem? 

Rep. Carlson I am saying what does a record mean? I would assume that is something in 
writing. If I have a verbal application to you or if I type it under email, is it treated 
differently? That is my only point there. I would recommend that you bring Jon Bjornson in 
from council and ask what his interpretation of the bill is as written. 

Rep. M. Johnson We all have an attorney-client relationship with the attorneys in 
legislative council. If this vote passes and I vote no on the floor, does the majority speak 
for the minority? The request for them to possibly violate the rule of ethics as attorneys, do 
we relinquish that by this bill? Can the majority of this body speak for the minority that 
votes no should this bill pass? 

Rep. Carlson I think we do on every bill we pass. I think the majority always speaks for 
everybody when a bill passes. As far as the attorney-client privilege we have in our special 
relationship with legislators to our staff, this is a carve out from that. Everything else stays 
the same. This is the one thing that is different. I don't believe it violates that, because the 
rest of those privileges are there. We make the laws. The attorneys enforce. I think it is a 
different relationship. 

Rep. M. Johnson Attorneys have a rule of professional responsibility, and the attorney­
client privilege is the basis of the advocacy process. We have that relationship with those 
attorneys. Now you are going to overrule the code of professional conduct of attorneys. 
You know what I am getting at? You are going to say the majority of this body can rule out 
the rule of ethics on attorney-client privilege, but I don't want it to say assume, and I vote no 
on the floor. I am voting to maintain my attorney-client privilege as provided in the code of 
professional conduct, and you are going to say no, you can't have that anymore. The 
majority says. 
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Rep. Mooney This bill is very specific in relating to the request for public records which is 
vastly different than all the other work that we do with legislative council? 

Rep. Carlson Absolutely. 

Chairman Kasper "Relating to a request for public records," now becomes an open record. 
I contact legislative council and want an open records request directly to the governor's 
office and outline specifically the request I would like to have, what part of that transaction 
is an open record with this bill? 

Rep. Carlson You better get Mr. Bjornson down here, but I would say whatever you asked 
for in that request. Only the documents that are considered to be public documents would 
even fall under the category. I am not an attorney, so I am not here to give you an attorney 
side of this. I am here to give you the side of the issue that says is it good public policy? 
This says do you want your name out there or don't you? 

Chairman Kasper It is more than a name. In the example I just cited to you, in the email 
that would be sent to the governor's office, it would outline my request for the records I am 
asking for, and, therefore, that is a public record, I believe, according to the intent of this 
bill. This means you as a legislator are now an open record because your desire to learn 
this information says something which could reveal some type of bill you are working on but 
you are trying to keep confidential, but all of a sudden it is now open to the public which 
says you know what, I was working on this thing. Now the public is after me. These 
reporters in the room want to talk to me. I am trying to do something for a constituent or 
what I think is good for the people of North Dakota, but it is now an open record and I just 
can't continue with my duties that I believe are appropriate as a legislator. 

Rep. Carlson I suppose you can look at it this way. You want an open record, but not on 
record. You have to make that decision. I am telling you I think that we have special 
privileges and should this be one of them or shouldn't it be? 

Rep. B. Koppelman It seems a little bit of a camel's nose type argument. There are 
probably some members of the media that would love to have our emails and all of the rest 
of it too at times. Is this just going to start down that process? Is this going to really turn 
into a scorecard where the person who does the most work on behalf of their constituents 
is now going to be the guy who wasted the most taxpayers' money in some people's eyes? 

Rep. Carlson You are going to have 900 opportunities to have a scorecard. Every time 
you push that button, you have a scorecard. Again, don't lose sight of what it is doing. Do 
you want the name out there when you ask for it or don't you? 

Chairman Kasper From my perspective, it is a whole lot more than that. I appreciate Rep. 
Koppelman's question to you, because I think that goes to the nuts of the problem which 
helps to potentially label legislators because of this information that is being put out there 
when you are trying to do work for your constituents and the people that you represent. 

Jack McDonald, North Dakota Newspaper Association and the North Dakota Broadcasters 
Association, appeared in support. Attachment 3. (48:38-50:24) 
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Rep. Steiner What does that name mean to the press? 

Jack McDonald From our standpoint, it would mean it is just another news item. We 
would like more information for the newspaper story. We are not out to do any 
vindictiveness. We are not out to pick on any particular person. 

Chairman Kasper Let me respond to your statement. What dawned me as I heard your 
comment was that if legislators whose names are revealed when we would like them 
confidential and now the newspapers have the name, if we as legislators had the same 
opportunity in the newspapers to respond to what the newspapers write particularly in their 
editorials, then I would not see a problem with this bill. I can tell you from first-hand 
information that when an editor or a newspaper decides that they are going to go on a 
crusade against one or more legislators, they can do it with tons of ink and day after day 
and they won't print your response in most cases. There are two sides of that issue to 
open records, Mr. Mc Donald. 

No opposition or neutral. 

The hearing was closed. 

Attachment 4 was handed out to the committee. 
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Chairman Kasper opened the meeting on SB 2222. 

Rep. Dockter made a motion for a DO NOT PAS S. 

Rep. B. Koppelman seconded the motion. 

Rep. Dockter I can see their point. Once you start opening things up, it is going to start 
opening up more and more. 

Rep. Wallman I think that everything else is already open. I don't really see what else it is 
going to open up. Yesterday I made a comment about open records request and that I had 
been stonewalled. I am not sure the answer is for me to go to a legislator and have them 
secretly ask for that. I think the idea would be that it would be better enforced that we do 
have access to things as the public. I am afraid I have to resist the motion. It is the moving 
parts to this that are not clear cut. 

Rep. Amerman I am still not sure which way to vote on this. It is poorly written. All you 
need to do is make a call and it still is the way it is. We are all for transparency. 

Chairman Kasper The term "any record" interpreted by legislative council is a written 
request. It is not a phone call. To keep a request by a legislator confidential through 
legislative council, all you do is make a phone call. Remember, we as legislators have a 
choice on how we request an open record. In my case, I sent the request through my 
personal email, so that was a public record. I believe when we do constituent work, there 
are times where those things should be confidential. The idea about the cost of the open 
records that was amended out of here I think is a courtesy to any legislator. When you 
have an open records request, the department you are requesting it from should give you 
very quickly the cost estimate so that you are aware of that. 
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Rep. B. Koppelman Sometimes when we think of ourselves as legislators, we think about 
our ability to make law and come up with policy decisions and things like that. There were 
some comparisons yesterday about statewide officials and whether or not theirs would be 
public if they made a records request. Legislators are advocates for the populous in a way 
that statewide elected officials are not. Our emails are not subject to public records 
requests the same as let's say the superintendent of public instruction, and I don't want to 
get there, because the constituent connections that we have are much different often times 
than what a statewide office holder has. Understanding that difference that we are 
advocates for those people justifies not supporting this bill, and I plan to vote for the do not 
pass. 

Rep. M. Johnson I am going to resist passing this bill. Now you are going to get a flood of 
requests into legislative council by phone or walking up there and asking them to look into 
this. Guess what, they are so flooded that they are going to have to write them down. 
Guess what, written record, so that is open now. It is so unworkable as is. 

Rep. Louser If this were to pass, would this allow for a legislator to make a request for 
another legislator's legislation that is being proposed or written by legislative council? 
Could I as a legislator make a request of legislative council to find out what other legislators 
are working on prior to the session if this bill were to pass? I got the impression yesterday 
that yes in fact, they could. It doesn't seem right. 

Rep. Wallman Can't you do that now, Rep. Louser? 

Rep. Louser No. 

Rep. Wallman Making it transparent who is making an open record request? To the way I 
read it, this doesn't impact whose records you can request which is what I think you are 
saying. 

Rep. Louser I probably wouldn't have gone down that line of thinking except I heard it in 
testimony yesterday. I don't know if it is germane. 

Rep. Schneider Even with its flaws, it does promote sunshine and it does promote 
transparency. Generally, I don't want us to be above the laws we apply to others, and I 
certainly want to be able to use again in the future Rep. Carlson's quote that "lawmakers 
should not be afraid of more sunshine," so I am going to resist the motion. 

Rep. M. Johnson I don't believe that the legislature can carve out on their own the code of 
professional responsibility of attorneys. 

A roll call vote was taken. 11 Yeas, 2 Nays, 1 Absent. 

Rep. M. Johnson will carry the bill. 
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Chairman Hogue and members of the Senate Judiciary Committee. For the record 

I am Senator Tim Flakoll of District 44 in Fargo and I am here today to provide you 

with rational reasons as to why you should support SB 2222. 

SB 2222 is a bi-partisan bill that will provide a higher level of transparency and 

accountability re lated to the activities of Legislators as it pertains to open records 

request s. 

It would end anonymity for lawmakers' open records requests and bring the 

sunshine to the work done by Legislators. 

Transparency 

The bill has two components. The first is that it would require Legislators to be 

transparent in their requests for open records. Currently we as Legislators can 

make a request through Legislative Council and it is treated as a blind request 

where only the requestor and Legislative Council know who made the request. SB 

2222 is about allowing us to say "go ahead and make the req uest, but we want 

the taxpayers to know who is making the requests." 

Accountability - with a base allowance 

The second thing the legislation proposes is to provide a base allowance of $5,000 

in open records for each individual Legislator per biennium. If an individual 

Legislat ors chooses to make over $5,000 in requests in a biennium that they have 

two choices: 

1) They ca n go to Legislative Management (a group of our Legislative 

colleagues who we elect from within) and make a request to Legislative 

Management for funding to pay for what they think is a valuable request. If 



• 

that group feels  that it is a good use of taxpayer funds they ca n vote to 

ca rry out the open records request. 

2) As a second option, the Legis lator can opt to pay for it themse lves in a 

s im i l a r  fash ion  that the citizens they represent have to do .  

M r. Cha i rman, open  records requests seem to me to be the on ly p lace where one 

Legis lator ca n expend hundreds of thousands of dol la rs, or  with a recent stories of 

requests, i n  or a round a m i l l ion do l l a rs for what ca n unfortunate ly be a fish i ng 

exped ition .  

This legis lat ion requ i res a system of accountabil ity with a broader  a pproach of 

support when h igh levels of fu nds a re expended. Where does the $5,000 trigger 

threshold come from? It m irrors the amount that gets a bi l l  sent to a ppropriat ions 

so that a l a rger aud ience ca n review the va lue of the expend itu re. 

It is this transparency and accountabil ity that has led the 

North Dakota Newspaper Association to support this bil l  . 

Cha i rman Hogue, a bout 8 years ago I was doing a 

rad io i nterview a nd whi le on break the host told 

me a story about a Legis lator who had conducted 

an open records request for an agency, I th ink  it 

was e ither the N D  Game a nd Fish Depa rtment or 

the ND Water Commission . Anyway, this 

Legis lator b rought in  a bout 10 ba nker 's boxes fu l l  

of papers to the rad io host a n d  to ld the host " here 

" Lawma kers shou ld  n ot 

be afra id of more 

s u n s h i n e . "  Rep . Al 

Ca rlson,  sponsor of SB 
22222 

you ca n read these if you wa nt, but I have not went through them, I on ly made 

the request to stick i t  to  the agency."  This was my in it ia l exposu re to th i s  type of 

a ctivity. 

In recent yea rs there have been req uests that have cost taxpayers excessive 

a mou nts of money (some reported ly over $100,000) each.  Aga in  I a m  referencing 

the a ctua l  costs of requests not the l imits esta b l ished in  law which a re often 

below the actua l  costs of the work. 



A recent example of a large request 

Recently, a Legislator made a request for every piece of correspondence (email 

and physical papers/letters) from every person in an agency with more than 100 

employees for a five (5) year period and between and among 14 different groups 

that they have regular correspondence with . The emails from the more than 100 

employees for a five (5) year period would also take a great deal of effort by 

employees and IT staff to pull from original sources (reported to be 1,500 files). 

Generally when an open record request is made, there is an IT hold put on emails 

to prevent deletion of emails until after the issue is resolved. 

For this request the email portion is reported to be 381,000 pages of emails. 

Plus 115,000 pages of paper copies for a total of right at 500,000 

pages. At 100 pages per hour, it is estimated to take 5,000 hours for redaction 

(removing such things as minor's names, social security numbers, HIPAA - medical 

information, FERPA - Family Educational and Privacy Act, and others as required 

by law). Redaction would need to be done by a professional and it is not 

something a $12/hour intern can do because of the delicate nature of some 

emails and the high level of training required to know the legal parameters 

regarding what is protected and what is not protected. 

Redaction costs by a trained person at $50/hour (salary and benefits) could be 

estimated to be $250,000 for this one request. 

With 500,000 pages of materials and if you can find one page every 15 seconds it 

would take 2,083 hours to find that tremendous amount of pages. Then run the 

math and 2,083 hours times $25/hour adds another $52,083 on to the tab. 

Printing costs for the redacted pages would be an estimated $124,000. That is 

$95,250 for printed copies of emails and $28,750 for copies of paper pages. 

Total thus far $426,000 (this same individual made another request the same 

week from another agency who we are told was equal to or greater than this 

actual request. 



Chairman Hogue, we don't want our colleagues to not ask for open records. And 
very seldom will it cost the state that much money where they would need to 
seek oversight approval. But in some cases I think we can all agree that we have 
better use of taxpayer dollars. 

Paper portion of the request 

Now for that is simply addresses the email portion of the request. Next we have 

to go to the paper files that this agency had both in the capitol and their off-site 

storage site {since it covered 5 years, they would have to go to their off-site 

storage location}. They would need to go through virtually every file in order to 

visually ensure compliance. 

In that youtearching for paper copies would take more time you would have a 

much higher cost to recover the paper documents than for emails. 

Again noting that this single request that was made to the agency would 

encompass another 115,000 pages of documents. 

Mr. Chairman this bill will add a higher level of transparency and accountability to 

the work we do on behalf of the citizens in this state. It will earn a higher level of 

trust with those we serve. I think it helps protect the taxpayer's interest and I ask 

for your support of SB 2222. 

Remember that when a request is made between two individuals and entities the 

individuals and agencies have to provide all emails from a thread. A VERY simple 

example: 

Original email from John - "When can you do lunch" 

Reply #1 from Sally - "Not this week but how does the week of February gth?" 

Reply #2 from John - "Can't do the week of February gth as I am in Florida for 

meetings." 

Reply #3 from Sally- "Lucky you, good time to be there." 
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Reply #4 from Sa l ly - " How does the week of February 16th look?" 

Reply #5 from John - " looks good, I wi l l  have my ass ista nt Jerry make a reservation 

at the Peacock . "  {Jerry the Assista nt is now on the emai l  thread as  a cc and  has to 

a lso tu rn over h is  ema i ls in the request } .  

Reply #6 from Sa l ly {cc Jerry} - "Can we do 11 :30 a . m .  ?" 

Rep ly # 7 from John {a lso cc Jerry} - "How about 11 :45 as  I have a meeti ng t i l l  

1 1 :30 a . m .  ?"  

Reply #8 from Sa l ly {cc Jerry} - Sounds great, here is my ass istant Kathy's number  

{ Kathy is now pa rt of  the thread} 701-555-1111  

Reply #9 from John  {a lso cc  Jerry and Kathy} "See you then . "  

27 total emails that have to be found, redacted a nd tu rned over t o  the req uester. 

Members of Legis lative Ma nagement from 2013-2015 interi m :  Ho lmberg, Ca r lson, 

Da mschen, Devl in ,  He l le r, Marvin Ne lson, Onstad, Owens, Sch midt, Hecka ma n, 

Oeh l ke, Robinson, M .  Schneider, Sorvaag and Wa rd ner.  

Membe rs of the Legislative Management from 2011-2013 inte rim :  Ca r lson,  

Wa rd ner, Damschen, Drovda l , J .  Kelsch, S .  Meyer, Onstad, Ru by, Vigesaa, Weisz, 

E rbele, Ho lmbe rg, G .  Lee, Robinson and Taylor. 



A Guide to North Dakota's 
OPEN RECORDS AND MEETINGS LAW 

Office of Attorney General, 600 E. Boulevard Avenue, Bismarck, ND 58505 

Tel : (70 1) 328-2210. Website: www .ag.nd.gov 

The public has the right to know how state and local government functions are performed and how public funds are 
spent. North Dakota has "sunshine laws," which provide that all government records and meetings must be open to 
the public unless a specific law authorizes a record or meeting to be closed. 

ALL PU BLIC ENTITIES ARE SUBJECT TO OPEN RECORDS 
AND MEETINGS LAW. 

Public entity includes: state and local government agencies, 

rural fire and ambulance districts, public schools, private business­

es or non-profit organizations that are supported by or expending 

public funds, and contractors, if the contractor is providing services 

in place of a public entity rather than providing services to that 

entity. Cou rts a re not subject to open records and meetings law. 

Anyone has the right to attend meetings of a publ ic  entity 

or to a ccess a n d  obta i n  copies of the entity's records, rega rdless 

of where they l ive. Before a pub l ic  entity m ay deny access to a 

record or meeti ng, it first has  to expl a i n  which law c loses the re­

cord or meeti ng. 

• To deny a ccess to records, the p u bl ic  entity m ust exp la in, 

with i n  a rea sonable ti me, the legal authority (the specific 

law)  for denying the req u est. If asked, the e ntity m ust put the 

d e n i a l  and explanation i n  writi ng.  

• To d e ny access to a meeting, the pub l ic  entity must identify 

t h e  topics to be considered and the legal a uthority for closing 

a m eeti ng before asking the p u b l ic to l eave the meeti ng room .  

Opinion Requests 
Anyone may ask the Atto rney Genera l  to issue an opin ion 

rega rd ing a n  a l leged violation of open records or meeti ngs law. 

The req u est m ust be made within 90 d ays of an a l leged meeting 

h e l d  without notice or with i n  30 d ays for  other violations of open 

meeti ngs law o r  of a ny open records law ( rega rd less of the date on 

which the requester beca m e  aware of the violation) .  There is no 

c h a rge for the op in ion, wh ich is issued to the pub l ic  entity with a 

copy to the req uester. 

If the Attorney Genera l  fi nds a violation, the entity has seven 

d ays to ta ke the corrective action req u i red by the op in ion . Even if 

the o p i n ion fi nds that the pub l ic  e ntity violated the law, the opin­

ion  ca n n ot change, void, or overru le a d ecision of, or action taken 

by, the p u b l i c  e ntity. 

• The basic open records a n d  meeting laws a re found in Chapter 

44-04 of the N o rth Da kota Century Code ( N . D.C.C.),  beginning 

at Section 44-04-17 .1 .  

Continued o n  next page 

QUICK TIPS 
• Genera l ly, a p u b l i c  entity ca n not ask why the 

records a re requ ested, ask for identification, o r  

req u i re a request be made i n  w riting (or i n  person ) .  

• A request for information i s  not a request for a record. A 

publ ic  entity has no obl igation to respond to q uestions 

a bout its d uti es and functions, or to expla in  the content of 

any of its records .  

• A statute may declare certa i n  records to be exem pt o r  

confidenti a l .  If  a record is exempt, a p u b l i c  entity may 

release it or withhold it, at its d iscretion.  If  a record is 

confidenti a l, the p u bl i c  entity either can not re lease it or 

fi rst m ust redact the confidenti a l  information.  

• A mem ber of the pub l ic  does not have the right to speak to 

the governing body at a n  open meeti ng, on ly the right to 

see and hear  what h a p pens at the meeting a n d  to record 

or broad cast those o bservations.  

• Genera l ly, there is no req u i rement that a meeti ng notice 

be published in the n ewspa per. 

• Draft m i n utes should be made ava i l a ble to a nyone who re­

quests them, even if the m i n utes h ave not been a pprove d .  

• Economic d evelopment information ide ntifying t h e  

name, nature and potentia l  location of a bus iness 

considering relocati ng or expanding with in  the state ca n 

be closed unti l  the bus iness annou nces its intentions.  

• Publ ic  emp loyee sa lary and job performa nce is open 

but certa i n  person a l  and payro l l  info rmation is ex­

empt or confidenti a l .  Genera l ly, a publ ic entity m ay 

not close a m eeti ng to d iscuss sa lary issues o r  

employee job performa nce. 

• A gove rn i ng body may close a m eeti ng to ta l k  with its 

attorney if the d iscussion perta ins  to the atto rney's 

advice rega rd ing a "pending or reasonably pred icta ble" 

lawsuit involvi ng the pub l ic  entity. 

• Confidenti a l ity c lauses i n  a contract or settlement agree­

ment involving a pub l ic e ntity a re agai nst publ ic  pol icy and 

a re declared void by state law. 



OPEN MEETINGS 
"Meeti ng" means any gathering of a quorum of the members 

of a governing body of a public entity regarding public business, 

and includes committees and subcommittees, informal gatherings 

or work sessions, and discussions where a quorum of members 

are participating by phone, e-mail, or any other electronic com­

munication (either at the same time or in a series of individual 

contacts). 

If a govern ing body delegates a ny a uthority or assigns a port­

fol i o  to two o r  more people, the n ewly formed comm ittee also is 

s u bject to open records and meeti ngs law. 

• The only ti me a gathering of a q uorum of mem bers is not a 

meeting is if it is a p u rely soc ia l  gath ering-as soon as a ny 

p u b l i c  business is d i scussed, it beco mes a "meeting." 

Pr ior written notice is req u i red for a l l  meetings of a publ ic  

e ntity. The notice must inc lude the date, ti m e  and location of the 

meeting and the agenda to pics the govern ing body expects to ad­

d ress d u ring the meeti ng. Regu lar  meeting agendas may be a l­

te red at the ti m e  of the meeti ng.  For specia l  or emergency meet­

ings, howeve r, only the specific topics incl uded in the notice may 

b e  d i scussed.  

G e nera l ly, there is no minimum advance notice period for 

p u b l i c  m eeti ngs. N otice must be posted, fi l ed at the centra l  loca­

tion (or on the entity's website), and given to a nyon e  who has re­

q uested it, at the same time the mem bers of the governing body 

a re n otified of the m eeti ng. 

M eeting noti ces must be fi led with the Secreta ry of State 

(state agencies),  the City Auditor ( city-level e ntiti es) or the Coun­

ty Aud itor ( a l l  othe r  entities) OR the pub l ic e ntity may ch oose to 

post the meeti ng sched u les and notices on its offic ia l  website. The 

m eeting notice also m ust be posted in the e ntity's ma in  office, if 

it has one, a n d  if the m eeti ng is held e lsewhere, at the location of 

t h e  meeti ng on the day of the m eeti ng. 

Additiona l ly, notice of special or e mergency meeti ngs must 

be given to the entity's officia l  n ewspaper a n d  a ny media repre­

se ntatives who ask for notice of special  or emergency m eetings. 

Copies of m eeting notices can be obta ined from the a ppropriate 

office. If  asked, a p u b l ic entity m ust provide a req uester with per­

sonal  notice of its m eeti ngs. 

Before a govern ing body m ay c lose a portion of its meeting, 

it first m ust convene in a p roperly n oticed open meeti ng. Next, it 

has to a n n ou nce the lega l a uthority to close the meeti ng and the 

topics to be considered d u ring the closed portion of the meet­

ing .  U n l ess the law requires a closed meeting, the govern ing body 

m ust vote on whether to close the m eeting. 

Any executive session m ust be tape recorded.  F ina l  action 

on the top ics considered i n  the executive session m ust be taken 

d u ring the open portion of the m eeti ng. All su bsta ntive votes 

m ust be recorded by rol l  ca l l .  •!• 

d..� ;). -z... OPEN RECORDS s e, -z.-i:z. 

v�' 1'� 
"Record" inc ludes all recorded information regardless of 

physical form (e.g. paper, e-mail, computer file, photograph, 

audiotape or recording, video, text message, etc.) that has a 

connection with how public funds are spent or with the public 

entity's performance of its governmental functions or its public 

business. 

Anyone has the right to view or get a copy of pub l ic  records, 

rega rd less of the reason.  H owever, a req u est m ust reason­

a b ly identify existing records.  A req uest for information i s  n ot a 

req uest for a record u nder open records law. 

A req uest for pub l ic  records can be made in  a ny m a n n e r  -

in person, by ma i l ,  e-mai l, fax, or by phone.  The entity m ust 

respond to the req uest within a reasonable ti me, .either by pro­

viding the req uested record or by exp la in ing the lega l autho rity 

for denying a l l  or p a rt of the requ est. Genera l ly, a " reasonab le  

ti me" is measured i n  hours or a few d ays, but depending on the 

amount and type of records req u ested and various other factors, 

it may be severa l d ays or weeks. 

A pub l ic  entity may on ly deny access to or a copy of a 

record for which there is a specific statute closing a l l  or p a rt of the 

info rmation. The rem a i n i ng i nformation is open to the p u bl i c  and 

must be provided.  If  a req uest for records is den ied, the e ntity 

must exp la in  what specific fed eral or state law m a kes a l l  or part 

of the record close d .  If asked,  the e ntity m ust put the reason for 

the den ia l  in writing .  

• An e ntity does not h ave to convert its records to a nother 

format, create o r  compi le records that do not exist, o r  obta in  

records orig inati ng from a n other pub l ic  e ntity that i t  does not 

have in  its possess ion .  

Access to records is gen e ra l ly  free.  An entity may charge up 

to 2 5 C  a page fo r copies on sta n d a rd letter or legal s ize paper. 

For other records ( p hotos, m a ps, etc. ) ,  the entity may cha rge the 

actua l  cost of making the copy, i nc lud ing labor, materials a n d  

equi pment.  The entity s h o u l d  i nform you if  other statutes a utho­

rize a d ifferent fee.  

The first h o u r  of locati ng req uested records ( inc lud ing 

e lectronic  records) is free.  Afte r the first hour, the e ntity may 

charge u p  to $25/hr for  locating record s. An entity also m ay 

charge u p  to $25/h r ( after the fi rst hour) for the time it ta kes to 

redact a ny exem pt or confidenti a l  information . 

Ge neral ly, e lectron ic  records a re provided at no cost. H ow­

ever, if provid i ng el ectro n ic  records ta kes more than one hour, i n  

add ition t o  charges for locating and red acting,  t h e  e ntity may 

charge the actual cost incu rred by I nformation Technology 

resou rces to access a nd copy the records. 

The entity may charge for postage to mail the records (and 

wi l l  need a name a n d  address for ma i l ing pu rposes) .  The e ntity 

can requ i re payment of esti m ated costs before copying or releas­

ing the req u ested records .  •!• 
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PROPOSED AMENDMENTS TO SENATE BILL NO. 2222 

Page 1 ,  line 9, remove ".1." 

Page 1 ,  remove lines 12 through 2 4  

Renumber accordingly 
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Sixty-fourth 
Legislative Assembly 
of North Dakota 

Introduced by 

SENATE BILL NO. 2222 

Senators Flakoll , Schneider, Wardner 

Representatives Beadle, Carlson, Nathe 

1 A BILL for an Act to create and enact a new section to chapter 44-04 of the North Dakota 

2 Century Code, relating to open records requests submitted by members of the legislative 

3 assembly and the legislative council. 

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

5 SECTION 1. A new section to chapter 44-04 of the North Dakota Century Code is created 

6 and enacted as follows: 

7 Requests for records by members of the legislative assembly and the legislative 

8 council. 

9 1. Notwithstanding section 44-04-18.6, any record of the legislative council relating to a 

10 request for public records made by the legislative council on behalf of a member of the 

11 legislative assembly is a public record. 

12 £. Eash public entity that receives a request for public records from a member of the 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

legislative assembly shall forward to the legislative oounoil a description of the request. 

the name of the requester, and an estimate of the total oost of complying with the 

request if the public agency •.vould be authorized to charge for locating and copying 

the records under section 44 04 18. /\public entity that receives a request for public 

records from the legislative oounoil shall forward to the legislative oounoil an estimate 

of the total oost of complying with the request if the public agency \Vould be authorized 

to charge for locating and copying the records under section 44 04 18 during any 

biennium. If the cumulative total oost of public records requests by and on behalf of a 

member of the legislative assembly exceeds five thousand dollars during a biennium, 

the member may pay any excess amount charged through nonpublic funds or request 

the legislative management to direct the legislative oounoil to obtain the records at no 

charge . 

Page No. 1 15.0577.01001 
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Open Records Transparency Bill 

Senator Tim Flakoll 

Chairman Kasper and members of the Government and Veteran's Affairs 

Committee. For the record I am Senator Tim Flakoll of District 44 in Fargo and I am 

here today to provide you with rational reasons as to why you should support SB 

2222. 

SB 2222 is a simple and bi-partisan bill that will provide a higher level of 

transparency and accountability related to the activities of Legislators as it pertains 

to open records requests. This bill does not change or affect open meeting laws in 

our state. 

Also to be clear, this reform bill would not restrict or limit open records requests. 

Currently Legislators can make open records requests without having to 

acknowledge that they were the responsible party. This is a provision not afforded 

to other pubic servants includ ing the Governor. 

This bill would end the anonymity for lawmakers' 

open records requests and bring the sunshine to 

the work done by Legislators. Open records 

request are those requests where someone asks 

for documents that have already been generated 

and sent by email or by traditional mail. Public 

Record: 11 includes any writing containing 

information relating to the conduct of the public's 

"Lawmakers should not 

be afraid of more 

sunshine." Rep. Al 

Carlson, sponsor of 

SB 2222 

business, prepared, owned, used, or retained by any state or local agency regardless 

of physical form or characteristics. 11 

Transparency and Accountability 

SB 2222 would require Legislators to be transparent in their requests for open 

records. Currently we as Legislators can make a request through Legislative Council 



a nd it is treated as  a b l i nd  request where on ly the requestor a nd Legis lative Cou nci l  

know who made the req uest. SB  2222 is about a l lowing us to say "go a head a nd 

make the req uest, but we wa nt the taxpayers to know who is making the requests 

a nd hav ing them pa id for with taxpayer do l l a rs . "  

It i s  this transparency a n d  accountabil ity that has led the 

North Dakota Newspaper Association to support this bil l .  

M r. Cha i rman,  open records req uests seem to me to be the on ly p lace where one 

Legis lator can expend h u n d reds of thousands of do l l a rs without getting buy- in  by 

fol ks such as the appropriat ions committee, fu l l  assembly of the House a nd Senate 

or approva l by the budget section .  

Cha i rman  Kasper, a bout 8 yea rs ago I was do ing  a rad io inte rview a nd wh i le  on  

brea k the  host to ld me a story a bout a Legis lator who  had  conducted a n  open 

records request for a n  agency, I th ink  i t  was e ither  the N D  Game a nd F ish  

Depa rtment or  the ND Water Commission.  Anyway, th is  Legis lator brought i n  a bout 

10 ba n ker 's  boxes fu l l  of pa pers to the rad io  host a nd told the host "here you ca n 

read these if you wa nt, but I have not went through them, I on ly made the request 

to stick it to the agency . "  This was my in itia l exposu re to th is  type of activity. 

In recent yea rs there have been req uests that have cost taxpayers la rge a mou nts of 

money (some reported ly over $100,000} each.  Aga in  I am referencing the actua l  

costs of requests not the  l im its estab l ished i n  l aw  wh ich a re often below the  actua l  

costs of the work. Just th is past week there was a Legislator request to a n  agency 

that i nc luded 30,373 ema i l s  and  100,000 pages and  wou ld  requ i re a n  est imated 

1,000 hours of attorney t ime (0.5 FTE) for redaction .  

Th is b i l l  i n  no way proh ib its Legis lators from seeki ng out open records req uests, it 

just s im ply requ i res that th is  i nformation is publ ica l ly ava i lab le .  

M r. Cha i rman th is  b i l l  w i l l  add a h igher level of  transpa rency and  accounta b i l ity to 

the work we do on beha lf of the citizens in th is  state. It wi l l  earn a h igher leve l of 

trust with those we serve . I th i nk  it he lps protect the taxpayer's i nterest and  I ask for 

you r  support of SB 2222.  

### End ### 



Quick Facts - from the Office of the 

North Dakota Attorney General (06/05) 

What is a "record." 

The definition of a "record" includes all recorded information, regardless of physical 

form (paper, email, computer file photographs, audiotape or videotape) that has a 

connection with how public funds are spent or with the public entity's performance 

of its governmental functions. 

How do I request records? 

You can make a request in person, by mail or by telephone. A public entity cannot 

require you to make a request in a specific manner. 

The entity cannot: 

Ask why you want the records. 

Ask for identification. 

Require the request to be made in person - or in writing. 

···'·'-' 

The open records law only entitles you to review and receive a copy of open records. 

It does not require a public entity to respond to your questions, or to create a record 

that does not exist. 

Is there a fee for getting the records I requested? 

Access to records is generally free. For copies of records on 8 Yi x 11" or 8 Yi x 14" 

paper, the entity can charge up to $0.25 per page. For any other kind of copy 

(including photos, maps, computer records, etc) the entity can charge the actual 

cost of making the copy, including labor, materials and equipment. The entity must 

inform you if the statutes authorize a different fee. 
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----.. The first hour of locating the records is free. After the first hour, the entity can 

charge up to $25 per hour for locating the records. 

The entity can also charge up to $25 per hour for the time it takes to review the 

records and cross out exempt or confidential information from the open records; 

however the first hour is free. 

Who is subect to the open records and meetings laws? 

All "public entities." This includes: 

• State agencies; 

• Political subdivisions; 

• Private organizations or non-profit organizations that are supported by public 

funds or are expending public funds; 

Access to public records and meetings. 

/ -. The terms "record" and "meeting" are defined broadly. Before a public entity can 

deny you access to a record or meeting, it first has to tell you which law is closes the 

record or meeting. 

To deny access to records, the public entity must explain to you within a reasonable 

time the legal authority for denying your request. You may ask for written denial. 

Other information from the internet. 

Declared legal intention 

While the law does not have a clearly defined legal intention, it does state that "all records of a public entity are 

public records, open and accessible for inspection during reasonable office hours."[101 

What records are covered? 

; 

North Dakota law defines records as, "recorded information of any kind, regardless of the physical form or 

characteristic by which the information is stored, recorded, or reproduced, which is in the possession or custody of 

a public entity or its agent and which has been received or prepared for use in com1ection with public business or 

contains information relating to public business. ,,[l l J 

.\ orth Dakota .\1u t111e 44-04-18 

North Dakota Statute 44Jl4, 17.15 



Flakoll, Tim 

·om: 
ent: 

To: 
Subject: 

Senator Flakol l :  

Trenbeath, Thomas L. 
Wed nesday, March 25, 2015 5:01 PM 
Flakoll, Tim 

Engrossed SB 2222 

In response to you r  inq uiry concerning E ngrossed SB 2222, I ca n tell you that under the language of the bi l l  any 

Legislator may m a ke a request for i nformation o r  records from o r  through Legislative Council a n d  o n  behalf of a 

constituent (or a ny other i nterested pa rty) a n d  wil l  be under no obligation, whatsoever, to d ivulge the n a me of the 

co nstituent. 

Tom Trenbeath 

1 



Thursday, March 26, 2015 

H O U S E  G OVE R N M E NT A N D  VET E RA N S  A F F A I R S  C O M M IT T E E  
S B  2222 

C HA I R MA N  KASP E R  A N D  C O M M ITT E E  M E MB E R S :  

My name is Jack Mc Donald. I am appearing today on behalf of the North Dakota 

Newspaper Association and the North Dakota Broadcasters Association. We support 

SB 2222 since it will provide additional information about open records requests. 

If any other elected or appointed public official in North Dakota makes an open 

records request, from an Ops Township supervisor in Walsh County to Gov. Jack 

Dalrymple, his or her name would be a public record. We don't see any reason why 

legislators should be an exception. 

It is really something of an oxymoron to say that a legislator making an open 

records request can keep the record of that request closed. 

SB 2222 will result in greater governmental transparency. We respectfully 

request that you give this bill a D O  PA S S. 

If you have any questions, I will be happy to try to answer them. T HA N K  Y O U  

F O R  Y O U R  T I M E  A N D  C O N S I D E RATION. 
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tent of the business or industry to cate in,  relocate with in ,  - _, ' . _, i r; 
is state, or partner ith a public enti o conduct rese h or to .) 

· · 
license a d. overy or innovatio . This exemptio does not inclu records 
pertaining the application for mits or l icenses ecessary to do b iness or to 
expand 9 siness operations hin this state, ept as otherwi provided by 
law. j 

b. Trade .secrets and propriet , commercial, financial inform on received from 
a p ·· son that is intere d in applying r or receiving nancing, techni a l  
a s  ·stance, or other for . of business a stance. 

6. Unles fmade confidential or made exe t under subsec · n 5,  
bids proposals receive y a public en · request for proP, a ls by 
the ubl ic entity are ex pt until all of t proposals hav een received a opened 
b he public entity or ti l  al l  oral pre ntations regard· g the proposals any, have 

en heard by the p ic entity. Rec s included with ny bid or propo naming a nd 
enerally describin · he entity sub ting the propos are open. 

Unless made c fidential  und subsection 1 records recei tl by the state 
department of e rgency servi s under chapte 7-1 7  .1 from th ederal government 
and any publ" or private ency or entit for disaster 1gation, preparation , 

empt. 

44-04-18.5. Co puter softw pt. 
Any computer oftware pro of a computer oftware program c tracted, 

developed, or ac. ired by a p lie entity or st agency, insti ion , department, 9 ·· oard and 
for which the p lie entity or ate agency, in tution, depart nt,  or board acq · s a license, 
copyright, or atent is e m pt from se n 44-04-1 8  d section 6 of 1cle XI of the 
Constitution North Oak . After receivi written a ppro I from the govern · , a state age y, 
institution,  partment, r board may nter into agr. ments for the . e, licensing nd 
distributio of its contr ted, licensed, tented, or co righted compute · oftware prog s. A 
state ag cy, institu · n ,  departme or board m take any neede action, inclu · g legal  
action, protect t state's intere in the compu software again improper or u wful use 
or infr." gement a may collect a enforce the ollection of any ms due for th 
sale the com er software. � u bl ic entity y enter into agr ments for the 
and distribution of its l icensed, patented, or co yrighted compu software prog 

44-04-18.6. Access to legislative records and i nformation. 
The following records, regardless of form or characteristic, of or relating to the legislative 

counci l ,  the legislative management, the legislative assembly, the house of representatives, the 
senate, or a member of the legislative assembly are not subject to section 44-04- 1 8  and 
section 6 of article XI of the Constitution of North Dakota : a record of a purely personal or 
private nature, a record that is leg islative council work product or is legislative council-client 
communication,  a record that reveals the content of private communications between a member 
of the legislative assembly and any person, and, except with respect to a governmental entity 
determining the proper use of telephone service, a record of telephone usage which identifies 
the parties or l ists the telephone numbers of the parties involved. This section does not apply to 
any record d istributed at a meeting subject to section 44-04-1 9  and section 5 of article XI of the 
Constitution of North Dakota. 

N 
tive criminal inves 

-18 and section · f article XI of the nstitution of 
ency shall maint ,· a list of all  files 
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