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Amendment to: SB 2083 

FISCAL NOTE 
Requested by Legislative Council 

04/03/2015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and appro riations antici ated und_e_r _c_u_m

_,
e

r
-n _t_la_ w_ . _________ __,.---------------, 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB2083 relates to changes made to assisted living facility licensing, including licensing after receiving a penalty, 
provisional licensure, tenancy criteria and continuing education. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

SB2083 has no fiscal impact. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 
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Bill/Resolution No.: SB 2083 

FISCAL NOTE 
Requested by Legislative Council 

1212312014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d d d I eve s an appror:mat1ons ant1c1pate un er current aw. 

2013-2015 Biennium 2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2017-2019 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB2083 relates to changes made to assisted living facility licensing, including licensing after receiving a penalty, 
provisional licensure, tenancy criteria and continuing education. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

SB2083 has no fiscal impact. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 



Name: Debra A. McDermott 

Agency: Human Services 

Telephone: 328-3695 

Date Prepared: 01/02/2015 



2015 SE NATE HUMA N SERVICES 

SB 2083 



2015 SENATE STANDING COM M ITTEE M INUTES 

H u man Services Committee 
Red River Room, State Capitol 

SB 2083 
1 /1 2/20 1 5  

Job #2 1 81 8 

D Subcommittee 

D Conference Committee 

Committee Clerk Sig nature 

Explanation or reason for i ntroduction of bil l/resol ution :  

Relating to assisted living facilities licensing; and to repeal section 50-32-02.1 of the North Dakota 
Century Code, relating to assisted living facilities. 

M i n utes : 

"Click here to type your  minutes" 

Fiscal note ind icates no fiscal impact. 

I n  support of SB 2083 

Attach #1: Testimony by Julie Schwab, Department of 
Human Services 
Attach #2: Testimony by Shelly Peterson 
Attach #3: Proposed amendments by Shelly Peterson 
Attach #4: Testimony by Char Christianson 

J ul ie Schwab, Director of Medical Services Division of Department of Human Services 
testified I N  FAVOR of SB 2083 (refer to attach #1 , testimony) (testimony ends 7: 53) 

Acronym Terms: AL= Assisted Living 

Senator Dever asked for reminder in  the d ifference in the involvement of Department of 
Human Services and Department of Health in assisted living facil ities . 

Ms. Schwab answered that the Department of Health would have oversight over the 
medication involvement, such as med ication errors and admin istration ,  and they also have 
the food and lodging portion . 

Senator Dever stated that th is b i l l  addresses med ication errors. 

Ms. Schwab answered that those are some of the errors that were reported that we 
reported to the Health Department. 

Chairman Judy Lee asking if the assisted l iving faci l ities are based on a residential model 
whereas ski l led care and basic care are based on a med ical model and so that's why there 
are some of the d ifferences in  requ i rements as wel ls as who l icenses whom? 
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Ms. Schwab responded that is a good representation . 

Senator Howard Anderson ,  Jr. asked if we are developing another level of nursing care,  as 
we move this more and more toward requiring a care plan , reporting med ication errors 
which in an assisted l iving facil ity is the resident themselves many times, only occasional ly 
do they requ i re assistance from the assisted l iving personnel .  Senator Howard Anderson ,  
J r. asked for further d iscussion about that transition and a regu lated model toward assisted 
l iving .  

Ms. Schwab responded that because medication admin istration is a service that is an 
option in  Assisted Living , we believe there needs to be some oversight of the med ication 
administration with in those facil ities, simply because when there is medication errors ,  there 
can be a qu ick decl ine in health and safety needs to be mon itored by the department. 

Senator Howard Anderson , J r. asked about a med ication error that needs to be recorded , 
we use the medical model that the dose varies more than 30 minutes from when it was 
orig inal ly schedu led to be admin istered, are we talking about the same model here? 

Ms. Schwab responded that in itial ly, we were talking about any med ication error, but we 
note some d iffering opin ions, and the department is sti l l  considering d ifferent models for 
reporting trends. 

Chairman Judy Lee asked about the background of people involved . What kind of 
investigation takes p lace at Department of Human Services or Health Department of the 
worthiness of the person admin istering? 

Ms. Schwab referred to Karen T escher. 
Ms. Karen Tescher testified , Department of Human Services, l icensing for assisted l iving ,  
the Human Services portion .  Requirements for ind ivid ual who starts with assisted living ,  
there are n o  specific requ irements with in the state law o r  administrative code. Once they 
become admin istrator, there are educational requirements every year for those ind ividuals. 

Chairman Judy Lee asked if someone wants to open an assisted l iving faci l ity and see this 
as a business , how do you know that I 'm not a crook, and that I 'm not going to mess up the 
assistance l iving faci l ity. I have experience with personal fraud and theft that occurred with 
a fam i ly member. What kind of mon itoring is in place? Is there an individual who does 
this? I 'm not so concerned about a company, l ike Bethany or Eventide or M issouri Slope, 
as a big organ ization ,  I have confidence in the d iverse g roup of people who are involved in  
moving this forward , but i f  I want to open an assisted l iving faci l ity on my own , how do you 
know I 'm not crooked? 

Ms. Schwab referred to some of the other faci l ities that serve Med icaid and Medicare 
clients , they are required to enrol l  as providers so the checks are done, but if they are 
ind ividual faci l ity that does not take in  those kind of moneys, then there are no 
requirements that fol low those protections. 

Chairman Judy Lee ind icated it is a risk that the fami ly takes when they put them into a 
residential facil ity. Occasional ly in smaller faci l ities and even h igh ly regarded faci l ity, 
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sometimes you wil l  have a staff person who is not honest and a good person .  If a person 
who owns the faci l ity sees it as a business opportun ity versus provid ing professional 
services and make money but not at the expense of the people . 

Ms. Schwab stated there aren't any of those protections at this time, to her knowledge. 

Shelly Peterson Testimony (attach #2) , ( 1 8:00) , testified in FAVOR of SB 2083. 
In regards to the prior question of background checks, it is required by law to do a 
comprehensive background check, check reg istries, and other reg isters for exploitation .  
Reference (attach #3) for proposed amendments. 
42% of resident's contract with med ication management services, from prior question 
stated earlier. 

Testimony ends (32: 30) 

Chairman Judy Lee asked for clarifications on the marked up b i l l .  Specifically, number 8 on 
your testimony, which is ta lking about page 6, delete all of l ine 7 and 8 except for the word 
"resu lts" , help me understand what you would l ike. Stop with the word "resu lts" . Ms. 
Peterson indicated that is correct. 

Senator Warner asked for clarification on med ication assistance.  

Ms. Peterson indicated that on the last page, sentence 12 ,  beh ind med ication assistance I I ,  
insert med ication assistant I l l .  

Senator Dever asked for clarification o n  page 4 ,  regard ing the sentence "annual ly compi le 
a written report on substantiated complaints . Is there a defin ition of what that is? 

Ms. Peterson responded that the Department of Human Services does have a defin ition of 
substantiated complaints as wel l  as non-substantiated complaints. There is a process of 
investigation and based on the resu lts of the evidence gathered , the department 
determines if it is substantiated or not. 

Senator Dever asked if her support of this b i l l  contingent on any or a l l  of the amendments 
being adopted? 

Ms. Peterson ind icated that they bel ieve the amendments are important, wou ld l ike to see 
them al l  i ncluded , but we wi l l  work with the committee. 

Chairman Judy Lee requests that Department of Human Services and Shelly Peterson 
work together and respond accord ingly. Ms. Peterson ind icated they had indeed met 
together, and are working through the issues, and wil l continue those d iscussions. 
Chairman Judy Lee stated that no decision wil l  be made today, but hope that the 
Department of Human Services and organ ization can d iscuss and find common ground. 

Peterson indicated that the major concern is the reporting of med ication errors, as this 
would overwhelm the Department of Health . Th is is rea l ly important to us .  
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V. Chairman Oley Larsen asked for clarification on page 3 ,  l ine 23 and 24 , there is an 
overstrike on 2 or 3 people. Was that an oversight where on page 6 l ine 25 and 26 of your  
testimony, is this the same? 

Ms. Peterson indicated it was their intention to keep th is out, as it is outdated language. 
The Department of Human Services moved it to another section ,  but it just is not 
appl icable. 

Senator Warner asked for clarification on substantiated complaints, what is the burden of 
proof process if it is substantiated . Some complaints must tip into crim inal complaints . Is 
the assisted l iving agencies or one of the departments or strictly up to the fami ly to report 
crim inal complaint? 

Ms. Peterson ind icated that they are obl igated to report under the Adu lt Protective Services 
to report abuse and neg lect, exploitation .  So th is wou ld be reported to Department of 
Human Services including crimes. I n  section 4, it states that the department wil l  have rule 
making authority to better outl ine that process, which wou ld include better defin itions. 

Ends Shel ly Peterson testimony. 

Begin Testimony Char Ch ristenson, an RN and Director of N ursing at Golden Acres 
Manor and Golden Acres Estates in Carrington ,  ND (4 1 :50) testified I N  FAVOR with the 
suggested amendments. (Attach #4). Testimony ends (45:45) 

Senator Warner asked if we go back to Med ication Assistant I , I I ,  and I l l ,  and that I l l  is a 
student nurse, are ones and twos student nurses as wel l? 

Ms. Christenson responded that I and I I  are certified nursing assistants that have taken 
further ed ucation and have passed tests to become med ication admin istration I and I I .  
Their oversight i s  the Department of Health . Med ication Assistant I l l  are student nurses 
who have reached that point in education where they can apply for being put on the registry 
and they are on the reg istry of North Dakota Board of Nursing.  

Senator Warner asked is there a d istinction on who can g ive injections.  

Ms. Christenson ind icated that yes, that is spel led out in  their practice . A I l l  can do th is ,  as 
wel l  as some l l 's. 

Chairman Judy Lee asked about schools who does the tra in ing? 

Ms. Christenson indicated M inot State, most widely used , as wel l  as several others. There 
are a few schools that do do that, but the need is h igh in  rural areas. 

Senator Howard Anderson,  Jr .  asked if there are adequate faci l ity because the med ication 
I needs to be overseen by a nurse at some point? Who provides this specific train ing for 
the admin istration of med ications? Assisted l iving faci l ities don't typica l ly have nurses on 
contract. 
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Ms. Christenson responded that they do have to have oversight, it is a delegated service 
med ication admin istration .  There must be policies and procedu res in p lace that gu ide 
Med ication I ,  I I ,  or I l l  as to what they can and can't do. They must have avai labi l ity of 
nu rses oversight and access to a nurse at al l  times, but they don't have to be onsite. 

Senator Warner asked in regard to medical assistance I l l ,  are there d uties that wou ld 
normal ly be done only by nu rses which they can do if they are employed by the faci l ity? 

Ms. Christenson responded that they do have to have nurses, so a medical aide cannot just 
do it if the service was not delegated to them by a nurse. 

Senator Warner clarified . 
End of Ms. Christenson testimony. 

Testimony by Dr. Constan ce Kalonec, Executive Director of ND Board of Nursing spoke in 
FAVOR.  (no written testimony) . We d id  have circumstances where some nurses were 
d iscip l i ned by the Board because they worked at faci l ities that d id not have pol icies and 
procedures to the level that was needed for thei r  practice. We also support the changes on 
page 6 for med ication admin istration ,  including I l l .  

V. Chairman Oley Larsen stated that they have a job corp faci l ity i n  M inot and career and 
techn ical classed for h igh school students learn ing this ski l l .  A lot of these folks wi l l  go to 
assisted l iving faci l ities and gain ing employment. Can a C .N .A. admin ister these services? 

Dr. Kalonec referred to C . N .A. , that is a separate certification , so they wou ld have to take 
those courses for that certification .  

Senator Dever recal led creation of med ical assistance I l l  because i t  d idn 't fit anywhere else 
where we had people providing services in facil ities with no l icense or oversight and then 
we created the reg istry u nder the board of nursing for that oversight. I don't recal l  that they 
would be student nu rses in their education process. Are there certain  requ i rements to 
become a med ical assistant I l l ? 

Ms. Kalonec ind icated they must be student nurses, or others, but majority are student 
nu rses for I l l ,  and they may work to the level of the education .  Gave examples of scope of 
education to provide level of service. II and I l l  medical assistants were provided to the 
Department of Health , and the I l l 's are now at the Board of Nursing.  We also have a 
category cal led Techn ician for surg ical techn icians, the dialysis techs, the card iac techs, 
that have a subscribed scope of practice that they are educated to p rovide and must have 
regu latory oversight. 

Senator Dever remembered that one of the persons who testified was from Larimore.  

Ms. Kalonec stated she was not sure about that. 
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Senator Dever ind icated his concern if the medical assistant I l l  has the proper oversight 
(Board of N u rsing is the oversight, as Chairman Judy Lee ind icated) .  They are not l icensed 
but reg istered and m ust have oversight by nurse. 

Kolonic stated that the oversight is defined by their education level ,  interpreted by their 
faci l ity. 

Opposed 
No testimony opposing SB 2083 

Neutral 
No testimony neutral for SB 2083. 

Publ ic Hearing for SB 2083 Closed . 

Changes being described wi l l  be amenable to Department of Human Services and Long 
Term Care association . 

SB 2083 on hold . 
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Explanation or reason for introduction of bil l/resol ution : 

Relating to assisted living facilities licensing; and to repeal section 50-32-02.1 of the North Dakota 
Century Code, relating to assisted living facilities. 

M i n utes : Attach #1 : Proposed Amendments 

These minutes are from committee work on January 21 , 201 5 . 

Karen Tescher, Department of Human Services, Med ical Services D ivision , read and 
provided an explanation of the proposed amendments (see attach #1 ). (ends 8:0 1 )  

Chairman Judy Lee asked if the Department of Human Services had vis ited with Shel ly 
Peterson with the Long Term Care Association and whether there was agreement. 

Ms. Tescher indicated they were sent to Ms. Peterson and there was no response. 

J u l ie Leer, attorney with the Department of Human Services, d id get a response from Ms. 
Peterson ,  and that she had no problem with this version .  

V. Chairman Oley La rsen stated that we are just cleaning things u p ,  no changes. 

Chairman Judy Lee clarified that there are fewer restrictions that they thought were 
onerous. 

Senator Axness asked for clarification on page 6,  l ine 6 ,  sentence structure with the word 
"the" . 

Ms. Leer provided clarification of the g rammar correction .  

Senator Howard Anderson, Jr. made a motion to adopt the amendments. The motion 
was seconded by V. Chairman Oley Larsen. 
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Roll Cal l  Vote 
§.Yes, Q No, Q Absent. 

Senator Howard Anderson, Jr. made a motion that the Senate Human Services 
committee recommend a DO PASS as Amended . The motion was seconded by V. 
Chairman Oley La rsen. 

Roll Cal l  Vote 
§.Yes, Q No, Q Absent 

Senator Howard Anderson, Jr. wil l  carry the b i l l .  



15.8044.01001 
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Adopted by the Human Services Committee 

January 21, 2015 11/) 
1fif6 PROPOSED AMENDMENTS TO SENATE BILL NO. 2083 

Page 3, line 25, after "writing" insert "within" 

Page 3, line 25, remove "in advance" 

Page 4, line 27, replace the second underscored comma with an underscored semicolon 

Page 4, line 28, replace the first underscored comma with "; or" 

Page 4, line 28, remove ", or who has a known active" 

Page 4, line 29, remove "substance abuse problem" 

Page 4, line 30, replace "represent" with "advertise or hold" 

Page 4, line 30, after "itself' insert "out to the public" 

Page 4, line 31, remove ". such as Alzheimer's disease. or" 

Page 5, line 1, replace "dementia" with "without additional licensure as a basic care or nursing 
facility" 

Page 5, line 29, after "6." insert "service" 

Page 5, line 29, replace "of care which includes" with "that identifies" 

Page 5, line 29, after "requiring" insert "third-party" 

Page 5, line 30, replace "exceeding those normally delivered in" with "to ensure the tenant 
meets the tenancy criteria of' 

Page 6, line 6, after "the" insert "most recent" 

Page 6, line 7, remove "and with its plans to correct any survey results that demonstrate 
consumer" 

Page 6, line 8, replace "dissatisfaction" with "during the facility's license review" 

Page 6, line 12, after the second underscored comma insert "medication assistant Ill." 

Page 6, line 20, replace "report any" with "have policies and procedures for receiving. 
investigating. and correcting" 

Page 6, line 20, replace "administration error to" with "errors. The policies must include the 
process for reporting significant medication errors or a pattern of errors as may be 
required by the state board of nursing or" 

Renumber accordingly 

Page No. 1 15.8044.01001 
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Committee 
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Recommendation: &lAdopt Amendment 
D Do Pass D Do Not Pass D Without Committee Recommendation 
D As Amended 
D Place on Consent Calendar 

Other Actions: D Reconsider 

D Rerefer to Appropriations 

D 

Motion Made By f2n� Seconded By ��----� .... (/Yl....._ _____ _ 

Senators Yes No Senators Yes No 
Senator Judy Lee (Chairman) i/' Senator Tyler Axness ii 

/ 
Senator Oley Larson (V-Chair) .I Senator John M. Warner ./ 

Senator Howard C. Anderson, Jr. .( 

Senator Dick Dever v 

Total (Yes) No -------...>.0<----

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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0 Subcommittee 
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Committee 

J2f-Do Pass 0 Do Not Pass 0 Without Committee Recommendation 
fi?l-As Amended 0 Rerefer to Appropriations 
0 Place on Consent Calendar 

Other Actions:  0 Reconsider 0 

Motion Made By �tn?.- Seconded By 

Senators Yes No Senators 
Senator Judy Lee (Chairman) v Senator Tyler Axness 

Senator Oley Larson (V-Chair) v Senator John M. Warner 

Senator Howard C. Anderson, Jr. v 

Senator Dick Dever y 

Total (Yes) � No tJ 
Absent J 

Floor Assignment � 
If the vote is on an amendment, briefly indicate intent: 

Yes No 

i/ 
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Com Standing Committee Report 
January 22, 2015 7:32am 

Module ID: s_stcomrep_13_002 
Carrier: Anderson 

Insert LC: 15.8044.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
SB 2083: Human Services Committee (Sen. J. Lee, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2083 was placed on the 
Sixth order on the calendar. 

Page 3, l i ne 25, after "writing" insert "with in" 

Page 3,  l i ne 25, remove "in advance" 

Page 4, l i ne 27, replace the second u nderscored comma with an underscored semicolon 

Page 4, l ine 28, replace the first underscored comma with ";_Q[" 

Page 4, l ine 28, remove ", or who has a known active" 

Page 4, l ine 29, remove "substance abuse problem" 

Page 4, line 30, replace "represent" with "advertise or hold" 

Page 4,  l i ne 30, after "itself' insert "out to the publ ic" 

Page 4, l i ne 31, remove ", such as Alzheimer's d isease, or" 

Page 5, l ine 1 ,  replace "dementia" with "without additional licensure as a basic care or 
n u rsing facility" 

Page 5, l ine 29, after "8" insert "service" 

Page 5, l i ne 29, replace "of care which includes" with "that identifies" 

Page 5, l ine 29, after "requiring" insert "th ird-party" 

Page 5, l ine 30,  replace "exceeding those normally delivered in" with "to ensure the tenant 
meets the tenancy criteria of' 

Page 6, line 6, after "the" insert "most recent" 

Page 6, line 7, remove "and with its plans to correct any survey results that demonstrate 
consumer" 

Page 6, l ine 8, replace "d issatisfaction" with "dur ing the facility's license review" 

Page 6, l ine 1 2, after the second underscored comma insert "medication assistant Il l," 

Page 6, l ine 20,  replace "report any" with "have policies and proced u res for receivi n g, 
investigating, and correcting" 

Page 6, l ine 20,  replace "admin istration error to" with "errors. The pol icies must i nclude the 
process for reporting sign ificant medication errors or a pattern of errors as may be 
requi red by the state board of nursing or" 

Renumber accord ingly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_ 13_002 
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Expla nation or reason for i ntroduction of bi l l/resol ution :  

Relating to assisted l iving faci l ities l icensing 

M i n utes : timon ies 1 -2 

Chairman Weisz opened the hearing on SB 2083 . 

Karen Tescher: Assistant Director of the Long Term Care Continuum in Med ical Services 
in the OHS testified in support of the b i l l .  (See Testimony #1 ) 

1 1  :05 
Chairman Weisz: You mentioned that reference to Alzheimer's and dementia was taken 
out and now it is just ta lking memory care .  Do we have currently a defin ition for what 
memory care services are? 

Tescher: I ' l l  get back to you on that. 

Chairman Weisz: There rea l ly should be a defin ition .  In subsection 2, I assume you are 
saying they may not serve someone who needs extensive ski l led nu rsing care or who 
needs restraints, correct? 

T escher: That is correct. 

Rep. Rich Becker: On page 1 the th i rd paragraph ,  what are some of the reasons for the 
increase in complaints and concerns? 

Tescher: We have had 24 complaints in the last two years .  Some complaints have 
involved tenants who l ive in assisted l iving and looks l ike there care are h igher than can be 
g iven the oversight needed in an assisted l iving faci l ity. Some complaints are against staff. 
There have been a n umber of faci l ities involved . 

Rep . Rich Becker: Are many of these 24 complaints from smaller commun ities? 

Tescher: Many of them came from larger commun ities. 
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Rep. Rich Becker: Wi l l  there be resistance among the people that you represent at the 
assisted l iving faci l ities towards what you are recommending? 

Tescher: We have had good relations with the Long Term Care Association that 
represents most of the assisted l iving faci l ities in ND. We have found cooperation with the 
d irectors of these faci l ities and they want to do the right th ing .  

Damschen: Is  there a process in  p lace for a residence that develops problems that are 
beyond the scope of the facil ity and there is no alternative spot avai lable? 

T escher: The facil ities when they do find they have someone that is over and above the 
care they can provide they work with the fami ly and look at basic care or ski l led nu rsing 
facil ity for that person .  

Damschen: I n  the meantime would they continue on at that faci l ity? 

Tescher: When we talked about third party contracts in here, the fami ly can make sure that 
other staff is h i red to come in and do the extra care unti l a more appropriate setting can be 
found .  

Bert Anderson :  Of the 7 1  l icensed assisted l iving faci l ities and the 24 complaints, how 
many of the 7 1  d id the complaints come from? 

Tescher: Eleven d ifferent faci l ities involved in those complaints. 

Rep. Mooney: On the eleven what are the demograph ics? 

Tescher: All across the state. 

Rep . Mooney: I n  the case where you have an assisted l iv ing faci l ity that is actual ly 
connected to a long term care and/or hospital situation ;  does that qual ify them to include 
memory capacity? 

Tescher: Not necessari ly because the staffing levels and the expectations are d ifferent in  
an assisted l iving versus a ski l led nursing facil ity even i f  they are connected . I t  wouldn't say 
because they are attached then they qual ify . 

22:1 5 
Shel ly Peterson : President of the ND Long Term Care Association testified in support of 
the b i l l .  (See Testimony #2) 

NO OPPOSITION 

Chairman Weisz closed the hearing .  
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M i nutes: 

Chairman Weisz: Let's look at 2083. This came to us because there was some issues 
last bienn ium.  This is an attempt, I guess, to address some of those issues. I wi l l  say that 
one of the reasons that assisted l iv ing, I th ink, has worked so wel l  is because we've had 
very min imal regu lations, and it's become a wonderful model in the state. I 'm struggl ing with 
some of this.  

Rep. Porter: Other than the Hospice complaint I 've heard , the other complaint is i n  regards 
to an elderly h usband and wife that l ive in assisted l iv ing and want to stay in assisted l iving , 
but wouldn't meet the requ i rements, based on the new defin itions inside of this bi l l ,  
regard ing bed bou nd ,  with l im ited potential for improvement. And not being on hospice. If 
they choose to h i re a home health care agency or i n-home type nu rsing capabi l it ies, if the 
person is bed bound with limited potential for improvement,  even though the other spouse 
is not, then they would have to find other arrangements and move up to something else 
other than  what is here. I m issed the hearing ,  but I know that I 've had calls i n  regard to 
some of this, a l l  of a sudden I 'm getting kicked out of assisted l iv ing because I 'm being 
bumped up to the next level even though they won 't let me hire a home health agency or a 
nursing service or somebody, and I want to stay here i n  my home. Now, if I was at home, 
and sti l l  owned my own home, I could do that. But we take that away once you enter the 
faci l ity mode. 

Chairman Weisz: Let us go section by section .  

Rep. B. Anderson :  The testimony from the H uman Service Department said they had 
received a n umber of complaints, and out of the 7 1  assisted l iving centers ,  they had only 
received complaints from 1 1  of them. And out of those 1 1 , there were only 24 complaints . 
That's less than one per month per year. And then i n  testimony from the Long Term Care 
Association ,  it said, based upon a survey, the N . D. assisted l iving faci l ities exceeded al l  1 1  
measures of qua l ity compared to their counterparts i n  other states. 

Chai rman Weisz: The issue that came up rea lly had to do with the argument that the 
person in the faci l ity needed a h igher level of care than assisted l iving could provide. So, 
instead of kicking them out, they kept them, and then there became an issue because I 
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believe they ran off, and fami ly members were upset at the faci l ity. Obviously there was 
m isunderstand ing between the fam i ly and what they thought the faci l ity was supposed to 
do .  Anyway, it became q uite an issue. As Rep. Porter pointed out, you cou ld be at home 
and have home health care cover your  needs, but you can 't be in this assisted l iving faci l ity 
and have home health care come i n  and provide those services. Again ,  assisted l iving had 
been openly m in imally regu lated outside of real ly you r  health code , your  fire, safety, health 
code areas, to a l low the flexibi l ities. They weren't to hold themselves out to be ski l led 
faci l ity or basic care, but that seems to be at least part of the reason th is is in front of us, 
not that they're doing it , but that there's the perception by some that they truly are a basic 
care faci l ity, or  have that abi l ity to handle levels of care that they're not equ ipped to. That 
seems to be what brought th is forward where the Department felt they needed some more 
abi l ity to regulate. 

Rep. Porter: It always amazes me that when you have a memory care l icensure 
requ i rement, that you have to then go into another component of the law and say that you 
can't do th is without having that l icense , even though it's clear that you're not supposed to 
do it without having the l icense. One of the other issues that came up i n  this realm is that 
h usband and wife l iving i n  that area; the assisted l iving faci l ity making accommodations for 
one of the two spouses with memory issues, and then being told they can't l ive there as 
their home any longer together because it violates the exist ing law. So you get i nto these 
areas where ,  if they were at home or if they were renting an apartment or anything else, 
they cou ld h i re home health care, or  have Angel Care come out. They cou ld do a mu ltitude 
of things to stay in their home. Once they've decided to move into an assisted l iv ing faci l ity, 
then they can no longer use those outside services to stay together in that assisted l iving 
facil ity, they're bumped up  i n  the system to h igher levels of care ,  and basically separated . 
So it is an issue. 

Chairman Weisz: There is no defin it ion of memory care. If you do have someone has 
minor dementia that m ight be in there ,  what does it mean to offer them services? If they're 
helping them with tak ing their p i l ls ,  which they can do ,  does that now al l  of a sudden qua l ify 
as memory care services because they have some m ild dementia? I was a l ittle concerned 
because there wasn't any specific defin it ion that says, at th is point, it becomes .  So does 
anybody that has any, could they be put u nder that and say, wel l ,  because you're whatever, 
provid ing meals even .  I assume that's not the i ntent. I know there's at least part of the issue 
came i n ,  and that cou ld be fou nd on page 3,  n umber 3. The one th ing the Department does 
feel l ike they're very l imited in thei r  abi l ity to e ither l icense them or j ust not. So this does 
g ive them the abi l ity to have provisional l icenses up  to 1 80 days. I 'm not so sure that's, 
maybe a good idea. The way they seem to look at it is e ither your  l icense or they got to 
take it away, and that was part of the issue. They lost thei r  l icense i n  the faci l ity, and then, 
now what. Everyth ing got ugly ,  and what do you do with the residents? Things k ind of 
deteriorated.  So that part certa in ly makes some sense ;  to g ive then the flexib i l ity at least so 
that, you know, we've got a p roblem here, but you don't necessarily have to pul l  your  
l icense whi le we resolve the issue. To  me, assisted l iv ing has worked so  well, mostly 
because we stayed out of it, and it's been an  excellent model, and there has been a few 
issues, but we've added a ton of requ i rements here. 

Rep. Porter: I do see on Page 5 ,  subsection F that a service plan that identifies th ird-party 
contracts through their home health agency or other th ird-party services. B ut I still haven't 
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found where the tenancy criteria of the assisted l iv ing faci l ity to make sure that the tenant 
sti l l  meets the tenancy criteria of the assisted l iv ing faci l ity. Is that each faci l ity sets that 
tenancy criteria, or is that something set by the state? Page 4, l ine 1 4 .  

Chairman Weisz: S o  it i s  un ique with in  each faci l ity. "must address the specific needs that 
can be met with i n  the faci l ity and the conditions under which a tenant may be requ i red to 
move out of the faci l ity . "  

Rep. Porter: Except l ines 23-26, where you couldn't h i re a nurse or  a nursing service and 
stay in assisted l iv ing .  

Chai rman Weisz: I t  says if  they're bedbound , then they're out. 

Rep. Porter: It a lso says, who requ i res extensive ski l led nursing care ,  at the end of l ine 25, 
l ine 26. 

Chairman Weisz: A q uestion for you Shel ly. Currently, what was j ust mentioned , being 
bedbound .  Do you feel what a re some faci l ities working with i n  that, and what's your  
impression that wou ld automatical ly, regard less of why they're bedbound ,  should 
automatical ly kick them out of assisted l iving? 

Shelly Peterson, Pres., N.D.  Long Term Care Association:  Each faci l ity is supposed to 
have their own admission and d ischarge criter ia, and that wou ld be one of the criteria that 
they must d ischarge them based on defin ition of what a skil led nu rsing faci l ity is, what a 
basic care and what a nu rs ing home is. If you wouldn 't pass the b i l l ,  there are sti l l  those 
other defin itions i n  statute that would requ i re to d ischarge when a person needs 24-hour 
care .  However, that provision on the contracts; it currently does a l low an assisted l iving 
faci l ity or a person residing withi n  there to employ a h ome health agency or visiti ng nurses 
to help them meet the criteria ,  so that th ird party cou ld come in ,  assist them with bath ing or 
d ressing . I t  becomes a l ife safety issue if they can't exit the bu i ld ing .  Is  there someone in 
there that can help them when they need that care. And so the concern is if a person 
requ i res much more extensive care ,  and they're becoming a danger to themselves by 
staying there ,  they requ i re more care, and there have been two chief complaints .  One is 
people staying in there longer than they should , and n ot getting the care and services. And 
#2 is med ication administration .  

Chairman Weisz: Currently u nder the basic care and ski l led faci l ity requ i rements, i f  they 
are bedbound , it would automatically move them up to basic care? 

Peterson :  And if they a re bed bound,  they m ight even need ski l led care. It depends on 
what other services, genera l ly when they are bed bound,  there are other needs and 
services that you have. And what happens if, let's say for i nstance,  we d id al low everyone 
to stay in assisted l iv ing and get the services to keep them there ,  and age in place, what we 
would soon see is that everyone i n  assisted l iv ing ,  it would look l ike a min i-nursing home 
because people do want to stay there, and then we would need i ncreased staffing , 
i ncreased nurses. And it wouldn't be that assisted l iv ing environment where you need care 
and services. The other issue you b rought up was dementia care, if I can address that. We 
talked about there is not a clear u nderstandi ng of if we have people with cognitive 
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impairments i n  assisted l iving, can they stay there? Right now, based on a survey we 
conducted, one-th i rd of the people l iv ing i n  assisted l iv ing have some type of cog nitive 
impairment from mi ld confusion to maybe a mental health d iagnosis, but they're being 
cared for very wel l  in assisted l iving .  The key is that the faci l ity is not hold ing itself out to the 
publ ic as a special care dementia un it .  Where you can have a locked secured un it where 
they can 't exit, because we mig ht have wandering i n  that s ituation .  But many people that 
are currently l iv ing there safely do have maybe some memory issues, but they can stay 
there as long as we're not hold ing ourselves out as that special  care dementia u nit. 

Chairman Weisz: So just to clarify again,  if this b i l l  goes away, for example, you're sti l l  
obviously, the faci l ity is sti l l  l im ited to the basic care and ski l led faci l ity ru les, so they're sti l l  
not going to be able to have bedbound residents. 

Peterson:  That wou ld be my understanding .  

Rep. Porter: That component of who requ i res extensive ski l led n ursing care; so if  patient 
and fam i ly th ink  that they need to h i re a home health care agency ,  then does that i n  itself 
constitute ski l led nu rsing care because their services can 't be provided by the assisted 
l iving faci l ity; they can only be p rovided by a l icensed nurse? How is that figu red out? 

Peterson: That's a good q uestion , because orig i nal ly i n  the b i l l ,  it said that every assisted 
l iving faci l ity needed to get the signed contracts that were between the residents and their 
third party. And we thought that was very i ntrusive , and that they sti l l  had the right to enter 
i nto contracts without us having to get a copy. But what we thought was important, that 
we're aware of it so that we can see that the person is gett ing the necessary care and 
services. But when do they need that th ird party vs. when can the faci l ity provide that? 
Right now, probably every assisted l iv ing faci l ity has a nu rse on staff eight hours a day, 
some 24 hours a day because of med admin istration  and other issues. So it wou ld depend 
on each faci l ity and how m uch care they're comfortable giving with in  their defin ition of who 
we accept based on the criteria we've established . So, some may say early on ,  nope, we 
don't have a nurse that frequently; you're going to have to contract for it. Others may say, 
we have the nursing staff, and we'll charge you this amount for us to go in this frequently 
with in  your  faci l ity. So there is a g reat variety out there ,  which is sometimes the beauty of it, 
too. 

Rep. Porter: On page 4 ,  though ,  I u nderstand the contracting component later on,  on page 
5,  sub F. I 'm talking about the exclusions and tel l ing them they can 't be there any longer on 
page 4, line end of 25 start of 26. It says, who requ i res extensive ski l led nu rsing care; or 
who needs restraints. So, if the nursing service that's there ,  whether it be eight hours a day, 
1 2  hours a day or 24 hours a day, isn't enough for the patient, or the resident, and the 
fami ly h i res a th ird-party contractor, they can't do that anyway because it says they can't 
stay there because they now need extensive skil led nurs ing care .  And I th ink  those two 
conflict with each other. Even though it's open ing it up ,  saying that the fami ly sure can do 
that and contract, they're sti l l  going to get kicked out of thei r  home, and that concerns me. 

Peterson:  Potentially yes. So I wou ld suggest that if  you're u ncomfortable with that, delete 
those sections. Because right now, I think  it is subject to interpretation .  What does that 
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mean? How extensive is it? The Department of H uman Services, this is an agency bi l l ;  
they're the ones that brought it forward , based on concerns and issues. 

Rep. Rich Becker: I 'm hoping we don't do anything to break something that is not broken. 
I speak with personal experience with both a mother-in-law go through this kind of a 
situation , and an aunt where I was the executor. I can't compliment enough the location that 
I had fami l iarity with . They worked with us. They worked hard to keep couples together. 
They worked extremely hard to almost go on the edge of ordering to work with us to keep 
them in  assisted l iving .  My own personal experience ,  if that's any indication of how it is 
elsewhere i n  the state, the system is very good and I hope we keep it that way. 

Chairman Weisz: On medication administration ,  and we've got plenty on that. Currently, 
for example, if you don't have a nu rse on staff, and I assume the faci l ity doesn't hold itself 
out and say we do med ication  administration ,  correct? 

Peterson: You can have a medication assistant that works under the supervision of a 
nurse so that the nu rse does n ot need to necessarily be in  the bui ld ing .  

Chairman Weisz: B ut that's a service that you would pay for. And not every faci l ity would 
necessarily even have that service, correct? 

Peterson : The vast majority of them do medicatio n  admin istration because it is very 
popu lar, and it is something to get easily confused on .  But they do  not have to. Or you 
cou ld have a fam i ly member set up your  medication if you wanted to. You cou ld do self­
administration .  And we developed a med ication  assistant training program, a kit to help 
people u nderstand the whole role of med ication  assistants, nurses, to improve the 
complaints and concerns that were in that area, to help faci l ities. But I agree with Rep . 
Becker; it is a g reat model .  People  love it. And when we compared ourselves national ly to 
what's going on ,  North Dakota ranked real ly h ig h .  So we wanted to be responsive to the 
Department in their issues and concerns, and try to support something that was reasonable 
and not too intrusive. Because we don't want to lose that model , either. 

Rep. Porter: I 'm not real comfortable with page 4, l ine 25 and 26. Excluding the component 
of restraints .  I th ink that may elevate itself to a d ifferent problem with the patient that needs 
more care. But I don't th ink  that having a wide open defin ition of extensive ski lled nursing is 
appropriate to then kick the person out of assisted l iving .  Because they can h i re ,  you know; 
whoever wants to make that defin it ion, and when we do this, then it's going to be the 
Department of H uman Service . The fam i ly's level of comfort and the patient's level of 
comfort on what they can have accomplished , and then the home health care service's 
level of comfort of doing those services for the patient are real ly what makes that 
determination ;  not a b lanket statement l ike that. If you need something that has to be done 
every hour and you'd have to have a nurse there every hour of every day, then at some 
point the checkbook rubs up against the decision to stay in assisted l iving ,  and it just 
doesn't fit. And the abi l ity to h i re someone to be there 24/7 l ike that p robably doesn't fit. But 
there's p lenty of extensive ski l led nursing care services that are avai lable either the facil ity 
themselves or through a contracted third party that would j ust automatical ly throw the 
person out. I have a concern with that, and I th ink  one of the comp la ints that I heard was 
the fact that once I need nurs ing care ,  you're going to throw me out .  And I don't even care if 
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you provide it for me, as a faci l ity, why can't I j ust cal l  a home health care agency and h ire 
that, and sti l l  stay in my h ome? I can do the same thing at my house, at my apartment, but 
j ust because I want to l ive in this assisted l iving faci l ity and h i re someone to come in and 
help me with nursing things, then I 'm forced to leave here, and have to go somewhere else. 
I don't think that's the right approach either. 

Rep. Feh r: I agree with the comments by Rep . Porter. Procedura l ly-wise, I will refrain from 
seconding h is motion u nti l  he makes it. 

Chairman Weisz: We wi l l  go through  section by section, j ust to see. Maybe we can 
resolve this one. Section 1 ,  we're defin ing abuse. Anyone have an issue or a concern? 
Page 2, we're defin ing financial exploitation and mental anguish and sexual abuse. We 
didn't have to define unreasonable confinement. 

Rep. Damschen : Is  memory care defined anywhere? 

Chairman Weisz: No. At least not in  the defin ition .  When I asked the Department, there's 
not a true defin ition ,  but it is a common term. Section 2 ,  we're talking about l icensure .  They 
moved l ine 1 4  to number 2 on l i ne 1 .  It does add the language that they can now conduct 
an on-site visit prior to issuing a l icense. That's definitely a change. N um ber 3 is a 
provisional l icense; it a l lows them up  to 1 80 days, and if the deficiency hasn't been 
corrected , then the Department may deny the assisted faci l ity's appl ication or revoke its 
l icense. I u nderstand this to mean ,  if the facil ity is asking for new l icensure ,  they cou ld give 
them a provisional l icense a lso, even though they have some deficiencies to work out. So if 
they never had a l icense , my u nderstand ing is they could get a new provisional l icense 
while their appl ication is being worked on. Would you agree with that ,  Shel ly? OK.  And if 
they already have a l icense, they could have u p  to 1 80 days to correct whatever the issue 
appears to be before it's revoked . Let's go to l ine 25 on page 3. We've got a ,b ,c  and d .  New 
requ i rement to notification the d epartment. I am curious. Shel ly, why would there be an 
issue to notify the Department right away of the change in bed capacity? I 'm not sure what 
that would have to do with q ua l ity of care. I can understand change of ownership or even 
change of admin istrator, m aybe. Adding or subtracting beds has nothing to do with qual ity 
of care .  

Shelly Peterson:  I 'm n ot sure either. There i s  a moratorium on i t  s o  you can add or 
subtract. 

Rep. Porter: Is there a n  administrator requ i rement of education or anything someplace 
e lse? 

Peterson: There are some contin uing education requ i rements, but you do not need to be a 
l icensed nu rsing home administrator. We do not l icense basic care nor assisted l iving 
administrators. So the faci l ity, the owner, is able to h ire whomever they choose, but once 
they h i re them ,  the requ i rement would be the continu ing ed, which I believe is 1 2  hours a 
year. What wou ld be proposed is that in assisted l iv ing, because one of the issues we 
found is people being current on North Dakota assisted l iving , so we thought that, too, 
wou ld be helpful to have some specific tra in ing on assisted l iving since there are not 
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l icensure requ i rements for the admin istrator. And assisted l iving administrators agree with 
that. 

Porter: Is there a time component so that if the person h ired doesn't have that ongoing 
education ,  that they can be h i red and with in  six months or with i n  a year, they are ful ly 
compl iant? Is  that written in  here? 

Peterson: I don't know if  i t  is written i n  there, b ut the way we interpret i t  would be the way 
they do it i n  basic care is that once you were h i red , with in that 1 2  month period , you would 
need to get your  1 2  hours of continuing education .  So it's not right on Day One, but you'd 
have a year from that date of h ire. That's how we've been interpreting that part. 

Porter: Is that how it is written in basic care? 

Peterson : Within  basic care ,  it is written that way.  They have to have 1 2  hours of 
continu ing education .  And we d id  raise the question in the past, for clarification with i n  the 
basic care ru les on what that meant, because of that very issue of people corning in mid­
year; and do they have to have 1 2  hours before the end of the calendar year? The Health 
Department clarified in that s ituation ,  it was with i n  that 1 2-month period of coming in .  I don't 
th ink it's real ly clear i n  there ,  b ut that's how we would i nterpret it .  

Chairman Weisz: So you don't have a problem if we delete change in bed capacity? 

Peterson : Nope. 

Chairman Weisz: What about the change in administrator? I assume the only reason they 
put that in there ,  I assume, was to track the cont inuing education . 

Peterson : I 'm not sure why they wanted that in  there ,  other than on the l icense, it does 
have the name of the person that appl ied for it. And I suppose if there are changes, they 
want to know. Orig inal ly you had to notify them 30 days in advance, which we thought was , 
sometimes you don't know. 

Chai rman Weisz: So the committee OK with deleting change in bed capacity? It seems 
unnecessary .  

Rep. Oversen: Why does the department have that and i f  they have a database to keep 
that, and that's why they have that? 

Peterson : You have to tell them the number of beds you want to get l icensed , as wel l  as 
the name of the administrator. Then ,  when you go into the Department of Human Services, 
and you look at assisted l iving and the number that are l icensed , it wi l l  have a com plete log 
of a l l  the l icensed faci l ities, the number of beds, who the administrator is ,  a l l  kinds of 
information that they keep on their website. They update it annually on ly when the changes 
come in .  But maybe, with this notification requ i rement, maybe they'd keep it updated more 
frequently. 
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Chairman Weisz: Let's move on to page 4 .  There is defin itely a shift here on l ine 5. 
Currently if there is com plaints, they forward them on to the appropriate agency for 
investigation .  Under this provision ,  it wou ld a l low them to i nvestigate the complaint on their 
own . And then includ ing the al legation of abuse of a tenant. I t  doesn't say they have to. 

Peterson: In SB 201 2 ,  they have req uested one FTE just for the l icensure of assisted 
l iv ing,  so there's not a fiscal note on here ,  but it's in  SB 201 2 ,  the DHS appropriation .  

C hairman Weisz: So if  that comes out ,  they don't need the FTE. What a re the thoughts of 
the committee? It's a lso to establ ish a process for the investigation . 

Rep. Porter:  On first b lush , I would be incl ined not to do 50-32-03 ,  and have assisted stay 
the same. But i n  the course of going through this, you wanted to bring the Department back 
to further justify what they th ink they need and why al l  of a sudden they need to do this. My 
first blush is that I wouldn't be very comfortable with that. 

C hairman Weisz: We wil l  bring the Department back. 

Peterson: That issue on complaint and i nvestigation and ru les was probably one that we 
brought forward , wanting , probably because of the issue in your  d istrict. There needs to 
be some written policies and proced ures when they do a complaint investigation because 
right now there aren't any. And it was a very d ifficult p rocess for both parties invo lved , and 
there wasn't a process of how long the Department had to respond , nor the faci l ity. I t  was 
not wel l  defined ; it left a lot of questions and concerns on how everything was hand led , and 
so we thought, at least up  front, people wou ld know when there's a complaint investigation 
in your  facil ity, you know exactly what's going to happen ,  what the timeframes are ,  what the 
response is, on both sides for both parties. There is no defined process now. 

Chairman Weisz: Why do they need an FTE? 

Peterson: My u nderstanding is they don't believe they have sufficient staff to do  what they 
want to do with assisted l iving. And so they thought having a ded icated staff person to do 
the l icensure and any complaint investigation would better serve the publ ic .  

Chairman Weisz: Are you telling me you wou ld prefer they investigated the complaints vs. 
somebody else? 

Peterson : Our fear, honestly, was that it was going to go to the Department of Health , and 
we would far prefer the Department of Human Services. It's a m uch more intrusive model 
over there ,  usual ly. And we' re not medical faci l ities; we're human service ones more. 
Whoever did it, they said they needed an FTE. 

Chairman Weisz: Let's go to section 4 .  

Rep. Porter: Under s u b  1 ,  starting on l ine 1 6  a n d  going through l ine 1 8, I th ink it 
specifically lacks the abi l ity to contract, and it says the tenancy criteria m ust address the 
specific needs that can be met with in  the faci l ity and the cond itions under which the tenant 
may be requ i red to move out of the faci l ity. B ut it doesn 't speak at al l to the abi l ity of the 
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tenant to contract for services that may not be met by the faci l ity, that wou ld sti l l  a l low them 
to reside at the faci l ity. 

Chairman Weisz: Current language seems to be fai rly good . I t  says, must have a clear, 
concise and u nderstandable tenancy criteria that is ful ly d isclosed to a l l  tenants in writ ing. 
And then it says, before it's rented , the facil ity shal l evaluate the tenant's abi l ity to meet the 
criteria. So that's a l ready in p lace. Has there been a p roblem with that? 

Peterson : From the department's perspective, they have felt we have kept people too 
long, that have exceeded the tenancy criteria , and so I th ink some additions were put in 
there to help better define who was appropriate, and u nder what conditions. The section on 
contracting ,  i n it ial ly we had a lot of concerns about that section , and we d id not l ike it, and 
we worked with them to try to get a language that was acceptable to both, and that's then 
where that they at least had to be aware of contracts. We were worried about that being 
intrusive. That people should sti l l  have a right to enter into contracts , however, so we d idn't 
want to col lect a l l  these contracts and make a judgment on them. However, if they are 
getting serv ices from a third party, we should probably be aware to make sure they're sti l l  
able to meet the criteria through that agency and/or the facil ity. 

C hairman Weisz: U nder current law, you don't. 

Peterson : Right now it is not requ ired . 

Rep. Porter: They tie back and forth ,  and I th ink  they conflict. Because on page 5 ,  7 sub f, 
l ine 26 says that you can have a th ird party contract, but you sti l l  have to meet the tenancy 
criteria . So if you fl ip back to page 4 ,  sub 1 that the tenancy criteria must address the 
specific needs that can be met with in the faci l ity, and the cond itions under which a tenant 
may be requ i red to move out. Then you go down and it talks about they're re-evaluated 
annual ly or if they've been hospita lized . So, if they go in  and get a h ip replaced and come 
back, and they're getting contracted PT, OT services at home, then potential ly they could 
be requ i red to move out of the faci l ity. And then you go down to the next one, where it says 
extensive ski l led nu rsing care , without a defin ition of what extensive ski l led n ursing care is, 
it's a l l  set up to kick someone out of their home, rather than keep someone in  their home. 
That fl ips it on  me a l ittle bit that they're setting th is whole thing up to push people out rather 
than to let them stay. 

Chai rman Weisz: If you el iminate that whole section about bedbound,  etc. , If that's just 
gone, a l l  the language i n  1 and 2 ,  and it goes back to the orig inal law, 1 ,  for example the 
restraint part ,  I assume that's a l ready a provision with in skil led faci l ity, so you wou ldn't be 
able to. You said the portion having to do with bedbound is a lready l imited by what basic 
care and ski l led care says, so wou ld that also apply to restraints? 

Peterson : I would be comfortable with 1 and 2 the way they are ,  without these changes, 
except for Hospice provision . Because, right now we wou ld real ly l ike to be able to provide 
hospice i n  that environment, and there have been some questions that we can 't. We wou ld 
hate to kick people out at the end of their l ife . 
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Chairman Weisz: So out of everything i n  1 and 2 ,  the on ly change that you th ink  is 
necessary, from you r  perspective, is to keep the hospice care portion in there .  

Peterson : That's very important to us. Yes.  

Rep. Porter: I th ink  in n umber 1 ,  you need to include contracted services, so that the 
patient can stay i n  their assisted l iving whi le receiving contracted services to meet their 
needs .  If you don't ,  then it's possible that once they reach a level in the Department's 
tenancy requ i rements, they won't a l low them to do home health care or a contracted 
service and stay there .  

Chairman Weisz: I f  you ' re trying to do that, i t  appears you'd want to do that i n  1 8-1 9,  
where it says , the faci l ity or land lord shal l  evaluate the tenant's abi l ity to meet the faci l ity's 
tenancy criteria. So if you looked at there add ing th i rd party contracts, because that could 
help them meet their  criteria. 

Rep. Porter: Absolutely. I was looking at more of an expansion of that language on l ines 
1 6, 1 7  and 1 8 . ,  and getting rid of l ines 20,  21 and 22. I don't even care if they evaluate the 
patient's tenancy annua l ly ,  but every time they've been hospita l ized ; I th ink they're j ust 
looking for a reason to throw the person out. 

Chairman Weisz: I was looking at going back to the orig ina l  language, and then adding 
something for th ird party contracts to insure that part of their tenancy criteria cou ld include 
the use of th ird party contracts to meet those criteria. 

Peterson : Maybe the language at the bottom of 5 .  I t  says, a service p lan that identifies 
third party contracts for any tenant requ i ring th ird party services to ensure the tenant meets 
the tenancy criteria of the assisted l iving faci l ity. If you want to incorporate that language. 

Rep. Porter: My concern is that it does mention it .  Al l  that is is the tenant's record . If  you 
take that language and incorporate it i nto l ine 1 6 , 1 7  and 1 8  someplace. They have to take 
that into consideration of whether they can stay. 

Chairman Weisz: Shelly, a re you ok with n umber 3? 

Peterson:  We are ok with i t .  Because of the issue of hold ing you rself out as a specific 
memory care un it. Which is genera l ly a locked , secured un it so people can 't leave the 
bui ld ing ,  for their safety, because of issues of elopement. Many people have memory care 
issues, ever so sl ight, and they're very appropriate for assisted l iving .  The language doesn't 
concern us. We suggested this language to clarify the p revious language. 

Rep. D.  Anderson: Didn't you a lso want to move on l ine 25 ,  n ot including an  ind ividual 
who is receiving hospice care ,  to the bottom of that new language? After l ine 26? 

Peterson : Yes. We thought n umber 2 was very confusing because of the semi-colons and 
commas. But if you take out al l  that stuff, but keep hospice.  It's confusing to the genera l  
publ ic .  
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Chairman Weisz: So the language in #4, you're O K  with it as it relates to the hospice 
care? 

Peterson : Yes, we' re fine with it. We weren't sure why the seven days, but as long as 
hospice is a l lowed , we can work with whatever is requ i red to do. 

Chairman Weisz: N umber 5 .  

Rep. Porter: I t  doesn't take into consideration the face that the individual may have needs 
that exceed the levels of items that the assisted l iving faci l ity is wi l l ing to do,  but it doesn't 
mean that they should be kicked out. They should be g iven the opportun ity to purchase 
those services elsewhere ,  from a third party, whether  it be a home health agency or other 
agency. The way this reads is that if it's not suppl ied by the faci l ity, and they need those 
services, they're basical ly not a l lowed to come back and they're stuck in this transition 
phase of being in the hospita l ,  off to someplace else, and there's a lot of fami l ies that get 
stuck in the middle of this particular phase, when the same patient who is being d ischarged 
to home, that goes through the whole case management system and the care p lan system 
and h ires a home health care agency, can go  home; they can 't go back to the assisted 
l iving faci l ity. I believe that's just wrong. They should be able to go home as long as they 
can get the services. 

Chairman Weisz: What is the d ifference between service plan and tenancy criteria? 

Peterson : The tenancy criteria is ,  you as a faci l ity establ ish, th is is the criteria that every 
tenant must meet, and this is what we can del iver, should you choose to come into our 
faci l ity. The service p lan ,  then ,  is  when a tenant comes in  and their  family, you sit down 
with them and you outl ine,  what is it you need to make you as independent as possible. So 
then you outl ine,  I want med ication administration , I want dai ly checks with a nurse, I need 
my apartment cleaned ; you outl ine in the service p lan exactly what they're getting .  The 
thing that's kind of n ice about 5 is the issue on communication. It means that at least every 
year or at a s ign ificant change, you're in there commu nicating and talking with the family, 
because we never want surprises if at al l  possible. If  you see a person fai l ing ,  and you see 
that they might need ski l led care, then you're having that communication with the fami ly 
and putting in  more services as they need them. 

Chairman Weisz: So if you took 5 then ,  and just el iminated , or  if the tenant has been 
hospital ized , and say, because one hospital ization cou ld very wel l  come under a significant 
change in the tenant's needs. And if they come out of the hospital and there's no change. 

Rep Porter: The service plan is the menu they hand you that says, these are the services 
that are avai lable. This is what they cost. It's kind of l ike when you go get your  tires rotated 
or your  o i l  changed , and they come back with this sheet that says, you know you need your 
air  filter and you need your t i res rotated and balanced , and your  transmission hasn't been 
serviced , and they g ive you this whole laundry l ist of th ings that you need , and the cost for 
each one of them. Then you take that kind of, and extrapolate it out to a dai ly th ing .  Do you 
want us to stop i n  da i ly and do th is? Do you want us to stop up and do your  laundry? Do 
you want the meal p lan? Do you want the evening meal plan? You shop off of the service 
plan to pick what you want. So we're mandating basical ly the facil ity's marketing plan of 
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deal ing with their customers, and you know a faci l ity, if the resident needs other services, 
then the fami ly and the resident are visiting with the case managers inside these faci l ities 
on a weekly basis. They see them at bingo, they see them at lunch , they see them at the 
card party, they see them at the movie. These aren't room-bound individuals.  They are 
moving and shaking a l l  over the p lace. I don't see the need that this type of language has to 
be in  there, when it's part of their business plan to offer these services. 

Peterson : The vast majority of them are doing this anyway,  at move-in and once a year 
you usual ly have a change i n  prices, and you need to notify ind ividua ls 30 days i n  advance. 
So, genera l ly this is occurring ,  but the concern was some weren't commu nicating ,  and so it 
was felt there shou ld be a standard that everyone fol lowed . But the vast majority are doing 
this. 

Rep. Porter: For the amount of money the resident is paying ,  I would th ink  they'd be talking 
to them al l  the time. When we moved my uncle into an assisted l iving faci l ity, it's significant 
as you shop on that l ist. As h is service needs changed, we were there seeing and saying 
and going down and meeting with the social workers and the case managers and talking to 
everybody and having that relationship of, how's uncle Danny doing,  and we think  he needs 
a l ittle more help with this. And we'l l  pu l l  the menu back out and say, let's add this to h is 
requ i rements. That was our  interaction as the fami ly, as the resident. And I th ink  when you 
l imit it to an annual  update, that says al l you have to do is annual ly .  If you want to make 
sure that this was working right, you'd have it that they should update it quarterly, so you 
make sure they're talk ing to the residents and meeting their needs. Annual ly is p robably not 
in anybody's best interest. These faci l ities have ful l -time social workers , case managers, 
professional staff that are interacting with the residents a l l  the time. They see changes and 
they know what service plan they have, and they see they need changes, and they're 
visit ing with the fami l ies, and they're visiting with people. To me, that's a l l  a part of being in 
assisted l ivi ng ,  and if a l l  they have to do  is look at it annual ly ,  I think that's a d is-service to 
the resident. 

Peterson: We agree with you .  They're interacting and communicating far more frequently, 
and staying on top of needs.  So I th ink it was seen as a bare min imum requ irement. I 'd hate 
to see quarterly put in  there because then we're starting to look l ike a nu rsing home, where 
we do q uarterly care plann ing and assessments. But a re they doing that anyway? Yes. But 
do we want the state to tel l  them that? No,  I l i ke your  model better. But there was concern 
by the Department. 

C ha i rman Weisz: N umber 6. It says six hours of continu ing education must be related to 
assisted l iving .  

Peterson: There's lots of assisted l iving education  and information .  And since there isn't a 
l icensure requ i rement, and you can h ire anybody. People for the most part are making very 
good h i ring choices. But to stay up on what is going on is a good requ i rement. 

Chairman Weisz: And you've added vu lnerable adu lt protection services. 
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Peterson: Department of Human Services d id that again.  I th ink their  thought was that 
since we have an adu lt protective service mandated reporting ,  that we should have it as 
part of the mandatory tra in ing part. So it was important to them . 

Chairman Weisz: And aga in  that shouldn't be an issue as far as getting that continuing 
education with that included .  

Peterson: I would th ink the Department would be  more than wi l l ing to do it, or  we could 
arrange someth ing.  

Chairman Weisz: Let's go to 7 .  This has to do with the tenant record . This is where there is 
language that identifies a third party contract. Any q uestion on updating i t  at least annual ly 
to meet the tenancy criteria. Do you have a problem with any of that, Shel ly? 

Peterson :  No. 

Chairman Weisz: I t  asks on page 6,  l ines 3 and 4 ,  i t  says, the faci l ity shal l  provide the 
department with the most recent resu lts during the faci l ity's l icense review. So they're not 
doing that now? 

Peterson: The requ i rement is that you have to do a satisfaction survey once every two 
years. We've a lways thought that s ince that was a requ i rement, you should g ive it to the 
department, but they never requ i red it. And now they're just proposing that, when you 
renew your  l icense , j ust give us a copy of your most recent satisfaction survey. It's OK. 

Chairman Weisz: N ow we have a lot of stuff on medication admin istration.  

Peterson: This is general ly what's requ ired i n  the nurse practice act, and the board of 
pharmacy. I th ink the thought was ,  people sometimes don't go in  and research what the 
pharmacy law is or the nurse practice act, so having it in this section might be helpful to 
faci l ities who are struggl ing in th is area. We've done an enormous amount of train ing.  I 
don't th ink  it's a problem to have it there .  Sometimes, on l ine 1 4, an assessment of the role 
and responsibi l ities of the med ication assistant, and how a nurse wi l l  provide oversight and 
supervision .  There was concern that some faci l ities defined it d ifferently, and so it was each 
faci l ity defin ing it. 

Rep. Porter: What happens if the nurse if a contracted employee and not an employee of 
the faci l ity, and then the nurse's l icense is sti l l  the one, and the nu rse is responsible for 
making sure that everybody else. But, i n  the end ,  if the nurse isn't doing their job , then the 
facil ity loses their l icense; not the nu rse. 

Peterson: I f  there's an issue with the nurse, you wou ld  report to the Board of Nursing if it's 
a practice issue. As was ,  then the faci l ity could get investigated under a complaint , and lose 
their l icense. But both wou ld have a role in  that. 

C hairman Weisz: "An assisted l iving facil ity shal l  have pol icies and procedures for 
receiving ,  i nvestigating and correcting medication errors . "  But again , doesn 't that fal l  on the 
board? 
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Peterson : Each faci l ity should have those policies. Orig ina l ly, the b i l l  read that you had to 
report every single medication error to the Department of Health , which would have been 
extremely burdensome and over-zealous. We thought th is process of putting  it back on the 
faci l ity, of having a process in place for investigation of med ication errors. There are 
currently rules with in  the Department of Health for their med ication assistant registry, that a 
pattern of errors or a serious error m ust be reported to them,  if it invo lves a medication 
assistant, so we have that with the Department of Hea lth now. So that language is kind of 
repeated in  here, i n  #1 1 .  It was a l l  going back to where the Department had issues on 
med ication admi nistration .  I th ink some faci l ities maybe weren't doing it correctly. I th ink 
they've learned a lot. 

Chairman Weisz: I guess I sti l l  come back to the person that's u ltimately responsible, 
whether it's a nurse of whoever. It 's their l icense at stake. Maybe I 'm missing someth ing.  

Peterson:  U ltimately it's the l icensed nurse and the medication assistant u nder their 
supervision ,  as wel l  as the faci l ity, to make sure they have pol icies in  place.  

Chairman Weisz: U ltimately, if there's errors happening ,  it's go ing to fal l  on  the nurse, 
whether he or she is on the premises or not. 

C ha i rman Weisz: Any further q uestions for Shel ly? We'l l  p robably bring the Department in 
sometime tomorrow to have them respond.  

Peterson:  Defin itely #1 3 ,  we don't th ink  we need . 

Chairman Weisz: I d idn 't qu ite u nderstand that one e ither. 

Peterson : We don't have three people in a bedroom, but. 

C hairman Weisz: I real ly struggle that we need 1 0 , 1 1  and 1 2 .  Wel l ,  1 2  is having to do with 
a l legations of abuse. 

Peterson : Again ,  most of this is stuff faci l ities are doing.  But the state was con cerned about 
the complaints, and thought there shou ld be more regu lations.  So we've been working with 
them to make them fair and reasonab le. 

C ha i rman Weisz: Does the committee have any other questions? 

Rep. Porter: In the repealed section, there is a component in  the defin it ions that ta lks 
about related by blood or marriage to the owner or manager. What was that in there for? 

Peterson: I 'm not sure. 

Rep. Porter: It never is repeated anywhere e lse in the law. Was it someplace in 
administrative code? 

Peterson: I d on't bel ieve so. They went i nto this whole thing on kinship. 
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Rep. Porter: Was it something they were using to say who could l ive i n  a un it together? 

Peterson: I don't believe so, but I 'm not sure .  It m ight be best to ask the Department. 

Rep. Porter: It 's getting repealed, but it's not repeated . 

Peterson : I 'm not sure .  

Chairman Weisz: Any other q uestions for Shelly? We wi l l  bring the Department in ,  
hopeful ly tomorrow. 

Chai rman Weisz released the committee. 



2015 HOUSE STANDING COMMITTEE MINUTES 

H u man Services Committee 
Fort U nion Room, State Capitol 

SB 2083 
3/25/201 5 

Job #2539 1 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature /{�/YI i � 

Minutes : 

Chairman Weisz took up S B  2083. 

Chairman Weisz: On page 3, subsection 7,  I guess the committee d iscussed and looked at 
a ,b ,c  and d .  We looked at taking out d ,  and were wondering why that was necessary, being 
you don't l icense by bed anyway. We were just curious why do you even need that? 

Magg ie Anderson : D i rector of the ND Dept. of Human Services : Sometimes it's for 
reporting because sometimes ind ividuals or leg islators, for example, wou ld ask us,  what is 
the capacity of assisted l iving .  So, if you th ink you cou ld get that information from another 
entity, because if it changed , we wou ldn't have it. Also, it could impact their staffing of their 
other operations.  So, if they go from 50 to 1 50 people in the same size faci l ity, we may 
want to know why and how they're going to sti l l  a l low for lock egress and privacy and some 
of the p ieces that are expected under assisted l iving .  Those are the couple things I can 
think of. Would it be essential for l ife safety, health , welfare? I don't know that it wou ld be 
essentia l ,  but it's n ot u ncommon when someone is l icensed for a particu lar capacity or 
service, that when they change that, to notify the entity that is l icensing them. 

C ha i rman Weisz: Let's go i nto, on page 4 ,  under the powers and duties of the department; 
add ing the language that you would investigate the complaints. Why do you have to have 
an FTE when it does appear you 're more or less doing the process, working with the 
facil ities anyway. Are you real ly going to be doing that much, that you're going to have to 
add an FTE here? 

M. Anderson : Based on the n umber of complaints we have had over the last couple of 
years and if we go back to 200 1 , when it was decided that the assisted l iving l icensing 
would be in  the Department of H uman Services, and then we started doing that in  2002 , we 
didn 't have any resources to do  that. And it was a very paper process, very d ifferent 
atmosphere i n  the s ize of these faci l ities and the n umber of these facil ities; and it's g rown 
more. Whether it's me sign ing something l ike that, or the med ical services d ivision d i rector 
signing that, and that l icense is in  the front door, to the publ ic it means we have made sure 
that faci l ity meets those l icensing criteria .  Today, it's general ly a paper process. And then , 
when we have complaints, we pu l l  i n  our nursing staff from the med ical services d ivision,  
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we have staff who used to serve on the survey and certification team in  the Department of 
Health who works for us, and we go out and do  investigations,  but those are staff that are 
not a l located for that. They're a l located for other Med icaid functions, and we have to pu l l  
them away from that to do  th is .  Where this wou ld  a l low us an  FTE to oversee j ust assisted 
l iving, take the lead on those complaints, work with the faci l ities, and fol low up so some of 
the education in  the th ings we're getting complaints about, we can assure they're taken 
care of it. 

Chairman Weisz: Is that FTE in the Governor's budget or d id the Senate add that? 

M. Anderson : It was in the Executive Budget request. 

C ha i rman Weisz: I n  Section 4, on page 4, Rep .  Porter had some questions. 

Rep. Porter: As we went through th is component, there was a lot of d iscussion on what 
the criteria, where it exists and the tenancy criteria , and where that comes from, as we get 
started into th is chapter. 

M. Anderson : Are you looking at l ine 1 6-1 8 specifical ly? 

Rep. Porter: Even if we go up to l ine 1 5 , the u nderstandable tenancy criteria. How is th is 
determined ; whether it's by each faci l ity or by something laid out in a template by the 
Department, or how that's laid out that this is the el ig ibi l ity to l ive here? 

M .  Anderson : There is no temp late that we send out, saying this is how you need to word 
this. This is how you need to state this. When we receive documents as part of the 
l icensing process , we wou ld  review those, and if we noticed something that was pretty 
compl icated for the average fami ly or ind iv idual to u nderstand , we'd make a note of that. 
We would probably then say, you need to change this. But you could a lways d iffer. It's a 
pretty vague word , u nderstandable tenancy criteria .  

Rep. Porter: My concern is there are bui lt in triggers to allow a person not to move back to 
their home; that the assisted l iving faci l ity is their home, and that there's tenancy criteria ,  
and that you get further and further down into this new language,  and it's a lmost l ike a 
setup for fai lure ;  that you're not going back, you're going to ski l led n ursing ,  you're going to 
basic care, even if you're able to stay there, and our services aren't good enough ,  you can 
h i re home hea lth agency or somebody else to do the services, we don 't care. It's your 
home. There's a h uge contrast between what a faci l ity, a hospital would send a patient 
home with the necessary home health care component attached to that, and the person 
would be j ust fine, l iving out of their home. It seems l ike that doesn't exist in th is language. 
It's a lmost looking to move them up in  the system right away, rather than a llow them to 
contract for those services or receive those services l ike if they were in  their own home. 

M. Anderson : Do we agree assisted l iving is their home? 

Rep. Porter: Yes, it is their home. 
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M. Anderson:  There are times when the assisted l iving facility is not capable of meeting 
their needs because they d on't have 24-hour staff l ike a nursing faci l ity does . So they need 
to therefore contract that out, just l ike someone would need to do if they were in their home. 
So the d istinction we're making is the assisted l iv ing facil ity hold ing themselves out as 
being the one that can provide those services? Or is the fami ly and the ind ividua l  taking 
responsib i l ity, and saying I now need hospice, or I now need 24-hour care or supervision, 
or whatever it is , and gett ing that service into my home, which happens to be an assisted 
l iving faci l ity u n it .  

· 

Rep. Porter: I n  this component, other than sub 2 where they l ist receiving hospice, where 
does it specifica l ly state that the tenancy criteria does not apply if the fami ly is contracting 
with a n  outside service to meet their requ i rements inside of thei r  home? That's my concern , 
is that it's very broad in  saying that if they don't meet the tenancy requ irements, they can 
not be a llowed back in un less they're on hospice.  The part on page 5, I don't see as the fit 
to that. 

M. Anderson :  The part on page 5 where it talks about the third party contracts? 

Rep. Porter: No. Wel l ,  because it's not an exception to the criteria ,  to the tenancy criteria ;  
it's just saying that i f  they want to a l low you to have a third party contract, you can .  But it 
doesn't say, up in those p rior ones , where it specifically l ists hospice,  it says if they're 
bedbound with l imited potentia l ,  they're gone. It says that if they require extensive ski l led 
nurs ing,  which doesn't have a defin ition ,  they're gone, even though that ski l led nursing 
cou ld be provided for by an outside service as a contract, and they could stay in thei r 
home. That's my concern . It doesn't say that I can go out and h i re that contracted service , 
and that is not part of my tenancy requ irements. 

M. Anderson : The way that I u nderstand this as we d rafted it, item #5 on page #5 , on l ine 
#5, where it talks about, that each facil ity shal l  complete a service plan when the tenant 
moves i n ,  a nd shal l  u pdate that service plan.  Then , when you go down to l ines 26-28 on 
page 5,  and it ta lks about the service p lan wi l l  identify any third party contractors, we 
believe it does tie those th ird party contractors i nto that service plan .  And so that service 
plan becomes part of their ab i l ity to stay there; saying this is what they need , and here are 
the third party contractors: hospice, home care,  somebody who's just going to s it there with 
somebody because they m ay h ave dementia a nd they wander, and they have to have 
someone avai lable to help them. We saw that as k ind of inclusive that the m inute you say 
you have to h ave a service p lan ,  and those th ird party contracts have to be part of the 
service p lan , that they cou ld  identify what services they are .  But we a lso have to be very 
careful that the assisted l iving faci l ity isn't crossing that l ine a nd becoming basic care or 
nursing faci l ity care .  It's who is provid ing it, and who is contracting for that. 

Chairman Weisz: On page 4, #2 ; there you're talking about the tenancy criteria . So the 
way I read that, it wou ld a lmost argue the service plan couldn't i nclude some of these things 
because the tenancy criteria says you can't. 

Rep. Porter: Does one trum p  the other? It  doesn't matter what you put in  the service plan ,  
the criteria throws i t  out. Let's use just for an example ,  that the extensive ski l led nursing 
care ,  which is a big flag to me because it's so wide open ,  that the assisted l iving faci l ity has 
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l im ited hours of nursing there ,  and the person needs more of that, so they contract that out. 
Then ,  because that's part of the criteria ,  does the service p lan that wou ld a llow them to 
contract that out, trump that criteria to al low them to stay there; or does the criteria trump 
the service plan and say, no you can't do that so you have to go? 

M .  Anderson:  Neither one trumps necessari ly. I think we cou ld craft language that would 
make it clear in  whether it's l ine 1 6-1 8 that the tenancy criteria could include what's 
contemplated in the service p lan and must. . .  I 'm sure we could come u p  with something ,  if 
that's the concern that the tenancy criteria isn't contemplating the service p lan .  Our intent 
was that it is. That fami l ies and ind ividuals can have that service p lan to a llow someone to 
stay in the facil ity. 

Rep. Porter: Going back to th is is their home. It is no d ifferent than being at home or l iving 
in  an apartment and using wheels on meals, or using a home health care agency ,  that if it 
meets my needs,  then we shouldn't be moving them up  to the next level of care. I 
u nderstand your side, where you want to make sure someone isn't in their bed with bed 
sores and hasn't moved for a month ; where it has exceeded what is going on .  B ut there has 
to be language in there that al lows that flexib i l ity of that contracted th i rd party or that faci l ity 
or the fami ly to be able to stay i n  the least restrictive atmosphere and sti l l  have the abi l ity to 
l ive where they're now cal l ing home. 

M .  Anderson : That was our intent, and the reason why, on l ine 25,  for example, of page 4, 
we said not includ ing an ind ividual  who's receiving hospice; because the Department felt 
very strong ly that because it is somebody's home, that if they move i n ,  and six months later 
are d iagnosed with a terminal  i l lness, that's the ir  home, and j ust l ike anyone of us l iving in a 
house somewhere, if we want to stay at home and d ie at home, then we have that right, 
and that's why we have that exclusion . So I th ink,  ph i losophical ly we're talking the same 
things. If we need to work on some word ing .  

Rep. Porter: I wou ld look at the next l ine ,  and rather than saying ,  who requ i res extensive 
nursing care, I wou ld look at that as something that says, who requ i res nu rs ing care that is 
not avai lable at the facil ity or through a th i rd party contract, so that the fami ly has the abi l ity 
to say, no,  we're able to get that. it's expensive and we' re paying real ly good money to have 
mom or dad sti l l  l iving at home, but we' re able to provide that care through either paying 
more at the facil ity off of the service p lan ,  or contracting through a home health agency to 
provide that care ,  rather than have it as an  exclusion right away. I wou ld a rgue that it 
should read something that un less it's not avai lable,  either through the facil ity or through a 
third party. 

M. Anderson : In that regard ,  wou ld you sti l l  be g iving the assisted l iving faci l ity the abi l ity to 
d ischarge? 

Rep. Porter: I hesitate in that. If the facil ity, i n  their criteria ,  set it up and flat out say that 
you are not al lowed to h i re someone outside to do things we can 't do ,  and the person signs 
the least up front, knowing that's the condition of their lease, I 'm less l ikely to have a 
problem with it. I f  the faci l ity is very upfront i n  their leasing process, and says, you know 
what, these are the things we can provide; these are things that we can't; that you can go 
out and get a th ird party contractor, if you can find them, to stay here .  If you can 't ,  then you 
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fal l  out of th is criteria aga in .  I don't have a problem with that, but I don't think that just 
saying extensive ski l led n u rs ing care is a reason to throw someone out. If  the faci l ity says , 
we know we offer l imited n u rsing care ,  but here's five compan ies that can do things for you ,  
that as long as you h ire one of them and it's working , mom and dad can stay here .  

M. Anderson:  We can certa in ly work on language. We need to be careful we don't cross 
the l ine of basic care, and what basic care can provide. I would want some time to think 
about your comments . 

Rep. Porter: My criteria is the crossing of the l ine is where I couldn 't be in my home. If I 'm 
at home, a nd I can get these services, and I can stay at home, that's where it crosses the 
l ine.  

M. Anderson : I th ink  it gets to who is provid ing the service. Because assisted l iving can't 
go to the level of provid ing some of those services; because then they've crossed the l ine 
of basic care .  But if you 're getting a third party to come in; so it's working out that right 
language, I th ink.  

C ha irman Weisz: It is one th ing to define the tenancy criteria , to insure it doesn't cross the 
l ine into basic care or ski l led care .  So they're not hold ing themselves out. Then you have to 
be ab le to fit the service p lan a lmost outside of that because that service plan cou ld be a lot 
broader than what the criteria is for tenancy with in  the faci l ity; because as Rep. Porter 
pointed out, if I can stay at home and get those services, I ought to be able to do it with in 
the assisted l iving faci l ity. G ra nted , they're not able to provide those services. It needs to 
be crafted so that the service p lan can certa in ly exceed the tenancy criteria. 

Rep. Porter: That is the rig ht path . I t  a l l  comes down to the upfront lease. If they say, no, 
we aren 't going to a l low our service plan to exceed , they're a business, and they can 
choose how they want to run it. If they want to be in that business of saying ,  we on ly have 
this much avai lable off of our  service p lan ,  and here's five compan ies you can contract with , 
that may exceed that ,  that should fu l ly be a l lowed . 

Chairman Weisz: The contract from their  perspective is fine; they can 't offer 24-hour skil led 
nursing care .  That makes them a skil led faci l ity. We a l l  agree with that. They can't hold 
themselves out. That's part of the tenancy criteria that they're requ i red to put out .  But, on 
the other  hand , that service p lan ,  within the service p lan for an ind ividua l ,  ought to have the 
flexib i l ity with i n  a third party contract, to say anything I could do in my own house that can 
keep me in the house, should be avai lable with in  that facil ity, if they a llow it with in their 
lease. They're not hold ing themselves out to be basic care or ski l led care .  But if I cou ld get 
those services, stay in my own home, I ought to be able to do that with in  an assisted l iving 
faci l ity, if they a llow that, and that should be part of their contract. So there's a d ifference 
between saying  the criteria says, no you can 't do th is extensive ski l led care ;  that moves 
them up .  But it certain ly shouldn 't l imit them of having a third party contract with in their 
service p lan that says they're going to do that, and based on that, they can stay in their 
home. We don't want to move them into skil led care; that's not our intent. But there is 
concern , and I agree with it, that we'l l  kick them out of assisted living ,  but if they were at 
home, they could sti l l  be at home and get services provided to them. And we certain ly don't 
want to encourage movement into basic care or ski l led care if it doesn 't need to be. 
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Rep. Oversen : J ust to make sure I 'm read ing subsection 2 ,  l ines 23 on page 4 correctly; 
because I th ink the way I was first reading it was wrong.  If I was to separate that into two 
sentences , it would be: a n  assisted l iving facil ity may not serve and may not i nclude i n  a 
tenancy criteria the option of serving a n  ind ividua l  who is bedbound with l imited potentia l  for 
improvement period . The tenancy criteria may not a utomatical ly exclude an individua l  who 
is receiving hospice care ,  nu rsing care or restraints. 

M. Anderson : No.  If I want to break it i nto two sentences, I believe it wou ld read l ike this: 
an  assisted l iving faci lity may not serve and may not include in its tenancy criteria the 
option of serving a n  individual who is bedbound  with l im ited potential for improvement who 
requ i res extensive ski l led nursing care, or who needs restrai nts. That wou ld be one 
sentence. Then the other sentence wou ld say, it can't specifical ly exclude hospice. 

Chairman Weisz: I t  was very poorly written .  

Rep. Mooney: What is the true d ifferences between basic care a n d  assisted l iving care? 
And why do we care since we don't reimburse for either? 

M. Anderso n :  I wou ld say we do  reimburse for basic care .  There are two components of 
the basic care payment. The first one is for personal care services, and that is Medicaid 
funded , and that is through our  Med icaid state p lan ,  and we do receive Federal match , and 
you appropriate the other  genera l  funds. The other component of basic care is room and 
board . Room and board is not reimbursable for basic care by the Federal government, so 
that is a 1 00-percent state funded program; but we do  have genera l  fund appropriation for 
that. So we are provid ing ,  there is Med icaid and other j ust 1 00 percent state funds in basic 
care .  Within  assisted l iving facil ities, you could have ind ividua ls who are el ig ible for home 
and community-based services. So you could h ave somebody in an assisted living faci l ity 
who is receiving services through SPED (SP?) or is receiving services through Medica id 
personal care or one of the waivers ,  because sometimes of the cost of the assisted l iving 
faci l ity, you don't have a large proportion of that, but you do have some ind ividu als who are 
receiving that. I can't remember, it was a few b ienniums ago, we had a n  optional 
adjustment request, and was there a standalone bi l l  at one t ime for room and board for 
assisted l iving? And it was a long the same l ines of what's done for basic care .  B ut that was 
not adopted at that time. And so, what's the d ifference? You start getting into a h igher level 
of care. One of the chal lenges we have i n  assisted l iving l icensing is making that 
determination when someone has violated their assisted l iving l icensing , and general ly the 
reason why they violated it is because they h ave crossed that l ine,  going into basic care .  I 
am not a basic care expert, so I can't tel l  you a l l  those d ifferences .  I 'm sure M iss Peterson 
could ,  if you wanted to ask her. 

Rep. Muscha: My home town is looking to establ ish an assisted l iving center. So I had a 
question .  We d iscussed yesterday with Shel ly on the reporting and the timeframe for that. 
It's on page 5, on Subsection 5, updating the service plan annually or sooner. We were 
d iscussing d ifferent timeframes. Obviously we hope to move forward in Enderl i n ,  and want 
to do what's best. We had thrown out, is annua lly not often enough ?  Is quarterly too m uch? 
I don't know that we rea lly reached an agreement with what we wanted to see on the 
committee. What wou ld you recommend? 
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M.  Anderson:  When we d rafted this, we used annually, and that's fai rly consistent with 
what we look at with many of our home and community-based services. So l ike with a care 
plan for someone who's receiving waiver services or a state p lan ,  we have a service called 
target case management, where that individua l  is, they kind of look into the case and 
assess; and there are d ifferent points in time. Certain ly you could do more often than 
annual ly. That wou ldn 't be a concern . Doing longer than annual ly wou ld probably be a 
concern because peoples' needs could change. And I guess the reason why we d id the 
sign ificant change is because sometimes they have a significant change or sometimes a 
hospital ization can lead to a sign ificant change when they come back, and so certain ly if 
the committee wanted to look at more frequently, that's certain ly up to you ; or less 
frequently. I th ink we feel it should be at least annually. 

Chairman Weisz: Part of the d iscussion; if you take out the hospital ized part, you're sti l l  
s ign ificant change is in there ,  so if there was a significant change after the person is 
hospital ized , it wou ld fal l  i n  there anyway. If  there isn't, there shouldn't be a need , right? 

M. Anderson : That's certain ly a possibi l ity. 

Chairman Weisz: There was a question on page 6, l ine 3 and 4, where it asks , the facility 
shal l  provide the Department with the most recent results d uring the facil ity's l icense 
review. You're not getting that now? 

M. Anderson : I don't bel ieve it's a requ ired component now, and so we just felt the need to 
put in there so we would receive it. So we might be receiving it from some, and not from 
others .  

Chairman Weisz: Has there been an issue on 1 0  and 1 1 ,  having to do with medication 
administration ?  And why that's basically d up l icating al l  that language that's in other 
sections of code? 

M. Anderson:  We added that because of some of the complaints and concerns we have 
had,  have been around the d ispensing of medications and the qual ifications of those 
ind ividua ls who are d ispensing them? 

Chairman Weisz: You cou ldn 't s impl ify n umber 1 0  a nd 1 1 ?  

M. Anderson:  That's kind of standard practice for handl ing med ications. 

Chairman Weisz: You can't reference? 

M. Anderson : The med ication assistant 1 , 1 1  and I l ls a re regu lated by the Board of Nursing, 
as are the LPNs and the RNs. The other pieces;  I don't know if we cou ld use Standards 
adopted by the Board . I 'm not sure if a l l  of them are covered in the Board of Nurs ing rules 
or in the Century Code somewhere. We can fol low up with that with the Board .  With 
Section 1 0 , you'd prefer we say something l ike, they wi l l  fol low policy? 
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Chairman Weisz: If it works . Ideal ly because of thei r  l icensure ,  the med I ,  I I  and I l l ;  there 
has to be supervision , so you a l ready have a n u rse or whatever n u rse practit ioner that 
supervises this, that has to meet their l icensure requ i rements, and a l l  of these requ i rements 
i n  general are there .  So I 'm just wondering if you can 't .  

M. Anderson:  I mis-spoke. The medication I ,  I I  a nd I l ls are actua l ly approved by the Health 
Department. And the LPNs a nd RNs by the board . Aga in ,  we can take a look at it and see if 
we can reference it. I th ink  some of those things are i n  adm i nistrative code.  And so it's do 
we want to reference administrative code and Century Code? That's u lt imately you r  
decision. With # 1 1 ,  I know we h ad d ifferent language i n  there,  a nd through conversations 
and amendments ,  I th ink, now Section 1 1  m irrors what's requ i red for basic care .  

Chairman Weisz: So currently basic care is less strict? 

M. Anderson:  Because basic care is in the Hea lth Department and assisted l iv ing is i n  the 
Department (of Human Services), sometimes of cou rse we' l l  have d ifferences of what we' l l  
b ring forward , and we d iscuss. But we do feel strongly, and one of the reasons we brought 
th is b i l l  forward for d iscussion and debate was because to the genera l  publ ic person who 
comes to visit someone i n  assisted l iv ing ,  or has a fam ily member  in assisted l iving ,  they 
see that l icense from the Department of H uman Services, a nd they're l ikely assuming 
there's a lot more to the l icensing than what has been part of that p rocess. 

C ha i rman Weisz: Further questions? 

M. Anderson : So we wil l  look at those two sections; the tenancy piece and the whole 
med ication pol icy p iece, and the reporting or error p iece to see if there's a d ifferent way to 
make that more succinct or reference back to Century Code that's regu lat ing that. 

Chairman Weisz: I n  particular, Section 1 0, if you can just reference, wou ld certain ly 
s impl ify and clarify because they're al l  u nder their own scope of p ractice a nyway. 

C ha i rman Weisz: We'l l  work on some amendments. 

Chairman Weisz d ismissed the committee. 
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Chairman Weisz: We wil l  take up 2083. It is the assisted l iving b i l l .  I 'm hand ing out an 
amendment. (See Handout #1 ) I know that at least some of their members have some 
concerns with the language d ivided by the department having to do with a concern that 
m ight be an expectation from the cl ient that they are rea l ly hold ing themselves out to be 
more than an assisted l iving faci l ity. The assisted l iving faci l ity m ight find it d ifficult to kick 
them out when they have to . I real ize that is a l ittle crude in a way but in real ity if their level 
of care reaches a point where they are not acceptable to be in an assisted l iving facil ity 
their concern with the way the language read there might be an expectation that they can 
l ive in thei r  home so to speak no matter what. That is a concern by the long term care over 
the amendments even though they have to meet the rules they can't hold themselves out to 
be basic care but the idea that someone can come in by contract and do a l l  these things 
they are afra id that they wi l l  find it much more d ifficu lt to say you can't be here anymore 
because you real ly can't have the care provided or it isn't being provided even though you 
agreed to it is not being provided .  At the same time it is up to the assisted l iving faci l ity to 
determine to write the contract. 

Rep. Porter: I go back to my d is l ike for putting contracts into the century code that each 
faci l ity has their own lawyer, each facil ity has their own criteria but on page 4 l ine 1 6  
through 1 8  that talks about the criteria that is where that would be add ressed . If that facil ity 
does not want to al low those types of contract services that they would do that, maybe we 
just need to add onl ine 1 7  after the word facil ity that the tendency criteria must address the 
specific needs that can be meet with in  the facil ity including contract services so that we 
very expl icitly tel l  those facil ities that at the time the person is signing the lease they need 
to be upfront and say you can or cannot do these th ings in this facil ity. If they al low them to 
even flat out say you know we don't a l low contract services. If you can't meet our 
requ i rements in  this lease then you can't l ive here any longer I don't have a problem with 
that but I also don't want to exclude in that lease the abi l ity for a facil ity to say you know 
what this is your home we don't have an issue with you staying here .  We don't provide 
those services but I you can get those services contracted you are more than welcome to 
stay here.  Maybe inside of those tendency requ i rements that we j ust put that in  there so 
that they know they have to add ress it in  that lease. 
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Chairman Weisz: On page 4 l ine 23 I am a l ittle unclear. You are basica l ly saying that 
now an ind ividual who is bed bound with l imited potential requires skil led nursing care only 
upon the ind ividual  showing the higher needs wil l  be met with third party contractors . But 
then you have the language "provid ing the h igher level of care which would otherwise be 
avai lable in a basic care facil ity". I am a l ittle unclear why that language is in there and a 
l ittle u nclear of exactly what you are saying . 

J u l ie Leer - From the OHS: The original draft when we were working on this, we d idn 't 
have that language but after talking with the long term care association in order to 
anticipate some of their concerns that have been d iscussed here a l ready is pointing out 
that they are going to be seeking services through a third party contractor so they can stay 
in  an assisted l iving faci l ity arraignment. We were just saying that they would be the th i rd 
party contractors who provide the h igher level of care wh ich would otherwise be provided . I 
th ink as you read it I could see where providing is an ambiguous term that I d idn't anticipate 
when I wrote it but now that I look at it it wou ld be how the h igher needs wil l  be met by third 
party contractors who wi l l  provide the h igher level of care wh ich would otherwise be 
avai lable .  That is where I th ink providing has a duel meaning and I d idn't anticipate the one 
that you took verses the one that I met. 

Chairman Weisz: So that helps. I 'm just wondering why we would even need to say 
"wh ich is otherwise avai lable in a basic care nursing facil ity"? 

Leer: I n  talking to the long care term association they were concerned that people wil l  
come i nto an assisted l iving faci l ity and they wi l l  think they can stay there through the end 
of l ife regard less of what their needs might change to be. As we d iscussed there are some 
concerns that they would perhaps be more appropriately served in a basic care faci l ity or a 
ski l led nu rsing faci l ity. I n  order to represent we are talking about the fact that assisted 
l iv ing facil ities could continue to rent to people who need those h igher level of cares. They 
cou ld only do so if they represented a third party contract and I th ink that the long term care 
association j ust wanted people to understand that we are going to g ive you a special 
d ispensation as long as you have a third party contractor but they want them to real ly 
recogn ize that this is really care that wou ld be better served in  a d ifferent faci l ity. If it is not 
in there I don't th ink it is going to change the way the way practice this because our 
expectation wil l  sti l l  be that they have those tendency criteria in  p lace. 

Chairman Weisz: Restate how you would reword this. 

Leer: it could be "only upon the ind ivid ual showing how the h igher needs wil l  be met by 
th i rd party contractors who wil l  provide the h igher level of care". So instead of provid ing it 
wil l be who wil l  provide. 

Chairman Weisz: Maybe it should say "which normal ly would be avai lable in the basic care 
faci l ity" . Could you repeat the language again? 

Leer: Change "provid ing" to "who wil l  provide" . Then you suggested the language "wh ich 
would normal ly be avai lable". 
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Rep. Fehr: Coming back to the tendency criteria and in  reference to the reference 
Representative Porter had made the question is if we insert language regarding third party 
contractors is it necessary to say g iven that in  subsection 2 there is d iscussion , does it help 
to clarify language as it is suggest and three does it muddy the waters further in  your 
opin ion mean ing that what we don't want is to imply a cond ition that they can't restrict or 
d isal low third party contractors or if someone has a third party contractor supplying a need 
and they are not supplying the needs fu l ly or they d iscontinue whatever that their tendency 
criteria can manage. We don't want to take away their abi l ity to manage their tendency 
criteria .  

Leer: I th ink that the language that Representative Porter proposed would be 
compl imentary to the rest of the process so I don't see that as creating any kind of 
ambiguity. Our position is that they can currently do that but I th ink that the position that 
has been presented to us by the long term care association is that the more clarity that we 
can provide in the legislature of the ru les the better so I think that they wou ld perhaps 
appreciate the expectation is of the legislative assembly and passing these to include 
something l ike what Representative Porter suggested so we wou ld be fine with someth ing 
l ike that as wel l .  

Rep. Mooney: Are we moving the assisted l iving facil ities to a h igher regu lated status 
simi lar to n ursing homes or basic care ,  does it change regu lations at a l l  or is it just the 
provisions for the a l lowance for the health care? 

Leer: I th ink that is probably one of the decisions that you have to make is whether or not 
we are putting an expectation on an assisted l iving faci l ity that is greater than what they 
should be. We are trying to craft this obviously in a way that says look you are an assisted 
l iv ing faci l ity your l icenses is an assisted l iving faci l ity you are l imited to what you can 
provide there. However keeping in the spirit of home and commun ity based services wh ich 
is also someth ing they try to do to help people stay in their homes. We want to do what we 
can to the extent that third party care is avai lable and there are contracts avai lable wh ich 
we do see throughout the state that people are able to stay in their homes because they 
are fortunate enough to find the people who can provide the services. So we recogn ize 
trying to make the two concepts match . I think that we are comfortable that we can 
reg u late this with these additional changes. I know that one of the concerns that the long 
term care associations expressed was when wi l l  people be able to d ischarge someone. 
When will they be able to say we can no longer provide care for you here because you 
can't provide this and I th ink that our expectation is that we are going to keep a pretty close 
eye on the those third party contracts because we are going to have an expectation that if 
you are staying in an assisted l iving facil ity and you need 24/7 care an assisted l iving 
faci l ity isn't going to provide 24/7 care but our expectation would be if those contracts that 
they have in place would a l low for that so they would have a 24/7 attendant. Our 
expectation would anticipate that if someone has 24/7 care need that that would be 
accommodated in those third party contracts. Aga in  it's that balance. 

Rep. Fehr: In the proposed amendments on page 6 l ine 1 8  there is removing the phrase 
"sign ificant med ication errors or pattern of errors" are you able to explain the intent of that? 
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Leer: It was one of the things that was discussed in some of the earlier d iscussion by the 
committee on how that was worded and what we were trying to get to was the fact that they 
are going to have certain expectations of how they are going to be reporting accord ing to 
whatever their boards are .  The more we qual ify that language and the more we tried to 
l imit it or d raft it i n  a certa in way the more it might take them outside what the expectations 
are of their l icensure or of their scope of practice so we said wel l  let's just make it that they 
have to do this according to what the reporting requ i rements are and that wi l l  cover those 
d ifferent levels of med ication management that we have in there .  

Chairman Weisz: Representative Porter can you g ive your suggested change? 

Rep. Porter: On page 4 ,  l ine 1 7  so we are clear after the word "faci l ity" to insert includ ing 
any contract services and the cond itions under wh ich a tenant may be requ i red to move out 
of the faci l ity so that the facil ity then included that in their orig inal lease upfront. On page 4 
l ine 26, after the word contractors it would say, "Who wi l l  provide the h igher level of care 
which wou ld normal ly be ava i lable in a basic care faci l ity" . 

Chairman Weisz: At this point that is what we discussed prior to you coming in and at least 
making those changes. I d id tel l  the committee your concerns and if you want you are 
welcome to re-iterate them. Do you have any comments on those proposed suggestions? 

S helly Peterson - President of Long Term Care Association:  Our main concern is 
when the department testified on concerns and issues with assisted l iving they indicated we 
are keeping people far beyond their capabi l ities and putting them in situations that weren't 
good for anyone.  Our concern is assisted l iving facil ities have d ifferent l ife safety standards 
and our l ife safety standards in assisted l iving are far d ifferent than basic care of nursing 
facil ity and the staffing is far d ifferent. Our concern is l ife safety, evacuation , keeping 
people safe when they requ i re two person transfers or one on one care it becomes a very 
d ifficu lt s ituation at which many facilities then can't care for those individuals and a 
d ischarge notice is in itiated . We are concerned that this would set up the publ ic to th ink that 
facil ities could be a l lowed to do this when they are great concerns about their bui ld ing and 
the capabi l ities to do it. Right now in the basic care defin ition ,  if we meet their defin ition we 
must be l icensed as basic care. 

Rep. Porter: So after the word contractors it wou ld read "who will provide the h igher level 
of care which wou ld normally be avai lable in a basic care of nursing faci l ity" . 

Peterson:  So in essence you wou ld al low any assisted l iving faci l ity either through 
themselves or a contract to keep a person forever? 

C hairman Weisz: I don't bel ieve they wou ld be able to. 

Peterson : But you would a l low it, the regu lations wou ld a l low that. We do have a lot of 
concern about third party contractors and I know your  language would only al low it and the 
faci l ity could say no but I th ink this just invites more issues and problems of people rea l ly 
wanti ng to stay when it is not appropriate or safe and they requ i re a h igher level and 
a l lowing a lot of th i rd party contractors where I don't know where they come from, we don't 
th ink it's safe . 
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Rep. Porter: When I look at putting contract law into the century code and restrictions I 
tend to side on the other side of the pendulum than what you are talking about. I would 
rather each faci l ity make that conscience decision . Just because they don't want to be the 
bad guy in their criteria I am not runn ing the facil ity from the capital I would much rather 
leave it so if they want to do it, if they want to al low it they certain ly have that window in 
here to do it. I f  they don't then al l  they have to do is include that in  the orig inal tendency 
contract or lease and say we don't a l low it and then they are off the hook and we don't have 
to worry about it. To make a blanket statement saying no you can't even though the 
services might be avai lable and you might have a facil ity that it's ok. I don't lean that way of 
taking a big red magic marker and say no you can't do it. I would much rather they run their 
business model the way they want to run it. We have given them the abi l ity to say no, we 
have g iven them the mandate that says they have they have to address it so they don't 
have an option in here to not add ress it in their lease and they get the abi l ity to choose. 

Peterson:  They have that abi l ity now to have third party contractors in their facil ities so 
they are doing that now to help people meet the current tendency criteria but we don't a l low 
them once they need basic care and nursing home care. 

Rep. Porter: They wouldn 't have the abi l ity if th is goes forward as you have suggested . It 
would be very clear and concise that they cou ldn't do that. 

C hairman Weisz: You could have third party contracts but you cou ld only go up to a 
certa in point. 

Rep. Porter: I move the amendments with the correction in  the language that changes the 
verbiage "who wi l l  provide the h igher level of care which would normal ly be avai lable in the 
basic care nu rsing faci l ity". 

Rep. Fehr: Second.  Just for the point of d iscussion I bel ieve where it says who wil l  
provide I th ink the word "would provide" is the correct language. 

Rep. Mooney: On the surface I support the idea of being able to move in  this d i rection to 
a l low for greater flexibi l ity for folks that are in  an assisted l iving . However I am sti l l  a l ittle 
concerned about maybe some potential l iabi l ity issues and I have heard from my loca l 
assisted l iving providers back in my district who are asking me not support this. So g iven 
those concerns and I am sti l l  not 1 00 percent satisfied that this would not put them at risk I 
wi l l  be resist ing the motion based on that. 

Motion to Adopt Amendments with the correction "who will provide the h igher level of care 
which would normal ly be avai lable in  basic care nursing faci l ity" 
Motion made by Representative Porter. 
Seconded by Representative Fehr. 
Tota l Yes 8. No 5. Absent 0. 
Motion Carried . 

Rep. Porter: I move the amendment on l ine 1 7  after the word faci l ity to insert the language 
" including contract services" . So then it is very clear that the faci l ities need to state in their 
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lease and tendency requ i rements if they a l low contract services or not and what they can 
a l low so they are very clear with the individ uals moving in that if you have needs above 
what are here either you can or cannot stay here that we don't a l low contract services or we 
do. Then it is very clear on the signing of the lease . 

Rep. Fehr: Second.  The amendment is includ ing contract services, I believe earl ier in  
d iscussion you sa id including any contract services I th ink i t  means he same thing but just 
to be clear on what word ing you want to use on the amendment. 

Rep. Oversen :  When we are ta lking about tendency criteria is that broadly l ike admission 
criteria l ike it's j ust a broad set of requ i rements that apply to everybody. This not an 
agreement for j ust one tenant, th is is something that appl ies to all before they can get into 
an agreement correct. I th ink the way this is written with "what can be met in the facil ity" is 
ok but I do have concerns that we are then requ iring them to l ine out every potential 
situation that might come up with what services they might have to contract for and they 
might not know al l  of those situations ahead of time. I am concerned that we are l im iting it 
with the language that we are includ ing .  

Rep. Hofstad:  If you i nclude contract services approved by the facil ity does that take i t  to 
a point where it becomes back on the facil ity whether or not those services are the right 
kind of services? 

Chairman Weisz: I th ink the intent is saying "with in  our facil ity we wil l  a l low you to contract 
for these types of services" . I n  other words they cou ld say 2417 care is not a l lowed . 

Rep. Porter: Maybe the language need to say "with in the facil ity including any contract 
services al lowed" just to clear it up so they are up front when sig n ing a lease they know 
what contract services may be al lowed . I agree to change the language to " including any 
contract services al lowed" 

Rep. Fehr: I am fine with that as a second I don't think it changes anyth ing but I think it is 
substantia l ly the same language 

Motion to Adopt Amendment and insert on l ine 1 7  " including any contract services al lowed" 
Motion made by Representative Porter. 
Seconded by Representative Fehr. 
Voice Vote. 
Motion Carried . 

Rep. Porter: I would l ike d iscussion about Ms. Peterson's concerns, in the l iabi l ity section 
of the facil ity when someone in thei r  home is getting contract services . I wrote down "no 
facil ity can be held l iable for the errors and omissions of a contract service provider when 
an agreement is entered between a resident and a third party contractor" . So they are 
standalone even though they are inside of that faci l ity. What it does say is that if the facil ity 
is sign ing the agreement with the th i rd party contractor then they would be part of any error 
in omissions. What this states is if I enter an agreement with a th i rd party contractor that 
even though I am inside of this assisted l iving faci l ity they are not responsible for errors in 
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omissions for that third party contractor even though I am inside of their faci l ity so it would 
g ive them some blanket of l iabi l ity protection . 

C hairman Weisz: If the ind ivid ual contracts with XYZ for 24/7 and XYZ isn't provid ing 24/7 
and the faci l ity is aware that they aren't rea l ly meeting the requirements so does the facil ity 
be exempt from any l iabi l ity of saying you can no longer stay here because the services 
aren't being provided as contracted and if they don't say anything and just let it go and 
something does happen shou ld they or shou ld they not be held l iable. 

Rep. Porter: When I look at how l iabi l ity goes back and forth , once you have the 
knowledge that someth ing is wrong then you g ive up the immunity. I th ink that is fairly 
standard across the realms if l iabi l ity so I hear what you are saying but once you have 
crossed that l ine and have the knowledge and choose not to do someth ing then you are 
also assuming the l iabi l ity and you g ive up that immunity. 

Rep. Fehr: If you are al lowing within your tendency criteria of a l lowing contractors to come 
in potentia l ly you may be seen as l iable so I think the argument has some vita l ity that 
perhaps some language in  here . The simplest way to avoid that would be to say no I am 
not going to a l low any third party contractors in because I don't want to take on anyth ing .  If 
I agree to a l low take them in  I may inherently be taking on some l iabi l ity. I th ink that wou ld 
be unnecessary so I think the idea has some merit. 

Rep. Porter: Another way to address this would be to say that if I am the owner of the 
facil ity that before I would let you come in and do third party services inside of my faci l ity 
that I wou ld want a separate agreement and I would want to be l isted as an add itional 
insured on your insurance policy to protect me for any of your errors and omissions. Or 
not address it at a l l .  

Rep. Kiefert: I 'm th inking that if a third party isn't providing the services maybe we should 
provide a way for the faci l ity to terminate their contract. 

Rep. Oversen :  The contract with the third party contractor is that solely with the ind ivid ual 
receiving the services or is there also a part that appl ies to the facil ity? 

Chairman Weisz: I don't believe the facil ity wou ld be able to enter into it. 

Rep. Porter: They wou ld have to agree to a l low the third party contractor. 

Rep. Oversen :  I th ink the language instead of saying no faci l ity can it should be an 
assisted facil ity may not be held l iable. 

Leer: I th ink it is more matter of whether or not the leg islative assembly decides its good 
pol icy to provide this .  I don't know that there are a lot of un intended consequences from 
the way that it is written it is pretty specific that it is a mistake by a third party vendor a the 
third party contractor. It is what you are immunizing the faci l ity against. If you have a third 
party contractor and they are provid ing 24/7 care and the person that they have there at 
three in the morn ing isn't able to faci l itate an evacuation and there is a fi re in the faci l ity and 
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they find that the fire i n  the facil ity is because the facil ity fai led to do something ,  that is 
b lurry. I don't know that there is a real ly easy way to legislate around some of those things. 

Rep. Musch a :  Did someone make the statement that there is no oversight of th i rd party 
contractors in  this state? 

Chairman Weisz: The facility has no oversight on the third party contract. 

Peterson: What happens now is a facil ity a resident comes i n  and if they need a third party 
contract that ind ividua l  resident contracts with that third party and we may or may not even 
know about it. So that contract right now is between the resident a nd the third party that is 
del ivering the service. We don't have any oversight on the approval or anything .  

Rep. Oversen : I move to add a n  amendment wherever Austin sees fit that says "an 
assisted l iv ing faci l ity may not be held l iab le for the acts or omissions of a third party 
contractor." 

Rep :  Porter: Second . 

Motion to Adopt Amendment adding "an assited l iving facil ity may not be held l iable for the 
acts or omissions of a third party contractor". 
Motion made by Representative Oversen .  
Seconded b y  Representative Porter. 
Voice Vote. 
Motion Carried . 

Rep. Feh r :  I move a Do Pass As Amended on SB 2083. 

Rep. Hofsta d :  Second . 

Motion for a Do Pass As Amended on SB 2083 
Motion made by Representative Fehr. 
Seconded by Representative Hofstad .  
Total Yes 8 .  No  5 .  Absent 0 .  
M otion Carried . 
Floor Assign ment Representative Fehr. 



PROPOSED AMEN DME NTS TO ENGROSSED SENATE B I L L  NO. 2083 

Page 4, l ine 23, remove the first "not" 

Page 4, l ine 23, replace ", and may not" with "an individual who is bedbound with l imited 
potential for improvement who requires extensive ski l led nursing care, or who needs 
restraints, only upon the individual showing how the h igher needs wi l l  be met by third­
party contractors providing the h igher level of care which would otherwise be avai lable in 
a basic care or nursing facil ity. An assisted l iving faci l ity must" 

Page 4, l ine 23, remove "the" 

Page 4, l ine 24, replace "option of serving" with "a requi rement for" 

Page 4, l ine 24, replace "who" with "to contract with a third party to receive services if the 
individual" 

Page 4, l ine 25, remove "not including an ind ividual who is receiving hospice care; who" 

Page 4, l ine 26, replace the underscored semicolon with an underscored comma 

Page 4, l ine 26, remove "who" 

Page 4, l ine 26, after "restraints" insert ". This subsection does not preclude an assisted l iving 
faci l ity from serving a bedbound ind ividual who is receiving hospice care" 

Page 6, l ine 1 8 , remove "significant medication errors or a pattern of errors" 

Renumber accordingly 

NOTE:  Subsection 2 will read: 

An ass isted l iving faci l ity may serve an individual who is bedbound with l imited potential for 
improvement, who requires extensive ski l led nursing care, or who needs restraints, only upon 
the ind ividual showing how the h igher needs wi l l  be met by th ird-party contractors providing the 
h igher level of care which would otherwise be available in a basic care or nursing faci l ity. An 
assisted l iving faci l ity must include in its tenancy criteria, a requirement for an ind ividual to 
contract with a third party to receive services if the individual is bedbound with l imited potential 
for improvement, requires extensive skil led nursing care, or needs restraints. This subsection 
does not preclude an assisted l iving faci l ity from serving a bedbound individual who is receiving 
hospice care. 

3/25/2015 :  Pre pared by the Department of Human Services for the House Human Services Com mittee 
.. 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2083 

Page 4, line 1 7 , after "facility" insert ", including any contract services allowed." 

Page 4, line 23, replace "not" with "only" 

Page 4,  line 23, replace ". and may not" with "an individual who is bedbound with limited 
potential for improvement. requires extensive skilled nursing care. or needs restraints. 
upon the individual showing how the higher needs of the individual will be met through 
third party contractors that would provide a higher level of care than that which would 
otherwise be available in a basic care or nursing facility. An assisted living facility shall" 

Page 4, line 23, remove "the" 

Page 4, line 24, replace "option of serving," with "a requirement for" 

Page 4,  line 24, replace "who" with "to contract with a third party to receive services, if the 
individual" 

Page 4, line 25, remove "not including an individual who is receiving hospice care; who" 

Page 4, line 26, replace the underscored semicolon with an underscored comma 

Page 4, line 26, remove "who" 

Page 4, line 26, after the underscored period insert "An assisted living facility may not be held 
liable for the acts or omissions of a third-party contractor working in the facility. This 
subsection does not preclude an assisted living facility from serving a bedbound 
individual who is receiving hospice care." 

Page 6, line 1 7 , replace "the" with "�" 

Page 6,  line 1 8, replace "significant medication errors or a pattern of errors" with an 
underscored comma 

Renumber accordingly 

Page No. 1 1 5.8044. 0200 1 
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Insert LC: 15.8044.02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
SB 2083, as engrossed: Human Services Committee (Rep. Weisz, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (8 YEAS, 5 NAYS, 0 ABSENT AND NOT VOTING). Engrossed SB 2083 
was placed on the Sixth order on the calendar. 

Page 4, line 17, after "facility" insert ", including any contract services allowed," 

Page 4, line 23, replace "not" with "only" 

Page 4, line 23, replace ", and may not" with "an individual who is bedbound with limited 
potential for improvement, requires extensive skilled nursing care, or needs 
restraints, upon the individual showing how the higher needs of the individual will be 
met through third party contractors that would provide a higher level of care than that 
which would otherwise be available in a basic care or nursing facility. An assisted 
living facility shall" 

Page 4, line 23, remove "the" 

Page 4, line 24, replace "option of serving," with "a requirement for" 

Page 4, line 24, replace "who" with "to contract with a third party to receive services, if the 
individual" 

Page 4, line 25, remove "not including an individual who is receiving hospice care: who" 

Page 4, line 26, replace the underscored semicolon with an underscored comma 

Page 4, line 26, remove "who" 

Page 4, line 26, after the underscored period insert "An assisted living facility may not be 
held liable for the acts or omissions of a third-party contractor working in the facility. 
This subsection does not preclude an assisted living facility from serving a bedbound 
individual who is receiving hospice care." 

Page 6, line 17, replace "the" with "�f' 

Page 6, line 18, replace "significant medication errors or a pattern of errors" with an 
underscored comma 

Renumber accordingly 
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Testi mony 
Department of H u m a n  Services 
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Senate B i l l  2083 - Senate H u m a n  Services Com m ittee 
Senator J udy Lee, Chairman 

J a n u a ry 1 2, 20 1 5  

Cha i rm a n  Lee, mem bers of the Sen ate H u m a n  Services com m ittee, I a m  

J u l ie Schwa b,  D i rector of the Med i ca l  Services Divis ion fo r the Depa rtment 

of  H u m a n  Serv ices ( Depa rtm ent) . I am here today to s u p port Senate B i l l  

2083,  which w a s  i ntro d u ced at t h e  req u est o f  the Depa rtment .  

There a re cu rre nt ly 71  l i censed assisted l iv i n g  (AL)  fac i l it ies in  N o rth 

Dakota . The Depa rt m e n t  is responsib le  for the a n n ua l  l i ce n s u re of these 

AL fac i l it ies . The Department of H ea l th is respo nsib le for the a n n u a l  food 

a n d  lod g i n g  l icen s u re of the faci l it ies . 

The Depa rtment has received a n  i ncreased n u m ber of com p l a i nts a n d  

concerns over the past two yea rs .  Based on these con cerns, the 

Depa rtm e n t  is proposi n g  to add more g u id e l i nes a n d  req u i re m e n ts for the 

AL fa ci l it ies to a ss u re safety for the ten a nts resid i n g  in  AL fac i l it ies in  

North Da kota . 

Sect ion 1 of the B i l l  a me n d s  North Da kota Centu ry Cod e  sect ion 5 0 - 3 2 - 0 1  

to i nc l u de a d d it ion a l  defi n it ions specifica l l y  re l ated to : "a buse, " "fi n a n ci a l  

exp lo itati o n , "  " menta l a ng u is h , "  "physica l i nj u ry,"  a n d  "sex u a l  a b use or 

explo itation . "  

Sectio n  2 of the B i l l  a mends North Da kota Centu ry Code section 5 0 - 3 2 -

0 2 .  T h e  p ro posed cha nges t o  t h i s  sect ion wi l l : 

• Al low the Depa rtment to issue a provis i o n a l  l i cense va l i d  fo r n o  

l o nger  th a n  90 d a ys which ca n b e  ren ewed fo r a n  a d d itio n a l  90 
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d a ys to correct defic iencies.  If the corrections have not bee n m a d e  

after 9 0  days, t h e  Depa rtment may deny t h e  AL fac i l ity's a p p l ica tio n  

o r  m a y  revoke its l i cense.  Cu rrent ly cha pter 5 0 - 3 2  d oes not i nc l u d e  

l a n g u age t o  a l l ow fo r a provisi o n a l l icense w h e n  d efic iencies a re 

fou n d .  Revocat ion is the a l ternative.  By a d d i n g  l a n g u a g e  to a l low 

fo r provis iona l  l icen ses the Depa rtment a n d  the AL fac i l i ty ca n 

conti n ue to work together w h i l e  the deficiencies a re be i n g  

co rrected ,  versus req u i ri n g  ten a n ts t o  leave their  cu rren t  l iv i n g  

a rra n g e m e nts beca use o f  a revocation o n ly t o  have t h e  fac i l ity 

resolve i d e ntified d eficie n cies a short ti me later  a nd h a ve its l icense 

re i n stated . The pro posed l a n g uage fo r a provisi o n a l  l i ce nse was 

obta i n ed from the ski l led n u rs i n g  fac i l ity Ad m i n istrative R u l es 

cha pter 3 3 - 0 7- 03 . 2- 0 3  . 

• A l l ow the Depa rt m e n t  to con d u ct a n  onsite vis it  of a n  AL fac i l i ty 

prior to issu i n g  a l i cense.  

• Req u i re a n  AL faci l ity to notify the Depa rtment i n  writ i n g  3 0  d a ys 

i n  a dva nce of a tra n sfer o r  cha nge of ownersh ip,  a c h a nge of n a m e  

o f  the faci l ity, a cha n g e  of a d m i n istrato r, or  a cha n g e  i n  bed 

ca pacity . 

Sectio n  3 of the B i l l  a me n d s  North Da kota Centu ry Code sect ion 5 0 - 3 2-

0 3 .  The proposed cha n g es to th is sect ion wi l l :  

• Req u i re the Depa rtment to esta b l ish a m ethod to i n vestigate 

com p l a i n ts, i n c l u d i n g  a l legat ions of a buse of a ten a nt,  a n d  req u i re 

the Depa rtment to create ru les to esta b l ish a process for the 

i n vestig at ion of co m pl a i nts.  
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Section 4 of the B i l l  a mends N o rth Da kota Centu ry Code section 5 0 - 3 2-

0 5 .  The proposed cha nges i n  th is sect ion wi l l : 

• Req u i re AL fac i l it ies to have ten a n cy criteria that a d d ress the 

specific needs that ca n be met with i n  the fac i l ity and the cond it ions 

u nder  w h ich a ten a n t  may be req u i red to m ove out  of the faci l ity . 

Addition a l ly,  th is  su bsection w i l l  req u i re a fac i l ity to a n n ua l ly 

reeva l uate a ten a nt's a b i l ity to meet the ten a n cy criteria ; sooner  if 

there has been a sig n ifica n t  cha n g e  in the ten a n t's needs or if the 

ten a nt has been hospita l ized . 

• I n  su bsect ion 2, the proposed c h a nges prec l u d e  a n  AL fac i l ity fro m 

servi ng a n  i n d ivid u a l  who is bed b o u n d  a n d  fro m i n cl u d i n g  serv ices 

for a bed bo u n d  i n d ivid u a l  as a n  option i n  the ten a n cy criteria . 

Bed bou n d  is med ica l ly defi ned as someone who is confi ned to bed , 

on  bed rest, o r  bed ridden . 

• I n  su bsect ion 3 ,  the proposed cha nges w o u l d  precl u d e  a n  AL 

fac i l ity from representi ng  itse lf  as a fac i l ity that provides m e m o ry 

ca re services to i nd ivid u a l s  with m e m o ry ca re needs, such as 

A lzhei m e r's d isease or  dementia , a n d  a l l ow the Depa rtment to 

revoke the l icense of an AL fac i l ity that represents itse l f  as be i n g  

a n  AL faci l ity that provides memory ca re services.  

• I n  su bsectio n  4,  the proposed c h a nges wo u l d  req u i re a fa ci l ity to 

com plete an assessment with i n  seven days of a hospice e l ecti o n  to 

e n s u re there is a coord i n ated p la n of ca re a mong hospice, the A L  

fac i l ity, the te n a nt,  a n d  a n y  a p propriately a p poi nted represe nta tive 

of the ten a n t .  
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• I n  su bsect ion 5 ,  the cha nges proposed wou ld  req u i re a n  A L  fa ci l ity 

to com plete a service p l a n  when a ten a nt moves i n  a n d  to u pd ate 

the p l a n a n n u a l ly ;  sooner if there has been a sig n ifica nt cha n g e  i n  

the ten a nt's n eeds o r  i f  the ten a n t  has been hospita l ized . 

• I n  su bsect ion 6,  req u i re that of the a n n u a l  1 2  h o u rs of co n ti n u i n g  

ed ucation req u i red for the a d m i n istrato r  each yea r, at  least 6 h o u rs 

m ust be d i rect ly re lated to AL.  I n  a d d it ion ,  tra i n i n g  o r  e d u cat ion 

re lated to v u l nera b l e  a d u l t  protection services wou l d  be req u i red 

a n n ua l ly .  

• I n  su bsect ion 7,  req u i re t h e  A L  fac i l ity t o  u pdate t h e  i n itia l  

eva l u ation a nd service p l a n a t  least a n n u a l ly a n d  req u i res a p l a n  of 

ca re which i n cl udes necessa ry th i rd - pa rty contracts to be pa rt of 

the ten a nt record . 

• I n  su bsect ion 8, req u i re a n  AL fac i l ity to provide the Depa rtment 

with the resu l ts of the consumer satisfa ction  su rvey wh ich is 

con d u cted every 24 months a nd to identify the fa c i l i ty's p l a n  to 

correct any resu l ts that demonstrate co n s u m e r  d issatisfactio n .  

• I n  su bsect ion 1 0 ,  req u i re a n  AL faci l i ty to deve lop a n d  fo l l ow a 

pol icy on med icat ion a d m i n istration  a n d  req u i re a n  AL fac i l ity to 

report medicat ion a d m i n istrat ion errors to the Hea lth  Depa rtment .  

• In  su bsect ion 1 1 , req u i re a n  AL fac i l ity to  deve lop pol ic ies for 

receiv ing,  i n vestig ati n g ,  a n d  reso l v i n g  com p l a i nts, rece ived from 

ten a n ts a nd fa m i l ies .  

I n  su bsection 12 of sect ion 5 0 - 3 2 - 0 5  cu rrent ly exists i n  su bsect ion 5 of 

N o rth Da kota Ce ntu ry Code section 5 0 - 3 2 - 0 2  wh ich is be i n g  a mended i n  
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section  2 of th is b i l l .  It m a kes m o re sense for it to be located with i n  

section 5 0 - 3 2 - 0 5 ,  s o  t h e  Depa rtment  proposes it b e  m oved . 

This concl u des m y  testi mony a n d  I wou ld  be ha ppy to a n swer a n y  

q u esti o n s .  
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Testimony on SB 2083 
Senate H u man Services Com mittee 

January 12, 2015 

Good Morn ing Cha irman Lee and members of Senate H uman Services. My name 

is  She l ly Peterson, President of the North Dakota Long Term Care Association .  We 

represent over 200 nurs ing faci l ities, Basic Are and Assisted Living Faci l ities. I am 

here to testify in  support of SB 2083, with severa l amendments for you r  

consideration. We have been forma l ly representing Assisted Living for 14 years 

and today we represent 93% of a l l  the Assisted Living faci l it ies i n  ND .  

Over the past yea r we have been meeting with our  Assisted Living members 

d iscuss ing the right ba lance of regulations and the free market of desir ing to 

exceed the expectations of ind ividua ls desi ring this type of l iv ing environment. 

Assisted Living is the most popular  and desired l iving a rra ngement among the 

residentia l  ca re settings. Based upon a su rvey conducted by P innacle Qua l ity 

Insight, one of the la rgest compan ies surveying and measur ing qua l ity of ca re a nd 

qua l ity of l ife i n  Long term ca re in the US, North Dakota Assisted Livi ng faci l ities 

exceeded a l l  e leven measures of qua l ity compared to their  cou nterparts in other  

States. 

Assisted Living faci l ities in North Dakota strive to provide personal choice, 

a utonomy, independence and a ca ri ng/supportive environment. All of my 

professiona l  ca reer has been in  long term care. I have a masters in  socia l work 

from Denver U niversity, 25 years in my current position a nd 11 years with the N D  

Department of H u man  Services. Whi le with OHS, I worked with commun ities 

developing programs and services under the Older Americans Act and d eveloped 

Ombudsman services in  the 10 county area surround ing Bismarck. As a n  

Ombudsma n I i nvestigated concerns o n  behalf of nurs ing home, basic Care and 

Board and Lodging residents and the i r  fami l ies. It was in  th is  capacity, as the 

Ombudsman that I deve loped a deep respect for faci l ity administrators and staff 

of Long Term care fac i l it ies. The ir  focus was a lways on the resident and the 
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commitment to "bend over backwards' to make things right. I conti nue to see 

th is strong commitment today. 

In December  of 2013, the Department of Human Services a pproached our 

Association because of concerns in  Assisted Livi ng. At the conclus ion of that 

meeting I gathered our Assisted Living members and we proactive ly began 

d iscussing the concerns a nd sol utions. Over this past yea r  we have developed 

d raft legis lation, submitted it to the Depa rtment for their i nput a nd then 

conducted s ix regiona l meetings aga in  gathering input, suggestions and revis ions 

to the proposed legislation . 

Many of the items in  th is b i l l  d raft are solutions brought forwa rd by Ass isted 

Livi ng fac i l it ies. Based upon our  extensive review and study we have nu merous 

cha nges for your  consideration.  We be l ieve our cha nges wi l l  strengthen the b i l l  

and  have the right ba l ance of government oversight. We have verba l ly shared a l l  

of o u r  suggested changes with the Department a n d  a re hopefu l of the i r  

agreement. However, you a re the  pol icy makers a nd we ask you to support 

• SB 2083 and our proposed amendments. We be l ieve them to not on ly be fa i r  and 

reasonable, but  what  the consumer desires and wants. We approached this issue 

that the fac i l ity is responsib le and accou nta ble and the ro le of government is non­

intrusive . 

• 

An Assisted Livi ng fac i l ity i s  a congregate residentia l  sett ing with private 

apartments and services you contract for based upon ind ividua l  needs. A La Ca rte 

services a re contracted for based upon a agreed service p lan .  A p lan  that 

promotes independence. Most faci l it ies provide a fu l l  range of services from 

house-keeping, to bath ing assistance, to medication management, to hospice 

care. Each tenant chooses what they need a nd desire. Today, a lmost a l l  tenants 

a re private pay {98%), with long term ca re insurance he lp ing to pay for the b i l l  for 

25% of tenants . Today in  North Dakota there a re a bout 2500 ind ividua l  l iv ing in  

a n  Assisted Livi ng fac i l ity . 
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Now for the Amend ments: 

1 .  On page 3, on l i ne  25  i t  requ i res the faci l ity to  notify the depa rtment 30 

days in advance of four  changes. Notifying 30 days in advance is not a lways 

possib le, i .e .  immed iate d ism issa l of the Admin istrator. What we request in  

th is section is the  same sta ndard as Nurs ing Faci l ities. have for notifying the 

Hea lth Depa rtment of changes regard ing a change in  Admin istrator or the 

Di rector of Nu rsi ng, notification with in  30 days of the change. 

2. On page 4, under Powers a nd d uties of the Department add a new duty. 

The new duty would be : Annua l ly the Department of H u ma ns Services sha l l  

c·ompi le a written report on substantiated compla ints. I t  i s  our  desire to  be 

proactive on issues in  Ass isted Livi ng, th i s  report wi l l  he lp  assure 

transparency and ea rly identification of a ny issues or concerns. Th is wi l l  

a lso he lp  guide our  association as  we  de l iver educations and tra i n ing on  

issues importa nt in  ass isted l iving. 

• 3.  On page 4, l ine 23 & 24, de lete the la nguage "or if the tenant has been 

• 

hosp ita l ized." We be l ieve the la nguage is redu ndant and not necessary. 

We support the proposed standard of reeva luat ing the tenant's a bi l ity to 

meet the tenancy criteria a nnua l ly and a nytime there is a s ignificant 

change. A hospita l ization wou ld be triggered under a s ign ificant change, 

thus we don't th ink it is necessa ry to l ist it sepa rate ly. 

4. On page 4, l i ne  28 & 29 we request that you de lete "or who has a known 

active substa nce abuse problem."  Th is is one issue we orig ina l ly supported, 

however, after our six regional  meeti ngs a nd add it ional  i nput from the 

providers we be l ieve it should be removed . F i rst we don't bel ieve a 

specific d isease, and non-control of it should automatica l ly make someone 

not a l lowed to l ive in  an Assisted Living. Add iction is a l ife long i l l ness a nd 

bumps ca n occur a long the way occur. Assisted Living m ight be the best 

envi ron ment. We a lso aren't sure what "active su bstance a buse prob lem 

might be . If a n  ind ividua l  is not be ing a good neighbor, d isruptive or 
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harmfu l to self or  others, that m ight be a better ways to address this issue . 

A l l  fac i l ities address destructive behavior that impacts others, so we th ink  

this la nguage regard ing su bstance abuts should be de leted . 

5 .  On Page 4, l ine 3 1  and the fi rst word on the top of page 5, de lete "such as  

Alzheimer's  d isease or dementia." We support the i ssue the Depa rtment is 

addressing in th is  section but think it needs to be more specific a nd 

concrete . The issue as  we understand has been out-of state compa n ies 

moving into North Da kota and their desire to deve lop ca re dementia un its 

in Ass isted Livi ng. This is not a l lowed in North Dakota, however how you 

arrive at that conclus ion is not clea rly stated in Century Code, Admin istrator 

Code or Ru le .  Compan ies have done their due d i l igence when moving i nto 

North  Dakota, however this issue is many times m isunderstood . Thus we 

th ink  to make it as  c lear as  possible that sentence should read :  

An Assisted Living facility may not advertise or  hold itself out to the 
public as a facility that provides memory care services without additional 
licensure as a basic care or nursing facility. 

6.  On page 5, l ine 10 we ask that the redundant language, "or if the tenant 

has been hospita l ized" be removed.  This wi l l  occur as  a sign ificant cha nge 

which is stated in th is  section .  

7 .  On page 5, de lete a l l  of l i nes 29 and 30. We be l ieve the tenant sti l l  has  the 

right to enter into th i rd-pa rty contracts and we don't be l ieve they should 

have to submit them to the fac i l ity. This  sentence references a "ca re plan", 

a term used in  nurs ing homes a nd basic ca re .  Assisted Living fac i l it ies have 

"service p lans" with tenants. If an  ind ividua l  needs services beyond the 

capab i l it ies of the Assisted Living faci l ity and they can sti l l  meet the move- in 

crite ria of the fac i l ity through th ird-pa rty contracts ( i .e .  Home hea lth vis its), 

this would be acknowledged in their service p lan .  If the th i rd pa rty is 

unab le  to provide the services, and the fac i l ity sees decl ine and has 

concerns regard ing the tenant conti nu ing a bi l ity to meet the tenancy 

• criteria; that wou ld  be addressed with the tenant and fam i ly.  Thus we 
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don't be l ieve th i rd pa rty contracts need to be col lected by the fac i l ity, a nd 

the service p lan wi l l  address the issue of services necessary to keep the 

tenant in compl iance with the tenancy criteri a .  

8. On page 6 ,  delete a l l  of  l i nes 7 & 8 except for the  word resu lts. The cu rrent 

requ i rement in th is section i s  everyone must conduct a consumer 

satisfaction su rvey and give the resu lts to each tena nt. That i s  the 

important person, they are receivi ng and paying for the service .  We 

support the Depa rtment receiving a copy of the resu lts but we don't th ink  it 

is benefici a l  to give the department a p lan on how a ny consu mer 

d issatisfaction is being addressed.  Measuring and improving customer 

satisfaction is a n  ongoing process addressed everyday with every tenant. 

Those fac i l ities who partici pate in the P innacle Qua l ity I nsight survey 

process, get a report every month on tena nt satisfaction and items 

identified as  a concern or issue of tenants . Th is  industry is market driven 

and competitive, if you don't meet the customer needs they wi l l  have 

options to choose from and you never want to lose one customer. The 

important issue is not subm itting a report once every two yea rs to the 

Depa rtment a long with an  improvement plan, but each faci l ity having a 

process in  place that measures qua l ity, addresses improvement that is 

conti nua l  and ongoing with everyth ing communicated to the tena nt. 

9 .  On page 6, on l ine 12, insert after Med ication I I , "Med ication I l l " .  

Med ication I l l ' s  a re students pursu ing a nu rs ing education who have not 

yet passed their nursing l icensure test. We th ink  th is de letion was just a n  

oversight a nd not i ntended, a s  Med ication I l l ' s  a re qua l ified medication 

a ide professiona ls .  

10.The next recommendation for change is  our  most important 

recommendation. We don't bel ieve it wil l  serve any usefu l pu rpose a nd it 

wi l l  just clog the Department of Hea lth with un necessary reports. We ask 

that you de lete l i nes 20 & 2 1  on page 6.  The requ i rement as  written 

requ i res every medication error to .be reported to the Depa rtment of 
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Health .  What constitutes a medication error is comprehens ive and could 

invo lve the pha rmacy not fi l l ing the correct med ication, a transcri pt ion 

e rror, or not givi ng the medication with in  the prescribed t ime. We a re not 

aware of any state or  entity requ iring th is leve l of reporting. Med ication 

e rrors can be very serious, so we don't take this issue l ightly. Last summer 

in  a col l aborative effort with Qua l ity Hea lth Associates of M inot a 

comprehensive Med ication Took Kit on med ication administ.ration  was 

developed . This is offered free to every Ass isted Living Faci l ity in  the State. 

Qua l ity Hea lth Associates, pha rmacists, a nd two RN's provide education on 

the use of the Med ication Tool  Kit, to Admin istrators and Nurs ing staff 

twice last yea r. What we bel ieve to be more va luable is to have a system 

a nd process in  place for med ication errors. The language states we report 

any med ication e rror, so does that mean if our  report f inds issue with a 

Physician,  Pha rmacist or Nurse, we report them, as  part of the med ication 

error to the Hea lth Department? 

We request that this language be de leted and replaced with the fol lowing: 

The Assisted Living facility shall have policies and procedures for receiving, 
investigating and reporting medication errors. The reporting of significant 
medication errors or a pattern of errors must be made to the appropriate 
Agency. 

Our  last a mendment is on page 6, we request that l ines 25 & 26 be removed . Th is 

standard is obsolete and no one has more than two ind ividua l s  shar ing one 

bedroom . 
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This concludes my testimony. We appreciate this opportun ity to testify before 

you on th is i mporta nt topic. This b i l l  has great merit, with many of the changes 

i n itiated by fac i l it ies th rough our yearlong study. We bel ieve our  amendments 

improve the b i l l , serve wel l  the seniors of our  State a nd create a good ba lance 

between the role of government and private enterprise. I wou ld be happy to 

a nswer questions you may have. 

She l ly Peterson, President 
North Da kota Long Term Ca re Association 
1900 North 11th Street 
Bisma rck, N D  58501 
(701) 222-0660 



• Page 3 ,  l i ne  25,  after "writi ng" insert "with in"  

Page 3 ,  l i ne  25,  remove " in  advance" 

Page 4 , after l ine 1 1 ,  i nsert: 

"4 . Annual ly compi l e  a written report on substa ntiated complai nts . "  

Page 4,  l i ne  23,  after "needs" remove ", or  if' 

Page 4, l i ne  24, remove " the tenant has been hospita l ized" 

Page 4, l i ne  28, remove "extensive" 

Page 4, l i n e  28,  after "care" replace the underscored comma with "or" 

Page 4, l i ne  28,  after "restraints" remove ", or  who has a known active" 

• Page 4, l i n e  29,  remove " substance abuse problem" 

• 

Page 4,  l i n e  30 ,  rep lace "represent itself' with "advertise or hold itself out to the pu bl ic" 

Page 4, l i n e  3 1 , remove ", such as Alzheimer's d isease, or" 

Page 5 ,  l i n e  1 ,  replace "dementia" with "without add it ional l i censure as a basic care o r  

n u rs ing faci l i ty" 

Page 5 ,  l i n e  1 0 , after " need s" remove "or if the tenant has been hospital ized" 

Page 5, l i n e  28, after "tena nt" insert and underscored period and remove "; and" 

Page 5 ,  remove l i nes 29 and 30 

Page 6 ,  l ine 7 ,  after the first " resu lts" remove "and with its plans to correct any su rvey 

resu lts that demonstrate consu mer" 
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Page 6 ,  l ine 8 ,  remove "dissatisfaction" 

Page 6 ,  l i ne 1 2 , after ".!1" insert "med ication assista nt I l l," 

Page 6 ,  l i ne 20 ,  after "shal l "  remove "report any medication ad m i n istration error to the 

state" 

Page 6 ,  l ine 2 1 , replace "depa rtment of health" with "have pol icies and proced u res for 

receiving, i nvestigating and correcti ng med ication errors . The pol icies must include 
the process for reporting sign ifica nt med ication errors or a pattern of errors as may 

be requ i red by the state board of n u rs ing or state d epartment of health" 

Page 6, remove l ines 25 and 26 

Renumber accord ingly 

2 
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1 2  
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1 6  
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1 5 . 8044 . 0 1 000 

Sixty-fourth 
Legislative Assembly 
of North Dakota 

Introduced by 

Human Services Committee 

SENATE BILL NO. 2083 

(At the �equest of the Department of Human Services) 

A B ILL for an Act to amend and reenact sections 50-32-0 1 ,  50-32-02, 50-32-03 ,  and 50-32-05 of 

the North Dakota Century Code, relating to assisted living facil ities licensing; and to repeal 

section 50-32-02. 1 of the North Dakota Century Code, relating to assisted living facil ities. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:  

\, 

SECTION 1. AMENDMENT. Section 50-32-0 1 of the North Dakota Century Code is 

amended and reenacted as follows: 

50-32-01 . Defin itions. 

I n  this chapter, un less the context otherwise requires: 

1 .  "Abuse" means any willful act or omission that results in physical injury, mental 

anguish. unreasonable confinement, sexual abuse or exploitation, or financial 

exploitation. 

.2.. "Assisted living facil ity" means a building or structure containing a series of at least 

five living units operated as one entity to provide services for five or more individuals 

who are not related by blood, marriage, or guardianship to the owner or manager of 

the entity and which is kept, used , maintained, advertised , or held out to the publ ic as 

a place that provides or coordinates individual ized support services to accommodate 

the individual's needs and abi l ities to maintain as much independence as possible. An 

assisted l iving facility does not include a facil ity that is a congregate housing facility, 

l icensed as a basic care facility, or l icensed under chapter 23-1 6 or 25- 1 6 or section 

50- 1 1 -0 1 .4. 

�3. "Department" means the department of human services. 

&.-4. "Entity" means an individual ,  institution ,  organ ization,  l imited l iabi lity company, or 

corporation, whether or not organized for profit. 
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1 .5.,. "Financial exploitation" means the use or receipt of services provided by an ind ividual  

2 
3 
4 

without just compensation. the taking or misuse of oroperty or resources of an 

individual bv means of undue influence. breach of a fiduciary relationship. deception. 

harassment. criminal coercion. theft. or other unlawfu l or improper means. 

5 4:-B. " Ind ividualized support services" means services provided to individuals who may 

6 
7 

requ i re assistance with the activities of dai ly l iving of bathing, dressing, toileting ,  

transferring ,  eating, medication management, and personal hygiene. 

8 &:7. "Living un it" means a portion  of an assisted l iving facility that contains a sleeping area, 

9 
1 0  
1 1  

an entry door that can be locked , and a private bath with a toilet, bathtub or shower, 

and sink and which is occupied as the l iving quarters of an individual  who has entered 

into a lease agreement with the assisted l iving facil ity. 

1 2  8 .  "Mental anguish" means psychological or emotional damage that requi res medical 

1 3  treatment or care or is characterized by behavioral change or physical symptoms. 

1 4  .9,.. "Physical injury" means damage to bodily tissue caused by nontherapeutic conduct. 

1 5  
1 6  
1 7  
1 8  
1 9  
20 
2 1  

which includes fractures, bruises, lacerations, internal injuries. dislocations, physical 

pain, i l lness, or impairment of physical function . 

6-:-.lQ... "Related by blood or  marriage to the owner or manager" means an ind ividual who is a 

spouse or former spouse of the owner or manager or is a parent, stepparent, 

grandparent, stepgrandparent, chi ld,  stepchi ld,  grandchild, stepgrandchi ld , brother, 

sister, half-brother, half-sister, stepbrother, or stepsister of the owner or manager or 

the owner's or manager's spouse or former spouse. 

22 .ll,, "Sexual abuse or exploitation" includes those sex offenses defined in  sections 

23 1 2 . 1 -20-02, 1 2 . 1 -20-03, 1 2 . 1 -20-04, 1 2 . 1 -20-07, and 1 2 . 1 -20-1 1 .  

24 SECTION 2. AMENDMENT. Section 50-32-02 of the North Dakota Century Code is 

25 a mended and reenacted as follows: 

26 50-32-02. Licensing of assisted l iving facil ities - Penalty. 

2 7  1 .  An entity may not keep, operate, conduct, manage, or maintain an assisted l iving 

2 8  
2 9  

facil ity or use the term "assisted living" in its advertising unless it is  l icensed b y  the 

department. 
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1 2 .  An assisted l iving facil ity shall apoly annually to the department for a l icense. The 

2 
3 

department may conduct an onsite visit of an assisted living facil ity prior to issuing a 

l icense. 

4 � The department may issue a provisional l icense. valid for no longer than ninety days. 

5 
6 
7 
8 
9 

when there are one or  more deficiencies or a pattern of deficiencies related to quality 

of care or compl iance with l icensing requirements. A provisiona l  l icense may be 

renewed once for no longer than an additional ninety days. If the deficiencies have not 

been corrected upon the expiration of a provisional l icense. the department may deny 

the assisted l iving facility's application or revoke its license. 

1 0  4.  An assisted living facil ity shall pay to the department an annual  l icense fee of 

1 1  
1 2  
1 3  

seventy-five dollars for each facil ity. License fees collected under this section m ust be 

deposited in the department's operating fund in the state treasury. An expenditure from 

the fund is subject to appropriation by the legislative assembly. 

1 4  &.-§.,_ An assisted living facility shall apply annually to the department for a license. After the 

1 5  
1 6  
1 7  
1 8  
1 9  
20 

fifty-ninth day following the notification of noncompliance with annual  l icensing, the 

department may assess a fine of up to fifty dol lars per day against an entity that 

provides assisted living services or uses the term assisted l iving in its marketing 

without a l icense approved by the department. Fines collected under this section must 

be deposited in the department's operating fund in the state treasury. An expenditure 

from the fund is subject to appropriation by the legislative assembly. 

2 1  4:-6. Religious orders provid ing individualized support services to vowed members residing 

22 
23 
24 
25 
26 
27 
28 
29 
30 

in the order's reti rement housing are not subject to this chapter. 

��o more than t\vo people may occupy one bedroom of each living unit of an assisted 
living facility. 
An assisted livin 

g.. Transfer or change of ownership: 

Q... Change of name of the facility: 

.Q... Change of administrator: or 

Q.. Change in  bed capacity . 
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SECTION 3. AMENDMENT. Section 50-32-03 of the North Dakota Century Code is 

amended and reenacted as follows: 

50-32-03.  Powers and duties of the department. 

The department shal l :  

1 .  Take action and give directions necessary to implement th is chapter. 

2.  Establ ish a method to receive complaints related to ass isted l iving faci l ities and to 

investigate complaints or forward the compla ints. including an al legation of abuse of a 

tenant. to the appropriate agency for investigation.  

3.  Establ ish rules governing the l icensing of assisted living facil ities. including rules to 

regulate the appl ication for, approval ,  denial ,  revocation,  and requirements of a 

1 1  

1 2  
� Li l icense. and to establish a proce�s for the investigation. L 1 _ _  ,--\-1.,rt, � .. . � . ..... fi .:;,..7. _ J _I'\ 

___ 7..., r , � V\l'\ uA\\ I/ cO'Yl p i lQ... A- 1.Uf' 1 � � oYV .S L\.u5'"1Uln ,..,11::'.dl 0U'��ll.V.._,_. 
SECTION 4. AMENDMENT. Section 50-32-05 or the North Dakota Century Code is 

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

a mended and reenacted as follows: 

50-32-05. Ass isted livi ng facilitiesfaci l ity requi rements - Duties - Educational 
requirementsEducation.  

1 .  Each assisted living facil ity must haveshall  establish clear, concise, and 

u nderstandable tenancy criteria that tsare fully d isclosed to a l l  tenants, in writing ,  

before the tenancy agreement is signed. The tenancy criteria must address the 

specific needs that can be met within the facil ity and the conditions under which a 

tenant may be required to move out of the facility. Before a facil ity unit is rented, the 

facil ity or land lord shall evaluate the tenant's abi lity to meet the facil ity's tenancy 

criteria .  The facil ity shall reevaluate a tenant's abi l ity to meet the tenancy criteria 

annual !  or sooner if there has been a si n ificant chan 

2. An assisted living facil ity may not serve, and may not include in its tenancy criteria the 

option of serving, an individual who is bedbound with l imited potentia l  for 

improvement. not including an individual who is receiving h ospice care, who requires 
�f 

msi skil led nursin care who needs restraints or h has a ovln active I I 

s�Ms�cpa�i£�&(o�� �v�N-\se or h6ld · 1.\-selt= ou14cJ-thQ_ pl\DLL 
not re r sen i 
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d eliti . The de artment ma revoke the l icense of an assisted l ivin faci l it that 

I 
represents itself as being an assisted l iving facil ity that provides memory care 

services. 

4. I f  a tenant elects to receive hospice care. the assisted living facil ity shal l  complete an 

assessment within seven days of the hospice election to ensure there is a coordinated 

plan of  care between hospice. the assisted living faci l ity. the tenant. and any 

appropriately appointed representative of the tenant. 

5. An assisted l iving facil ity shall complete a service plan when a tenant moves in  and 

shal l  update the service plan annually. or sooner if  there has been a significant change 

6. Each assisted l iving facil ity shall require the administrator of the facility to complete 

twelve hours of continu ing education per year. At least six of the continu ing education 

hours must be directly related to assisted living. The assisted living faci l ity shal l  requ i re 

a l l  direct care staff to receive annual education or tra in ing in the areas of: 

a .  Resident rights ; 

b .  F ire and accident prevention and training; 

c .  Mental and physical health needs of tenants; 

d .  Behavior problems and prevention;  affi 
e.  Control of  infection ,  including un iversal precautions: and 

:l Vulnerable adu lt protection services. 

:er.7. Each assisted l iving facil ity shall maintain a record for each tenant. The tenant record 

m ust include: 

a .  A n  in it ial evaluation. updated at least annua lly. to meet tenancy criteria; 

b .  The in itial service plan. updated at least annually: 

� The tenancy agreement signed by the tenant or the tenant's legal  representative; 

� If applicable, a medication administration record that documents medication 

administration consistent with appl icable state laws, rules, and practices; affi 
fr..e. An itemized l ist of services provided for the tenant: and 
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4:-8. Before hir ing, the assisted living facil ity shall conduct a reference and previous 

employment check and a check of applicable registries of each applicant being 

considered for employment at the facil ity. 

&:9. At least once every twenty-four months, each assisted living facil ity shall conduct a 

consumer satisfaction survey. The assisted living facil ity shal l  provide each tenant with 

a copy of the results of the survey. The facil ity shal l  provide the department with the 

results and with its plans to correct any survey results that demonstrate consumer 

d issatisfaction .  

1Q.. An assisted l iving facility shall develop and follow a policy regarding medication 

admin istration which includes the following: 

1L 

.a. All medications admin istered by facil ity staff must be admin istered by a 

medication assistant I. medication assistant II. l icensed practical nurse. or a 

registered nurse; 

� All medications admin istered by facil ity staff must be ordered in  writing by a 

l icensed health care practitioner: 

.Q.,. All medications admin istered by facil ity staff must be stored in a locked area or 

locked cart: and 

Q.. An assessment of the role and responsibi lities of the medication assistant and 

how a nurse wil l provide oversight and supervision to a medication assistant. 

o l icies for receivin and 

resolvin 

famil ies. 

� No more than two individu ls ma occu one bedroom of each livin un it of an 

assisted l iving faci l ity. 

SECTION 5. REPEAL. Section 50-32-02. 1 of the North Dakota Century Code is  repealed. 



• Senate Human Service Committee 

Testimony for SB2083 

Senator Lee and members of the Human Service comm ittee, 
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It  is  my privilege to be here with you today to d iscuss the importance of regu lation of Assisted 

Living Faci l ities. I am Char Christianson an RN and the Director of N u rsing at Golden Acers 

Manor and Golden Acres Estates in Carrington, N D. I have worked in this capacity for the past 

15 years at the Manor and the last year and a half at the Estates as it is a newly acq u i red 

Assisted Living Faci l ity. I am also an RN member of the North Dakota Board of Nursing and am 

currently the longest tenured member on the board for seven and one half  years. 

I am here today in support of SB2083 with the amendments that have been presented by the 
North Dakota Long Term Care Association. There are two areas where amendments have been 
made, that I would like to specifically address. 

The first area is the inclusion of a Medication Assistant I I I .  Medication Assistant Il l are student 

n u rse who have completed their education to a point where they can a pply and be placed on 

the registry at the North Dakota Board of N u rsing. The Med ication Assistant Ill may perform the 

i ntervention of admin istering med ications to the client in an ambu latory health care setting. 

• Chapter 54-07-05 of the Admin istrative Code states: 

• 

I n  an ambulatory health care setting where the l icensed nurse delegates 
the intervention of g iving medications to another ind ividual ,  the l icensed 
nurse m ust be avai lable for d i rection. 

In any other setting where the l icensed nurse delegates the intervention of g iving 
med ications to another individual ,  the l icensed nurse must fol low facil ity pol icy for 
provid ing the supervision in order to provide the recipient of the medication appropriate 
safeguards .  

Thus including them wou ld be logical and wou ld be another avenue for faci l ities to look 
for el igible qual ity employees in this practice setting . 

The second area I wou ld l ike to address is the area of med ication administration errors. 
The current reading of this bi l l  indicates that the assisted l iving facil ity shall report any 
medication administration errors to the Department of Hea lth . Med ication errors do 
occur and it is very important that they be addressed, however, even if you report every 
error it won't make a d ifference unless there is a process in place by the facil ity to 
address the error. Thus the amendment proposed by the Long Term Care Association 
which reads, 



The Assisted Living Facility shall have policy and procedu res in place for receiving,  
investigating, and reporting medication errors to the appropriate agency. The policies • 
m ust include the process for reporting significant errors as may be required by the State 
Board of N u rsing or the State Department of Health . 

would ensure public safety better than reporting every error. The responsibil ity would 
be on the facility to develop a system to minimize medication errors. 

Every time a nurse makes a medication error it is not reported to the Board of N ursing.  
The Board of N u rsing relies on the facility to have policies and procedu res i n  place to 
educate the person administering the medication and review the circumstances behi nd 
the error. Why the error occurred . If the person administering the medications 
contin ues to have errors after the facility has followed the procedure, it then may be 
reported to the Board of Nursing for further action against the individual.  The Board of 
N u rsing is then going to investigate, which i ncludes looking at the facilities policies and 
procedu res, to see what has been done to correct the action before it was turned i nto 
the Board for action. 

I do not believe the Department of Health would want to investigate every medication 
error. I do believe the intent would be to monitor the facility and the process the facil ity 
has i n  p lace to eliminate medication error. With the amendment requested by the North 
Dakota Long Term Care Association I believe this wou ld be achieved and public safety 
would be protected. 

Thank you for your time and I would welcome any questions at this time. 
• 

• 
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• PROPOSED AM EN DMENTS TO SENATE BILL NO. 2083 /J 
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Page 3,  l ine 25, after "writi ng" insert "with in"  

Page 3,  l ine 25, remove " in advance" 

Page 4, l ine 27, replace the second underscored comma with an underscored semicolon 

Page 4, l ine 28, replace the fi rst underscored comma with "; or" 

Page 4 ,  l ine 28, remove ", or who has a known active" 

Page 4, l ine 29, remove " substance abuse problem" 

Page 4, l ine 30, replace "represent" with "advertise or hold" 

Page 4 ,  l ine 30, after " itself' insert "out to the publ ic" 

Page 4, l ine 31 , remove ", such as Alzheimer's disease. or" 

Page 5, l ine 1 ,  replace "dementia" with "without add itional l icensure as a basic care or nursing 
faci l ity" 

age 5, l ine 29, after "A" insert "service" 

Page 5, l ine 29, remove "of care" 

Page 5, l ine 29, rep lace " includes" with "identifies" 

Page 5, l ine 29, after "requ i ring" insert "th i rd party" 

Page 5, l ine 29, replace "exceed ing those normal ly del ivered in" with "to ensure they meet the 
tenancy criteria of' 

Page 6, l ine 6, after the second "the" insert "most recent" 

Page 6 ,  l ine 7, remove "and with its plans to correct any survey resu lts that demonstrate 
consumer" 

Page 6 ,  l ine 8, replace "d issatisfaction" with "during the faci l ity's l icense review" 

Page 6, l ine 1 2 , after "!!'' i nsert ", med ication assistant I l l " 

Page 6 ,  l ine 20, replace "report any" with "have pol icies and procedures for receiving, 
investigating, and correcting" 

1 



Page 6, l ine 20, replace "admin istration error to" with "errors. The pol icies must include the 
process for reporting significant med ication errors or a pattern of errors as may be 
requ ired by the state board of nursing or" 

Renumber accord ingly 

2 
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Testimony 

Department of Human Services 
Eng rossed Senate Bi l l  2083 -

House H u m a n  Services 
Representative Robin Weisz, Chairman 

March 1 6, 20 1 5  

·+-! 

C h a i r m a n  Weisz, m e m bers of the House H u man Services com m ittee, I 

a m  Ka ren Tescher, Assista nt D irector of the Long Term Ca re Conti n u u m  

i n  t h e  M ed ica l Services D ivision for the Department o f  H u m a n  Services 

( De p a rtment) . I a m  here today to s u pport Engrossed Sen ate B i l l  2083,  

w h ich  was i ntroduced at the req uest of the Depa rtment. 

There a re cu rrently 71 l icensed assisted l iv ing (AL) fac i l ities in North 

Da kota . The Depa rtment is responsib le  for the a n n u a l  l i censure of these 

AL faci l it ies. The Department of Hea lth is responsi ble for the a n n u a l  food 

a n d  l od g i n g  l icensure of the faci l ities. 

The Department h a s  received an i ncreased n u mber of com pl a i nts a nd 

con cerns over the past two years .  Based on these concerns,  the 

Depa rtment is  propos i n g  to add more g u idel ines and req u i re ments for the 

AL faci l ities to assure safety for the ten a nts resid ing in  A L  fac i l ities in  

North Da kota . 

The N D  Lon g  Term Care Association proposed a mend ments to the b i l l  a n d  

the Depa rtment worked with them in developing the a mend ments which 

were adopted by the Senate . 

Sectio n  1 of the E n g rossed B i l l  a m ends North Da kota Centu ry Code 

sectio n  5 0 - 3 2- 0 1  to i n c l u d e  addition a l  defi n itions specifica l ly related to : 

Page 1 



(� "a buse," "fi n a ncia l exploitation , "  "menta l  a n g u ish,"  "physica l i njury," and 

"sexu a l  a buse o r  exploitation . "  

( 

Section 2 of the E n g rossed B i l l  a mends N orth Da kota Centu ry Code 

sectio n  5 0 - 3 2- 02 .  The pro posed cha n g es to th is section wi l l :  

• Al l ow the Depa rtment to issue a provisio n a l  l icense va l id for no 

longer tha n  90 d ays wh ich ca n be renewed for an additi o n a l  90 

days to correct d eficiencies. If the corrections have not been made 

after 9 0  days, the Depa rtment may deny the AL fac i l ity's 

a pp l ication or m a y  revoke its l icense . Cu rrently cha pter 50-32 does 

n ot inc lude l a n g u a g e  to a l low for a provision a l  l icense when 

d eficiencies a re fou n d .  Revocation is  the a lternative. By adding 

l a n g ua g e  to a l low for p rovision a l  l icenses, the Department a n d  the 

AL fac i l ity ca n conti n u e  to work together  w h i le the deficiencies a re 

being corrected ,  versus req u i ri n g  ten a nts to leave their cu rrent 

l iv ing  a rra n g e ments beca use of a revocation on ly  to h a ve the 

faci l ity reso lve identified deficiencies a short time l ater and have its 

l icense re instated . The proposed l a n g uage for a provisio n a l  l icense 

was obta i ned from the ski l led n u rsi n g  faci l ity Adm in istrative Ru les 

cha pter 3 3 - 0 7- 0 3 . 2- 0 3 . 

• Al low the Department to conduct a n  onsite visit of a n  AL faci l ity 

prior to issu i n g  a l icense. 

• Req u i re a n  AL fac i l ity to notify the Department i n  writing  with i n  3 0  

days o f  a tra nsfer o r  change of ownership,  a cha nge o f  n a m e  of the 

faci l ity, a cha nge of a d m i n istrator, or a change in bed ca pacity . 

Th is was one of the a mendments adopted by the Senate .  The b i l l ,  
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a s  i ntrod uced, wou l d  have req u i red the AL faci l ity to n otify the 

Depa rtment 3 0  days in advance of the cha nge.  

Sectio n  3 of the E n g rossed Bi l l  a mends North Da kota Centu ry Code 

section 50-32-0 3 .  The pro posed changes to this section  wi l l :  

• Req u i re the Department to esta b l ish  a m ethod to investig a te 

com pl a i nts, i n c l u d i n g  a l legations of abuse of a tena nt, a nd requ i re 

the Department to create ru les to esta b l ish  a process for the 

i nvestigation of com p l a i nts . 

Section  4 of the E n g rossed Bi l l  a mends North Da kota Centu ry Code 

section 5 0 - 3 2 - 05 .  The pro posed cha nges i n  th is section a re as  fo l l ows : 

• I n  su bsection  1 ,  the new l a n g uage w i l l  requ i re AL faci l ities to have 

ten a n cy criteria  that add ress the specific needs that ca n be met 

with i n  the fac i l ity a n d  the cond itions u n der  wh ich a ten a nt may be 

req u i red to m ove out of the fac i l ity. Add itiona l ly,  th is s u bsection 

w i l l  req u i re a faci l ity to a n n u a l ly reeva l uate a ten a n t's a bi l i ty to 

m eet the ten a n cy criteria ; sooner if there has been a sig n ificant 

change i n  the ten a nt's needs o r  if the ten a nt h a s  been hospita l ized . 

• S u bsection 2 w i l l  proh ibit  AL fac i l ities from serving certa i n  

i ndivid u a ls for whom assisted l iv ing is not a n  a ppropriate level o f  

ca re .  An assisted l iv ing faci l ity m a y  not serve, a n d  may not 

inc lude i n  its ten a n cy criteria the o ption of servi ng,  a n  i ndivi d u a l  

who is bed bound with l i m ited potentia l for improvement, except a n  

ind ivid u a l  receivi ng  hospice ca re ; a n  i n d ivid u a l  who req u i res 

extensive ski l led n u rsing ca re ; or who needs restra i nts . The 

a mend ments a d opted by the Senate removed ind ivid u a ls with a 
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known active s u bstance a buse problem from the l ist of i n d ivid u a l s  

that a n  A L  fac i l ity m a y  not serve . 

• S u bsection 3 w i l l  prohibit a n  assisted l iv ing faci l ity from a dvertisi n g  

or h o l d i n g  itself  o u t  to t h e  p u bl ic  as a faci l ity that provides memo ry 

ca re services to individu a ls with memory ca re needs without 

a d d itio n a l  l icensu re as a basic ca re or n u rsing faci l ity. The 

Department may revoke the l icense of an AL faci l ity that 

represents itself as being an AL faci l ity that provides memory ca re 

services. The Senate a mendments changed the phrase "represent 

itself" to the p h rase "advertise or hold itself  out to the p u bl ic" . 

Add itiona l ly ,  the phrase "without addition a l  l icensure a s  a basic 

ca re or n u rsing faci l ity" was added at the end of the first sentence, 

and the reference to "Alzheimer's d isease or dementi a "  was 

rem oved . 

• In su bsection 4, the proposed changes wou l d  req u i re a faci l ity to 

com plete a n  assessment with in seven days of a hospice e lection to 

ensu re there is a coordinated p lan of ca re a mong hospice, the AL 

faci l ity, the ten a nt, and any a ppropriately a ppointed representative 

of the ten a nt .  

• In su bsection 5 ,  the changes proposed wou l d  req u i re a n  AL faci l ity 

to com p l ete a service p l a n  when a ten a nt moves in a nd to u pdate 

the p l a n  a n n ua l ly ;  sooner if there has been a s ign ifica nt cha nge i n  

the tenant's needs o r  i f  the tenant has been hospita l ized . 

• S u bsection 6 wou ld req u i re that of the a n n u a l  1 2  hours of 

conti n u i n g  education req u i red for the a d m i n istrator each year, at 

least 6 hours m ust be d irectly re lated to AL. In add itio n ,  tra i n ing o r  
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e d u cation related to v u l nera ble a d u lt protection services would be 

req u i red a n n ua l ly .  

• S u bsectio n  7 would req u i re the AL fac i l ity to u pdate the i n itia l 

eva l u ation a n d  service pla n at least a n n u a l ly .  The Senate 

a me n d ments i n  pa ra g ra ph f, requ i re a service p l a n  to identify, 

rather tha n i ncl ude, th i rd -party contracts for any ten a nt req uiri n g  

th i rd pa rty services to ensure t h e  tenant meets t h e  ten a n cy criteria 

of the assisted l iv ing fac i l ity. 

• S u bsection 9 would req u i re a n  AL fac i l ity to provide the 

Depa rtment with the resu lts of the most recent consu mer 

satisfaction su rvey d u ri n g  the fac i l ity's l icense review. The 

a mendment adopted by the Senate removed a req u i re ment that 

the faci l ity provide the Department with its p lans to correct any 

s u rvey resu lts that demonstrate consu mer d issatisfaction . 

• Su bsection 1 0  would req u i re a n  AL fac i l ity to develop a n d  fol low a 

pol icy on m ed ication a d m i n istratio n .  The Senate a m en d ments 

added med ication assista nt III to the l ist of faci l ity staff who ca n 

a d m i n ister med ications.  

• S u bsection 1 1  wou ld  req u ire a n  AL faci l ity to have pol icies and 

proced u res for receiving,  investigati n g ,  and correcti ng med ication 

errors . The pol icies m ust i nc lude the process for reporti ng  

s ign ifica nt med ication errors or a pattern of  errors as may be 

req u ired by the state boa rd of n u rsing or the state department of 

hea lth . The bi l l ,  as introd u ced , wou ld have req u ired the AL facil ities 

to report a n y  medication a d m i n istration errors . 
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• S ubsection 1 2  wou l d  require a n  AL facil ity to d evelop pol icies for 

receiving,  investigating, a n d  resolving com p l a ints, received from 

ten ants a n d  fam il ies.  

• S ubsection 1 3  of section 50-32-05 currentl y  exists in  s u bsection 5 

of North D akota Century Code section 50-32-02 w hich is being 

a m ended in  sectio n  2 of this b il l .  It m a kes more sense for it to be 

located within  sectio n  50-32-05, so the Department proposes it be 

moved . 

Sectio n  5 of the E n g rossed Bi l l  repea ls 50-32-02 . 1  because there a re n o  
longer a ny facil ities to w h ich i t  a pp l ies.  

This concl u d es m y  testimony a n d  I would be ha p py to a nswer a n y  

q u estions.  

' 
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Testimony o n  SB 2083 
H ouse H u m a n  Services Com m ittee 

Ma rch 16, 2015 

Good Morn ing Cha i rman Weisz and members of House H u man  Services. My 

name is  She l ly Peterson, Pres ident of the North Da kota Long Term Ca re 

Association .  We represent 211  N u rs ing Faci l ities, Basic Ca re and  Assisted Livi ng 

Fac i l it ies. I am here to testify in  support of SB 2083, which adds new 

requ i rements for Assisted Living Faci l it ies. We have been forma l ly representi ng 

Assisted Living for 14 yea rs a nd today we represent 93% of a l l  the Assisted Living 

fac i l it ies in N D. 

Over the past yea r  we have been meeting with our  Assisted Living members 

d iscuss ing the right ba la nce of regu lations and the free ma rket of des iring to 

exceed the expectations of i nd ividua ls desi r ing this type of l iving environment. 

Assisted Living is the most popu la r  a nd des ired l iving a rra ngement a mong the 

res identi a l  ca re setti ngs. Based u pon a su rvey conducted by P innac le Qua l ity 

I nsight, one of the la rgest compan ies surveying and measuring qua l ity of ca re a nd 

qua l ity of l ife i n  long term care i n  the US, North Da kota Assisted Living faci l it ies 

exceeded a l l  e leven measu res of qua l ity compared to their  cou nterpa rts in  other  

States.  Assisted Livi ng fac i l ities i n  North Dakota strive to provide persona l  choice, 

autonomy, independence and  a ca ring/su pportive environment. 

In Dece m be r  of 2013, the Depa rtment of H u ma n  Services a pproached our  

Association beca use of  concerns i n  Ass isted Livi ng. At the  conc lusion of  that 

meeti ng I gathered our Assisted Living members and we proactive ly bega n 

d iscussi ng the concerns a nd solut ions.  Over th is  past yea r  we deve loped d raft 

legis lation, subm itted it to the Depa rtment for the ir  i nput and  then conducted six 

reg iona l  meeti ngs aga i n  gather ing input, suggestions a nd revisions to the 

proposed legis lation .  

M a ny of  the items i n  th is b i l l  d raft a re solutions brought forward by Assisted 

Living fac i l it ies. We bel ieve SB 2083 creates the right ba la nce of govern ment 

• oversight and  free enterprise. We bel ieve the legis lat ion to be fa i r  a nd 

) 
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reasona ble, wh i le  not los ing what the consumer des ires a nd wa nts . We 

approached the issue of regu lations that the fac i l ity is responsib le a nd 

accounta ble and  the role of government is non- i ntrusive .  

An Ass isted Living faci l ity is a congregate res identia l  sett ing with private 

a pa rtments a nd services you contract for based u pon ind ividua l  needs.  A La Ca rte 

services a re contracted for based u pon a n  agreed service pla n .  A p lan  that 

promotes independence . Most faci l it ies provide a fu l l  ra nge of services from 

house-keeping, to bath ing assista nce, to med ication management, to hospice 

ca re . Each tenant chooses what they need a nd des ire .  Today, a lmost a l l  tena nts 

a re private pay (98%}, with long term ca re insurance he lpi ng to pay for 25% of a l l  

tena nts. I n  North Dakota today, there a re a bout 2500 ind ividua l  l iv ing i n  a n  

Assisted Living fac i l ity. I've pri nted two pages from o u r  2015 Facts & F igu res 

booklet which describes the types of ind ividua l s  seeking Assisted Living, the i r  

ca regivers a nd costs . 

I a ntici pate the Department of H u man  Services wi l l  cover the content of the b i l l , 

so I w i l l  touch u pon some h igh l ights . 

H igh l ights : 

50-32-04 Powers and  Duties of the Depa rtment :  

We welcome the departments continued a uthority u nder ru le ma king and look 

forwa rd to worki ng with them rega rd i ng ru les  for i nvestigation of com pla i nts. We 

bel ieve there shou ld  be t imefra mes and a wel l-defi ned process for investigation 

of a l legations .  

50-32-05 Assisted Livi ng Faci l ity Requ i rements- Duties- Education :  

Th i s  section addresses when a tenant must move out  because they no longer 

meet the tena ncy criteria . Today each fac i l ity is to have c lear, concise a nd 

u nderstandab le  tena ncy criteria that is d i sclosed to a l l  tena nts in  writ ing, u p  front 

u pon moving i nto the faci l ity. Th is is so importa nt because the vast majority of 

tena nts love Assisted Living a nd never wa nt to move out. Faci l ities must 

conti nua l ly mon itor the ind ividua l' s  ab i l ity to meet the tena ncy criteria . Today 

• each fac i l ity has the ir  own process of how th is  is mon itored, however SB 2083 wi l l  
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forma l ize the process for a l l .  SB 2083 wi l l  requ i re a n  assessment when a te nant 

experiences a sign ificant cha nge i n  function i ng, incl ud ing a ny hospita l ization .  This 

req u i rement wi l l  he lp assure tenant needs a re mon itored a nd reviewed when a 

s ign ifica nt cha nge occurs .  

N u m ber  2 i n  th is  sect ion is referred by us  as  the hospice section .  I t  is an 

importa nt section to assu re those who have a termina l  cond it ion a re a l lowed to 

rema in, if ce rta in  req u i rements a re met ( number  4) .  However th is sect ion is 

confus ing in how it is written .  This section is supposed to define who is not 
a ppropriate for assisted l ivi ng, an i nd ividua l  who is bed bou nd with l im ited 

potentia l  for improvement, one who req u i res extens ive sk i l led n u rs ing care or 

who needs restra i nts. I 'm wonderi ng if it wou ld read better by putti ng the 

hospice exception at the end of the sentence, rather than where it is p laced now. 

This is a key issue to consumers, fa m i l ies a nd faci l it ies so I th ink  greater 

cla rification of this section wou ld serve everyone we l l .  

N u mber 3 rega rd ing what type of License you must have to operate a dementia 

u n it is ve ry im porta nt. This point is often confused by out-of-state compan ies 

moving i nto North Da kota and this sect ion in statute wi l l  now clea rly state i n  

o rder  to  operate a dementia u n it you must be  a Licensed Basic Care or  N u rs ing 

Fac i l ity. 

N u m ber  4 is the sect ion that outl i nes the requ i rements shou ld the tenant wish to 

receive hosp ice ca re. Th is is im portant and  a l lows Assisted Livi ng to provide a nd 

he lp  a rrange for end of l ife ca re, rather tha n requ i ring an  ind ividua l  to move out 

in the ir  last days, moments of l ife . Th is is a qua l ity of l ife issue.  

N u mber 6 specifies at least six of the twelve conti nu i ng education hours requ i red 

for admin istrators be d i rectly re lated to Assisted Livi ng. Th is wi l l  he lp  a l l  fac i l it ies 

to better u ndersta nd a l l  the specific Assisted Livi ng requ i rements in North Da kota.  

N u m ber 13 rega rd i ng how many people may occu py one bed room is  obsolete and  

not a ppl ica ble, bu t  I guess i t  does no ha rm by keeping it i n .  



• 

This  conc ludes my testimony. We a ppreciate th is opportun ity to testify before 

you on th is  i mportant topic .  Th is  b i l l  has  great merit a nd m irrors m a ny of the 

changes i n it iated by fac i l it ies th rough our yea rlong study. We be l ieve the b i l l  wi l l  

serve wel l  the sen iors of o u r  State a n d  create a good ba l ance between the role of 

government a nd private e nterprise. I wou ld be happy to a nswer q uestions you 

may have.  

She l ly Peterson, Pres ident 

North Dakota Long Term Care Association 

1900 N orth 11th Street 

Bismarck, N D  58501 

(701) 2 22-0660 
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Figu re 1 :  Ownership of Assisted Living Faci l ities 

• Non-Profit 6 7% 

Profit 33% 

• An assisted l i v ing faci l i ty i s  a cong regate res ident ia l setti ng with private apartments and contracted services 
• A la carte serv ices a re contracted based upon an  agreed upon service plan 
• A basic rental package genera l ly i ncludes meals, housekeeping, activities, transportation, and laundry 
• Fac i l it ies p rov ide a ful l  range of services from bath i ng  to medication management to hospice care 
• Assistance with da i ly care and isolat ion a re the top issues preci pitati ng the des i re to move i nto an  assisted l i v ing 

faci l i ty 
• Cu rrent tenants range i n  age from 51 to 1 04, with the average age bei ng 85 

Figu re 2 :  Gender of Assisted Livi ng Tenants 

Fema le  Ten a nts M a l e  Ten ants 

�-------... ---------" 
74% of tenants i n  North Dakota 

assisted l ivi ng faci l ities a re fema le · 
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Over half of tenants moving out of assisted 
l iv ing faci l ities a re admitted to a ski l led n u rs ing 
facil ity. Advancing med ical needs and g rowing 
cog n ition issues necessitate the move to a 
h ig her level of care. 

North Dakota Long Term Care Association 

. Home 83% 

• Nursing Faci l ity 7% 

• Hospital/Swing Bed 4% 

Other Assisted Living  Facility 4% 

• Other < 1 %  

Basic Care Faci l ity 3% 

Other 1 %  



CARE NEEDS OF  
ASSISTED LIVING TENANTS (n= 1,358) 

of tenants have impa i red mental status rang ing from mi ld confusion o r  forgetfu lness to a menta l  hea lth 
d iagnosis 

42% of tenants need fu l l  assistance with medication admin istration.  These tenants on average take 
9.4 over-the-counter and prescription medications dai ly 

of tenants are a m bulatory 

• ASSISTED LIVI NG 

Fig u re 5 :  Who Pays the Bi l l  i n  Assisted Living Facil ities 

- Private Pay 98%* 
- Other 2% ---

(n=1,737) 
* of this amount, 25% of 
tenants have LTC insurance 
that helps pay for their care 
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ASS ISTED LIVI N G  
WORKFORCE 

• The nu mber  one issue  confronti ng  assisted l ivi ng faci l ities is staff retention and recruitment 
• 1 ,484 individuals a re emp loyed i n  46 assisted l ivi ng faci l it ies 

• As of Novem ber  1 ,  201 4, 22  assisted l iv ing faci l ities reported 1 05 vacant positions 
• Fou r  of 5 1  reporti ng  ass isted l ivi ng faci l ities used contract n u rs ing staff i n  201 4. 

Of those fou r, two reported spend ing $43,000 annual ly 
• Over one-th i rd (38%) of the workforce is age 50 and older, the o ldest employee is 91  

Figure 6: Age o f  Assisted Living Workforce 

20-29 30-39 40-49 50-59 60 � 

(n= 1,335) 

COM PLIANCE WITH 
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PROPOSED AMENDMENTS TO ENGROSSED SENATE B I LL NO. 2083 

Page 4, l ine 23, remove the first "not" 

Page 4, l ine 23, replace ", and may not" with "an individual who is bedbound with l imited 
potential for improvement. who requires extensive skil led nursing care. or who needs 
restraints. only upon the ind ividual showing how the higher needs will be met by third­
party contractors providing the higher level of care which would otherwise be available in 
a basic care or nursing faci l ity. An assisted living facility must" 

Page 4, l ine 23, remove "the" 

Page 4, l ine 24, replace "option of serving" with "a requirement for" 

Page 4, l ine 24, replace "who" with "to contract with a third party to receive services if the 
ind ividual" 

Page 4, l ine 25, remove "not including an ind ividual who is receiving hospice care; who" 

Page 4, l ine 26, replace the underscored semicolon with an underscored comma 

Page 4, l ine 26, remove "who" 

Page 4, l ine 26, after "restraints" insert ". This subsection does not preclude an assisted l iving 
facility from serving a bedbound ind ividual who is receiving hospice care" 

Page 6, l ine 1 8 , remove "significant medication errors or a pattern of errors" 

Renumber accordi ngly 

NOTE: Subsection 2 will read: 

An assisted living facility may serve an individual who is bedbound with limited potential for 
improvement, who requires extensive skilled nursing care, or who needs restrai nts, only upon 
the ind ividual showing how the higher needs wi l l  be met by third-party contractors provid ing the 
higher level of care which would otherwise be available in a basic care or nursing facility. An 
assisted living faci l ity must i nclude in its tenancy criteria, a requirement for an individual to 
contract with a third party to receive services if the ind ividual is bedbound with limited potential 
for improvement, requires extensive skilled nursing care, or needs restraints. This subsection 
does not preclude an assisted l iving faci l ity from serving a bedbound ind ividual who is receiving 
hospice care. 

3/25/2015: Pre pared by the Department of H uman  Services for the House H uman Services Com mittee 




