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Explanation or reason for introduction of bill/resolution: 

Directing the Legislative Management to study all policies, procedures, supports, and 
services available at all public institutions of higher education in the state regarding sexual 
assault and related incidents. 

Minutes: Handout #1, #2 

Chairman K. Koppelman: Opened the hearing with testimony in support. 

Rep Oversen: (See handout #1) The article I handed out talked about the campuses and 
how they handle it. This bill proposes to look at all our policies and procedures on our 11 
public campuses regarding sexual assault; both how we respond legally to those and how 
we provide support and services to those victims on our campuses. The idea came when I 
had a conversation with a young woman at U NO who was assaulted on campus and was 
very unhappy with how the system was working with her; both in regards to the policy 
response and the response of the dean of student's office. I think our campuses do the 
best they can with the resources they have there would be a benefit from uniformity across 
our policy and procedures and how we define sexual assault and how we respond to those 
victims and the acquiesced on our campuses. We have had other bills on the Senate side 
regarding this issue so I know there is a concern on these issues and how they are handled 
on our campuses. The article I handed out talks about policies and definitions on 
campuses and they only looked at four different campuses and two of them are Minnesota 
campuses, but they are often used as a comparison for our ND institutions. You will see 
those definitions are very different from U NO on how they define consent. I would urge 
your support of this bill. 

Chairman K. Koppelman: What do you envision the result of a study being? Would you 
see the state dictating what the campuses should be doing or is that something you think 
should be left up to the Board of Higher Ed? 

Rep. Oversen: I don't envision the state will mandate a specific set of policies, but maybe 
provide guidelines that the campuses can look to and that the Board of Higher Ed can 
create model policies. Having conversations with Becky Lamboley; she indicated they had 
worked on things like that before and they have conversations going on right now so 
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creating again more uniform proposed model policies and looking at response time and 
things like that in our campuses will be helpful to those who have been acquiesced or who 
are acquiescing and their comfort level with that response. 

Chairman K. Koppelman: Would you see us passing a law then. How else would be 
mandate it? 

Rep. Oversen: It was intended to direct the state board and system offices to study so it 
would be something that comes out of the State Board of Higher Education in creating that 
policy. 

Rep. L. Klemin: I don't see that title mentioned in the resolution 

Rep. Oversen: That would have been an error on my part on not getting that corrected. 

Rep. L. Klemin: Do you know if there has been any activity on the part of the state board 
of higher education to do this sort of review among the various campuses? 

Rep Oversen: I don't believe there has been any recent look at this. We have had some 
campuses under investigation from the federal office and I think that also prompted the 
need for our state to look at this. Minot State University did have some concerns where the 
Office of Civil Rights came in and did an investigation on their campus and how they were 
responding to sexual assault. 

Rep. K. Wallman: I talked to two of the other bills sponsors and a concurrent resolution 
directing legislative management to study all policies, procedures. Independent on what 
the university system is doing and what the legislature may ask of them I think this is a 
really great study. 

Rep. Oversen: The intention was that either the State Board of Education would take this 
on as a study. I believe legislative management would have some progressive there in 
determining who is involved in the study and who really directs it. 

Becky Lamboley, Director of Student Affairs for the ND University System: 
Regarding the Minot case I did check with them and we don't know anything yet from the 
OCR regarding that incident. OCR (Office of Civil Rights). We are working with all our 
campuses and starting to figure out what our needs. What should our policies and needs in 
terms of services provided. I like the language in this resolution because it opens it up to 
what are our services of NRG. What do we have locally to help with this situation? What 
does consent mean? I think this study would help us identify what we need. 

Rep. K. Wallman: Do most people understand Title 9? Can you briefly explain it? 

Becky Lamboley: Title 9 has been expanded over the last few years. It has been 
expanded to include harassment of any kind related to gender including sexual assault. 
Campus must investigate these cases including everything including sexual assaults. That 
is the biggest piece that we are seeing is sexual assault, domestic violence and stalking; 
those issues are now tied in with Title 9. What federal legislations are stating is campuses 
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you acknowledge this you must investigate and it must be immediate. For most cases it will 
be done within 60 days; but our campuses don't have trained investigators so that is where 
we are struggling and where the nation is struggling right now. 

Rep. G. Paur: You say the university already has a taskforce doing this? You say the 
legislature doing this is a good idea also. Wouldn't that diminish the administration and 
have a lot of duplication? 

Becky Lamboley: Our task force is still looking for direction. I think they could work 
together and it would help in everything and locating the issues. . 

Rep. L. Klemin: There shouldn't be any reason why the Board of Higher Education should 
wait around for the legislature? That is a long time not to have anything in place. 

Becky Lamboley: There are some political reasons we want to have on this. We need to 
look at the policies and procedures so I think the timeline is so appropriate. We will 
continue to do whatever we can in the meantime. This would be a powerful statement if we 
pass this resolution as a state. 

Rep. D. Larson: This resolution is about sexual assault and studying everything about 
that. Why does this need to be handled separately by a university when law enforcement is 
already trained how to handle that. 

Becky Lamboley: If I were to report the campus the campus cannot force me to also report 
to the police. Campuses have been asked to use a different standard. Even if you report 
to the police and the campus you may have opposite findings. 

Rep. D. Larson: Have you seen the bill that Ray Holmberg initiated with the student that is 
acquiesced of a sexual assault being able to be represented by legal counsel. Do you see 
that changing this separate standard? 

Becky Lamboley: Our students already have the right to have someone with them going 
through conduct review and things like that. Sexual assault is its own unique set of issues 
that you have to deal with that. How would having a lawyer present change that hearing 
process? It is what the federal government guidance letters say. Regardless of counsel 
being present we still have to use the same burden of proof etc. So we have to work 
together with people representing these students to be sure they understand the process 
on a campus is different than what happens with the law. (Handout #2, emailed later) 

Chairman K. Koppelman: Could you get us copies of those letters you are talking about. 

Rep. Lois Delmore: I think the study could bring all the players in. Who would you have 
as ideas? I am thinking of everybody from nurses to law enforcement to all those players. 
That is one of the things I see in this that would be good and brings in a lot more players. 
Would you have a comment on that as a possibility? 
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Becky Lamboley: That is why I am excited about this so that we bring everyone into this. 
We need to look and see if there are special populations who are at a higher risk for being 
sexually assaulted? Who then is the appropriate representation for that as well? 

Rep. K. Hawken: It appears to me is we as a body; we are often critical of the university 
system and I think this is an example of how we look at it. I think there is a gender 
difference on how we look at it. I think that having those people come like what you said 
would make a difference. Now within the office at this point do they contact you if there is 
an issue for guidance? 

Becky Lamboley: That is a great question. It depends upon the campus. Each campus 
is in a different place. Some have personnel who have received training and they have 
been able to pull together funding on their campus to get some of that minimum training 
started. Most of the campuses; except for the two research institutions and at times Minot 
have problems reporting it. They have contacted me for guidance. 

Rep. K. Hawken: So some of the bills floating around here this session having to do with 
the human trafficking and that kind of thing; I know that campuses can be a source for 
finding trafficking. Is that another tie in? 

Becky Lamboley: Absolutely. Security is a huge issue when it comes to sexual assault. 
That is a big piece of it. How does trafficking affect out campuses right now? How can we 
prevent this? 

Rep. K. Wallman: A bill passed the house by a huge majority that would put the campus 
attorney's under the AG's office. I personally don't think it is a very good idea. Would this 
interim committee be a good committee to get the AGs office on board in looking at these 
things because right now it is those campus attorneys? If they are fired and new attorneys 
are hired and they have to start from scratch then the AGs office would then be the 
organization that deals with these. Is that something that would be encompassed in a 
study like this? 

Becky Lamboley: That is the one issue that keeps me up at night. What liability do we 
open ourselves up to? I am not general counsel and would that responsibility fall on me; 
and what liability do we hook ourselves up to with this. We need to check the research out 
there on how we respond to it. I rely heavily on our general counsel right now. 

Chairman K. Koppelman: Could you get us those documents right away since we are 
under a time constraint. How can we look at the issues and it is asking for legislation. Is 
there any reason why the university system couldn't do this now and get the kind of input 
you want and so do you think we need a law in two years to do this? 

Becky Lamboley: Our current task force is looking right now at where do we start? We 
are not in a place right now to do a broad study so I think if we had a new group to look at 
this fresh then it is important and what statement would you want to make as a state on this 
issue? 
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Chairman K. Koppelman: You wouldn't have that here because this calls for a legislative 
study. If this passes it wouldn't be that hot group you are looking for? This would be 
assigned made up of totally legislators for an interim committee. You would come and 
testify to tell them what to look at during the interim, but it wouldn't be the kind of group that 
you are looking for. 

Rep. K. Hawken: Currently the funding for the system office is at an all-time low. I am not 
sure why and if that is not changed in the Senate side then something like this would be 
advantageous because there would be some additional funding to see it go forward. With 
the amount of money that is in that office I don't know how you guys are going order paper. 
That is a very serious piece so looking at it that way this might be very helpful. 

Rep. D. Larson: In Bismarck there were a couple of us talking and saying we need a 
better coordinated effort in our community to prevent kinds out of home placement. What 
can we do to get the reports in place so that we can work on ways of trying to make that 
happen? Some of us got together and we decided who needs to be at the table and we set 
up a meeting and said this is what we want to try to accomplish. We did come up with some 
very good plans based on that. It was buy the people who are already providing the 
services. I am not sure why you wouldn't do the same thing? 

Becky Lamboley: That is a great point. I would suggest some friendly amendments to 
this to broaden it a little bit. The power is having something formal. 

Rep. P. Anderson: What are the statistics of woman on campus being sexually 
assaulted? 

Becky Lamboley: Right now national statistics say one in five females are sexually 
assaulted through the course of their higher education. It is as many as one in three 
women in their first six weeks on campus. Keep in mind right now they are grossly 
underreported for fear of retaliation and some of those other things? Those are the 
numbers we know and that is high enough for me. 

Rep. P. Anderson: How many women do we have on campus in the state? 

Becky Lamboley: Approximately 84,000 students right now so I divided that in half and 
we have 24,000 students. 

Murray Sagsveen, Chief of Staff for the Chancellor for the University System office: 
have been in the chancellor's office about a year and a half. One thing that has surprised 
me is the lack of dialogue between higher education and the legislative assembly. I think 
this kind of dialogue would be helpful. The dialogue on overall security of students on 
campus is good. This session there has been a discussion on about SB2150 and 882330. 
We have also talked about law enforcement on campus. Many of our campuses have 
facilities off campus so how is security provided off campus? At NDSU there was a 
security issue with female student's housing off campus. How is the kind of security 
provided? There are about 48,000 students and how are we providing security for those 
students. I would support something like this not necessarily just on a narrower issue like 
this which ii think is very important, but to have a dialogue between higher education and 
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the legislative assembly on how is our security working for campus students. The more we 
can have a dialogue between higher education and the legislature on issues like this is very 
important. 

Chairman K. Koppelman: I concur with this. You understand the process and 
understand what the resolutions are. This is a study resolution which means it goes to an 
interim committee and then the usual outcome is suggested legislation. If that is not the 
aim maybe we have a misfire here. 

Murray Sagsveen: However we do it I personally think it needs to be done. 

Rep. K. Wallman: Nobody brought a bill forward that said ND should do like California and 
mandate these guidelines for sexual assault on campus. It is a huge problem and 
something needs to be done about this. Chairman Koppelman asked should we make a 
law. We don't know until we study it, if we should make a law. Maybe the law is the 
campuses have to have something in place. Do you feel this is a worthwhile endeavor 
based on your understanding of what happening on our campuses do you think there is a 
need for this study? 

Murray Sagsveen: I believe a study on the overall security of student on our campus's 
would be helpful and this would be one component of that and the second part of that 
would be that the higher education can't do it by itself and the legislature can't do it by itself. 
Somehow all of the parties have to set down around a table and say let's talk about over 
campus security and how do we do it. 

Chairman K. Koppelman: Your recommendation is for a broader discussion of overall 
security on campuses. Maybe this is a little narrow for what you are suggesting? 

Murray Sagsveen: Having worked in the Chancellors office for a year and a half there are 
many faucets for students and this is one part of it. Additional security is expensive so 
sometimes appropriations are required. I do think an overall review and dialogue. 

Janelle Moose, Executive Director of CAWS ND: I think this resolution does is it looks 
toward continuity and consistency. If we can find a way to look toward best practices and 
see what is needed. Sexual assault is so haphazard. We have worked really hard so that 
campuses know services are available. We want them to know we are here to help the 
campuses and there could be legislation that is drafted. Lots of other states are doing 
something similar to this. 

Mara Solberg, Cass County: I would support this. I had a friend has a daughter and ten 
years ago she was raped at a local college and she didn't graduate because she couldn't 
make it through. She still isn't doing very well in life and dealing with issues. She still hasn't 
come to terms with it. If there were a plan in place and we could come up with something 
that would help everyone involved so I greatly support this 

Rep. Brabandt: Was the defendant prosecuted? 
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Mara Solberg: No it was not. She did not want to give up his name and then she didn't 
want anything done about it. 

Chairman K. Koppelman: Was there any campus involvement assistance there? 

Mara Solberg: I think she didn't feel safe and some of that came from classmates who 
knew about it. That is the one thing that is interesting. Often times lots of students know 
about it and they may talk about it and in fact I was at a show where she was actually 
singing at the college event and I was setting at the table and the young girls at the table 
that knew her we leaning over and whispering all around the table. I didn't know at that time 
that that is what it was about, but I found out later. When there is that kind of shame out 
there it is really hard to come out about it. 

Chairman K. Koppelman: We appreciate your testimony. 

Opposition: None 

Neutral: None 

Hearing closed. 
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mendment #1 

Chairman K. Koppelman: Opened the meeting on this bill. 

Rep. Karls: (Proposed amendment #1) Looking over this resolution I am not convinced 
that Legislative Counsel/Management is the venue to use. This amendment puts the 
responsibility on the university system to work this out. 

Chairman K. Koppelman: As I read the amendment page 1, lines 17 & 18 and the 
paragraph in the amendment basically says the ND Legislative Assembly recognizes the 
need to address policies regarding sexual assault reporting and services available to 
students and urges the ND university system and the State Board of Higher Education to 
study the issue within input from legislatures, law enforcement officials. Health professional 
and others to craft uniform policies for ND College and university campuses. 

Motion made by Vice Chairman Karls to move the amendment: Seconded by Rep. D. 
Larson: 

Discussion: 

Rep. K. Hawken: I think one of the major concerns is going to be that for whatever reason 
the office budget is going to be less than flush. I think this addresses everything. I like the 
way it is written up and I do believe a portion of the reason it came here was an attempt to 
open some of those closed communication lines and try to bring the legislature and the 
board together so I think the verbiage here does do that. 

Chairman K. Koppelman: Mr. Sagsveen indicated that what you just said was the reason 
for the resolution being introduced was to get legislatures involved etc. This way we can 
get involvement. The cost would be minimal just like we heard earlier. 

Rep. K. Wallman: When I was on the school board in Fargo we had a policy committee 
that was looking at different areas of policy. The committee would produce model 
language for school buildings to use for xyz. Maybe it would be useful if NOUS and the 
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state board of higher education it would sure be helpful at the end of their study they would 
come out with model language for campuses. 

Chairman K. Koppelman: That is what this says to craft model language for ND 
campuses so that is exactly what the intent is. 

Rep. L. Klemin: the way it would read with these amendments is the ND university 
systems and higher education would report all findings and recommendations together with 
any legislation to the 65 Legislative Assemblies. 

Chairman K. Koppelman: If the first and seconded agree we can make that a friendly 
amendment so we would delete lines 18-20 of the bill and the word and on line 17. 

Rep. D. Larson: I was planning to vote against this bill, but now with the amendment I 
think this does a good thing then. 

Rep. G. Paur; I was also going to vote against it because I could not figure out how the 
workflow would go between having something completed over two years from now and the 
current study which is happening with the university system. With this amendment I am 
tickled. 

Voice vote carried. 

Do Pass As Amended Made by Rep. Lois Delmore: Seconded by Rep. Maragos 

Roll Call Vote: 13 Yes 0 No 0 Absent Carrier: Rep. K. Wallman: 
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PROPOSED AMENDMENTS TO HOUSE CONCURRENT RESOLUTION NO. 3052 

Page 1, line 1 , replace "directing" with "urging" 

Page 1, line 1, replace "Legislative Management" with "North Dakota University System and 
State Board of Higher Education" 

Page 1, line 15, remove "Legislative Management study all policies, procedures, supports, and 
services" 

Page 1, replace lines 16 through 20 with "North Dakota Legislative Assembly recognizes the 
need to address policies regarding sexual assault reporting and services available to 
students and urges the North Dakota University System and the State Board of Higher 
Education to study the issue, with input from legislators, law enforcement officials, 
health professionals, and others to craft uniform policies for North Dakota college and 
university campuses." 
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need to address policies regarding sexual assault reporting and services available to 
students and urges the North Dakota University System and the State Board of 
Higher Education to study the issue, with input from legislators, law enforcement 
officials, health professionals, and others to craft uniform policies for North Dakota 
college and university campuses." 

(1) DESK (3) COMMITIEE Page 1 h_stcomrep_ 44_014 



2015 SENATE JUDICIARY 

HCR 3052 



2015 SENATE STANDING COMMITTEE MINUTES 

Judiciary Committee 
Fort Lincoln Room, State Capitol 

HCR 3052 
3/24/20 15 

25339 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature 

Minutes: 1 

Ch. Hogue: We will open the hearing on HCR 3052. 

Rep. Kylie Oversen: Sponsor, support (see attached #1 ). 

Sen. Casper: We have affirmative consent policies at some of the 
universities in ND, but not others. Can you describe the "yes means yes" 
affirmative consent policies and where we are at across the university system. 

Rep. Kylie Oversen: I don't have the information on policies existing in all of 
the campuses. In the article, as you noted it's only to those campuses. I 
thought it was of great concern that our two largest campuses have such 
different policies. I looked at UND's Code of Student Life, of course, that's 
what I had access to. They don't have any definition of consent whatsoever. 
Not a good or bad definition, no definition. I assumed that other campuses 
have some similar discrepancies; particularly on some of our smaller 
campuses. They don't always have the resources that they might need and 
often look to our larger campuses; their student affairs officers often work 
closely together to share those resources. So I thought that by bringing them 
together at the table, it would be helpful to help craft those. 

Sen. Casper: I am thinking about SB 2150, the hearings and the appeals 
process that takes place in the university system. So you see the discussion 
under affirmative consent policy, where a "yes means yes" policy. It's called 
something different at every university but the Board making that decision 
over an accusation, the question would be over whether or not the victim said 
"yes". Not over the actions taking place, the discussion would then surround 
the decision that Board would have to make. 
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Rep. Kylie Oversen: I certainly think it could. I don't know whether the 
affirmative consent is the best policy and I think that's why I brought the study 
forward. I've had some questions about what I hope the outcome of this study 
is. I don't know. If I had known that, I would have introduced a bill to look 
specifically at that. I think it's better to bring the minds together that have 
specific knowledge in those areas to craft whatever we believe the best policy 
is that will create best outcomes for victims and the accused so that their 
rights are upheld on campus. I've always been surprised discussing with 
campus Dean of Student's office how different those procedures are, both the 
criminal justice procedure that takes place and the completely separate 
administrative process and how those outcomes can really differ and how 
rights seem to come and go in the administrative process. I thought we as a 
state should be looking at this so the rights of all of the students are upheld. 

Sen. Casper: An affirmative consent which is proposed here with the article 
and that is very different than the criminal standard. We would have a higher 
elevated standard at our university system if that was something implemented 
or just this study came forward with. 

Rep. Kylie Oversen: That would be correct, if that was the outcome. I don't 
know if that is the best outcome. 

Sen. Armstrong: You said this was a legislative management study and now 
it's an education study. Do you care where it's at? 

Rep. Kylie Oversen: I don't. My preference was for a legislative 
management study so that we had some oversight and a place in the group. 
The way that they amended the bill, legislators could still be in the group to be 
a part of the process if the end result is any legislative proposal. 

Sen. Armstrong: There is some pretty specific detail in the now therefore part, 
to come up with a uniform policy across the system. Is there concern that the 
resources available at BSC, as a smaller university, will not be the same that 
is at UNO or NDS U? Large and small campuses have different ways of 
dealing with any kind of counseling or any student issues, they are very 
different. 

Rep. Kylie Oversen: I won't say that I am particularly pleased with the 
language relating to uniform policies, because I don't think it is always the best 
scenario when we have campuses of such different sizes, and they are going 
to have different resources. I think it should be a broader look at generally 
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what resources are available. A lot of our campuses, for example, at UNO 
they recently announced that they will be bringing an advocate from COIC 
onto the campus. Not all campuses are going to have that same access. It's 
going to be different. I think regarding policies, uniformity might be a benefit 
and it might not. 

Sen. Armstrong: If you broaden the language in this study a little bit, wouldn't 
the outcome be what you would want. What can be uniform in, where can we 
not have the resources? Where do we have problems, where can we be the 
same? 

Rep. Kylie Oversen: Yes. 

Ch. Hogue: You said the policies are very different between NOSU and UNO. 
Can you tell the committee you meant by that. What are their policies and 
how are they different. 

Rep. Kylie Oversen: I was specifically referring to the article that I shared and 
on the back page they kind of outlined the policies between NOSU, Concordia, 
MSU-M and UNO. Of course, UMO doesn't have any policy that defines 
consent on their campus. So if an individual is accused there are no set 
guidelines for what consent is or is not on that campus. 

Ch. Hogue: Thank you. Further testimony in support. Testimony in 
opposition. Neutral testimony. We will close the hearing. 
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Minutes: 

Ch. Hogue: Let's take a look at HCR 3052. This is the proposed resolution 
that asks the ND university system to study this. It doesn't say that they have 
to implement a policy, but it's a different resolution because it's not asking 
Legislative Management to study, it's asking higher education to study it. 

Sen. Casper: The bill was amended that way. It started as a legislative 
management study and I assume that House Judiciary amended it. 

Sen. Armstrong: I would like to see this study in legislative management. 
How they decide to collect data vs. the university system. I'd rather see it 
there, mostly because it would be nice to have outside eyes doing it, rather 
than studying it themselves. 

Sen. Grabinger: It would be nice if we put language in there that says that 
they have to report to the legislature any recommendations or what they find 
out. I'm fine with the university system or higher ed board doing the study but 
I would like to know if anything that comes up. Right now, it doesn't say 
anywhere that they have to report to the legislature. 

Ch. Hogue: There is an interesting dynamic here because while it's a 
resolution, I think if you have higher ed study it, they will study it because they 
aren't going to ignore a resolution from the legislature. 

Sen. Casper: They could choose to do nothing. 

Ch. Hogue: They could but I don't think they would. If you turned it into a 
legislative management study, now you have to get it to pass through 



Senate Judiciary Committee 
HCR 3052 
3/25/2015 
Page 2 

legislative management. They would have the choice to take on the study or 
not. 

Sen. Luick: Is there a fiscal note attached to this. 

Ch. Hogue: I think if you asked higher ed. I'm sure there would be a fiscal 
note. 

Sen. Grabinger: Can we add that language at the end. 

Ch. Hogue: Yes. 

Sen. Nelson: I move the amendment to require the board of higher education 
to report to legislative management by 7/1/2016. 
Sen. Armstrong: Second the motion. 

Ch. Hogue: Voice vote, motion carried. We now have the bill before us as 
amended. What are the committee's wishes? 

Sen. Casper: I move a do pass as amended. 

Sen. Armstrong: Second the motion. 

6 YES 0 NO 0 ABSENT DO PASS AS AMENDED 

CARRIER: Sen. Nelson 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE CONCURRENT RESOLUTION NO. 
3052 

Page 1 ,  line 1 9, after the period insert "The North Dakota Legislative Assembly requests the 
State Board of Higher Education provide a report to the legislative management before 
July 1 ,  201 6, regarding the policies, procedures, supports, and services available to all 
public institutions of higher education in the state regarding sexual assault and related 
incidents." 

Renumber accordingly 

Page No. 1 1 5.31 20.03001 
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REPORT OF STANDING COMMITTEE 
HCR 3052, as engrossed: Judiciary Committee (Sen. Hogue, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(6 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HCR 3052 was 
placed on the Sixth order on the calendar. 

Page 1, line 19, after the period insert "The North Dakota Legislative Assembly requests the 
State Board of Higher Education provide a report to the legislative management 
before July 1, 2016, regarding the policies, procedures, supports, and services 
available to all public institutions of higher education in the state regarding sexual 
assault and related incidents." 

Renumber accordingly 
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'Yes means yes': Affirmative consent policies for sexual 

contact on the books at Concordia, NDSU; being considered at 

MSUM 
By Grace Lyden on Jan 13, 2015 at 9:35 p.m. 

M OORHEAD - California drew a lot of attention last fall when the state started requiring colleges to adopt a 

standard of affirmative consent for sexual contact. 

In other words, a rape is not defined by a victim who said "no," but a victim who didn't say "yes." The yes-means-yes 

law in California was the first of its kind at the state level. 

But similar policies were already on the books at Concordia College and North Dakota State University, anq a task 

force at Minnesota State University Moorhead is talking about how to bring the concept into its culture. 

At Concordia, the policy says silence alone cannot be interpreted as consent. Consent must come from "words or 

actions." A similar policy is in place at NDSU, which requires "an affirmative decision given by clear actions or 

v.rords." 

(,_oLI{l, the policies at the two area schools are not as strongly worded as some at other campuses, which specifically 

require verbal consent or that consent be present at every step of a sexual encounter. 

"There are a number of discussions going on at a national level, some of them at state legislaJ1:1As, some of them at 

http:/fwww.inforum .com/news/educalion/3654944-yes-means-yes-affirmative-consent-policies-sexual-contact-books-concordia ( ) � 1/5 
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institutions, about the exact meaning of affirmative," said Sue Oatey, vice president and dean of student affairs at 

Concordia. "There are other institutions that go beyond what we ask for." 

The base notion is the same, though. Rather than putting the responsibility of resistance on the victim of a sexv__. 

assault, affirmative consent policies put responsibility in the hands of both parties. ( 
'Yes means yes' 

Senior Angelique King is one of three students on MSUM's sexual violence task force, a group that was formed in 

October and will present recommendations for educational programming and prevention efforts to President Anne 

Blackhurst in March. 

A 38-year-old mother of three, King is a non-traditional student, and said her age gives her insight into how the 

topic has changed over time. 

"Back in '96 when I graduated high school, if you didn't say no, then you should've said no," she said. 

That no-means-no approach is gradually being replaced by yes-means-yes in educational programs and policies 

across the country. 

Proponents of the latter say that victims of other crimes - murder, for instance - aren't required to say "no" first, 

and victims of sexual assault should be treated the same. Many also note that when victims go into a state of shock, 

saying "no" is impossible. 

The MSUM task force, a group of 16 faculty, staff and students, is looking into that trend. ( 
The university's current policy is one of effective consent, defined as "informed, freely given and mutually 

understood." It's not as aggressive as other local policies: "Silence does not necessarily constitute consent," but 

could. 

Ashley Atteberry, the school's Title XI coordinator and director of student conflict and resolution, said effective 

consent doesn't fall too far from affirmative. 

"If you are engaging in sex with somebody, you should mutually understand what you are doing," she said. 

That wording h<).sn't sufficed for some students at the University of Minnesota, where policy also states that sexual 

contact must be "mutually understood." 

U of M Student body President Joelle Stangler called that "incredibly vague," and said that for two people in the 

heat of the moment, "there's a lot of assumption going on" about what each person wants. 

Stangler and other student leaders recently called for a panel to examine the merits of changing the U of M's policy 

to require affirmative consent. 

Atteberry said the MSUM task force likely won't change policy because that has to be done at the system level. Bu 

task force members are talking about the same subject. 

"Affirmative consent is definitely a hot topic in our meet��ess about policy and more about changing mindsets," 

http://www.inforum.com/news/education/3654944-yes-means-yes-affirmative-�licies-sexual-contact-books-concordia . 215 
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I\., .g said. 

Education, awareness 

r· s say affirmative consent policies will complicate personal relationships and legal proceedings. 

George Washington University law professor John Banzhaf said even asking someone for consent is fraught with 

ambiguity. 

"Suppose the guy says, 'May I touch your breast?' She says, 'Yes.' OK, does that mean through her shirt?" he said. 

"Does it mean taking off her shirt through her bra? Does it mean reaching under the bra, but not taking it off?" 

Although questions remain, King said affirmative consent is as much "a PR thing" and "an education and awareness 

program" as it is a legal standard. 

"I should have an active part in my own consent, and so should my partner have an active part in my consent," she 

said. "I think it's more of a psychological tool than anything." 

Others, however, say it's important for universities to include the concept in policies. NDSU freshman Caitlin 

Hanson said "people take it more seriously" when that's the case. 

Hanson was one of several NDSU students shown the school's sexual assault policy on Tuesday afternoon. A recent 

transfer, she was pleased to discover it. 

critics say asking for permission would be awkward, but not Hanson. 

"That's totally, totally fine," she said. 

"It sounds awkward, but important," said sophomore Kiah Swenson. 

Other NDSU students said they'd like their policy to require spoken consent, but Janna Stoskopf, dean of student 

life, said no one has asked to change it. 

Students get involved 

That's also the case at the University of North Dakota, where students have not requested a policy change. 

As it stands, the policy only mentions consent to say that consent cannot be given by a person who is too young, 

intoxicated or has a mental disease. 

"Nobody has come forward to ask that we put together any kind of a definition for affirmed consent," said 

university spokesman Peter Johnson. He said they'd be watching nationally to seek out best practices. 

'T'�e U of M will be doing the same. Vice provost Danita Brown Young said she is willing to work with students, and 

\ ngler hopes for recommendations by the end of this semester . 
...... _ .--

Meanwhile, a group of 12 students at Concordia will look into their school's policy, as well. If they want to make 

changes, "we would certainly be open to that," Oatey said, though she had not heard requests. 
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In all of these conversations, the takeaway goes beyond policy, King said. 

When students leave campus, "the policy's not going to go with them," she said. "But the new vocabulary, the new 

idea of what they deserve, of what respect they deserve, of what they're entitled to regarding their rights, that '('�·· · 

go with them." 

Policies at area colleges: 

NDSU 

• "Consent is an affirmative decision given by clear actions or words." 

• Silence alone is not consent. 

• Previous sexual relations or current dating is not consent. 

• Consent to one sexual act is not consent to another. 

• Clarify verbally if there is confusion. 

• If the person you are having sex with is incapacitated, there is no consent. 

Concordia 

• "Consent is active, not passive." 

• Silence alone is not consent. 

• Previous sexual relations or current dating is not consent. 

• Consent to one activity is not consent to another. 

• If the person you are having sex with is incapacitated, there is no consent. 

( 
MSUM 

• Consent is "informed, freely given and mutually understood." 

• Silence is not necessarily consent. 

• Previous sexual relations or current dating is not consent. 

• If the person you are having sex with is incapacitated, there is no consent. 

UND 

• You are guilty of offense if you know or have reasonable cause to believe that "the contact is offensive to the 

other person." 

• If the person you are having sex with is incapacitated, there is no consent. 

M innesota Public Radio contributed to this report. 

Grace Lyden 

Grace Lyden is the higher education reponer for The Forum. Previously, she interned at the St. Paul Pioneer Press, after 

graduating from the Missouri School of Journalism in 2014. She welcomes story ideas via email or phone. Have a comment 

to share about a story? Letters to the editor should include author's name, address and phone number. Generally, letters 

should be no longer than 250 words. All letters are subject to editing. Send to letters@forumcomm.com. 

glyden@forumcomm.com 

(701) 241-5502 
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UNITED STATES DEPARTMENT OF EDUCATION 
OFFTCE FOR CIVLL RIGHTS 

THE ASSISTANT SECRETA RY 

Questions and Answers on Title IX and Sexual Violence1 

Title IX of the Education Amendments of 1972 {"Title IX" )2 is a federa l  civil rights law that prohibits 

d iscr imination on the basis of sex in  federa l ly funded education programs  and activities. All publ ic 

and private elementary and secondary schools, school d istricts, col leges, and un iversities receiving 

any federal financia l  assistance (here inafter "schools", "reci pients", or "recipient institutions") 

must comp ly with Title  IX .3 

On  Apri l  4, 2011, the Office for Civi l Rights {OCR) in the U.S.  Department of Education issued a Dear 

Col league Letter on  student-on-student sexua l  harassment and sexua l  violence ( "DCL" ) .4 The DCL 

explains a school's responsib i l ity to respond promptly and effective ly to sexua l  violence aga inst 

students in accordance with the requ i rements of Title IX .5 Specifica l ly, the DCL: 

• Provides guidance on the un ique concerns that arise i n  sexua l  vio lence cases, such as a 

school's i ndependent responsib i l ity under Title IX to investigate (apart from any separate 

crimina l  investigation by loca l police) and address sexual violence. 

1 The Department has determined that th is  document is a "significant guidance document" under the Office of 

Management and Budget's F ina l  Bul let in for Agency Good Guidance Practices, 72 Fed . Reg. 3432 (Jan.  25, 2007), 

available at www.wh itehouse.gov/sites/default/fi les/omb/fedreg/2007 /012507 good guidance.pdf. The Office for 

Civil Rights (OCR) issues this and  other policy guidance to provide recipients with i nformation to assist them in meeting 

their obl igations, and  to provide members of the publ ic with information about their rights, under the civil rights laws 

and implementing regulations that we enforce. OCR's legal authority is based on those laws and regulations. This 

guidance does not add requ i rements to appl icable law, but provides information and examples to inform recipients 

about how OCR eva luates whether covered entities a re complying with their legal obl igations. If you a re interested in 

commenting on this guidance, please send an  e-ma il with your  comments to OCR@ed .gov, or write to the following 

address: Office for Civil Rights, U .S .  Department of Education, 400 Maryland Avenue, SW, Washington, D.C. 20202. 
2 20 U .S.C. § 1681 et seq. 

3 Throughout this document the term "schools" refers to recipients of federal financial assistance that operate 

educationa l  p rograms or  activities. For Title IX purposes, at the elementary and secondary school level, the recipient 

general ly is the school d istrict; and at the postsecondary level, the recipient is the ind ividual  institution of higher 

education.  An educational  institution that is controlled by a religious organization is exempt from Title IX to the extent 

that the law's requirements confl ict with the organization's religious tenets. 20 U .S.C. § 1681(a)(3);  34 C.F .R .  § 

106.12(a) .  For appl ication of this provision to a specific institution, please contact the appropriate OCR regional office. 

4 Ava i lable at http://www.ed .gov/ocr/letters/colleague-201 104.html.  

5 Although this document and the DCL focus on sexual violence, the legal principles general ly a lso apply to other forms 

of sexual harassment. 



• Provides guidance and exam ples about key Title IX req u irements a nd how they re late to 

sexua l violence, such as the requ i rements to pub l ish a pol icy agai nst sex d iscrimination, 

designate a Title IX coordi nator, and adopt and pub l ish grievance p rocedures. 

• Discusses proactive efforts schools can take to prevent sexua l  violence. 

• Discusses the i nterplay between  Title IX, the Fam ily Educationa l  Rights a nd Privacy Act 

( "FERPA"),6 and the Jeanne Clery Disclosure of Campus Security and Cam pus Crime 

Statist ics Act ( "C lery Act"f as it relates to a compla inant's r ight to know the outcome of his 

or  her compla int, i nc lud ing relevant sanctions imposed on the perpetrator. 

• Provides exa mp les of remedies and enforcement strategies that schools and OCR may use 

to respond to sexua l  violence. 

The DCL supp lements OCR's Revised Sexual Harassment Guidance: Harassment of Students by 

School Employees, Other Students, or Third Parties, issued in  2001 (2001 Guidance) . 8 The 2001 

Guidance discusses in deta i l  the Title IX requ i rements re lated to sexua l  hara ssment of students by 

school employees, other students, or th i rd parties. The DCL and the 2001 Guidance rema in  in fu l l  

force and  we  recommend reading these Questions and Answers in  conjunction with these 

documents. 

In responding to requests for techn ica l assistance, OCR has determined that e lementary and 

secondary schools and postsecondary i nstitutions would benefit from add itiona l  guidance 

concerning their ob l igations under Title IX to address sexua l  violence as a form of sexua l  

harassment .  The fo l lowing questions and answers further clarify the legal requ i rements and 

guidance a rticu lated i n  the DCL a nd the 2001 Guidance and inc lude exam ples of proactive efforts 

schools can take to p revent sexua l violence and remedies schools may use to end such conduct, 

prevent its recu rrence, and address its effects. I n  order to gain a complete understand ing of these 

legal requ i rements and recommendations, this document should be read in fu l l .  

Authorized by 

/sf 

Catherine E. Lhamon 
Assistant Secretary for Civi l Rights 

6 20 U .S.C. §1232g; 34 C.F .R .  Part 99. 

7 20 u .s.c. §1092(f). 
8 Available at http://www.ed.gov/ocr/docs/shguide.html. 
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Notice of Language Assistance 
Questions and Answers on Title IX and Sexual Violence 

Notice of Language Assistance: If you have difficulty understanding Engl ish, you may, free of charge, 
request language assistance services for this Department i nformation by call ing l -800-USA-LEARN 
( l -800-872-5327) (TTY: l -800-877-8339), or emai l us at: Ed.Language.Assistance@ed.gov. 

Aviso a personas con dominio lim itado del idioma ingles: Si usted tiene alguna d ificultad en entender 
el idioma i ngles, puede, sin costo alguno, solicitar asistencia l ingliistica con respecto a esta informaci6n 
l lamando al 1 -800-USA-LEARN ( l -800-872-5327) (TTY: l -800-877-8339), o envie un mensaje de 
correo electr6nico a: Ed.Language.Assistance@ed.gov. 

M�mtt��-A±���= � �·��··· d•Rm •��ffi•. ·���*�-� �-­

m�mimM�R. �M•�M8•fi•ffio �@mimM�R���--m o ��·��*� 
IJ �d��ij!i&��*'B•m. ��tt� 1 -800-USA-LEARN ( 1 -800-872-5327) (�aft�A±.�J.*JR : 
1 -800-877-8339),d �00: Ed.Language.Assistance@ed.gov. o 

Thong bao danh cho nhiing nguiri co kha nang Anh ngu· hi_m ch�: N�u quy vi g�p kh6 khan trong 
vi�c hi�u Anh ngfr thl quy vi c6 th� yeu du cac dich vµ h6 trq ngon ngfr cho cac tin rue cua B9 danh cho 
cong chung. Cac djch Yl,I h6 trq ngon ngfr nay d�u mi�n phi. N�u quy vi mu6n bi�t them chi ti�t v� cac 
djch vµ phien djch hay thong djch, xin vui long gQi s6 1 -800-USA-LEARN ( l -800-872-5327) (TTY: 
l -800-877-8339), ho�c email :  Ed.Language.Assistance@ed.gov. 

� Ol  D l �Al-S � �  �.Jl: � Ol  � O l oH Of ::  C-J I Ol 2.� 3 0 1 V 0 6.l � �  • .ill � !? � �  t!! E-J Oll g) � 21 

01 � 2! Ol x1 @ fd t1 1  A � 9. � of @j * v � L I Cf . o 1 2.-J e! 2! Ol xi @ fd t1 1  A :: � fi � x11 � � L I u .  
� Q1 0 1 Lf \=!:! Q1  fd tl l A OJI Ol oH :Af A-Jl e! � � J f  � 9. of 6J � �. � £f \=!:! 2_  l -800-USA-LEARN ( l -800-
872-5327) � ::  � 2,f � OH 21 �  � £f \=!:! 2  l -800-877-8339 � ::  O I Oll g) � :1: 
Ed.Language.Assistance@ed.gov 0 � e'! � of Al J I  tl f � LI Cf . 

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi 
ng English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa 
nagbibigay ng serbisyo na pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay 
l ibre. Kung kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng 
pagpapaliwanag o pagsasali n, mangyari lamang tumawag sa 1 -800-USA-LEARN ( l -800-872-5327) 
(TTY: 1 -800-877-8339), o mag-emai l sa: Ed.Language.Assistance@ed.gov. 

YsenoMJienue nm1 JIHU c orpauuqeuublM JnauueM anrJIHilcicoro HJMKa : Ecnw Bbl 11cnbITb1BaeTe 
TpynHOCTH B nOHHMaHHH aHrJTHHCKoro Sl3b1Ka, Bbl MO)f(eTe nonpOCHTb, 1-IT06bl BaM npenocTaBHJlH 
nepeBon 11HcpopMau1111, KOTopy10 MwHHCTepcTBo 06paJoBaHHSI noBonwT no Bceo6w.ero cBeneHHSI. 3TOT 
nepeBon npenocTaBJTSieTcSI 6ecnnaTHO. Ecnw Bbl xoTwTe nony'iHTb 6onee nonpo6Hy10 11ucpopMau1110 06 
ycnyrax ycrnoro 11 nucbMeHuoro nepeBona, 3BOHHTe no Tenecpouy l -800-USA-LEARN ( 1 -800-872-
5327) (cny)f(6a nAA cna6ocnb1illaw.11x: 1 -800-877-8339), wnw ornpaBbTe coo6w.euwe no anpecy: 
Ed.Language.Assistance@ed.gov. 
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A. A School's Obligation to Respond to Sexual Violence 

A-1. What is sexual  violence? 

Answer: Sexua l  violence, as that term is used in this document and prior OCR guidance, 

refers to physica l sexua l  acts perpetrated against a person's wi l l  or where a person is 

incapable of giving consent (e.g., due to the student's age or use of d rugs or  a lcohol, or 

because an i nte l lectua l  or other d isabi l ity prevents the student from having the capacity 

to give consent) .  A number of d ifferent acts fa l l  i nto the category of sexua l  violence, 

inc lud ing rape, sexua l  assau lt, sexua l  battery, sexua l  abuse, and sexua l coercion. Sexua l  

vio lence can be carried out  by  school employees, other students, or th i rd pa rties. Al l  such 

acts of sexua l  vio lence are forms of sex d iscrim ination prohibited by Tit le  IX .  

A-2. How does Title IX apply to student-on-student sexual violence? 

Answer: U nder Title  IX, federa l ly funded schools m ust ensure that students of a l l  ages a re 

not den ied or  l im ited in their  ab i l ity to participate i n  or benefit from the school's 

educationa l  programs or  activities on  the basis of sex. A school violates a student's rights 

under Title  IX regard i ng student-on-student sexua l  violence when the fo l lowing condit ions 

are met : (1) the a l l eged conduct is sufficiently serious to l imit or deny a student's ab i l ity to 

partici pate i n  or benefit from the school's educationa l  program, i.e. creates a hostile 

environment; and (2) the school, upon notice, fa i ls to take prompt and effective steps 

reasonab ly ca lcu lated to end the sexua l violence, e l iminate the hostile environment, 

prevent its recurrence, and, as appropriate, remedy its effects.9 

A-3. How does OCR determine if a hostile environment has been created? 

Answer: As d iscussed more fu l ly in  OCR's 2001 Guidance, OCR considers a va riety of 

related factors to determ ine if a hosti le  environment has been created;  a nd a lso considers 

the conduct i n  q uestion from both a subjective and an  objective perspective. Specifical ly, 

OCR's standards  requ i re that the conduct be eva luated from the perspective of a 

reasonable person in the a l leged victim's position, considering a l l  the circumstances. The 

more severe the cond uct, the less need there is to show a repetitive series of incidents to 

prove a hosti le environment, part icu la rly if the conduct is physica l .  I ndeed, a s ing le or  

isolated i ncident of  sexua l  violence may create a host i le environment .  

9 This is the  standard for admin istrative enforcement of  Title IX  and  i n  court cases where plaintiffs a re  seeking 

injunctive relief. See 2001 Guidance at i i-v, 12-13. The standard i n  private lawsuits for monetary damages is actual 

knowledge and del iberate indifference. See Davis v. Monroe Cnty Bd. of Educ. , 526 U .S.  629, 643 (1999). 
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A-4. When does OCR consider a school to have notice of student-on-student sexual violence? 

Answer: OCR deems a school to have notice of student-on-student sexual  violence if a 

responsib le emp loyee knew, or i n  the exercise of reasonable ca re shou ld have known, 

about the sexua l  violence. See question D-2 regard i ng who is a responsible emp loyee. 

A school can receive notice of sexual violence i n  many d ifferent ways. Some examp les of 

notice inc lude:  a student may have fi led a grievance with or otherwise i nformed the 

school's Title IX coord inator; a student, parent, friend, or other ind ividua l  may have 

reported a n  incident to a teacher, principal, campus law enforcement, staff in the office of 

student affa i rs, or other responsible em ployee; or a teacher or dean may have witnessed 

the sexua l  vio lence. 

The school may a lso receive notice about sexua l  violence in  an  ind i rect manner, from 

sources such as a member of the loca l commun ity, social networking sites, or the media.  

In some situations, if the school knows of incidents of sexua l  violence, the exercise of 

reasonable care should trigger an  investigation that would lead to the d iscovery of 

additiona l  i ncidents. For example, if school officials receive a cred ible report that a 

student has perpetrated several acts of sexual  violence aga inst d ifferent students, that 

pattern of cond uct should trigger an  inqu i ry as to whether other students have been 

subjected to sexual violence by that student. I n  other cases, the pervasiveness of the 

sexual violence may be widespread, openly practiced, or  wel l -known among students or 

employees. I n  those cases, OCR may conclude that the school should have known of the 

host i le environment .  In other words, if the school would have found out about the sexual 

vio lence had it made a proper inqu i ry, knowledge of the sexua l  v io lence wi l l  be imputed 

to the school even if the school fa i led to make an inqu i ry .  A school's fa i l u re to take 

prompt a nd effective corrective action in such cases (as described i n  q uestions G-1  to G-3 

and H-1 to H-3) would violate Title IX even if the student did not use the school's 

grievance p rocedures or  otherwise inform the school of the sexua l vio lence .  

A-5. What are a school's basic responsibilities to address student-on-student sexual 

violence? 

Answer: When a school knows or reasonably should know of possible sexua l  violence, it 

must take immed iate and appropriate steps to investigate or otherwise determ ine what 

occu rred (subject to the confidential ity provisions d iscussed in  Section E). If  an  

investigation reveals that sexual  violence created a hosti le envi ronment, the  school must 

then take prompt and effective steps reasonably calcu lated to end the sexua l  violence, 

e l im inate the hosti le environment, prevent its recu rrence, and, as appropriate, remedy its 
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effects. But a school should not wait to take steps to protect its students unti l  students 

have a l ready been deprived of educationa l  opportunities. 

Title IX requ ires a school to protect the compla i nant and ensure his or her safety as 

necessa ry, inc luding taking interim steps before the fina l  outcome of any investigation .10 

The school shou ld take these steps promptly once it has notice of a sexua l  violence 

a l legation and shou ld  p rovide the compla inant with period ic updates on the status of the 

i nvestigat ion.  If  the school determ ines that the sexua l  violence occu rred, the school must 

conti nue to take these steps to protect the compla inant and ensure h is or her safety, as 

necessary. The school should also ensure that the compla inant is aware of any ava i l ab le 

resources, such as victim advocacy, housing assistance, academic support, counsel i ng, 

d isabi l ity services, health and mental health services, and lega l assistance, and the right to 

report a crime to campus or loca l law enforcement. For additiona l  i nformation on interim 

measures, see q uestions G-1 to G-3. 

If  a school de lays responding to a l legations of sexua l  violence or responds inappropriate ly, 

the school's own inaction may subject the student to a hosti le environment. If it does, the 

school wi l l  a lso be requ i red to remedy the effects of the sexual  vio lence that could 

reasonably have been prevented had the school responded promptly a nd appropriately. 

For examp le, if a school's ignoring of a student's com plaints of sexua l assau lt by a fe l low 

student resu lts in  the compla in ing student having to remain in  c lasses with the other 

student for severa l weeks and the compla in ing student's grades suffer because he or she 

was unable to concentrate in  these classes, the school may need to permit the 

compla in ing student to retake the classes without an academic or  financia l  pena lty ( in 

addit ion to a ny other remedies) in  order to address the effects of the sexual  vio lence. 

A-6. Does Title IX cover employee-on-student sexual violence, such as sexual abuse of 

children? 

Answer: Yes. Although this document and the DCL focus on student-on-student sexua l 

violence, Title IX a l so p rotects students from other forms of sexua l  harassment ( i nc lud i ng 

sexua l violence and sexua l  abuse), such as sexua l  harassment ca rried out by school 

employees. Sexua l  harassment by school employees can inc lude unwelcome sexua l  

advances; requests for sexua l favors; and other verba l, nonverbal, or  physica l conduct of  a 

sexua l nature, i nc luding but not l imited to sexua l  activity. Title IX's prohibition agai nst 

10 Throughout this document, un less otherwise noted, the term "complainant" refers to the student who a l legedly 

experienced the sexual violence. 
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sexua l harassment genera l ly does not extend to legitimate nonsexua l  touching or other 
/ 

nonsexual cond uct. But in some circumstances, nonsexual  conduct may take on sexua l  

connotations and rise to the level of sexua l  harassment. For examp le, a teacher 

repeated ly h ugging and putting h is or her arms around students under inappropriate 

circumstances cou ld create a hostile environment. Early signs of inappropriate behavior 

with a chi ld can be the key to identifying and preventing sexual  a buse by school 

personne l .  

A school's Title IX ob l igations regard ing sexua l harassment by employees can, i n  some 

instances, be greater than those described in  this document and the DCL. Recipients 

should refer to OCR's 2001 Guidance for further information about Title IX ob l igations 

regard i ng harassment of students by school employees. In addit ion, many state and local 

laws have mandatory reporting requirements for schools working with m inors. Recipients 

should be ca refu l to satisfy their state and loca l legal ob l igations  in add ition to their Title 

IX ob l igations, i nc lud ing tra in ing to ensure that school employees are aware of their 

ob l igations u nder such state and loca l laws and the consequences for fa i l ing to satisfy 

those ob l igations .  

With respect to sexua l  activity in  pa rticu lar, OCR wi l l  a lways view as unwelcome and 

nonconsensua l  sexua l activity between an  adu lt school employee and an  e lementa ry 

school  student o r  any student below the legal age of consent i n  h is  or her state. I n  cases 

involving a student who meets the legal age of consent in his or her  state, there will sti l l  

be a strong presumption that sexual activity between an  adu lt school employee and a 

student is u nwelcome and nonconsensua l .  When a school is on notice that a school 

emp loyee has sexua l ly harassed a student, it is responsible for taking prompt a nd 

effective steps reasonab ly ca lcu lated to end the sexua l  harassment, e l im inate the hosti le 

environment, prevent its recurrence, and remedy its effects . I ndeed, even if a school was 

not on notice, the school is nonethe less responsible for remedying any effects of the 

sexual  harassment on the student, as wel l  as for end ing the sexua l harassment and 

preventing its recu rrence, when the employee engaged i n  the sexual  activity i n  the 

context of the employee's provision of a id, benefits, or  services to students (e.g., 

teach ing, counse l ing, supervising, advising, or transporting students) .  

A school should take steps to protect its students from sexual  a buse by its emp loyees. It is 

therefore imperative for a school to deve lop pol icies proh ibit ing inappropriate conduct by 

school personne l  and proced ures for identifying and responding to such conduct .  For 

exa m ple, th is  could i nc lude implementing codes of conduct, wh ich m ight address what is 

commonly known as grooming - a desensitization strategy common in adu lt educator 

sexua l m isconduct. Such pol icies and procedures can ensure that students, parents, and 
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school personnel  have clear guidel ines on what are appropriate and inappropriate 

i nteractions between adu lts and students in a school setting or in  school-sponsored 

activities. Add itiona l ly, a school should provide tra in ing for admin istrators, teachers, staff, 

parents, and age-appropriate classroom information for students to ensure that everyone 

understands what types of conduct a re prohibited and knows how to respond when 

problems a rise. 11 

B. Students Protected by Title IX 

B-1. Does Title IX protect all students from sexual violence? 

Answer: Yes. Title IX protects all students at recipient institutions from sex d iscrimination, 

i nc luding sexua l  violence. Any student can experience sexual  violence: from elementary to 

professiona l  school students; ma le and female students; stra ight, gay, lesbian, bisexua l  

and transgender students; pa rt-time and fu l l-time students; students with and without 

d isabi l ities; and students of d ifferent races and nationa l  origins. 

B-2. How should a school handle sexual violence complaints in which the complainant and 

the a l leged perpetrator are members of the same sex? 

Answer: A school's obl igation to respond appropriately to sexua l  violence compla ints is 

the same irrespective of the sex or  sexes of the parties involved.  Title IX protects a l l  

students from sexua l  violence, regard less of  the  sex of  the  a l leged perpetrator o r  

compla inant, i nc lud ing when  they a re members of  the  same sex. A school must 

investigate and resolve a l legations of sexua l  violence i nvolving pa rties of the same sex 

using the same procedures and standards that it uses in a l l  compla ints involving sexua l  

violence. 

Title IX's sex d iscrimination proh ibition extends to claims of d iscrimination based on 

gender identity or  fa i l u re to conform to stereotypica l notions of mascu l in ity or femin in ity 

and OCR accepts such compla ints for investigation. S imi la rly, the actua l  or perceived 

sexua l  orientation or gender identity of the parties does not change a school's ob l igations. 

Indeed, lesbian, gay, b isexua l, and transgender ( LGBT) youth report h igh rates of sexua l  

harassment and sexua l  vio lence. A school should investigate and reso lve a l legations of 

sexual violence regard i ng LGBT students using the same procedures a nd standards that it 

11 
For additional i nformational on training please see the Department of Education's Resource and Emergency 

Management for Schools Technical Assistance Center - Adult Sexual Misconduct in Schools: Prevention and 

Management Train ing, avai lable at http://rems.ed .gov/Docs/ASM Marketing Flver.pdf. 
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uses i n  a l l  comp la ints involving sexua l  violence. The fact that incidents of sexua l  violence 

may be accompan ied by anti-gay comments or be partly based on a student's actual  or  

perceived sexua l  orientation does not rel ieve a school of  its obl igation under  Title IX to 

investigate and remedy those instances of sexua l  violence. 

If  a school's pol icies related to sexua l  violence inc lude exam ples of particu lar types of 

conduct that violate the school's proh ibit ion on  sexual vio lence, the school should 

consider i nc lud ing exam ples of same-sex conduct. In add ition, a school shou ld ensure that 

staff a re capab le of p rovid i ng cu ltura l ly  competent counse l i ng to a l l  compla inants .  Thus, a 

school should ensure that its counselors and other staff who a re responsib le for receiving 

and responding to compla ints of sexua l  violence, inc lud ing investigators and hea ring 

board members, receive appropriate tra in ing about working with LG BT and gender­

nonconforming students and same-sex sexual violence. See q uestions J-1 to J-4 for 

add itiona l  information rega rd ing tra in ing. 

Gay-straight a l l iances and s imi lar  student- in itiated groups can a lso play an important ro le 

in  creating safer school environments for LGBT students. On J une 14, 2011, the 

Department issued guidance about the rights of student-i n itiated groups i n  publ ic 

secondary schools under the Equal  Access Act. That guidance is ava i lab le at 

http://www2 .ed .gov/policy/elsec/guid/secletter/110607.htm l .  

B-3. What issues may arise with respect to students with disabilities who experience sexua l 

violence? 

Answer: When students with d isabi l ities experience sexual  vio lence, federal  civil rights 

laws other than Title IX may a lso be relevant to a school's responsibi l ity to investigate and 

address such incidents. 12 Certa in students requ i re add itiona l  assistance and support .  For 

exam ple, students with intel lectua l  d isabi l ities may need add itiona l  he lp in  lea rning a bout 

sexua l  violence, inc lud ing a school's sexual violence ed ucation and p revention p rograms, 

what constitutes sexual  violence and how students can report incidents of sexua l 

12 
OCR enforces two civi l rights laws that prohibit disabil ity discrimination .  Section 504 of the Rehabi l itation Act of 

1973 (Section 504) prohibits disabi l ity discrimination by publ ic or private entities that receive federal financial 

assistance, and Tit le I I  of the American with Disabil ities Act of 1990 (Title I I )  prohibits disabi l ity discrimination by al l  

state and local publ ic entities, regardless of whether they receive federal funding. See 29 U .S.C. § 794 and 34 C.F.R. 

part 104; 42 U .S.C. § 12131 et seq. and 28 C.F .R.  part 35. OCR and the U .S. Department of J ustice (DOJ) share the 

responsibil ity of enforcing Tit le I I  in the educational context. The Department of Education's Office of Special 

Education Programs in the Office of Special Education and Rehabi l itative Services administers Part B of the 

Individuals with Disabil ities Education Act ( IDEA). 20 U .S.C. 1400 et seq. and 34 C.F.R. part 300. IDEA provides 

financial assistance to states, and through them to local educational agencies, to assist in providing special 

education and related services to eligible chi ldren with disabil ities ages th ree through twenty-one, inclusive. 
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vio lence. I n  add ition, students with d isabi l ities who experience sexua l  violence may 

requ i re addit iona l  services and supports, inc luding psycho logica l services and counsel ing 

services. Postsecondary students who need these addit ional services and supports can 

seek assistance from the institution's d isabi l ity resource office. 

A student who has not been previously determined to have a d isabi l ity may, as a result of 

experiencing sexual  violence, develop a menta l health-re lated d isabi l ity that could cause 

the student to need specia l  education and related services. At the e lementary and 

secondary education level, th i s  may trigger a school's ch i ld  fi nd obl igations under  IDEA 

and the eva l uation and placement requ i rements under Section 504, which together 

requ i re a school to eva l uate a student suspected of having a d isab i l ity to determine if he 

or  she has a d isab i l ity that requ i res specia l  education or related aids and services. 13 

A school must a lso ensure that any school report ing forms, information, or tra in ing about 

sexual  violence be p rovided i n  a manner that is accessible to students and employees with 

disabi l ities, for exam ple, by providing electronical ly-accessible versions of paper forms to 

ind ividuals with print d isabi l it ies, or by providing a sign language interpreter to a deaf 

ind ividua l  attend ing a tra in ing. See question J-4 for more deta i led information on student 

tra in ing. 

B-4. What issues a rise with respect to international students and undocumented students 

who experience sexual violence? 

Answer: Title IX protects a l l  students at recipient institutions in  the United States 

regardless of nationa l  origin, immigration status, or citizenship status .14 A school should 

ensure that a l l  students regard less of their  immigration status, i nc lud ing u ndocumented 

students and internationa l  students, are aware of their rights under Title IX. A school m ust 

a lso ensure that any school reporting forms, information, or tra in ing about sexua l  violence 

be provided in a manner access ib le to students who a re English language learners. OCR 

recommends that a school coord i nate with its internationa l  office and its undocumented 

student program coord inator, if app l icab le, to he lp commun icate i nformation about Title 

IX in  languages that a re accessible to these groups of students. OCR a lso encourages 

schools to provide foreign national  compla inants with information about the U 

non immigrant status and the T non immigrant status. The U non immigrant status is set 

13 See 34 C.F.R.  §§ 300.8; 300.111;  300.201; 300.300-300.311 ( IDEA); 34 C.F .R.  §§ 104.3(j) and 104.35 (Section 504). 

Schools must comply with a ppl icable consent requirements with respect to evaluations. See 34 C.F .R.  § 300.300. 
14 OCR enforces Tit le VI of the Civil Rights Act of 1964, which prohibits discrimination by recipients of federal 

financial assistance on the basis of race, color, or national orig in .  42 U .S.C. § 2000d. 
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aside for victims  of certa in crimes who have suffered substantia l  mental o r  physica l abuse 

as a resu lt  of the crime and are he lpful to law enforcement agency in the investigation or 

prosecution of the q ua l ifying crim ina l  activity. 15 The T non immigrant status is ava i lable 

for vict ims of severe forms of human trafficking who genera l ly comply with a law 

enforcement agency in  the investigation or  p rosecution of the human  trafficking a nd who 

would suffer extreme hardsh ip involving unusual and severe harm if they were removed 

from the Un ited States. 16 

A school should be m indful that un ique issues may a rise when a fore ign student on a 

student visa experiences sexua l  vio lence. For exam ple, certa in student visas requ ire the 

student to mainta in a fu l l -t ime course load (genera l ly at least 12 academic credit hours 

per term ), but a student may need to take a reduced course load whi le recovering from 

the immed iate effects of the sexua l  violence. OCR recommends that a school take steps to 

ensure that internationa l  students on student visas understand  that they m ust typ ica l ly 

seek prior approva l of the designated school officia l {DSO) for student visas to d rop below 

a fu l l-t ime course load. A school may a lso want to encourage its employees involved in 

hand l ing sexua l  violence compla ints and counse l ing students who have experienced 

sexua l  violence to approach the DSO on the student's behalf if the student wishes to d rop 

below a fu l l-t ime course load .  OCR recommends that a school take steps to ensure that its 

employees who work with internationa l  students, including the school's DSO, are tra ined 

on the school's sexual  violence pol icies and that em ployees involved in  hand l ing sexua l  

vio lence compla ints and counsel ing students who have experienced sexual violence a re 

aware of the special issues that i nternationa l  students may encounter. See questions J -1  

to  J -4  for addit iona l  information regard ing tra in ing. 

A school should a lso be aware that threatening students with deportation or  i nvoking a 

student's immigration status in an attempt to intimidate or deter a student from fi l ing a 

Title IX compla int would violate Title IX's protections aga inst reta l iat ion. For more 

i nformation on reta l iation see question K-1. 

15 For more information on the U nonimmigrant status, see http://www.uscis.gov/humanita rian/victims-human­

trafficking-other-crimes/victims-crim inal-activity-u-nonimmigrant-status/questions-answers-victims-criminal­

activity-u-nonimmigrant-status. 
16 

For more information on the T nonimmigrant status, see http://www.uscis.gov/humanitarian/victims-human­

t raffle ki ng-ot h er-cri mes/vict i ms-h u ma n-trafficki n g-t-no n immigrant-status. 
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B-5. How should a school respond to sexual violence when the a lleged perpetrator is not 

affiliated with the school? 

Answer: The appropriate response wi l l  d iffer depending on the level of control the school 

has over the a l leged perpetrator. For example, if an  ath lete or band member from a 

visiting school sexua l ly assau lts a student at the home school, the home school may not 

be able to d isci p l ine or take other d i rect action against the visiting ath lete or  band 

member. However (and subject to the confidentia l ity provis ions d iscussed in  Section E), i t  

should conduct an  i nqu i ry into what occu rred and should report the i ncident to the 

visiting school and encourage the visiti ng school to take a ppropriate action to prevent 

further sexua l  vio lence .  The home school should a lso notify the student of any right to fi le  

a compla int  with the a l leged perpetrator's school or loca l law enforcement. The home 

school may a lso decide not to invite the visiting school back to its campus.  

Even though a school's ab i l ity to take d i rect action against a particu lar  perpetrator may be 

l im ited, the school m ust sti l l  take steps to provide appropriate remedies for the 

compla inant and, where appropriate, the broader school populat ion.  This may inc lude 

provid ing support services for the compla inant, and issu i ng new pol icy statements making 

it c lear that the school does not tolerate sexua l  violence and wi l l  respond to any reports 

about such incidents. For addit ional  information on interim measures see q uestions G-1 to 

G-3.  

C.  Title IX Procedural Requirements 

Overview 

C-1. What procedures must a school have in place to prevent sexual violence and resolve 

complaints? 

Answer: The Title IX regu lations outl ine three key procedura l  requ i rements. Each school 

m ust : 

( 1 )  disseminate a notice of nondiscrimination (see question C-2);17 

(2) designate at least one emp loyee to coord inate its efforts to comply with and ca rry 

out its responsib i l it ies under Title IX (see q uestions C-3 to C-4);18 and 

17 34 C.F.R.  § 106.9.  
18 Id. § 106.B(a).  
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(3 )  adopt a nd publ ish grievance procedures provid ing for the p rompt and  equ itable 

resol ution of student and employee sex d iscrim ination compla ints (see questions C-5 to 

C-6) . 19 

These requ i rements apply to a l l  forms of sex d iscrim ination and a re particu la rly important 

for p reventing and effectively responding to sexua l  violence. 

P rocedura l  requ i rements under other federa l  laws may a lso apply to compla ints of sexua l  

vio lence, i nc luding the requ i rements of the Clery Act. 2° For add it iona l  information about 

the proced ura l  requ i rements i n  the Clery Act, please see 

http://www2 .ed .gov/admins/lead/safety/ca mpus.htm l .  

Notice of Nondiscrimination 

C-2. What information must be included in a school's notice of nondiscrimination? 

Answer: The notice of nond iscrim ination must state that the school does not d iscr iminate 

on the basis of sex in its education progra ms and activities, and that it is requ i red by Title 

IX not to d iscrim inate in  such a manner. The notice must state that q uestions rega rd ing 

Tit le IX may be referred to the school's Tit le IX coord inator or  to OCR. The school m ust 

notify a l l  of its students and employees of the name or title, office address, telephone 

number, and ema i l  address of the school's designated Title IX coord inator. 21 

Title IX Coordinator 

C-3. What are a Title IX coordinator's responsibilities? 

Answer: A Title IX coord inator's core responsib i l it ies inc lude oversee ing the school's 

response to Title IX reports and compla ints and identifying and addressing any patterns or 

systemic  problems revea led by such reports and compla ints. Th is means  that the Title IX 

coord inator must have knowledge of the requ i rements of Tit le IX, of the school's own 

pol icies and procedures on  sex d iscrimination, and of a l l  compla ints ra ising Title IX issues 

throughout the school .  To accomplish th is, subject to the exemption for school counsel ing 

employees d iscussed in  q uestion E-3, the Tit le IX coord inator must be informed of al l  

19 Id. § 106.B(b). 
20 

All  postsecondary institutions participating in the H igher Education Act's Title IV student financial  assistance 

programs must comply with the Clery Act. 
21 For more information on notices of nondiscrimination, please see OCR's Notice of Nondiscrimination (August 

2010), avai lable at http://www.ed .gov/ocr/docs/nondisc.pdf. 
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reports and compla ints ra is ing Title IX issues, even if the report or compla int was in it ia l ly 

fi led with another  ind ividua l  or  office or  if the investigation wi l l  be conducted by a nother 

i nd iv idual  or  office. The school should ensure that the Title IX coord inator is given the 

tra in ing, authority, and vis ib i l ity necessary to fu lfi l l  these responsib i l it ies. 

Because the Tit le IX coord i nator must have knowledge of al l  Tit le  IX reports and 

compla ints at  the school, th is  ind ivid ua l  (when properly tra ined)  is genera l ly i n  the best 

position to eva luate a student's request for confidentia l ity in the context of the school's 

responsibi l ity to provide a safe and nondiscrim inatory environment for a l l  students.  A 

school may determine, however, that another individua l  should perform this ro le.  For 

addit ional i nformation on confidentia l ity requests, see q uestions E-1 to E-4. If a school 

rel ies in  part on  its d iscip l inary procedures to meet its Title IX ob l igations, the Title  IX 

coord inator shou ld review the d iscip l inary procedures to ensure that the procedu res 

comply with the p rompt and equitable requ irements of Title IX as d iscussed in  question 

C-5. 

In addition to these core responsibi l ities, a school may decide to give its Title IX 

coord inator add itiona l  responsibi l ities, such as :  provid ing tra in ing to students, facu lty, and 

staff on Title  IX issues; conducting Title IX investigations, incl ud ing i nvestigating facts 

relevant to a com pla int, and determin ing appropriate sanctions against the perpetrator 

and remedies for the compla inant; determining appropriate interim measures for a 

compla inant upon learning of a report or complaint of sexua l  violence; and ensuring that 

appropriate pol icies and procedures a re in  place for working with local law enforcement 

and coord inating services with loca l victim advocacy organ izations and service providers, 

i nc lud ing rape crisis centers .  A school must ensure that its Title IX coord inator is 

appropriately trained in a l l  a reas over which he or she has responsib i l ity. The Title IX 

coord inator or designee should a lso be avai lab le to meet with students as needed. 

If a school designates more than one Title IX coord inator, the school's notice of 

nond iscrim ination and Title IX grievance procedures should describe each coord inator's 

responsibi l ities, and one coord inator should be designated as having u lt imate oversight 

responsibi l ity. 

C-4. Are there any employees who should not serve as the Title IX coordinator? 

Answer: Title IX does not categorica l ly preclude particu la r employees from serving as  

Title IX coord inators.  However, Title IX coord inators should not have other job 

responsibi l ities that may create a confl ict of i nterest. Because some compla i nts may raise 

issues as to whether or how well the school has met its Title IX obl igations, designati ng 
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the same employee to serve both as the Title IX coord inator and the general counsel 

(wh ich cou ld  include representing the school in lega l claims a l l eging Title IX violations) 

poses a serious risk of a confl ict of interest. Other emp loyees whose job responsibi l ities 

may confl ict with a Title IX coord inator's responsibi l ities inc lude Directors of Ath letics, 

Deans of Students, and a ny employee who serves on the jud icia l/hea ring board or to 

whom an appeal m ight be made. Designating a fu l l-time Title  IX coord inator  wi l l  m in imize 

the r isk of a conflict of interest. 

Grievance Procedures 

C-5. Under Title IX, what elements should be included in a school's procedures for 

responding to complaints of sexual violence? 

Answer: Title IX requ i res that a school adopt and pub l ish grievance procedures providing 

for p rompt and equitab le reso l ution of student and employee compla ints of sex 

d iscrim ination, inc lud ing sexua l  vio lence. I n  eva l uating whether a school's grievance 

procedures satisfy th is requ i rement, OCR wi l l  review a l l  aspects of a school's pol icies and 

practices, includ ing the fo l lowing e lements that are critica l to ach ieve com pl iance with 

Title IX :  

( 1 ) notice to students, pa rents of e lementary and secondary students, and employees 

of the grievance procedu res, incl ud ing where comp la ints may be filed ; 

(2 )  app l ication of the grievance procedures to compla ints fi led by students or on their 

behalf a l l eging sexua l  violence carried out by employees, other students, or th ird 

parties; 

(3)  provis ions for adequate, re l iab le, and impartial  investigation of comp la ints, 

i nclud ing the opportun ity for both the compla inant and a l leged perpetrator to 

p resent witnesses and evidence; 

(4) designated a nd reasonably prompt time frames for the major stages of the 

com pla int process (see question F-8); 

(S) written notice to the compla inant and a l leged perpetrator of the outcome of the 

comp la int (see question H-3); and 

(6)  assurance that the school wi l l  take steps to prevent recu rrence of any sexua l  

violence and remedy d iscrim inatory effects on  the com pla inant and others, i f  

appropriate. 
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To ensure that students and employees have a clear understand ing of what constitutes 

sexua l violence, the potential consequences for such cond uct, and how the school 

processes compla i nts, a school's Tit le IX grievance procedures should a lso explicitly 

inc lude the following in writing, some of which themselves are mandatory obl igations 

under Title  IX :  

(1 }  a statement of the school's ju risd iction over Title IX complaints; 

(2 )  adeq uate defin itions of  sexua l  harassment (which i ncl udes sexual  violence} and an  

explanation as to  when such conduct creates a hosti le environment; 

(3) report ing policies and protoco ls, inc luding provisions for confidentia l  reporting; 

(4} identification of the employee or employees responsib le for eva l uating requests 

for confidentia l ity; 

(S} notice that Tit le IX prohib its reta l iation; 

(6} notice of a student's right to fi le a crimina l  compla int and a Title IX complaint 

s imu ltaneously; 

(7} notice of ava i lable interim measures that may be taken to protect the student in  

the educationa l  setti ng; 

(8} the evidentia ry standard that must be used (preponderance of the evidence} ( i. e., 

more l i kely than not that sexua l  violence occurred} in  resolving a compla int; 

(9} notice of potentia l  remedies for students; 

( 10} notice of potentia l  sanctions against perpetrators; and 

(11 }  sou rces of counsel ing, advocacy, and support. 

For more i nformation on i nterim measures, see questions G-1 to G-3 . 

The rights establ ished under Tit le  IX m ust be interpreted consistent ly with any federa l ly 

guaranteed due process rights. Procedures that ensure the Title IX rights of the 

compla inant, whi le  at the same t ime accord ing any federa l ly gua ranteed d ue process to 

both parties involved, wi l l  lead to sound and supportable decisions. Of course, a school 

shou ld ensure that steps to accord any due process rights do not restrict or u nnecessa ri ly 

delay the protections provided by Title IX to the compla inant. 
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A school's procedures and practices wi l l  vary in deta i l ,  specificity, and  components, 

reflecting d i fferences in the age of its students, school size and admin istrative structu re, 

state or loca l lega l requ i rements (e. g., mandatory reporting requ i rements for schools 

working with minors), and what it has lea rned from past experiences. 

C-6. Is a school required to use separate grievance procedures for sexual violence 

complaints? 

Answer: No.  Under  Title IX, a school may use student d iscip l inary procedures, general 

Title IX grievance p rocedures, sexua l  harassment procedures, or  sepa rate procedures to 

reso lve sexua l  violence compla ints. However, any procedures used for sexual  violence 

compla ints, inc luding d iscip l inary procedures, must meet the Title IX requ irement of 

affording a compla inant a prompt and equitable resol ution (as d iscussed in q uestion C-5), 

inc lud ing applying the preponderance of the evidence standard of review . As d iscussed in 

question C-3, the Title IX coord inator should review any process used to resolve 

compla ints of sexua l  violence to ensure it compl ies with requ irements for prompt and 

equ itable resol ution of these compla ints. When us ing d iscip l inary p rocedures, which a re 

often focused on the a l leged perpetrator and can take considerab le t ime, a school should 

be mindful of its ob l igation to p rovide interim measures to protect the compla inant in the 

educationa l  setting. For more information on timeframes and i nterim measures, see 

q uestions F-8 and G-1 to G-3. 

D. Responsible Employees and Reporting22 

D-1. Which school employees are obl igated to report incidents of possible sexua l  violence to 

school officials? 

Answer: U nder Title I X, whether an ind ividua l  is ob l igated to report i ncidents of a l leged 

sexua l  violence genera l ly  depends on whether the individ ua l  is a responsib le employee of 

the school .  A responsib le emp loyee must report incidents of sexua l  violence to the Title IX 

coord inator or other appropriate school designee, subject to the exem ption for school 

counsel ing employees d iscussed in  question E-3. This is because, as d iscussed in question 

A-4, a school is obl igated to address sexual violence about which a responsible employee 

knew or shou ld have known. As explained in question C-3, the Tit le IX coord inator must be 

informed of a l l  reports and compla ints ra ising Title IX issues, even if the report or 

22 
This document addresses only Title IX's reporting requirements. It does not address requ irements under the 

Clery Act or other federal, state, or local laws, or an individual school's code of conduct. 
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compla int was i n itia l ly fi led with another individua l  or office, subject to the exemption for 

school counse l ing employees d iscussed i n  question E-3 . 

D-2. Who is a "responsible employee"? 

Answer: Accord i ng to OCR's 2001 Guidance, a responsible employee inc l udes any 

employee:  who has the authority to take action to red ress sexua l violence; who has been 

given the d uty of reporting incidents of sexua l  violence or  a ny other misconduct by 

students to the Title IX coord inator or other appropriate school designee; or whom a 

student could reasonably bel ieve has th is authority or duty. 23 

A school m ust make c lear to a l l  of its employees and students wh ich staff members a re 

responsib le employees so that students can make i nformed decisions a bout whether to 

d isclose information to those employees. A school must a lso i nform all employees of their  

own reporting responsib i l ities and the importance of i nforming compla inants of :  the 

reporting obl igations of responsible employees; compla inants' option to req uest 

confidentia l ity and  ava i lab le confidential advocacy, cou nsel ing, or other support services; 

and compla inants' right to file a Title IX compla int with the school a nd to report a crime to 

campus or loca l law enforcement. 

Whether an emp loyee is a responsible employee wil l  va ry depending on factors such as 

the age and education level of the student, the type of position held by the emp loyee, and 

consideration of both forma l  and informal school practices and procedu res. For example, 

whi le it may be reasonable for an  elementa ry school student to bel ieve that a custod ia l  

staff member or  cafeteria worker has the authority or  responsibi l ity to address student 

misconduct, it is less reasonab le for a col lege student to bel ieve that a custod ia l  staff 

member or d in ing ha l l  employee has this same authority. 

As noted in response to q uestion A-4, when a responsib le employee knows or reasonably 

shou ld know of possib le sexua l  violence, OCR deems a school  to have notice of the sexua l 

vio lence. The school must take immed iate and appropriate steps to investigate or  

otherwise determine what  occu rred (subject to  the  confidentia l ity provisions d iscussed in  

Section E) ,  and,  i f  the school determ ines that sexua l violence created a hosti le 

environment, the school m ust then take appropriate steps to address the situation .  The 

23 The Supreme Court held that a school wi l l  only be l iable for money damages in a p rivate lawsuit where there is 

actual notice to a school official with the authority to address the a l leged discrimination and take co rrective action. 

Gebser v. Lago Vista Ind. Sch. Dist., 524 U .S. 274, 290 (1998), and Davis, 524 U .S. at 642. The concept of a 

"responsible employee" under OCR's guidance for administrative enforcement of Title IX is broader. 
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school has this ob l igation regard less of whether the student, student's parent, or  a th ird 

pa rty fi les a forma l  compla int. For add it ional information on a school's responsibi l ities to 

add ress student-on-student sexua l  violence, see question A-5 .  For add it iona l  information 

on tra in ing for school employees, see q uestions J-1 to J-3.  

D-3. What information is a responsible employee obligated to report about an incident of 

possible student-on-student sexual violence? 

Answer: Subject to the exemption for school counsel ing employees d iscussed in  question 

E-3, a responsib le employee must report to the school's Title IX coord i nator, or other 

appropriate school designee, a l l  relevant deta i ls  about the a l leged sexua l  vio lence that the 

student or  another person has shared and that the school wil l need to determ ine what 

occu rred and to resolve the situation .  This inc ludes the names of the a l leged perpetrator 

(if known), the student who experienced the a l leged sexua l  violence, other students 

i nvo lved in the a l leged sexua l  violence, as wel l  as re levant facts, inc lud ing the date, time, 

and location .  A school must make clear to its responsib le employees to whom they should 

report an  incident of a l l eged sexual violence. 

To ensure com pl iance with these reporting obl igations, it is im portant for a school to tra in  

its responsib le employees on Title IX and the school's sexua l  violence pol icies and 

procedures. For more information on appropriate tra in ing for school emp loyees, see 

q uestion J-1 to J-3.  

D-4. What should a responsible employee tel l  a student who discloses an  incident of sexual 

violence? 

Answer: Before a student revea ls i nformation that he or she may wish to keep 

confidentia l ,  a responsib le emp loyee should make every effort to ensure that the student 

understands :  ( i ) the employee's ob l igation to report the names of the a l leged perpetrator 

and student involved in the a l leged sexua l  violence, as well as relevant facts rega rd ing the 

a l leged incident ( inc lud ing the date, time, and location) ,  to the Tit le  IX coord i nator or 

other appropriate school officia ls, ( i i )  the student's option to request that the school 

ma intain his or her confidentia l ity, which the school (e.g., Title IX coord inator) wi l l  

consider, and ( i i i )  the student's ab i l ity to share the information confidentia l ly  with 

counse l ing, advocacy, health, mental hea lth, or  sexua l -assau lt-related services (e. g., 

sexua l assau lt resource centers, campus hea lth centers, pastora l counselors, and campus 

menta l  hea lth centers ) .  As d iscussed in  questions E-1 and E-2,  if  the student requests 

confidentia l ity, the Title IX coord inator or other appropriate school designee responsible 

for eva l uating requests for confidential ity should make every effort to respect th is request 
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and should evaluate the request in the context of the school's responsib i l ity to provide a 

safe and nondiscriminatory environment for a l l  students. 

D-5. If a student informs a resident assistant/advisor (RA) that he or she was subjected to 

sexua l  violence by a fellow student, is the RA obligated under Title IX to report the 

incident to school officials? 

Answer: As d iscussed in q uestions D-1 and D-2, for Title IX purposes, whether a n  

individua l  i s  obl igated under Title IX t o  report a l leged sexual violence to the school's Title 

IX coord inator or other appropriate school designee genera l ly depends on whether the 

individua l  is a responsible employee. 

The duties and responsib i l it ies of RAs vary a mong schools, and, therefore, a school should 

consider i ts  own pol icies and procedures to determine whether its RAs a re responsib le 

emp loyees who m ust report incidents of sexua l  violence to the Tit le  IX coord inator or 

other appropriate school designee.24 When making th is determination, a school should 

consider if its RAs have the general authority to take action to red ress m iscond uct or the 

duty to report m isconduct to appropriate school officia ls, as wel l  as whether students 

could reasonab ly bel ieve that RAs have this authority or duty. A school should a lso 

consider whether it has determined and clearly informed students that RAs a re genera l ly 

ava i lab le for confidentia l  d iscussions and do not have the authority or  responsib i l ity to 

take action to red ress any misconduct or to report any misconduct to the Title IX 

coord inator or  other appropriate school officials . A school should pay particu lar  attention 

to its RAs' ob l igations to report other student violations of school pol icy (e.g., drug and 

a lcohol violations or  physica l assau lt ) .  If an  RA is requ i red to  report other m isconduct that 

violates school pol icy, then the RA would be considered a responsib le employee ob l igated 

to report incidents of sexua l violence that violate school pol icy. 

If  an RA is a responsible employee, the RA should make every effort to ensure that before 

the student reveals information that he or she may wish to keep confidentia l, the student 

understands the RA's reporting obl igation and the student's option to req uest that the 

school ma intain confidentia l ity. It is therefore important that schools widely d isseminate 

pol icies and provide regu lar  tra in ing clearly identifying the places where students can seek 

confidential support services so that students a re aware of this i nformation. The RA 

24 Postsecondary institutions should be aware that, regardless of whether an RA is a responsible employee under 

Title IX, RAs are considered "campus security authorities" under the Clery Act. A school's responsibi l ities i n  regard 

to crimes reported to campus security authorities are discussed in the Department's regulations on the Clery Act at 

34 C.F.R.  § 668 .46 .  
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should also exp la in  to the student (aga in ,  before the student revea ls  information that he 

or she may wish to keep confidentia l )  that, a lthough the RA must report the names of the 

a l leged perpetrator ( if known), the student who experienced the a l leged sexua l violence, 

other students involved in  the a l leged sexua l  violence, as wel l  as relevant facts, inc lud ing 

the date, t ime, a nd location to the Title IX coord inator or  other appropriate school 

designee, the school wil l p rotect the student's confidentia l ity to the greatest extent 

possib le .  Pr ior to p roviding information about the incident to the Title IX coord inator or 

other appropriate school designee, the RA should consult with the student about how to 

p rotect his or her safety a nd the detai ls of what wi l l  be shared with the Title IX 

coord inator. The RA should exp la in  to the student that reporting this information to the 

Title IX coord i nator or  other appropriate school designee does not necessa ri ly mean that a 

forma l  compla int or  i nvestigation under the school's Title IX grievance p rocedure must be 

in itiated if the student requests confidential ity. As d iscussed in q uestions E-1 and E-2, if 

the student req uests confidentia l ity, the Title IX coord inator or  other appropriate school 

designee responsib le for eva l uating requests for confidentia l ity should make every effort 

to respect this request and should eva luate the request in the context of the school's 

responsibi l ity to provide a safe and nondiscriminatory environment for a l l  students. 

Regard less of whether a reporting ob l igation exists, a l l  RAs should i nform students of their 

r ight to fi le a Title IX compla int with the school and report a crime to campus or  loca l law 

enforcement. If  a student d iscloses sexua l  violence to an RA who is a responsib le 

employee, the school wi l l  be deemed to have notice of the sexua l vio lence even if the 

student does not fi le a Title IX complaint .  Add it ional ly, a l l  RAs should p rovide students 

with information rega rd ing on-campus resources, inc luding victim advocacy, housing 

assistance, academic support, counsel ing, d isabi l ity services, health and mental  hea lth 

services, and lega l ass istance. RAs should a l so be fami l ia r  with loca l rape crisis centers or 

other off-campus resources and provide this information to students. 

E. Confidentia l ity and a School's Obligation to Respond to Sexual Violence 

E-1. How should a school respond to a student's request that his or her name not be 

disclosed to the a l leged perpetrator or that no investigation or d iscipl inary action be 

pursued to address the a lleged sexual violence? 

Answer: Students, or parents of minor students, reporting incidents of sexua l  violence 

sometimes ask that the students' names not be d isclosed to the a l leged perpetrators or 

that no investigation or  d iscip l inary action be pursued to address the a l l eged sexua l  

violence. OCR strongly supports a student's interest in  confidential ity in  cases invo lving 

sexua l  violence. There are situations in  which a school must override a student's req uest 
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for confidentia l ity i n  order to meet its Tit le  IX obl igations; however, these i nstances wi l l  be 

l im ited and the i nformation should on ly be shared with ind ivid ua ls  who a re responsible 

for hand l i ng the school's response to incidents of sexua l  violence. G iven the sensitive 

nature of reports of sexual  violence, a school should ensure that the i nformation is 

ma intained in  a secure manner.  A school should be aware that d is rega rd ing req uests for 

confident ia l ity can have a ch i l l ing effect and d iscourage other students from reporting 

sexua l violence. In the case of minors, state mandatory reporti ng laws may requ i re 

d isclosure, but can genera l ly be fol lowed without d isclosing information to school 

personne l  who a re not responsib le for hand l ing the school's response to incidents of 

sexua l violence.25 

Even if a student does not specifica l ly ask for confidential ity, to the extent possi ble, a 

school should on ly d isclose information rega rd ing a l leged i ncidents of sexual  violence to 

ind ividua ls who a re responsib le for hand l i ng the school's response. To improve trust in  

the process for i nvestigating sexua l  violence compla ints, a school should notify students of 

the i nformation that wi l l  be d isclosed, to whom it wi l l  be d isclosed, and why.  Regard less 

of whether a student compla inant requests confidentia l ity, a school must take steps to 

protect the com pla inant as necessary, inc luding taking i nterim measures before the fina l  

outcome of  an  investigation .  For  addit ional  information on interim measures see 

q uestions G-1 to G-3. 

For Tit le  IX pu rposes, if a student requests that h is or her name not be revea led to the 

a l leged perpetrator or asks that the school not investigate or seek action aga inst the 

a l l eged perpetrator, the school should i nform the student that honoring the req uest may 

l imit its ab i l ity to respond fu l ly to the i ncident, inc luding pursu ing d iscip l inary action 

agai nst the a l leged perpetrator. The school should also explain that Title IX inc ludes 

protections aga inst reta l iation, and that school officia ls wi l l  not on ly take steps to prevent 

reta l iat ion but a lso take strong responsive action if it occurs.  This inc l udes reta l iatory 

actions  taken by the school and school offic ia ls .  When a school knows or reasonably 

shou ld know of poss ib le reta l iation by other students or th i rd pa rties, inc lud i ng threats, 

i nt imidation, coercion, or d iscrim ination ( including harassment), it must take immed iate 

25 The school should be aware of the al leged student perpetrator's right under the Family Educational  Rights and 

Privacy Act ("FERPA" ) torequest to inspect and review information about the a l legations if the information directly 

relates to the al leged student perpetrator and the i nformation is maintained by the school as an education record. 

In such a case, the school m ust either redact the complainant's name and all identifying information before 

a l lowing the a l leged perpetrator to inspect and review the sections of the complaint that relate to h im or her, or 

must i nform the al leged perpetrator of the specific information in the complaint that are about the a l leged 

perpetrator. See 34 C.F .R .  § 99.12(a) The school should also make complainants aware of this right and expla in 

how it might affect the school's abi l ity to maintain complete confidentiality. 
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and appropriate steps to investigate or otherwise determ ine what occurred.  Title I X  

requ i res the  school to  protect the  compla inant and ensure h is  or her safety as necessary. 

See question K-1 regard ing reta l iation .  

If  t he  student sti l l  requests that h is or her  name not be d isclosed to  the  a l leged 

perpetrator or that the school not investigate or seek action against the a l leged 

perpetrator, the school wi l l  need to determine whether or not it can honor such a request 

wh i le sti l l  provid ing a safe and nond iscrim inatory environment for a l l  students, inc lud ing 

the student who reported the sexua l  violence . As d iscussed in  q uestion C-3, the Tit le IX 

coord inator is genera l ly i n  the best position to eva luate confidentia l ity requests. Because 

schools va ry widely in size and admin istrative structure, OCR recognizes that a school may 

reasonably determ ine that an employee other than the Title IX coord inator, such as  a 

sexua l assau lt response coord inator, dean, or other school offic ia l ,  is better su ited to 

eva l uate such requests. Addressing the needs of a student reporting sexual violence whi le 

determ in ing an appropriate institutional response requ ires expertise and attention, and a 

school shou ld ensure that it assigns these responsib i l ities to employees with the capabi l ity 

and tra in ing to fu lfi l l  them . For example, if a school has a sexual  assau lt response 

coord inator, that person should be consu lted i n  eva luating requests for confidentia l ity. 

The school should identify in its Tit le IX pol icies a nd procedures the employee or 

employees responsible for making such determination 

If the school determines that it can respect the student's request not to d isclose h is or her 

identity to the a l leged perpetrator, it should take a l l  reasonable steps to respond to the 

compla int consistent with the request. Although a student's request to have h is or her 

name withheld may l im it the school's abi l ity to respond fu l ly to an ind ividua l  a l legation of 

sexual  violence, other means  may be avai lable to address the sexua l violence. There are 

steps a school can take to l im it the effects of the a l leged sexua l  vio lence and prevent its 

recurrence without in itiating formal action against the a l leged perpetrator or revea l ing 

the identity of the student compla inant .  Examp les include provid ing increased monitori ng, 

supervision, or security at locations or activities where the misconduct occurred; 

provid ing tra in ing and education materia ls for students and employees; changing and 

publ ic iz ing the school's pol icies on  sexua l  violence; and conducting c l imate su rveys 

regard ing sexua l  violence. I n  instances affecting many students, a n  a l leged perpetrator 

can be put on notice of a l legations of harassing behavior and be counseled appropriately 

without revea l i ng, even ind irectly, the identity of the student compla inant. A school m ust 

also take immed iate action as necessa ry to protect the student whi le keep ing the identity 

of the student confidentia l .  These actions may inc lude provid ing support services to the 

student and changing l iving arrangements or course schedu les, assignments, or tests . 
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E-2. What factors should a school consider in weighing a student's request for 

confidential ity? 

Answer: When weighing a student's request for confidentia l ity that could preclude a 

mean ingfu l  investigation or potential d iscip l ine of the a l leged perpetrator, a school should 

consider a range of factors. 

These factors i nc lude c ircumstances that suggest there is an increased risk of the a l leged 

perpetrator committing addit ional  acts of sexua l  violence or other violence (e .g., whether 

there have been other sexual  violence compla ints about the same a l leged perpetrator, 

whether the a l leged perpetrator has a h istory of a rrests or records from a prior school 

ind icating a h istory of violence, whether the a l leged perpetrator threatened fu rther sexua l  

violence or other violence agai nst the student or others, and whether the sexual  violence 

was com mitted by m u lt iple perpetrators) .  These factors a lso inc lude c ircumstances that 

suggest there is an  increased risk of futu re acts of sexua l  vio lence under s imi lar  

circumstances (e .g., whether the student's report reveals a pattern of perpetration (e.g., 

via i l l icit use of d rugs or  a lcohol) at a given location or by a pa rticu lar  grou p) .  Other factors 

that should be considered in assessi ng a student's request for confidential ity inc lude 

whether the sexua l  violence was perpetrated with a weapon; the age of the student 

subjected to the sexua l  violence; and whether the school possesses other means to obta in 

re levant evidence (e.g., secu rity cameras or personne l, physica l evidence) .  

A school should take requests for confidentia l ity serious ly, whi le a t  the same t ime 

consider ing its responsibi l ity to provide a safe and nond iscrim inatory environment for a l l  

students, inc lud ing the  student who  reported the sexua l  violence. Fo r  exam ple, i f  the 

school has credib le information that the a l leged perpetrator has committed one or more 

prior rapes, the ba lance of factors would compel the school to i nvestigate the a l legation 

of sexua l  violence, and if a ppropriate, pursue discip l inary action in a manner that may 

requ i re d isclosu re of the student's identity to the a l leged perpetrator. If the school 

determines that it m ust d isclose a student's identity to an a l leged perpetrator, it should 

inform the student pr ior to making this d isclosure .  I n  these cases, it is a lso especia l ly 

important for schools to take whatever interim measures a re necessa ry to protect the 

student and ensure the safety of other students. If a school has a sexua l  assau lt  response 

coord inator, that person should be consulted in identifying safety risks and interim 

measures that a re necessary to protect the student. I n  the event the student requests 

that the school inform the perpetrator that the student asked the school not to 

investigate or seek d iscip l ine, the school should honor this req uest and inform the a l leged 

perpetrator that the school made the decision to go forward . For add it iona l i nformation 

on interim measures see q uestions G-1 to G-3. Any school officia ls responsib le for 
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d iscussing safety and  confidential ity with students should be tra ined on the effects of 

trauma and the appropriate methods to communicate with students subjected to sexua l  

violence. See q uestions J -1 to  J-3 .  

On the other hand, if, for exam ple, the school has no cred ible i nformation a bout prior 

sexual violence comm itted by the a l leged perpetrator and the a l leged sexua l  violence was 

not perpetrated with a weapon or accompanied by threats to repeat the sexua l violence 

agai nst the compla inant or  others or part of a larger pattern at a given location or  by a 

particu la r  group, the bala nce of factors would l ikely compel the school to respect the 

student's request for confidentia l ity. In this case the school should sti l l  take all reasonable 

steps to respond to the compla int consistent with the student's confidential ity request 

and determ ine whether interim measures a re appropriate or  necessary. Schools should be 

m indful that traumatic events such as sexual  violence can resu lt in  delayed 

decisionmaking by a student who has experienced sexua l  violence. Hence, a student who 

i n itia l ly  requests confidentia l ity m ight later request that a fu l l  i nvestigation be conducted .  

E-3. What are the reporting responsibilities of school employees who provide or  support the 

provision of counseling, advocacy, health, mental health, or sexual assault-related 

services to students who have experienced sexual violence? 

Answer: OCR does not req u ire campus mental-hea lth counselors, pastora l counselors, 

socia l  workers, psychologists, hea lth center employees, or any other person with a 

professional  l icense requ i ring confidentia l ity, or  who is supervised by such a person, to 

report, without the student's consent, i ncidents of sexua l  violence to the school in a way 

that identifies the student. Although these employees may have respons ib i l ities that 

would otherwise make them responsi ble employees for Title IX purposes, OCR recogn izes 

the importance of protecting the counselor-cl ient re lat ionship, which often requ i res 

confidentia l ity to ensure that students wil l seek the he lp they need . 

P rofessiona l  counse lors and pastora l counselors whose offic ia l  responsib i l it ies inc lude 

p rovid ing mental-hea lth counsel ing to members of the school community a re not 

requ i red by Title IX to report any information regard ing an  incident of a l leged sexua l  

vio lence to  the  Title I X  coord i nator or other appropriate school designee.26 

26 
The exemption from reporting obl igations for pastoral and professional counselors u nder Title IX is  consistent 

with the Clery Act. For additional  information on reporting obl igations under the Clery Act, see Office of 

Postsecondary Education, Handbook for Campus Safety and Security Reporting (2011), available at 

http://www2.ed.gov/admins/lead/safety/handbook.pdf. Similar to the Clery Act, for Title IX purposes, a pastoral 

counselor is a person who is associated with a religious order or denomination, is recogn ized by that religious 
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OCR recognizes that some people who provide assistance to students who experience 

sexua l  violence a re not professional  or pastora l counselors .  They i nc lude a l l  i nd ividua ls  

who work or  vo l unteer in  on-campus sexua l  assault centers, victim advocacy offices, 

women's centers, or hea lth centers ("non-professional  counse lors or advocates" ), 

inc lud ing front desk staff a nd students. OCR wants students to feel free to seek their  

assistance and therefore i nterprets Title IX to give schools the latitude not to requ i re 

these i nd iv idua ls to report i ncidents of sexua l  violence in a way that identifies the student 

without the student's consent.27 These non-professional  counselors or  advocates a re 

va luab le sou rces of support for students, and OCR strongly encourages schools to 

designate these ind ividuals as confidential sou rces. 

Pastora l and professiona l  counselors and non-professiona l  counselors or advocates should 

be instructed to inform students of their right to fi le a Title IX compla i nt with the school 

and a separate compla int with campus or loca l law enforcement. In add ition to informing 

students about campus resources for counsel i ng, med ical, and academic support, these 

persons should a lso ind icate that they a re ava i lab le to assist students in  fi l ing such 

compla ints. They shou ld a lso explain that Title IX incl udes protections against reta l iation, 

and that school offic ia ls wi l l  not on ly take steps to prevent reta l iat ion but a lso take strong 

responsive action if it occurs. This inc ludes reta l iatory actions taken by the school and  

school offic ia ls .  When  a school knows or reasonably should know of  possib le reta l iation by 

other students or th i rd pa rties, inc lud ing threats, i nt imidation, coercion, or d iscrim ination 

( inc lud ing harassment), it must take immediate and appropriate steps to investigate or 

otherwise determine what occurred .  Title IX requ i res the school to protect the 

compla inant and ensure his or her safety as necessa ry. 

In order to identify patterns or systemic problems related to sexua l  vio lence, a school 

should col lect aggregate data about sexua l violence incidents from non-professiona l  

counse lors or  advocates i n  their on-campus sexua l  assau lt centers, women's centers, or 

order or denomination as someone who provides confidential counsel ing, and is functioning with in the scope of 

that recognition as a pastoral counselor. A professional counselor is a person whose offic ia l  responsibi l ities i nclude 

providing mental health counseling to members of the institution's community and who is functioning within the 

scope of his or her l icense or certification. This definition applies even to professional counselors who are not 

employees of the school, but are under contract to provide counsel i ng at the school. This i ncludes individuals who 

are not yet licensed or certified as a counselor, but are acting in that role under the supervision of an i nd ividual 

who is l icensed or certified.  An example is a Ph.D. counselor-tra inee acting under the supervision of a professional 

counselor at the school . 

27 Postsecondary i nstitutions should be aware that an i ndividual who is counseling students, but who does not 

meet the Clery Act definition of a pastoral or professional counselor, is  not exempt from being a campus security 

authority if he or she otherwise has significant responsibility for student and campus activities. See fn. 24. 
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hea lth centers. Such i nd ividua ls  should report on ly general information about incidents of 

sexual  violence such as the nature, date, t ime, and general location of the i ncident and 

should take ca re to avoid reporting personal ly identifiab le information about a student. 

Non-profess iona l counselors and advocates should consult with students regard ing what 

i nformation needs to be withheld to protect their identity. 

E-4. Is a school required to investigate information regarding sexual violence incidents 

shared by survivors during public awareness events, such as "Take Back the Night"? 

Answer: No.  OCR wants students to feel free to pa rticipate in preventive education 

programs and access resources for survivors. Therefore, publ ic awareness events such as 

"Take Back the N ight" or other forums at which students d isclose experiences with sexua l 

vio lence a re not conside red notice to the school for the purpose of triggering a n  

i nd iv idua l  investigation un less the su rvivor in itiates a complaint .  The school should 

i nstead respond to these d isclosures by reviewing sexua l  assau l t  pol icies, creating 

cam pus-wide educational programs, and conducting c l imate su rveys to learn more about 

the preva lence of sexua l  violence at the school. Although Title IX does not requ i re the 

school to investigate particu lar incidents d iscussed at such events, the school should 

ensure that survivors a re aware of any ava i lab le resources, inc luding counsel ing, health, 

and mental health services. To ensure that the entire school commun ity understands their 

Title IX rights related to sexual vio lence, the school should a lso provide i nformation at 

these events on Title IX and how to file a Title IX compla int with the school, as well as 

options for reporting an incident of sexua l  violence to campus or loca l law enforcement. 

F. Investigations and Hearings 

Overview 

F-1. What elements should a school's Title IX investigation include? 

Answer: The specific steps in  a school's Title IX investigation wil l va ry depending on the 

natu re of the a l legation, the age of the student or students i nvolved, the s ize and 

admin istrative structure of the school, state or  loca l legal req u i rements ( inc lud ing 

mandatory reporting requ i rements for schools working with minors), and what it has 

learned from past experiences. 

For the purposes of this document the term "investigation" refers to the process the 

school uses to reso lve sexual  violence compla ints. This includes the fact-find ing 

i nvestigation a nd any hearing and decision-making process the school uses to determ ine :  

( 1) whether or  not  the conduct occurred; and, (2 )  i f  the conduct occu rred, what  actions 
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the school wi l l  take to end the sexua l  violence, e l iminate the hosti le  environment, and 

prevent its recu rrence, which may inc lude imposing sanctions on  the  perpetrator and 

provid ing remedies for the compla i nant and broader student popu lation .  

I n  a l l  cases, a school's Title IX i nvestigation must be adequate, re l iab le, impart ia l, and 

prompt and inc lude the opportun ity for both parties to present witnesses and other 

evidence. The i nvestigation may inc lude a hearing to determine whether the cond uct 

occurred, but Title IX does not necessa ri ly requ i re a hea ring.28 Furthermore, neither Title 

IX nor the DCL specifies who should conduct the i nvestigation .  It cou ld be the Title IX 

coord inator, provided there a re no confl icts of interest, but it does not have to be. Al l  

persons involved in  conducting a school's Tit le IX investigations must have tra in ing or  

experience i n  hand l ing com plaints of  sexual violence a nd in  the school's grievance 

procedures. For add it iona l i nformation on tra in ing, see question J-3 .  

When i nvestigating an incident of a l leged sexua l  violence for Tit le  IX pu rposes, to the 

extent poss ible, a school should coord inate with any other ongoing school or crimina l  

i nvestigations of the incident and establ ish appropriate fact-fi nd ing roles for each 

i nvestigator. A school should a lso consider whether i nformation can be shared a mong the 

investigators so that compla inants a re not unnecessa ri ly requ i red to give m u lt ip le 

statements about a traumatic event. If the i nvestigation incl udes forensic evidence, it may 

be he lpfu l for a school to consult with loca l or campus law enforcement or a forensic 

expert to ensure that the evidence is correctly interpreted by school offic ia ls .  For 

addit ional i nformation on working with campus or loca l law enforcement see question 

F-3. 

If a school uses its student d iscip l inary procedures to meet its Tit le  IX ob l igat ion to reso lve 

compla ints of sexua l  violence promptly and equitab ly, it should recognize that imposing 

sanctions against the perpetrator, without add itional remed ies, l i ke ly wil l  not be sufficient 

to e l im inate the host i le environment and prevent recu rrence as req u ired by Title IX .  If  a 

school typica l ly  processes complaints of sexua l  violence through its d iscip l inary process 

and that process, inc luding any investigation and hearing, meets the Tit le IX req u irements 

d iscussed above a nd enables the school to end the sexua l vio lence, e l im inate the hostile 

environment, and prevent its recu rrence, then the school may use that process to satisfy 

its Tit le  IX ob l igations and does not need to conduct a separate Title IX i nvestigation .  As 

d iscussed in q uestion C-3, the Title IX coordinator should review the d iscip l inary process 

28 
This answer addresses only Title IX's requirements for investigations. It does not address legal rights or 

requirements under the U .S.  Constitution, the Clery Act, or other federal, state, or  local laws. 
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to ensu re that it :  ( 1 )  comp l ies with the prompt and equitable requ i rements of Title IX; 

(2) a l lows for appropriate interim measures to be taken to protect the compla inant du ring 

the process; and (3) p rovides for remedies to the compla inant and school com m un ity 

where appropriate. For more information about interim measu res, see questions G-1 to 

G-3, and about remed ies, see q uestions H-1 and H-2.  

The investigation may include, but is not l im ited to, conducting interviews of the 

compla inant, the a l leged perpetrator, and any witnesses; reviewing law enforcement 

investigation documents, if app l icable; reviewing student a nd personne l  fi les; and 

gathering and exa m in ing other  relevant documents or  evidence. Whi le a school has 

flexib i l ity in  how it structures the investigative process, for Tit le IX purposes, a school 

must give the compla inant any rights that it gives to the a l leged perpetrator. A balanced 

and fa i r  p rocess that provides the same opportun ities to both parties wi l l  lead to sound 

and supportable decisions. 29 Specifica l ly: 

• Throughout the investigation, the parties must have an  equa l  opportun ity to present 

relevant witnesses and other evidence. 

• The school m ust use a preponderance-of-the-evidence (i. e., more l i kely than not) 

standard in any Title  IX proceedings, includ ing any fact-find ing and hea rings. 

• If the school perm its one party to have lawyers or other advisors at any stage of the 

p roceed ings, it must do so equal ly for both parties. Any school- imposed restrictions 

on  the ab i l ity of lawyers or other advisors to speak or  otherwise participate in  the 

p roceed ings must a lso apply equa l ly. 

• If the school perm its one party to submit th ird-party expert testimony, it must do so 

equa l ly for both parties. 

• If the school provides for an  appea l, it must do so equa lly for both parties. 

• Both parties m ust be notified, in writ ing, of the outcome of both the comp la int and 

any appeal  ( see question H-3) .  

29 As explained in question C-5, the parties may have certain due process rights under  the U .S.  Constitution. 
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Intersection with Criminal Investigations 

F-2. What are the key d ifferences between a school's Title IX investigation into a llegations of 

sexual violence and a criminal investigation? 

Answer: A crim ina l  investigation is intended to determ ine whether an  i nd iv idua l  violated 

crimina l  law; and, if at the conclusion of the investigation, the i nd ividua l  is tried and found 

gui lty, the ind ividua l  may be imprisoned or subject to crimina l  pena lties . The U .S.  

Constitution affords crimina l  defendants who face the r isk of incarceration numerous 

protections, i nc lud i ng, but not l im ited to, the right to counse l, the r ight to a speedy tr ia l, 

the right to a j u ry tr ia l, the right agai nst self- i ncrimination, a nd the right to confrontation .  

I n  addit ion, government offic ia ls responsible for crimina l  investigations ( i nc lud ing pol ice 

and prosecutors) norma l ly have d iscretion as to which complaints from the publ ic they 

wi l l  investigate. 

By contrast, a Tit le IX i nvestigation wi l l  never resu lt i n  i nca rceration of an ind ividua l  and, 

therefore, the same proced ura l  protections and lega l standards a re not req u ired . Fu rther, 

whi le a crimina l  investigation is in itiated at the d iscretion of law enforcement a uthorities, 

a Title IX investigation is not d iscretionary; a school has a duty under Title IX to resolve 

compla ints prom ptly and equ itably and to provide a safe a nd nondiscrim inatory 

environment for a l l  students, free from sexua l  harassment and sexual violence. Because 

the standards for pursuing and completing crimina l  i nvestigations a re d iffe rent from those 

used for Title IX i nvestigations, the termination of a crimina l  investigation without an  

a rrest or  conviction does not affect the school's Title IX obl igations .  

Of course, crim ina l  investigations conducted by loca l or campus law enforcement may be 

usefu l for fact gathering if the crimina l  investigation occu rs with in  the recommended 

t imeframe for Title IX i nvestigations; but, even if a crimina l  investigation is ongoing, a 

school m ust sti l l  conduct its own Tit le IX investigation .  

A school shou ld notify compla inants of  the right to  fi le a crimina l  com pla int and should 

not d issuade a compla i nant from doing so either du ring or  after the school's i nternal  Tit le 

IX investigation .  Title IX does not requ i re a school to report a l leged i ncidents of sexua l  

violence to law enforcement, but a school may have reporting ob l igations under state, 

local, or other federa l  laws. 

Page 27 - Questions and Answers on Title IX and Sexua l Violence 



F-3. How should a school proceed when campus or local law enforcement agencies are 

conducting a criminal investigation while the school is conducting a para l lel Title IX 

investigation? 

Answer: A school should not wait for the conclusion of a crim ina l  investigation or crimina l  

proceed ing to begin its own Title IX investigation .  Although a school may need to delay 

temporar i ly the fact-find ing portion of a Title IX investigation whi le the pol ice a re 

gathering evidence, it is important for a school to understand that du ring th is brief delay 

in  the Title IX investigation, it m ust take interim measures to p rotect the compla inant in 

the educationa l  setting. The school should a lso continue to update the parties on the 

status of the investigation and inform the parties when the school resumes its Tit le IX 

investigation .  For add it ional information on interim measures see questions G-1 to G-3. 

If a school delays the fact-find ing portion of a Title IX investigation, the school must 

promptly resume and complete its fact-find ing for the Title IX i nvestigation once it lea rns 

that the pol ice department has completed its evidence gathering stage of the crimina l  

investigation .  The school should not de lay its investigation u nti l  the u lt imate outcome of 

the crimina l  i nvestigation or the fi l ing of any cha rges. OCR recommends that a school 

work with its campus  pol ice, loca l law enforcement, and loca l p rosecutor's office to learn 

when the evidence gathering stage of the crimina l  investigation is complete. A school may 

also want to enter into a memorandum of understand ing (MOU)  or  other agreement with 

these agencies rega rd ing the protoco ls and procedures for referring a l legations of sexua l  

violence, shar ing i nformation, and conducting contemporaneous investigations.  Any MOU 

or  other agreement must a l low the school to meet its Title IX ob l igation to resolve 

compla ints p romptly and equ itab ly, and m ust comply with the Fami ly Educationa l  Rights 

and Pr ivacy Act ( "FERPA") and other app l icable privacy laws. 

The DCL states that in  one instance a prosecutor's office informed OCR that the pol ice 

department's evidence gathering stage typica l ly  takes three to ten ca lendar days, 

a lthough the de lay in the school's investigation may be longer in certa i n  instances. OCR 

understands that this exam ple may not be representative and that the law enforcement 

agency's process often takes more than ten days . OCR recogn izes that the l ength of time 

for evidence gathering by crim ina l  investigators wi l l  va ry depending on the specific 

circumstances of each case. 
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Off-Campus Conduct 

F-4. Is a school required to process complaints of alleged sexual violence that occurred off 

campus? 

Answer: Yes. Under Title IX, a school must process a l l  compla ints of sexua l  violence,  

rega rd less of where the conduct occurred, to determine whether the cond uct occurred in  

the context of a n  education p rogram or activity or  had continu ing effects on  campus or in  

an  off-campus  education p rogram or activity . 

A school must determine whether the a l leged off-campus sexua l  violence occu rred i n  the 

context of an  ed ucation p rogram or  activity of the school; if so, the school m ust treat the 

compla int in  the same manner that it treats complaints rega rd ing on-ca mpus conduct .  In 

other words, if a school determines that the a l leged misconduct took place i n  the context 

of an education program or activity of the school, the fact that the a l leged m iscond uct 

took place off campus does not re l ieve the school of its obligation to investigate the 

compla int as it would investigate a complaint of sexua l  violence that occurred on campus .  

Whether the a l leged misconduct occu rred in  th is  context may not a lways be appa rent 

from the complaint, so a school may need to gather addit ional  information i n  order to 

make such a determ ination .  Off-campus education programs and activities a re clearly 

covered and i ncl ude, but are not l imited to : activities that take place at houses of 

fratern ities or sororities recognized by the school; school-sponsored fie ld trips, i nc lud ing 

ath letic team travel ;  and  events for school c lubs that occur off campus (e. g., a debate 

team trip to another school or to a weekend competit ion) .  

Even if the misconduct d id not occur in  the context of an  education program or  activity, a 

school must consider the effects of the off-campus misconduct when eva l uating whether 

there is a host i le envi ronment on campus or in  an  off-campus ed ucation p rogram or 

activity because students often experience the continu ing effects of off-campus sexua l  

vio lence whi le at school or i n  an  off-campus ed ucation program or activity. The school 

cannot address the cont inu ing effects of the off-campus sexua l  violence at school or  in  an 

off-campus education p rogram or activity un less it processes the compla int and gathers 

appropriate addit iona l  information i n  accordance with its estab l ished procedu res. 

Once a school is on notice of off-campus sexua l  vio lence aga i nst a student, it must assess 

whether there a re any continu ing effects on campus or in  an off-campus education 

program or activity that a re creating or  contributing to a hosti le environment a nd,  if so, 

address that host i le environment in the same manner in which it would address a hosti le 

environment created by on-campus misconduct. The mere presence on campus or in  an 
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off-campus education p rogram or activity of the a l leged perpetrator of off-ca mpus sexual 

vio lence can have continu ing effects that create a hosti le  environment .  A school should 

also take steps to protect a student who a l leges off-campus sexua l  violence from further 

harassment by the a l leged perpetrator or  h is or her friends, and a school may have to take 

steps to p rotect other  students from poss ib le assau lt  by the a l l eged perpetrator .  I n  other 

words, the school should p rotect the school commun ity in the same way it would had the 

sexua l violence occu rred on campus.  Even if there a re no cont inu ing effects of the off­

campus sexua l  vio lence experienced by the student on ca mpus or in a n  off-campus 

education p rogram or activity, the school sti l l  should hand le these incidents as it would 

hand le  other off-campus i ncidents of misconduct or violence and cons istent with any 

other app l icab le laws. For exam ple, if a school, under its code of conduct, exercises 

j urisd iction over phys ica l a ltercations between students that occur  off campus  outside of 

an ed ucation progra m  or activity, it should a lso exercise j urisdiction over i ncidents of 

student-on-student sexua l  violence that occu r off campus outside of an education 

program or  activity. 

Hearinqs30 

F-5 . Must a school a l low or require the parties to be present during an entire hearing? 

Answer: If a school uses a hearing process to determine respons ib i l ity for acts of sexua l  

violence, OCR does not requ i re that the school a l low a compla inant to be p resent for the 

ent ire heari ng; it is u p  to each school to make th is  determ ination. But i f  the school a l lows 

one pa rty to be p resent for the entirety of a hearing, it must do so equa l ly for both 

parties. At the same time, when requested, a school should make arrangements so that 

the compla inant and the a l leged perpetrator do not have to be present in the same room 

at the same time .  These two objectives may be ach ieved by using c losed circuit television 

or other means.  Because a school has a Title IX obl igation to investigate possible sexua l  

violence, i f  a hear ing is part of the school's Title IX investigation process, the school must 

not requ i re a compla inant to be present at the hearing as a p re requ isite to p roceed with 

the hearing. 

30 As noted in question F-1 ,  the investigation may include a hearing to determine whether the conduct occurred, 

but Title IX does not necessarily require a hearing. Although Title IX does not d ictate the membership of a hearing 

board, OCR discourages schools from a l lowing students to serve on hearing boards in cases involving a l legations of 

sexual violence. 

Page 30 - Questions and Answers on Title IX and Sexual  Violence 



F-6. May every witness at the hearing, including the parties, be cross-examined? 

Answer: OCR does not req u i re that a school a l low cross-examination of witnesses, 

i nclud ing the parties, if they testify at the hearing. But if the school a l lows one party to 

cross-examine witnesses, it must do so equal ly for both parties. 

OCR strongly d iscourages a school from a l lowing the parties to persona l ly question or 

cross-examine each other du ring a hearing on a l leged sexua l  v io lence. Al lowing an a l leged 

perpetrator to q uestion a compla inant d i rectly may be traumatic or i nt im idating, and may 

perpetuate a hostile environment. A school may choose, instead, to a l low the parties to 

submit questions to a trained third party (e.g., the hea ring panel )  to ask the questions on 

their  beha lf. OCR recommends that the third party screen the q uestions submitted by the 

parties and on ly ask those it deems appropriate and re levant to the case. 

F-7. May the complainant's sexual history be introduced at hearings? 

Answer: Question ing about the compla inant's sexua l  h istory with anyone other than the 

a l leged perpetrator should not be perm itted . Further, a school should recognize that the 

mere fact of a current or previous consensua l  dating or sexua l  re lat ionship between the 

two parties does not itself imply consent or preclude a finding of sexua l  violence.  The 

school should a lso ensure that hearings a re conducted in a manner that does not infl ict 

additiona l  tra u ma on the compla inant.  

Timeframes 

F-8. What stages of the investigation are included in the 60-day timeframe referenced in the 

DCL as the length for a typical investigation? 

Answer: As noted in the DCL, the 60-ca lendar day t imeframe for i nvestigations is based 

on OCR's experience in  typica l cases. The 60-ca lendar day t imeframe refers to the entire 

i nvestigation p rocess, which inc ludes conducting the fact-find ing investigation, hold ing a 

hea ring or engaging in another decision-making process to determine whether the a l leged 

sexua l  violence occurred a nd created a hosti le environment, and determin ing what 

actions the school wi l l  take to e l iminate the hosti le environment and p revent its 

recu rrence, i nc lud ing imposing sanctions aga inst the perpetrator and providing remedies 

for the com pla inant and school commun ity, as appropriate . Although this t imeframe does 

not include appea ls, a school should be aware that an undu ly long appeals p rocess may 

impact whether the school's response was prompt and equitable as requ ired by Title IX .  
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OCR does not requ i re a school to complete investigations within 60 days; rather OCR 

eva luates on  a case-by-case basis whether the resolution of sexua l  violence compla ints is 

prompt and equ ita ble .  Whether OCR considers an investigation to be prompt as required 

by Title IX wil l  va ry depending on the comp lexity of the investigation a nd the severity and 

extent of the a l leged conduct. OCR recognizes that the investigation p rocess may take 

longer if there is a para l le l  crim ina l  investigation or if it occu rs partia l ly  du ring school 

breaks. A school may need to stop an  investigation during school breaks or  between 

school yea rs, a lthough a school should make every effort to try to conduct an  

investigation du ring these b reaks un less so  doing would sacrifice witness ava i lab i l ity or  

otherwise com promise the process. 

Because t imeframes for investigations va ry and a school may need to depart from the 

t imeframes designated in  its grievance procedures, both parties should be given period ic 

status updates throughout the process. 

G. Interim Measures 

G-1. Is a school required to take any interim measures before the completion of its 

investigation? 

Answer: Title IX requ i res a school to ta ke steps to ensure equa l  access to its education 

programs and activities and protect the compla inant as necessa ry, inc luding taking i nterim 

measures before the fina l  outcome of an investigation .  The school should take these steps 

promptly once it has notice of a sexual  violence a l legation and should p rovide the 

compla inant with periodic updates on the status of the investigation .  The school should 

notify the compla inant of h is or  her options to avoid contact with the a l leged pe rpetrator 

and a l low the compla inant to change academic and extracurricu la r  activities or his or her 

l iving, tra nsportation, d in ing, and working situation as  appropriate. The school should a lso 

ensure that the compla inant is aware of h is or her Title IX rights a nd a ny ava i lab le 

resources, such as victim advocacy, housing assista nce, academic support, counse l ing, 

d isabi l ity services, hea lth and menta l hea lth services, and lega l assistance, and the right to 

report a crime to campus or loca l law enforcement. If a school does not offer these 

services on campus, it should enter into an MOU with a loca l victim services provider if 

poss ib le .  

Even when a school has determined that i t  can respect a compla inant's request for 

confidentia l ity and therefore may not be ab le to respond fu l ly  to an a l legation of sexua l 

violence and in itiate formal action against an  a l leged perpetrator, the school must take 

immed iate action to protect the compla inant whi le keeping the identity of the 

compla i nant confidentia l .  These actions may inc lude: provid ing support services to the 
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compla inant; changing l iving arrangements or  course schedules, assignments, or  tests; 

and provid i ng increased mon itori ng, supervision, or secu rity at locations or a ctivities 

where the misconduct occurred .  

G-2. How should a school determine what interim measures to take? 

Answer: The specific i nterim measures implemented and the process for imp lementing 

those measures wi l l  vary depend ing on the facts of each case. A school shou ld consider a 

number of factors i n  determ in ing what interim measures to take, inc lud i ng, for exam ple, 

the specific need expressed by the com plainant; the age of the students i nvolved; the 

severity or  pervasiveness of the a l legations; any continu ing effects on the compla inant; 

whether the compla inant and a l leged perpetrator share the same residence ha l l ,  d in ing 

ha l l ,  class, transportation, or job location; and whether other j ud icial measures have been 

taken to protect the compla inant (e.g ., civi l protection orders) .  

In  genera l, when taking i nterim measu res, schools should min imize the burden on the 

compla inant .  For exa mple, if the compla inant and a l leged perpetrator share the same 

class or  residence ha l l ,  the school should not, as a matter of course, remove the 

compla inant from the c lass or housing whi le a l lowing the a l leged perpetrator to remain 

without carefu l ly considering the facts of  the case. 

G-3. If a school provides all students with access to counseling on a fee basis, does that 

suffice for providing counsel ing as an interim measure? 

Answer: No. I nterim measures a re determined by a school on  a case-by-case basis. If a 

school determines that it needs to offer counse l ing to the compla inant as part of its Title 

IX ob l igation to take steps to p rotect the com pla inant whi le the investigation is ongoing, it 

must not requ i re the com pla inant to pay for this service. 
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H .  Remedies and Notice of Outcome31 

H-1. What remedies should a school consider in a case of student-on-student sexua l  

violence? 

Answer: Effective remedia l  action may include discip l inary action against the perpetrator, 

provid ing counse l ing for the perpetrator, remedies for the compla inant and others, as 

wel l  as changes to the school's overa l l  services or  policies. Al l services needed to remedy 

the hostile environment should be offered to the com plainant. These remedies a re 

separate from, and i n  add ition to, any interim measure that may have been provided prior 

to the conclusion of the school's investigation .  In any i nstance in  wh ich the compla inant 

did not take advantage of a specific service ( e.g. ,  counsel ing) when offered as an  interim 

measure, the compla inant should sti l l  be offered, and is sti l l  entit led to, appropriate fina l  

remedies that may inc lude services the compla inant decl ined as a n  interim measure .  A 

refusal at the interim stage does not mean the refused service or  set of services should 

not be offered as a remedy. 

If  a school uses its student d iscip l inary p rocedures to meet its Title IX ob l igation to resolve 

compla i nts of sexua l  violence promptly and equitab ly, it should recogn ize that imposing 

sanctions aga inst the perpetrator, without more, l i kely wil l  not be sufficient to satisfy its 

Title IX obl igation to e l iminate the hostile environment, p revent its recurrence, and, as 

appropriate, remedy its effects. Add itiona l remedies for the compla inant and the school 

commun ity may be necessa ry. If the school's student d iscip l inary p rocedure does not 

inc lude a p rocess for dete rm in i ng and implementing these remedies for the com pla inant 

and school commun ity, the school wi l l  need to use another process for th is pu rpose. 

Depending on the specific nature of the problem, remedies for the compla inant may 

include, but a re not l im ited to : 

• Provid ing an  effective escort to ensure that the com pla inant can move safely 

between c lasses and activities; 

31 As explained in question A-5, if a school delays responding to al legations of sexual violence or responds 

inappropriately, the school's own inaction may subject the student to be subjected to a hostile environment. In 

this case, in addition to the remedies d iscussed in this section, the school will a lso be required to remedy the 

effects of the sexual violence that could reasonably have been prevented had the school responded promptly and 

appropriately. 

Page 34 - Qu estions and Answers on Title IX and Sexual Violence 



• Ensuring the com pla inant and perpetrator do not share classes or  extracurricu lar  

activities; 

• Moving the perpetrator or com pla inant (if the compla inant requests to be moved )  to 

a d ifferent residence ha l l  or, in the case of an  elementary or  secondary school 

student, to another school within the d istrict; 

• Provid ing comprehensive, hol istic vict im services i nclud i ng medical ,  counse l ing and 

academic support services, such as tutoring; 

• Arranging for the compla inant to have extra time to complete or re-take a c lass or 

withd raw from a class without an  academic or  financia l  pena lty; and 

• Reviewing a ny d iscip l inary actions taken aga inst the compla inant to see if there is a 

causal connection between the sexua l  violence and the misconduct that may have 

resu lted in the compla inant being d iscip l ined.32 

Remed ies for the b roader student popu lation m ay include, but a re not l im ited to: 

• Designating a n  i nd ividua l  from the school's counsel ing center who is specifica l ly 

trained in p rovid ing tra uma- i nformed comprehensive services to victims  of sexua l  

vio lence to be on ca l l  to assist students whenever needed; 

• Tra in ing or  retra in ing school employees on the school's responsibi l it ies to address 

a l l egations of sexual violence and how to conduct Tit le  IX i nvestigations; 

• Developing materia ls on sexua l  violence, which should be d istributed to a l l  students; 

• Conducting bystander intervention and sexua l  vio lence p revention programs with 

students; 

• Issu ing pol icy statements or  taking other steps that clea rly commun icate that the 

school does not tolerate sexua l  vio lence and wil l  respond to any incidents and to a ny 

student who reports such incidents; 

32 For example, if the compla inant was discipl ined for skipping a class in which the perpetrator was enrol led, the 

school should review the incident to determine if the complainant skipped class to avoid contact with the 

perpetrator. 
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• Cond ucting, in conjunction with student leaders, a campus c l imate check to assess 

the effectiveness of efforts to ensure that the school is free from sexual  vio lence, 

and us ing that information to inform futu re proactive steps that the school wi l l  take; 

• Targeted tra in ing for a group of students if, for exam ple, the sexual  violence created 

a hosti le environment in  a residence ha l l ,  fratern ity or sorority, or  on an ath letic 

team;  and 

• Developing a p rotocol for working with loca l law enforcement as d iscussed in  

question F-3 .  

When a school is u nable to conduct a fu l l  investigation i nto a part icular incident (i. e., 

when it received a genera l report of sexual  violence without any persona l ly identifying 

information), it shou ld consider remedies for the broader student popu lation in  response. 

H-2. If, after an investigation, a school finds the a lleged perpetrator responsible and 

determines that, as part of the remedies for the complainant, it must separate the 

complainant and perpetrator, how should the school accomplish this if both students 

share the same major and there are l imited course options? 

Answer: I f  there a re l im ited sections of requ ired courses offered at a school and both the 

compla inant and perpetrator are requ i red to take those classes, the school may need to 

make a lternate arrangements in a manner that min im izes the bu rden on the compla inant. 

For exam ple, the school may a l low the compla inant to take the regula r sections of the 

courses while a rranging for the perpetrator to take the same courses on l ine or  through 

i ndependent study. 

H-3. What information must be provided to the complainant in the notice of the outcome? 

Answer: Title IX requ i res both parties to be notified, in  writing, about the outcome of 

both the compla int and any appea l .  OCR recommends that a school provide written notice 

of the outcome to the compla inant and the a l l eged perpetrator concurrently. 

For Title IX pu rposes, a school must inform the compla inant as to whether or  not it found 

that the a l leged conduct occurred, any individua l  remedies offered or provided to the 

comp la inant or  any sanctions imposed on the perpetrator that d i rectly relate to the 

compla inant, a nd other steps the school has taken to e l im inate the host i le  environment, if 

the school finds one to exist, and prevent recu rrence . The perpetrator should not be 

notified of the ind ividua l  remed ies offered or provided to the compla inant. 
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Sanctions that d i rectly relate to the compla inant ( but that may a lso re late to e l im inating 

the host i le environment a nd preventing recu rrence ) inc lude, but a re not l im ited to, 

requ iri ng that the perpetrator stay away from the com pla inant unti l both parties 

graduate, prohibit ing the perpetrator from attending school for a period of t ime, or 

transferring the perpetrator to another residence ha l l, other classes, or  another school .  

Additiona l  steps the  school has  taken to  e l iminate the hosti le environment may  include 

counse l ing and academic  support services for the compla inant and other affected 

students. Additiona l  steps the school has taken to prevent recurrence may inc lude sexua l  

violence tra in ing for faculty and staff, revisions to the school's pol icies on  sexual  violence, 

and campus c l imate surveys. Further d iscussion of appropriate remedies is i ncluded i n  

q uestion H-1 .  

I n  add ition to the Title IX requ i rements described above, the Clery Act requ i res, and 

FERPA perm its, postsecondary institutions to i nform the compla inant of the institution's 

fi na l  determination and any d iscip l inary sanctions imposed on the perpetrator i n  sexua l  

violence cases (as opposed to a l l  harassment and misconduct covered by Tit le IX) not just 

those sanctions that d i rectly relate to the compla inant .33 

I .  Appeals 

1-1. What are the requirements for an appeals process? 

Answer: Whi le Title IX does not requ ire that a school provide an appeals process, OCR 

does recommend that the school do so where procedural  error or  previously unava i lab le 

relevant evidence could sign ificantly impact the outcome of a case or where a sanction is 

substantia l ly d isproportionate to the find ings. If a school chooses to provide for an appea l 

of the find ings or  remedy or both, it must do so equa l ly for both parties. The specific 

design of the appeals process is up to the school, as long as the entire grievance process, 

inc luding any appea ls, provides prompt a nd equitable resolutions of sexual  violence 

compla ints, and  the school takes steps to protect the com pla inant in the educationa l  

setting d uring the process. Any ind iv idual  or body handl ing appeals shou ld  be tra ined in  

the dynam ics of and trauma associated with sexual vio lence. 

If a school chooses to offer an appeals process it has flexi bi l ity to determine the type of 

review it wi l l  a pply to a ppeals, but the type of review the school app l ies must be the same 

regard less of which pa rty fi les the appea l .  

3 3  20 U.S.C. § 1092(f) and 20 U.S.C. § 1232g(b)(6)(A). 
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1-2. Must an  appeal be available to a complainant who receives a favorable finding but does 

not believe a sanction that directly relates to him or her was sufficient? 

Answer: The a ppeals process m ust be equal for both parties. For exam ple, if a school 

a l lows a perpetrator to appea l a suspension on the grounds that it is too severe, the 

school must a lso a l low a com pla inant to appeal a suspension on the grounds that it was 

not severe enough.  See q uestion H-3 for more information on what must be provided to 

the com pla inant in  the notice of the outcome. 

J .  Title IX Training. Education and Prevention34 

J-1. What type of train ing on Title IX and sexual violence should a school provide to its 

employees? 

Answer: A school needs to ensure that responsib le employees with the authority to 

address sexua l violence know how to respond appropriate ly to reports of sexua l  violence, 

that other responsib le employees know that they a re obl igated to report sexual  violence 

to appropriate school officials, and  that a l l  other employees understand how to respond 

to reports of sexua l  violence. A school should ensure that professiona l  counselors, 

pastora l cou nse lors, a nd non-professional counselors or advocates a lso understand the 

extent to which they may keep a report confidentia l .  A school should provide tra in ing to 

al l emp loyees l i kely to witness or receive reports of sexua l  violence, inc lud ing teachers, 

professors, school law enforcement un it employees, school admin istrators, sch ool 

counselors, genera l counsels, athletic coaches, hea lth personnel, and resident advisors. 

Tra i n ing for e mployees should include practical information about how to prevent and 

identify sexua l  violence, inc lud ing same-sex sexua l  violence; the behaviors that may lead 

to and resu lt in  sexua l  vio lence; the attitudes of bystanders that may a l low conduct to 

continue; the potentia l  for revict imization by responders and its effect on students; 

appropriate methods for responding to a student who may have experienced sexua l  

vio lence, includ ing the use of nonjudgmental language; the impact of trauma on victims; 

and, as a pp l icab le, the person (s) to whom such misconduct must be reported . The tra in ing 

should a lso exp la in  responsib le employees' reporting ob l igation, incl ud ing what should be 

i ncl uded in  a report and  a ny consequences for the fa i lu re to report and the procedure for 

respond ing to students' requests for confidential ity, as well as provide the contact 

34 As explained earl ier, although th is document focuses on sexual violence, the legal principles apply to other forms 

of sexual harassment. Schools should ensure that any training they provide on Title IX and sexual violence also 

covers other forms of sexual harassment. Postsecondary institutions should also be aware of tra in ing requirements 

imposed under the Clery Act. 
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information for the school's Title IX coord inator. A school also should tra in responsib le 

employees to i nform students of: the reporting obl igations of responsible employees; 

students' option to request confidentia l ity and ava i lab le confidentia l  advocacy, 

counsel ing, or other support services; and their right to file a Title IX compla int with the 

school and to report a crime to campus or loca l law enforcement. For add it iona l  

i nformation o n  the reporting obl igations of responsib le emp loyees and others see 

q uestions D-1 to D-5 . 

There is no m in imum number of hours requ ired for Tit le  IX and sexua l  violence tra in ing at 

every school, but th is tra in ing should be provided on a regu lar basis . Each school should 

determ ine based on its particu lar  circumstances how such tra in ing should be cond ucted , 

who has the relevant expertise req uired to conduct the tra in ing, a nd who shou ld receive 

the tra in ing to ensure that the tra in ing adequately prepares emp loyees, particu larly 

responsib le emp loyees, to fu lfi l l  their d uties under Title IX.  A school should a lso have 

methods for verifying that the tra in ing was effective . 

J-2. How should a school tra in responsible employees to report incidents of possible sexual 

harassment or sexual violence? 

Answer: Title IX requ i res a school to take prompt and effective steps reasonably 

calcu lated to end sexua l  harassment and sexua l  violence that creates a hosti le  

environment (i. e. ,  conduct that is sufficiently serious as to l imit  or deny a student's ab i lity 

to participate in or benefit from the school's educational  program and activity) .  But a 

school should not wait to take steps to protect its students unti l students have a l ready 

been deprived of educationa l  opportun ities . 

OCR therefore recommends that a school tra in  responsib le employees to report to the 

Title  IX coord inator or other appropriate school offic ia l  any incidents of sexua l  harassment 

or sexua l violence that may violate the school's code of conduct or may create or 

contribute to the creation of a hosti le environment.  The school can then take steps to 

i nvestigate and prevent any harassment or violence from recurring or esca lating, as 

appropriate. For exam ple, the school may separate the compla inant and a l leged 

perpetrator or conduct sexua l  harassment and sexua l violence tra in ing for the school's 

students and employees. Responsible employees should understand that they do not 

need to determ ine whether the a l leged sexual harassment or sexua l  violence actua l ly 

occurred or that a hostile environment has been created before reporting an  i ncident to 

the school's Title IX coord i nator. Because the Title IX coord inator should have i n -depth 

knowledge of Tit le  IX and Title  IX complaints at the school, he or she is l ikely to be i n  a 

better position than are other employees to eva l uate whether a n  i ncident of sexua l  
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harassment or  sexual  violence creates a hosti le environment and how the school should 

respond. There may a lso be situations in  which ind ividua l  incidents of sexua l  harassment 

do not, by themselves, create a hosti le environment; however when considered together, 

those incidents may create a hosti le environment. 

J-3. What type of training should a school provide to employees who are involved in 

implementing the school's grievance procedures? 

Answer: All  persons involved in implementing a school's grievance p roced ures ( e. g. ,  Title 

IX coord inators, others who receive compla ints, investigators, and adjud icators) must 

have training or experience in hand l ing sexua l  violence compla i nts, and in the operation 

of the school's grievance procedures. The tra in ing should inc lude information on working 

with and interviewing persons subjected to sexual violence; information on particu lar  

types of cond uct that would constitute sexua l  violence, includ ing same-sex sexual 

vio lence; the p roper standard of review for sexua l  vio lence com pla ints (preponderance of 

the evidence); information on consent and the role d rugs or a lcohol can play in the ab i l ity 

to consent; the importance of accountabi l ity for ind ividua ls  found to have committed 

sexua l violence; the need for remedia l  actions for the perpetrator, compla inant, and 

school commun ity; how to determi ne cred ib i l ity; how to eva l uate evidence a nd weigh it in  

an  impartia l manner; how to conduct investigations; confidentia l ity; the effects of trauma, 

inc luding neurobiologica l change; and cultura l  awareness tra in ing regard ing how sexua l  

vio lence may impact students d ifferently depending on their cu ltura l  backgrounds.  

I n  ra re circumstances, employees involved in  implementing a school's grievance 

procedures may be ab le to demonstrate that prior tra in ing and experience has p rovided 

them with competency in the a reas covered in  the school's tra in ing .  For exam ple, the 

combination of effective prior tra in ing and experience investigati ng compla ints of sexua l  

vio lence, together with tra in ing on the school's cu rrent grievance p rocedures may be 

sufficient preparation for an  employee to resolve Title IX com plai nts consistent with the 

school's grievance procedu res. I n-depth knowledge regard ing Title IX and sexua l  violence 

is particular ly he lpfu l .  Because laws and school pol icies and p rocedures  may change, the 

on ly  way to ensure that a l l  emp loyees involved in  implementing the school's grievance 

p rocedu res have the requ isite tra in ing or  experience is for the school to provide regu lar  

tra i n ing to a l l  ind ividuals involved in implementing the school's Title IX grievance 

p rocedures even if such ind ividua ls  also have prior relevant experience. 
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J-4. What type of training on sexual violence should a school provide to its students? 

Answer: To ensure that students understand their rights under Title IX, a school should 

provide age-appropriate tra i n ing to its students rega rd ing Title IX and sexua l  vio lence. At 

the e lementary and secondary school level, schools shou ld consider whether sexua l  

violence tra in ing should a lso be offered to pa rents, particula rly tra in ing on the school's 

process for hand l i ng compla ints of sexua l violence. Tra i n ing may be p rovided sepa rate ly 

or as part of the school's broader tra in ing on sex d iscrimination a nd sexua l  harassment. 

However, sexua l  violence is a un ique topic that should not be assumed to be covered 

adequately in other educationa l  programming or tra in ing provided to students. The 

school may want to inc lude th is tra in ing in its orientation programs for new students; 

tra in ing for student athletes and members of student organ izations; and back-to-school 

n ights. A school should consider educationa l  methods that a re most l ikely to help 

students reta i n  i nformation when designing its tra in ing, inc luding repeating the tra in ing at 

regu lar  interva ls .  OCR recommends that, at a min imum, the fol lowing topics (as 

appropriate) be covered i n  this tra in ing: 

• Title IX and what constitutes sexual violence, inc lud ing same-sex sexual  vio lence, 

under the school's pol icies; 

• the school's defi nition of consent appl icable to sexua l  conduct, inc lud ing exam ples; 

• how the school ana lyzes whether conduct was unwelcome under Title IX; 

• how the school ana lyzes whether unwelcome sexua l  conduct creates a host i le 

environment; 

• report ing options, i nc luding formal  reporting and confidentia l  d isclosu re options 

and any t imeframes set by the school for report ing; 

• the school's grievance proced ures used to process sexua l  violence compla ints; 

• d iscip l inary code provisions relating to sexua l  violence and the consequences of 

violating those p rovisions; 

• effects of trauma, i nc luding neurobio logica l changes; 

• the ro le a lcohol and d rugs often p lay in sexua l  violence incidents, inc lud i ng the 

de l iberate use of a lcohol and/or other d rugs to perpetrate sexua l  violence; 

• strategies a nd ski l ls  for bystanders to intervene to prevent possib le sexua l  violence; 

• how to report sexua l  violence to campus or loca l  law enforcement and the ab i l ity to 

pursue law enforcement proceed ings s imu ltaneously with a Title IX grievance; and 

• Title IX's p rotections against reta liation .  

The tra in ing should a lso encourage students to  report i ncidents of  sexual  violence. The 

tra in ing should explain that students (and their parents or friends) do not need to 

determine whether i ncidents of sexua l  violence or other sexual  harassment created a 
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host i le environment before reporting the incident. A school a lso should be aware that 

persons may be deterred from reporting incidents if, for exam ple, violations of school or 

campus ru les regarding a lcohol  or d rugs were involved . As a resu lt, a school should review 

its d iscip l inary pol icy to ensure it does not have a chi l l ing effect on students' reporting of 

sexua l violence offenses or participating as witnesses. OCR recommends that a school 

i nform students that the school 's pr imary concern is student safety, and that use of 

a lcohol or d rugs never makes the su rvivor at fau lt for sexual vio lence. 

I t  is a lso i mportant for a school to educate students about the persons on  cam pus to 

whom they can confidentia l ly report incidents of sexua l  vio lence. A school's sexua l  

vio lence education and prevention program shou ld clearly identify the offices or  

ind ividua ls  with whom students can  speak confidentia l ly and the offices or  i nd ividua ls  

who can provide resou rces such as vict im advocacy, housing assistance, academic 

support, counse l ing, d isabi l ity services, health and mental health services, a nd lega l 

assistance. It should also identify the school's responsible employees and exp la in  that if 

students report incidents to responsible employees (except as noted in q uestion E-3) 

these employees are requ i red to report the incident to the Title IX coord inator or  other 

appropriate officia l .  This reporting incl udes the names of the a l leged perpetrator and 

student i nvolved in  the sexual  violence, as  wel l  as relevant facts incl ud ing the date, time, 

and location, a lthough efforts should be made to comp ly with requests for confidentia l ity 

from the compla inant. For more detai led information rega rd ing reporting and responsib le 

employees and confidentia l ity, see q uestions 0-1 to 0-5 and E-1 to E-4. 

K. Retaliation 

K-1. Does Title IX protect aga inst retaliation? 

Answer: Yes. The Federal civi l rights laws, i nc luding Tit le IX, make it un l awfu l to reta l iate 

against an ind ividua l  for the purpose of interfering with any right or p rivilege secured by 

these laws. Th is means that if an individua l  brings concerns about possib le civil r ights 

p roblems to a school's attention, inc lud ing pub l icly opposing sexua l  violence or  fi l ing a 

sexual violence compla int with the school or any State or Federal agency, it is un l awfu l for 

the school to reta l iate agai nst that ind ividua l  for doing so. It is a l so u n lawfu l  to reta l iate 

against an ind ividua l  because he or she testified, or partici pated in  a ny manner, in  an OCR 

or school's i nvestigation or p roceed ing. Therefore, if a student, parent, teacher, coach, or 

other ind iv idual  compla ins formal ly or informal ly about sexua l violence or pa rticipates in 

an OCR or school's investigation or proceed ings related to sexual  violence, the school is 

p rohib ited from reta l iating ( inc lud ing int imidating, threaten ing, coercing, or  in a ny way 
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discrim inating against the ind ividua l) because of the ind ividual 's compla int or  

participation .  

A school  should take steps to p revent retal iation aga inst a student who filed a compla int 

either on  h is or her own behalf or on behalf of another student, or  against those who 

provided information as witnesses. 

Schools should be aware that compla ints of sexua l  violence may be fol lowed by reta l iat ion 

against the compla inant or  witnesses by the a l leged perpetrator or  h is or her associates. 

When a school knows or reasonab ly should know of possib le reta l iation by other students 

or th i rd parties, it m ust ta ke immediate and appropriate steps to investigate or otherwise 

determine what occu rred . Title IX requ i res the school to protect the compla inant and 

witnesses and ensure their  safety as necessa ry. At a min imum, th is  i ncl udes ma king sure 

that the compla inant and h is or her parents, if the com pla inant is i n  e lementary or 

secondary school ,  a nd witnesses know how to report reta l iation by school officia ls, other 

students, or th i rd parties by making fol low-up inqu iries to see if there have been any new 

i ncidents or acts of reta l iation, and by responding promptly and appropriately to address 

cont inu ing or new problems.  A school should a lso tell complainants and witnesses that 

Title IX proh ib its reta l iation, and that school officia ls wi l l  not on ly take steps to prevent 

reta l iation, but wi l l  a lso take strong responsive action if it occurs.  

L. First Amendment 

L-1.  How should a school handle its obligation to respond to sexua l  harassment and sexual 

violence while stil l  respecting free-speech rights guaranteed by the Constitution? 

Answer: The DCL on sexua l  violence d id not expressly address Fi rst Amendment issues 

because it focuses on  un lawfu l physica l sexua l  violence, which is not speech or expression 

protected by the F i rst Amendment. 

However, OCR's previous guidance on the Fi rst Amendment, incl ud ing the 2001 Guidance, 

OCR's J u ly 28, 2003, Dear Col league Letter on the F i rst Amendment,35 and OCR's October 

26, 2010, Dear Col league Letter on harassment and bu l lying,36 rema in  ful ly in  effect. OCR 

has made it clear that the laws a nd regu lations it enforces protect students from 

proh ibited d iscrimination and do not restrict the exercise of any expressive activities or 

speech protected under the U .S. Constitut ion.  Therefore, when a school works to prevent 

3 5  Available at http://www.ed.gov/ocr/firstamend.html.  

3 6  Avai lable at http://www.ed .gov/ocr/letters/colleague-201010.htm l .  
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and red ress d iscrim ination, it must respect the free-speech rights of students, facu lty, and 

other speakers. 

Title IX p rotects students from sex d iscrim ination; it does not regulate the content of 

speech. OCR recogn izes that the offensiveness of a particu lar  expression as perceived by 

some students, stand ing a lone, is not a lega l ly sufficient basis to estab l ish  a hosti le 

environment under  Title IX. Title IX a lso does not requ i re, p roh ib it, or  a bridge the use of 

particu lar  textbooks or cu rricu lar  materia ls .37 

M. The Clery Act and the Violence Against Women Reauthorization Act of 2013 

M-1. How does the Clery Act affect the Title IX obligations of institutions of higher education 

that participate in the federal student financia l aid programs? 

Answer: I n stitutions of h igher education that pa rtici pate in  the federa l  student financia l  

a id programs a re subject to the requ irements of the Clery Act as wel l  as Tit le  IX .  The Clery 

Act requ i res institutions of h igher education to provide current and p rospective students 

and employees, the publ ic, and the Department with crime statistics and information 

about campus crime p revention programs and po l icies. The Clery Act requ i rements apply 

to many crimes other than those addressed by Title IX .  For those a reas i n  wh ich the C lery 

Act a nd Title IX both app ly, the institution must comply with both laws. For addit ional  

i nformation about the C lery Act and its regu lations, p lease see 

http://www2 .ed .gov/admins/lead/safety/ca mpus.htm l .  

M-2. Were a school's obligations under Title I X  and the DCL altered i n  any way by the 

Violence Against Women Reauthorization Act of 2013, Pub. L. No. 113-4, including 

Section 304 of that Act, which amends the Clery Act? 

Answer: No.  The Violence Against Women Reauthorization Act has no effect on a school's 

ob l igations under  Title IX or  the DCL. The Violence Against Women Reauthorization Act 

amended the Violence Aga inst Women Act and the C lery Act, which a re separate statutes. 

Noth ing in  Section 304 or any other pa rt of the Violence Aga inst Women Reauthorization 

Act rel ieves a school of its obl igation to comply with the req u irements of Title  I X, i ncluding 

those set forth in  these Questions and Answers, the 2011 DCL, and the 2001 Guidance. 

For add itiona l  information about the Department's negotiated ru lemaking related to the 

Vio lence Aga inst Women Reauthorization Act please see 

http://www2.ed .gov/policy/highered/reg/hearulemaking/2012/vawa .htm l .  

37 3 4  C.F.R.  § 106.42. 
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N. Further Federal Guidance 

N-1. Whom shou ld I contact if I have additional questions about the DCL or OCR's other Title 

IX guidance? 

Answer: Anyone who has q uestions regard ing this guidance, or Title IX should contact the 

OCR regiona l  office that serves h is or her state. Contact i nformation for OCR regional  

offices can be found on OCR's webpage at 

https://wdcrobcolpOl.ed.gov/CFAPPS/OCR/contactus.cfm . If you wish to fi le  a compla int 

of d iscrimination with OCR, you may use the on l ine compla int form ava i lab le  at 

http://www.ed .gov/ocr/compla intintro.html or send a letter to the OCR enforcement 

office responsible for the state in  which the school is located.  You may a lso email general 

q uestions to OCR at ocr@ed .gov. 

N-2. Are there other resources available to assist a school in complying with Title IX and 

preventing and responding to sexual violence? 

Answer: Yes. OCR's pol icy guidance on Title IX is avai lab le on OCR's webpage at 

http://www.ed .gov/ocr/pub l ications. htm l#Title lX .  I n  add ition to the Apr i l  4,  2011, Dear 

Colleague Letter, OCR has issued the fo l lowing resources that further d iscuss a school's 

ob l igation to respond to a l l egations of sexual  harassment and sexua l violence: 

• Dear Col league Letter: Harassment and Bu l lying (October 26, 2010), 

http ://www2. ed .gov I a bout/ offices/I ist/ ocr /letters/ co l league-201010. p df 

• Sexual Harassment: It's Not Academic (Revised September 2008), 

http://www2.ed .gov/a bout/ offices/list/ ocr I docs/ocrsh pa m.  pdf 

• Revised Sexual Harassment Guidance: Harassment of Students by Employees, Other 

Students, or Third Parties (Ja nuary 19, 2001), 

http://www2.ed .gov/a bout/ offices/list/ocr /docs/shgu ide. pdf 
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I n  add ition to gu idance from OCR, a school may a lso find resources from the Departments 

of Educat ion a nd Justice he lpfu l in p reventing and respond ing to sexua l  v iolence: 

• Department of Education's Letter to Chief State School Officers on  Teen Dating 

Violence Awareness and Prevention (February 28, 2013) 

https ://www2 .ed .gov /policy/gen/gu id/secletter /130228. htm I 

• Depa rtment of Education's National Center on  Safe Supportive Lea rn i ng 

Environments 

http ://safesu pportive learni  ng.ed .gov I 

• Department of J ustice, Office on Violence Aga inst Women 

http://www.ovw.us do j.gov I 

Page 46 - Qu estions a n d  Answers on Title IX a n d  Sexua l  Violence 



• 

• 

• 

1 5 .3 1 20. 0 1 00 1  
Title. 

-;If/ 
j"/'C-��.SCL-

Prepared by the Leg islative Counci l  staff for 3-J J-1 j ... 
House Judiciary Committee 

March 1 0 , 20 1 5  

PROPOSED AMENDM ENTS TO HOUSE CONCURRENT RESOLUTION NO. 3052 

Page 1 ,  l ine 1 ,  replace "d irecting" with "urging" 

Page 1 ,  l ine 1 ,  replace "Legislative Management" with "North Dakota U niversity System and 
State Board of Higher Education" 

Page 1 ,  l ine 1 5 , remove "Leg islative Management study all policies, procedures, supports, and 
services" 

Page 1 , remove l ine 1 6  

Page 1 , l ine 1 7 , replace "related incidents" with "North Dakota Leg islative Assem bly recog nizes 
the need to address pol icies regarding sexual assault reporting and services avai lable 
to students and u rges the North Dakota University System and the State Board of 
H igher Education to study the issue, with input from leg islators , law enforcement 
officials,  health professionals, and others to craft un iform policies for North Dakota 
college and u niversity campuses" 

Page 1 ,  l ine 1 8 , replace "Leg islative Management" with "North Dakota U niversity System and 
State Board of H igher Education" 

Page 1 ,  l ine 1 8 , replace "its" with "a l l"  

Renu m ber accord i ng ly 
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Testimony - House Concurrent Resolution 3052 
Senate Judiciary Committee 

March 24, 2015 

Chairman Hogue and members of the Senate Judiciary committee, my name is 

Kylie Oversen and I represent District 42 in Grand Forks. I am here to testify in 

support of HCR 3052 which is a study of policies, procedures, and services related 

to sexual assault on our higher education campuses.  

This resolution began as a legislative management study. However, the House 

Judiciary committee thought it better suited specifically for the University System 

and State Board of Higher Education. 

The idea for this study began with a conversation I had with a young woman who 

was the victim of sexual assault at one of our campuses. She was incredibly 

concerned over the response she received from both law enforcement on campus 
,,....-.,., and the administrative response, via the Dean of Students office. 

, .. �., 

In exploring this a bit further, I could see there were many discrepancies in the 

services and policies regarding sexual assault. The article I've attached further 

explains just one policy difference that exists between a few of our public 

campuses, specifically related to the definition of consent. Our campuses are 

receiving an increasing amount of pressure to comply with federal law, Title IX in 

particular. However, many campuses have struggled to keep up with compliance 

issues. 

This resolution simply aims to provide a broad study of the existing policies and 

procedures, with the hopes of providing needed guidance and resources to 

campuses. The House Judiciary Committee specifically asked for uniform policies 

to be crafted. 

Mr. Chairman and members of the committee, I urge you to favorably consider 

HCR 3 052 and I would be happy to answer any questions that you have. 
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'Yes means yes' : Affirmative consent 

policies for sexual contact on the books at 

Concordia, NDSU; being considered at 

MSUM 
By Grace Lyden o n  Jan 13, 2015 at 9:35 p .m .  

M 
OORHEAD - California drew a lot of attention last fall when the state 

started requiring colleges to adopt a standard of affirmative consent for 

""''·G-xual contact. 

In other words, a rape is not defined by a victim who said "no," but a victim who 

didn't say "yes." The yes-means-yes law in California was the first of its kind at 

the state level. !+CR 30?:J.. 
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But similar policies were already on the books at Concordia College and North 

Dakota State University, and a task force at Minnesota State University 

Moorhead is talking about how to bring the concept into its culture. 

At Concordia, the policy says silence alone cannot be interpreted as consent. 

Consent must come from "words or actions." A similar policy is in place at 

NDSU, which requires "an affirmative decision given by clear actions or words." 

Still, the policies at the two area schools are not as strongly worded as some at 

other campuses, which specifically require verbal consent or that consent be 

present at every step of a sexual encounter. 

"There are a number of discussions going on at a national level, some of them at 

state legislatures,  some of them at institutions, about the exact meaning of 

affirmative," said Sue Oatey, vice president and dean of student affairs at 

Concordia. "There are other institutions that go beyond what we ask for." 

The base notion is the same, though. Rather than putting the responsibility of 

resistance on the victim of a sexual assault, affirmative consent policies put 

responsibility in the hands of both parties. 

'Yes means yes' 

Senior Angelique King is one of three students on MSUM's sexual violence task 

force, a group that was formed in October and will present recommendations 

for educational programming and prevention efforts to President Anne 

Blackhurst in March. 

A 38-year-old mother of three, King is a non-traditional student, and said her 

age gives her insight into how the topic has changed over time. 

"Back in '96 when I graduated high school, if you didn't say no, then you 

should've said no," she said. 
� 30$ ?-
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That no-means-no approach is gradually being replaced by yes-means-yes in 

_educational programs and policies across the country. 

Proponents of the latter say that victims of other crimes - murder, for instance 

- aren't required to say "no" first, and .victims of sexual assault should be treated 

the same. Many also note that when victims go into a state of shock, saying "no" 

is impossible. 

The MSUM task force,  a group of 16 faculty, staff and students, is looking into 

that trend. 

The university's current policy is one of effective consent, defined as "informed, 

freely given and mutually understood." It's not as aggressive as other local 

policies: "Silence does not necessarily constitute consent," but could. 

�hley Atteberry, the school's Title XI coordinator and director of student 

, nflict and resolution, said effective consent doesn't fall too far from 

affirmative. 

"If you are engaging in sex with somebody, you should mutually understand 

what you are doing," she said. 

That wording hasn't sufficed for some students at the University of Minnesota, 

where policy also states that sexual contact must be "mutually understood." 

U of M Student body President Joelle Stangler called that "incredibly vague," and 

said that for two people in the heat of the moment, "there's a lot of assumption 

going on" about what each person wants. 

_.---, 1ngler and other student leaders recently called for a panel to examine the 

uierits of changing the U of M's policy to require affirmative consent. 

Atteberry said the MSUM task force likely won't change policy because that has 

ff-CAZ 30? ,_,, 
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J_, 5 to be done at the system level. But task force members are talking about the 

same subject. 

"Affirmative consent is definitely a hot topic in our meetings, less about policy 

and more about changing mindsets," King said. 

Education, awareness 

Critics say affirmative consent policies will complicate personal relationships 

and legal proceedings.  

George Washington University law professor John Banzhaf said even asking 

someone for consent is fraught with ambiguity. 

"Suppose the guy says, 'May I touch your breast?' She says, 'Yes.' OK, does that 

mean through her shirt?" he said. "Does it mean taking off her shirt through her 

bra? Does it mean reaching under the bra, but not taking it off?" 

Although questions remain, King said affirmative consent is as much "a PR 

thing" and "an education and awareness program" as it is a legal standard. 

"I should have an active part in my own consent, and so should my partner have 

an active part in my consent," she said. "I think it's more of a psychological tool 

than anything." 

Others, however, say it's important for universities to include the concept in 

policies. NDSU freshman Caitlin Hanson said "people take it more seriously" 

when that's the case. 

Hanson was one of several NDSU students shown the school's sexual assault 

policy on Tuesday afternoon. A recent transfer, she was pleased to discover it. '--

Some critics say asking for permission would be awkward, but not Hanson. 
f(CI{ 30S;L !;/i'fJ� 
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· "That's totally, totally fine," she said. / -'� 

sounds awkward, but important," said sophomore Kiah Swenson. 

Other NDSU students said they'd like their policy to require spoken consent, but 

Janna Stoskopf, dean of student life, said no one has asked to change it. 

Students get involved 

That's also the case at the University of North Dakota, where students have not 

requested a policy change. 

As it stands, the policy only mentions consent to say that consent cannot be 

given by a person who is too young, intoxicated or has a mental disease. 

�obody has come forward to ask that we put together any kind of a definition 

affirmed consent," said university spokesman Peter Johnson. He said they'd 

be watching nationally to seek out best practices. 

The U of M will be doing the same. Vice provost Danita Brown Young said she is 

willing to work with students, and Stangler hopes for recommendations by the 

end of this semester. 

Meanwhile, a group of 12 students at Concordia will look into their school's 

policy, as well. If they want to make changes, "we would certainly be open to 

that," Oatey said, though she had not heard requests. 

In all of these conversations, the takeaway goes beyond policy, King said. 

J.All:ien students leave campus, "the policy's not going to go with them," she said. 

J.t the new vocabulary, the new idea of what they deserve, of what respect 

they deserve, of what they're entitled to regarding their rights, that will go with 

them." [+Ul... 30 6 Z--
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Policies at area colleges: 
) -J  1 

NDSU 

• "Consent is an affirmative decision given by clear actions or words." 

• Silence alone is not consent. 

• Previous sexual relations or current dating is not consent. 

• Consent to one sexual act is not consent to another. 

• Clarify verbally if there is confusion. 

• If the person you are having sex with is incapacitated, there is no consent. 

Concordia 

• "Consent is active, not passive." 

• Silence alone is not consent. 

• Previous sexual relations or current dating is not consent. 

• Consent to one activity is not consent to another. 

• If the person you are having sex with is incapacitated, there is no consent. 

MSUM 

• Consent is "informed, freely given and mutually understood." 

• Silence is not necessarily consent. 

• Previous sexual relations or current dating is not consent. 

• If the person you are having sex with is incapacitated, there is no consent. 

UND 

• You are guilty of offense if you know or have reasonable cause to believe th �+-

"the contact is offensive to the other person." ·----

• If the person you are having sex with is incapacitated, there is no consent. 

t+� 30S2  
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