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.Explanation or reason for introduction of bill/resolution:

Relating to minors and the sale and use of electronic smoking devices; and to provide a
penalty.

Minutes: Testimony 1,2,3,4,5,6,7,8,9,10,11,12,13,14

Chairman K. Koppelman: Opened the hearing with testimony in support.

Rep. M. Nelson: Introduced the bill. (See Testimony #1) Went through the bill with the
testimony information. (1:00-13:57)

Rep. G. Paur: You said one of the main differences is your child proof caps. How many
other states have those child proof caps?

Rep. Nelson: There are three that are requiring them and several others are considering
them.

Rep. L. Klemin: If a person was to engage in the business of selling electronic smoking
devices in a store and did not also sell tobacco products they would still have to be licensed
as a tobacco retailer?

Rep. Nelson: Yes that is right. Part of to the reason for that is because they have become
the delivery device of choice for designer drugs; and some other more mainline drugs. The
tobacco retailer license is not a particularly strong form of regulation, but if there was a
head shop or something selling these they would require a tobacco retailers license so it
gets us in the door and lets us look at their records. They main not contain any nicotine at
all but could include other substances so it allows us to regulate them to some degree.

Rep. Kretschmar: Did you consider increasing the criminal penalty for venders of these
things?
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Rep. Nelson: | did think about a lot of things. As a first time bill | didn't want to get
sidetracked by some of those things. That is why | hope to piggyback and by definition do
things in the tobacco retail licensing because it is all already there. Everybody knows
where it is at.

Rep. Lois Delmore: Is this close to what the cities that have adopted ordinances already;
is there a reflection of that?

Rep. Nelson: | don't know.
Rep. Lois Delmore: Is there a penalty for a minor who is does purchase these products?
Rep. Nelson: Yes it is exactly the same penalty it would be if they bought tobacco today.

Shane Goettle: Ass't City Attorney, Minot, ND: (Chuck Barney given out testimony #2)
(18:20-19:20)

Rep. K. Wallman: The main point of the testimony is that he likes the recommendation to
change the tobacco ordinance to include e-cigarettes.

Shane Goettle: They are in favor of this approach you see in 1265.
Whitney Kym, St. Mary's High School Sadd: (see testimony #3) (20:00-21:28)

Chase Job, University of Mary Respiratory Therapy student. (See Testimony #4)
(21:40- 23:52)

Vice Chairman Karls: Did you study all three of these bills and chose the one you liked?
Chase Job: | just studied this one.

TJ Jerke, Education and Advocacy specialist for Tobacco Free ND: (See testimony
#5) (25:00-30:32)

Dr. Eric Johnson, President, Tobacco Free ND: (See testimony #6) (30:50-37:30) This
book he showed as fake information from tobacco companies-Chronic Exposure of Mice to
Cigarette Smoke. ND has done two things that work very well. We have a smoke free law
that is comprehensive. We also have fully funded tobacco cessation programs. In your
packet you did see some city ordinances. We don't know if e-cigarettes are safe or if they
work. Safety data is lacking.

Rep. Maragos: You indicated that the nicotine receptors in the brain never go to sleep.
For the compulsive alcohol addiction what happens that sometimes those receptors reduce
themselves. How do they come back in to cause the individual to decide he has to have a
drink?




House Judiciary Committee
HB 1265

February 2, 2015

Page 3

Dr. Eric Johnson: What happens to the addiction to alcohol over time those brain
receptors actually down regulate. They are not as active and there is not as many of them.
Nicotine receptors never do that. They stay fully lite and ready to go.

Rep. G. Paur: How does nicotine addiction differ from caffeine addiction?

Dr. Eric Johnson: What they are ingesting? Nicotine is very addictive. Only 15% of
people who consume alcohol will ever become addicted.

Rep. L. Klemin: Those kinds of things are excepted out of these bill? This would not have
any effect on the over the counter sale of those kind of things.

Dr.Eric Johnson: Those products are considered to be separate therapeutic agents that
are indicated for tobacco cessation.

Rep. Maragos: You stated people who have tried alcohol only 15% will become addicted.
For people who attempt cigarettes how may will become addicted.

Eric Johnson: 85%-90%.

Carma Hanson, Coordinator, Safe Kids Grand Forks: (See testimony #7) (47:00- 53:46)
Showed the device called e-cigarette. Passed around the devices and liquid.

Alison Harrington B.S.RRT, TTS: (See testimony #8) (stopped 57:00)

Rep. Lois Delmore: As you work with these patients, what percentage would you say
would really try to use the e-cigarettes as a way to quite?

Carma Hanson: At least half. We see about 250 patients a month.

Rep. Lois Delmore: We had a bill that would have outlawed cigarettes totally. Would you
be in favor of outlawing e-cigarettes totally in the state?

Carma Hanson: Yes | would be in favor of outlawing them.

Recess for after floor session.

Chairman K. Koppelman: Reopened the hearing on HB 11265.

Rep. G. Paur: | would like to clarify one of Dr. Johnson's statement. He said nicotine has
a negative effective on diabetes where caffeine has a positive effect. | checked and the
diabetes association and they agreed that coffee has beneficial effects, but the caffeine
doesn't.

Kristie Wolff, Program Manager, and American Lung Association of ND: (See

testimony #9) Showed us a number of different e-cigarettes for the committee to see.
Went through their testimony. (1:04:00-1:18:42)
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Rep. Brabandt: We know cigarette smoking is hard on your lungs. What would the vapor
be on a scale of one to ten on your lungs only?

Kristie Wolff: | don't believe | can answer that.

Karin McNamee, Police Department. Since the e-cigarettes came into market we noticed
kids openly smoking in schools and could not issue any citations. The schools themselves
had to change their rules. Since that time the city of Bismarck changed their ordinances to
match so e-cigarettes fall under the tobacco ordinance now. Kids can get them readily if
you just drive out of town. Kids think it is a safe harmless activity and it is sold over the
counter. | spoke with our Chief and the city commission and they are in favor of this bill
and HB1078 also has a provision to restrict sales from juveniles under the age of 18. We
are in support of that stipulation.

Rep. D. Larson: Have you heard anything about powders alcohol because we had a bill
on this earlier?

Karin McNamee: | haven't seen any of it. There has been some conversation about it.
Houlka's were old type smoking devices. Now they are much smaller.

Chairman K. Koppelman: We need to get the definitions clear. We need to figure out
which ones are the best.

Krista Headland Fremming, Director of the Chronic Disease Division, NDDoH: (See
testimony #10) (1:27:14-1:30:14)

TJ Jerke: (proposed amendment #11) (1:31:25-1:34:20) Forgot to hand out this proposed
amendment and Handout from Sergeant Margie Zietz (handout #12)

Rep. G. Paur: All the convenience stores would not be able to display cigarettes?

TJ Jerke: No this amendment speaks to just a tobacco outlet store. No they only see
tobacco products. We want it to speak to just the tobacco outlet stores.

Rep. G. Paur: Butitdoesn't.

Chairman K. Koppelman: We will have the subcommittee look at that.
Neutral: None

Opposition:

Laney Herauf, Greater ND Chamber of Commerce: (See testimony #13) (1:36:36-
1:37:12)

Rep. D. Larson: You mentioned two of the bills; did you look at the third one?

Laney Herauf: HB1186 best of the three.
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Kelsey Eaton, Regional Manager of Infinite Vapor (1:38:24-1:43:12) We have a nhumber
of issues with this particular bill. The definition of electronic cigarettes and devices is too
broad of a category. We don't like them under tobacco supply stores. Madison Wisconsin
just passed a law that specifies the store as a vapor store. We don't want to have to have
the tobacco license. Oklahoma takes away their tax ID status. As a retailor

We fully support child proof caps. Consider a definition for vapor stores. Use a definition of
vapor products that are accurate. (Will copy written testimony and give it to me) (Did not
do that) Was asked to give us her contact information and did not get that either.

Rep. P. Anderson: How much is a tobacco license?

Kelsey Eaton: | don't know. | have never had to get one.

Rep. Brabandt: If you were to list the ingredients would tobacco be listed anywhere.

Kelsey Easton: Only if we were exclusively listing it as nicotine derived from tobacco.
Most of the time it just says nicotine.

Rep. Brabandt: So your nicotine is derived from tobacco?
Kelsey Eaton: Yes it is nicotine derived from tobacco.
Hearing closed

Subcommittee: 1078, 1186, 1265: Vice Chairman Karls: Rep. Brabandt:
Rep. D. Larson:

Testimony handed out after the hearing: (See Testimony #14)
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Minutes:

Rep. Anderson: Moved Do Pass on HB 1265.
Rep. Wallman: Seconded.

Chairman Koppelman: Discussion on the Do Pass motion. Some of the language was
removed from this bill and was amended into 1186.

Rep. Anderson: | voted to Do Pass on this one because it does say these are tobacco
products.

Rep. Delmore: The decision by the subcommittee was not easily done, and | think one of
the reasons this was not the choice was because local ordinances can already do it, and
it's really what the bill was modeled after. The other bill leaves that open, so if people want
tougher regulations they want to add, they can.

Rep. Wallman: | certainly respect the work of the subcommittee. | just would like to say
that | believe this bill sends a stronger message of our state what they're getting
themselves into when they start e-cigarettes. | would refer to Dr. Johnson's testimony, who
said once those nicotine receptors are open, they don't close again. And so, the rate at
which our youth are becoming and can become addicted to nicotine, which is a lifelong
issue. | have an 11 and a 12-year-old, and | don't want them to use an e-cigarette, thinking
it's not the equivalent of smoking a cigarette. It's nicotine from tobacco in there, and we're
sending the message that it's something different if we don't pass this bill, and pass the
message on that we're regulating like the cigarettes because you can become addicted as
if it were a cigarette. It's not candy.
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Rep. Karls: One of the issues we had with this was that the definition was so narrow that it
could cover things like a nebulizer. The description sounded very similar. That was one
issue we had with it.

Chairman Koppelman called for the vote on a Do Pass motion for HB 1265.

YES: 4 NO:7 ABSENT: 1

MOTION FAILED.

Chairman Koppelman: What are the wishes of the committee?

Rep. Maragos: Moved Do Not Pass

Rep. Brabandt: Seconded

Chairman Koppelman: Any discussion on that motion? Seeing none, will the clerk call
the roll on a Do Not Pass motion on HB 1265.

YES: 9 NO: 3 ABSENT: 1
MOTION PASSES

Rep. Karls will carry.
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Good morning Chairman Koppelman and members of the House Judiciary Committee.

| stand before you today to speak of the rapidly growing recreational use of electronic smoking
devices and their associated products.

The entire product line has sprung up rapidly since the Chinese made the first successful
products and today the Chinese still make the vast majority of the electronic devices sold in the
US but not many of the liquids consumed in this country come from China.

| first really became aware of them due to the impulse merchandise displays at many
convenience stores. As | looked into them more, | became rather alarmed. As an entomologist,
I am familiar with the history of nicotine and its use as an organic insecticide and the fact that
today we don't let the organic farmers use it due to its rather high risk profiled due to toxicity
and ability to be absorbed through the skin and such. Though quite natural, it's pretty relatively
dangerous in concentrated forms.

Getting back to the convenience stores | found that there were many containers of bright colors
and a multitude of flavors that contained a potentially lethal dose of nicotine. | was even more
concerned when | found that much of the packaging of the liquids does not consist of child
proof containers but is often nothing more complicated than a dropper bottle with a screw cap.

Due to that, | bring to you today HB 1265.

Going through the bill, Section 1 is a list of definitions. The Child resistant packaging is defined
according to Federal rules of which | include a copy.

Electronic smoking device is then defined and exempts pharmaceutical products.
Self-service merchandising.
Tobacco product is defined as is paraphernalia.

Tobacco retailer is those licensed or anyone who sells cigarettes, tobacco products or electronic
smoking devices.

And Vending machine.
Section 2
Prohibition of selling to a minor as well as self -service or vending machines.

It is also the part that requires the child proof packaging.
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It gives the aggrieved person a right to sue for injunctive relief and actual damages.

The rest of HB1265 is language concerning the offenses of a minor, making it possible for police

to use a minor legally just like they do now with tobacco retailers.
Section 2 adds the electronic smoking devices to the definition of unruly child.

Further Discussion. The big things HB1265 does that the other bills you heard this morning is to
require the child proof packaging and the tobacco retailers licensing.

As for the child proof packaging. | find it necessary since the nicotine is there in potentially
lethal quantities and is made desirable by adding coloring and flavoring. It is easy to find flavors
like bubblegum, gummy bears, chocolate, and caramel rolls in addition to tobacco, whiskey,
fruits just about anything you eat or drink can be mimicked by the liquids.

There is also the fact that even if a kid simply spills it on himself, that he can get poisoned.

The tobacco retailer or wholesaler license was, in my mind the easiest thing to do for our
retailers. They already have in many cases the license, the training of employees would be
simple since the products would be treated the same. Enforcement is already worked out,
penalties already in place. It just makes it easier for everyone involved and avoids
misunderstandings. It also avoids putting our existing retailers at a disadvantage.
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Title 16;: Commercial Practices
PART 1700—POISON PREVENTION PACKAGING

§1700.15 Poison prevention packaging standards.

To protect children from serious personal injury or serious illness resulting from handling, using, or
ingesting household substances, the Commission has determined that packaging designed and
constructed to meet the following standards shall be regarded as “special packaging” within the meaning
of section 2(4) of the act. Specific application of these standards to substances requiring special
packaging is in accordance with §1700.14.

(a) General requirements. The special packaging must continue to function with the effectiveness
specifications set forth in paragraph (b) of this section when in actual contact with the substance
contained therein. This requirement may be satisfied by appropriate scientific evaluation of the
compatibility of the substance with the special packaging to determine that the chemical and physical
characteristics of the substance will not compromise or interfere with the proper functioning of the special
packaging. The special packaging must also continue to function with the effectiveness specifications set
forth in paragraph (b) of this section for the number of openings and closings customary for its size and
contents. This requirement may be satisfied by appropriate technical evaluation based on physical wear
and stress factors, force required for activation, and other such relevant factors which establish that, for
the duration of normal use, the effectiveness specifications of the packaging would not be expected to
lessen.

(b) Effectiveness specifications. Special packaging, tested by the method described in §1700.20,
shall meet the following specifications:

(1) Child-resistant effectiveness of not less than 85 percent without a demonstration and not less
than 80 percent after a demonstration of the proper means of opening such special packaging. In the

case of unit packaging, child-resistant effectiveness of not less than 80 percent.

(2) Ease of adult opening—(i) Senior-adult test. Except for products specified in paragraph (b)(2)(ii)
of this section, special packaging shall have a senior adult use effectiveness (SAUE) of not less than 90%
for the senior-adult panel test of §1700.20(a)(3).

(ii) Younger-adult test—(A) When applicable. Products that must be in aerosol form and products
that require metal containers, under the criteria specified below, shall have an effectiveness of not less
than 90% for the younger-adult test of §1700.20(a)(4). The senior-adult panel test of §1700.20(a)(3) does
not apply to these products. For the purposes of this paragraph, metal containers are those that have
both a metal package and a recloseable metal closure, and aerosol products are self-contained
pressurized products.

(B) Determination of need for metal or aerosol container—(1) Criteria. A product will be deemed to
require metal containers or aerosol form only if:

(n No other packaging type would comply with other state or Federal regulations,
(i) No other packaging can reasonably be used for the product's intended application,

(#if) No other packaging or closure material would be compatible with the substance,
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(iv) No other suitable packaging type would provide adequate shelf-life for the product's intended
use, or

(v) Any other reason clearly demonstrates that such packaging is required.

(2) Presumption. In the absence of convincing evidence to the contrary, a product shall be
presumed not to require a metal container if the product, or another product of identical composition, has
previously been marketed in packaging using either a nonmetal package or a nonmetal closure.

(8) Justification. A manufacturer or packager of a product that is in a metal container or aerosol form
that the manufacturer or packager contends is not required to comply with the SAUE requirements of
§1700.20(a)(3) shall provide, if requested by the Commission's staff, a written explanation of why the

product must have a metal container or be an aerosol. Manufacturers and packagers who wish to do so
voluntarily may submit to the Commission's Office of Compliance a rationale for why their product must
be in metal containers or be an aerosol. In such cases, the staff will reply to the manufacturer or
packager, if requested, stating the staff's views on the adequacy of the rationale.

(c) Reuse of special packaging. Special packaging for substances subject to the provisions of this
paragraph shall not be reused.

(d) Restricted flow. Special packaging subject to the provisions of this paragraph shall be special
packaging from which the flow of liquid is so restricted that not more than 2 milliliters of the contents can
be obtained when the inverted, opened container is taken or squeezed once or when the container is
otherwise activated once.

(Secs. 2(4), 3, 5, 84 Stat. 1670-72; 15 U.S.C. 1471(4), 1472, 1474)

[38 FR 21247, Aug. 7, 1973, as amended at 60 FR 37734, July 21, 1995]
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voluntarily may submit to the Com-
mission’s Office of Compliance a ra-
tionale for why their product must be
in metal containers or be an aerosol. In
such cases, the staff will reply to the
manufacturer or packager, if re-
quested, stating the staff’s views on
the adequacy of the rationale.

(c) Reuse of special packaging. Special
packaging for substances subject to the
provisions of this paragraph shall not
be reused.

(d) Restricted flow. Special packaging
subject to the provisions of this para-
graph shall be special packaging from
which the flow of liquid is so restricted
that not more than 2 milliliters of the
contents can be obtained when the in-
verted, opened container is taken or
squeezed once or when the container is
otherwise activated once.

(Secs. 2(4), 3, 5, 84 Stat. 1670-72; 15 U.S.C.
1471(4), 1472, 1474)

[38 FR 21247, Aug. 7, 1973, as amended at 60
FR 37734, July 21, 1995]

§1700.20 Testing procedure for special
packaging.

(a) Test protocols—(1) General require-
ments—(i) Requirements for packaging.
As specified in §1700.15(b), special pack-
aging is required to meet the child test
requirements and the applicable adult
test requirements of this §1700.20.

(ii) Condition of packages to be tested—
(A) Tamper-resistant feature. Any tam-
per-resistant feature of the package to
be tested shall be removed prior to
testing unless it is part of the pack-
age's child-resistant design. Where a
package is supplied to the consumer in
an outer package that is not part of
the package’s child-resistant design,
one of the following situations applies:

(I) In the child test, the package is
removed from the outer package, and
the outer package is not given to the
child.

(2) In both the adult tests, if the
outer package bears instructions for
how to open or properly resecure the
package, the package shall be given to
the test subject in the outer package.
The time required to remove the pack-
age from the outer package is not
counted in the times allowed for at-
tempting to open and, if appropriate,
reclose the package.

16 CFR Ch. Il (1-1-12 Edition)

(3) In both the adult tests, if the
outer package does not bear any in-
structions relevant to the test, the
package will be removed from the
outer package, and the outer package
will not be given to the test subject.

(B) Reclosable packages—adult tests. In
both the adult tests, reclosable pack-
ages, if assembled by the testing agen-
cy, shall be properly secured at least 72
hours prior to beginning the test to
allow the materials (e.g., the closure
liner) to ‘‘take a set.”” If assembled by
the testing agency, torque-dependent
closures shall be secured at the same
on-torque as applied on the packaging
line. Application torques must be re-
corded in the test report. All packages
shall be handled so that no damage or
jarring will occur during storage or
transportation. The packages shall not
be exposed to extreme conditions of
heat or cold. The packages shall be
tested at room temperature.

(2) Child test—(i) Test subjects—(A) Se-
lection criteria. Use from 1 to 4 groups of
50 children, as required under the se-
quential testing criteria in table 1. No
more than 20% of the children in each
group shall be tested at or obtained
from any given site. Each group of chil-
dren shall be randomly selected as to
age, subject to the limitations set forth
below. Thirty percent of the children in
each group shall be of age 42-44
months, 40% of the children in each
group shall be of age 45-48 months, and
30% of the children in each group shall
be of age 49-51 months. The children’s
ages in months shall be calculated as
follows:

(I) Arrange the birth date and test
date by the numerical designations for
month, day, and year (e.g., test date: 8/
3/1990; birth date: 6/23/1986).

(2) Subtract the month, day, and year
numbers for the birth date from the re-
spective numbers for the test date.
This may result in negative numbers
for the months or days. (e.g.,

8/03/1990
~6/23/1986

2-20 4

(3) Multiply the difference in years
by 12 to obtain the number of months
in the difference in years, and add this
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value to the number of months that
was obtained when the birth date was
subtracted from the test date (i.e., 4 x
12 = 48; 48 + 2 = 50). This figure either
will remain the same or be adjusted up
or down by 1 month, depending on the
number of days obtained in the sub-
traction of the birth date from the test
date.

(4) If the number of days obtained by
subtracting the days in the birth date
from the days in the test date is +16 or
more, 1 month is added to the number
of months obtained above. If the num-
ber of days is —16 or less, subtract 1
month. If the number of days is be-
tween —15 and +15 inclusive, no change
is made in the number of months.
Thus, for the example given above, the
number of days is —20, and the number
of months is therefore 50 — 1 = 49
months.

(B) Gender distribution. The difference
between the number of boys and the
number of girls in each age range shall
not exceed 10% of the number of chil-
dren in that range. The children se-
lected should have no obvious or overt
physical or mental handicap. A parent
or guardian of each child shall read and
sign a consent form prior to the child’s
participation. (The Commission staff
will not disregard the results of tests
performed by other parties simply be-
cause informed consent for children is
not obtained.)

(ii) Test failures. A test failure shall
be any child who opens the special
packaging or gains access to its con-
tents. In the case of unit packaging,
however, a test failure shall be any
child who opens or gains access to the
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number of individual units which con-
stitute the amount that may produce
serious personal injury or serious ill-
ness, or a child who opens or gains ac-
cess to more than 8 individual units,
whichever number is lower, during the
full 10 minutes of testing. The number
of units that a child opens or gains ac-
cess to is interpreted as the individual
units from which the product has been
or can be removed in whole or in part.
The determination of the amount of a
substance that may produce serious
personal injury or serious illness shall
be based on a 25-pound (11.4 kg) child.
Manufacturers or packagers intending
to use unit packaging for a substance
requiring special packaging are re-
quested to submit such toxicological
data to the Commission’s Office of
Compliance.

(iii) Sequential test. The sequential
test is initially conducted using 50 chil-
dren, and, depending on the results, the
criteria in table 1 determine whether
the package is either child-resistant or
not child-resistant or whether further
testing is required. Further testing is
required if the results are inconclusive
and involves the use of one or more ad-
ditional groups of 50 children each, up
to a maximum of 200 children. No indi-
vidual shall administer the test to
more than 30% of the children tested in
each group. Table 1 gives the accept-
ance (pass), continue testing, and rejec-
tion (fail) criteria to be used for the
first 5§ minutes and the full 10 minutes
of the children’s test. If the test con-
tinues past the initial 50-child panel,
the package openings shown in table 1
are cumulative.

TABLE 1—NUMBER OF OPENINGS: ACCEPTANCE (PASS), CONTINUE TESTING, AND REJECTION (FAIL)
CRITERIA FOR THE FIRST 5 MINUTES AND THE FuLL 10 MINUTES OF THE CHILDREN'S PROTOCOL

TEST
Cumu- Package openings
lative
Test panel nl;mber First 5 minutes Full 10 minutes

of chil-

dren Pass Continue Fail Pass Continue Fail
1 50 0-3 4-10 11+ 0-5 6-14 15+
2 100 4-10 11-18 19+ 6-15 16-24 25+
3 150 11-18 19-25 26+ 16-25 26-34 35+
4 200 19-30 | sosserseccsesese 31+ 26407 cevcicrsasiores 41+

(iv) Test procedures. The children
shall be divided into groups of two. The
testing shall be done in a location that

is familiar to the children, for example,
their customary nursery school or reg-
ular kindergarten. No child shall test

857

&

2/
HE/3LS™
R/ 5




§1700.20

more than two special packages. When
more than one special package is being
tested, each package shall be of a dif-
ferent ASTM type and they shall be
presented to the paired children in ran-
dom order. This order shall be re-
corded. The children shall be tested by
the procedure incorporated in the fol-
lowing test instructions:

STANDARDIZED CHILD TEST INSTRUCTIONS

1. Reclosable packages, if assembled by the
testing agency, shall be properly secured at
least 72 hours prior to the opening described
in instruction number 3 to allow the mate-
rials (e.g. the closure liner) to ‘“take a set.”
Application torques must be recorded in the
test report.

2. All packages shall be handled so that no
damage or jarring will occur during storage
or transportation. The packages shall not be
exposed to extreme conditions of heat or
cold. The packages shall be tested at room
temperature.

3. Reclosable packages shall be opened and
properly resecured one time (or more if ap-
propriate), by the testing agency or other
adult prior to testing. The opening and re-
securing shall not be done in the presence of
the children. (In the adult-resecuring test,
the tester must not open and resecure the
package prior to the test.) If multiple open-
ings/resecurings are to be used, each of four
(4) testers shall open and properly resecure
one fourth of the packages once and then
shall open and properly resecure each pack-
age a second, third, fourth, through tenth (or
other specified number) time, in the same se-
quence as the first opening and resecuring.
The packages shall not be opened and re-
secured again prior to testing. The name of
each tester and the package numbers that
he/she opens and resecures shall be recorded
and reported. It is not necessary for the test-
ers to protocol test the packages that they
opened and resecured.

4. The children shall have no overt phys-
ical or mental handicaps. No child with a
permanent or temporary illness, injury, or
handicap that would interfere with his/her
effective participation shall be included in
the test.

5. The testing shall take place in a well-
lighted location that is familiar to the chil-
dren and that is isolated from all distrac-
tions.

6. The tester, or another adult, shall escort
a pair of children to the test area. The tester
shall seat the two children so that there is
no visual barrier between the children and
the tester.

7. The tester shall talk to the children to
make them feel at ease.

8. The children shall not be given the im-
pression that they are in a race or contest.

16 CFR Ch. Il (1-1-12 Edition)

They are not to be told that the test is a
game or that it is fun. They are not to be of-
fered a reward.

9. The tester shall record all data prior to,
or after, the test so that full attention can
be on the children during the test period.

10. The tester shall use a stopwatch(s) or
other timing devices to time the number of
seconds it takes the child to open the pack-
age and to time the 5-minute test periods.

11. To begin the test, the tester shall hand
the children identical packages and say,
“PLEASE TRY TO OPEN THIS FOR ME."”

12. If a child refuses to participate after
the test has started, the tester shall reassure
the child and gently encourage the child to
try. If the child continues to refuse, the test-
er shall ask the child to hold the package in
his/her lap until the other child is finished.
This pair of children shall not be eliminated
from the results unless the refusing child
disrupts the participation of the other child.

13. Each child shall be given up to 5 min-
utes to open his/her package. The tester
shall watch the children at all times during
the test. The tester shall minimize conversa-
tion with the children as long as they con-
tinue to attempt to open their packages. The
tester shall not discourage the children ver-
bally or with facial expressions. If a child
gets frustrated or bored and stops trying to
open his/her package, the tester shall reas-
sure the child and gently encourage the child
to keep trying (e.g., ‘‘please try to open the
package'’).

14. The children shall be allowed freedom
of movement to work on their packages as
long as the tester can watch both children
(e.g., they can stand up, get down on the
floor, or bang or pry the package).

15. If a child is endangering himself or oth-
ers at any time, the test shall be stopped and
the pair of children eliminated from the final
results.

16. The children shall be allowed to talk to
each other about opening the packages and
shall be allowed to watch each other try to
open the packages.

17. A child shall not be allowed to try to
open the other child’s package.

18. If a child opens his/her package, the
tester shall say, “THANK YOU,” take the
package from the child and put it out of the
child’s reach. The child shall not be asked to
open the package a second time.

19. At the end of the 5-minute period, the
tester shall demonstrate how to open the
package if either child has not opened his or
her package. A separate ‘‘demo’ package
shall be used for the demonstration.

20. Prior to beginning the demonstration,
the tester shall ask the children to set their
packages aside. The children shall not be al-
lowed to continue to try to open their pack-
ages during the demonstration period.

21. The tester shall say, “WATCH ME
OPEN MY PACKAGE.”
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22. Once the tester gets the children’s full
attention, the tester shall hold the demo
package approximately two feet from the
children and open the package at a normal
speed as if the tester were going to use the
contents. There shall be no exaggerated
opening movements.

23. The tester shall not discuss or describe
how to open the package.

24. To begin the second 5-minute period,
the tester shall say, “NOW YOU TRY TO
OPEN YOUR PACKAGES.”

25. If one or both children have not used
their teeth to try to open their packages
during the first 5 minutes, the tester shall
say immediately before beginning the second
5-minute period, “YOU CAN USE YOUR
TEETH IF YOU WANT TO.” This is the only
statement that the tester shall make about
using teeth.

26. The test shall continue for an addi-
tional 5 minutes or until both children have
opened their packages, whichever comes
first.

27. At the end of the test period, the tester
shall say, “THANK YOU FOR HELPING.” If
children were told that they could use their
teeth, the tester shall say, “I KNOW I TOLD
YOU THAT YOU COULD USE YOUR TEETH
TODAY, BUT YOU SHOULD NOT PUT
THINGS LIKE THIS IN YOUR MOUTH
AGAIN” In addition, the tester shall say,
“NEVER OPEN PACKAGES LIKE THIS
WHEN YOU ARE BY YOURSELF. THIS
KIND OF PACKAGE MIGHT HAVE SOME-
THING IN IT THAT WOULD MAKE YOU
SICK.”

28. The children shall be escorted back to
their classroom or other supervised area by
the tester or another adult.

29. If the children are to participate in a
second test, the tester shall have them stand
up and stretch for a short time before begin-
ning the second test. The tester shall take
care that the children do not disrupt other
tests in progress.

(3) Senior-adult panel—(i) Test subjects.
Use a group of 100 senior adults. Not
more than 24% of the senior adults
tested shall be obtained from or tested
at any one site. Each group of senior
adults shall be randomly selected as to
age, subject to the limitations set forth
below. Twenty-five percent of the par-
ticipants shall be 50-54 years of age,
25% of participants shall be 55-59 years
of age, and 50% of the participants
shall be 60-70 years old. Seventy per-
cent of the participants of ages 50-59
and ages 60-70 shall be female (17 or 18
females shall be apportioned to the 50-
54 year age group). No individual tester
shall administer the test to more than
35% of the senior adults tested. The
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adults selected should have no obvious
or overt physical or mental disability.

(ii) Screening procedures. Participants
who are unable to open the packaging
being tested in the first 5-minute time
period, are given a screening test. The
screening tests for this purpose shall
use two packages with conventional
(not child-resistant (CR) or ‘‘special’’)
closures. One closure shall be a plastic
snap closure and the other a CT plastic
closure. Each closure shall have a di-
ameter of 28 mm+18%, and the CT clo-
sures shall have been resecured 72
hours before testing at 10 inch-pounds
of torque. The containers for both the
snap- and CT-type closures shall be
round plastic containers, in sizes of 2
ouncet’z ounce for the CT-type closure
and 8 dramst4 drams for the snap-type
closure. Persons who cannot open and
close both of the screening packages in
I-minute screening tests shall not be
counted as participants in the senior-
adult panel.

(iii) SAUE. The senior adult use effec-
tiveness (SAUE) is the percentage of
adults who both opened the package in
the first (6-minute) test period and
opened and (if appropriate) properly re-
secured the package in the l-minute
test period.

(iv) Test procedures. The senior adults
shall be tested individually, rather
than in groups of two or more. The sen-
ior adults shall receive only such print-
ed instructions on how to open and
properly secure the special packaging
as will appear on or accompany the
package as it is delivered to the con-
sumer. The senior-adult panel is tested
according to the procedure incor-
porated in the following senior-adult
panel test instructions:

TEST INSTRUCTIONS FOR SENIOR TEST

The following test instructions are used for
all senior tests. If non-reclosable packages
are being tested, the commands to close the
package are eliminated.

1. No adult with a permanent or temporary
illness, injury, or disability that would inter-
fere with his/her effective participation shall
be included in the test.

2. Each adult shall read and sign a consent
form prior to participating. Any appropriate
language from the consent form may be used
to recruit potential participants. The form
shall include the basic elements of informed
consent as defined in 16 CFR 1028.116. Exam-
ples of the forms used by the Commission
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staff for testing are shown at §1700.20(d). Be-
fore beginning the test, the tester shall say,
“PLEASE READ AND SIGN THIS CONSENT
FORM."” If an adult cannot read the consent
form for any reason (forgot glasses, illit-
erate, etc.), he/she shall not participate in
the test.

3. Each adult shall participate individually
and not in the presence of other participants
or onlookers.

4. The tests shall be conducted in well-
lighted and distraction-free areas.

5. Records shall be filled in before or after
the test, so that the tester’s full attention is
on the participant during the test period. Re-
cording the test times to open and resecure
the package are the only exceptions.

6. To begin the first 5-minute test period,
the tester says, “I AM GOING TO ASK YOU
TO OPEN AND PROPERLY CLOSE THESE
TWO IDENTICAL PACKAGES ACCORDING
TO THE INSTRUCTIONS FOUND ON THE
CAP.” (Specify other instruction locations if
appropriate.)

7. The first package is handed to the par-
ticipant by the tester, who says, “PLEASE
OPEN THIS PACKAGE ACCORDING TO
THE INSTRUCTIONS ON THE CAP."” (Speci-
fy other instruction locations if appro-
priate.) If the package contains product, the
tester shall say, “PLEASE EMPTY THE
(PILLS, TABLETS, CONTENTS, etc.) INTO
THIS CONTAINER."” After the participant
opens the package, the tester says,
“PLEASE CLOSE THE PACKAGE PROP-
ERLY, ACCORDING TO THE INSTRUC-
TIONS ON THE CAP.” (Specify other in-
struction locations if appropriate)

8. Participants are allowed up to 5§ minutes
to read the instructions and open and close
the package. The tester uses a stopwatch(s)
or other timing device to time the opening
and resecuring times. The elapsed times in
seconds to open the package and to close the
package are recorded on the data sheet as
two separate times.

9. After 5 minutes, or when the participant
has opened and closed the package, which-
ever comes first, the tester shall take all
test materials from the participant. The par-
ticipant may remove and replace the closure
more than once if the participant initiates
these actions. If the participant does not
open the package and stops trying to open it
before the end of the 5-minute period, the
tester shall say, ‘“‘ARE YOU FINISHED
WITH THAT PACKAGE, OR WOULD YOU
LIKE TO TRY AGAIN?” If the participant
indicates that he/she is finished or cannot
open the package and does not wish to con-
tinue trying, skip to Instruction 13.

10. To begin the second test period, the
tester shall give the participant another, but
identical, package and say, ‘‘THIS IS AN
IDENTICAL PACKAGE. PLEASE OPEN IT
ACCORDING TO THE INSTRUCTIONS ON
THE CAP.” (Specify other instruction loca-
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tions if appropriate.) If the package contains
product, the tester shall say, “PLEASE
EMPTY THE (PILLS, TABLETS, CON-
TENTS, etc.) INTO THIS CONTAINER.”
After the participant opens the package, the
tester says, “PLEASE CLOSE THE PACK-
AGE PROPERLY, ACCORDING TO THE IN-
STRUCTIONS ON THE CAP.” (Specify other
instruction locations if appropriate.)

11. The participants are allowed up to 1
minute (60 full seconds) to open and close the
package. The elapsed times in seconds to
open and to close the package are recorded
on the data sheet as two separate times. The
time that elapses between the opening of the
package and the end of the instruction to
close the package is not counted as part of
the 1-minute test time.

12. After the l-minute test, or when the
participant has opened and finished closing
the package, whichever comes first, the test-
er shall take all the test materials from the
participant. The participant shall not be al-
lowed to handle the package again. If the
participant does not open the package and
stops trying to open it before the end of the
1-minute period, the tester shall say, “ARE
YOU FINISHED WITH THAT PACKAGE, OR
WOULD YOU LIKE TO TRY AGAIN?” If the
participant indicates that he/she is finished
or cannot open the package and does not
wish to continue trying, this shall be count-
ed as a failure of the 1-minute test.

13. Participants who do not open the pack-
age in the first 5-minute test period are
asked to open and close two non-child-resist-
ant screening packages. The participants are
given a l-minute test period for each pack-
age. The tester shall give the participant a
package and say, ‘“PLEASE OPEN AND
PROPERLY CLOSE THIS PACKAGE.” The
tester records the time for opening and clos-
ing, or 61 seconds, whichever is less, on the
data sheet. The tester then gives the partici-
pant the second package and says, ‘‘PLEASE
OPEN AND PROPERLY CLOSE THIS PACK-
AGE.” The time to open and resecure, or 61
seconds, whichever is less, shall be recorded
on the data sheet.

14. Participants who cannot open and re-
secure both of the non-child-resistant screen-
ing packages are not counted as part of the
100-seniors panel. Additional participants are
selected and tested.

15. No adult may participate in more than
two tests per sitting. If a person participates
in two tests, the packages tested shall not be
thesame ASTM type of package.

16. If more adults in a sex or age group are
tested than are necessary to determine
SAUE, the last person(s) tested shall be
eliminated from that group.

(4) Younger-adult panel. (i) One hun-
dred adults, age 18 to 45 inclusive, with
no overt physical or mental handicaps,
and 70% of whom are female, shall
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comprise the test panel for younger
adults. Not more than 35% of adults
shall be obtained or tested at any one
site. No individual tester shall admin-
ister the test to more than 35% of the
adults tested. The adults shall be test-
ed individually, rather than in groups
of two or more. The adults shall re-
ceive only such printed instructions on
how to open and properly resecure the
special packaging as will appear on the
package as it is delivered to the con-
sumer. Five minutes shall be allowed
to complete the opening and, if appro-
priate, the resecuring process.

(ii) Records shall be kept of the num-
ber of adults unable to open and of the
number of the other adults tested who
fail to properly resecure the special
packaging. The number of adults who
successfully open the special packaging
and then properly resecure the special
packaging (if resecuring is appropriate)
is the percent of adult-use effectiveness
of the special packaging. In the case of
unit packaging, the percent of adult-
use effectiveness shall be the number
of adults who successfully open a single
(unit) package.

(b) The standards published as regu-
lations issued for the purpose of desig-
nating particular substances as being
subject to the requirements for special
packaging under the act will stipulate
the percent of child-resistant effective-
ness and adult-use effectiveness re-
quired for each and, where appropriate,
will include any other conditions
deemed necessary and provided for in
the act.

(c) It is recommended that manufac-
turers of special packaging, or pro-
ducers of substances subject to regula-
tions issued pursuant to the act, sub-
mit to the Commission summaries of
data resulting from tests conducted in
accordance with this protocol.

(d) Recommendations. The following
instructions and procedures, while not
required, are used by the Commission’'s
staff and are recommended for use
where appropriate.

(1) Report format for child test.

A. IDENTIFICATION

1. Close-up color photographs(s) clearly
identifying the package and showing the
opening instructions on the closure.

2. Product name and the number of tablets
or capsules in the package.
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3. Product manufacturer.

4. Closure model (trade name—e.g., ‘‘KLIK
& SNAP").

5. Closure size (e.g., 28 mm).

6. Closur'e manufacturer.

7. Closure material and color(s) (e.g., white
polypropylene).

8. Closure liner material.

9. TAC seal material.

10. Opening instructions (quote exactly,
e.g., “WHILE PUSHING, DOWN, TURN
RIGHT’'). Commas are used to separate
words that are on different lines.

11. Symbols, numbers, and letters found in-
side the closure.

12, Package model.

13. Package material and color.

14. Net contents.

15. Symbols, numbers, and letters on the
bottom of the package.

16. Other product identification, e.g., EPA
Registration Number.

B. PROCEDURES

1. Describe all procedures for preparing the
test packages.

2. Describe the testing procedures.

3. Describe all instructions given to the
children.

4. Define an individual package failure.

C. RESULTS

1. Openings in each 5-minute period and
total openings for males and for females in
each age group.

2. Opening methods (e.g., normal opening,
teeth, etc.).

3. Mean opening times and standard devi-
ation for each 5-minute test period.

4. The percentage of packages tested at
each site as a percentage of total packages.

5. The percentage of packages tested by
each tester as a percentage of total pack-
ages.

6. Child-resistant effectiveness for the first
5-minute period and for the total test period.

(2) Standardized adult-resecuring test
instructions. CPSC will use the adult-re-
securing test where an objective deter-
mination (e.g., visual or mechanical)
that a package is properly resecured
cannot be made. The adult-resecuring
test is performed as follows:

ADULT-RESECURING PROCEDURE

1. After the adult participant in either the
senior-adult test of 16 CFR 1700.20(a)(3) or
the younger-adult test of 16 CFR 1700.20(a)(4)
has resecured the package, or at the end of
the test period (whichever comes first), the
tester shall take the package and place it
out of reach. The adult participant shall not
be allowed to handle the package again.

2. The packages that have been opened and
appear to be resecured by adults shall be
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tested by children according to the child-test
procedures to determine if the packages have
been properly resecured. The packages are
given to the children without being opened
or resecured again for any purpose.

3. Using the results of the adult tests and
the tests of apparently-resecured packaging
by children, the adult use effectiveness is
calculated as follows:

a. Adult use effectiveness.

1. The number of adult opening and re-
securing failures, plus the number of pack-
ages that were opened by the children during
the full 10-minute test that exceeds 20% of
the apparently-resecured packages, equals
the total number of failures.

2. The total number of packages tested by
adults (which is 100) minus the total number
of failures equals the percent adult-use effec-
tiveness.

(3) Report format for adult-resecuring
test.

A. IDENTIFICATION

1. Close-up color photograph(s) clearly
identifying the package and showing the top
of the closure.

2. Product name and the number of tablets
or capsules in the package.

3. Product manufacturer.

4. Closure model (trade name).

5. Closure size (e.g., 28 mm).

6. Closur'e manufacturer.

7. Closure material and color(s) (e.g., white
polypropylene)

8. Closure liner material.

9. Symbols, numbers, and letters found in-
side the closure.

10. TAC seal material.

11. Opening instructions (Quote exactly,
e.g.. “WHILE PUSHING, DOWN, TURN
RIGHT’). Commas are used to separate
words that are on different lines.

12, Package model.

13. Package material and color.

14. Net contents.

15. Symbols, numbers, and letters on the
bottom of the package.

16. Other product identification, e.g., EPA
Registration Number.

B. PROCEDURES

1. Describe all procedures for preparing the
test packages.

2. Describe the testing procedures in detail.

3. Describe all instructions given to par-
ticipants.

4. Define an individual package failure and
the procedures for determining a failure.

C. RESULTS

ADULT TEST

1. Total packages opened and total pack-
ages resecured; packages opened by males
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and by females; and packages resecured by
males and by females.

2. Mean opening times and standard devi-
ation for total openings, total openings by
females, and total openings by males.

3. Mean resecuring times and standard de-
viation for total resecurings, total
resecurings by females and total resecurings
by males.

4, The percentage of packages tested at
each site as a percentage of total packages.

5. The percentage of packages tested by
each tester as a percentage of total pack-
ages.

6. Methods of opening (e.g., normal open-
ing, pried closure off, etc.)

CHILD TEST

1. Openings in each 5-minute period, and
total openings, for males and females in each
age group.

2. Opening methods.

3. Mean opening times and standard devi-
ation for each 5-minute test period.

4. The percentage of packages tested at
each site as a percentage of total packages.

5. The percentage of packages tested by
each tester as a percentage of total pack-
ages.

(4) Consent forms. The Commission uses
the following consent forms for senior-adult
testing reclosable and unit-dose packaging,
respectively.

1. Reclosable packages.

[Testing Organization’s Letterhead]

CHILD-RESISTANT PACKAGE TESTING

The U.S. Consumer Product Safety Com-
mission is responsible for testing child-re-
sistant packages to make sure they protect
young children from medicines and dan-
gerous household products. With the -help of
people like you, manufacturers are able to
improve the packages we use, keeping the
contents safe from children but easier for the
rest of us to open.

Effective child-resistant packages have
prevented thousands of poisonings since the
Poison Prevention Act was passed in 1970.
The use of child-resistant packages on pre-
scription medicines alone may have saved
the lives of over 350 children since 1974.

As part of this program, we are testing a
child-resistant package to determine if it
can be opened and properly closed by an
adult who is between 50 and 70 years of age.
You may or may not be familiar with the
packages we are testing. Take your time,
and please do not feel that you are being
tested—we are testing the package, not you.

Description of the Test

1. I will give you a package and ask you to
read the instructions and open and properly
close the package.
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2. I will then give you an identical pack-
age, and ask you to open and properly close
it.

3. I may ask you to open some other types
of packages.

4. The packages may be empty or they may
contain a product.

5. I will ask you whether you think the
child-resistant package was easy or hard to
use.

CONSENT FORM FOR CHILD-RESISTANT
PACKAGE TESTING

The Consumer Product Safety Commission
has been using contractors to test child-re-
sistant packages for many years with no in-
juries to anyone, although it is possible that
a minor injury could happen.

I agree to test a child-resistant package. I
understand that I can change my mind at
any time. I am between the ages of 50 and 70,
inclusive.

Birthdate

Signature

Date

Zip Code

Office Use
Site:

Sample Number:

Test Number:

Package Number:

2. Unit-dose packages.
[Testing Organization's Letterhead]

UNIT DOSE CHILD-RESISTANT PACKAGE
TESTING

The U.S. Consumer Product Safety Com-
mission is responsible for testing child-re-
sistant packages to make sure they protect
young children from medicines and dan-
gerous household products. With the help of
people like you, manufacturers are able to
improve the packages we use, keeping the
contents safe from children but easier for the
rest of us to open.

Effective child-resistant packages have
prevented thousands of poisonings since the
Poison Prevention Act was passed in 1970.

The use of child-resistant packages on pre-
scription medicines alone may have saved
the lives of over 350 children since 1974.

As part of this program, we are testing a
child-resistant package to determine if it
can be opened by an adult who is between 50
and 70 years of age. You may or may not be
familiar with the packages we are testing.
Take your time, and please do not feel that
you are being tested—we are testing the
package, not you.

Description of the Test

1. I will give you a package and ask you to
read the instructions, open one unit, and re-
move the contents.
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2. I will then give you an identical pack-
age, and ask you to open one unit and re-
move the contents.

3. I may ask you to open some other types
of packages.

4. T will ask you whether you think the
child-resistant package was easy or hard to
use.

CONSENT FORM FOR CHILD-RESISTANT
PACKAGE TESTING

The Consumer Product Safety Commission
has been using contractors to test child-re-
sistant packages for many years with no in-
juries to anyone, although it is possible that
a minor injury could happen.

I agree to test a child-resistant package. I
understand that I can change my mind at
any time. I am between the ages of 50 and 70,
inclusive.

Birthdate

Signature

Date

Zip Code

Office Use
Site:

Sample Number:

Test Number:

Package Number:

[38 FR 21247, Aug. 7, 1973, as amended at 60
FR 37735, 37738, July 22, 1995]

PART 1701 —STATEMENTS OF
POLICY AND INTERPRETATION

Sec.

1701.1 Special packaging for substances sub-
ject to a standard that are distributed to
pharmacies to be dispensed pursuant to
an order of a licensed medical practi-
tioner.

1701.3 Applicability of special packaging re-
quirements to hazardous substances in
large size containers.

§1701.1 Special packaging for sub-
stances subject to a standard that
are distributed to pharmacies to be
dispensed pursuant to an order of a
licensed medical practitioner.

(a) In order to assist manufacturers
of prescription drugs in discharging
their responsibilities under the act
concerning such drugs that are distrib-
uted to pharmacies, the Consumer
Product Safety Commission has codi-
fied this statement of its policy con-
cerning which prescription drug pack-
ages supplied by manufacturers to
pharmacies must comply with the
‘‘special’’ (child-resistant) packaging
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House Judiciary Committee -
Chairman Koppelman =~ /‘j
Prepared by Chuck Barney, Mayor

City of Minot

mavor@minotnd.org

HOUSE BILL NO. 1265

Chairman Koppelman, Committee members, my name is Chuck
Barney and [ am the Mayor for the City of Minot. | am representing the
City of Minot to encourage passage of HB 1265.

On February 26", 2014, Holly Brekhus spoke to the City of Minot
Public Works and Safety Committee as a representative of STAMP
Tobacco Use Prevention Coalition. At that meeting, Ms. Brekhus spoke
of the dangers that so-called ‘electronic cigarettes’ pose to minors, and
asked the committee to recommend a change in the current tobacco
ordinances that would help prevent the sale of these devices to minors.
The committee unanimously passed a motion that the City Council
change the existing ordinance, Chapter 23, to include the e-cigarette ban
for minors.

Upon a second reading of the revised ordinance on April 7", 2014,

the Minot City Council also unanimously voted to change the ordinance.




Although I was not Mayor at the time, I share these concerns

regarding the effects that e-cigarettes have on the health of minors.
Many arguments are made that these types of nicotine delivery products
can be a safer alternative to traditionally smoked cigarettes, however,
there is no argument that they can, in any way, be good for a child. As
such, [ support a DO PASS on House Bill 1265 as an effort at the State
level to help prevent minors from possessing and using e-cigarettes.

Thank you for your time to listen to Minot’s concerns on this bill.
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TESTIMONY SUPPORT OF Bill 1265 -3 "/{

High School

Name: Whitney Klym

Chairman Koppelman and Representatives,

My name is Whitney Klym, | am a senior at St. Mary’s High School. | am speaking on behalf of
St. Mary’s High School SADD group. | am here to provide testimony in support of House Bill
1265.

I am concerned about the need for an age restriction on electronic cigarettes, because as youth
we don’t know the long-term effects of smoking these products. | have seen them used at
school, parties, and other events. Kids are choosing to use them because they look cool and
their peers are doingit. It is becoming a dangerous social norm among youth.

According to the 2013 National Youth Tobacco Survey the amount of teens trying e-cigarettes in
North Dakota has more than doubled. In 2011 4.5% of teens were recorded having tried
e-cigarettes, the most recent survey taken in 2013 recorded that the amount of teens trying
these products has jumped drastically to 13.4%.

Itis not hard to believe that e-cigarettes are being marketed towards youth when the rate of
teens trying them continues to increase. E-cigarettes are easy to purchase, because youth can
get them in cities that do not have an age restriction in their city ordinance.

Please support Bill 1265 because a statewide age restriction for the sale and use of e-cigarettes
to minors will protect the youth in North Dakota who do not have an age restriction on these
products in their city ordinance.
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Chase Job KX~ //6/

Student, University of Mary
Support HB 1265

February 2, 2015

Chairman Koppelman and members of the House Judiciary Committee, my name is Chase Job. |
am a Respiratory Therapy student at the University of Mary. | support House Bill 1265.

My concerns are that e-cigarettes are becoming more popular and used by young adults,
creating a nicotine addiction. Getting addicted to the nicotine found in e-cigarettes can result in
transition to the use of other products such as traditional cigarettes. The vapor in e-cigs
contains chemicals that are harmful to the respiratory system and exposes these second hand
toxic chemicals to bystanders.

As a young adult, | do think that companies are targeting people of my age. The radio ads | hear
talk about how easy they are to carry, because you don’t have to carry a whole pack. They are
packaged small, easily hidden in pockets, and because the vapor is odorless the products are
easy to use in dorm rooms or classrooms undetected. They are also promoted as more
affordable then cigarettes, which is important to a college student.

| remember seeing kids in high school using e-cigarettes that older kids bought for them. None
of the kids | knew who used them in high school, or those | know who use them in college were
regular smokers before using e-cigarettes. The cigarette looking e-cigs are not popular among
my peers, in fact | have not seen a single one used, on the other hand the flavored vape pens
are very popular.

There are all kinds of different flavors, whether it’s fruity or candy flavors, they are intended for
younger kids. These flavors catch attention of youth when | don’t know of many middle aged
adults that choose to buy bubblegum flavored products. These flavored products catch my
attention when | see them on the counters at convince stores.

The industry is targeting young people, we need to put these behind the counter and define
them as a tobacco product so kids understand these are harmful. Please, pass House Bill 1265.

Thank you.
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Tobacco Free
Norvtih Dokota

Subject: House Bill 1265 - Comprehensive E-cigarette Legislation
N.D. House Judiciary Committee
February 2, 2015

Chairman Koppelman and members of the Judiciary Committee, my name is T]
Jerke. I stand here as an Education & Advocacy specialist for Tobacco Free North
Dakota in support of the comprehensive E-cigarette legislation found in House Bill
1265.

Tobacco Free North Dakota is an expansive coalition of healthcare organizations
throughout the state.

Tobacco Free North Dakota’s mission is to improve and protect the public health of
all North Dakotans by reducing the serious health and economic consequences of
tobacco use, the state’s number one cause of preventable disease and death.

Taking a look back at the history of e-cigarettes, the electronic smoking devices
were first conceived by a Chinese pharmacist in 2003 after his father passed away
from Lung Cancer. Shortly after, the new device flooded the Chinese market. By
2006 and 2007, the electronic smoking devices made their way through Europe, and
into the United States. Since then, as a new, unregulated product, the tobacco
industry quickly jumped onto the invention that would become popular overnight.
At first, the e-cigarette was marketed as a cessation device, only to be discounted to
a lack of supporting scientific data to prove it’s ability to be a safer alternative to the
harmful cigarette smoking.

According to a Georgetown University Law Center study, “E-cigarettes, Vaping, and
Youth,” with the decline in recent years in the prevalence of young tobacco smokers
- the most profitable long-term consumers - it is no surprise that youth are the key
demographic of the unrestricted vaping marketing. Colorful advertisements touting
flavors such as bubble gum, or with celebrity actors, conjure images of Joe Camel
and the Marlboro Man. The industry skirts accusations of deliberately catering to
youthful consumers by asserting that e-cigarettes are a safer alternative to
combustible cigarettes, or positioning e-cigarettes as nicotine replacement
therapies.

<D,




To see some advertising examples, | urge you to take your I-pads and smartphones .
out right now and Google, “E-cigarette advertising.” Check out Youtube as well. Did

anyone see the blu E-cig commercial during the Super Bowl? Many of these

advertisements are popping up on popular television stations and in magazines

popular among kids and young adults.

The Tobacco Industry has been ramping up advertising to cater to youth. According
to RTI International, a nonprofit research organization:

* E-cigarette advertising expenditures tripled in the United States from
$6.4 million in 2011 to $18.3 million in 2012

* Youth exposure to e-cigarette ads increased by 256 percent from 2011 to
2013 and young adult exposure to e-cigarette ads jumped 321 percent in
the same time period, suggesting the need for FDA regulation of the
positive image of e-cigarettes on television

* More than 75 percent of e-cigarette ad exposure to youth occurred on
cable networks, including AMC, Country Music Television, Comedy
Central, WGN America, TV Land, and VH1

While advertising increased, so, too, did usage among youth under 18 years old in
the United States. According to the journal Nicotine & Tobacco Research, the number
of youth who had never smoked, but used e-cigarettes, increased from 79,000 in
2011 to more than 263,000 in 2013. The worst part, among those that had never
smoked, but used an e-cigarette at least once, 43.9% had an intention to smoke
conventional cigarettes.

With the increase in advertising and use, there have also been hundreds of
variations of e-cigarettes created, especially as the big Tobacco companies continue
to take over the market - from $10 disposables to MODS, which are assembled using
multiple pieces, and range in price from $20 to well over $100.

Another piece I'd like to leave you with is that we have heard, and will see, that
there are many variations of an E-cigarette. Since they converged on the market, and
flooded convenience stores, states are scurrying to properly define, and regulate the
smoking device. To ensure state law properly covers all aspects of electronic
smoking devices, we need to have one, comprehensive definition.

I've provided you a copy of the study, “The importance of product definitions in US

e-cigarette laws and regulations.” According to Lempert, Grana and Glantz, How e-

cigarettes are defined in laws affects how they are regulated, particularly if they can

be included under existing tobacco laws that regulate cigarettes, including sales and

marketing restrictions, youth access, smoking restrictions and taxation. Varying

terms (e-cigarettes, e-hookah, vape-pens, hookah pens and personal vaporizers),

combined with the hundreds of types and brands of e-cigarettes and the fact that .
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users modify or build their own products, complicates efforts to craft one universal
definition.

To avoid confusion about what constitutes an e-cigarette, definitions must be
explicit about what they cover and broad enough to anticipate future product
innovations. This eliminates ambiguity if new products are released that are similar
to e-cigarettes, but do not fall under a narrow definition. When laws aren’t clear,
they affect things that aren’t meant to. Laws are more clear when they say exactly
what they mean.

It’s important the North Dakota Legislative Assembly passes one, comprehensive
definition for an E-cigarette that classifies the product as a Tobacco Product.

Laws that specifically exclude e-cigarettes from the definition of ‘tobacco product’ or
create new product categories for e-cigarettes, separate from the tobacco product
category, means that laws governing tobacco products will not apply to e-cigarettes
and require new law-making for e-cigarettes. Laws that explicitly define e-cigarettes
as ‘tobacco products’ or define ‘smoking’ to include e-cigarettes better protect
health because they automatically subject e-cigarettes to the same laws and
regulations as conventional cigarettes without additional legislation. The definitions
of e-cigarettes in legislation (or regulations) should be constructed to allow broad
interpretation for applicability to a diverse set of current and future products.

By defining e-cigarettes as a tobacco product, and requiring dealers to obtain a
tobacco retail license, it provides more protection for our youth. Tobacco retailers
are required to maintain, a tobacco retailers license. If they sell tobacco products to
a minor, they will have their license suspended for a varying length of time,
depending on multiple offenses, and the frequency of them. No Tobacco retailer will
run the risk of losing their license, which gives merit to defining e-cigarettes as a
Tobacco product to simply include them under existing law.

As you have listened to testimony regarding e-cigarettes, and will hear from others
about these harmful products, please pay close attention to the definitions in each
proposal. As I've said already, one of the most important decisions will be how e-
cigarettes are defined in state law.

As you look at all the definitions, | urge you to pass House Bill 1265, which offers a
comprehensive e-cigarette definition as a tobacco product. In addition, House Bill
1265 incorporates the term, “Inhalation,” which is what e-cigarette users do with
the toxic vapors emitted from e-cigarettes. So far, no other e-cigarette bill proposes
to use the term, inhalation.

To make the point clear, Merriam Webster’s Dictionary defines inhalation as, “the
act or an instance of inhaling; specifically : the action of drawing air into the lungs by
means of a complex of essentially reflex actions that involve changes in the
diaphragm and in muscles of the abdomen and thorax which cause enlargement of




the chest cavity and lungs.” Oxford Dictionaries simply defines inhalation as, “The
action of inhaling or breathing in.”

Let's not fall back in time to the 1950's when the tobacco industry catered its
advertising to youth. We need to have comprehensive regulation over a product we
know more about everyday to have disastrous health effects. Our coalition asks that
you pass House Bill 1265.
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Opinion

E-Cigarettes, Vaping, and Youth

The Family Smoking Prevention and Tobacco Control
Act of 2009 empowered the US Food and Drug
Administration (FDA) to regulate tobacco, the leading
preventable cause of death. The agency, however, ini-
tially exercised authority only over specific tobacco
products: cigarettes, cigarette tobacco, roll-your-own
(loose tobacco), and smokeless tobacco. This decision
left other forms of tobacco unregulated. Five years
later, in April 2014, the FDA sought to close this regula-
tory gap by issuing proposed rules—referred to as
“deeming"“—to regulate electronic cigarettes, cigars,
pipe tobacco, nicotine gels, waterpipe (hookah)
tobacco, and orally ingested dissolvable tobacco prod-
ucts. The proposed rules represent a watershed
moment in tobacco control but do not gofar enough in
regulating e-cigarettes, a product with uncertain ben-
efits and potentially significant harms.

As their usage has increased substantially,
e-cigarettes have spurred enormous controversy.'
E-cigarettes, which vary in power and potency, typi-
cally contain a nicotine-basedliquid that is vaporized and

The conundrum is how to regulate

e-cigarettes given scientific uncertainty
about the nature and extent of harms.

inhaled. Public health advocates have debated whether
e-cigarettes are effective harmreduction tools or offer
a pathway to smoking. By delivering nicotine and mim-
ickingoralinhalation, e-cigarettes could reduce depen-
dency on combustible cigarettes and prevent relapse.
Alternatively, e-cigarettes could become a gateway to
smoking by exposing young people to the world of nico-
tine and relegitimizing tobacco use in society. Probably
both scenarios are true: e-cigarettes can help older, en-
trenched smokers to quit smoking, whereas younger
nonsmokers could transition from electronic to com-
bustible cigarettes once they are addicted to nicotine.

FDA Proposed Rule
As proposed, the FDA ruleswouldsetafederal minimum
ageof18 yearsto use e-cigarettes, require identification
to purchase them (currently, just more than half of states
impose age restrictions), prohibitmostsalesinvendingma-
chines, mandatewarninglabels on packaging, and prohibit
manufacturers from providing free samples.
Companies would be required to register
e-cigarettes with the FDA, submit safety data, and dis-
close productingredients. FDA inspectors would moni-
tor compliance. Companieswouldbe able tointroduce
new products to the market only after FDA review and

approval. Further, companies would be permitted to
make claims for reduced risk only if the agency con-
firms the claim based on scientific evidence while also
finding a benefit to the health of the public.

Although a vital step forward, the proposed rules
leave major issues unanswered, notably those regard-
ing the use of flavored nicotine and marketing prac-
tices.By contrast, in February 2014, the European Union
issued a Tobacco Products Directive tosafeguard youth,
including bans on advertising, promoting taste, and nico-
tine flavoringsfor e-cigarettes.2 Other countries, includ-
ing Brazil, Lebanon, and Singapore, have banned
e-cigarettes entirely.

Alengthy rule-making process has compounded the
concerns associated with the proposed rules. Mired in
litigation, the FDA has been working since 2011 to ex-
tend its deeming authority, and it may be years before
the proposed rules are finalized. Even then, the FDA
plans to wait 2 years before enforcing warning labels and
requiring manufacturers to submit product applica-
tions. Intheinterim, new products will be permitted to

enter the market without preapproval,
while the popularity of youth “vaping,”
the colloquial term for e-cigarette use,
continues to increase.

Balancing Benefits With Harms
Preliminary evidence demonstrates the
potential of e-cigarettes toreduce harm
by weaning smokers from combustible
tobacco, but the benefits appear minimal. At the same
time, evidence of harm is emerging. More powerful
e-cigarettes, commonly known as tank systems, heat
nicotine liquid hot enough to produce cancer-causing
carcinogens, such as formaldehyde and acetaldehyde,
in their vapor.3 Further, in a study of human bronchial
cells that contained some mutations found in smokers
atrisk of lung cancer, scientists found a pattern of gene
expression in cells grown in @ medium exposed to e-
cigarette vapor that was similar to the pattern found in
cells grown in a medium exposed to combustible to-
bacco smoke.* In addition, the virulence of drug-
resistant bacteria can be increased by e-cigarette va-
pors and affect the ability of cells todestroy bacteria.®

The Centers for Disease Control and Prevention re-
ported an increase in calls to poison control centers af-
ter unintentional exposure of children to e-liquid, in-
cluding oral ingestion, eye contact, and inhalation
exposure.® Public reports commonly associated with
e-cigarettesinclude trouble breathing, headache, cough,
dizziness, sore throat, nose bleeds, chest pain, heart
palpitations,” and allergic reactions such asitchiness and
lip swelling. The conundrum is how to regulate
e-cigarettes given scientific uncertainty about the na-
ture and extent of harms.
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A New Youth Culture of Vaping
Theincreasingpopularity of vaping has been associated with a surge
in nicotine use among adolescents. It took decades of social mobili-
zation and political action to overcome the perception of smoking as
“cool,” even after the evidence became clear that smoking is deadly.
That intensive campaign—supported by smoke-free laws, advertis-
ing bans, and package warnings—could easily be reversed by the popu-
larity of vaping. Even though today's youth grew up inculcated with
negative social stigmaaround the use of combustible cigarettes, vap-
ing productsare oftenmarketedas highly palatable and accessible al-
ternatives. In recent years, tobacco companies such as Altria as well
as niche manufacturerslike NJoyhave aggressively entered this mar-
ket by reinventing brand appeal and normalizing vaping.

With the decline inrecent yearsin the prevalence of young to-
bacco smokers—the most profitable long-term consumers—it is no
surprise that youth are akey demographic of the vaping campaign.
Colorfuladvertisements touting flavors such asbubble gum or with
celebrityactors conjure images of Joe Cameland the Marlboro Man.
The industry skirts accusations of deliberately catering to youthful
consumers by asserting that e-cigarettes are a safer alternative to
combustible cigarettes or positioning e-cigarettes as nicotine re-
placement therapies.®

The Centers for Disease Control and Prevention reported that
between2011and 2012, the proportion of high school students who
had tried e-cigarettes doubled from 4.7% to 10%.° Although alarm-
ing, this figure significantly underestimates the proliferationofnico-
tine intake by vaping among adolescents. The study directly ad-
dressed e-cigarettes but left out arelatedclassof devices that also
create a nicotine vapor: e-hookahs, hookah pens, and vape pipes.

The failure of adolescents to equate vaping products generally
with e-cigarettes underscores how successful the tobacco indus-
try hasbeeninreinventinga popular “smoking” trend. The FDAem-
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phasizes the power of socialnormsininfluencing behavior. Forin-
stance, the agency pointstothe “value of strict access restrictions”
to “symbolize and reinforce an emerging social norm that disap-
proves of tobacco use."'® However, by failing to restrict advertising
and flavored nicotine for e-cigarettes, the agency could be under-
mining its own conclusions. Child-friendly flavors and slick promo-
tions might encourage young people to experiment with vaping and
potentially increase smokingratesamongyouth. This outcome ap-
pearsinconsistent withthe FDAemphasis on creating socialnorms
to limit the proliferation of tobacco.

Important Next Steps

The oral satisfaction of e-cigarettes, together with their ability to de-
liver nicotine without combusting tobacco, poses a double-edged
swordfor public health. Although it will be easier toreplace one highly
dangerous addiction (cigarettes) with a seemingly less dangerous
alternative (e-cigarettes), the same dynamics may recruit many
young people, addictingthem tonicotine, with some transitioning
tocombustible tobacco. There is also amajorrisk that e-cigarettes
will revive the popular smoking culture that has taken decades to
dismantle.

The FDA deeming proposal offers the welcome promise of a
regulatory structure to ensure that e-cigarettes and other vaping
products are safe and effective. However, the agencyshould move
boldly and rapidly to prevent companies from exploiting youth. By
bolstering the proposed rules to limit advertising and prohibit fla-
vored nicotine, the agency could prevent proliferation of e-cigarette
use among adolescents, while not undermining its regulatory goal
ofreducing harm. Before the comment periodon the proposedrules
closes in July, the public health community should speak with a clear
voicetourgemeaningful and effective regulation to protect USyouth
against the reinvention of Big Tobacco.
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The importance of product definitions in US
e-cigarette laws and regulations

Lauren K Lempert,' Rachel Grana,' Stanton A Glantz

ABSTRACT

Background How electronic cigarettes and similar
products (e-cigarettes) are defined affects how they are
regulated, particularly whether existing laws for
cigarettes apply, including sales and marketing, youth
access, smoke-free and taxation laws.

Methods We examined the text of 46 bills that define
e-cigarettes enacted in 40 states and characterised how
e-cigarettes and similar products were defined.

Results States enact laws creating new product
categories for e-cigarettes separate from the ‘tobacco
product’ category (eg, ‘alternative nicotine product,
‘vapour product,’ “electronic nicotine device’), with four
states explicitly excluding e-cigarettes from ‘tobacco
products.” Twenty-eight states do not include e-cigarettes
in their definitions of ‘tobacco products' or ‘smoking,"
eight include e-cigarettes as ‘tobacco products,’ three
include e-cigarettes in ‘smoking.” Sixteen states’
definitions of e-cigarettes require nicotine, and five states
pre-empt more stringent local laws. Tobacco and
e-cigarette industry representatives tried to shape laws
that benefit their interests.

Conclusions Definitions separating e-cigarettes from
other tobacco products are common. Similar to past
‘Trojan horse’ policies, e-cigarette policies that initially
appear to restrict sales (eg, limit youth access) may
actually undermine regulation if they establish local
pre-emption or create definitions that divide e-cigarettes
from other tobacco products. Comparable issues are
raised by the European Union Tobacco Products Directive
and e-cigarette regulations in other countries.
Policymakers should carefully draft legislation with
definitions of e-cigarettes that broadly define the
products, do not require nicotine or tobacco, do not
pre-empt stronger regulations and explicitly include
e-cigarettes in smoke-free and taxation laws.

INTRODUCTION

Electronic cigarettes and similar products (e-cigar-
ettes) are devices that deliver an aerosol by heating
a solution typically composed of propylene glycol
and/or glycerol (glycerin), nicotine and flavouring
agents. How e-cigarettes are defined in laws affects
how they are regulated, particularly if they can be
included under existing laws that regulate cigar-
ettes, including sales and marketing restrictions,
youth access, smoking restrictions and taxation.
Creating exceptions for e-cigarettes in smoke-free
laws may encourage dual users of e-cigarettes and
conventional cigarettes to delay quitting smoking
completely. Exempting e-cigarettes from smoke-free
laws may expose people to simulated smoking
behaviour, thereby undermining efforts to

#5552

1,2,3

What this paper adds

» The popularity of e-cigarettes has skyrocketed
across the world.

» Governments are just beginning to enact laws
and regulations for e-cigarettes, including their
sales and use and taxation.

» The e-cigarette market comprises hundreds of
brands and a wide variety of e-cigarette
products. Despite the variation in these
products, they are referred to (often
interchangeably) as e-cigarettes, e-hookah,
e-cigars, and vape-pens, among other terms.

» How e-cigarettes are defined impacts how they
are regulated.

» In the absence of federal regulations in the
USA, states have enacted laws regulating the
sales, use and taxation of e-cigarettes.

» Definitions separating e-cigarettes from other
tobacco products are common, and allow
e-cigarettes to evade sales and marketing
restrictions, smoke-free laws and taxation.

denormalise smoking behaviour, potentially inter-
fering with successful tobacco control efforts.

Varying terms (e-cigarettes, e-hookah, vape-pens,
hookah pens and personal vaporizers), combined
with the hundreds of types and brands of e-cigar-
ettes and the fact that users modify or build their
own products,’ complicate efforts to craft one uni-
versal definition. A 2010 court case found that
e-cigarettes could not be regulated under the Food
and Drug Administration’s (FDA) drugs/devices
authority unless they are ‘marketed for therapeutic
purposes,” and could not be regulated under FDA’s
tobacco product authority unless FDA ‘deems’
them to be ‘tobacco products’ under the Family
Smoking Prevention and Tobacco Control Act
(FSPTCA).? In April 2014, FDA issued a proposed
rule? to extend its tobacco product authority to add-
itional products including e-cigarettes, but as of
October 2014, this rule had not been finalised so
e-cigarettes escaped federal definition. States and
localities, however, have been enacting legislation to
regulate the use and sale of e-cigarettes.*® Even
after the FDA wins jurisdiction over e-cigarette
product standards, states and localities will continue
to have authority to enact laws concerning the sales,
use or taxation of e-cigarettes because the FSPTCA
explicitly preserves state and local authority to regu-
late the sale, distribution, access to, marketing of or
use of tobacco products (including e-cigarettes,
should they be ‘deemed’ tobacco products).”

4 Lempert LK, et al. Tob Control 2014;0:1-8. doi: 10.1136/tobaccocontrol-2014-051913 1
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E-cigarette and cigarette companies have been actively pro-
moting legislation designed to serve industry interests.®™'! Laws
that specifically exclude e-cigarettes from the definition of
‘tobacco product’ or create new product categories for
e-cigarettes separate from the tobacco product category means
that laws governing tobacco products will not apply to
e-cigarettes and require new law-making for e-cigarettes. Laws
that explicitly define e-cigarettes as ‘tobacco products’ or define
‘smoking’ to include e-cigarettes better protect health because
they automatically subject e-cigarettes to the same laws and reg-
ulations as conventional cigarettes without additional legislation.
The definitions of e-cigarettes in legislation (or regulations)
should be constructed to allow broad interpretation for applic-
ability to a diverse set of current and future products.

METHODS

We researched the purpose, status and text of state bills (includ-
ing the DC, USA) enacted between 1 January 2009 and 15 June
2014 that define e-cigarettes initially using the State Net legisla-
tive tracking system and state legislature websites. Search terms
included ‘electronic cigarette,” ‘e-cigarette,” ‘electronic smoking
device,” ‘alternative nicotine product,’ and ‘vapor product.’
We studied news reports on pending legislation and efforts
made by industry and public health representatives to influence
the language used in the laws. We supplemented our search to
capture additional bills using state legislature websites that used
other terms including ‘derived from tobacco,” ‘tobacco substi-
tute,” and ‘product containing nicotine.” We analysed each bill
to determine its status (introduced, pending, enacted or failed)
and ‘main purpose’ (based on declarations in the bills or our
subjective determination of the bill’s language), and included
enacted bills in our analysis; online supplementary table S1
includes details of enacted bills we analysed.

RESULTS

The first states to address the sale and use of e-cigarettes by
explicitly differentiating and defining these products were New
Jersey (‘electronic smoking device,” 2009), New Hampshire (‘e-
cigarette,” 2009) and California (‘electronic cigarette,” 2010). By
15 June 2014, 46 laws in 40 states had been enacted that estab-
lished definitions for e-cigarette products, most often as part of
legislation restricting sales to youth. In addition to ‘e-cigarette’
and ‘electronic cigarette’ some states used the terms ‘vapor
product,” ‘alternative nicotine product, ‘tobacco derived,’
‘tobacco substitute,” ‘electronic nicotine device,” ‘electronic
smoking device,” or ‘nicotine product’ to define e-cigarettes, or
considered e-cigarettes to be ‘tobacco products’ (table 1).

Inclusion or exclusion as a tobacco product

Table 2 assesses whether or not the state law excludes
e-cigarettes from the states’ tobacco product definition.
Fourteen states exclude e-cigarettes from ‘tobacco products.’
Georgia and Kentucky define e-cigarettes as ‘vapor products’
and exclude vapour products from the definition of tobacco
products. South Carolina defines e-cigarettes as ‘alternative nico-
tine products’ and excludes ‘alternative nicotine products’ from
‘tobacco products.” Virginia includes e-cigarettes in ‘nicotine
vapor product’ which it excludes from tobacco products.
Alabama, Arkansas and South Carolina explicitly exclude
tobacco products from their definition of ‘electronic cigarette.’
Illinois, Mississippi and Ohio include e-cigarettes in their defin-
ition of ‘alternative nicotine product’ and exclude tobacco pro-
ducts from ‘alternative nicotine products.’ Florida, Nebraska
and Wisconsin also include e-cigarettes in their definitions of

other broader categories, and then exclude tobacco products
from those classifications. (Florida uses ‘nicotine dispensing
device,’ Nebraska uses ‘vapor product,” and Wisconsin uses ‘nico-
tine product.’) Alaska’s definition of ‘product containing nicotine’
excludes tobacco products. Two states (Colorado and South
Dakota) explicitly include e-cigarettes in the definition of
‘tobacco product” Colorado amended existing law to prohibit
furnishing tobacco products to minors and using tobacco pro-
ducts on school property by defining “tobacco product” to
include “any product that contains nicotine or tobacco or is
derived from tobacco” or “any electronic device that can be used
to deliver nicotine to the person inhaling from the device, includ-
ing but not limited to an electronic cigarette, cigar, cigarillo or
pipe.” South Dakota includes e-cigarettes in ‘vapor products,’
then defines ‘tobacco product’ to include vapour products.

Five states (Minnesota, Nevada, Vermont, West Virginia and
Wyoming) consider ‘tobacco products’ to include products
made or derived from tobacco. Since most e-cigarettes contain
tobacco-derived nicotine, they would be considered ‘tobacco
products’ in these states. However, in cases where companies
could demonstrate that their e-cigarettes do not contain nicotine
or use nicotine derived from non-tobacco sources, they could
argue that these products are not ‘tobacco products” The
Minnesota Department of Revenue issued a notice in October
2012 stating it had interpreted the law to mean that e-cigarettes
were subject to the tobacco products tax since nicotine car-
tridges are components of e-cigarettes; the Department assumes
that all nicotine is derived from tobacco and places the burden
on the taxpayer to prove otherwise.'? North Carolina considers
e-cigarettes ‘tobacco products’ for purposes of its 2013 minor
access restrictions law, but enacted a tax law in 2014 that creates
different tax categories for ‘vapor products’ (includes
e-cigarettes) and ‘tobacco products’ (excludes vapour products
and therefore e-cigarettes).

Twenty-eight states do not specify whether e-cigarettes are
included in their definitions of tobacco product.

Industry lobbyists attempted to include language in laws that
would restrict youth access to e-cigarettes, but also exclude
e-cigarettes from existing tobacco control laws, while health
advocates wanted legislative language that included e-cigarettes
in states’ clean air and tax laws."' "~

Inclusion in the definition of ‘smoking’

New Jersey and Utah amended existing smoke-free laws to
include e-cigarette use in their definitions of smoking, and
North Dakota included e-cigarette use in its definition of
smoking when passing its statewide smoke-free law. New Jersey
amended its laws on smoking in indoor public places and work-
places to define “electronic smoking device” as “an electronic
device that can be used to deliver nicotine or other substances
to the person inhaling from the device, including, but not
limited to, an electronic cigarette, cigar, cigarillo, or pipe” and
explicitly includes “the inhaling or exhaling of smoke or vapor
from an electronic smoking device” in its definition of
“smoking,” thereby prohibiting the use of electronic cigarettes
in all enclosed indoor places of public access and workplaces.
Utah’s law also explicitly provides that “smoking” means “using
an e-cigarette.” North Dakota’s smoke-free law states:
“‘Smoking’ also includes the use of an e-cigarette which creates
a vapor, in any manner or any form...”

Specifying nicotine as a component
New Jersey’s definition of “electronic smoking device” states
that the device is used “to deliver nicotine or other substances to

2
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Table 1 Main terms used in state laws defining e-cigarettes
Number of
states using
Term Sample definition States using term term Significant features
E-cigarette ‘E-cigarette’ means any electronic oral device, such as one AL, AR, CA, ID, IN, KS, 15 Broadly defined to include other
or composed of a heating element and battery or electronic MS, NH, NY, ND, OH, SC, e-products such as e-cigars and e-pipes
Electronic circuit, or both, which provides a vapour of nicotine or any TN, UT, WY Does not require nicotine
cigarette other substances, and the use or inhalation of which simulates
smoking. The term shall include any such device, whether
manufactured, distributed, marketed, or sold as an e-cigarette,
e-cigar, and e-pipe or under any other product, name or
descriptor. (North Dakota®4)
Vapour product ~ “Vapor product” means a non-combustible product containing  AZ, CT, GA, IA, KY, LA, 13 Includes other e-products and cartridges
nicotine that employs a mechanical heating element, battery, NE, NC, OK, SD, VA, WA, Requires nicotine
or circuit, regardless of shape or size, that can be used to heat WV (Also SFATA model Excludes Food and Drug Administration
a nicotine solution, and includes but is not limited to a bills) (FDA) regulated products
cartridge or other container of such nicotine solution, an Separately defined from ‘tobacco
electronic cigarette, an electronic cigar, an electronic cigarillo, products,’ so evades tobacco tax and
or an electronic pipe.“Vapor product” does not include a other tobacco regulations
product regulated as a drug or device by the USA FDA under
chapter V of the federal Food, Drug, and Cosmetic Act.”
(lowa™)
Alternative “Alternative nicotine product” means a product, not consisting AL, AR, GA, IL, A, KY, 13 Excludes cigarettes, vapour products,
nicotine of or containing tobacco, that provides for the ingestion into LA, MS, NE, OH, SC, VA, and e-cigarettes
product the body of nicotine, whether by chewing, absorbing, wv Requires nicotine
dissolving, inhaling, snorting, or sniffing, or by any other Excludes FDA regulated products
means.” Alternative nicotine product” does not include Separately defined from ‘tobacco
cigarettes, tobacco products, or vapour products, or a product products,’ so evades tobacco tax and
that is regulated as a drug or device by the USA FSA under other tobacco regulations
chapter V of the federal Food, Drug, and Cosmetic Act.
(lowa™)
Tobacco (5) (a) As used in this section, ‘tobacco product’ means: CO, MN, NC, NV, SD, VT, 8 E-cigarettes treated the same as tobacco
product (1) Any product that contains nicotine or tobacco or is derived WV, WY products
from tobacco and is intended to be ingested or inhaled by or Requires nicotine
applied to the skin of an individual; or Excludes FDA regulated cessation
(ii) any electronic device that can be used to deliver nicotine to products
the person inhaling from the device, including but not limited
to an electronic cigarette, cigar, cigarillo, or pipe.
(b) Notwithstanding any provision of paragraph (a) of this
subsection (5) to the contrary, “tobacco product” does not
mean any product that the FDA of the USA department of
health and human services has approved as a tobacco use
cessation product. (Colorado®®)
Tobacco Tobacco-derived product—any non-combustible product DE, MN, NV, NC, VT, WV 6 Requires nicotine
derived derived from tobacco that contains nicotine and is intended for Excludes FDA regulated products
or human consumption, whether chewed, absorbed, dissolved, NC definition excludes e-cigarettes, but
Tobacco ingested, or by other means. This term does not include a MN interprets ‘tobacco-derived’ to
substitute vapour product or any product regulated by the USA FDA include e-cigarettes for tax purposes
under Chapter V of the federal Food, Drug, and Cosmetic Act.
(North Carolina®’)
Electronic ‘Electronic smoking device’ means any electronic product that  CT, FL, HI, MD, MN, NJ 6 Broadly defined to include other
nicotine device  can be used to simulate smoking in the delivery of nicotine or e-products such as e-cigars and e-pipes
or other substances to the person inhaling from the device, and cartridges
Electronic including but not limited to an electronic cigarette, electronic Hi definition does not require nicotine,
smoking device  cigar, electronic cigarillo, or electronic pipe and any cartridge but FL and MN require nicotine
or other component of the device or related product. Excludes FDA regulated products
(Hawaii*®)
Nicotine ‘Nicotine product’ means any product that contains nicotine, AK, FL, NH, WI 4 Excludes tobacco products
Product including liquid nicotine, that is intended for human Requires nicotine

consumption, whether inhaled, chewed, absorbed, dissolved,
or ingested by any means, but does not include a:1. Tobacco
product, as defined in s. 569.002;2. Product regulated as a
drug or device by the United States Food and Drug
Administration (FDA) under Chapter V of the federal Food,
Drug, and Cosmetic Act; or3. Product that contains incidental
nicotine. (Florida®®)

AK, Alaska; AL, Alabama; AR, Arkansas; AZ, Arizona; CA, Califomnia; CO, Colorado; CT, Connecticut; DE, Delaware; FL, Floridia; GA, Georgia; HI, Hawaii; 1A, lowa; ID, Idaho; IL, lllinosis;
IN, Indiana; KS, Kansas; KY, Kentucky; LA, Louisiana; MD, Maryland; MN, Minnesota; MS, Mississippi; NC, North Carolina; NE, Nebraska; NJ, New Jersey; NH, New Hampshire; NV,
Nevada; NY, New York; OH, Ohio; OK, Oklahoma; SD, South Dakota; SC, South Carolina; TN, Tennessee; UT, Utah; VA, Virginia; VT, Vermont; WA, Washington; WI, Wisconsin; WV,

West Virginia; WY, Wyoming.

15‘59.\0
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Table 2 Summary of terms used in definitions of e-cigarettes in state laws
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E-cigs not
Electronic Excludes Does Excludes  Includes Included pre-
smoking Altemative regulated not May Excludes e-cigsin  e-cigsin  in empt
Electronic  B- or nicotine  nicotine Vapour Tobacco- Tobacco  Tobacco Nicotine  drugsand Requires require  require  tobacco ‘Tobacco  ‘Tobacco  ‘Smoking  Preempts  loesl
cigarette cigarette  device product product derived  Product  substitite Product  devices nicotine  nicotine nicotine products  Products’ Products’ definition’ locallaws [laws
Alabama X X X X X
Alaska X X X
Arizona X X X
Arkansas X X X X X X
Califomia X X X
Colorado X X X X
Connecticut X X X
Delaware X X X
Florida X X X X X
Georgia X X X X X
Hawaii X X
Idaho X X
ifiinais X X X X
Indana X X
lowa X X X X X
Kansas X X
Kentucky X X X X X
Louisiana X X X X X
Maryland X X X
Minnesota X X X X X1 X(2) X(3.7) X
Mississippi X X X X X
Nebraska X X X X X X
Nevada X X X X X7 X
New X X X
Hampshire
New Jersey X X X
New York X X X
Nosth X X X X X X (4)
Carolina
Noith X X X
Dakota
Ohio X X X X X
Oklahoma X X X X
South X X X X X X X
Carolina
South X X X X X
Dakata
Tennessee X X
Utah X {(5) X 6) X ) X () X ()
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the person inhaling from the device,” which could easily be
§§ g?@ interpreted to include e-cigarettes that deliver other drugs or
- chemical flavouring (such as chocolate, cherry, and bubble gum)
even if marketed as ‘nicotine-free.” Twelve other states
(Alabama, Arkansas, Connecticut, Hawaii, Kentucky, Minnesota,
n Mississippi, North Dakota, Ohio, Oklahoma, South Carolina
and Utah) use similar language and therefore include e-cigarettes
that purportedly do not contain nicotine.

Seventeen states (Alaska, Arizona, Florida, Georgia, Illinois,
Iowa, Nebraska, Nevada, New Hampshire, New York, South
Dakota, Tennessee, Vermont, Virginia, Washington, West
Virginia and Wisconsin) have definitions of e-cigarettes that
require nicotine. Georgia and Nebraska define ‘vapor product,’
which includes e-cigarettes, to be “any non-combustible product
containing nicotine that employs a heating element, power
S - source, electronic circuit...” and New Hampshire defines an
“e-cigarette” as a device “that provides a vapour of pure nico-
tine mixed with propylene glycol....” Nevada does not explicitly
define “e-cigarettes,” but includes products that are “made or
derived from tobacco” in its definition of “tobacco products,”
so if extended to e-cigarettes, implicitly they would require
tobacco-derived nicotine as a component in the devices.

Ten states (California, Colorado, Delaware, Idaho, Indiana,
Kansas, Louisiana, Maryland, North Carolina, Wyoming) have
definitions with ambiguous language regarding nicotine. For
example, California defines “electronic cigarette” as a device
“that can provide an inhalable dose of nicotine” and Indiana
defines “electronic cigarette” to be a device “that is capable of
providing an inhalable dose of nicotine....” Since e-cigarette
devices that ‘can’ or are ‘capable of’ providing or delivering
nicotine are generally also capable of using cartridges with nico-
tine-free flavourings, it is unclear whether e-cigarettes that are
using cartridges or tanks that claim to be delivering only
flavours without nicotine would be covered by these definitions.

Preempts
local laws  laws

E-cigs

Includes  Included
in
‘Smoking
definition”
3

e-cigs in
“Tobacco

Excludes
Excludes  e-cigs in
Products’
X*m
X
(U

Tobacco product
tobacco “Tobacco

May_

nizmim products  Products’
X
10

10

Does
not
nicotine
13

Nicotine
nicotine

17

>xX X X X >

Excludes
regulated

Nicotine  drugs and
devices
X
X
X
X
25

Product

Pre-emption

Five states (lowa, Louisiana, Nevada, Oklahoma and South
Carolina) enacted laws pre-empting stronger local laws and reg-
ulations. Louisiana amended its “Prevention of Youth Access to
Tobacco Law” making it unlawful to sell, purchase or possess
‘vapor products’ (including e-cigarettes), alternative nicotine
products and tobacco products. The amendment provided that
the law superseded existing or subsequently adopted local ordi-
nances or regulations relating to alternative nicotine products
and vapour products, in addition to tobacco products. Nevada,
Oklahoma, and South Carolina amended existing pre-emption
laws to add e-cigarettes. lowa amended an existing law concern-
ing tobacco taxes that included pre-emption language to create
different categories for ‘alternative nicotine products’ and
‘vapor products’ (including e-cigarettes), thus prohibiting local
governments from enacting laws and regulations relating to
e-cigarettes. Three states (California, Minnesota and Nebraska)
have language explicitly providing that local governments are
not pre-empted from adopting more stringent prohibitions
related to e-cigarette sales, distribution and/or use.

Tobacco
substitute

13

Vapour Tobacco- Tobacco
product  derived Product

Alternative
nicotine
product

or nicotine
13

cigarette  device

Electronic
smoking

DISCUSSION

The e-cigarette market offers hundreds of brands, flavours and
nicotine levels in a large variety of products using varied termin-
ology (e-hookah, vape-pens, hookah pens and personal vapori-
zers) and sometimes including separate components and
cartridges.! This has created challenges for states’ efforts to
regulate these diverse and little understood products, resulting
in wide variation in e-cigarette definitions in state laws,

Main Term Defined
E

Electronic
cigarette

X
13

Nicotine not required for sales, purchase, use, child-packaging, and other protections because based on definition of ‘electronic delivery device’.

State law does not explicitly include e-cigs in ‘tobacco products,” but Dept. of Revenue interprets ‘tobacco products’ to include e-cigs.
"Tobacco products’ definition limited to youth access provisions, and explicitly does not apply to taxation’

Nicotine required for taxation purposes, because based on definition of ‘tobacco products’.
Utah HB 88 (2010—youth access)’

Utah HB 245 (2012—Indoor Clean Air Act)’
)] Requws tobacco-derived nicotine’

e-cigs,
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including how those definitions are included or excluded from
definitions of ‘tobacco products’ and ‘smoking.’ These defini-
tions determine whether e-cigarettes will be regulated as other
tobacco products and therefore have significant public health
implications. The simplest way to include e-cigarettes in
tobacco control legislation is to add the short phrase, ‘includ-
ing e-cigarettes’ (or whatever term defines e-cigarettes such as
‘electronic smoking device’ or ‘vapor product’) in every place
where the term ‘tobacco products’ or ‘cigarettes’ appear in
youth access, smoke-free, and taxation laws without changing
other aspects of the existing laws, and to broadly define the
products to include current and future devices, regardless of
nicotine content.

Excluding e-cigarettes from the tobacco products definition
precludes states from regulating e-cigarettes under existing laws
and regulations applicable to tobacco products. Constructing
different mutually exclusive categories for each type of product,
such as tobacco, tobacco-derived, and vapour product, also adds
unnecessary complexity and leaves existing laws open to inter-
pretation and interference by protobacco forces. In contrast,
including the provision “inhaling or exhaling of smoke or
vapour from an electronic smoking device” in the definition of
‘smoking’(as three states did) ensures that smoke-free laws
include e-cigarette use without concern for whether or not the
product contains tobacco, and without the need to convince the
legislature to expand existing smoke-free laws.

Many definitions of e-cigarettes require the products to either
contain nicotine or to be ‘made or derived from tobacco.’
This language narrows the reach of the legislation and can
create problems for regulating sales, use, marketing or taxation
of e-cigarettes. Purportedly ‘nicotine-free’ e-cigarettes?® °
would escape regulation, despite the fact that many nominally
nicotine-free products contain nicotine.*'**

FDA’s proposed deeming rule would extend its authority to
cover all products meeting the statutory definition of “tobacco
product,” which is “any product made or derived from tobacco
that is intended for human consumption, including any compo-
nent, part or accessory of a tobacco product...” This defin-
ition includes e-cigarettes that use tobacco-derived nicotine;
however, it is problematic because e-cigarettes that purport to
be nicotine-free, or claim to be made from non-tobacco sources
of nicotine, would not meet this statutory definition. For
example, companies such as GreenSmartLiving have claimed
that their e-cigarettes are ‘better for the planet’ because they use
nicotine derived from non-tobacco plant sources (eggplants,
potatoes or tomatoes).>® This claim is hard to believe because
10 kg of eggplant would be required to obtain 1 mg of nicotine,
the amount commonly found in one cigarette.”” With techno-
logical advances, however, non-tobacco derived nicotine could
become economical using genetically modified non-tobacco
plants®® or synthetic nicotine. Products that do not contain
nicotine are not covered by e-cigarette definitions in the 2014
European Union Tobacco Products Directive,’” “° New
Zealand*' and Canada.*” This distinction also makes it possible
to sell (and purchase) e-cigarette devices and nicotine cartridges
separately, thereby avoiding regulation.*'~**

Definitions that broadly define e-cigarettes or explicitly
include them in definitions of ‘smoking’ avoid the problems
associated with more narrow definitions. For example,
New Jersey defines “electronic smoking device” to mean “an
electronic device that can be used to deliver nicotine or other
substances to the person inhaling from the device, including,
but not limited to, an electronic cigarette, cigar, cigarillo or
pipe” and defines “smoking” to include “the inhaling or

&S

exhaling of smoke or vapour from an electronic smoking
device.™** These definitions do not require nicotine, do not
require the product to be made or derived from tobacco, and
do not require combustion. Instead, the inclusive language
allows regulation of all kinds of devices (including those that do
not yet exist but may be developed in the future), and simplifies
enforcement because it does not require knowing whether a
product contains nicotine or is made or derived from tobacco
by looking at it. This definition of ‘smoking’ helps thwart the
renormalisation of smoking by prohibiting public use of e-cigar-
ettes and other products that mimic smoking and simplifies
enforcement by observation of smoking behaviour without
having to determine whether the product is a combustible cigar-
ette or an e-cigarette.

State laws with language that explicitly provides they do not
pre-empt local laws (California, Minnesota, Nebraska) give local
legislatures and agencies, which tend to be more nimble and
responsive than state legislatures, the ability to craft additional
or more rigorous rules and regulations in a more timely and effi-
cient fashion.

States may define e-cigarettes differently in statutory codes
applicable to different situations. For example, to be taxed as
‘tobacco products’ in Minnesota, the state tax code requires
e-cigarettes to contain nicotine that is “made or derived from
tobacco,”** while amendments to Minnesota’s Clean Indoor Air
Act cover e-cigarettes that do not contain nicotine, since e-cigar-
ettes are included in the definition of ‘electronic delivery
devices’ that can deliver nicotine ‘or any other substance.”*® The
definition of “electronic cigarette” in Utah’s criminal procedure
code restricting youth access to e-cigarettes seems to require
nicotine (““electronic cigarette’ means any device, other than a
cigarette or cigar, intended to deliver vapor containing nicotine
into a person’s respiratory system”),”” while Utah’s Indoor
Clean Air Act defines “e-cigarette” as an electronic oral device
“that provides a vapor of nicotine or other substance,” so nico-
tine is not required.** Such varying definitions (whether in laws
or regulations) have the potential to cause confusion regarding
how e-cigarettes are treated by other laws.

Industry efforts to pass legislation undermining e-cigarette
regulation

Tobacco and e-cigarette companies have been using legitimate
concerns about sales of e-cigarettes to youth to enact ‘Trojan
Horse’ legislation in which laws nominally restricting sales to
youth are used as vehicles to enact problematic definitions and
other provisions that will make it more difficult to regulate
e-cigarettes. The industry used a similar strategy after Congress
passed the Synar Amendment in 1992 that required states to
report their efforts to control youth access to cigarettes and
threatened states with cuts to their substance abuse funding if
they did not demonstrate reduced sales of tobacco to
youth.*? *® Industry lobbyists (inaccurately) told lawmakers that
new youth access legislation was required to protect substance
abuse funding and won enactment of unenforceable laws that
often included pre-emption that prevented localities from enact-
ing stronger laws.* °’

Industry efforts to pass Oklahoma’s Senate Bill 802 in 2013
illustrates the strategy of protecting e-cigarettes by including
definitions in legislation nominally drafted to restrict youth
access to e-cigarettes that would exclude these products from
existing tobacco control laws. After lobbying by R] Reynolds,
the Senate created separate definitions for ‘tobacco-derived
product’ and for ‘vapor product’ which included a narrow
definition of e-cigarettes.' ** The amended bill prohibited
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e-cigarette sales to minors, but also taxed sales of ‘vapor pro-
ducts’ (defined to include e-cigarettes and cartridges) and
‘tobacco-derived products’ (including e-liquid and cartomizers
containing nicotine) at five cents per 1.48 mL of liquid, a rate
90% lower than conventional cigarettes.'

SB 802 was defeated and Oklahoma enacted a different law
(SB 1602) in 2014 (table 2) that did not expand the definition
of ‘tobacco products’ to include e-cigarettes, but included
e-cigarettes in a separate category of ‘vapor products’ (with or
without nicotine), and pre-empted local laws concerning vapour
products. It did not tax vapour products.

North Carolina enacted a law in 2013 that restricts minor
access to ‘vapor products’ (table 2) and explicitly includes
‘vapor products’ in its definition of ‘tobacco product,” which
facilitates including these products in the state’s clean air and
tobacco tax laws. However, in 2014 tobacco lobbyists won a tax
law that explicitly excludes ‘vapor product’ (defined to include
e-cigarettes and e-cigarette cartridges) from the definition of
‘tobacco product.’ The law also established an extremely low excise
tax for vapour products at five cents per millilitre of nicotine
liquid, which equates to five cents/pack of cigarettes' (table 2).

In 2014, industry representatives and members of the
National Center for Public Policy Research (a conservative
organisation with longstanding connections to Philip Morris
and R] Reynolds!” ?2) clashed with health advocates in lowa,
Florida and Oklahoma over efforts to promote bills that would
prevent e-cigarettes from being taxed like tobacco products or
included in state smoke-free air laws and that would pre-empt
stronger local laws.® ?* 2° These states enacted laws creating
new categories for e-cigarettes, and Iowa and Oklahoma enacted
laws with pre-emption clauses.

The tobacco industry uses state legislation to pre-empt more
stringent local sales, youth access, and smoke-free air pol-
icies,*® °'5% often using ‘Trojan Horse’ bills that nominally
restrict youth access to tobacco products, but actually thwart
local efforts to enact effective tobacco control laws. State laws
with language that explicitly provides they do not pre-empt
local laws (California, Minnesota, Nebraska) give local legisla-
tures and agencies, which tend to be more nimble and respon-
sive than state legislatures, the ability to craft additional or more
rigorous rules and regulations in a more timely and efficient
fashion.

LIMITATIONS

Since our original search terms (‘electronic cigarette,’ ‘e-cigar-
ette,” ‘electronic smoking device,” ‘alternative nicotine product,’
and ‘vapor product’) did not capture all bills concerning e-cigar-
ettes, we supplemented our search by adding laws from legisla-
tive websites that included other terms including ‘derived from
tobacco’ and ‘tobacco substitute’ This process may not have
captured every bill that was introduced if other terms were
used, and may have excluded some laws classified as ‘cigarette
tax’ bills. This paper is limited to bills that were enacted as of
15 June 2014. Additional state bills concerning e-cigarettes may
have been enacted or introduced after that date.

CONCLUSION

Policy makers must be wary of tobacco and e-cigarette industry
influences trying to shape laws that benefit their financial inter-
ests, and carefully draft legislation with definitions of e-cigar-
ettes that: (1) broadly define the products to include current
and future devices; (2) do not require nicotine; (3) do not
require the products to be made or derived from tobacco; (4)
do not exclude e-cigarettes from existing definitions of “tobacco

products”; (5) do not exempt e-cigarettes from regulations that
concern advertising, marketing, and/or warning labels; (6) expli-
citly include e-cigarettes in smoke-free and taxation laws; and
(7) do not pre-empt stronger regulations at the state or local
levels.
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Testimony in support of House Bill 1265
From Dr. Eric Johnson
President, Tobacco Free North Dakota
To House Judiciary Committee
Representative Kim Koppelman, Chair
February 2, 2015

Good morning Chairman Koppelman and members ofthe Judiciary Committee. 1 am Dr. Eric Johnson a
board certified physician and associate professor at the University of North Dakota School of Medicine
and Health Sciences. | am also a Governor-appointed member of the executive committee of the North
Dakota Center for Tobacco Prevention and Control, and serve as the President of Tobacco Free North
Dakota. Other credentials include: Medical Director of the Physician Assistant Program at UND, and
member of the American Medical Association, North Dakota Medical Association, American Academy of
Family Physicians, North Dakota Academy of Family Physicians and the North Dakota Rural Voters Board.

House Bill 1265 is the most comprehensive e-cigarette legislation, that provides sound public policy that
will protect our youth from accessing e-cigarettes, and their components.

We often treat tobacco use as a bad habit, and although it has many behavior components, the fact is
that nicotine is one of the most addictive drugs in the world. Addiction is characterized by compulsive
drug seeking and abuse, even in the face of negative health consequences. It is well documented that
most smokers identify tobacco use as harmful and express a desire to reduce or stop using it, and nearly
35 million of them want to quit each year. Unfortunately, more than 85 percent of those who try to quit
on their own relapse, most within a week. Nicotine addiction is just like any other addictive disorder-
we treat it like it is something special or different, but it’s the same. 480,000 people die every year in the
U.S. from tobacco related diseases including heart disease, cancer of multiple organ systems, stroke, or
lung disease. That’s 10-times as many as who die from alcohol. Unlike most other addiction disorders,
the parts of the brain responsible for nicotine addiction never really reduce function or shutdown.
When nicotine is used again, these areas become very active, almost immediately.

We also may think that the use of tobacco is an adult lifestyle choice, but over % of users begin before
age 18, and are already addicted by adulthood. Addiction is an even more complicated set of disorders
in the developing brain. The age of first use is a predictor of the severity of the addiction that will ensue
with any addiction disorder. Brain development continues long past adolescence, well into teenage
years and an adults early 20’s.
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When looking at how nicotine is delivered to the body, Tobacco combustion (i.e., cigarettes, cigars, .
pipes) is the most efficient route to deliver a drug to the brain. It takes about 2 heartbeats to deliver

nicotine to the brain through this route. That’s faster than an IV. E-cigs use a battery powered electric
combustion system to put the nicotine and other additives into a vapor that is inhaled, resulting in
extremely efficient delivery of nicotine. The vapor is not water, it is usually a liquid from the glycol
family of chemicals, which are similar to antifreeze products. Some e-cig companies have attracted the
attention of the FDA, as there are problems with contamination from toxins like heavy metals, and
aldehyde compounds. Aldehyde compounds are known cancer-causing agents, and a recent study by
the Japanese FDA equivalent showed very high amounts of these substances in e-cigs.

Tobacco companies now own most of the e-cig manufacturing at this time. They have a long history of
public deception. The tobacco companies didn’t lose to over 40 states in their big lawsuit in 1998
because people got sick; as | learned at the Mayo Clinic, it was because they knew that their products
were harmful as far back as the 1950’s, but failed to disclose that information. | often hear that
everyone knows tobacco is bad- of course | agree with that, but where we fail is when we don’t
recognize the sever addiction tobacco produces.

Looking as far back as the 1950’s, Tobacco companies did market to children, and continue to find ways
to, despite the Supreme Court’s requirement for them not to. This isn’t my opinion; it’s the opinion of

the FDA. They are doing it all over again with e-cigs (Hello Kitty). Many kids who use e-cigs have never
used regular tobacco...yet. Marketing and sales need to be stopped to children.

The tobacco companies have long relied on a strategy called “harm reduction.” They have been to North ‘
Dakota to present this to you before. Tobacco companies have coined the phrase, “harm reduction,”

There is no evidence that “harm reduction” actually exists in the world of tobacco addiction. The basic

strategy is to get a cigarette user to switch to chewing tobacco, or now, to e-cigs. We wouldn’t tell a

meth addict it would be OK to smoke marijuana, would we?

So what does work? North Dakota is one of 2 states that fully funds tobacco prevention and cessation
programs. NDQuits, a telephone and online counseling system that is free to North Dakotans, actually
has scientific data to show that it works. It is known to be 10 times better than trying to go “cold
turkey.” Tobacco companies and e-cig manufacturers want you to think they have the answer, but they
have NO data to support the claim that e-cigs help stop smoking, and e-cigs don’t have any data to show
that they are safe. That is why they are not FDA approved.

These companies would like you to think that they have the only answer for a desperate situation. In
truth, there are many FDA approved cessation products that actually have data for how well they work,
as well as their safety profile. North Dakotans have been successfully beating the urge to go back to
their old habit and light up - lets not go backwards over some unproven product. | ask e-cigarette and
tobacco companies to bring us the data. Show us that e-cigarettes are not harmful, and do not cause
addiction. It would be great to have more ways to help people quit smoking. But until tobacco
companies prove that e-cigarettes are the best, safe alternative, | can’t recommend them.
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My last point is that North Dakota is the only state where the voters have made their wishes known on
how we should help people quit using tobacco not once, but twice. Once was funding in 2008; the other
was including e-cigarettes in the smoke-free law. Every North Dakota legislative district overwhelmingly
supported the smoke-free law. This happened because we know secondhand smoke is dangerous, and
we don’t have enough safety data to recommend e-cigs. As a practicing North Dakota Physician for over
25 years, | want my patients to have access to safe smoking alternatives that actually work.

Thank you for the opportunity to speak today. Please codify the comprehensive language in House Bill
1265 that will ensure North Dakota youth are unable to access e-cigarettes, and treat them like the
Tobacco product that they are.
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While others providing testimony on this bill today approached it from a tobacco
and smoking standpoint, | am going to take a different approach. My name is
Carma Hanson and | am a registered nurse at Altru Health System and the
Coordinator of Safe Kids Grand Forks. The vantage point at which | would like to
address my support of this bill is that of the poisoning risks that e-cigarettes pose.
Safe Kids Grand Forks, of which | am the Coordinator, is an injury prevention
coalition whose mission is to prevent unintentional injuries and death to children
under the age of 19. We are based at Altru Health System but address safety
concerns in many other parts of North Dakota as well. We focus our efforts on
many risk areas including motor vehicle, pedestrian, falls, fire, and poisoning to
name a few. The risks associated with e-cigarettes are some that are emerging on
our radar based on the national data and information from our poison control
centers and emergency rooms.

House Bill 1265 would help to address some of the concerns associated with
these products that are currently available for sale to people of all ages, including
those under age 18, which are different than traditional cigarettes.

Electronic nicotine delivery devices such as electronic cigarettes (e-cigarettes) are
battery-powered devices that deliver nicotine, flavorings (e.g., fruit, mint, and
chocolate), and other chemicals via an inhaled aerosol. E-cigarettes that are
marketed without a therapeutic claim by the product manufacturer are currently
not regulated by the Food and Drug Administration. One area of concern is the
potential of e-cigarettes to cause acute nicotine toxicity. In order for nicotine
toxicity to become an issue with traditional cigarettes, a child would need to eat




several cigarettes from the package which is highly unlikely due to their distaste.
E-cigarettes are powered by a liquid juice that is usually flavored with appealing
flavors such as fruit flavors, cotton candy, chocolate or other “food flavors”.
These flavors may not only be appealing while being used but give off a pleasant
odor while in the bottle. Furthermore, the packaging of these products is not
required to be in a childproof bottle as evidenced by the container that | brought
here today as a demonstration. Besides the “juice” having appealing flavors and
smells, the delivery devices are often made with “youth attractive” patterns such
as Hello Kitty and other cartoon characters. These two characteristics make them
very appealing to young children.

The number of calls to poison centers involving e-cigarette liquids containing
nicotine rose from one per month in September 2010 to 215 per month in
February 2014, according to a CDC study published in Morbidity and Mortality
Weekly Report. The number of calls per month involving conventional cigarettes
did not show a similar increase during the same time period. More than half (51.1
percent) of the calls to poison centers due to e-cigarettes involved young children
under age 5.

The analysis compared total monthly poison center calls involving e-cigarettes
and conventional cigarettes, and found the proportion of e-cigarette calls jumped
from 0.3 percent in September 2010 to 41.7 percent in February 2014. Poisoning
from conventional cigarettes is generally due to young children eating them.
Poisoning related to e-cigarettes involves the liquid containing nicotine used in
the devices and can occur in three ways: by ingestion, inhalation or absorption
through the skin or eyes. Overdoses of nicotine can cause nausea, vomiting,
heart implications, seizures and even death if taken in large enough doses which
is easy to achieve in the liquid form. Recently, a toddler from upstate New York
was the first confirmed child to die from liquid nicotine.




One teaspoon of liquid nicotine could be lethal to a child, and smaller amounts
can cause severe illness, often requiring trips to the emergency department.
Despite the dangers these products pose to children, there are currently no
standards set in place that require child-proof packaging. House bill 1265 would
change that standard and demonstrate the respect that a product such as this
should be given.

While we certainly support the provision of restricting sale of these devices to
people over age 18, my colleagues have/will testify regarding that provision of the
bill. I will limit my comments to the area of the bill that addresses the packaging
requirements. Just as medications are required to be in childproof
bottles/packaging for the purpose of poisoning prevention, so should these
devices/solutions. It is the least that parents and caregivers should expect of a
solution that can have similar and even more adverse health risks. Therefore, |
ask for your support of House Bill 1265.

Carma Hanson, MS, RN
Coordinator — Safe Kids Grand Forks
701.739.1591 (cell)

chanson@altru.org
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Chairman Koppelman and members of the House Judiciary Committee, my name is Alison Harrington |
am a Respiratory Therapy Care Manager and Certified Tobacco Treatment Specialist in Bismarck.

As a tobacco treatment specialist | have counseled many people who have tried to use the E-cigarette
as a cessation device and were unsuccessful.

Reasons and observations:
1) Patients vape with the E cigarettes more than they smoke their traditional cigarettes.

2) Some patients stopped using the E-cigarette because they didn’t “feel” the nicotine kick like they did
their cigarettes perhaps due to inconsistent dosage.

3) Many patients continue to use their traditional tobacco products along with the e-cigarettes.

4) Patients complained about felling sick after using electronic smoking devices with the most common
symptoms being dizziness, racing heart, and nausea. Similar effects can be felt from smoking a
traditional cigarettes.

5) E-cigarettes are not approved as an FDA nicotine replacement. Counseling with the seven FDA
approved pharmacotherapy is the most effective treatment for tobacco dependence. There is no
scientific evidence that exists to show electronic smoking devices have a higher incidence in assisting
people to quit smoking.

7) Respiratory Therapists use a science based document, Treating Tobacco Use and Dependence
Clinical Practice Guideline from the U.S. Department of Health and Human Services, 2008 for tobacco
cessation attempts.

8) When treating tobacco dependence, the amount of replacement nicotine is dosed based on the
amount the patient smokes. In a FDA study three e-cigarettes that were the same brand, had the same
packaging, and the same dose of nicotine listed, all tested had different amounts of nicotine.

9) For those patients addicted to nicotine and using E-cigarettes, it is nearly impossible for successful
cessation efforts because of inconsistencies of nicotine dosage with the products.

10) In my job | see the deadly health effect of the tobacco Industry on a daily basis. | want the most

comprehensive policies in place so that the public is not mislead and youth are well protected. This is
why | am in support of HB 1265.

)
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North Dakota House Judiciary Committee

February 2, 2015

Chairman Koppelman and members of the House Judiciary Committee, my name is Kristie
Wolff, | am the Program Manager for the American Lung Association in North Dakota.

Based on the American Lung Association’s mission to save lives by improving lung health and
preventing lung disease through Education, Advocacy and Research | am here to testify in
support of HB 1265.

Show and Share of products

There is a large variety of electronic smoking devices on the market. They come in all shapes
and sizes and are sold under a variety of names. Many are bright and colorful, and some even
contain cartoon characters such as Hello Kitty. (see attachment 1A) Several products are small
in size making them easy to hide. Some resemble other common objects such as inhalers or
watches. (see attachment 1B) These products produce an aerosol or vapor that dissipates
quickly with little to no smell.

Studies have revealed that the vapor emitted from e-cigarettes contain propylene glycol, heavy
metals, volatile organic compounds, and tobacco specific nitrosamines albeit at lower levels
than traditional cigarettes. Several of these vapor contents are ultra-fine particles which are
embedding deeply into the lung tissue.

Nicotine — These electronic smoking devices contain tobacco derived nicotine in varying levels.
There is no FDA oversight on the amount of nicotine or other ingredients in the products. The
FDA has even found that the nicotine content labeling was not accurate from some
manufacturers. They also found nicotine related impurities in some cartridges and refills.

It is not economically feasible to use synthetic nicotine or nicotine from vegetables. For
example, it would take 20 Ibs of eggplant to get about 9mg of nicotine. Electronic smoking
devices are not FDA approved for smoking cessation.
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Flavors — E-cigarettes and e-juice come in a large variety of fun flavors including gummy bear,
cotton candy and banana split. These flavors make products very appealing to youth. Although
many of these flavorings are FDA approved for ingestion, they are not approved for inhalation.
The number of brands and flavors is rising at an alarming rate. Based on a 2014 study there
were 466 e-cigarette brands available, providing a total of 7764 unique flavors.

Disposables — Disposable electronic smoking devices are very popular with youth. They are
inexpensive, (around $9 to $10 each), small, and easy to hide. They are often brightly colored
with fun designs and appealing flavors. Nicotine is part of the product, it is inside the product
when purchased and cannot be removed. It is very important to address self-service
merchandising as done by HB 1265 Page 1 lines 22-24, to protect our youth from the flashy
youth friendly packaging and flavoring of these products.

Mod/Adult Personal Vaporizer/mid-size — These electronic smoking devices are sold under and
referred to by variety of names. Products can be purchased as a starter kit, but are often
purchased as separate parts or components, then assembled to create an e-cigarette. New
components to modify these products are continually becoming available. A comprehensive
definition of an electronic smoking device covering all of these products, their components,
part, or accessory whether or not sold separately, as found in HB 1265, page 1 lines 14-18, is
crucial to cover these quickly evolving products.

E-juice — There is no regulations or oversight on these products including the amount of
nicotine in the product. Some local shops are mixing the e-juice or e-liquids in their own facility
with no health standards in place. We currently have 13 locally owned e-cigarette shops in
North Dakota. (see attachment 2A) These products come in a large variety of flavors. The e-
juice smells good, making it easy for children of all ages to mistake it for something edible. E-
juice can also be absorbed through the skin or eyes. Nicotine is toxic. Child resistant packaging,
as found in HB 1265 page 1 lines 10 - 13, is critical to protect our youth and adults from nicotine
poisoning.

FDA approved nicotine replacement therapies which are used for cessation are excluded as a
tobacco product under HB 1265.

Stealth Vaping

There is a large amount of information available from the vaping community, primarily online,
about deceptive practices which have developed to use these electronic smoking devices. One
such practice is called Stealth vaping. This practice is popular in schools and work
environments. (see attachment 2B)

Some examples blogs of vapors sharing information on Stealth vaping:

“1 usually conceal the light and then hold the vapor in my lungs until it dissipates.”
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“I double inhale to stealth... | take one hit off my e-cig, Inhale it down, then take a second
‘ breath, then exhale...little to no vapor comes out.”

“I've stealth vaped in movie theaters many times. Sit in the back row, off center a bit (left or
right) so | can blow the vapor sideways where nobody is sitting.”

“Around the end of next month I'm going to be flying out to Las Vegas for an investor’s
conference. I've been practicing my stealth vaping for the flight and for those times that I'm
part of the audience.”

“I am so proud of my V2, | even smoke in the office (LOL at school), just not in front of my
students.”

The use of other substances in electronic smoking devices is also becoming more popular. The
CDC has received reports of THC/Marijuana, Heroin, Meth, Powdered Cocaine, and Bath Salts
being used in electronic cigarettes. HB 1265 addresses use of other substances on page 1 line
15.

Tobacco Product Definition/Product Information

E-cigarettes are a tobacco product, but instead of just hearing from me, look at what the
products packages and inserts say:

. Flavor Vapes

500 puffs equal to about three packs.

(Price - $9.00 to $10.00 each. Three packs of cigarettes approximately $15.00. Making e-cig
product more affordable.)

Instructions:

1. Remove rubber tip
2. Smoke as you would any cigarette

MARKTEN (see attachment 3A)

Ingredients:
Tobacco-Derived Nicotine, Glycerol, Propylene Glycol, Water, Flavors

Warning:

This product is not a smoking cessation product and has not been tested as such. This product is

intended for use by persons of legal age or older, and not by children, women who are

pregnant or breastfeeding, or persons with risk of heart disease, high blood pressure, diabetes,

or taking medications for depression or asthma. Nicotine is addictive and habit forming and it is

very toxic by inhalation, in contact with the skin or if swallowed. Nicotine can increase your
. heart rate and blood pressure and cause dizziness, nausea, and stomach pain. Inhalation of this
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product may aggravate existing respiratory conditions. Ingestion of the non-vaporized
concentrated ingredients in this cartridge can be poisonous.

Disposal:
The Markten e-cigarette contains a lithium-ion rechargeable battery when discarded it must be
replaced or disposed of properly in accordance with state or local requirements.

Warning to reduce the risk of injury:
If your MarkTen e-cigarette cartridge appears to be leaking do not use it. If the liquid comes in
contact with the skin or eyes, wash with large amounts of water and seek medical advice.

VUSE
VUSE is a tobacco product because the nicotine used in this product is extracted from the
tobacco plant.

NJOY (see attachment 4A)

From its size, feel and look to its amazing taste the NJOY king gives you everything you love
about the smoking experience. So go ahead and give it a try.

Nicotine is addictive and habit forming and it is very toxic by inhalation, in contact with the skin
or if swallowed.

Electronic smoking devices contain nicotine derived from tobacco and should be defined and
treated as a tobacco product. HB 1265 page 2 line 1-6 defines these products as a tobacco
product, with a comprehensive definition that will best protect our youth.

As a tobacco product, electronic smoking devices should be sold by only tobacco licensed
retailers as covered in HB 1265 pg 2 line 15-18. This is a retail friendly method as a tobacco
license is inexpensive, and many of the business currently selling these products are already a
licensed tobacco retailer so there would be no change is business practice.

In conclusion, HB 1265 provides the most comprehensive policy and will provide the strongest
health standards to protection both the youth and adults of our state.
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ELECTRONIC CIGARETTE

www.discreetvape.com
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E-cigarette Shops in ND

As of 1.8.15

Name Address City State Zip Contact Name

VID-CYCLE 3109 13TH AVE S FARGO ND 58103

INFINITE VAPORS 68 BROADWAY FARGO ND 58103 | KELSEY EATON

E-CIG EMPIRE 4900 13TH AVE FARGO ND 58103-7266| BRIAN MALY

SPORTS VAPE 1621 UNIVERSITY DRS STE3  |FARGO ND 58103
SNG VAPORS 809 N 5TH ST GRAND FORKS ND 58201

VAPOR STARS 814 UNIVERSITY AVE GRAND FORKS ND 58203
SPENCERS (IN MALL) 2800 S COLUMBIA RD GRAND FORKS ND 58201
A TO Z FASHIONS (KIOSK) 2800 S COLUMBIA RD GRAND FORKS ND 58201
BOREALIS VAPE 500 WEST MAIN ST MANDAN ND 58554 | CRAIG RUSSELL
SHARPER VISION {KIOSK) 2400 10TH ST SW MINOT ND 58703
INFINITE VAPORS 317 3RD STREET NW MINOT ND 58703
VAPOR OUTLAWS 112 MAIN STREET WILLISTON ND 58801
SHELDON'S VAPOR SHACK 5320 134TH AVE NW WILLISTON ND 58801|SHELDON LANG
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MARKTEN

RECHARGEABLE
USB charger included

FourDraw™ TECHNOLOGY

for e consistantly smooth experience

E-CIG CASE

for portable protection

Keep Outof Reach of Cinltiien - Plrase Mispose of Proparly

IMGREDIENTS: Tohacco-Denved Nicolme. Glyeerol,
Propylen Glyeol, Water, Flavers,

WARNING: This prothict 1s not @ smoking cessation product and
has not been lested as such. This product is intender for nse by
persons of legal age or olrer, and not by children. women who
are pregnant or breast feerfing, or persons with or atrisk of heart
aisease, high blood pressure, diabetes, or 1aking medicine lor
depressionor asthma. Nic:otinets addictive and habit formmng,
and st is very toxic by inhalation, in contact with the sk, or it
swaliowed. Nicotine can increase your heart rate and blood
prassure and cause dizziness, nausea, and stomach pain,
Inhalation of this procluct may aggravate existing respicalory
condilions. Ingestian of the non-vaporized concentrated
ingrechents inthe cartridges canbe poisonous.

CA Proposition G5 WARMIMG: This produc! contams mcotine, a
chemical known to Ihe Stale of California to cause birlh defects
ar other reproductive hanm

Read Insert tor knporiant Addtional Saiety informatian
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INTRODUCING THE Y KING ELI N GARETJE

From its size, feel and look to its anazing taste, the NJOY King gives you everything you love about the snioking experience.
So, go ahead, giveitatry.

To begin take one long slow puff ah the cigarette - nolighting or chargingrequired. The tip will light up red each time you puff.
Each NJOY King lasts up to two packs.*

You'll know it’s time for a new ongwhen the red light blinks on and off.

NJOY recycles €Y. Send NJOY ei@‘t used NJOY King's electronic cigar:ttes and we’ll send you one FREE NJOY King!
For more information, goto  ov.é

NJOY Kings are available in two flavors, traditional and menthot, wit1 two nicotine levels -

Bold (4.5% nicotine by volume) and Gold (3.0% nicotine by volume).
oy L N Q'

NJOY leads the electronic cigarette industry in product quality and customer service 1 BE SURE TO

excellence. Visit njoy.com for out 30-Day Money-Back Guarantee! TELL YOUR FRIENDS

If your NJOV King isn’t working pfoperly, or you are not 100% satisfed,

DO NOT RETURN IT TO THE STORE. For service and help contact: ‘ AND FAMILY ABOUT
NJOY at CS@NJOY.COM or call 1888.669.6569. THE POSITIVE IMPACT
NJOY PRODUCTS ARE

Return/Exchange items should bd sent to the following address: |
Ll . HAVING ON YOUR LIFE.

{

its may vary dep _onunge.] ‘ ‘ f . njoy.com

- — s
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Testimony 2 - HAE
House Bill 1265
House Judiciary Committee
February 2, 2015; 10:10 a.m.
North Dakota Department of Health

Good morning, Chairman Koppelman and members of the House Judiciary
Committee. My name is Krista (Headland) Fremming, and I am the Director of the
Chronic Disease Division at the North Dakota Department of Health (NDDoH). I
am here today to testify in support of House Bill 1265.

HB 1265 defines “electronic smoking device” and adds “electronic smoking
devices” to the language regulating the sales of tobacco products to minors.
Essentially, this bill allows the state to treat and regulate the sale to minors of so-
called e-cigarettes and other electronic tobacco delivery devices the same way the
state treats and regulates the sale to minors of other tobacco products, such as
conventional cigarettes.

Section 1 of the bill proposes to amend Section 12.1-31-03 to add electronic
smoking devices to the language regarding sales to minors. Subsections 1(a)
through (g) on pages 1 and 2 of the bill add definitions for child-resistant
packaging, electronic smoking devices, self-service merchandising, tobacco
products, tobacco paraphernalia, tobacco retailer, and vending machines.

The NDDoH feels that it is essential to define electronic smoking devices as
tobacco products because (1) the nicotine in them is extracted from tobacco plants
and (2) electronic smoking devices have been proven to contain carcinogens and to
cause airway inflammation. The definition of “tobacco product” is expanded to
include all types of tobacco. The proposed definition of tobacco retailer assures
that anyone selling electronic smoking devices carry a tobacco retail license,
thereby preventing non-licensed retailers from selling these products. The
definition of “tobacco product” is carefully worded to exclude products approved
by the Food and Drug Administration (FDA) as tobacco cessation medications,
such as nicotine gum.

HB 1265 would also eliminate self-service merchandising of electronic smoking
devices, which would prevent youth from being exposed to the trendy and
appealing marketing that is used by tobacco companies to sell these devices.
Numerous studies show the causal relationship between tobacco marketing and
youth smoking initiation.




The Department feels that the child-resistant packaging requirement included in
this bill would prevent many nicotine-related poisonings. Electronic smoking
devices are often filled with candy-like flavors of nicotine juice, which are
appealing to young children. From 2012 to 2013, poison control centers in the
United States reported a 219 percent increase in exposures to electronic smoking
devices and liquid nicotine. More than half of the reported exposures occurred in
children under age six.

The NDDoH is concerned about the rising use of e-cigarettes, and particularly
about the increase in use of these devices in children and teens. From 2011 to
2013, the rate of North Dakota high school students who reported trying electronic
smoking devices nearly tripled, increasing from 4.5 percent to 13.4 percent. High
school students who have tried electronic smoking devices are twice as likely to try
conventional cigarettes.

HB 1265 proposes the adoption of a comprehensive public health policy on
electronic smoking devices. The NDDoH feels that it is necessary for public
health for these or similar provisions to be enacted for regulation of this new and
dangerous product.

The Department feels that passage of HB 1265 would help reduce minors’ access
to these products and thereby reduce their likelihood of experimentation and
addiction.

This concludes my testimony. I will be happy to answer any questions you may
have.




Proposed Amendments to House Bill No. 1265

Page 1; Line 22, replace “the open” with “any”

Page 1, line 23 replace “in a manner” with “anywhere other than an area”

Page 1, line 23, replace “accessible to” with “behind a sales counter where”

Page 1, line 24, after “public” insert “is not permitted access”

Page 1, line 25, remove “without the intervention or assistance of a tobacco
retailer”

Page 2, line 28, after “merchandising” insert “, unless the tobacco retailer
prohibits persons under eighteen from entering the premises
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Sergeant Margie Zietz 2 - —/5
Minot Police Department
Subject: Support for HB1265
N.D. House Judiciary Committee
February 2, 2015

Chairman Koppelman and members of the Judiciary Committee, my name is Margie Zietz. | am the
Crime Prevention Sergeant of the Minot Police Department with over 30 years’ experience in law
enforcement. In addition, | am also a mother of five boys, four of them teenagers.

| drove down this morning to support House Bill 1265. This bill is a comprehensive bill that provides clear
language for the police department to enforce. As a parent, this bill is one that holds the best health
interest of our youth at stake.

I would like to highlight some of the key components making this bill the best of the three electronic
cigarette bills you have before you today.

* HB 1265 defines an electronic cigarette as an “electronic smoking device” This term puts the
focus on the device. It would became a nightmare for local law enforcement to carry a mini
laboratory with themto test each product to see if it contains nicotine. Our creative youth
would easily think of pouring a nicotine containing e- juice into a bottle that is labeled “0
milligrams of nicotine”. In addition, | am sure you are aware, that other drugs such as meth and
marijuana are consumed via these electronic devices, and in some cases no odor can be
detected. By forming the definition around the word device you are taking the ambiguity out of
the equation.

* Because electronic cigarettes have no regulated body, the packaging can easily claim the “juice”
contains no nicotine. However, when the FDA took random sample of this product labeled “no
nicotine or 0 mg nicotine” they discovered some actually contained nicotine. As the enforcer of
the law, we simply cannot set up a lab to test all these products.

* Allcomponents that are used with an e-cigarette are included in this definition. This would
prevent the youth from being able to purchase, possess, or use the e-juice which may or may
not contain nicotine. (I want to reiterate there is no regulating body on these products, what is
listed on the label may or may not be in the product).

¢ Currently law enforcement jurisdictions have conflicting definitions of these components. State
legislation would allow peace officers to enforce the law with consistency and serve as a norm
for all our communities.

* This bill contains the component of a tobacco license which is an important tool for law
enforcement to use to track tobacco retailers. The Minot Police Department conducts periodic
tobacco compliance checks to ensure retailers are not selling to minors. If retailers fail to comply
with the law, their licenses can be revoked.

* It is important to keep e-cigarettes and all the components behind the counter. Young children
can easily be poisoned if they ingest these kid friendly flavors like candy cane and sour patch.
Placing these products behind the counter also reduces the temptation for youth to shoplift this
type of item.

/
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Testimony of Laney Herauf 22— /5
Greater North Dakota Chamber of Commerce
HB 1265
February 2, 2015

Mr. Chairman and members of the comimittee, my name is Laney Herauf; | am the
Government and Regulatory Affairs Specialist tor the Greater North Dakota Chamber. GNDC is
working on behalf of our more than 1,100 members, to build the strongest business environment
in North Dakota. GNDC also represents the National Association of Manufacturers and works
closely with the U.S. Chamber of Commerce. As a group we stand in opposition to House Bill
1265.

At GNDC, we see great value in ensuring products end up in the hands of the intended
customers. We fully support a ban on sales of vapor products and alternative nicotine products
to minors, we feel as if the language set torth in House Bill 1186 brings about a better piece of
legislation. HB 1265 doesn’t criminalize a person giving the product to or buying the product
for a minor, while 1186 does address this issue.

We fully support the intent behind this bill and feel as if HB 1186 is a better vehicle to
reach that goal. As such, we oppose HB 1265 and respectfully request a DO NOT PASS
recommmendation. Thank you and I would be happy to answer any questions.

~
Champions (for)Bus ess

PO Box 2639  P: 701-222-0929
Bismarck, ND 58502 F: 701-222-1611

/ www.ndchamber.com
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Saving lives, saving money. The voice of the people

North Dakota city ordinances prolfbiting e-cigarette sales to minors, restricting e-cigarette self-service and requiring a license for the sale of e-cigarettes. All
ordinances below define e-cigarettes as a tobacco product.

STATUS DATE ENFORCED CITY INCLUDES COMMENTS
1|PASSED 1/6/2014| Fargo 1) prohibits sales to minors
2|PASSED 2/11/2014| Bismarck 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
3|PASSED 2/25/2014| Williston 1) prohibits sales to minors
4|PASSED 3/4/2014| Mandan 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays |First ordinance to require that e-cigs meet
3) Retail Tobacco License: e-cigs are included in the tobacco license requirement, the definition of tobacco and is part of
meaning that if a business chooses to sell an e-cigarette, they must have a Wahpeton  |tobacco licensing requirement: Wahpeton
S5|PASSED 3/18/2014| Wahpeton tobacco retailer license. does their own tobacco licensing
6|PASSED 3/18/2014| Hankinson 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
7|PASSED 4/7/2014| Minot 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays |Second ordinance to require that e-cigs
3) Retail Tobacco License: e-cigs are included in the tobacco license requirement, meet the definition of tobacco and is part
meaning that if a business chooses to sell an e-cigarette, they must have a West Fargo |of the tobacco licensing requirement: West
8|PASSED 4/9/2014| West Fargo [tobacco retailer license. Fargo does their own tobacco licensing
9(PASSED 5/27/2014| Langdon 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
10|PASSED 6/11/2014| Crosby 1) prohibits sales to minors
Third ordinance to require that e-cigs meet
1) prohibits sales to minors, 2) Retail Tobacco License: e-cigs are included in the tobacco |the definition of tobacco and is part of the
license requirement, meaning that if a business chooses to sell an e-cigarette, they must |tobacco licensing requirement: Grand
11 |PASSED 7/1/2014| Grand Forks |have a Grand Forks tobacco retailer license. Forks does their own tobacco licensing
12|PASSED ~ 7/7/2014| Cando 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
3) Retail Tobacco License: e-cigs are included in the tobacco license requirement,
meaning that if a business chooses to sell an e-cigarette, they must have a Kindred
13|PASSED 7/23/2014| Kindred tobacco retailer license.

/
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14|PASSED 7/31/2014| Hazen 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays

15|PASSED 8/13/2014| Mohall 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays

16}PASSED 9/8/2014| Forman 1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays

1) prohibits sales to minors, 2) restricts self-service merchandising methods or displays
3} Retail Tobacco License: e-cigs are included in the tobacco license requirement,
meaning that if a business chooses to sell an e-cigarette, they must have a Harwood
17|PASSED 9/10/2014| Harwood tobacco retailer license.

While additional cities may have passed similar local ordinances, the Center is not able to include them on this document until t he information has been reported on the local policy progress report
and verified by the Center. This document will be updated quarterly.




House Judiciary Committee
Chairman Koppelman

Prepared by Chuck Barney, Mayor
City of Minot

mayor@minotnd.org

HOUSE BILL NO. 1265

Chairman Koppelman, Committee members, my name is Chuck
Barney and I am the Mayor for the City of Minot. I am representing the
City of Minot to encourage passage of HB 1265.

On February 26", 2014, Holly Brekhus spoke to the City of Minot
Public Works and Safety Committee as a representative of STAMP
Tobacco Use Prevention Coalition. At that meeting, Ms. Brekhus spoke
of the dangers that so-called ‘electronic cigarettes’ pose to minors, and
asked the committee to recommend a change in the current tobacco
ordinances that would help prevent the sale of these devices to minors.
The committee unanimously passed a motion that the City Council
change the existing ordinance, Chapter 23, to include the e-cigarette ban
for minors.

Upon a second reading of the revised ordinance on April 7%, 2014,

the Minot City Council also unanimously voted to change the ordinance.

3




Although I was not Mayor at the time, I share these concerns
regarding the effects that e-cigarettes have on the health of minors.
Many arguments are made that these types of nicotine delivery products
can be a safer alternative to traditionally smoked cigarettes, however,
there is no argument that they can, in any way, be good for a child. As
such, I support a DO PASS on House Bill 1265 as an effort at the State
level to help prevent minors from possessing and using e-cigarettes.

Thank you for your time to listen to Minot’s concerns on this bill.



January 30, 2015

Judiciary Committee, North Dakota House of Representative

Re: HB 1078 and HB 1265

Dear Chairman Koppelman and members of House Judiciary Committee:

In February 2014, we amended the City of Bismarck Ordinance to include e-cigarettes as
a tobacco product. The reasons for the amendment, is the research that e-cigarettes
contain nicotine, a highly addictive chemical derived from the tobacco plant. They are
not controlled by the Federal Drug Administration and there is no scientific evidence of
the safety of e-cigarettes. The FDA has done preliminary testing that detected cancer-
causing materials in them and nicotine.

Bismarck City Commission saw the need in our community to keep enforcement
consistent with other tobacco products’ regulations by amending the ordinance. |
heard from our community members about ways the tobacco industry is marketing
e-cigarettes with kid friendly flavors and designs. As a Bismarck City Commissioner, | saw
the importance of protecting our youth from a life time of an addiction to nicotine.

| urge you to support HB 1078 and HB 1265. As North Dakota State government, you
play an integral role in regulating the sales of electronic cigarettes to minors. Currently,
there are 40 states with enacted laws prohibiting Electronic Nicotine Delivery Systems,
including e-cigarettes.

Sincerely,

Josh Askvig
Bismarck City Commissioner

http://www.cdc.gov/mmwr/preview/mmwrhtml/mm6349al.htm 6
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GRAND City of Grand Forks
-‘0 255 North Fourth Street ¢ P.O. Box 5200 e Grand Forks, ND 58206-5200 (701) 746-2607
Fax: (701) 787-3773

TESTIMONY ON HOUSE BILLS 1078 and 1265

House Judiciary Committee
Representative Kim Koppleman, Chair
City of Grand Forks, ND
February 2, 2015

Chairman Koppleman and Members of the House Judiciary Committee:

In July 2014, the Grand Forks City Council unanimously voted to amend its City Code to include
electronic cigarettes within the definition of tobacco products.

Grand Forks City Code Section 9-0217 defines electronic cigarettes as “any electronic oral
device, such as one composed of a heating element, battery and/or electronic circuit, which
provides a vapor of nicotine or other substances, and the use or inhalation of which simulates
smoking. The term shall include any device, whether manufactured, distributed, marketed or sold
as an e-cigarette, e-cigar, e-pipe or under any other product, name or descriptor.”

Additionally, the Grand Forks City Code Section 9-0217 defines tobacco products as: “Tobacco
products shall mean, but is not limited to, cigarettes, cigars, smokeless tobacco, tobacco snuff,
chewing tobacco, and other kinds of tobacco, prepared in such a manner as to be suitable for
chewing or smoking. The term shall also include e-cigarettes.”

The Grand Forks Youth Commission educated city leaders on the growing issues related to these
products. Based on data from the 2013 North Dakota Youth Risk Behavior Survey, the
percentage of youth in grades 9-12 who were reporting electronic cigarette use had tripled since
the last survey two years prior.

In an effort to eliminate use of these products by youth in our community, we aligned them with
traditional tobacco products making it illegal for those under 18 to purchase, possess or use
electronic cigarettes, whether they contain nicotine or other substances.

These actions also resulted in Amendments to Grand Forks Code Section 21-2801 requiring local
tobacco retail licensure for anyone selling electronic cigarettes.

The Grand Forks Youth Commission and the Grand Forks City Council have taken this action to
protect the youth of our community. The City of Grand Forks supports state-wide legislation
that defines electronic cigarettes as tobacco products; prohibits sale to, purchase of or possession
of electronic cigarettes by minors; requires electronic cigarette retailers to be licensed as a
tobacco retailers, and allows local regulation.

We support HB1078 and HB1265 as they are consistent with our local ordinance.

X
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To whom it may concern,

Williston City Ordnance #987 was drafted to amend the city codes of sections 12-71 and 12-72 regarding
the sale of tobacco products to minors. The city commission Was educated by our local public health
unit on electronic cigarettes; how they are currently not addressed under any State of North Dakota
laws or federal FDA regulations. Nicotine is the addictive substance found in or derived from tobacco.
Even though electronic cigarettes may not physically contain tobacco they contain nicotine, the
addictive substance found in tobacco, and the intent of the amendment is to protect and promote the
public health, safety, and welfare by regulating the sale of tobacco and prohibiting the sale of tobacco
products to minors to address the use and sale of electronic cigarettes.

. Itis clearly stated in our ordinance that a:

“tobacco product” means any product that is made from or derived from tobacco, which contains
nicotine or a similar substance, and is intended for human consumption or is likely to be consumed,
whether smoked, heated, chewed, absorbed, dissolved, inhaled or ingested by any other means,
including, but not limited to, a cigarette, a cigar, pipe, tobacco, chewing tobacco, snuff, snus, or a
electronic smoking device. Tobacco product also includes pipes and rolling papers, but does not include
any product specifically approved by the U.S. Food and Drug Administration for legal sale as a tobacco
cessation product and is being morketed and sold solely for that approved purpose.

Electronic cigarettes are a new and emerging product which use is rapidly increasing among minors and
) the city commission felt the need to address these new tabacco products to protect our youth. This

amendment to our current ordinance passed unanimously by a vote of 5-0 and was declared adopted
February 25, 2014.

/. %//é/%/f% Va0
ymbauk, illiston City Commigsjone Date

[.20./5

T‘aylor Olﬁn, Williston City Attorney Date
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To Whom It May Concern:

As a parent and a City Council Alderman, | would like to express my concerns regarding the need for age
restriction for e-cigarettes and the comprehensive definition of tobacco.

Crosby passed a city ordinance at the recommendation of our [ocal public health unit on June 11, 2014,
restricting the sale of e-cigarettes to people under the age of 18. Crosby City Ordinance No. 334, Sec. 12-
71 states, “It shall be unlawful for any person to sell to, furnish to, distribute to, or procure for a minor,

cigarettes, cigarette papers, cigars, e-cigarettes, snuff, or a tobacco product in any form in which they
may be utilized for smoking or chewing.”

| feel strongly that e-cigarettes should be restricted to those under 18 years of age. They are just
another way to get our kids hooked on nicotine. | do not want my child to be able to walk into a store

and purchase an e-cigarette, just because it looks cool and have no idea the harm it could possibly
cause.

The definition of tobacco according to Croshy City Ordinance No. 334, Sec. 12-72, 1, g., defines tobacco
product as “any product that is made from or derived from tobacco, which contains nicotine or a similar

} substance, and is intended for human consumption or is likely to be consumed, whether smoked,
heated, chewed, absorbed, dissolved, inhaled or ingested by any other means, including, but not limited
to, a cigarette, a cigar, pipe tobacco, chewing tobacco, snuff, snus, or an electronic smoking device.,
Tobacco product also includes pipes and rolling papers, but does not include any product specifically
approved by the U.S. Food and Drug Administration for legal sale as a tobacco cessation product and is
being marketed and sold solely for that approved purchase.”

| feel that this is an appropriate definition for the state of North Dakota to use as the definition of
tobacco. It does not leave room for interpretation by other tobacco manufacturers and companies or
leave any loopholes for people to argue about.

| ask that you take my thoughts and opinions into consideration when working on legisiation regarding
these issues.

Respectfully, /
%

Crosby, ND
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Ta Whom It May Concern:

As a parent and a City Councll Alderman, | would like to express my concerns regarding the need for age
restriction for e-cigarettes and the comprehensive definition of tobacco. '

Crosby passed a city ordinance at the recommendation of our local public health unit an June 11, 2014,
restricting the sale of e-cigarettes to people under the age of 18. Crosby City Ordinance Na. 334, Sec. 12-
71 states, “It shall be unlawful for any person to sell to, furnish 1o, distribute to, or pracure far a minar,

cigarettes, cigarette papers, cigars, e-cigarettes, snuff, or a tobacco product in any form in which they
may be utilized for smoking or chewing.”

| feel strongly that e-cigarettes should be restricted to those urder 18 years of age. They are Just
another way to get our kids hooked on nicotine. | do not want my child to be able to walk into a store

and purchase an e-cigarette, just because it looks cool and have no idea the harm it could possibly
cause.

The definition of tobacco according to Crosby City Ordinance No. 334, Sec, 12-72, 1, 8., defines tobacco
product as “any product that is made from or derived from tobacco, which contains nicotine or a similar
substance, and is intended for human consumption or is likely to he consumed, whether smoked,
heated, chewed, absorbed, dissolved, Inhaled or ingested by any other means, including, but not limited
to, a cigarette, a cigar, pipe tabacco, chewing tobacco, snuff, snus, or an electronic smoking device.
Tobacca product also includes pipes and rolling papers, but does not Include any product specifically
approved by the U.S. Food and Drug Administration for legal sale as a tobacco cessation product and is
belng marketed and sold solely for that approved purchase.”

I feel that this is an appropriate definition for the state of North Dakota to use as the definition of
tobacco, It does not leave room for interpretation by other tobacco manufacturers and companies or
leave any loopholes for people to argue about.

| ask that you take my thoughts and opinions into cansideration when working on legislation regarding
these issues.

Respectfully,

Brian Lund
Croshy, ND




January 30, 2015

City of Langdon
324 8" Avenue
Langdon, ND 58249

To whom it may concern:

Our city chose to pass an ordinance to make sure kids can’t use the e-cigarettes for a safety measure.
The adults who smoked cigarettes 2 generations ago, all were heavy smokers and had the chance to
smoke anywhere they chose. You can see how nicotine is highly addictive. This is physical, in that
habitual users come to crave the chemical. This is one of the most heavily used addictive drugs. Now
the tobacco industry has produced one more item to try. This would be the e-cigarettes. The nicotine
business hasn’t changed-with smoke or without. E-cigarettes are a nicotine product and must be
included in a comprehensive “tobacco product” definition. E-cigarettes are not regulated by FDA. Itis
important that regulation take place at local and state level. North Dakota is one of the seven states,
including the District of Columbia, with no statewide law preventing the sale of e-cigarettes to minors. E-
cigarettes have not been proven safe. Safer than a combustible does not mean it is safe. Young people
are using the e-cigarettes at an increasing rate-at twice the rate regular cigarettes:

8.7 % of 8" graders reported using an e-cigarette in the past 30 days, compared to 4% reporting use of a
traditional cigarette.

16.2% of 10™ graders report using an e-cigarette, compared to 7.2% reporting use of a traditional
cigarette.

17.1% of 122 graders reported e-cigarette use, compared to 13.6 reporting use of a traditional cigarette.

Behind regulations prevent our youth from having direct access to harmful tobacco products.

Limits tobacco marketing that targets the kids: studies show a link between youth exposure to tobacco
product displays and an increased likelihood that these youth will start smoking.

Prevent child nicotine poisoning: keep nicotine e-juice out of the hands of children.

Connie Schrader

City of Langdon - Auditor
324 8th Avenue

Langdon, ND 58249
701-256-2155
701-256-2156
auditor@cityoflangdon.com
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CITY OF CANDG

TO whom it may concern,

We, at the city of Cando are extremely. concerned about the effects and
impact e-cigarettes have on young people.

The effects of e-cigarettes and the ability of these products to transition
young people from them to tobacco.

The city of Cando has incorporated the ban of e-cigarettes into our ordi-
nances in July of 2014. Please be aware of the impact of these products
on our young people.

Thank You
Mark Brehm
Mayor
Cando, ND.

/1

phone: 701.868.3632 | fax: 701.968.3631 | PO Box 386 Cando, ND 58324 | www.candond.com




Januarg 29,2015

Attention: Chairpcrson Koppclman
& chrcscntativcs of the Judiciarg (_ommittee

This letter comes from a concerned communitg mcmbcr, mother and

past Hankinson, N[D Citﬂ (_ouncil member from Richland Countg.

Praise (God that whilcll was active on our local communitg cit3 council
we were able to pass a local ordinance (in 2014) to restrict the sale of
e-cigarettes to the kids in our community. Thank goodncss our local
health authority took the time to educate and inform us. Just the
thought of this bcing available to our kids is rcvolting to the mass

majoritg of us.

Froven mec]ica”g and scicnthcicallg you will find Nicotine is a highly
addictive chemical that is found in the tobacco Plant and users will
come to crave the chemical. Pecause e-cigarettes are a nicotine
Product and because there were no current rcgulations in Placc, we as
a (ouncil felt without a doubt that it was imPcrative that this
ordinance be included in the comPrchcnsivc definition of tobacco

Products.

%




Currentlg in North Dakota, e-cigarettes are not age restricted
however we were able to obtain information tl'lrough ourlocal Public
health and our citg attomeg to clcvcloP an ordinance @) Protcct tl’lC

3outh in our communitg.

Young Pcoplc that have never used traditional tobacco are starting
to use e-cigarettes and bccoming addicted to nicotine at a very young
age. Y outh should not have to deal with tcmPtations such as Nicotine
whichis a Poisonous clﬁcmical...scriouslﬂ; we need to kccp this
Product out of the hands of our children. Wlﬂy tempt these kiddos
with death traPs. Thcse c~cigarcttcs are not togs nor should theg be
even considered entertainment.

T his Product ]5 addictive and harmful to the dcvcloping brain of
children and young adults.

With much excitement | am happg to report that we were able to
adoPt an ordinance that treats e-cigarettes as traditional tobacco
Products, inclucling the age restriction and the Placcmcnt of these
Products. ] feel we have Protcctcd our 3out|'; as much as we can on
this emerging and very imPortant issue and encourage our State

Legislators to do the same.

Than‘( you.

Carolgn Moshcr

.



SUPPORT OF HB 1265

RELATING TO MINORS AND THE SALE AND USE OF ELECTRONIC SMOKING DEVICES
House Judiciary Committee

Hearing Scheduled at 10:10 AM 2/2/2015

Chairman Koppelman & Judiciary Committee Members:

HB 1265 prohibiting the sale and use of electronic smoking devices to minors is great progress
in limiting the availability of tobacco and tobacco related products to our youth.

The Wahpeton City Council unanimously adopted ordinance 958 on March 17, 2014
amending the definition of tobacco products to include e-cigarettes and identifying the sale
to minors of electronic cigarettes as an infraction.

The Wahpeton City Council worked with the Richland County Health Department Tobacco
Prevention Coordinator to develop language to clearly identify e-cigarettes as a tobacco
product that is subject to the laws and limitations imposed on other tobacco products in the
City of Wahpeton.

HB 1265 Section 1 Amendment 12.1-31-03 (f) “Tobacco retailer” includes sellers of electronic
smoking devices — this language is especially helpful in the enforcement of local tobacco
licensing regulations because it is not uncommon for city ordinances to require tobacco
retailers to provide a ND State Tobacco License prior to being issued a city tobacco retailer’s
license. Enforcement is challenging when a retailer does not sell products currently
addressed in the definition of “tobacco products”. In example: a local thrift store sells an
extensive line of e-cigarettes and vapor cartridges (nicotine products but no cigarettes or
products containing tobacco) they are not currently required to have a State of ND Tobacco
License. Itis difficult to maintain a list of tobacco product retailers subject to compliance
checks when they are not subject to licensing requirements.

The language of HB 1265 is inclusive and specific and preferred over current House Bills 1186,
1278 or 1354 addressing electronic smoking devices.

Submitted with high regard;

Darcie Huwe, Finance Director/Auditor
City of Wahpeton




15.0446.02002 Prepared by the Legislative Council staff for
Title. Representative Karls .
February 11, 2015 ,3/4? /)

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1186

Page 1, line 1, after "Act" insert "to create and enact section 12.1-31-03.2 of the North Dakota
Century Code, relating to child-resistant packaging for liquid nicotine containers;"

Page 1, line 3, replace "vapor products" with "electronic smoking devices"
Page 1, line 3, remove the second "and"
Page 1, line 4, after "penalty" insert "; and to provide an expiration date"

Page 1, line 8, replace "vapor products" with "electronic smoking devices"

Page 1, line 12, replace "vapor products" with "electronic smoking devices"

Page 1, line 17, replace "vapor products" with "electronic smoking devices"

Page 1, line 24, replace "vapor products" with "electronic smoking devices"

Page 2, line 1, remove "vapor"

Page 2, line 2, replace the first "products" with "electronic smoking devices"

Page 2, line 5, replace "vapor products" with "electronic smoking devices"

Page 2, line 6, replace "vapor products" with "electronic smoking devices"

Page 2, line 13, replace "vapor products" with "electronic smoking devices"

Page 2, line 15, replace "vapor products" with "electronic smoking devices"

Page 2, line 15, remove the second "vapor"

Page 2, line 16, replace the first "products" with "electronic smoking devices"

Page 3, line 28, replace "vapor product" with "electronic smoking device"

Page 4, line 1, after "b." insert ""Electronic smoking device" means any electronic product that
delivers nicotine or other substances to the individual inhaling from the device,
including, an electronic cigarette, e-cigar, e-pipe, vape pen, or e-hookah. Electronic
smoking device includes any component, part, or accessory of such a product, whether
or not sold separately. Electronic smoking device does not include drugs, devices, or
combination products approved for sale by the United States food and drug
administration, as those terms are defined in the federal Food, Drug and Cosmetic Act
[52 Stat. 1040; 21 U.S.C. 301 et seq.].

[N

Page 4, line 3, replace "vapor products" with "electronic smoking devices"
Page 4, line 8, replace "c." with "d."

Page 4, line 11, replace "vapor products" with "electronic smoking devices"

Page 4, remove lines 15 through 25

Page 5, line 1, replace "vapor products" with "electronic smoking devices"
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Page 5, line 8, replace "vapor products" with "electronic smoking devices"

Page 5, line 12, replace "vapor products" with "electronic smoking devices"

Page 5, line 15, replace ""vapor products"" with "electronic smoking devices

Page 5, after line 16, insert:

"SECTION 3. Section 12.1-31-03.2 of the North Dakota Century Code is created
and enacted as follows:

12.1-31-03.2. (Contingent expiration date - See note) Child-resistant
packaging for liquid nicotine containers.

1. Any nicotine liquid container that is sold at retail in this state must satisfy
the child-resistant effectiveness standards set forth in title 16, CFR, part
1700, section 15(b)(1), when tested in accordance with the method
described in title 16, CFR, part 1700, section 20.

As used in this section, "nicotine liquid container' means a bottle or other
container of a liquid or other substance containing nicotine in which the
liquid or substance is sold, marketed, or intended for use in an electronic
smoking device. The term does not include a liquid or other substance
containing nicotine in_a cartridge that is sold, marketed, or intended for use
in_an electronic smoking device, provided that the cartridge is prefilled and
sealed by the manufacturer and not intended to be opened by the
consumer.

N

Any person that engages in retail sales of liquid nicotine containers in
violation of this section is subject to a civil penalty of not more than five
hundred dollars for each separate violation of this section, to be recovered
by any enforcement authority designated by the city or political subdivision
in which the violation occurred."

oo

Page 5, line 30, replace "vapor products" with "electronic smoking devices"

Page 6, line 2, replace "'vapor products"" with "electronic smoking devices

Page 6, line 6, replace "vapor products" with "electronic smoking devices"

Page 7, line 23, replace "vapor products" with "electronic smoking devices"

Page 7, line 24, replace "a vapor product" with "an electronic smoking device"

Page 7, line 25, replace "vapor products" with "electronic smoking devices"

Page 7, line 30, replace "vapor product" with "electronic smoking device"

Page 8, line 4, replace "vapor product" with "electronic smoking device"

Page 8, line 6, replace "'vapor products" with "'electronic smoking devices
Page 8, after line 7, insert:

"SECTION 6. EXPIRATION DATE. Section 3 of this Act is effective until the
date the attorney general certifies to the legislative council that final regulations issued
by the United States food and drug administration or another federal agency are in
effect which mandate child-resistant effectiveness standards for liquid nicotine
containers, and after that date is ineffective."
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