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Amendment to: HB 1102 

FISCAL NOTE 
Requested by Legislative Council 

0410112015 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d ·r d d I eve s an approona t0ns ant1C1oate un er current aw. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017·2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

see attachment 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attachment 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive b

'
udget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 



Name: John Halvorson 

Agency: WSI 
Telephone: 328-6016 

Date Prepared: 04/02/2015 



WORKFORCE SAFETY & INSURANCE 
2015 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed HB 1102 

BILL DESCRIPTION: WSI Injury Services Bill 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The proposed legislation updates the definition of health care provider; removes language requiring disability or 
death be sustained in order for the presumption of compensability to apply to certain conditions of full-time, 

paid firefighters and law enforcement officers; establishes that combined partial disability benefits, dependency 
allowance, and post injury wage-earning capacity cannot exceed 90% of the pre-injury wages of an employee; 
expands eligibility for the scholarship fund to include children up through age twenty-six; allows WSI to 

provide information to other state and federal agencies; provides for issuance of notice of decisions for 
vocational rehabilitation awards; provides WSI discretion in implementing rehabilitation pilot programs and 
alters the pilot program reporting requirements; clarifies and expands the eligibility of children that can utilize 
the educational revolving loan fund; provides clarification for determining compensation benefits for volunteer 

firefighters, emergency or disaster volunteers, volunteer health practitioners, and community emergency 
response team members. 

FISCAL IMPACT: We don't anticipate the various provisions of this legislative proposal to have a significant 
impact to statewide premium or reserve levels. 

DATE: April 2, 2015 
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FISCAL NOTE 
Requested by Legislative Council 

12/22/2014 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 't' r ·  t d  d ti eve s an appropna wns an 1c1pa e un er curren 

2013-2015 Biennium 

aw. 
2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2017-2019 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision. 

2013-2015 Biennium 2015-2017 Biennium 2017-2019 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact {limited to 300 characters). 

see attachment 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attachment 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A. please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation or a part of the appropriation is included in the executive budget or relates to a continuing 
appropriation. 



Name: John Halvorson 

Agency: WSI 
Telephone: 328-6016 

Date Prepared: 12/30/2014 



BILL NO: HB 1102 

WORKFORCE SAFETY & INSURANCE 
2015 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL DESCRIPTION: WSI Injury Services Bill 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The proposed legislation updates the definition of health care provider; removes language requiring disability or 

death be sustained in order for the presumption of compensability to apply to certain conditions of full-time, 
paid firefighters and law enforcement officers; establishes that combined partial disability benefits, dependency 

allowance, and post injury wage-earning capacity cannot exceed 90% of the pre-injury wages of an employee; 
expands eligibility for the scholarship fund to include children up through age twenty-six; allows WSI to 
provide information to other state and federal agencies; provides for issuance of notice of decisions for 

vocational rehabilitation awards; provides WSI discretion in implementing rehabilitation pilot programs and 
alters the pilot program reporting requirements; clarifies and expands the eligibility of children that can utilize 

the educational revolving loan fund; provides clarification for determining compensation benefits for volunteer 
firefighters, emergency or disaster volunteers, volunteer health practitioners, and community emergency 
response team members. 

FISCAL IMPACT: We don't anticipate the various provisions of this legislative proposal to have a significant 
impact to statewide premium or reserve levels. 

DATE: December 30, 2014 
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2015 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

HB 1102 
1/13/2015 

21871 

D Subcommittee 

D Conference Committee 

Explanation or reason for in 

Relating to definition of a health c re provider, presumption of compensability for fulltime 
paid firefighter and law enforcement. 

Minutes: 

Tim Wahlin-Workforce Safety & I nsurance (WSI): (Attachment 1 ). 

6:1 5 

Representative M Nelson:  I'm confused on the timeline? Why are we changing the law to 
conform to WSl's current practices? Why doesn't WSI follow current law? 

Wahl in :  With respect to the application and for disability, within the area of full time paid 
firefighters and law enforcement, since I 've been there, this particular area has been 
applied to injuries or disabilities happening from that presumption area which is heart, lung 
and those types of presumptions. We have covered those claims. Even though there may 
not have been the requisite of the 5 days of disabilities. How that happened, I don't know. 

Representative M Nelson:  Another area, is there a problem if an injured workers receives 
greater than 90% of its pre-injury average weekly wages and if he is doing that, then you 
are not fulfilling the statue where disability includes loss of earning capacity. You are 
equating earning with earning capacity and I see them as two different things. 

Wahl in :  With the respect to the application of two different types of benefits, complete loss 
of earnings capacity as opposed to temporary partial. Temporary partial means they are 
still going to be some earnings coming in, we will pay the 66 2/3 the difference to bring 
them up to where we are. The conflict happens between the two statues. Temporary total 
disability is defined as disability exceeding 10%. If you lose more than 10%, you now have 
a disability claim. The conflict comes in the application of the partials. Partials, all of a 
sudden are a combination of what you're earning and how we calculate, can put you above 
90%. Technically it means you don't have a loss of earnings however, we are paying 
above 90%. What we are doing is making two pieces of law. 
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Representative M Nelson : You're still equating earning capacity and earning. The law 
doesn't say you can't earn more than 90%. Do you understand what I saying? 

Wahl in :  Yes, how we measure is based on what you are earning. We look strictly at what 
is being earned at the time of the disability. That is what we base on your entire average 
weekly wage. 

Representative Kasper: On section 3, what are you defining as his paycheck from his 
employer? 

Wahl in : This contemplates that you are receiving temporary partial disability. Temporary 
partial disability means that there is continued work for payment going, just not at the 
capacity prior to injury. I t's at a lower rate or less hours. We are going to making up 66 2/3 
of that difference and that's the partial disability payment. 

1 1 :20 

Representative Kasper: What you are saying is that regardless of the circumstances, the 
total amount of revenue that the injured worker receives cannot be greater than 90% of his 
pre-disability earnings? 

Wahl in: That's correct. 

Representative Kasper: Why are you concerned about the additional 10%. 

Wahl in :  Anything above 90%, if we look back to the definition of temporary disability & 
disability you do not have a disability unless you lose at least 10%. Yet, over here, I can 
receive pay above 10% which puts those two statues in conflict. 

Representative Kasper: WSI is saying, we want to error on the injured worker receiving 
lesser than greater. 

Wahl in: That is correct to the extent if there is less than 10% loss of earnings. 

Representative Kasper: Greater than 10% loss of earning occurs when the employee is 
injured and can't totally work. That point in time, the loss is greater than 10%. I f  the 
employer continues to pays for the partial, it could exceed 90%. Why does WSI care? 

Wahl in :  To make consistency between those two statues. That was the recommendation 
to be corrected. 

Representative Kasper: The recommendation didn't tell you to correct one way or the 
other, just fix the inconsistency? 

Wahl in: The recommendation told us to correct that temporary partial calculation, yes. 

Chairman Keiser: One way or the other. 
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Wahl in :  No, they directed us for the temporary partial calculation, which is the area of the 
law we are correcting. They did not direct us to change the definition of disability claim. 

Representative Ruby: Section 2, in removing the language, you broaden the scope of the 
benefit? 

Wahl in :  That's correct. 

Representative Ruby: Section 3, what percentage of wage is replaced? 

Wahl in :  The most common calculation is 66 2/3 of the lose wage. 

Representative Ruby:  As they receive some wages from the employer, that percent goes 
higher than the 66 2/3? 

Wahl in :  No, we are still going to use the 66 2/3 in most cases; however, if the employer 
pays money, the lost amount will be 66 2/3 of the lost amount for our partial payment. 

Representative Ruby:  The reason behind the 66 2/3, it's that when you're paying the full 
amount, all of that tax free. When you are filling the gap, they are paying tax on the first 
portion, so they don't get as good of a benefit. 

Wahl in :  That's correct. 

17:02 

Representative Ruby: I would like more explanation of the change of the definition of 
child from 18-23 to 23-26. 

Wahl in :  Child will be defined as the dependent up to the age of 18 to the extent a 
dependent is a full time enrolled student that will go up to 22. We have altered the 
definition with respect to just scholarships. We altered the definition the child so you can 
receive a scholarship past the age of 22, up to the age of 26. 

Representative Ruby: Why doesn't it say from 18-26? 

Wahl in :  The part up refers back to our definition section 65-01-02, which defines child as 
being up to 18 and up to 22 if they are an enrolled full time student. That's why we 
broadened to include 23-26 within that definition. 

Representative Ruby:  On page 5, why did you remove the language for the pilot 
program? 

Wahl in :  There was so much required to reporting back, it ran into time constraints. We're 
basically trimming it out. 
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Representative M Nelson:  Going back to the partial disability benefits, if wages increase 
over a period of time, but by law, I would still be only 90% pre-period of time. Is that 
correct? 

Wahl in :  There are a couple of answers. First, we base all of your payments on your 
average weekly wages which is derived when you are injured. Should you be on temporary 
total for three years, there is a cost of living adjustment will be built in. However, the 90%, 
we are not going to establishing a wage loss on that because you have not hit the 10%. 
That's where the 90% comes into this. 

Representative M Nelson : I f  I was at 50% loss payment, then one day everyone gets a 
20% wage increase, my partial disability payment will come down that same amount of 
dollars? 

Wahl in: That's correct. 

Representative M Nelson : I will be stagnant; there is no cost of living, that's the number? 

Wahl in : There is a statue for long term, partial disability. 

Representative M Nelson :  I 'm asking temporary partial. 

Wahl in :  No, it will not be an adjustment. 

Representative M Nelson : Isn't it 5 years? 

Wahl in :  Up to 5 years, yes. 

23:1 5 

Representative Boschee: Looking at section 6,  does that impact the injured worker's 
ability to receive benefits during that time period? 

Wahl in :  There will not be a change. 

Representative Ruby: Explain further the changes in section one. 

Wahl in :  This simply goes back to our code and looks, who the state of ND is recognizing 
and controlling by a particular board, we do that through administrative rule. We never 
went back and conformed the statues. 

Representative Frantsvog : Section 7, there is no requirement for reporting, is it at your 
discretion? 

Wahl in : In subsection 2,  page 5, line 10, we left that language in but that would require us 
to report to that particular committee the full set of analysis. We will still report on our 
current pilot programs. 
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Representative Frantsvog : It doesn't require to provide specific information? 

Wahl in :  Correct. 

27:45 

Representative Becker: Back to section 1, could you expound on what you're saying. 

Wahl in :  We have all sorts of differences. It's going to be applying to health care providers. 
What we have done in the administrative code, is to include a number of these as they 
have shown up. Nowhere within the code was it recognized or spelt out because of the 
evolution process. 

Representative Becker: The expanded definition would not be used to either accept or 
deny a claim as evidence. 

Wahl in :  In certain circumstances it could, but it rarely happens. 

Representative Kasper: Section 5, sharing information, the information is it HI PPA 
protected. 

Wahl in :  Yes. 

Representative Kasper: Section 9, line 13, compensation benefits, are you excluding the 
self-employed individuals who don't pay into WSI. Are you saying that there will be no 
benefits for them? 

Wahl in :  Yes. 

Representative Kasper: With this change, are you taking away benefits from volunteers 
who are not covered with their primary occupation? 

Wahl in :  To the extent that there is medical, no, it will not affect that. To the extent of the 
wage lose payment, currently they do not receive as part of their payments, if they do not 
have insured wage. We are clarifying this statue, the same way as all of our other 
definitions. 

Representative Kasper: So, there is no additional potential loss of benefit it's just a 
clarification. 

Wahl in :  That's correct. 

Representative Ruby: Didn't you say that there was a hearing that ruled otherwise? 
Wahl in :  We did have one instance. We want to make sure it's clarified. 

34:30 
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Representative Amerman :  Section 5, line 9, as I read this, it's very broad, you can share 
any information. 

Wahl in :  The organization may provide in those first few words, that gives us the ability to 
say no because we need to communicate. There is a coordination benefit between those 
agencies. 

Representative Amerman :  You can't do that now? 

Wahl in: We are currently exchanging some of that information under the employer section 
of the code. 

Vice Chai rman Sukut: Number 5 on top of page 4, I would like some clarification between 
must and may. 

Wahl in :  The first sentence must be awarded by a panel. We may award those 
scholarships. We wanted clarification so that we wouldn't get into an appeal process when 
a scholarship has been awarded or denied. 

Representative M Nelson :  In the rehab services program, could you tell us about the 
system? 

Wahl in :  When we get into a rehab section, essentially, we have bad news for an injured 
worker. We are looking for new way to do that in a constructive fashion, and one we have 
right now that is a pilot program but, we don't know if that will work. 

Representative M Nelson: Are there completed pilot programs where there are final 
reports? 

Wahl in :  No, it tends to be that when the next session comes around and we want to add 
or change addition language. 

Representative M Nelson :  This is a case where we are changing WSI practice rather 
than what the statue is. 

Chairman Keiser: Section 3, I would ask that you go back and do a comprehensive 
analysis and assure us that someone is not going to lose income because 40% is coming 
from wages and the balance, up to 90%, is coming from WSI where the tax is coming out 
of the wages. 

Wahl in: OK. 

42:55 

Chairman Keiser: Section 9, I believe certain political subdivisions and nonprofits actually 
do purchase coverage, does this create an unintended consequence for their 
compensation? 
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Wahl in: I don't see that it would. 

Chairman Keiser: I have a concern that this new language doesn't work and makes it 
worse. 

45:25 

Wahl in: You have earnings that are underwritten by us somewhere else. 

Chairman Keiser: With this language I have no coverage. 

Wahl in: For the indemnity benefit, that's correct. 

Chairman Keiser: That could be a real problem. 

Wahl in: Yes. 

Chairman Keiser: That would be a change from where we are now, correct? 

Wahl in: No, this language is the same language up in our average weekly wage definition, 
which we use to generate everybody's average weekly wage. 

46:45 

Chairman Keiser: Anyone else here to testify in support of HB 1 1 02, opposition? 

Renee Pfenning-ND Electrical Workers Council: We do have concerns with section 3 in 
the bill; there is a difference between disability benefits and earning capacity. A partial 
disability is a supplementing for the loss of earning capacity not replacing it. I n  65-08-08, 
there they are allowing the employed to earn an additional 10% without any offset but yet, 
when on partial disability and gone back to work, they are penalize for being injured with a 
10% cut. If you look at the definition in 65-05-10, it includes your partial disability benefit, 
dependency allowance & post injury wage earning capacity? These two are different. 
That is why we would oppose section 3 of the bill and ask that it to be removed. 

Chairman Keiser: If we come back with language that guarantees we hold those people 
harmless and there isn't a penalty, would you support that? 

Pfenning: We could support that as long as the injured worker isn't sliding backwards. 

Tom Ricker-President of the AFLCIO: I agree with Renee on Section 3 in opposition. 
agree if you come back with a fix, I will support it. 
Chairman Keiser: Anyone else here to testify on HB 1102 in opposition, neutral? Closes 
the hearing on HB 1102. 
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I ndustry, Business and Labor Committee 
Peace Garden Room, State Capitol 
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1/14/2015 
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D Subcommittee 

D Conference Committee 

Comm ittee Clerk Signature � 
Explanation or reason for introduction of bi l l/resolution: 

Definition to a health care provider, presumption of compensability for fulltime paid 
firefighter & law enforcement. 

Minutes: ent 11 :;/.; 

Chairman Keiser: Opens the work session on HB 1102. 

Chairman Keiser: We will deal with section 3 and Tim Wahlin is here to advise us. 

Tim Wah in: (Attachment 1 )  Reads subsection 8,  page 6. This section of statue has been 
in for a long time. This sets up the parameter where we define those 10% swings that are 
not going to be paid. With that out there, what happened was that through the process, the 
Sedgwick evaluations. (Attachment 2)-Reads from the Sedgwick evaluation. If you add 
those two together, we are not compensating that injured worker above the 90% which 
tends to conflict. On the next page of attachment 2, we tried to provide numbers and 
colors. Everything in our compensation is based on gross wages. What they wanted us to 
do is go to the red column and smooth the last column out so that 90% will carry through 
that column. That was his recommendation. This was recommended by the auditor and 
this is what the language is attempting to do. Reality is that there are very few workers that 
fall into that category. 

Representative Ruby: Is it likely returning from light duty to full duty work that they 
gradually increase in this fashion? 

Wahl in: No. 

Representative Ruby: Hitting the 66 2/3%, it someone is making 20% of their pre-injury 
wage and you are making up the difference, there's a certain percent of their income is 
subject to tax. If someone is making 80% of their wage at pre-injure and you are only 
making up the extra 10%, now higher percentage of their gross wage is subject to tax and 
they are only getting that 66 213%. Even if they are both at 66 2/3, more is subject to tax if 
it's coming from wage than coming from benefit. 
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Wahl in: I don't see it that way; we're working off of gross wage. 

Representative Ruby: I'm not sure how it wouldn't. Their take home is what I was 
looking at. It may not be significant because it's not a high wage. I didn't know if you were 
going to be looking at any equation that would make up that difference. 

Wahlin: We haven't considered that. I know that the way we project taxes within our 
system, it's complicated. Because we don't consider any state taxed in those scenarios, it's 
always going to benefit the injured worker. 

Representative Ruby: You're right, it isn't very much. 

Wahl  in: There is less than 10, that we were able to run at any particular time that would 
fall into red boxes on the right where they are receiving more than 90% with the combined 
payouts. 

Representative Frantsvog: Can you pay more than 90%? 

Wahl in: No, understand that when our payment is added to their earning sometimes can 
go above 90%. 

Representative M Nelson: How does the temporary partial payment flows. Explains a 
situation. 

Wahl in: No, there is an item that we pay out that is called permanent partial impairments. 
That's dislocated from any other payments depending upon the severity of the injury. We 
pay permanent partial impairments sometimes to employee who never had a wage loss, so 
long as their rating of their injury is above 14%. 

Representative M Nelson: Basically what you are saying these temporary partial people, 
when they get to the end of their payments, that that. 

Wahl in: That correct to the extent they return back to work. 

Representative M Nelson: What do you mean to the extent that they return back to work? 

Wahl in: You are receiving a temporary partial benefit which is replacing wages you lost 
during that healing process. Temporary totals mean that not earning anything or replacing 
all of your wages. Temporary partials means you are still earning and we are replacing the 
portion you have lost. 

Representative M Nelson: I t's independent of this, there is no continuation. 

Representative Kasper: When a person gets injured, then you determined what the 
worker falls under. Once you made that determination in the temporary situation, they are 
injured but they are going to be ok to come back to work. Is that where the temporary 
comes in? 
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Wahlin: That's correct. 

Representative Kasper: Then on the partial permanent, the worker is injured, went to 
rehab, but it is determined because of the injury, he's going to have a medical problem for 
the rest of their working life. We are going to pay them something; the partial payment is 
forever because they lost their ability to earn. Is that correct? 

Wahl in: That's correct. I t's a one-time lump. 

Representative Kasper: Could that be a large amount? 

Wahl in: Currently the top payout is over $400,000. 

Representative Ruby: Section 7, the pilot project changes, was that part of the evaluation 
or WSl's proposal? 

Wahl in: WSl's. 

Representative Frantsvog: The onetime payment, is it negotiable? 

Wahl in: No it is not. It is based strictly on permanent partial impairment rating under the 6th 

addition of the AMA guides. 

Chairman Keiser: Summarized the bill. The auditor came in, looked at our current law 
and said our current laws are at 10%. Yet because of the way it's applied, there is a small 
range that we go outside of the 10% and we should be consistent for all claimants. This 
would be a discriminatory policy regardless of the amount of money given the statue we 
have. Is that basically what this bill is about in section 3? 

Wahl in: That's exactly how I read it. 

Chairman Keiser: What are the wishes of the committee? 

Representative Ruby: Recommends a Do Pass. 

Representative Lan ing: Second. 

Chairman Keiser: Further discussion. 

Representative Ruby: I think a lot of the changes are appropriate as far as updating the 
code. I think it's a good bill and we don't need any amendments. 

Chairman Keiser: We decided 12 years ago, we decided to put more emphasis on the 
severely injured people. We have a lot of benefits on the top end but not as much on the 
bottom end. ND is the only state that has these benefits that no other state has. We put 
pressure to get pilot projects going and find some alternatives. Most people don't realize 
that the state of North Dakota owns employment insurance and it's called WSI. We run it 
like an insurance company and we run it with employee premiums. 
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Vote rol l  cal l  was taken on HB 1 1 02 for a Do Pass with 1 1  yes, 2 no, 2 absent and 
Representative Ruby is the carrier. 
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2015 HOUSE STA N DING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. I I 0 J_ 
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D S ubcomm ittee D Conference Comm ittee 
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-----------------------� 

Recommendation: D Adopt Amendment 
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D As Amended 

Other Actions: D Reconsider 

D Without Committee Recommendation 
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Vice Chairma n  Sukut x 
Representative Beadle Ab 
Representative Becker 1'. 
Representative Devl in  Ji( 
Representative Frantsvog x 
Representative Kasper x 
Representative Laning >C.. 
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No 
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REPORT OF STANDING COMMITTEE 
HB 1102: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends DO PASS (11 YEAS, 2 NAYS, 2 ABSENT AND NOT VOTING). 
HB 1102 was placed on the Eleventh order on the calendar. 
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Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

Committee C lerk Signature 

HB 1102 
3/9/2015 

Job Number 24462 

D Subcommittee 

D Conference Committee 

Explanation or reason for introduction of bil l/resolution: 

Relating to privacy of records 

Minutes: ttachment 

Chairman Klein: Opened the hearing. 

Tim Wahlin, Workforce Safety and Insurance: In support of the bill. Written Testimony 
Attached (1 ). (1 :06-2:30) 

Chairman Klein: Asked how they presumed it initially and what are they doing now? 

Tim Wahl in: This section of law is under the presumption that applies to full time paid law 
enforcement and firefighters. It  is the only area of statute that creates a presumption of 
compensability and it is only for those classes. (2:45-3:58) 

Senator Campbell: Asked for an example of before and after of a common claim he has 
experienced? 

Tim Wahlin: With respect to full time paid firefighters and law enforcement, we presume 
compensability with any pulmonary heart hypertension. They are presumed to be work 
related and as a result we pay. The difference of before and after on this particular section 
of law is if we only pay in the result of disability that means we will only be paying on these 
claims if there is an actual wage loss, they lose work as a result of their heart condition. 
(4:08-5:45) 

Chairman Klein: You are providing the clarity needed because you are already paying 
both? 

Tim Wahlin: Yes. 

Senator S inner: When was this put into code? 
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Tim Wahlin: This has been in code from the early nineties. He continues going over his 
testimony. (6:20-8:05) 

Senator Sinner: Asked for an explanation of the different kinds of loses. 

Tim Wahlin: With respect to the indemnity payments, wage replacement benefits there are 
basically three. There is permanent total, temporary total and temporary partial. That is 
what we are dealing with here. He introduced the handouts, Performance Evaluation and 
TPD Example, Attachments (2) and (3). (8:30-14:00) 

Senator Sinner: Asked how long they can stay on these wages. 

Tim Wahlin: The temporary total benefit is capped at two years and the temporary partial 
disability benefit is capped at five years, a total of seven years. 

Senator Sinner: Asked if they stay on the same wage for the entire time and if there were 
any increases do to cost of living. 

Tim Wahl in: The cost of living would kick into effect three years in and then the cost of 
living would be moving with the yearly change in the States average weekly wage. He 
continues going over his testimony. (15:15-19:57) 

Senator Murphy: Asked if pilot programs or rehab were new treatments. 

Tim Wahlin: Yes when we talk about vocational practices that is when an injured is unlikely 
to return to the job they were injured at. He talked about the process and gave some 
examples of what they can make available to the injured worker. He continues with his 
testimony, section 8 and section 9. (20:10-26:05) 

Chairman Klein: Asked about section 9. 

Tim Wahl in: There are certain groups that do not need WSI coverage. There is a list of 
about eight within that statute. They are looking at group that may volunteer but the wages 
that are being covered are consistent across the board with the wages that are being 
covered for everybody else. He continued to give examples to scenarios and hypotheticals 
that were asked and explained how it would work. (26:20-40:14) 

Senator Murphy: Asked if he knew the number of workers' that would be affected by 
section 3. 

Tim Wahl in: First of all in the application in section three, no one will have an adjustment 
who is currently on benefits, it is prospective only. It is people entering that class after the 
law becomes effective. I t  is less than five people who fell into that group. (40:39-41 :03) 

Renee Pfenning, North Dakota Electrical Workers: I n  opposition to section three of 
1102. She stated that there is a difference between disability benefits and earning capacity. 
The partial disability is supplementing the injured worker for a loss of earning capacity it is 
not replacing it. I t  is like comparing apples and oranges. (42:07-45 :10) 
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Chairman Klein: Said that he heard that the current claimants were all held harmless and 
it doesn't affect anybody that is currently in the system. 

Renee Pfenning: But going forward. 

Chairman Klein: And that would relate to possibly five cases. 

Renee Pfenning: Went over her calculations of how much money the injured worker would 
lose. She feels the injured worker would be sliding backwards and is being penalized for 
being injured. (45:35-48: 15) 

Tom Ricker, President of the North Dakota AFL-CIO: I n  opposition to the bill. Written 
Testimony Attached (4). (50: 10-55:21) 

Chairman Klein: What we are doing here, as a result of the study, is creating consistency 
they asked for. It is already in the code and we are applying it to both sections. 

Tim Wahl in: That is correct. We are talking about an adjustment of a few dollars. The most 
he could come up with is thirty six dollars, it is on the handout. (55:45-56:48) 

Senator Murphy: Asked if he was asserting that Tom and Renee's testimony was in error. 

Tim Wahlin: No they are looking at the two pieces but the piece which defines loss is up in 
0508 which is that 90%. At 90% there is a loss likewise an injured worker can earn up to 
10% and not affect any benefit paid. That is the definition up front. This one deals with just 
partials and how we handle partials and whether or not those partials combined can go 
above 90% and it is Sedgwick that found it was a dislocation. (58:00-58:27) 

Senator Murphy: The assertion here is that you are creating consistency. Does this 
creation of consistency advantage the injured worker or disadvantage the injured worker? 

Tim Wahlin: To the extent that there is an application it would disadvantage the injured 
worker in those top earning levels, correct. 

Senator Campbell: Asked about removing section three. 

Tim Wahl in: The reason this was brought to us is Sedgwick came in for their performance 
evaluation and made this a recommendation of their performance evaluation and we are 
required to respond to those and our response was we will bring legislation. 

Chairman Klein: When these audits are completed they are reviewed by the auditor's 
office and recommendations are looked at to see if they are followed. If they are not the 
organization is subject to a noncompliance. 

Senator Murphy: So WSI is doing what Sedgwick asked them to do but we don't have to if 
it hurts the worker maybe we can consider that. 
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Chairman Klein: They could use the legislature didn't let us provide consistency. 

Senator Campbell: Asked if there was a negative if they don't do what is suggested. 

Tim Wahlin: No our response in that case was, we will bring legislation but if the legislation 
fails to pass our job is done. We want there to be consistency within the statute. 

Senator Miller: Currently without section three there are certain workers because they get 
paid more they are getting a greater benefit? 

Tim Wahlin: Yes. 

Chairman Klein: Closed the hearing. 



2015 SENATE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

HB 1102 
3/17/2015 

Job Number -:J'-/ 'l'l'I 

D Subcommittee 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 

Relating to privacy records 

Minutes: ment 

C hairman Klein: Said we had some discussion which centered around a particular section 
and Senator Sinner had some amendments that he would like to pass out. 

Senator Sin ner: Asked if he wanted to bring WSI in. Amendment Attached (1). 

Chairman Klein: Said that they would bring WSI in so they could explain what the 
amendments would do. 

Senator Sin ner: He went over the amendment. 

C hairman Klein: Closed the discussions. 
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0 Subcommittee 

0 Conference Committee 

Committee Clerk Sig nature 

Explanation or reason for introduction of bil l/resolution: 

Relating to privacy records 

Minutes : Attachments 

Chairman Klein: We heard this the 9th of March. This was the cleanup bill for WSI. Senator 
Sinner proposed an amendment to 1102, it was 15.8027.01005 amendment. Tim Wahlin is 
here to speak to the amendment. The section that deals with the 90% is where there is 
concern. 

Tim Wahl in, Workforce Safety and Insurance: Handouts Attached - Long-Term 
temporary partial disability inflation adjustment sheet, Statute 65-05-10.1 (1 ) . He addressed 
the proposed amendment to HB 1102 that he was given regarding partial disability benefits. 
He went over the long-term temporary disability inflation adjustment sheet. (1 :24-4: 22) 

Senator Sinner: Said going back to your testimony where you stated that during that five 
year period, the pre-injury wage maximum does not change. I was trying to address with 
my amendment only that period, after three years. He asked for Tim Wahlin to explain to 
him again the part where it says there is a lump sum inflation adjustment on July 1 of each 
year and asked who would it go to if these are capped and that amount is stagnate, that 
pre-injury wage amount stays the same? 

Tim Wahlin: This would go to a long-term recipient of temporary partial disability, long 
being more than five years. Five years is a cap on temporary partial disability unless there 
is a waiver in place. That group of injured workers that has received a waiver continue to 
receive outside of the five year cap, will be receiving these lump sum adjustments on a 
yearly bases based upon what they earned, what was paid and the change of the state's 
average weekly wage for that year. So they would be retroactive award after we know how 
much they actually earned for that year and they would receive a onetime check for that 
year's adjustment. (5: 19-6:00) 

Senator Sinner: They would get retroactive back for that year or retroactive back for the 
five years? 
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Tim Wahl in: Just for that one year and the next year would be adjusted again but that is 
after the five years. This amendment as we understand it happens at the third year and we 
understand there would be two years before you qualify but that group of people to the 
extent that they qualified for both, there has to be a clarification on how they are supposed 
to compound each other or does one overrule the other? 

Senator Sinner: I can tell you it wasn't my intention at all and if that is what it takes to fix 
this amendment then I would like to have that done. He handed out a copy of scenarios he 
came up with on the proposed amendment, Temporary Injured Worker Payments, 
Attachment (2). 

Chairman Klein: Let's go back to the original 90% and the reason once again we are doing 
this. Tell us where it already does it and why we are doing it in this section. 

Tim Wahl in: Currently under North Dakota law the 90% threshold, if you earn above 90% 
that is the point at which we say, we are not making a payment to you. However injured 
workers benefits will not be changed if they earn 10%. So basically for administrative 
purposes there has to be a ten percent loss or gain before we are willing to step in and 
underwrite those disability benefits. That is contained up in the definition of temporary total 
disability. So there is ten percent either way where we are not going to make that 
adjustment. Under temporary partial when we combine what you are earning with what we 
underwrite the auditor came in and said there are times at which an injured worker with that 
combination is going to be earning more than ninety percent when on temporary partial 
disability which appears to conflict with what you got over in this other area 65-05-10.1. 
(7:51-8:57) 

Senator Campbell: Where did that ninety percent ever come from? 

Tim Wahl in: I don't know that has been in the statute longer than I have been at WSI. 

Senator Sinner: He went over his handouts and explained them, Attachment (2) and (3). 
(9:33-12:20) 

Chairman Klein: Tim let's go back to why we are here. Senator Sinner's intentions are to 
raise that wage up after three years. Your intention is to make what you do, the code, 
mirror another section, that was your intent. What we may be doing here is changing the 
intent a little bit but having a vehicle to do that. Are we missing something here that under 
that temporary injured worker status that we are still providing that lump sum in the middle, 
we are trying to get people back to work, we are taking care of their medical and we may 
be getting them some education? The only thing we are missing is we have locked this guy 
down at that wage over those years that he is drawing the temporary side. 

Tim Wahl in: Said after 2006 we only have two years of temporary total disability available 
and it is not going to apply to that group unless they are on permanent total disability. 
(14:35-15:00) 

Chairman Klein: By striking the ninety percent in section three what does that do? 
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Tim Wahlin: Nothing happens we are in the same exact system that we are currently in. 

Chairman Klein: Adding the ninety just clarifies that it matches this section on the partial 
disability mirrors the other section? 

Tim Wahl in: Right it creates a cap at that ninety percent threshold which mirrors temporary 
total. Currently the cap does not exist so you can get up to ninety five percent. 

Senator Burckhard: Asked to compare the statute to the proposed amendment. Did I 
understand you to say that the statute has most of that in there that the amendment would 
cover? 

Tim Wahl in: Yes however it is a much smaller group. That is the group that goes over five 
years and I believe in Senator Sinner's amendment is that this is going to happen at the 
third year as opposed to the fifth year where this inflationary adjustment would kick in but 
ultimately I think the net effect of either one of them is going to be a similar dollar payment. 

Senator Burckhard: Does this affect a lot of workers? 

Tim Wahl in: Under the long-term temporary, receiving the five year waiver our records 
indicated that last year there were six. Under the three years our records indicated that 
there were three hundred and fifty will receive this adjustment if it is applied as we currently 
read it. 

Chairman Klei n: We want to make sure we understand what we have here. He closed the 
discussion. 
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Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 
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Job Number 25576 

0 Subcommittee 

0 Conference Committee 

Comm ittee Clerk Signature 

Explanation or  reason for introduction of bi l l/resolution: 

Relating to privacy of records 

Minutes: 

Chairman Klein: Called the committee to order. We will start with 1102 which dealt with 
workers' comp.  We were looking for some numbers and some discussion on that and 
whether or not the amendments would be somewhat workable. We had the amendments 
handed out. He said he was trying to make every effort to keep things streamlined. He 
addressed Tim Wahlin. He said you reviewed Senator Sinner's amendments and we had a 
little discussion and you were going to look into potentially a fiscal impact or whether you 
could figure that out. 

Tim Wahlin, WSI:  You remember back there was an amendment to 1102 proposed and 
what we have done is gone back with our actuary and attempted to review the impacts 
here. Should this amendment come in WSI would be recommending a number of different 
changes to it. We haven't worked on any of those changes to clarify where there will be 
impacts and how they are going to be to avoid that litigation so it is a known expense. 
Basically what you got before you is two pages that come from our actuary who put 
together essentially his assumptions for the pricing of this particular amendment. There are 
a number of assumptions there and a number of assumptions that aren't necessarily built 
into the statute. Accepting those and taking a look at the impacts of this particular set, he 
has roughly put together his analysis on the cost of this particular amendment and is saying 
they are about 3.5 million, almost 3.6 million reserve impact. He explained reserve impacts. 
Written Testimony Attached (1). (2:48-5:24) 

Senator Sinner: Said that he spoke to Tim Wahlin about the fiscal impact of this bill but he 
had looked at the wage inflation number at 5%. He asked how many times over the past 
twenty years have they had wage inflation of 5% because I know this last year it was 4.1 %. 

Tim Wahlin: Correct. We have had significant wage inflation not this last year but the year 
before that it was 9.9% and the year before that I believe it was 8.2% and then again it was 
9% so we have had tremendous wage inflation that we have experienced in the last five 
years. 
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Senator Sinner: Asked if he knew what it is over the course of history, the average. 

Tim Wahl in: Said that is why he is using 5%. It used to be that we were using 4.2% 
percent and he has moved that again because of the tremendous impacts we have felt 
recently. 

Senator Sinner: Just to be clear so that the committee knows, the 3.5 million dollar hit to 
reserves is for eternity and the total amount in our reserve is 1.6 billion. (6:29-6:59) 

Chairman Klein: What are the wishes of the committee? 

Senator Murphy: Moved the Sinner amendments. 

Senator Sinner: Seconded the motion. 

Senator Sinner: Said he would like to know if people have questions. On an annual basis it 
is somewhere between one hundred and two hundred thousand dollars to the fund. It is 
minuscule in terms to what we have in our fund and what we have in terms of rates. It 
probably won't affect rates at all. 

Chairman Klein: In attempt to stay off any conference committees that I can, I went over 
and spoke with my colleague in the House and we will be up against a road block. The 
suggestion is if you want to fix that next session but let's not put it in here. I will be resistant 
to the amendment. Whatever the committee wants to do is fine. If the amendment passes 
they will not concur. It was the Workers' Compensation cleanup bill. 

Senator Sinner: Said he wouldn't disagree with your analyses of whether or not the House 
might or might not concur to this but I don't think we make our decisions on having them 
even given the amendment a chance to be discussed with their committee. On the idea that 
this is a cleanup bill, this is a bill that was brought with WSI. I would disagree that is a 
cleanup bill because there are a lot of things in there for example it takes away benefits for 
first responders, there are really nine different sections to this bill that deal with all different 
sections of the code in terms of weekly benefits. If you are saying it should be a separate 
issue in a separate bill, I think all of these should be separate bills then instead of bringing it 
all in one package for us to say yes or no. 

Chairman Klein: Said he would only argue that the only discussion that they had in the last 
three weeks has been surrounding this particular issue they haven't even spoke anymore 
about the 90% issue which is really an issue brought to them by the consulting company. 
We didn't speak at all to the emergency responders so obviously we focused our attention 
on this issue. At this point we got what we got. He asked for any other discussion on the 
amendment and called for the roll on the amendment. 

Roll Call Vote: Yes-2 No-5 Absent-0 

Chairman Klein: That failed. 
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Senator Miller: Made the motion for a do pass. 

Senator Burckhard :  Seconded the motion. 

Roll Call Vote: Yes-7 No-0 Absent-0 

Senator Klein  wil l  carry the bil l .  
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Explanation or reason for introduction of bi l l/resolution:  

Relating to privacy records 

Minutes: JI Attachment 

Chairman Klein: Lukas found an error that we will need to fix with an amendment. 
Amendment Attached (1 ). 

Senator Sinner: Moved to reconsider the previous actions. 

Senator Burckhard: Seconded the motion. 

Chairman Klein: All in favors say "I", opposed no. Alright committee that carried. The 
change is on page 1, line 3, so that it lines up with line 12. 

Senator Mi l ler: Moved to adopt the amendment, 15.0827.01006. 

Senator Poolman: Seconded the motion. 

Roll Call Vote: Yes-7 No-0 Absent-0 

Senator Mi l ler: Moved a do pass as amended. 

Senator Burckhard: Seconded the motion. 

Roll Call Vote: Yes-7 No-0 Absent-a 

Senator Klein wi l l  carry the b i l l .  



1 5. 8027.01 005 
Title. 

Prepared by the Legislative Council staff for 
Senator Sinner 

March 1 7 ,  201 5 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1 1 02 

Page 3, after line 2, insert: 

"4. If the partial disability exceeds three years. in calculating partial disability 
benefits the organization shall adjust the amount of the injured employee's 
average weekly wages before the injury as used for purposes of this 
section to calculate partial disability benefits. The amount of the 
adjustment is equal to the annual percentage change in the state's 
average weekly wage." 

Renumber accordingly 

Page No. 1 1 5. 8027.01 005 



1 5.8027.01 006 
Title.02000 

Adopted by the Industry, Business and Labor 'XQ Committee rJb� March 30, 201 5 

. J\ () 
PROPOSED AMENDMENTS TO HOUSE BILL NO. 1 1 02 

Page 1 ,  line 3, replace "65-05-02" with "65-01 -02" 

Renumber accordingly 

Page No. 1 1 5.8027.01 006 
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Com Standing Committee Report 
March 31 , 201 5  7:54am 

Module ID: s_stcomrep_57 _01 6  
Carrier: Klein 

Insert LC: 1 5.8027.01 006 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1 1 02: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB  1 1 02 was placed on the 
Sixth order on the calendar. 

Page 1 ,  l ine 3, replace "65-05-02" with "65-01 -02" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_57 _016 
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2015 HOUSE STANDING COMMITTEE MINUTES 

Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

HB 1102 
4/8/2015 
25916 

0 Subcommittee 

� Conference Committee 

Explanation or reason for introduction of bi ll/resolution: 

Definition to a health care provider, presumption of compensability for fulltime paid 
firefighter & law enforcement. 

Minutes: 

Representative Ruby: Opens the conference committee session on HB 1102. 

Representative Keiser: Moves to accede to the Senate amendments. 

Senator Klein: Second. 

Roll cal l  was taken for the house to accede to the Senate amendments with 
Representative Ruby, Representative Keiser, Representative M Nelson, Senator 
Klein, Senator Campbell, & Senator Murphy voting 6 yes, 0 no, 0 absent. 



Date: 4/8/201 5 

Rol l  Cal l  Vote #: 1 

201 5 HOUSE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO: 1 1 02 as (re) engrossed 

House Ind ustry, Busi ness and Labor Com m ittee 

Action Taken:  � HOUSE accede to Senate Amendments 

D HOUSE accede to Senate Amendments and further amend 

D SENATE recede from Senate amendments 

D SENATE recede from Senate amendments and amend as fol lows 

D Unable to agree, recommends that the committee be discharged and a new 
committee be appointed 
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Representative Ruby x x Senator Klein x x 
Representative Keiser x x Senator Campbell x x 
Representative Boschee x x Senator Murphy x x 

Total Rep. Vote 3 Total Senate Vote 3 

Vote Count Yes: 6 No: 0 Absent: 0 
----- -----
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LC Number of amendment 
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Statement of purpose of amendment 



Com Conference Committee Report 
April 8, 201 5 1 :27pm 

Module ID: h_cfcomrep_63_002 

REPORT OF CONFERENCE COMMITTEE 
HB 11 02: Your conference committee (Sens. Klein, Campbell , Murphy and Reps. Ruby, 

Keiser, Boschee) recommends that the HOUSE ACCEDE to the Senate 
amendments as printed on HJ page 1297 and place HB  1 1 02 on the Seventh order. 

H B  1 1 02 was placed on the Seventh order of business on the calendar. 
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2 0 1 5 House B i l l  1 1 02 
Testi mony befo re the House I n d ustry, Busi ness and Labor Committee 

P resented by Tim Wa h l i n  
Workforce Safety a n d  I ns u rance 

Date : January 1 3, 201 5 

M r. C hairman,  Members of the Committee: 

My n a me is Tim Wah l i n  with Workforce Safety and Insurance (WSI ) .  I am here today to 
testify in support of House B i l l  No .  1102 .  

S ecti o n  1 :  The current section of the law regard ing defin it ion of a health care provider 
is  outdated . The proposed changes update the statute to include add itiona l  areas of 
med ica l  expert ise that WSI recogn izes as a health care provider. The proposed 
changes to this statute conform to WSl 's current practices of doing business. 

S ecti on 2: The current section of the law regard ing the presumption of fu l l-time paid 
fi refighters and law enforcement appl ies only to those cla ims that resu lt in total or  partial 
d isab i l ity or death .  As a matter of current practice ,  WSI has been applying this statute 
to a l l  cla ims,  inc luding medical on ly c la ims, d isabi l ity c la ims,  and death cla ims.  The 
proposed changes to this statute , which entai l  removing the words "resu lt ing in tota l or  
part ia l d isabi l ity or death , "  clarifies the statute and makes i t  consistent with WSl 's  
current practice of  applying th is  law to med ical on ly c la ims, d isabi l ity cla ims,  and death 
c la im s .  

Sectio n  3 :  The proposed changes to the · temporary part ia l  d isabi l ity statute create 
equ ivalency between the monetary rates · for temporary tota l d isabi l ity benefits and 
temporary part ia l  d isabi l ity benefits . Accord ing to another section of  law, NDCC Section 
65-05-08 , WSI may not pay d isabi l ity un less the loss of earn ings capacity exceeds 1 b 
percent. As noted in  WSl 's  2014 Performance Evah,.iation Recommendation No.  4.2 ,  it 
was d iscovered that in some cases an injured worker received ·g reater than 90% of h is 
pre- inj u ry average weekiy wage when combin ing the injured worker's temporary part ia l  
d isab i l ity check from WS I and h is paycheck from the employer. The proposed changes 
p revent this from happening by specifica l ly stating the inj u red worker's comb ined 
temporary partial  d isab i l ity check , dependency al lowance, and post-injury paycheck 
may not exceed 90 percent of his pre-inju ry average weekly wage. 

S ecti o n  4: The proposed changes to this statute include housekeeping changes to the 
structure of the section .  Currently, the statute reads as one lengthy paragraph .  The 
p roposed changes break i t  down into subsections. 

· The p roposed changes also extend the scholarship award to consistently apply to 
rec ip ients between 23 and 26 years of age. Currently, the defin it ion of a chi ld is 
between 18 and 22 years of age. The proposed changes a lso clarify that scholarsh ips 
may be awarded at the sole d iscretion of WSI . 
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Section 5 :  This proposed amendment permits WSI to share information with state and 
federa l  agencies for the purpose of admin istering the duties of that state or federal 
agency. With these changes, WSI can notify Job Service North Dakota of d isabi l ity 
payments being issued to an i nj u red worker who may a lso be receiving unemployment 
benefits . Th is amendment wi l l  permit WSI to communicate with Med icare, assisting 
inj u red workers in untang l ing e l ig ib i l ity for that progr<;1m .  

Section 6 :  The proposed changes to  this statute e l im inate the requ i rement of an 
ad min istrative order when affi rm ing a vocational rehabi l itation p lan . The proposed 
changes wi l l  a l low WSI to affi rm the vocational rehab i l itation plan by issuing a Notice of 
Decis ion .  If the Notice of Decision is appealed by the injured worker or the employer, 

. then WSI wi l l  issue an admin istrative order. These changes ar� consistent with the 
cu rrent Notice of Decis ion procedure ,  as found in N . D . C . C .  Section 65-0 1 - 1 6 ,  which is 
the current practice of doing business on a l l  other decisions and awards .  

Section 7 :  The proposed changes regarding rehabi l itation pi lot programs do not a lter 
WSl ' s  ab i l ity to estab l ish rehab i l itation p i lot programs, but rather cla rifies and s impl ifies 
the report ing requ i rements on existing pi lot programs. 

Section 8:  The proposed changes to this statute regard ing WSl 's educational loan fund 
are not substantive. The proposed changes simply cla rify that ch i ldren of inj u red 
workers m ust meet the defin it ion of chi ld at the time of the in it ial loan appl ication .  

Section 9 :  The proposed changes to th is statute regard ing the average weekly wage of 
a volunteer firefighter, emergency or d isaster volunteer, volunteer health practit ioner, 
and commun ity response team member clarify that the average weekly wage from the 
c la imant's business or employment can on ly be incl uded if the c la imant's business or  · 

employment is covered by WSI or coverage is otherwise secured at the date of first 
d isabi l ity. The proposed changes mi rror the language in the defin it ion of average weekly 
wage found in N . D . C . C .  Section 65-0 1 -02(5) , which req uires · that for inclus ion in the 
ca lcu lation of an inju red worker's average . weekly wage,  the wages must be in 
employment for which coverage is requ i red or is otherwise secured at the date of first 
d isab i l ity. 

This concludes my test imony and I wou ld be happy to answer any questions you may 
have . 
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after J uly 3 1 , 1 995.  Compensable injuries paid under sections 65-06.2-04 through 65-06. 2-08 
a re n ot subject to this section . 

65-05-08. Disabi l ity benefits - N ot paid u n less period of d isabi l ity is of five days' 
d u ratio n  or more - Appl ication req u i red - S u s pended d u ri n g  confi nement - Duty to report 
wages. 

N o  benefits may be paid for disabi l ity, the duration of which is less than five consecutive 
calendar days. An employer may not require an employee to use sick leave or annual  leave , o r  
other  employer-paid t i m e  off work, before applying for benefits under t h i s  section ,  i n  l i e u  of 
receiving benefits under this section ,  or in conjunction with benefits provided u nder this sectio n ,  
b u t  m a y  a l low an employee t o  u s e  sick leave or annual  leave t o  make up the d ifference between 
the e mployee's wage-loss benefits and the employee's regu lar  pay. If the period of d isabi l ity is 
five consecutive calendar days' duration or longer, benefits must be paid for the period of 
d isab i lity provided that:  

1 .  When disability benefits are discontinued , . the organization may n ot begin  payment 
again un less the injured em ployee fi les a reappl ication for disabi l ity benefits o n  a form 
suppl ied by the organization.  In case of reappl ication ,  the award may commence no 
more than thirty days before the date of reapplicat ion.  Disabi l ity benefits m ust be 
reinstated upon proof by the injured employee that: 
a .  The employee has · susta ined a significant change in  the compensable medical 

condition ;  
· 

b.  The employee has sustained an · actua l wage loss caused by the s ign ificant 
change in. the com pensable medical condition;  and 

c.  The employee hcis not retired or voluntarily withdrawn from the job m arket as 
defined in section 65-05-09. 3 .  . 

· 

2. All  payments of d isabi l ity and · rehabi l itation benefits of any employee who is e l ig ible . 
for, or receiving , .benefits u nder this title m ust be suspended when the employee is  
confined in  a penitentiary, ja i l ,  youth correctional faci l ity, or any other pena l  i nstitution 
for a period of between seventy-two consecutive hours and one hundre.d e ighty 
consecutive days. All payments of disabi l ity and rehabi l itation benefits 6f any 
employee who is  el ig ib le for, or receiving ,  benefits u nder this title must be d iscontinued 
when the employee is confined in  a pen itentiary, ja i l ,  youth correctional facil ity, or any 
other penal  institution for a period in excess of  one h undred eighty consecutive days.  

3. Any em ployee who is e l ig ible for, or receiving disabi l ity or rehabilitat ion benefits u nder 
this t i t le shal l  report · any wages earned, from part-t ime or ful l-time work from any 
source. · ff an em ployee fa i ls  to report wages earned , the employee shal l  refund to the 
o rganization any disabi l ity or vocational rehabi l itation benefits overpaid by the 
o rganization for that t ime period. To facil itate recovery of those benefits , the 
organ ization may offset future benefits payable,  under section 65-05-29. I f  the 
employee wil lfu l ly fa i ls  to report wages earned , the employee is subject to the 
penalties in  section 65-05-33.  An employee shall �eport whether the employee has 
performed work or received wages. The organization periodically shall  provide a form 
to all injured em ployees receiving disabi l ity or rehabi l itation benefits which the injured 
employee must complete to retain el ig ibi lity for further disabi l ity or rehabi l itation 
benefits , regardless of the date of injury or claim fi l ing .  The form wi l l  advise the i nj u red 
e mployee of the possible penalties for fai lure to report any work or activities as 
requ ired by th is  section . · An injured employee who is  receiving disabi l ity or vocat ional  
rehabi l itation benefits must report any work activities to the organizat ion whether o r  n ot 
the injured employee receives any wages. An i njured em ployee who is receiv ing 
disabi l ity or vocational rehabi l itation benefits also m ust report any other activity if the 
injured em ployee receives any money, including prize winnings,  from undertaking that 
activity, regardless of expenses or whether there is a net profit. For purposes of th is 
subsection,  "work" does not include routine dai ly activities of self-care or fami ly  care, 
or routine mai ntenance of the home and yard ,  and "activities" does not include 
recreationa l  gaming or passive investment endeavors. 



4.  A n  em ployee s h a l l  request disabi l ity benefits on a claim form furn ished b y  the 
organ izat ion.  Disabi l ity benefits may not commence more than one year prior to the 
date of fi l ing of the initial claim for disabi l ity benefits. 

5. The provisions of this section apply to any disabi l ity claim asserted against the fund on 
or after July 1 ,  1 99 1 , i rrespective of injury date. 

6.  It is t h e  burden o f  the em ployee t o  show that the inabi l ity t o  obta in  employment or to 
earn as much as the employee earned at the time of inj u ry is due to physical l im itation 
related to the injury, and that any wage loss claimed is the result of the compensable 
injury. 

7 .  If the employee voluntarily l imits income or refuses t o  accept employment su itable to 
the em ployee's capacity, offered to or procured for the employee, the employee is n ot 
entitled to any disabi l ity or vocational rehabi l itation benefits during the l im itation of 
income or refusal  to accept employment un less the organization determines the 
l im itation o r  refusal  is justified. 

8. The organizatio n  may not pay disabi lity benefits un less the loss of �arning capacity 
exceeds ten percent. The injured employee may earn up to ten percent of the 
e mployee's pre i njury average gross weekly earnings with no reduct.ion in  tota l d isabi l ity 
benefits. The em ployee must report any earn ings to the organizat ion for a 
determination of whether the employee is with in the l im it set in this subsect ion.  

9 .  U p o n  securing su itable employment, the inj u red employee s h a l l  notify the organization 
qf the name and address bf the employer, the date the employment bega n ,  and the 
amount of wages being received. If the i njured employee is receiving d isabi l ity 
benefits , the inj u red employee shal l  notify the organization whenever there is  a change 
in  work status o r  wages received. . 

1 0 . The organization shal l  pay to an employee receiving disabi l ity benefits a dependency 
a l lowance for each child of the employee at the rate of fifteen dol lars per week per 
chi ld .  

1 1 .  Dependency a l lowance for the chi ldren may be made d i rectly to either parent or 
guardian at the d iscretion of the organization .  

65-05-08.1 . Verificati on of disabi l ity. 
1 .  An injured employee's doctor shal l  certify the period of disabi l ity and the extent of the 

i nj u red worker's abi l ities and restrict ions. 
2. A doctor certifying disabi l ity shal l  include in the report fi led with the organization :  

a .  The medical basis establ ished b y  medical evidence supported b y  objective 
medical find ings for the certification of di$abi l ity; 

b. Whether the employee is total ly disabled , or, if the employee is not tota l ly  
disabled,  whether the employee is able to  return to any em ployment, and a 
statement of the employee's restrictions and physica l  l im itations;  and 

c .  A professional  opinion as to the expected length of, and reason for, the disabi l ity. 
d .  .A doctor may not certify o r  verify past disabi l ity commencing more than s ixty d ays 

before the doctor's examination of the employee. 
· 

3.  The report must be filed on a form furnis hed by the organizat ion,  or on any other form 
acceptable to the organization .  

4.  T h e  i nj u red em ployee s h a l l  ensure that the required reports for a n y  period o f  d isabi l ity 
a re fi led. 

5. Prior  to the expiration of a period of disabi l ity certified by a doctor, if a report certify ing 
a n  addit ional  period of disabi l ity has not been fi led, or upon receipt of a report o r  other  
evidence indicating an injured employee who is receiving disabi l ity benefits has been 
o r  wil l be released to return to work, the organization shall send a notice to that 
employee of the organization's i ntention to discontinue benefits, including a n  
explanation of t h e  reason for disco ntinu ing benefits, an explanation o f  the employee's 
right to respond,  and the procedure for fi l ing the requ ired report or chal lenging the 
proposed act ion.  A copy of the notice must be mailed to the employee's docto r. 
Thereafter, if the requirec;I certification is not fi led , the organization shal l  discontinue 
d isabi l ity benefits ,  effective twenty-one days after the date the notice of intention to 
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2014 Performance Evaluation of North Dakota Workforce Safety and Insurance 

conducted by Sedgwick 

Page 83 

One oddity that we observed in our review of cases pertains to the method of calculation of 
temporary partial disabi l ity benefits for injured workers who have returned to work but are 
making less than their pre-injury wages. We provide an example of this oddity in the fol lowi ng 
paragraph. 

The statute requires that WSI pay a temporary partial disabi l ity benefit to injured workers whose 

post- injury earn ings are less than 90% of their pre-injury earnings. As an example, one injured 

worker had pre-injury earnings of $598.00 and post-injury earn ings of $51 4.00 for a differen ce of 
$84 . 00.  WSI pays TPD benefits at a rate that is 2/3rds of that difference, or $56.00.  When you 

add the post-injury earnings and the TPD benefit, the total paid amounts to $570 or over 95% of 
the employee's pre-inj ury income. If the injured worker had post-injury earnings of $538.20 or 
90% of their pre-injury earn ings, they would receive no TPD benefit. In short, the way this 

benefit works now, injured workers may earn more in  total income by getting paid less. (See 
Recommendation 4 .2) 

Page 91 

Recommendation 4. 2: High Priority 

We recommend that WSI prepare leg islation governing the payment of temporary part ia l  
benefits for vocational plan participants to be amended such that the combined value of post­
i njury earnings and TPD may not exceed 90% of one's pre-injury earnings. 

WSI Response: Concur. WSI wi l l  evaluate the need for any changes in  legislation 

necessary to i mplement this recommendation.  

F5 I 
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TPD Example 

IW Gross Weekly Wage: 598 

Gross Wage Current Law Proposed Law 
A B c D E G H I 

Combined Post-

Difference (Pre- Combined Post- Injury Earnings Difference 

Pre-Injury Gross Post-Injury Gross Post-Injury as a % Injury less Post- Injury Earnings % of Pre-Injury and TPD (subject % of Pre-Injury (Proposed less 

Weekly Wage Weekly Wage of Pre-Injury Injury) Weekly TPD and TPD Wage to 90% cap) Wage Current) 

(B/A) A-B 2/3*0 B+E F/A H/A H-F 

598 375 63% 223 149 524 88% 524 88% 0 

598 400 67% 198 132 532 89% 532 89% 0 

598 425 71% 173 115 540 90% 538 90% (2) 

598 450 75% 148 99 549 92% 538 90% (11) 

598 475 79% 123 82 557 93% 538 90% (19) 

598 500 84% 98 65 565 95% 538 90% (27) 

598 514 86% 84 56 570 95% 538 90% {32) 

598 525 88% 73 49 574 96% 538 90% (36) 

598 538 90% 60 0 538 90% 538 90% 0 

Note: Proposed law caps combined post-injury earnings and TPD benefits at 90% of pre-injury earnings (0.90*598=538 per week) 



20 1 5  House Bi l l  1 1 02 
Testi mony before the Senate Ind ustry, Busi ness a n d  Labor Comm ittee 

P resented by Tim Wa h l i n  
Workforce Safety a n d  Insura nce 

Date :  Marc h q ,  20 1 5  

�v1 r .  Chairm a n ,  �v�embers of the Committee: 

My name is Tim Wahl in  with Workforce Safety and I nsurance (WSI ) .  I am here today to 
testify in support of House B i l l  No. 1 1 02 .  

Section 1 :  The current section of the law regarding defin ition of a health care provider 
is  outdated . The proposed changes update the statute to include add itional areas of 
med ical expertise that WSI recogn izes as a hea lth care provider. The proposed 
changes to this statute conform to WSl 's current practices of doing business. 

Section 2: The current section of the law regarding the presumption  of fu l l-time paid 
fi refig hters · ·and law enforcement appl ies on ly to those claims that resu lt in tota l or partial 
d isabi l ity or death . Currently, WSI has been applying this statute to al l  claims, inc lud ing 
med ical on ly c la ims,  d isabi l ity ·c1aims, and death claims. The p roposed changes to this 
statute, which entai l  removing the words "result ing in total or partial d isab i l ity or death , "  
a re intended to cla rify the  legislative intent regard ing appl ication.  

Section 3:  The proposed changes to the temporary partial d isabi l ity statute create 
equ ivalency between the monetary rates for temporary total d isab i l ity benefits and 
temporary partial d isabi l ity benefits. Accord ing to another section of law, N DCC Section 
65-05-08, WSI may not pay d isabi l ity un less the loss of earn ings capacity exceeds 1 0  
percent. The reverse also holds true. The employee may earn up to ten percent of their 
pre inju ry wage without reduction in the tota l d isabi l ity benefit. However in  a hand fu l l  of 
scenarios this confl icts with benefit calcu lations on . partial d isabi l ity payments.  

As noted in WSl 's 20 1 4  Performance Evaluation,  Recommendation No.  4.2 ,  in some 
partia l disabi l ity cases an inj ured worker received greater than 90% of h is pre-injury 
average weekly wage when combin ing the inju red worker's temporary partial d isabi l ity . 
check from WSI and h is paycheck from the employer. The proposed changes prevent 
th is from happen ing by specifica l ly stating the injured worker's combined temporary 
partial d isabi l ity check, dependency al lowance, and post- inju ry paycheck may not 
exceed 90 percent of h is pre-injury average weekly wage. 

Section 4 :  The proposed changes to th is statute include housekeeping changes to the 
structure of the section .  Currently, the statute reads as one lengthy paragraph .  The 
p roposed changes wi l l  b reak i t  down into subsections. 

Add itional ly the changes extend the scholarship award to consistently apply to 
recipients between 23 and 26 years of age. Currently, the defin it ion of a chi ld is 

1 

:# I 



between 1 8  and 22 years of age. The proposed changes a lso clarify that scholarsh ips 
may be awarded at the sole d iscretion of WSI .  

Section 5:  This proposed amendment perm its WSI to share information with state and 
fede ra l . agencies for the . purpose of admin istering the duties of that state or federa l  
agency. With these changes, WSI can notify Job  Service North Dakota of d isabi l ity 
payments being issued to an inj u red worker who may a !so be receiving u nemployment 
benefits . This amendment wil l permit WSI to commun icate with Medicare ,  assisting 
inj u red  workers in untang l ing e l ig ib i l ity for that program.  

Section 6 :  The proposed changes to this statute e l im inate the requ i rement of  an 
adm i n istrative order when affi rming a vocational rehabi l itation p lan .  The proposed 
changes wi l l  a l low WSI to affirm the vocational rehabi l itation plan by issu ing a Notice of 
Decis ion.  If the Notice of Decision is appealed by the injured worker or  the employer, 
then WSI will issue an admin istrative order. These changes are consistent with the 
current  Notice of DeCision procedLJre ,  as found in N . D .C .C'. Section 65-0 1 - 1 6 , which is 
the cu rrent practice of doing business on a l l  other decisions and awards.  

Section 7 : . The proposed changes regarding rehabi l itation p i lot programs do .not a lter 
WSl 's  abi l ity to e$tab l i.sh  rehabi l itation pi lot programs, but reduces and s impl ifies the 
reporting requ i rements on those pi lot programs. 

Section 8: The proposed changes to this statute regard ing WSl 's educational loan fund 
a re not substantive . The proposed changes s imply clarify . that ch i ldren of inju red 
workers must meet the definition of chi ld at the time of the in it ial loan appl ication . 

Secti o n  9 :  The proposed changes to th is statute regard ing the average weekly wage of 
a vo lunteer fi refighter, emergency or d isaster volunteer, volunteer health practit ioner, 
and community response team member clarify that the average weekly wage from the 
cla imant's business or emp loyment can on ly be inc luded if the claimant's business o r  
employment is covered by  WSI or coverage i s  otherwise secured a t  the date of  first 
d isab i l ity. This remains consistent with WSl 's  current i nterpretation of the statute . 
Because there has been a recent case where it was al leged the language was unclear, 
it is the organization 's intent to re-address .the matter to the legislature and provide 
c larification . 

The p roposed changes mirror the language in the defin ition of average weekly wage 
fou nd in N . D .C .C .  Section 65-0 1 -02(5) , which requ i res that for i nclusion in  the 
calcu lation of an inju red worker's average weekly wage,  the wages m ust be in 
emp loyment for which coverage is required or  is otherwise secured at the date of fi rst 
d isab i l ity. This change does not alter WSl 's  current appl ication .  

Th is  concludes my testimony and I would be happy to answer any questions you may 
have. 
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2014 Performance Evaluation of North Dakota Workforce Safety and Insurance 

Page 83 

One oddity that we observed in our review of cases pertains to the method of calculation of 
temporary partial d isabi l ity benefits for i njured workers who have returned to work but are 
making less than their pre-injury wages. We provide an example of this oddity in the fol lowing 
paragraph.  

The statute requires that WSI pay a temporary partial disabil ity benefit to injured workers whose 

post-inj ury earnings are less than 90% of their pre-injury earnings.  As an exam ple, one injured 
worker had pre-injury earn ings of $598.00 and post-injury earnings of $51 4.00 for a difference of 
$84 . 00.  WSI pays TPD benefits at a rate that is 2/3rds of that difference, or $56.00. When you 

add the post-injury earnings and the TPD benefit, the total paid amounts to $570 or over 95% of 

the employee's pre-injury income. If the injured worker had post-injury earnings of $538.20 or 

90% of their pre-injury earnings, they would receive no TPD benefit. In short, the way this 

benefit works now, injured workers may earn more in  total income by getting paid less. (See 
Recommendation 4.2) 

Page 91 

Recommendation 4. 2: High Priority 

We recommend that WSI prepare legislation governing the payment of temporary partia l  
benefits for vocational p lan participants to be amended such that the combined value of  post­
injury earnings and TPD may not exceed 90% of one's pre-injury earnings. 

WSI Response: Concur. WSI wi l l  evaluate the need for any changes in  leg islation 
necessary to i mplement this recommendation.  
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TPD Example 

IW Gross Weekly Wage: 598 

Gross Wage Current Law Proposed Law 

A B c D E F G H I 

Combined Post-

Difference (Pre- Combined Post- Injury Earnings Difference 

Pre-Injury Gross Post-Injury Gross Post-Injury as a % Injury less Post- Injury Earnings % of Pre-Injury and TPD (subject % of Pre-Injury ( Proposed less 

Weekly Wage Weekly Wage of Pre-Injury Injury) Weekly TPD and TPD Wage to 90% cap) Wage Current) 

(B/A) A-B 2/3*D B+E F/A H/A H-F 

598 375 63% 223 149 524 88% 524 88% 0 

598 400 67% 198 132 532 89% 532 89% 0 

598 425 71% 173 115 540 90% 538 90% (2) 

598 450 75% 148 99 549 92% 538 90% (11) 

598 475 79% 123 82 557 93% 538 90% (19) 

598 500 84% 98 65 565 95% 538 90% (27) 

598 514 86% 84 56 570 95% 538 90% (32) 

598 525 88% 73 49 574 96% 538 90% (36) 

598 538 90% 60 0 538 90% 538 90% 0 

Note: Proposed law caps combined post-injury earnings and TPD benefits at 90% of pre-injury earnings (o.90•59s=538 per week} 
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Good Morning Committee Chairman Klein and members of the 

Senate I ndustry, Business and Labor committee. 

For the record my name is Tom Ricker, I am the President of the 

North Dakota AFL-CIO, representing working men and women in 

North Dakota. 

The North Dakota AFL-CIO is opposed to H B  1 1 02,  specifically 

section 3 of this bill .  

Section 3 of this b il l  states "If  the injury causes temporary partial 

disability resulting in decrease of earning capacity, the disability 

benefit is  sixty-six and two-thirds p ercent of the difference between 
the i nj ured employee's average weekly wages before the inj ury and 

the employee's  wage-earning capacity after the i njury in the same or 

another employment. Partial disability benefits are subject to a 

maximum of one hundred twenty-five percent of the average weekly 

wage in the state. The combined partial disability benefits, 

dependency allowance, and post inj ury wage-earning capacity may 

not exceed ninety percent of the pre i nj ury weekly wage of the 

employee after deductions for social security and federal income 
tax." 

This language would essentially result in a ten per cent reduction in 

benefits to an inj ured worker collecting partial disability benefits. 

This bill  would not even allow an employer to decide if they wanted 

to make up the difference so an i nj ured worker could make the same 

wages after a workplace i nj ury as prior to the workp lace i nj ury 

while collecting partial disability benefits. That is  wrong. Why 

should WSI be i nterfering with employers decisions that would 

negatively impact inj ured workers. 
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When this bill  was heard i n  the House I B L  committee these concerns 

were raised and considerable discussion about the difference 

between the i nj ured employee's average weekly wages before the 

inj ury and the employee's wage-earning capacity after the i nj ury, I 
believe those are 2 separate things. The House I B L  committee 

chairman said maybe an amendment was in order to address this 

issue, however no amendments were added prior to the committee 

making a recommendation and bringing it to the house floor for 
passage. 

I would l ike to thank You for allowing me the opportunity to speak 

in opposition of H B  1 102, and I would encourage the Senate I B L  to 

consider an amendment that would correct the reduction in benefits 

to inj ured workers in this bill, if there was an amendment to correct 

this injustice to i nj ured workers we would have no issues with the 

bill ,  and I will stand for any q uestions. 
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Prepared by the Legislative Council staff for 
Senator Sinner 
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1 1 02 

Page 3, after line 2, insert: 

"4. If the partial disability exceeds three years. in calculating partial disability 
benefits the organization shall adjust the amount of the injured employee's 
average weekly wages before the injury as used for purposes of this 
section to calculate partial disability benefits. The amount of the 
adjustment is equal to the annual percentage change in the state's 
average weekly wage. "  

Renumber accordingly 

Page No. 1 1 5.8027.01 005 
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65-05-10.1.  Long-term tempora ry partia l  d isabi l ity inflation a dj ustment. 

This  b e n efit only appl ies  to c la ims with a d ate of first d isab i l ity or d ate of successfu l 

rea p p l i cation occu rring after J u n e  30, 1991. For these cla ims, begi n n i n g  o n  t h e  first day of J u ly 

i m m ed i ate ly fo l lowing t h e  fifth fu l l  year of part i a l  d isabi l ity and every year thereafter, a n  

i nj u red e m p loyee who h as received a waiver of the five-yea r  cap o n  p a rt ia l  d isabi l ity b e nefits 

u n d e r  section 65-05-1"0 is e l igib l e  for a l u m p  s u m  i nflation a dj u stment. The organization s h a l l  

ca lcu lat e  t h e  l u m p  s u m  i nflat ion a djustment u n d e r  this sectio n on J u ly first of each yea r  by 

m u ltip ly ing the p revious year's p e rcent i ncrease i n  the state's average weekly wage, if a ny, b y  

t h e  tota l  a m o u n t  o f  p a rt ia l  d isab i l ity p aym ents pa id  to the injured e m ployee i n  the preced i n g  

twelve m onths, inc lud ing t h e  p reced ing year's i nflationary a djustment award . 
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Tem�orar� Injured Worker Pa�ments 

Pre-inj u ry wage s 25.00 Pre-inj u ry gross pay: $ 1,000.00 
Pre-inj u ry hours 40 
Post- inj u ry wage s 15.00 
Post- inj u ry hours 

Max Post Injury Comp 90% s 900.00 

10% 20% 30% 40% 50% 60% 

Post i nj u ry earni ngs s 60.00 s 120.00 s 180.00 s 240.00 s 300.00 s 360.00 

Difference between N ew & Old s 940.00 s 880.00 s 820.00 s 760.00 s 700.00 s 640.00 
@66.67% @66 .67% @66 .67% @66.67% @66.67% @66.67% 

WSI Payments s 626.70 s 586.70 s 546.69 s 506.69 $ 466.69 s 426.69 

Max.  post injury com pensaton s 686.70 s 706.70 s 726.69 s 746.69 s 766.69 s 786.69 

Difference: s (313 .30) s ( 293 .30) s (273.31) s (253.31) $ (233.31) s (213 .31)  

*This scenario assu mes that the i nj u red worker h a s  not reached the compensation maxi m u m  o f  125% o f  ave. weekly wage. 

* *This a lso assumes that the worker is earning same hourly wage as previously earned. 

* * *Other questions remain . 

• 

70% 80% 90% 

s 420.00 s 480.00 s 540.00 

s 580.00 s 520.00 s 460.00 
@66.67% @66.67% @66.67% 

s 386.69 $ 346.68 s 306.68 

$ 806.69 s 826.68 s 846.68 

s ( 193.31 )  s ( 173.32) $ (153.32) 
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HB 1 102 - Proposed amendment 

Example: 

Salary before inj ury: $ 2 5/hour @ 40 hrs = base of $ 1,000 per week 

Salary after injury: $20/hr @ 30 hrs = $600 per week 

WS I eligibility: $400 per week @ .66.67 = $2 66. 6 7  

Total pay: $866. 6 7  p e r  week. Wage loss: $ 1 3 3. 3 3/wk 

Maximum potential earnings total :  $ 1 000 @ 90% = $900 

According to the testimony by WSI - Wahlin this bi l l  changes this worker's total 
potential compensation to $900 for up to five or seven years, no matter what 
happens to the worker's personal situation. 

• If the worker's wages are $ 1 5 @ 2 0  hrs = $3 00, difference is $700 * .6667 = 
$466. 6 7  or $766.67 - loss of $ 2 3 3 . 3 3  - big loss. 

• I f  the worker's wages increase to $2 5/hr @ 3 0  hrs, the worker earns $750 
and is eligible for $250 * .6667 or $ 1 66.67 or $9 1 6.67 / week = $900 max. 

• I f  the worker's wages increase to $2 0/hr @ 3 5  hrs, the worker earns $700 
and is eligible for $300 * .6667 or $200 or $900.00/ week = $900 max. 

These wages limitations are set for five years with no potential for increases. 

My amendment would:  

• Give the temporarily inj ured worker who is on this plan for more than three 
years an increase in the maximum wages by the same index that is used for 
injured workers who receive wages for permanent partial injuries but only if 
the inj ured worker receives wage subsidy beyond three years. 

Example:  $900 max with the most recent 4. 1 % increase means new max is $936.90 
still  far below the pre-inj ury wage. It would take an increase greater than 1 1 . 1 1  % to 
exceed the pre-injury wage . 



Procedure I Assumptions: 

Annual  Wage I nflatio n :  5 . 0% 

O u sta n d i ng TPD Claims as of 2/28:/2015: 

1.  Sepa rated o utsta n d i ng TPD's  a s  of 2/28/2015 i nto the fo lowing catego ries: 

2 .  

3 .  

4 .  

5 .  

a .  LOE of J u ne 3 0 ,  1 9 9 1  a n d  pr ior 
fo r LO E after J u ne 30,  199 1 :  
b .  Cla i m a nts w i t h  c u m u l at ive TPD days exce e d i ng 5 years 
c. Cla i m a nts with c_u m u lative TPD d ays betwee n  4 and 5 years 
d .  C l a i m a nts w i t h  cum u lat ive TPD days betwee n  3 a n d  4 years 
e.  C l a i m a nts with c u m u la tive TPD d ays between 2 a nd 3 years 
f. C l a i m a nts with c u m u la tive TPD days between 1 a nd 2 years 
g .  C l a i m a nts with c u m u l ative PTO d ays between 0 and 1 yea rs 

For a .  

F o r  b.  

For c .  

For d .  

L O E  o f  June 30, 199 1 a nd prior 

Assumed Lifeti me TPD benefits.  
U s i ng b i rt h  d a�e i n  t h e  record, calcu lated Cla i m a nt 's  age and Life E x pecta ncy. 
Ca lcu lated yearly i nf lat ion a dj u stme nt, capping at 90% x P re-I nj u ry Wage - Co m p  rate - Post I nj u ry e a r n i ng ca paca ity 
S u m m ed across a l l  years t h ro ugh Life Expecta ncy. 

Claimants with c u m u i ative TPD days exceeding 5 yea rs 

N o  a d d it iona l  costs u n d e r  the p ro posed a m e n d m e nt si nce c la ims a·re a l ready pa ssed the 5th yea r. 

Claimants with c u m u l ative TPD days between 4 and 5 yea rs 

Esti mated the 1cost of the weekly CO LA adjust m e n t  for Yea r  4-5 a s :  P re - I nj u ry AWW x 5% I nfl at ion x . 667 
M u lt i p l ied the 1 ca lcu lated i_nflat ion adjustment  t imes t h e  n u m be r  of weeks re m a i n i ng i n  Yea r  4-5 

Claimants with c u m u lative TPD days betwee n 3 and 4 yea rs 

Est im ated the lcost of the wee kly CO LA a dj u st m e nt for Yea r 3-4 a nd Yea r 4-5 .  
M u lt i p l ied the[ ca lcu lated Yea r  3-4 i nflatio n a dj ustment t imes the n u m be r  of weeks re main ing i n  Year 3-4. 
M u lti p l ied the calcu lated Yea r  4-5 inflat ion adjust m e nt t imes 5 2  weeks. 

w 
-
w 
0 
-

Gi 



6 .  For e.  

For f. 

For g. 

Claimants with cu m u l ative TPD d ays between 2 a n d  3 yea rs 

Claima nts with cu m u l ative TPD days between 1 a n d  2 years 

Clai ma nts with cumu lative PTD days between 0 a n d  1 yea rs 

Esti mated the, cost of the weekly COLA a dj ustm e n t  fo r Year 3-4 a n d  Yea r  4-5.  
M u lt ip l ied the ca lcu lated Year 3-4 i nfl at i o n  a dj ust m e nt t imes 52 weeks.  
M u lt i p l ied the ca lcu lated Year 4-5 i nfl at i o n  adjustment t i m es 52 weeks. 

7. Adj ustment for Claims Closu re over time. 

For 5.  and 6 .  a bove, tota l est imated add it io n a l  d o l l a rs due to the wage i nflat i o n  ca lcu lat ion adjusted fo r potentia l 
c l a i m s  c l o s u re ove r t ime.  

C la ims clos u re ( he re reduct ion i n  Open TPO cou nts) based on Open Co u nt movement over  t ime fo r 
Al l  T ime Loss c la i m s  lagged two ye a rs to account fo r I n it ia l no be n efits. 

8.  I B N R  cou nts for TPD: 
Based on Open cl a i m  cou nts as of 2/28/2015 
TPD I B N R  counts a t  the e n d  of yea r  2-3 assume to be 50% of the outdsta n d i ng no c la ims fo r the 

last t h ree fisca l yea rs at the e n d  of y e a r  2 .  
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Adopted by the I nd ustry, Business and Labor 
Committee 

March 30, 201 5 

PROPOSED AMENDMENTS TO HOUSE B I LL NO. 1 1 02 

Page 1 ,  l ine 3, replace "65-05-02" with "65-01 -02" 

Renumber accord i ngly 
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