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Explanation or reason for introduction of bil l/resolution: 

Relating to workers' compensation independent medical examinations 

Min utes : 

Chairman Klein: Opened the hearing. 

Senator Kilzer: Said that he brought the bill because he feels there is still some unfairness 
to the injured worker, particularly the worker who suffers a prolonged time period in his or 
her recovery. He said that Senator Carlisle and Dean Haas and himself, have all worked at 
the Workers Compensation Bureau in the past. They know that the workers' compensation 
system in North Dakota is the only State run plan in the country. All others are contracted 
out, usually to insurance companies. Even though we do have the best system in the 
country, the lowest rate and the highest satisfaction, in the area of independent medical 
examinations they feel, they could do better. He continues on explaining the problems the 
injured worker faces and going over the bill (2:55 to 12:05). 

Senator Andrist: Asked if there is no face to face consult between the patient and the 
independent medical examiner. 

Senator Kilzer: Said yes, that the independent medical examiner does examine the patient, 
usually for forty five minutes to an hour. There is face to face, that is why the injured worker 
has to go to Minneapolis, most of the time. 

Chairman Klein: Said the injured worker is compensated for his travel. 

Senator Kilzer: Said the injured worker is usually given mileage and sometimes they can't 
drive and then they are given an air ticket and put up overnight. 

Senator Sinner: Asked about his history working with WSI. 

Senator Kilzer: Said he worked with what was called the workers' compensation bureau at 
that time. He worked in medical services and also worked in claims and reviewed a lot of 
these cases and gave advice to the director of workers' compensation. 
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Senator Sinner: Asked since the time he had worked there if there has been a lot of 
changes in the process and if he is feeling that the injured worker is being treated 
differently today than when he was there. 

Senator Kilzer: Said the IME has been used for a long time preceding him. It has been 
used more recently then it was years ago. There was a gradual conversion from the 
assessment team over to using the IME examiner and in more recent years he thinks they 
have had more out of state examiners. 

Questions and comments continue (14:41- 19:20). 

Dean J. Haas, Attorney for Larson Latham Huettl, LLP: He practices also in workers' 
compensation. Written Testimony Attached (1). The State of North Dakota WSI, 2008 
Performance Evaluation Report (2). The Code of Federal Regulations, Evaluating opinion 
evidence (3). Testimony given and questions asked, (19:16 - 27:58). 

Stefan Little, Attorney: He is an attorney practicing workers' compensation law. He has 
worked for the Legislative Council, the Attorney General's office and has been practicing 
workers' compensation for about 28 years. The ALJ is not an appeals process; the 
administrative hearing in front of the ALJ is simply the final step in the administrative 
adjudication of the claim before it is appealed to the district court. To give the ALJ the 
authority to consider the evidence at first blush, is simply, due process, it is what the 
Supreme Court has required. Regarding allowing injured workers to present their doctors 
testimony, is really what that does. He has had hundreds to thousands of hearings and 
maybe one or two where the doctor has actually testified and in both the cases it was 
because the doctor waved the fee. Injured workers can't compete with WSI in terms of 
experts. Allowing the injured workers doctor to testify is a matter of fairness and from the 
ALJ's perspective it allows both parties to present the same sort of evidence at the hearing 
and allows cross examination, it allows the ALJ if they have questions to ask both experts 
the questions. The Supreme Court has wondered on a few occasions why we have the 
injured doctor's evidence, simply by a letter. The answer is, that is all the injured worker can 
afford. This would improve the process and provide a little more fairness to the adjudication 
process. He doesn't disagree with either of the alternatives that Senator Kilzer suggested. 
WSI having medical evaluations on speed dial is not helpful to the fairness of this system. 

Senator Murphy: Asked how long this practice has been going on. 

Stefan: Said he has been representing the injured worker in front of WSI for 28, 29 years. 
He would term this a lopsided process that has accelerated since 1995. 

Questions and comments, (32:58 - 39:07) 

Tim Wahlin, Chief of Injury Services for Workforce Safety & Insurance: Written Testimony 
Attached, (4). (39:46 - 46:00) 

Senator Murphy: Asked if he was saying that the previous testimony of Attorney Little, 
when he stated that of the hundreds perhaps thousands of cases, that he has taken for 
injured workers that only two doctors had a physical presence because the injured worker 
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couldn't afford a doctor, are you saying you actually pay for that and the workers don't 
know that and the attorneys don't know that? 

Tim: Said both statues and administrative rules have been generated based on that statute, 
allow for reimbursement, not only of attorney fees for that case they will also reimburse the 
cost if they are filed appropriately. 

Senator Murphy: Said you are saying the attorneys that are here today don't know the 
opportunities involved. 

Tim: Said they all submit their attorney fees, they all submit their cost. They pay them when 
they are successful. The difference is they are asking for guaranteed payments irrespective 
of outcome. 

Chairman Klein: Said and currently what we have is you have to win to get your attorney's 
fees paid for. 

Tim: Said that was correct. 

Senator Sinner: Asked if there were any restrictions on those fees. 

Tim: Said there are a restriction on the fees, depending on the level of which the litigation 
has advanced has a cap. The maximum cap we will pay and to go above that cap there has 
to be requests and special circumstances and/or they have to go to the district court and 
ask for that cap to be exceeded. 

Senator Murphy: Said the situation is that an injured worker can recoup the fees of having 
their doctor testify but only if they win, so these attorneys for injured workers know that only 
about one percent end up winning on these IME's. 

Tim: Said that is not the numbers that they recognize. 

Senator Murphy: Said so the attorneys are in error when they state that? 

Tim: Said the one percent that was referred to, he doesn't know where that number comes 
from. He said basically they win two thirds of the hearings. 

Senator Sinner: Said in the one third cases that the attorneys and clients win, WSI pays all 
the cost and are there cost that aren't paid? 

Tim: Said the administrative rules says that they have to seek permission if they are going 
above the $150 cap, routinely that is granted. 

Senator Sinner: Asked him to explain the 150 dollars, if it was an hour, a case, a week. 

Tim: Said that it is $150 for the case for costs, not attorney fees. 

Senator Sinner: Asked what costs are. 
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Tim: Said that cost could include everything from payment of court reporters, to payment of 
witnesses to those types of expenditures. 

Senator Sinner: Said 150 dollars, that he gets more money than that driving back and forth 
to Fargo on a weekend as a legislator, which is outrageous in his opinion. 

Chairman Klein: Said that the costs and the attorney fees were addressed in the last 
legislative session, they are tweaked from time to time. 

Tim: Said the actual attorney fees and cost are established through the administrative rules 
process. The bill you are referencing is the state law that we would pay five hundred dollars 
for an attorney review, one the case was at the decision office irrespective of outcome. So 
yes that was changed. 

Chairman Klein: Closed the hearing. 
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Explanation or reason for i ntrod uction of bi l l/resolution: 

Relating to workers' compensation independent medical examinations 

Minutes: Discussion 

Discussion on the bill followed (0- 1:15). 

Senator Sinner: Said he was in favor of the bill but would entertain a motion to limit the 
expenses that would be paid for the employees treating physician. He feels that is a 
reasonable compromise for the bill. Knowing that Senator Kilzer has a long and honorable 
service to this agency; he felt it is incumbent upon them to research this a little further and 
to come up with a solution that would solve some of these issues. 

Chairman Klein: Said that Senator Sinner would be working on amendments and that they 
will hold this over until next week. He closed the meeting. 
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Explanation or reason for introduction of bil l/resolution: 

Relating to workers' compensation independent medical examinations 

Minutes: Amendment and Vote 

Chairman Klein: Opened the meeting. 

Senator Sinner: Said he has an amendment that takes out the whole section in subsection 
2, which is controversial to most in the committee and leaves in the language on page 1, 
section 1, and subsection 2. 

Senator Sinner moved to adopt the amendment, 13.0754.01001. 

Senator Sorvaag seconded the motion. 

Roll Call Vote: Yes - 7 No - 0 

Senator Sinner moved a do pass as amended. 

Senator Sorvaag seconded the motion. 

Roll Call Vote: Yes - 7 No - 0 Absent- 0 

Floor Assignment: Senator Sinner 

,, 



Bill/Resolution No.: SB 2298 

FISCAL N OTE 
Requested by legislative Council 

01/2212013 

1 A. State fiscal effect: Identify the state fiscal effect and tfie fiscal effect on agency appropriations compared to funding 
I d . .  t d  d t /eve s an appropnations anttctpa e un er curren law. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing and provides for organizational payment of testifying expenses for the treating doctor at an 
administrative hearing. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B.  Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, fine item, and 
fund affected and the number of FTE positions affecte�. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive bu�9,�t or relates to a continuing appropriation. 

' 

! ! 



Name: John Halvorson 

Agency: WSI 

Telephone: 328-6016 

Date Prepared: 01/24/2013 



BILL NO: SB 2298 

WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL DESCRIPTION: De Novo Review/Payment of Treating Doctor Testifying Expenses 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing and provides for organizational payment of testifYing expenses for the treating doctor at 
an administrative hearing. 

FISCAL IMPACT: Because estimated costs associated with this bill rely on an estimate ofthe number of 
injured workers utilizing this provision, and the number will likely change should this bill become law; we 
believe the fiscal impact is not quantifiable. However; if utilized, potentially significant costs will be generated 
by the provision allowing the employee's treating doctor to testifY at the administrative hearing at the expense 
of the organization. 

DATE: January 24, 2013 

. ! . ,  



1 3. 0754.01 00 1  Prepared by the Legislative Council staff for 
Title.02000 Senator Sinner 

February 6 ,  201 3 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2298 

Page 1 ,  l ine 1 ,  remove "to create and enact subdivision c of subsection 3 of section 65-05-28 of 
the" 

Page 1 ,  remove l ine 2 

Page 1 ,  l ine 3, remove "examinations;" 

Page 2, remove l ines 4 through 9 

Renumber accordingly 

Page No. 1 



Date: 2/12/2013 
Roll Call Vote #: 1 

2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILURESOLUTION NO. 2298 

Senate I ndustry, Business, and Labor Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 13.0754.01001 

Action Taken: D Do Pass D Do Not Pass D Amended 1Z1 Adopt Amendment 

D Rerefer to Appropriations 0 Reconsider 

Motion Made By Senator Sinner 

Senators 
Chariman Klein 
Vice Chairman Laffen 
Senator Andrist 
Senator Sorvaag 
Senator Unruh 

Yes 
X 
X 
X 
X 
X 

Seconded By Senator Sorvaag 

No Senator Yes N o  
Senator Murphy X 
Senator Sinner X 

Total (Yes) _7.:....._ ________ 
No _0::.__ ___________ _ 

Absent 0 
--------------------------------------------------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



Date: 2/1 2/20 1 3 
Roll Call Vote #: 2 

2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. 2298 

Senate Industry, Business, and Labor Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 1 3.0754.01 001 

Action Taken: [gl Do Pass D Do Not Pass [gl Amended D Adopt Amendment 

D Rerefer to Appropriations D Reconsider 

Motion Made By Senator Sinner 

Senators 
Chariman Klein 
Vice Chairman Laffen 
Senator Andrist 
Senator Sorvaag 
Senator Unruh 

Seconded By Senator Sorvaag 

Yes No Senator 
X Senator Murphy 
X Senator Sinner 
X 
X 
X 

Yes No 
X 
X 

Total (Yes) _7 __________ No _0=----------------

Absent 0 �---------------------------- ---

Floor Assignment Senator Sinner ������---------------------------------------

If the vote is on an amendment, briefly ind icate intent: 



Com Standing Committee Report 
February 13, 2013 1:20pm 

Module ID: s_stcomrep_26_028 
Carrier: Sinner 

Insert LC: 13.0754.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
SB 2298: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2298 was placed on the 
Sixth order on the calendar. 

Page 1, l ine 1, remove "to create and enact subdivision c of subsection 3 of section 65-05-28 
of the" 

Page 1, remove l ine 2 

Page 1, l ine 3, remove "examinations;" 

Page 2, remove lines 4 through 9 

Renumber accordingly 

(1) DESK (3) COMMITIEE Page 1 s_stcomrep_26_028 
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Job 20217 

renee Committee 

Relating to workers compensation independent medica examinations 

Minutes : Written testimony, attachments 1 and 2 

Hearing opened. 

Tim Wahl in ,  chief of injury services at WSI :  Refer to written testimony, attachment 1 .  

4:19 Chairman Keiser: Why do we want the court to determine a policy? 

4:27 Tim Wahl in :  Ultimately, the legislative body is charged with writing the law. lf there 
is a quarrel about how the law it to be applied, or what the interpretation of that law may be, 
the court is the deciding factor in that area. When we interpret statutes, we look at the 
words within the statute and try to apply those words with the knowledge of what went on in 
these hearings. 

4:57 Chairman Keiser: If we failed at writing the statute in a way that the court could 
appreciate and understand it, why are we not rewriting the statute in a way that reflects the 
policy position of the legislature versus the supreme court? 

5:21 Tim Wahl in :  We do not have an answer yet from the supreme court. 

5:25 Chairman Keiser: I understand that. Whatever they rule would take effect. But 
whatever the legislature does would become the law on August 1. 

Tim Wahl in :  That is correct. 

5:45 Chairman Keiser: What is de novo review, and how is that different? 

6:11 Tim Wahli n :  It is a review of the facts from the beginning in order to make an 
independent determination without giving deference to the underlying determination. 

6:24 Chairman Keiser: Previously, we had been operating that they had to find a 
reasonable basis to overturn the ruling of WSI. 
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Tim Wahl in :  That is what we drafted in administrative rule to put into effect, that a 
reasonable mind could reasonably conclude in the manner that the agency did. 

6:45 Chairman Keiser: That was the standard that they would use to make a 
determination based on WSI's decision. 

Tim Wahl in :  That is correct. 

6: 55 Chairman Keiser: But with this bill, we throw that away and go to a de novo review 
so the administrative law judges (ALJ) will start from scratch and will make a ruling 
regardless of previous rulings anywhere. 

7:15 Tim Wahl in :  That is correct. 

7:21 Representative Becker: If I understand correctly, this change would nudge the 
potential for the final determination a bit away from WSI? 

7:51 Tim Wahli n :  It gives more autonomy to the ALJ in their determination. The ALJ is 
less bound by what it is that WSI had done. 

8:20 Representative Frantsvog : Should we be doing anything until the supreme court 
has had their ruling? 

8:32 Tim Wah l in :  That is a fair question. I do not have an answer. This bill is not an 
agency bill; it was brought forward by other parties. 

8:57 Representative Frantsvog : When your board reviewed it, was that an issue they 
discussed? 

9:04 Tim Wah l in :  No, it was not a consideration that I recall. 

9:15 Representative Ruby: Is there a case that is heading there now or one that is 
pending for which we are waiting? 

9:22 Tim Wahl in :  There is one pending. I t  has already been heard. 

9:29 Representative Kreun :  What was the determining factor when the board changed 
its stance after the engrossment? 

9:45 Tim Wah l in:  Prior to its first engrossment, this bill also contained amendments to 
another statute that would require the agency to pay in all circumstances the costs of an 
injured working bringing a physician to testify live at trial. Currently, there is a fee rule 
whereby if an injured worker is successful, we will pay up to certain caps of those costs, but 
it requires that it is successful. The first version of this bill took that away, but that change 
got amended out in the Senate. It came back to the board, and the board reviewed their 
position. There was spirited debate 
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10:35 Representative M. Nelson: How would this mesh with the preferred provider 
program? 

10:40 Tim Wahl in :  There would not be an impact between the two. Reviewed concept of 
preferred provider program. 

11:45 Representative M. Nelson: Clarified what he meant by preferred provider program. 

12:04 Tim Wahl in :  There may be some interaction between the two. Elaborated. 

12:28 Representative Kasper: What is the name of the pending court case which 
addresses this issue? 

Tim Wahl in :  Albright. 

12:40 Representative Kasper: If the court rules in favor of the injured worker, what would 
be the impact to WSI without any legislation this session? 

12:53 Tim Wahl in :  If Albright was successful, they would read the underlying statute to 
create a presumption in favor of a treating physician that has to be rebutted by further 
testimony. At this point in time, the agency is able to select from the most persuasive 
opinion. There was never a presumption in place. Basically, it will shift the burden of proof 
to presume that what a treating physician says is correct unless we can prove otherwise. 

13:54 Representative Kasper: If that occurs, what do you see as the impact to WSI rates 
or the fund in the future? 

14:05 Tim Wah l in:  It will make it more likely for an injured worker to have a successful 
claim. To the extent there are more successful claims that are currently not successful, 
obviously it would raise those, but we have not done any pricing on that. 

14:36 Chairman Keiser: Drew attention to statement on fiscal note that they are unable 
to quantify the proposed change. 

15:04 Representative Ruby: If the court case rules on the side of Albright, would we 
need to come back and put this language in, or it would be part of the interpretation of the 
courts and existing language would be fine? 

15:30 Tim Wahl in :  I do not see the language that is being proposed in this bill affecting 
any determination that Albright may or may not make. It is additional language added to a 
statute, and the entire interpretation of the statute. This is not going to alter anything that is 
being argued right now at Albright. 

16:00 Representative Amerman : For an ALJ decision, you said that potentially it would 
give injured workers a better chance to win their cases at that level. In actuality, you do not 
have to accept the ruling, do you? It would be up to the injured worker to go to the next 
level, right? 
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16:42 Tim Wah l in:  To the extent the agency finds a claim not compensable, the injured 
worker has the ability to appeal . That has changed. If the injured worker goes to the 
administrative law judge level and the administrative law judge rules against WSI in favor of 
the injured worker, we have the ability to appeal if we do not think it is a compensable 
claim. 

S u pport: 

17:45 Allen Hoberg, director of the Office of Admin istrative Heari ngs: Distributed 
written testimony, attachment 2. Provided explanation of de novo review in the context of 
WSI determinations. It is important to have this stated that it should be de novo review 
rather than WSI's rule based on a reasonable standard. That is a standard used by the 
courts on judicial review. Reasonableness on what WSI decided based on the information 
they had is a big difference from having all of the information on a de novo review. 

19:30 Chairman Keiser: If you use the current standard, the reasonableness standard, 
doesn't the judge get all of the file? Can't they review the entire file? It's just that they have 
to find a reasonable basis based on what's in the file to overturn WSI? You get to see the 
doctor's opinion and everything else, don't you? 

19:58 Allen Hoberg : The reasonableness standard goes just to this issue of the treating 
doctor's opinion. There may be other evidence that comes in at the hearing besides what 
WSI had. You get to see everything that WSI saw. So as to judging what they did, we 
would judge it only on a reasonableness standard as to what they did, without having any 
further evidence. De novo review means that you take additional evidence; you may have 
additional evidence and testimony at the hearing. 

20:32 Chairman Keiser: For clarification, gave an analogy of the supreme court 
examining the procedure used by a lower court. In a sense, that is where you are without 
this bill. The supreme court does not go back and retry the case. But this bill would allow 
the court to go back and start de novo, look at everything, and make a ruling. Does that 
analogy hold? 

21:33 Allen Hoberg :  When the supreme court looks at the case, they do not look at the 
district court case; they go back to the administrative hearing level and look at that. They 
do not review it de novo there; they review it under a reasonable mind standard. When we 
look at it at the administrative hearing level, we look at it de novo. Unless there is a statute 
otherwise, all administrative hearings would be de novo hearings. Provided more details 
about hearings in the court system. 

Opposition:  

Neutral :  

Heari ng closed. 

Chairman Keiser: Request that we hold this bill. 
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Explanation or reason 

Relating to workers compensation independent medical examinations 

Minutes : Handouts, attachment 1-3 
Pro osed amendment, attachment 4 

Committee called to order. Roll call taken. 

Chairman Keiser: Updated committee members on his recent appearance at the 
appropriations committee. 

1 :37 Chairman Keiser: Reminded committee members of content of SB 2298. Spoke of 
articles in the Fargo Forum. Distributed handouts 1 and 2, articles from the Forum. Spoke 
of pain bill currently in the Senate. Distributed handout 3, known as the Mickelson case. 
Directed committee members to page 13, paragraph 30. If we do not state the policy, the 
court will infer it. Read opinion of Chief Justice VandeWalle. Distributed proposed 
amendment 13.0754.02001, attachment 4. Reviewed current WSI policy and court 
decisions relative to de novo. Summarized current policy as it related to the administrative 
law judge, including the position of the independent medical expert. The legislation as 
proposed would have the administrative law judge start from scratch. There is court history 
which supports what WSI is now doing. 

8:10 Chairman Keiser: One possibility would be to kill this bill if you do not want de novo. 
That does not quite work because there currently is a case before the Supreme Court. If 
you read the Mickelson case, if we have not defined it, they could say that de novo is the 
correct approach. Because the Court has not ruled, the question is if the legislature wants 
to rule and make it de novo. The amendment I have handed out reverses the de novo, 
puts into the language of the statute clear and precise wording to say that what we are 
doing is what the policy is. Tim, how does the amendment take us back to what we're 
currently doing? 

9:12 Tim Wahlin,  Workforce Safety and Insurance: Provided background on statute we 
are addressing. It was intended to codify what was in the case law established in the 
Bromley case in 1981, which is that we are not going to give a presumption of correctness 
to a treating physician's option. But WSI cannot ignore it. If WSI is going to find differently 
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than what the treating physician has said, WSI must explain the reasons why and must 
point to medical evidence supporting that. 

10:14 Chairman Keiser: It has to be fifty-one percent, right? 

1 0:17 Tim Wah l in :  That is correct. The standard is more likely a preponderance of the 
evidence, which is essentially fifty-one percent. This was intended to codify it. Because 
the first sentence talks about the treating doctor's opinion controlling weight, that has now 
gone to the Supreme Court in the Albright case. The case has been argued and briefed, 
and we are waiting for a decision. It has been argued and briefed that controlling weight 
has now created a presumption in favor of the treating physician, which WSI has to rebut. 
We do not know the level at which we'd have to rebut it. The first amendment before us 
specifically states that a presumption may not be established in favor of. So that would put 
us back to our current measure and current system. A number of the others talk about 
resolving that conflict. The bulk of the amendment, page 1, line 21, is going to address that 
the at hearing and judicial review, the standard is going to be reasonable mind. They will 
be reviewing our decision to determine if our decision is correct, rather than reviewing the 
records as a whole and making their own decision. 

12:24 Chairman Keiser: We have two options. All WSI bills need fiscal notes. If you 
adopt the amendment, It will request a new fiscal note, which is just a technicality. If we 
pass the bill as structured, we have the fiscal note. It says it is indeterminate. 

13:04 Tim Wah l in :  Yes, I believe they think it wouldn't have any significant impact on the 
fund. 

Chairman Keiser: It says, "We are unable to quantify that proposed changed." So it's not 
that there would be no impact; it is unable to be quantified. What does that mean? 

13:42 Tim Wah l in :  When we have that language from our actuaries, it means that they do 
not possess enough information regarding the effects so that they can reasonably price it. 

Chairman Keiser: So it could be it zero, or it could be a lot; they just cannot answer it. 

14:14 Representative M. Nelson: WSI can bring in independent medical experts. Does 
the worker also have the opportunity to pick physicians to get supporting evidence? 

14:32 Tim Wahl in:  They do, but they would have to expend the funds to gather additional 
information. 

15:02 Representative M. Nelson: So there are funds available for WSI to get 
independent medical experts, but there are not funds for workers to higher independent 
medical experts? 

Tim Wahl in :  That is correct. Should that injured worker be successful, they may turn in 
those costs for reimbursement, and the organization would reimburse those costs. But 
someone would need to cover those costs up front. 
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15:31 Representative M. Nelson:  It sounds like WSI gets to keep swinging until they hit 
the ball, but the other guy doesn't get at an bat. 

15:43 Tim Wahl in :  I guess you can say that. WSI will only do an independent medical 
examination in a case where we have conflicting medical evidence and we don't know the 
answer. Out of 25,000 claims, about 80 of them will be set for some sort of review. You're 
right that it could be an abusive process, it could be overused, and it could be unfair if it 
were used that way. 

16:30 Representative M. Nelson: Is de novo review really a problem if the organization 
did things in a reasonable way starting with a de novo review? 

16:43 Tim Wahl in :  I would hope not. You are sending it out to another reviewer who can 
bring their own views and biases to the case, which may make it more or less likely. That 
would be the difference. 

17:06 Representative M. Nelson : Regarding a preponderance of the evidence, we have 
medical evidence and things that are not subject to scans and things like that. Does the 
process end up favoring a doctor who cannot find anything wrong with the patient? 
Presented scenario of difficulty determining an injury after time has gone by. When you are 
weighting, what do you give the weight to? Is the opinion of the initial doctor given a lot of 
weight, or is the doctor who came in years later given equal weight? 

18:27 Tim Wah l in :  That is a good question because you will have injuries that appear to 
resolve. When we get in that position, the initial physicians who saw or treated--that's an 
accepted claim which may or may not change over time. If a physician says the injured 
worker is not getting better, we try to explore on what basis they make that determination. 
Every single case is reviewed and probed to try to make that determination. 

19:24 Representative M. Nelson:  Do you use pain in weighting this? Even though it is 
only a symptom? 

Tim Wahl in :  Absolutely. Our physicians are looking at the symptoms to support or deny 
the underlying condition or disease. I think pain is a symptom. 

19:57 Chairman Keiser: When I read this, it is the treating doctor who would be dealt with 
in a de novo review. There could be more than one treating doctor . 

20:12 Tim Wahl in :  In our complex cases, there are generally a number of  treating 
physicians. 

Chairman Keiser: I do know that especially on the pain management side, where 
extensive opioid use is maybe indicated, maybe at one time we had two or three physicians 
in our state who were the treating doctors, and they had about seventy percent about the 
cases in that arena. Is that still true? 

20:55 Tim Wahl in :  Last numbers, it is true and maybe has gotten a little worse. 
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21:00 Chairman Keiser: Or stronger, not necessarily worse. That is one of my concerns 
with the de novo. Summarized conversation he had with physicians regarding patients 
addicted to high levels of opioids being referred to one specific physician. The other 
physicians were not comfortable prescribing that level of opioid use. If that one physician 
becomes the treating physician for de novo claims for eighty or ninety percent of the cases, 
that is the counterargument to the issue. I support what Representative M. Nelson was 
saying that if you're doing a good job, de novo should not be a problem. But how do we get 
a balance? It is a challenge we have from a policy standpoint as a state. Summarized 
options before the committee. 

24:08 Representative Louser: (faint audio) If there is a case before the Supreme Court 
currently and we pass a law subsequent to their having the case, how do we make a 
determination based on us passing the law? 

24:27 Chairman Keiser: Gave two scenarios. If you put the emergency clause on this 
and pass it, the Senate passes it, and the governor signs it, the Supreme Court decision is 
irrelevant. If the Supreme Court rules in favor of de novo and after their ruling we pass this 
law, we supersede the Supreme Court. The law that we pass is the law. If we adopt the 
bill as presented to us, we are putting it into statute, and even if the Supreme Court could 
say it's not de novo, it would not matter: we passed a de novo bill and have a de novo 
statute. In that situation, we would be in control. But if we kill the bill, the Supreme Court 
would be in control. 

25:21 Representative Frantsvog : Would you please redefine de novo? 

25:26 Chairman Keiser: De novo means that when the ALJ takes the case, they go back 
to the treating physician and begin there; they give weight to the treating physician. Then it 
is WSI that has in effect to refute all of what the treating physician says going forward. The 
current practice is they still have to have a preponderance of evidence to go against it, but 
once they declare that they have a preponderance of evidence to make a decision, then the 
ALJ starts from that point and goes forward. The ALJ will not be trying the entire case; they 
are going to be higher courts are supposed to be and will make sure the process used in 
the lower court was proper, not the outcome. 

26:30 Representative Frantsvog : When something is being prepared to go to the 
administrative law judge, wouldn't it be reasonable that statements of fact are identified and 
agreed to by everyone, as well as opinions? It seems that would be the right procedure for 
the administrative law judge to begin with. 

27:00 Chairman Keiser: Medicine is an art, and statements of fact often are opinions. 

27:11 Representative Amerman : In the ALJ, isn't that the lowest, first court you go to? 
So they are not ruling on any other court's decision; they are ruling on basically your 
decision. 

27:34 Representative Ruby: (audio faint) Doesn't WSI have to go through a process to 
make a determination that the recommendations of the treating physician are not proper? 
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27:56 Chairman Keiser: That is correct. The ALJ may disagree with the opinion of WSI. 
But WSI has to have a preponderance of the evidence to be in disagreement with the 
treating doctor's opinion. 

28:18 Representative M. Nelson: How does the hearing with the ALJ affect the appeal to 
the court? If you appeal an administrative law hearing to the courts . . .  if it is a de novo 
review, then it was the case and you go on from there. But if he is only able to say whether 
WSI was reasonable or not, then doesn't that leave the worker only able to argue whether 
WSI was reasonable? Aren't we effectively making WSI a court? 

28:56 Tim Wah l in:  Effectively, yes. That's the position that WSI has been in forever as 
administrative agency: gathering information, finding facts, issuing a determination, and 
defending that determination going up either way. Once we make our determination, it's 
our view that as an administrative agency, we defend that on appeal, irrespective of which 
way it goes. 

29:32 Representative M. Nelson : So if an employer is appealing, you hire independent 
medical experts to support your side? 

29:37 Tim Wah l in :  There are a number of times when the independent medical examiner 
comes back in favor of compensability. Yes, we defend that. 

29:56 Representative Ruby moved the amendment, 13.0754.02001. Representative 
Vigesaa seconded the motion. 

30:21 Representative N.  Joh nson : When a teacher's contract is not renewed, a review 
was based on whether you gave the individual due process and the opportunity to defend 
himself or herself or to refute the information. I do not think that it an unusual process for 
the courts to look at. 

Representative Ruby: (faint audio) Isn't the injured worker's avenue to appeal when the 
first determination is made? 

31:11 Chairman Keiser: Walk us through the situation for an average claimant who does 
not agree with your process. 

31:30 Tim Wahl in :  It is statutory and laid out in the code. Anytime the agency makes any 
determination regarding benefits--granting, denying, altering, suspending--we issue a 
notice of decision. It indicates the decision, the basis of it, and the effect of it. That's where 
the due process starts. At that point there is an appeal mechanism. They have to appeal 
within thirty days or ask for a postponement of that because the evidence is not available. 
When that comes back to us, we re-review that decision, and then we will issue an 
administrative order drafted by a paralegal in the agency. That goes out. If the injured 
worker disagrees with that--generally that is where most of the litigation takes place--they 
will then go to our decision review office. The decision review office will effectively review 
what it is we determined, come back to us and if they have issues with that, they will point 
out the areas with which they have issues. Then we try to come to some sort of 
agreement. 
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32:54 Chairman Keiser: What percent of cases are reversed at the decision review? 

33:00 Tim Wah lin:  I think it is about twenty-five to thirty-five percent. There is some sort 
of alteration, whether it is an offered settlement or change to the opinion. There is some 
sort of error we find and correct. Then if they continue to disagree, they can go to a 
hearing in front of a hearing officer. The office of administrative hearings will appoint a 
hearing officer, the ALJ, the administrative law judge. 

33:39 Chairman Keiser: How many of the administrative law judges reverse opinions? 

33:42 Tim Wah lin:  WSI is successful in defending their position about two thirds of the 
time, over fifty percent always, but two thirds to three quarters at that hearing level. 
Additional review goes to the district court, which employ the reasonable mind could 
reasonably conclude standard. If you disagree, you go to the Supreme Court. The same 
stands are going to be used there as well. 

34:20 Chairman Keiser: If an injured worker goes through a decision review, what 
resources are available to them? 

34:30 Tim Wahli n :  The legislature said that in all cases at decision review, we will grant 
you $500 in attorney fees to have anyone review it, irrespective of outcome. If anyone 
appeals and incurs attorney fees, expert witness costs, things like that, the agency will pay 
those up to a capped amount in each one of those cases, depending on where it is in the 
chain, that the final decision was made. If you're successful, the agency basically is 
underwriting a majority of those costs. We are basically paying for actions against us 
because we were wrong. 

35:24 Representative M. Nelson:  When you currently go to an administrative hearing, 
have those been operating under de novo review, or have they been operating on whether 
or not the agency was reasonable? 

35:39 Tim Wahl in:  There was a shift there. Currently they are operating under a de novo 
review. That changed during the state-wide referendum which appointed them as our 
hearing officers. Before that, basically the agency was engaging them to do some work for 
us, but we had final decision-making authority over everything. That has changed 
statutorily. Now they are going through and issuing those de novo. That's where the 
change took place, and we're still trying to resolve the effects of that in this area of law. 

36:23 Representative M. Nelson: Before de novo reviews, were you still being found not 
reasonable about a quarter a third of the time by the administrative law judge? 

36:34 Tim Wahli n :  Basically those numbers have not moved for a decade. They are all 
about the same. 

36:41 Representative M. Nelson: So it really didn't change the percentage outcomes 
when they went to de novo review? 
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Tim Wahl in :  We have not seen that. 

36:58 Representative Amerman : You said they went to de novo because of a 
referendum or an initiated measure? 

Tim Wahl in :  Initiated measure. 

Representative Amerman :  So, there is de novo now because of the initiated measure. Is 
that what I was hearing? 

Tim Wahl in :  That's when the discussion about what is has really happened here has 
taken place. We still do not have any Supreme Court ruling on it, so we're operating 
however the administrative law judges choose to operate right now. 

37:45 Representative Amerman : So if we pass the bill as amended, are we affecting 
initiated measures or two-thirds vote or something? 

Tim Wahl in :  We had that discussion with the attorneys. Our conclusion was no, this is an 
unsettled area that has not been addressed by that. The only instructions we had were that 
they were going to provide our hearing officer. How does that change the relationship and 
what are the ultimate effects? I don't believe that has been addressed by that measure. 

Roll call vote on motion for the adoption of amendment. Amended adopted. 
Yes = 12 No = 3 Absent = 0 

39:25 Representative Vigesaa: (faint audio) Referred to discussion about adding an 
emergency class. 

Representative Vigesaa moved to add an emergency clause. Representative Sukut 
seconded the motion. 

Voice vote on motion to add an emergency clause. Motion carried. Amendment 
adopted. 

Representative M. Nelson moved a Do Not Pass as Amended. Seconded by 
Representative Amerman. 

40:31 Representative M. Nelson: There is always tension between the three branches of 
government. I think it is worthwhile thing and an executive branch agency to have a true 
judicial review of what that executive agency is doing, instead of turning an executive 
agency into a judicial branch. That is why I ask for a do not pass. 

41 :07 Representative Kasper: Legislative branch sets the policy. The executive branch 
does not. The judicial branch interprets the policy; they should not set the policy. This bill 
is legislation setting the policy. So I do not support the do not pass. 

Roll call vote on motion for a Do Not Pass as Amended. Motion fails. 
Yes = 4 No = 11 Absent = 0 
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Representative Ruby moved a Do Pass as Amended. Seconded by Representative 
Sukut. 

Roll  call vote on motion for a Do Pass as Amended. Motion carries. 
Yes = 1 1  N o  = 4 Absent = 0 

Carrier: Representative Ruby 

43:27 Chairman Keiser: This bill has to be held a little bit in case anything comes up and 
you want us to reconsider this. I can't send it out with the fiscal note. With the amendment, 
the fiscal note is required by law, so we'll wait for that. 
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Explanation or reason �ntroduction of bil l/reso 

A BILL for an Act to amend and reenact section 65-05-08.3 of the North Dakota Century 
Code, relating to workers' compensation consideration of treating doctor's opinions; to 
provide for application; and to declare an emergency. 

Min utes : 

Committee called to order. Roll call taken. 

Attachment 1 , proposed amendment 
Attachment 2, marked-u version 

Chairman Keiser: We've had a lot of discussion relative to the amendments to this bill 
which I submitted. I don't think you've seen the letter dated March 28. Representative 
Onstad requested an opinion from Legislative Council. Jay Buringrud did issue an opinion. 
It is a Legislative Council opinion, but they are our attorneys. In his opinion, his 
interpretation is basically in effect that although the amendments do not directly amend a 
statutory provision that was subject of an initiated measure approved in the last seven 
years. The bill does relate to how administrative hearings are conducted. A specific 
statute was created as the result of initiated measure #4, which was approved November 4, 
2008. Read the statute. 

2:50 What that means is that for the legislature to take action, we would need a two-thirds 
majority in each chamber to pass the legislation. There is a reasonable possibility we 
would have achieved that in the House; there is also a reasonable possibility we would not 
achieve that in the Senate. We have done a lot of research on this. We looked at the 
ballot title, and the ballot title in no way addresses this issue other than to say and provide 
for independent administrative law judges to make final decisions. We have gone back to 
our attorneys and have asked them to go through all of the record, and we cannot. If the 
ALJ section can demonstrate it to us, we would be happy to receive that information. But 
nowhere does the administrative (audio unclear) to our review make any reference to de 
novo. That may be their practice, but it is not in the act. Secondly, there are no 
administrative rules in existence from them that put it in practice. It may be something they 
think they are doing and properly doing, but maybe they should get the backing of 
administrative rules to do it. So the legislature can review that. But our attorneys could not 
find it. So if it exists, we would be happy to see it. But that does not change the ruling from 
our attorneys relative to the requirement. So we proceed. 
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4:47 Representative M. Nelson:  Did the legislative council in their opinion split out that 
this amendment would affect it but this one wouldn't? Or did it just say the amendments? 

5:00 Chairman Keiser: I have gone back and said if we take out this subsection in the 
amendment, does this change your ruling. We would be happy to get a letter from them. 
He said yes. He was objecting only to the part which has been removed in the amendment 
that has been distributed. But before we get there, we do have to take the formal action of 
reconsidering our actions by which we passed out the amended bill. 

5:31 Representative N .  Johnson moved to reconsider our action by which we passed 
out SB 2298. Seconded by Representative Ruby. 

Voice vote on motion to reconsider our action. Voice vote carries. 

5:58 Representative Ruby: Would we also have to reconsider the amendment we put on 
and remove that? If we're going to consider this new amendment (attachment 1 ), this 
amends the original bill, not necessarily the amended bill. 

Chairman Keiser: Is this amending the original bill? (Legal intern confirms.) 

Representative Ruby moved to reconsider the amendments previously passed . 
Seconded by Representative Kasper. 

Rol l call vote on motion to repeal the amendments provided at our last meeting, 
amendment number 13.0754.02002 . Motion to repeal the previous amendments has 
passed. 

Yes = 1 3  No = 2  Absent = 0 

7:30 Chairman Keiser: We now have back before us the original bill . Walked committee 
through the most recent proposed amendments. Distributed attachment 1, proposed 
amendment 13.0754.02003, and marked-up version, attachment 2 .  If the Democrats want, 
they can request a letter from Legislative Council, but we have been told that these will not 
result in the two-thirds majority, but it would be worth getting the letter. We will hold the bill 
until the letter is available. What I did not mention is that we have a situation that is quite 
curious. WSI did adopt, through the official administrative rule process, basically what this 
bill does. They have been following that for a year. Administrative rules have the force of 
law unless challenged. What this is doing and really what the previous amendment did is 
put into statute what is the current administrative rule. If the administrative law judges were 
not following the administrative rule, were they in violation of the law? I'm not sure because 
that is the administrative rule. We do have and will have in the interim a significant 
discussion with the ALJ process from the Workers Camp committee if they have not been 
following the law as the administrative rule. We can change that, and we can certainly 
challenge it in court, but it is a concern if they have not been following it. 

10:32 Representative M. Nelson: It's my understanding talking to Senator Mac 
Schneider who practices in the area of WSI law that what happens is that when the rule is 
brought up in hearings, the judge throws it out because it is in conflict with law. We cannot 
pass within seven years of an initiated measure a law that conflicts with the initiated 
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measure.  But the rule clearly conflicts with the in itiated measure.  We don't know if this is a 
loophole which has been exposed . It would seem strange that we as a legislature cannot 
pass a law but an administrative agency can pass a rule that wou ld have the force of law 
that would confl ict with an in itiated measure. In addition, I have to be against this 
amendment. If we look in the Centu ry Code regard ing the preferred provider progra m ,  that 
is very clear. Read from Century Code regard ing the preferred provider progra m .  We have 
had testimony in front of the committee that the majority of workers are under a preferred 
provider program, and you cannot even consider a separate med ical opinion u nder the 
preferred provider program .  Yet here, if you're not under a preferred provider program and 
we pass the amendment, then we say we can not even establish a presumption in favor of 
the treating physician.  That is a huge conflict within the WSI Iaws. We said we're going to 
study the preferred provider law in the interim .  I think this is something that real ly should 
be stud ied , but I th ink it is premature at th is point to put this type of amendment in  place 
and make many of the workers in North Dakota l ive under completely d ifferent rules as far 
as the med ical provider's opinion. 

13:01 Chairman Keiser: We need a motion either to adopt or not to adopt the 
amendment. 

Representative Sukut moves the adoption of amendment 1 3.0754.02003. 
Representative Ruby seconds. 

13:20 Representative Ruby: If memory serves, wasn't it the majority of employees are 
not under the preferred provider? I thought it was only a few select compan ies that actual ly 
d id it. 

Chairman Keiser: They may be the larger compan ies and as a result be more people 
covered under the preferred provider program. It is an issue. 

Representative Ruby: (Audio fai nt) 

Roll call vote on motion to adopt the amendment 1 3.0754.02003. Motion carries. 
Yes = 1 0 No = 4 Absent = 1 

Representative Ruby moves a Do Pass as Amended . Representative Sukut seconds. 

Roll call vote on motion for a Do Pass as Amended . Motion carries. 
Yes = 1 0 No = 4 Absent = 1 

15:57 Representative M. Nelson: Cou ld we hold this until we get the letter? 

Chairman Keiser: Sure, absolutely. 

Representative Ruby: Does it also need another fiscal note? 

Chairman Keiser: Yes. We wi l l  hold it. I 'd appreciate it if you'd request the letter q uite 
qu ickly, and we' l l  see. I 've learned a lot in the last two days. The courts general ly, and I 
bel ieve this is true for ALJs, g ive substantial credit to state agencies on complex issues. 
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So de novo is real ly a misnomer in the sense that they truly go back and rehear the whole 
case. O n  complex issues, the state agencies across the board are considered to be our 
experts. They are g iven status in the ruling that is real ly, truly not a de novo approach. 
Maybe we'l l  have to have legislation on that, too. If they think they are out there operating 
in some other manner, we maybe have to clarify whether or not they g ive credit to the state 
agencies on decisions. We will be looking at policy relative to that. 



Amendment to: SB 2298 

FISCAL NOTE 
Requested by Legislative Council 

0312912013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d . f f .  t d d t l  eve s an appropna tons an tcJpa e un er curren aw. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities ,, 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including descnption of the provisions 
having fiscal impact (limited to 300 characters). 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's opinion 
and provides for the standard of review to be used in rehearings of administrative orders and appeals of posthearing 
administrative orders. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive bw;Jget. · 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. . � 

C. Appropriations: Explain the appropriation amounts. Provid� d�tail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts· shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: John Halvorson 

Agency: WSI 

Telephone: 328-601 6  

Date Prepared: 04/01 /20 1 3  
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 w/ House Amendment 

BILL DESCRIPTION: Consideration of Treating Doctor's Opinions 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's 
opinion and provides for the standard of review to be used in rehearings of administrative orders and appeals of 
posthearing administrative orders. 

FISCAL IMPACT: No fiscal impact is anticipated as the amended bill will not result in a change to WSI's 
current and historical application of the statute. However, the amended bill may preclude further litigation costs 
resulting from alternative interpretations of the current statute. 

DATE: April l, 2013 
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Amendment to: SB 2298 

FISCAL NOTE 
Requested by Legislative Council  

02/1 5120 1 3  

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d f r · t d  d I e ve s an appropna 10ns an 1c1pa e un er current aw. 

201 1 -201 3  Biennium 201 3-2015 Bien n i um 2015-2017 Biennium 

General F u nd Other Funds General Fund Other Funds General Fund Other F u n ds 

Revenues 

Expenditu res 

Ap propriations 

1 B .  County, city, school district and township fiscal effect: Identify the fiscal effect on the appropria te political 
subdivision 

201 1 -20 1 3  Biennium 2013-201 5 Biennium 201 5-201 7  Biennium 

Cou nties 

C ities 

School D istricts 

Towns hips 

2 A. Bill  and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
h aving fiscal impact (limited to 300 characters). 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing.  

B .  F iscal impact sections:  Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detai l :  For information shown under state fiscal effect in 1A, please: 

A. Revenues : Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B .  Expenditures:  Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations : Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: John Halvorson 

Agency: WSI 
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 

BILL DESCRIPTION: De Novo Review 

SUMMARY OF ACTUARIAL I NFORMATION: Workforce Safety & Insurance, together with its actuaria l  
firm, B ickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has rev iewed the legislat ion proposed in  
th i s  b i l l  in conformance w ith Section 54-03-25 of the North Dakota Century Code. 

The proposed legislat ion provides that an organization determination is subject to de novo rev iew at an 
administrative hearing.  

FISCAL IMPACT: Our understand ing is the engrossed b i l l  changes the standard of review at the 
admin istrative hearing level .  We are unable to quantify the proposed change. 

DATE : February 15, 2013 



Bill/Resolution No.: SB 2298 

FISCAL NOTE 
Requested by legislative Council 

01/2212013 

1 A. State fiscal effect: Identify the state fiscal effect and tfie fiscal effect on agency appropriations compared to funding 
I d . .  t d  d t /eve s an appropnations anttctpa e un er curren law. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing and provides for organizational payment of testifying expenses for the treating doctor at an 
administrative hearing. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, fine item, and 
fund affected and the number of FTE positions affecte�. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive bu�9,�t or relates to a continuing appropriation. 

' 

! ! 



Name: John Halvorson 

Agency: WSI 

Telephone: 328-601 6  

Date Prepared: 01 /24/201 3  



BILL NO: SB 2298 

WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL DESCRIPTION: De Novo Review/Payment of Treating Doctor Testifying Expenses 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing and provides for organizational payment of testifYing expenses for the treating doctor at 
an administrative hearing. 

FISCAL IMPACT: Because estimated costs associated with this bill rely on an estimate ofthe number of 
injured workers utilizing this provision, and the number will likely change should this bill become law; we 
believe the fiscal impact is not quantifiable. However; if utilized, potentially significant costs will be generated 
by the provision allowing the employee's treating doctor to testifY at the administrative hearing at the expense 
of the organization. 

DATE: January 24, 2013 

. ! . ,  



1 3 .0754.02002 
Title. 03000 

� (L 
Adopted by the Industry, Business and Labor ?/�lo / 1.3 
Committee o 

March 26, 201 3 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2298 

Page 1 ,  l ine 2, remove "and" 

Page 1 ,  l ine 3,  after "appl ication" insert " ;  and to declare an emergency" 

Page 1 ,  l ine 8, overstrike " If the organization does not give" and insert immediately thereafter 
"A presumption may not be establ ished in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 , overstrike "employee's record based on one or more of' and insert immediately 
thereafter " .  The organization shal l  resolve confl icting medical opinions and in doing so 
the organization may consider" 

Page 1 ,  l ine 20, remove "At an admin istrative hearing, the organization's determination under 
subsection 1 is" 

Page 1 ,  replace l ine 2 1  with "If the organization's resolution of conflicting medical opin ions 
under subsection 1 is reviewed by a hearing officer as part of a rehearing of an 
admin istrative order or  by a judge as part of an appeal of a posthearing admin istrative 
order, the hearing officer or judge shall affirm the organization's resolution if a 
reasoning mind could reasonably conclude that the organization's resolution is 
supported by the greater weight of the evidence."  

Page 2 ,  l ine 1 ,  remove "admin istrative hearings conducted on and" 

Page 2, l ine 2,  replace "after the effective date of this Act" with "all claims, regard less of date of 
inj ury" 

Page 2, after l i ne 2,  insert: 

"SECTION 3. EMERGENCY. This Act is declared to be an emergency 
measure . "  

Renumber accordingly 

Page No. 1 1 3 .0754.02002 



1 3.0754.02003 
Title. 04000 

Prepared by the Legislative Council staff for 
Representative Keiser 

Apri l  2, 201 3  

PROPOSED AMENDMENTS TO E NGROSSED SENATE B ILL NO. 2298 

In l ieu of the amendments as printed on page 1 1 32 of the House Journal ,  Engrossed Senate 
Bi l l  No.  2298 is amended as fol lows: 

Page 1 ,  l ine 8, overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be established in favor of" 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2, overstrike "employee's record based on one or more of' and insert immediately 
thereafter ". The organ ization shal l  resolve conflicting medical opin ions and in doing so 
the organization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organization's determination under 
subsection 1 is" 

Page 1 ,  remove line 2 1  

Page 1 ,  l ine 22, remove "3." 

Renumber accordingly 

Page No. 1 1 3.0754.02003 



3-Jz &�Zc:J/3 
D ate : �� 2a · ZZJ/3 
Rol l  Cal l  Vote #: _......:./ __ _ 

201 3 H O U S E  STAN DI N G  COM M ITTE E  
R O L L  CALL VOTES 

Bl LLIRESO LUTI O N  N O .  '?ZC� ? 
House I n d u stry, B u s i ness, a n d  La bor Com m ittee 

Legislative Counci l  Amendment Number 

Action Taken :  0 Do P ass 0 Do Not Pass D Amended �opt Amend m e n t  

0 Rerefer to Appropriat ions D Reconsider 0 Consent Calen d a r  

Motion Made B y  t....r'-1:Z�· ;...s...<::�_.c:.--J.----- Seconded By 

Representatives Yes No Representatives Yes ' " �  I 'I V  

Chairman George Keiser /. Rep. B i l l  Amerman / 
Vice Chairman Gary Sukut .; Rep. Joshua Boschee v- ·  
Rep. Thomas Beadle v Rep. Edmund Gruchal la / / 
Rep. Rick Becker I Rep. Marvin Nelson v 
Rep. Robert Frantsvog I 
Rep. Nancy Johnson j 
Rep. J i m  Kasper I, 
Rep. Curt iss Kreun J 
Rep. Scott Louser j 
Rep. Dan R u by I 
Rep. Don ViQesaa / 

Total Yes / 2-- No 3 
------------------

Absent 0 --�---------------------------

Floor Assignment 

If the vote is  o n  an  amendment, briefly ind icate intent: 

l 3  . .  uJ sc;_ OL-cJo J ("J�-cc& A  '""'- ! J '-I'J 
- re /"0() 1 r-.t:J.s // e h Av· 0 n ) _; 

v '--:_ v '  u o C/ ?c-�/;s-
� [Jr, J-, "3 kJW t v  <:::r ,5 

C_ L1_ f r/ f\. .J- �� d (} I "!)  



Date : 

Rol l  Cal l  Vote #: _____!)/==-----
201 3 H O U S E  STA N D I N G  COMM ITTEE 

R O L L  CALL VOTES {) 
B I L L/RES O LUTION N O .  uY1 0 

H o u s e  I nd ustry, Busi ness, a n d  Labor Com m ittee 

Leg islative Counci l  Amendment N umber 

Action Taken: 0 Do Pass 0 Do Not Pass 0 Amended �dopt Ame nd m e nt 

0 Rerefer to App ropriations D Reconsider D Consent C a l e nd a r  

M otion Made B y  �e')ti._tf'-' Seconded By c:;;;vll 
Representatives Yes N o  Repiesentatives 

Chairman George Keiser Rep. Bi l l  Amerman 
Vice Chairman Gary Sukut Rep. Joshua Boschee 
Rep. Thomas Beadle Rep. Edmund Gruchal la  
Rep. Rick Becker Rep. Marvin Nelson 
Rep. Robert Frantsvog 
Rep. Nancy Johnson J 
Rep. J im Kasper I 
Rep. Curtiss Kreun I \ 

Rep. Scott Louser I vr ) f f) 
Rep. Dan Ruby I ( / \ '-..,.A..._ 
Rep. Don Vigesaa I I ) I .....,, 

I /  ...--) ·+- �  ......... v J '-

� 

Total 6/) No 

Absent 

Floor Assignment 

If the vote is on an amendment, briefly ind icate intent: 

Yes N o  



Date : � ---z(/- UJG 
Rol l  Cal l  Vote # :  3 

20 1 3  H O U S E  STA N DI N G  C O M M I TTEE 
RO L L  CALL VOTES 

J B I L L/RES O L UTION N O .  ·zb?J 
H o u s e  I n d ustry, B u s i ness, a n d  Labor Comm ittee 

Leg is lative Counci l  Amendment Number I '3 , 0 l ,c'S Y '  
Action Taken:  D D o  Pass �N o-t -P-a-ss--�-A-=mr-e-nd_e_d __ D_A_do_p_t_A_m-en_d_m_e_nt 

D Rerefer to Appropriations D Reconsider Consent Calend a r  

. Representatives Yes No Representatives Yes No 
Chairman George Keiser v ReQ_. B i l l  Amerman I 
Vice Chai rman Gary S ukut .; Rep. Joshua Boschee ,) 
Rep. Thomas Beadle / Rep. Edmund Gruchal la / 
Rep. Rick Becker v Rep. Marvin Nelson t! 
Rep. Robert Frantsvog ./ 
Rep. Nancy Johnson ,) 
Rep. J im Kasper v 
Rep. Curtiss Kreun ./ 
Rep. Scott Louser / 
Rep. Dan Ruby ( 
Rep. Don Vigesaa ,; 

Total  Yes Lf {No ) I ( 
I -

Absent 0 
--�---------------------------

Floor Assignment 

If the vote is on an amend ment, briefly ind icate intent: 



Date : 3 - z{;; - Zdi3 
Ro l l Ca l l Vote #:  -7--

201 3 H O U S E  STA N DI N G  COMM ITTEE 
ROLL CALL VOTES / 

B I L L/RESO L UTION N O .  vzOJg 
House I ndustry, B u s i ness, a n d  Labor Comm ittee 

Legislative Counci l  Amendment Number 

Action Taken: �o Pass D Do Not Pass ��mended D Adopt Amen dment 

D Rerefer to Appropriat ions D Reconsider D Consent C a lendar  

Motion Made By � Seconded By tuM 
Representatives Yes N o  Representatives Yes N o  

Chairman George Keiser v Rep. B i l l  Amerman :/ 
Vice Chairman Gary S u kut I Rep. J oshua Boschee / 
Rep. Thomas Beadle .; Rep. Edmund Gruchal la v . 
Rep. Rick Becker ( ReR_. Marv in  N elson v 
Rep. Robert Frantsvog .; 
Rep. Nancy Johnson /, 
Rep. J i m  Kasper / 
Rep. Curtiss Kreun / 
Rep. Scott Louser I 
Rep. Dan Ruby I 
Rep. Don Vigesaa ( 

Total � --=-/.L,_{ _______ No _<-/ _________ _ 

Absent Q 

Floor Assignment �"��-·��,��- L��������������������� 
If the vote is on an  amend ment, briefly ind icate intent: 



Date : �-3-- 2e&/3 
Rol l  Cal l  Vote # :  _;_· __ _ 

201 3 H O U S E  STAND I N G  COMMITTEE 
ROL L  CALL VOTES --} 

B I LL/RESO LUTION N O .  �z/C) 5 

H o use I nd ustry, B u s i n ess, a n d  La bor Comm ittee 

Leg is lative Counci l  Amendme nt Number 

Action Taken: D 

D 

Do Pass D Do Not Pass D Amended D Adopt Amendment 

Rerefer to App ropriations �onsider 0 C o n sent Calendar  

M otion Made By ___,..,....c.J--=-o·_�_ll-=_5=0"--)J----'----- Seconded By 

Representatives Yes No Representatives Yes N o  
C hairman George Keiser Rep. B i l l  Amerman 
Vice Chairman Gary Sukut Rep. Joshua Boschee 
Rep. Thomas Beadle Rep. Edmund Gruchal la 
Rep. Rick Becker Rep. Marvin Nelson 
Rep. Robert Frantsvog 
Rep. Nancy Johnson 
Rep. J im Kasper v 
Rep. Curt iss Kreun I / ., 

Rep. Scott Louser 1/ I .:\ /'n 
Rep. D a n  Ruby / / J i ( u 
Rep. Don Vigesaa (I v -

J I I /  I A 

v (I LA:' 

Total 6) No 

Absent 

F loor Assig nment 

If the vote is on an amendment ,  briefly i ndicate intent: 



Date: � / � /�{) r) 
Rol l  Cal l  Vote #: 2 ee 

201 3 HOUSE STAN D I N G  COMMITTE E 
ROLL CALL VOTES r1 

B I L L/RESOLUTION N O .  ·vP\ 'D 

H ouse I n d ustry, Business, and Labor C o m m ittee 

Legislative Counci l  Amendment Nu mber 

Action Taken:  0 Do Pass 0 Do Not Pass 0 Amended D Ado pt Amen d ment 

rn ....?: a, rn-e.r.d 0 Rerefer to Appropriations IU" Kecons1der D C o ns e nt C a le n d a r  

Motion M a d e  By 4 
/ 

Representatives 1 Yes 
Chairma n  George Keiser �/ 
Vice Chairman Gary Sukut � 
Rep. Thomas Beadle v 
Rep. Rick Becker il/ 
Rep. Robert Frantsvog v' 
Rep. Nancy Johnson ( 
Rep. J im Kasper t/ 
Rep. Curt iss Kreun v 
Rep. Scott Louser I 
Rep. Dan Ruby v' 
Rep. Don Vigesaa v 

Seconded By � . 
/ � 

No Representatives Ye� 
Rep. Bi l l  Amerman v 
Rep. Joshua Boschee 
Rep. Edmund Grucha l la  
Rep. Marvin Nelson / 

N o  
/ li/ v 

Tota l Yes ��=·3� __ --____ No __ �----------------

Absent 

Floor Ass ignment 

If the vote is on an amendment, briefly i ndicate intent: 



Date : t/-3-kJ/3 
Rol l  Cal l  Vote # :  ___:::,...>3..£._ __ 

201 3 H O U S E  STA N D I N G  C O M MITTEE 
ROLL CALL VOTES ,;; 

B I LL/RESO LUTION NO.  zzqe 
H ouse I nd ustry, B u s i n ess, a nd La bor Comm ittee 

Leg is lative Counci l  Amendment N u m ber 

Action Taken : 0 Do Pass 0 Do N ot Pass D Amended �opt Amendment 

0 Rerefer to Appropriations D Reconsider 0 Consent Calendar 

Motion Made By __ 07�'!-b.-'"""'�a._U_'------ Seconded By -4-t/?u"'-----=· _,_'7�'--------

Representatives Yep No Representatives Yes N o  
Chairman George Keiser I_ Rep. B i l l  Amerman v 
Vice Chairman G a ry Sukut v Rep. Joshua Bosch ee (, 
Rep. Thomas Beadle v Rep. Edmund Gruchal la v 
Rep. Rick Becker (;.�. b Rep. Marvin Nelson Jl 
Rep. Robert Frantsvog v 
Rep. Nancy Johnson / 
Rep. J im Kasper .; 
Rep. Curtiss Kreun I 
Rep.  Scott Louser v: 
Rep. Dan Ruby .; 
Rep. Don Vigesaa I 

Total Yes / 0  No � 
Absent 

Floor Assignment 

If the vote is on an amendment, briefly ind icate intent: 



Date : $!-'-]>� �!3 
Roll  Cal l  Vote #: Cj -�f---201 3 H O U S E  STA N D I N G  C O M M ITTEE 

ROLL CALL VOTES 
B I L L/RE S O L UTION N O .  �20f6 

H o use I n d ustry, B u s i ness, a n d  La b o r  C o m m ittee 

Legis lat ive Counci l  Amendment Number { 3 .() l �LJ.. 0 '&0{) 3 
Action Taken :  uloo Pass D Do Not Pass d Amended D Adopt Amendment 

D Rerefer to App ropriations 0 Reconsider D Consent Calendar 

M otion Made By � Seconded B�_..

-

0'----�--d ______ _ 

Representatives Yes No Representatives Yes N o  
Chairman George Keiser .; Rep. Bi l l  Amerman / 
Vice Chairman Gary Sukut v Rep. J oshua Boschee .. . /. 
Rep. Thomas Beadle II Rep. Edmund Gruchal la 1/ 
Rep. Rick Becker /QJ p Rep. M a rvin Nelson / 
Rep. Robert Frantsvog / 
Rep. Nancy Johnson I 
Rep. J im Kasper t! 
Rep. Curtiss Kreun V. 
Rep. Scott Louser I 
Rep. Dan Ruby 11/ 
Rep. Don Vigesaa I 

Total Yes /{) No ----------- -�-----------------------

Absent 

Floor Assignment 

If the vote is on a n  amendment, briefly ind icate intent :  



Com Standing Committee Report 
March 29, 2013 8:03am 

Module ID: h_stcomrep_56_001 
Carrier: Ruby 

Insert LC: 13.0754.02002 Title: 03000 

REPORT OF STANDING COMMITTEE 
SB 2298, as engrossed : Industry, Business and Labor Committee (Rep. Keiser, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended , 
recommends DO PASS ( 1 1  YEAS, 4 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed SB 2298 was placed on the Sixth order on the calendar. 

Page 1 ,  l ine 2, remove "and" 

Page 1 ,  l ine 3,  after "appl ication" insert " ;  and to declare an emergency" 

Page 1 ,  l ine 8, overstrike "If the organization does not g ive" and insert immediately thereafter 
"A presumption may not be established in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2, overstrike "employee's record based on one or more of' and insert 
immediately thereafter ".  The organization shall resolve conflicting medical opin ions 
and in  doing so the organization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organization's determination 
under subsection 1 is" 

Page 1 ,  replace line 21 with "If the organization's resolution of conflicting medical opinions 
under subsection 1 is reviewed by a hearing officer as part of a rehearing of an 
admin istrative order or by a judge as part of an appeal of a posthearing 
admin istrative order, the hearing officer or judge shall affirm the organization's 
resolution if a reasoning mind could reasonably conclude that the organization's 
resolution is supported by the greater weight of the evidence." 

Page 2, line 1 ,  remove "administrative hearings conducted on and" 

Page 2, l ine 2, replace "after the effective date of this Act" with "all claims, regardless of date 
of injury" 

Page 2, after l ine 2, insert: 

"SECTION 3. EMERGENCY. This Act is declared to be an emergency 
measure." 

Renumber accordingly 

(1)  DESK (3) COMMITTEE Page 1 h_stcomrep_56_001 



Com Standing Committee Report 
April 3, 2013 4:35pm 

Module ID: h_stcomrep_59_003 
Carrier: Ruby 

Insert LC: 1 3.0754.02003 Title: 04000 

REPORT OF STANDING COMMITTEE 
SB 2298, as engrossed: Industry, Business and Labor Committee (Rep. Keiser, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended, 
recommends DO PASS (1 0 YEAS, 4 NAYS, 1 ABSENT AND NOT VOTING). 
Engrossed SB 2298 was placed on the Sixth order on the calendar. 

I n  lieu of the amendments as printed on page 1 1 32 of the House Journal ,  Engrossed Senate 
Bi l l  No.  2298 is amended as follows: 

Page 1 ,  l ine 8, overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be established in  favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 ,  overstrike "employee's record based on one o r  more of' and insert 
immediately thereafter ". The organization shall  resolve conflicting medical opin ions 
and in  doing so the organ ization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing. the organization's determination 
under subsection 1 is" 

Page 1 ,  remove line 2 1  

Page 1 ,  l ine 22, remove "3." 

Ren u m ber accordingly 

( 1 )  DESK (3) COMMITIEE Page 1 h_stcomrep_59_003 



2013 CONFERENCE COM MITTEE 

SB 2298 



2013 SENATE STANDING COMMITTEE MINUTES 
Senate Industry, Business and Labor Committee 

Roosevelt Park Room, State Capitol 

SB 2298 
April 1 2, 20 1 3  

Job N umber 2 1 1 39 

1ZJ Conference Committee 

Committee Clerk Signature 

Explanation o r  reason for i ntroduction of bi l l/resolution: 

Relating to workers' compensation consideration of treating doctor's opinions 

M i nutes : Discussion 

C ha i rm a n  Klein :  Called the conference committee to order on reengrossed S B  2298 and 
the clerk took the rol l .  Senator Klein,  Senator Laffen,  Senator M u rp hy, Representative 
R uby, Representative Keiser and Representative Nelson were p resent. 

Chairman Klein :  Said that the bi l l  d id n't look much l ike what they had sent across and 
asked for someone from the House to explain the changes. 

Representative Ruby: We removed the de novo language that was on lines 22 and 23. We 
wanted to make it clear that a presumption couldn't be made g iving more weight to the 
i nj ured employees treating doctor within the administrative hearing.  That traditionally has 
n ot been the way it has been done and a lso traditional ly it has not been de novo or looked 
at from the beginn ing.  

Senator Laffe n :  What harm could there be i n  keeping the de novo language. As I 
u nderstand,  that lang uage says they wil l  look at everything.  

Representative R uby: The way the process is first of  al l ,  when WSI m akes a determination 
and if the employee d isagrees with that, they can appeal it and it is reviewed right from the 
beg inning there. If  they don't l ike that then it goes to decision review, where they read it 
again and then once it goes to the ALJ and they do look at it if new i nformatio n  comes. I t  is 
very s imi lar to what the d istrict court does; they look to make sure the process was 
fol lowed . I n  the in itial decision there is a bar that WSI must meet before they can overturn 
the attending p hysician's opinion . They already have to meet a certai n  level a l ready. 

Representative Keiser: There were two parts to the orig inal  b i l l .  Part o ne which is the 
o rganization ,  which is WSI and what approach wil l  WSI use. The language we have here 
addresses what WSI wil l  do. This is not de novo. This first section is not taking out d e  novo 
or p uttin g  it in .  It is just stating the policy of WSI ,  when reviewing a case, that they wi l l  not 
g ive the treating physician opinion any more weight than any other opinion. That's what this 



Senate Industry, Business and Labor Committee 
S B  2298 
April 1 2, 201 3  
Page 2 

change i n  language does. The Second we removed , the fact that it was being put i nto code 
means that it wasn't in code.  So they were adding the de novo requ i re ment. (3:30-8:�5) 

Representative Ruby: We also tried to put in some language that reaffirmed some of the 
administrative code dealing with," a reasoning mind wou ld reasonably h ave decided."  We 
were told that trying to p ut that into code that it wou ld potential ly be i n  conflict with the 
i nitiated measure from fou r  of five years ago. (8:40-1 0:26) 

Senator M u rp hy: With the de novo review, what we are going to be doing is endors ing 
current p ractices. I think it works a lot better than what you r  side i s  proposing . 

Chairman Klein :  What we have here is a clarification again.  Are we more clearly stating,  
u nder the treating d octors opinion, what we can use and what we can't? 

Representative Ruby: Yes ,  since the bar was already set for the agency to overturn the 
d ecision earlier on, if they met that, then this is a possible abil ity for them to look back b ut 
there has to be certai n  conditions met. 

Sen ator M u rp hy: The reasonable l ine standard is egregiously low. Al l  you have to do is fine 
one person to say it is reasonable and you are done. I don't th ink that is fai r  to the workers 
at a l l .  

Representative M .  Nelson :  Talked about the conflicts and this being a step back i n  time 
from the creation of the administrative law agency. He is i n  favor of the de novo review and 
believes i t  is a critical part to the entire thing . If we have a problem with the Senate version 
than the thing to do would be to defeat the bi l l .  ( 12: 1 0-1 8: 1 5) 

Representative Ruby: With the preferred provider p rogram there are two opportun ities for 
an employee not to participate in the employers preferred p rovider. This s imp ly d oes not 
g ive the i nj u red workers' treating p hysician the most weight in this p rocess and it wasn't 
s u pposed to be that way and this is j ust clarifying that. (1 8:25-1 9:56) 

Senator Laffe n :  If we say that the presumption is not established in favor of the i nj u red 
employees treating doctor does that then assume that presumption is g iven to the I M E  or is 
it sti l l  just independent or neither of them. 

Representative Ruby: Neither. 

C hairman Klein:  I don't think  we are taking a nything away because it wasn't in there to 
begin with . What we sent over establ ished that. I think in our haste to move it across we 
p robably didn't understand the total impact that it may have or what precedence we were 
settin g  because we were setting it in the code. We wil l  adjourn for today. 



2013 SENATE STANDING COMMITTEE MINUTES 
Senate I ndustry, Business and Labor Committee 

Roosevelt Park Room, State Capitol 

SB 2298 
April 1 6, 201 3 

Job Number 2 1 1 70 

[g] Conference Committee 

I Committee C lerk Signature @- � 
Explanation o r  reason for introduction of bill/resolution:  

Relating to  workers' compensation treating doctors opinion 

M i nutes: Attachments and Vote 

C h airman Klein :  Opened the conference committee on SB 2298 and the clerk took the roll .  
Senator Kle in ,  Senator Laffen,  Senator Murp hy, Representative Ruby,  Rep resentative 
Keiser and Representative M .  Nelson were present. 

C hairman Klein :  Committee we had some d iscussion the last time where the H ouse 
explained the amendments. We have had further i nformation handed o ut and would you go 
over you r  i nformation Senator M u rphy. 

Senator M u rp hy:  Said he contends that he thinks this is d ifficult for people to u nderstand 
and certain ly for himself. He goes over a handout that shows a summary of the current  law, 
the law u nder Senate-Passed Version of SB 2298 and the law u nder H ouse-Passed 
Version of S B  2298. Handout Attached ( 1 ) .  ( :38-3: 1 0) 

Representative R uby: Said he u nderstands Senator M urphy's concern but the confusing 
situation for the House was the current administrative rule that does requ i re the "reason ing 
mind would have reasonably decided" language. If they aren't fol lowing that they a ren't 
fol lowing the current code .  The i ntent of the House was to clarify in statute what is currently 
in code .  

Senator M u rphy: Said h i s  u nderstanding i s  that the reasoning m i n d  standard is when the 
case has a l ready been appealed after this process. That instituting the reasonable m i nd 
standard this early i n  the process would make it nearly impossible for anyone to ever win a 
case if you ' re a n  i njured worker. It is for later on when it is u nder appeal that it is currently i n  
t h e  code .  

Representative Keiser: Said that from h is perspective Senator M u rp hy h a s  p rovided the 
evidence for the House bil l .  (4:40-6:30) Amendment Attached 1 3. 0754. 02004, (2) and 
m arked up version (3). 

D iscussion continued on the amendment (6:35-1 1 :25) 

I 



Senate I ndustry, Business and Labor Committee 
SB 2298 
Apri1 1 6 , 201 3  
Page 2 

Allen C .  H oberg ,  Administrative Law J udge and Director of the Office of Adm i nistrative 
Hearings: Said as to the change i n  regard to the application, they did suggest that change 
to Representative Keiser and h is office and legislative cou ncil were i n  consultatio n  as to the 
reasons for taking that out. It would create confusion as to when exactly you would apply 
the law change, whatever the law change is i n  this bi l l .  When the law takes effect it would 
make it simpler and easier for them and WSI to implement whatever changes the rest of 
the bi l l  makes. 

D iscussion ( 1 2 :45- 1 5 : 00) 

Representative M. Nelson: Made the motion that the House recede from its 
amendments as printed on page 1 142 of the Senate journal and additional pages and 
further amended as fol lows; according to version 02004. 

Senator Laffen:  Seconded the motion.  

Roll  Cal l  Vote: Yes - 2 No - 4 Motion Failed 

Senator Laffe n :  Made a motion for the Senate accede to the House amendments and 
further amend. 

Representative Ruby: Seconded the motion. 

Senator Schneider: Said that he thinks before the vote goes one way o r  the other the 
com mittee should g o  through how this works in practice. ( 1 7 : 08-20: 35) 

Tim Wah l in ,  D irector of Workforce Safety and I nsurance: Said the statute h istorical ly carne 
o ut in 2009.  (23 :36-26: 1 5) 

D iscussion contin ued on what this amendment would do. (26: 35-36:40) 

Chai rman Klein :  Said we have a motion on the floor and a second . 

Roll Call  Vote: Yes - 4 N o  - 2 Motion Passed 

Senator Laffen wil l  carry for the Senate 

Rep resentative Ruby wil l  carry for the House 

N ote: The m otion was reconsidered and the intent was that the House recedes from 
its amendments as printed on page 1 142 of the Senate Journal and pages 1 1 32, 
1 234, and 1 235 of the House Journal and that Engrossed Senate Bil l  2298 be 
amended. Amendment 1 3.0754.02004 



2013 SENATE STANDING COMMITTEE MINUTES 
Senate Industry, Busi ness and Labor Committee 

Roosevelt Park Room , State Capitol 

SB 2298 
April 24, 20 1 3  

Job Number 2 1 492 

� Conference Committee 

Committee Clerk Signature 

Explanation or reason for introd uction of bil l/resolution : 

Relati ng to workers' compensation consideration of treating doctor's opinion 

Min utes : Attachment 

Chairman Klein :  Said the Senate side rejected the conference committee report. We are 
here to have some discussion as to what we think we might be able to do. Some people 
may have felt we were going over the top.  Let's see if there is someplace we can go with 
this. 

Representative Keiser: Said he just received a copy sent out by Dan U lmer relative to Blue 
Cross Blue shield and this bi l l .  He would be interested in understanding Dan's rational on it .  

Dan Ulmer, BC/BS: Said the memo is verily straight forward . What happened was there 
were a number of questions from folks on the bi l l .  We had n't paid a great deal of attention 
to it u nti l it started bubbling up. The question was what kind of cost shift we would incu r. We 
went back to WSI and got the data on the number of appeals. He refers to the handout, 
Attached (1  ) .  

Representative Ruby: Said that i t  is obviously deal ing with their decision based on an injury 
but it cou ld affect not only the med ical benefits but also the wage loss benefits as wel l ,  
which is a sole cost of WS I .  

Dan Ulmer: Said the data they looked at was without the wage loss in it, it was a health 
cost and most of these cases are verily expensive. 

Representative Keiser: This is taking the number of cases that were involved in a period of 
time, th irty and saying if we had fifty percent of those this would be the impact to us and the 
cost sh ift. 

Dan U lmer: Yes . 

Representative Keiser: Asked if there was a measure of the cost shifting that is going on 
right now. 



Senate Industry, Business and Labor Committee 
SB 2298 
April 24, 201 3  
Page 2 

Dan U lmer: Said no, they know it exists . They don't know how many folks check the box 
that asks if it is work related and then how many folks check the box with work related and 
not covered . 

Senator Laffen:  Said that he understood that they had been doing this the same since the 
1 98 1  Bromley case. We changed some lang uage in 2009 within  the statute and now we 
are trying to leave it the way it was. Why does that change the number of cases, are we not 
writing it right? 

Dan U lmer: Said he wou ld say yes. 

Representative Ruby: The current language of the law really d idn't specify presumption one 
way or another but the interpretation was that there wasn't a presumption on the treating 
physician's opinion since 2009. He said there view is the language of law is clarifying the 
orig inal  intent and interpretation . (6: 5 1 -8: 1 5) 

Chairman Klein :  Said that was certainly his view that they were just return ing to what they 
always bel ieved historical ly how they treated this from the 1 98 1  case to 2009 when an 
attempt to make i t  more clear they muddied the water. 

Senator Murphy: I have no trouble bel ieving you are saying this in good faith . That you do 
bel ieve that this version that was defeated yesterday on the Senate floor was actually 
bringing it back but in fact it is much worse. He hopes they can find something reasonable. 

Representative Schneider: Said he had a discussion with their  attorneys and said this 
lang uage as it was adopted was not consistent with where they were in  1 990, it d id make a 
change. If you wanted to l iterally return to the lang uage in  the code with at the time in 1 990 
that you would simply repeal section 6505-08.3 and I don't support that. This section does 
give d i rection to WSI and how to approach the review of the case on behalf of the i njured 
worker. With current ad ministrative rule, with cu rrent practice, what we d id attempt to do is 
put in to this section 6505-08. 3  language that was consistent with what the current practice 
was.  (9 : 30- 1 1 : 32) 

Representative M. Nelson:  Asked about what the talk was on the Senate floor. 

Senator Ki lzer: Said that the present version is unrecognizable from the orig inal that was 
put in .  The orig inal  bi l l  was desig ned to make the playing field more level for the inj u red 
worker who is com ing to an ad min istrative hearing and the workers' compensation or WSI 
has been using this office of admin istrative hearings more frequently in  recent years. 
( 1 3 : 36-1 6: 55) 

Chairman Klein :  As you heard the Senator was basically speaking to his bi l l  that he 
introd uced and it is no longer the way he introd uced it. H is issue sti l l  centers around the 
things that he spoke the I M E's and the lack of representation by the docs at the hearings. 

Senator Laffen:  Asked if there is other language that they could write other than the 
presumption not given to the treating doctor. 



Senate Industry, Business and Labor Committee 
SB 2298 
April 24, 201 3  
Page 3 

Senator Murphy: Said he doesn't understand why they wouldn't want the treating doctor's 
opin ion to have some decent weight. 

D iscussion continues on what changes could be made and the interpretation of what the 
language is saying.  

Representative Ruby: Said for WSI to rule against the treating physician's opinio n  earlier in 
the process they have a bar to meet there and then i n  this process according to this 
language it is here. If there is conflicting opinions they then have this level they have to 
meet too. He said he just doesn't see it the same way either and that it is just b ringi ng it 
back to where it was supposed to be. 

Chairman Klein :  Said he will see if they can find a way to make this work better and 
adjourned the meeting.  



2013 SENATE STANDING COMMITTEE MINUTES 
Senate Ind ustry, Busi ness and Labor Committee 

Roosevelt Park Room, State Capitol 

SB 2298 
April 26, 20 1 3  

Job Number 2 1 537 

jg] Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bil l/resolution: 

Relating to workers' compensation consideration of treating doctor's opinions 

Min utes : Attachments 

Chairman Klein :  Cal led the conference com mittee to order and the clerk took the rol l .  
Senator Klein ,  Senator Laffen, Senator Murphy, Representative Ruby, Representative 
Keiser and Representative M. Nelson were present. He asked Representative Keiser to 
share the i nformation he brought. 

Representative Keiser: Said there were some issues raised by Senator Kilzer concerning 
this b i l l . He went over his handouts to address those concerns brought by Senator Ki lzer. 
He said they can make statements but the information that they are provid ing shows they 
are being relatively conservative in the use of IMEs and that any rates of increase can be 
explai ned easily because they have leveled the playing field in a very appropriate way. 
Handout attached ( 1 ) .  ( :45-6 :40) 

Chairman Klei n :  Said he suggested the other day that they go back and find some 
language that wou ld probably ease some, not everyone's, minds. He handed out a rough 
d raft of the amendment and a copy of how the b i l l  wou ld look with those changes. The 
amendment from leg islative council  was also handed out, 1 3 .0754.02006 . Amendment 
attached , (2) and Bi l l  attached , (3) . The amend ment for legislative cou ncil  was also handed 
out, Attachment (4) . (6 :52-8: 05) 

Representative Ruby: Said he was th inking if some language could be found that would 
make it  clear that it  isn't necessarily showing favoritism one way or another. The House 
version d idn 't necessarily say that the emphasis would be on WSI and their doctor and put 
the employee's treating doctor in a minority position or not being considered as strongly as 
the other physician .  He said Senator Klein's amendment accomplishes that. 

Representative Ruby: Motioned for the House to recede from thei r  amendments and 
further amend. 
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Representative Keiser: Asked why they wou ld want to say, "may consider" ,  rather than,  
"they shal l  consider"? These seem l ike reasonable things for them to consider and they do 
have other relevant factors. 

Chairman Klei n :  We are always looking for the terminology that would be softer. He said 
he didn't have a preference there, un less someone can give add itional information.  

Representative Keiser: Said he just d idn't want i t  to appear to be a bias that they are 
g iving flexibi l ity to the agency to what factors they can selectively choose. 

Tim Wahlin,  WSI :  With respect to the draft that you have before you ,  the "may" instead of 
"shal l" ,  would also go towards not necessarily making a cookie cutter approach where each 
one of those factors has to be clicked off in every single case some may apply and others 
may not. ( 1 1 : 1 2- 1 1 : 5 1 ) 

Representative Keiser: Said he does prefer the "shall" for them to at least to have 
considered it. 

Senator Murphy: Said he would support that smal l  change. 

Representative Ruby: Said with that change from "may" to "shall",  he would move 
that the House recede and further amend . 

Representative Keiser: Seconded the motion. 

Representative M. Nelson:  Said that Representative Keiser's i nformation shows that the 
system is working. He is concerned with why they are changing this. They are open ing up 
an area of code and chang ing it when the evidence is that it is working. He is going to resist 
this from the standpoint that it is not prudent or necessary to change this code. 

Chairman Klei n :  Said in h is opinion they would try to make every bil l  the best that they can 
and as they bring it to the floor try to bring in everybody's ideas on this particular issue. I n  
an attempt to get to that point i s  why h e  bought the amendment. Once again  the motion is 
for the House to recede and further amend on this 02006 with the change from "may" to 
"shal l" .  

Roll Call Vote: Yes - 4 No - 2 

Senate Ca rrier: Senator Laffen was appoi nted the carrier. 

House Carrier: Representative Ruby. 

Chairman Klei n :  Meeting was adjourned . 



1 3.0754.06000 

Amendment to: Engrossed SB 2298 

FISCAL NOTE 
Requested by Legislative Council 

04/29/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
# I d . f f . t d d t l  eve s an appropna tons an tctpa e un ercurren aw. 

2011-2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The amended legislation provides that a presumption may not be established in favor of any doctor's opinion. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: John Halvorson 

Agency: WSI 

Telephone: 328--601 6  

Date Prepared: 04/29/201 3  
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 w/ Conference Committee Amendments 
; : 

BILL DESCRIPTION: Consideration of Treating D�ctor's Opinions 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The amended legislation provides that a presumption may not be established in favor of any doctor's opinion. 

FISCAL IMPACT: The amended bill will not result� a change to WSI's current and historical application of 
the statute; however, it may preclude further litigation costs resulting from alternative interpretations of the 
current statute. 

DATE: April 29, 2013 

' i ' 

i I 

; ;t · 



1 3.0754.05000 

Amendment to: SB 2298 

FISCA� NOTE 
Requested by legislative Council 

04/2212013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d . f f .  t d d t l  eve s an appropna 10ns an tctpa e un er curren aw. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds Gen,ral Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015·2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief suinfnary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's opinion. 

B. Fiscal impact sections: Identify and provide a briefdescription of the sections of the measure which have fiscal 
impact. Include any assumptions and comments releva,nt to the analysis. 

see attached 

· � .  

3. State fiscal effect detail: For information shown under 'state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

; j 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. ' 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive bup�et or relates to a continuing appropriation. 

1� . i ' . 
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 w/ Conference Committee Amendments 

BILL DESCRIPTION: Consideration of Treating Doctor's Opinions 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code . 

• if 
' " 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's 
opinion. 

FISCAL IMPACT: The amended bill will not result in a change to WSI's current and historical application of 
the statute; however, it may preclude further litigation: costs resulting from alternative interpretations of the 
current statute. 

DATE: April 22, 2013 

I I 
I 

i ·  
I 
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1 3. 0754.04000 

Amendment to: SB 2298 

FISCAL NOTE 
Requested by Legislative Council 

04/04/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
t I d . t· f . t d d t I eve s an appropna tons an tcma e un er curren aw. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund · Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 . B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties ; 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The amended legislation provides .that a presumption may not be established in favor of a treating doctor's opinion. 

B. Fiscal impact sections: Identify and provide a briefdescription, of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached I ::, · 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

' : 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C .  Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts. shown for expenditures and appropriations. Indicate whether 
the appropriation is a/so included in the executive budget or relates to a continuing appropriation. 
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 w/ House Amendment 

BILL DESCRIPTION: Consideration of Treating Doctor's Opinions 
' . .  ' 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insunince, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

' ' 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's 
opinion. 

FISCAL IMPACT: The amended bill will not result, in a change to WSI's current and historical application of 
the statute; however, it may preclude further litigation C<?Sts resulting from alternative interpretations of the 
current statute. 

DATE: April 4, 2013 

' j� : i . 

! I 



Amendment to: SB 2298 

FISCAL NOTE 
Requested by Legislative Council 

031291201 3  

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d . f f .  t d d t l  eve s an appropna tons an tcJpa e un er curren aw. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities ,, 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including descnption of the provisions 
having fiscal impact (limited to 300 characters). 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's opinion 
and provides for the standard of review to be used in rehearings of administrative orders and appeals of posthearing 
administrative orders. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive bw;Jget. · 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. . � 

C. Appropriations: Explain the appropriation amounts. Provid� d�tail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts· shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: John Halvorson 

Agency: WSI 

Telephone: 328-601 6  

Date Prepared: 04/01 /20 1 3  
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 w/ House Amendment 

BILL DESCRIPTION: Consideration of Treating Doctor's Opinions 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The amended legislation provides that a presumption may not be established in favor of a treating doctor's 
opinion and provides for the standard of review to be used in rehearings of administrative orders and appeals of 
posthearing administrative orders. 

FISCAL IMPACT: No fiscal impact is anticipated as the amended bill will not result in a change to WSI's 
current and historical application of the statute. However, the amended bill may preclude further litigation costs 
resulting from alternative interpretations of the current statute. 

DATE: April l, 2013 
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Amendment to: SB 2298 

FISCAL NOTE 
Requested by Legislative Council 

02/1512013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d . t' f .  t d d t l  eve s an appropna 10ns an tc1pa e un ercurren aw. 

2011-2013 Biennium 2013-2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

<?eneral Fund Other funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing. 

· 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detf:!il, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts.; Prpvide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amow?(S shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

' I 
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WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL NO: Engrossed SB 2298 

BILL DESCRIPTION: De Novo Review 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing. 

FISCAL IMP ACT: Our understanding is the engrossed bill changes the standard of review at the 
administrative hearing level. We are unable to quantify the proposed change. 

DATE: February 15, 2013 

r· . : 



Bill/Resolution No.: SB 2298 

FISCAL NOTE 
Requested by legislative Council 

01/2212013 

1 A. State fiscal effect: Identify the state fiscal effect and tfie fiscal effect on agency appropriations compared to funding 
I d . .  t d  d t /eve s an appropnations anttctpa e un er curren law. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing and provides for organizational payment of testifying expenses for the treating doctor at an 
administrative hearing. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

see attached 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, fine item, and 
fund affected and the number of FTE positions affecte�. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive bu�9,�t or relates to a continuing appropriation. 

' 
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Agency: WSI 
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Date Prepared: 01 /24/201 3  



BILL NO: SB 2298 

WORKFORCE SAFETY & INSURANCE 
2013 LEGISLATION 

SUMMARY OF ACTUARIAL INFORMATION 

BILL DESCRIPTION: De Novo Review/Payment of Treating Doctor Testifying Expenses 

SUMMARY OF ACTUARIAL INFORMATION: Workforce Safety & Insurance, together with its actuarial 
firm, Bickerstaff, Whatley, Ryan & Burkhalter Consulting Actuaries, has reviewed the legislation proposed in 
this bill in conformance with Section 54-03-25 of the North Dakota Century Code. 

The proposed legislation provides that an organization determination is subject to de novo review at an 
administrative hearing and provides for organizational payment of testifYing expenses for the treating doctor at 
an administrative hearing. 

FISCAL IMPACT: Because estimated costs associated with this bill rely on an estimate ofthe number of 
injured workers utilizing this provision, and the number will likely change should this bill become law; we 
believe the fiscal impact is not quantifiable. However; if utilized, potentially significant costs will be generated 
by the provision allowing the employee's treating doctor to testifY at the administrative hearing at the expense 
of the organization. 

DATE: January 24, 2013 

. ! . ,  
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Title .05000 

Prepared by the Legislative Council staff for 
Representative Keiser 

April 1 2 , 201 3  

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO.  2298 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Journal 
and pages 1 234 and 1 235 of the House Journal and that Engrossed Senate Bi l l  No. 2298 be 
amended as fol lows: 

Page 1 ,  l ine 2, remove "; and to provide for" 

Page 1 ,  l ine 3, remove "application" 

Page 1 ,  l ine 8, overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be establ ished in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 , overstrike "employee's record based on one or more of' and insert immediately 
thereafter ". The organization shall resolve confl icting medical opin ions and in doing so 
the organization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organization's determ ination under 
subsection 1 is" 

Page 1 ,  remove l ine 21 

Page 1 ,  l ine 22, remove "�" 

Page 2, remove l ines 1 and 2 

Renumber accordingly 

Page No. 1 1 3 .0754.02004 



1 3. 0754.02007 
Title. 06000 

Adopted by the Conference Committee 

April 26, 201 3 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO.  2298 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Journal 
and pages 1 234 and 1 235 of the House Journal and that Engrossed Senate Bi l l  No. 2298 be 
amended as fol lows: 

Page 1 ,  l ine 2, remove "; and to provide for" 

Page 1 ,  l i ne 3, remove "application" 

Page 1 ,  l ine 8,  overstrike "If the organization does not g ive an injured employee's treating" and 
insert immediately thereafter "A presumption may not be established in  favor of any" 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2, overstrike "employee's record based on one or more of' and insert immediately 
thereafter ". The organization shall resolve confl icting medical opi nions and in  doing so 
the organization shall consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organ ization's determination under 
subsection 1 is" 

Page 1 ,  remove l ine 2 1  

Page 1 ,  l i ne 22, remove "3." 

Page 2, remove l ines 1 and 2 

Renumber accordingly 

Page No. 1 1 3 .0754 .02007 



Date: 4/1 6/201 3  

Roll Call Vote # 1 

201 3  SENATE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

BI LL/RESOLUTI ON NO.  58 2298 as (re) engrossed 

Senate Industry, Busi ness and Labor Committee 

Action Taken D SENATE accede to House Amendments 

Motion Made by: 

Senators 

Klein 
Laffen 
Mu 

D SENATE accede to House Amendments and fu rther amend 

D HOUSE recede from House amendments 

[;8J HOUSE recede from House amendments and amend as fol lows 

D Unable to agree, recommends that the committee be d ischarged and 
a new comm ittee be appoi nted 

Re�resentative M. Nelson Seconded by: Senator Laffen 

Yes No Representatives Yes N o  

X ··• Ru X 
X .. Keiser X 

X · ... Nelson X 

Total Senate Vote 1 2 ···· Total Rep. Vote 1 2 
_ _...J. __ 

Vote Count Yes: --=---

Senate Carrier 
----------

LC N umber 

LC N umber 

No: 
_ ___: __ _ 

House Carrier 

Absent: C ---==---

of amendment 

of engrossment 
----------



Date: 4/1 6/201 3  

Roll Call Vote # 2 

201 3  SENATE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

BI LL/RESOLUTION N O .  SB 2298 as (re) engrossed 

Senate Industry, Business and Labor Committee 

Action Taken D SENATE accede to House Amendments 

[gJ SENATE accede to House Amendments and further amend 

D HOUSE recede from House amendments 

D HOUSE recede from House amendments and amend as fol lows 

D Unable to agree, recommends that the comm ittee be d ischarged and 
a new comm ittee be appointed 

Motion Made by: Senator Laffen 

Senators 

Klein 
Laffen 
Murphy 

Total Senate Vote 

Yes 

X 
X 

2 

Vote Count Yes: __ L{...___ __ 

No 

X 

1 

Seconded by: Representative Ruby 

Representatives 

· ...• Ruby 
> Keiser 

· ·  Nelson 

•• .  Total Rep. Vote 

No: � ----='------

Yes No 

X 
X 

X 

2 1 

Absent: -�0�--

Senate Carrier Sena..tof' La. ffe..n.. House Carrier R�pr-t.SQ.nk-h'tle.. "'Ru.bca 
LC Number J 3  , 0 J5£../ . 0 ;l_ 004 of amendment 

LC N umber of engrossment ----------



Date: 4/1 6/201 3  

Roll Call Vote # 3 

201 3  SENATE CONFERENCE COMMITTEE 
ROLL CALL VOTES 

BI LL/RESOLUTION NO. SB 2298 as (re) engrossed 

Senate Industry, Busi ness and Labor Committee 

Action Taken D SENATE accede to House Amendments 

D SENATE accede to House Amendments and further amend 

D HOUSE recede from House amendments 

1Z1 HOUSE recede from House amendments and amend as fol lows 

D Unable to agree, recommends that the committee be d ischarged and 
a new comm ittee be appointed 

Motion Made by: __________ Seconded by: 

Senators Yes No Representatives Yes No 

Klei n  . Ruby 
Laffen · ... · Keiser 
Murphy Nelson 

Total Senate Vote • •· Total Rep. Vote 

Vote Count Yes: No: Absent: ---- ---- -----
Senate Carrier • )l��r La ffd11... 
LC N umber /3. ()75'/ of amendment 

LC Number of engrossment ----------



Date: 4/26/201 3  

201 3 SENATE CON FERENCE COMMITTEE 
ROLL CALL VOTES 

Roll Call Vote #1 

BI LL/RESOLUTION NO. SB 2298 as (re) eng rossed 

Senate Ind ustry, Busi ness and Labor Committee 

Action Taken 0 SE NATE accede to House Amendments 

0 SE NATE accede to House Amendments and further amend 

0 HOUSE recede from House amendments 

[8:1 HOUSE recede from House amendments and amend as 
fol lows;1 3.0754.02006 and change may to shall on page 1 ,  l ine 1 2  

0 Unable to agree, recommends that the committee be discharged and 
a new comm ittee be appointed 

Motion Made by: Representative Ruby 

Senators Yes 

Klein X 
Laffen X 
Murphy 

Total Senate Vote 2 

Vote Count Yes: Lf -��--

Senate Carrier Sev\0..-l:or- Lo.. tt(..t'\ 

No 

X 

1 

Seconded by: Representative Keiser 

Representatives 

•••• Ruby 
' . Keiser 
, M .  Nelson 

····· Total Rep.  Vote 

No: _ _..)=--

Yes No 

X 
X 

X 

2 1 

Absent: 0 ---=---

LC N umber 
___

_ __:;_13=-.:.....::. 0=----=/--=5=--l./....:.... . __,0"""'--"��0'-->.0 ........ J...L.--____ of amendment 

LC N umber of engrossment 
----------



Com Conference Committee Report 
April 17, 2013 9 :24am 

Module ID: s_cfcomrep_67 _014 

Insert LC: 13.0754.02004 

REPORT OF CONFERENCE COMMITTEE 
SB 2298, as eng rossed : Your conference committee (Sens. Klein,  Laffen,  M urphy and 

Reps. Ruby, Keiser, M. Nelson) recommends that the HOUSE RECEDE from the 
House amendments as printed on SJ page 1 1 42,  adopt amendments as follows, and 
place SB 2298 on the Seventh order: 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Jou rnal 
and pages 1 2 34 and 1 235 of the House Journal and that Engrossed Senate Bi l l  No. 2298 be 
amended as fol lows: 

Page 1 ,  l ine 2, remove "; and to provide for" 

Page 1 ,  l ine 3, remove "appl ication" 

Page 1 ,  l ine 8, overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be established in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 ,  overstrike "employee's record based on one or more of' and insert 
immediately thereafter " .  The organ ization shall resolve conflicting medical opinions 
and in doing so the organ ization may consider" 

Page 1 ,  l ine 20, remove "At an admin istrative hearing, the organization's determination 
under subsection 1 is" 

Page 1 ,  remove line 2 1  

Page 1, l ine 22, remove "�" 

Page 2, remove l ines 1 and 2 

Renumber accordingly 

Engrossed SB 2298 was placed on the Seventh order of business on the calendar. 

( 1 )  DESK (2) COMMITTEE Page 1 s_cfcomrep_67 _014 



Com Conference Committee Report 
April 26, 2013 12:32pm 

Module 10:  s_cfcomrep_75_005 

Insert LC: 13.0754.02007 

REPORT OF CONFERENCE COMMITTEE 
SB 2298, as eng rossed: Your conference committee (Sens. Kle in ,  Laffen,  Murphy and 

Reps. Ruby, Keiser, M. Nelson) recommends that the HOUSE RECEDE from the 
House amendments as printed on SJ page 1 1 42, adopt amendments as follows, and 
place SB 2298 on the Seventh order: 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Journal 
and pages 1 234 and 1 235 of the House Journal and that Engrossed Senate Bi l l  No. 2298 be 
amended as fol lows: 

Page 1 ,  l ine 2, remove "; and to provide for" 

Page 1 ,  l ine 3, remove "application" 

Page 1 ,  l ine 8, overstrike "If the organization does not give an injured employee's treating" 
and insert immediately thereafter "A presumption may not be establ ished in favor of 
any" 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2, overstrike "employee's record based on one or more of' and insert 
immediately thereafter " .  The organization shall resolve conflicting medical opi nions 
and in  doing so the organization shall consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organization's determination 
under subsection 1 is" 

Page 1 ,  remove line 2 1  

Page 1 ,  l ine 22, remove "�" 

Page 2,  remove l ines 1 and 2 

Renumber accordingly 

Engrossed SB 2298 was placed on the Seventh order of business on the calendar. 

(1) DESK (2) COMMITTEE Page 1 s_cfcomrep_75_005 



2013 TESTIMONY 

SB 2298 



Before the Senate Industry, Labor and Business Committee 

Testimony of Dean J. Haas on 201 3 Senate Bi l l  2298, January 29, 20 1 3  

Hon . Chairman Jerry Klein and Members of the Senate Industry, Business and Labor 
Committee 

I am an attorney practicing law at Larson Latham Huettl, LLP, i ncluding practice i n  
worker's com pensation. My famil iarity with North Dakota worker's compensation law 
dates back to 1 984, when I served as cou nsel to the Bureau u ntil 1 995.  I have been 
representing injured workers on and off for since then .  I testify today on behalf of 
i njured workers in favor of SB 2298. \ 
This bi l l  amends the treating doctor statute, N . D .C.C.  § 65-05-08.3,  which currently 
gives "control l ing weight" to the opinions of the employee's treating doctor over the 
opinion provided by a doctor in at " Independent Medical Examination,"  or Review, 
especially based on the treatment relationship, consistency of the opinion, and 
specialty. The amendments in this bi l l  would ensure that the treating doctor rule appl ies 
at the time of the hearing in the case, and provides the employee with the funds to call 
the treating doctor to testify at a hearing-but only in  those circumstances that WSI is 
relying on the I M E  to deny the employee's claim . 

The statute uses the same language as the ru le governing social s ecurity disabil ity, 20 
C .F .R .  § 404. 1 527, which requires the Social Security Administratio n-and its Hearing 
Officers (Administrative Law Judges)-to give more weight to the treating doctor's 
opinion than to its own consultants. The treating doctor rule has no real meaning un less 
it is applied in the hearing on the matter. 

WSI recently promulgated an Administrative ru le, N . D .A.C. ,  § 92-01 -02-02.4, which 
provides that: 

When making findings of fact and conclusions of law in con nection with an 
adjudicative proceeding, a hearing officer must affirm the organization's 
determination whether to give a treating doctor's opinion con trol l ing weight 
under North Dakota Century Code section 65-05-08.3 if a reason ing mind 
reasonably could have decided that the organization's dete rm ination was 
supported by the greater weight of the evidence from the entire record . 

Under the strange (invalid) ru le that WSI seeks to apply, the hearing officer wou ld be 
bound by whatever WSI wants to do, if a "reasoning mind" could have so d ecided. What 
non-lawyers may not know is that the reasoning mind standard is very easy to fulfi l l .  The 
Court's review of every factual finding of the hearing officer is extremely l imited; the 
Court "does not substitute its judgment for that of the agency," as it is up to the fact­
finder to weigh the evidence, including testimony of lay and expert witnesses. Curran v. 
WSI, 201 0 N D  227, 1f 1 7, 791  N .W.2d 622 .  Almost n o  decision relating to the facts of 
the case-including the weight to be given to testimony-can be over-turned under the 
reason ing m ind standard . That's why the reasoning mind standard is only correctly 



Haas Testimony 201 3  Senate Bi l l  2298 
January 29, 201 3  
Page 2 

applied by the Courts in their review of whether or not the fact fi nder could possibly 
have reached the findings she d id .  If the Hearing Officer is already bound by the factual 
findings of WSI ,  there is no fai r  hearing. 

WSI 's rule is clearly inconsistent with the statute as it is written , and would make WSI 
sole arbiter of whether or not the statute is given effect in any given case. This is worth 
emphasizing: to bind Hearing Officers in this manner makes a m ockery of the 
hearing.  We Americans, regardless of party or legal phi losophy, value most h ighly our 
l iberty rights. High among these is the right to be heard by a jury of our fellow citizens or 
by a neutral judge when important property rights are at stake. This appl ies no less to 
Adm inistrative cases. If the Hearing Officer cannot apply the treating doctor rule unless 
WSI approves, we have made the Hearing Officer a mere rubber stamp for W SI ,  just 
l ike the Appel late Court that does not itself make the factual findings. Essential to the 
Constitutional right to a fair  hearing is an independent fact-finder, and this requ i res that 
the Hearing Officer decide whether or not the treating doctor rule is overcome.  This is 
also consistent with how SSA applies its rule, for the treating doctor rule  h as no 
meaning whatsoever if it does not apply at the hearing unless WSI a l lows it  to. 

It is important to note that the 2008 "Performance Evaluation Report" compi led by Berry, 
Dunn,  McNeil & Parker, underscores that 82% of al l  of the I ME's were performed by 
Minnesota physicians, and only 1 8% by North Dakota physicians. M ore ominously, the 
I M E  reviewer d isagreed with the treating doctor most of the t ime-65% in frank 
d isagreement. 

At one time, WSI relied on I ME's only in un ique or complicated cases, and otherwise 
would elect to examine the treating doctor under oath . I n  my tim e  as an Assistant 
Attorney General representing the Bureau ,  relying on the treating d octor's frank and 
complete opinion general ly satisfied everyone. In fact, the ful l-bodied opinions of m any 
treating doctors were nuanced to the extent they actually favored WSI in many respects. 
I M E's should not be the go-to option in  a l l  routine l itigated cases as it h as become. 

At hearing, WSI always cal ls the IME physician to testify, who laboriously n itpicks the 
treating doctor's opinion, thus given the last word. Employees cannot afford to pay the 
costs of cal l ing the treating doctor to testify. This bi l l  addresses this issue, requ i ring WSI 
to pay the cost of the treating doctor-but only when WSI uses a n  I M E  to rebut the 
opinion of the treating doctor. This would help to level the playing field just a bit, and 
provide a fai rer hearing to employees . 

Moreover, this legislation ensures that treating doctors are honored for the service they 
perform, and that their professional integrity is not brought i nto question s imply because 
they think their patient was hurt at work, requires a certain kind of medical  care, and 
may need work restrictions d uring recovery. WSI's widespread q uestioning of the 
veracity of our good and decent North Dakota treating physicians-by ignoring their 
opinions in favor of an out-of-state h i red-gun IME-is an affront to the profession, and 
chi l l ing to the provision of medical services to the injured . It is unfortun ate that 
increasingly North Dakota physicians are reluctant to treat the work i njured ; the 

l 
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Page 3 

administrative burden and q uestioning attitude are becoming too m uch for m an y. The 
proliferation of I ME's to questio n  the opinions of our state's treating doctors requires 
legislative response. 

Thank you for l istening to the employee's perspective. I share your interest in improving 
North Dakota's Worker's Compensation system, and hope to continue to provide 
constructive input from an  i mportant stakeholder-inju red workers-who h ave no 
organized voice to present their legitimate views and concerns. 

Dean J. Haas 
Attorney at Law 

521 East Main Street, Bismarck, NO 
dhaas@bismarcklaw.com 

(70 1 ) 223-5300 



(2) 

2008 Performance Evaluation Report 

October 8, 2008 

I E liHtY� DUN N ,.MCN E i l & PAIUt E R  



existing or degenerative conditions with which to make a claim compensabi l ity decis ion .  

The denia l trend s u pports the fact that the increased rigor of  the in itia l investigations 

resu lted i n  add itiona l  denia ls. 

Evaluation of Independent Medical Exam (IME) Program 

Objective 

This component of Element Six req u i red a n  eva luation of c la ims involving I ndependent Medical  

Exa ms ( I M E's), to determ ine the efficiency and efficacy of I M E  practices and to assess whether 

WSI was doing enough to encourage N orth Dakota physicians to p a rt icipate in the I M E  

progra m .  

Observations & Findings 

B D M P  reviewed 50 random claims that had I M Es sched uled d u ri ng the 2006/2007 calenda r  

years. 

• Forty-eight of the cla ims evaluated (96%) fo l lowed the appropriate I M E  referra l process 

outlined in the WSI Cla ims Proced u re M a nual .  

• The two instances that deviated from the standard referra l process were a ppropriate 

I M Es however they did not have form C54- Prep Form Claims Assessment com pleted i n  

a timely manner. Th is  i s  a n  admin istrative form t o  b e  com pleted b y  t h e  adjuster that 

instructs the claim technician to enter the I M E  into the Med ica l Events Window a n d  

generate a notice t o  t h e  i njured worker t o  attend t h e  I M E. 

• The c la im eva luations revealed that I M Es were utilized a ppropriately i n  the c la ims 

process and u ltimately helped drive cla ims towards resolution 86% of the t ime. In  other 

words, the claim a dj uster was a ble to make decisions on the cla i m  once they obta ined 

a n  independent med ical opinion. The remain ing 14% of eva l u ated claims a re sti l l  

ongoing and have not yet been resolved. According t o  WSI, 0.5% of t h e  c la ims a re sent 

for I M Es .  In  every case BDMP exam ined, the a djuster chose an I M E  physician based o n  

the specia lty requ i red t o  p rovide a thorough a n d  accurate indepen d e nt medical  exam .  

I n  many cases, rather tha n s imply trying t o  match the specia lty o f  the treating 

provider  on record, the a djusters picked a ppropriate specia l ists based on the 

injured workers' i njury types a nd the specific questions the a djusters had about 

the treatment/injury. 

In every claim eva luated, the specia lty of the I M E  physici a n  was either the same 

a s  the treating physicia n or  was a specia lty better versed i n  the specific i njury or  

treatment that  was in q uestion. The specia lty of the I M E  physician  was often 

Workforce Safety & Insurance 
2008 Performance Evaluation 
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documented on the forms sent to the inj u red worker a n d  on the report 

forwarded back to the adjuster. 

B D M P  a lso noted that adjusters routinely worked to accom m odate inj u red 

workers' schedules, assisted with travel p lanning and/or paid travel expenses 

when out-of-state trips were required for I M Es. 

• Of the I M E  claims eva luated by B D M P  with completed I M E  reports, 35% of the I M E  

physicians agreed and 65% disagreed with the treating physician. 

• Of the I M E  cla ims eva luated, only 18% were completed with N o rth Da kota physicians, 

while 82% were schedu led with Min nesota phys icians. 

In m u ltiple instances however, the Minnesota I M E  physicia ns traveled to N orth 

Dakota to complete the I M E. 

There was no significant d ifference between the I M E  resu lts (agree/disagree 

with the treating physician) re lated to the locatio n of the I M E  p hysician .  33% of 

the North Dakota I M E  physicians agreed with the treating physicia n com pared to 

35% of the M i nnesota I M E  physicians. 

The use of out-of-state I M E  physicians did not appear to s ignifica ntly i mpact the 

efficie ncy of the claims process as I M Es performed in MN req u i red a total of 46 

days from the date the C54 Claims Assessment Worksheet was com pleted to the 

date the I M E  report was received. By comparison, I M Es scheduled in  North 

Dakota required 41.4 days from the C54 to the fin a l  I M E  rep o rt. 

During the interview phase, WSI staff charged with increasing the n u m ber of i n-state I M E  

providers outl ined several significant in itiatives that had been im plemented i n  a n  effort to 

encourage North Dakota providers to participate in the I M E  progra m, but a lso  n oted that the 

fundamental chal lenge they face is the size of the North Dakota provider  com m u nity. We 

noted : 

• The most recent data from The Kaiser Fami ly Foundation State Hea lth Facts identifies a 

tota l of on ly 1, 782 Non-Federa l primary care physicia ns in North D a kota, compared to 

17,295 in Minnesota and 973,524 nationa l ly.25 

• I n  addition, a significant n u m ber of the 1,782 physicians  identified in N o rth Da kota 

would not be appropriate for workers' compensation cla ims, as the Ka iser data s uggests 

that 9% of a l l  in state providers a re Pediatricians a nd anot h e r  8% s pecia lize in  

Obstetrics/Gynecology. If  those specia lties a re re moved fro m  the N orth Dakota totals, 

25 Kaiser State Health Facts, http:Uwww.statehealthfacts.org/profil eind.jsp?ind=433&cat=8&rgn=36, (Jun 2008) 
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Code of F ederal Regulations § 404. 1 52 7 Page 1 of 3l3) 

sSocial Security 
The Official Website of the U.S. Social Security Administration 

Code Of Federal Regulations 

§ 404. 1527. Evaluating opinion evidence. 
(a) General. (1) You can only be found disabled if you are unable to do any substantial gainful activity by reason of any medically determinable 

physical or mental impainnent which can be expected to result in death or which has lasted or can be expected to last for a continuous period of not 

less than 12 months. See § 404. 1 505. Your impainnent must result from anatomical, physiological, or psychological abnonnalities which are 

demonstrable by medically acceptable clinical and laboratory diagnostic techniques. See § 404.1 508. 

(2) Evidence that you submit or that we obtain may contain medical opinions. Medical opinions are statements from physicians and psychologists or 

other acceptable medical sources that reflect judgments about the nature and severity of your impairment(s), including your symptoms, diagnosis 

and prognosis, what you can still do despite impainnent(s), and your physical or mental restrictions. 

(b) How we consider medical opinions. In determining whether you are disabled, we will always consider the medical opinions in your case record 

together with the rest of the relevant evidence we receive. See § 404 . 1 520b. 

(c) How we weigh medical opinions. Regardless of its source, we will evaluate every medical opinion we receive. Unless we give a treating source's 

opinion controlling weight under paragraph (c)(2) of this section, we consider all of the following factors in deciding the weight we give to any medical 

opinion. 

( 1 )  Examining relationship. Generally, we give more weight to the opinion of a source who has examined you than to the opinion of a source who has 

not examined you. 

(2) Treatment relationship. Generally, we give more weight to opinions from your treating sources, since these sources are likely to be the medical 

professionals most able to provide a detailed, longitudinal picture of your medical impairment(s) and may bring a unique perspective to the medical 

evidence that cannot be obtained from the objective medical findings alone or from reports of individual examinations, such as consultative 

examinations or brief hospitalizations. If we find that a treating source's opinion on the issue(s) of the nature and severity of your impainnent(s) is 

well-supported by medically acceptable clinical and laboratory diagnostic techniques and is not inconsistent with the other substantial evidence in 

your case record, we will give it controlling weight. When we do not give the treating source's opinion controlling weight, we apply the factors listed in 

paragraphs (c)(2)(i) and (c)(2)(ii) of this section, as well as the factors in paragraphs (c)(3) through (c)(6) of this section in determining the weight to 

give the opinion. We will always give good reasons in our notice of determination or decision for the weight we give your treating source's opinion. 

(i) Length of the treatment relationship and the frequency of examination. Generally, the longer a treating source has treated you and the more times 

you have been seen by a treating source, the more weight we will give to the source's medical opinion. When the treating source has seen you a 

number of times and long enough to have obtained a longitudinal picture of your impairment, we will give the source's opinion more weight than we 

would give it if it were from a nontreating source. 

(ii) Nature and extent of the treatment relationship. Generally, the more knowledge a treating source has about your impainnent(s) the more weight 

we will give to the source's medical opinion. We will look at the treatment the source has provided and at the kinds and extent of examinations and 

testing the source has perfonned or ordered from specialists and independent laboratories. For example, if your ophthalmologist notices that you 

have complained of neck pain during your eye examinations, we will consider his or her opinion with respect to your neck pain, but we will give it less 

weight than that of another physician who has treated you for the neck pain. When the treating source has reasonable knowledge of your impainment 

(s), we will give the source's opinion more weight than we would give it if it were from a nontreating source. 

(3) Supportability. The more a medical source presents relevant evidence to support an opinion, particularly medical signs and laboratory findings, 

the more weight we will give that opinion. The better an explanation a source provides for an opinion, the more weight we will give that opinion. 

Furthennore, because nonexamining sources have no examining or treating relationship with you, the weight we will give their opinions will depend 

on the degree to which they provide supporting explanations for their opinions. We will evaluate the degree to which these opinions consider all of 

the pertinent evidence in your claim, including opinions of treating and other examining sources. 

(4) Consistency. Generally, the more consistent an opinion is with the record as a whole, the more weight we will give to that opinion. 
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(5) Specialization. We generally give more weight to the opinion of a specialist about medical issues related to his or her area of specialty than to the 

opinion of a source who is not a specialist. 

(6) Other factors. When we consider how much weight to give to a medical opinion, we will also consider any factors you or others bring to our 

attention, or of which we are aware, which tend to support or contradict the opinion. For example, the amount of understanding of our disability 

programs and their evidentiary requirements that an acceptable medical source has, regardless of the source of that understanding, and the extent 

to which an acceptable medical source is familiar with the other information in your case record are relevant factors that we will consider in deciding 

the weight to give to a medical opinion. 

(d) Medical source opinions on issues reserved to the Commissioner. Opinions on some issues, such as the examples that follow, are not medical 

opinions, as described in paragraph (a)(2) of this section, but are, instead, opinions on issues reserved to the Commissioner because they are 

administrative findings that are dispositive of a case; i.e., that would direct the determination or decision of disability. 

( 1 )  Opinions that you are disabled. We are responsible for making the determination or decision about whether you meet the statutory definition of 

disability. In so doing, we review all of the medical findings and other evidence that support a medical source's statement that you are disabled. A 

statement by a medical source that you are "disabled" or "unable to work" does not mean that we will determine that you are disabled. 

(2) Other opinions on issues reserved to the Commissioner. We use medical sources, including your treating source, to provide evidence, including 

opinions, on the nature and severity of your impairment(s). Although we consider opinions from medical sources on issues such as whether your 

impairment(s) meets or equals the requirements of any impairment(s) in the Listing of Impairments in appendix 1 to this subpart, your residual 

functional capacity (see §§ 404. 1 545 and 404.1 546), or the application of vocational factors, the final responsibility for deciding these issues is 

reserved to the Commissioner. 

(3) We will not give any special significance to the source of an opinion on issues reserved to the Commissioner described in paragraphs (d)(1 ) and 

(d)(2) of this section. 

(e) Opinions of nonexamining sources. We consider all evidence from nonexamining sources to be opinion evidence. When we consider the opinions 

of nonexamining sources, we apply the rules in paragraphs (a) through (d) of this section. In addition, the following rules apply to State agency 

medical and psychological consultants, other program physicians and psychologists, and medical experts we consult in connection with 

administrative law judge hearings and Appeals Council review: 

( 1 )  In claims adjudicated by the State agency, a State agency medical or psychological consultant may make the determination of disability together 

with a State agency disability examiner or provide one or more medical opinions to a State agency disability examiner when the disability examiner 

makes the initial or reconsideration determination alone (see § 404.161 5(c) of this part). The following rules apply: 

(i) When a State agency medical or psychological consultant makes the determination together with a State agency disability examiner at the initial 

or reconsideration level of the administrative review process as provided in § 404. 1 61 5(c)(1 ), he or she will consider the evidence in your case 

record and make findings of fact about the medical issues, including, but not l imited to, the existence and severity of your impairment(s), the 

existence and severity of your symptoms, whether your impairment(s) meets or medically equals the requirements for any impairment listed in 

appendix 1 to this subpart, and your residual functional capacity. These administrative findings of fact are based on the evidence in your case but are 

not in themselves evidence at the level of the administrative review process at which they are made. 

(ii) When a State agency disability examiner makes the initial determination alone as provided in § 404.1 6 1 5(c)(3), he or she may obtain the opinion 

of a State agency medical or psychological consultant about one or more of the medical issues listed in paragraph (f)(1 )(i) of this section. In these 

cases, the State agency disability examiner will consider the opinion of the State agency medical or psychological consultant as opinion evidence 

and weigh this evidence using the relevant factors in paragraphs (a) through (e) of this section. 

(iii) When a State agency disability examiner makes a reconsideration determination alone as provided in § 404 . 1 61 5(c)(3), he or she will consider 

findings made by a State agency medical or psychological consultant at the initial level of the administrative review process and any opinions 

provided by such consultants at the initial and reconsideration levels as opinion evidence and weigh this evidence using the relevant factors in 

paragraphs (a) through (e) of this section. 

(2) Administrative law judges are responsible for reviewing the evidence and making findings of fact and conclusions of law. They will consider 

opinions of State agency medical or psychological consultants, other program physicians and psychologists, and medical experts as follows: 

(i) Administrative law judges are not bound by any findings made by State agency medical or psychological consultants, or other program physicians 

or psychologists. State agency medical and psychological consultants and other program physicians, psychologists, and other medical specialists 

are highly qualified physicians, psychologists, and other medical specialists who are also experts in Social Security disability evaluation. Therefore, 

administrative law judges must consider findings and other opinions of State agency medical and psychological consultants and other program 

physicians, psychologists, and other medical specialists as opinion evidence, except for the ultimate determination about whether you are disabled 

(see § 404 . 151 2(b)(8)). 
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(ii) When an administrative law judge considers findings of a State agency medical or psychological consultant or other program physician, 

psychologist, or other medical specialist, the administrative law judge will evaluate the findings using the relevant factors in paragraphs (a) through 

(d) of this section, such as the consultant's medical specialty and expertise in our rules, the supporting evidence in the case record, supporting 

explanations the medical or psychological consultant provides, and any other factors relevant to the weighing of the opinions. Unless a treating 

source's opinion is given controlling weight, the administrative law judge must explain in the decision the weight given to the opinions of a State 

agency medical or psychological consultant or other program physician, psychologist, or other medical specialist, as the administrative law judge 

must do for any opinions from treating sources, nontreating sources, and other nonexamining sources who do not wor1< for us. 

(iii) Administrative law judges may also ask for and consider opinions from medical experts on the nature and severity of your impairment(s) and on 

whether your impairment(s) equals the requirements of any impairment listed in appendix 1 to this subpart. When administrative law judges consider 

these opinions, they will evaluate them using the rules in paragraphs (a) through (d) of this section. 

(3) When the Appeals Council makes a decision, it will follow the same rules for considering opinion evidence as administrative law judges follow. 

(56 FR 36960, Aug. 1 ,  1 991 , as amended at 62 FR 38451 ,  July 1 8, 1 997; 65 FR 1 1 877, Mar. 7, 2000; 71 FR 1 6445, Mar. 3 1 ,  2006; 75 FR 62681 ,  

Oct. 1 3, 201 0; 76 F R  24807, May 3, 201 1 ;  77 F R  1 0656, Feb. 23, 201 2] 

Last reviewed or modified 0111112013 

http:/ /www.socialsecurity.gov/OP _ Home/cfr20/404/404- 1 527 .htm 1 128/20 1 3  



/ 

201 3 Senate B i l l  No. 2298 
Testi mony before the Senate I n d ustry, Busi ness, a n d  La bor Comm ittee 

Presented by: Tim Wa h l i n ,  C h ief of I nj u ry Services 
Workforce Safety & I ns u ra nce 

J a n u a ry 29,  201 1 

M r. C h a irman,  Members of the Comm ittee:  

My name is T im Wah l i n ,  Ch ief of I njury Services at WSI .  I am here on behalf of WSI to 

provide i nformation to the Comm ittee to ass ist in making its determ ination reg a rd i ng the 

merits of th is leg islation .  After review and analysis of the h istory of th is statute, WSI 

opposes th is proposed legislat ion.  WS I ' s  Board l ikewise opposes th is  legislation .  

This B i l l  seeks to amend two statutes. Section 2 of the b i l l  changes 65-05-28 at 

su bsection 3. This portion of our cu rrent law controls when WSI may seek either a n  

independent med ica l exam ination ( I M E) or i ndependent medical  review ( I M R ) .  

An independent medical examination a n d  independent med ical  review m ust be 
for the purpose of review of the d iag nosis,  prog nosis,  treatme nt,  or fees. An 
i n d ependent med ical examination contemplates an actual exam ination of an 
i nj u red employee, either in  person or  remotely i f  appropriate. An independent 
med ical review contemplates a fi le review of an i nj u red employee's record s ,  
i nclud ing treatments a n d  test ing.  N D C C  65-05-28(3). 

This amendment makes WSI responsible for the payment of a l l  fees and costs 

associated with ca l l ing an employee's treating physicia n to appea r and testify at any 

admin istrative hearing in which WS I has obta ined an IME or I M R . 

WS I has a number of concerns with th is provis ion including the fact that the statute 

p rovides no caps or l im its on the costs . Additional ly, there is a lack of clarity reg a rd ing 

whether "opin ions" m ight be considered other than official ly recog n ized I M E's or I M R's.  

For insta nce,  would consultation with a contract physician regard i ng a second o p i n ion 

q u al ify for reimbursement? Would a second opin ion that may d iffer  with the treating 

1 p hysician's qual ify? 

(_ tf) 



Recent economic changes in the North Dakota wo rkforce have d ramatical ly increased 

the number of non-North Dakota employees encompassed by our system . Many of 

these inj u red employees travel "home" after an inj u ry to treat with local providers that 

are in any one of our fifty states and Canadian Provi nces . Costs in securing and 

b ringing medical p roviders from al l  over the nation to testify l ikely wou ld be s ignificant. 

Obviously, opening a state agency to unknown and possib ly unrestrained economic 

costs is  problematic. This provision would do exactly that. 

This proposal l ikewise alters what has been a cornerstone of North Dakota law s ince 

the reforms of the mid-1 990s . Prior to those reforms,  attorney fees and costs were paid 

i rrespective of the case outcome. I n  other words,  regard less of whether an inj u red 

employee preva iled , his O[ her attorney fees were paid . This pol icy incentivized l it igation 

without respect to outcome and was part the reason the agency was ru nning a $250 

m il l ion deficit. This p rovision removes the requ i rement of success for reimbu rsement of 

the associated costs. 

Finally, the agency cu rrently does reimburse not on ly the costs of physician testimony 

b ut a lso attorney fees to successfu l l itigants . As a resu lt ,  the laws p rovid ing for th is 

reimbursement wi l l  on ly affect those instances when a l itigant d ecides his or her 

specific case does not warrant bearing this risk.  To the extent these cases now b eg i n  

e ntering l it igation ,  there i s  l ittle question the l it igation n umbers w i l l  increase . T h i s  wi l l  

have a compounding impact.  

Section 1 of 2 0 1 3 S B  2298 seeks to amend N DCC 65-05-08 . 3 .  Th is section cu rre ntly 

p rovides g u ide l ines to be fol lowed by WSI in the event confl icting medical opinions exist 

with in  a cla i m .  This law was passed by the 2009 Legis lative Assembly and was a n  

attempt t o  legis latively enact what a lready was establ ished North Dakota caselaw, a n d  

had been the standard for 2 8  years .  See, Bromley v. N . D .  Work Camp, 304 N .W.2d 

4 1 2  (N . D . 1 98 1 ) .  That case establ ished WS I cannot make a claims decision that is  



contrary to a treating doctor's opinion without first having a supported and defendable 

reason for doing so. Section 65-05-08.3 was intended to cod ify this standard .  

C u rrently this understanding i s  o n  appeal to the North Dakota Supreme Court and we 

await an opinion as to whether the statute u nintentional ly created a presumption of 

correctness of a treating physician's opinion to be rebutted by presentation of testimony 

to the contrary. This presumption was never before req uired by the Supreme Court 

prior to this statute being enacted . I n  other words, apparently our efforts to cla rify this 

matter have fa iled and we awa it the Court's determination . 

Section 1 of 20 1 3  SB 2298 a mends this statute by proscribing the type of review 

ad m i n istrative law judges (ALJ) employ in reviewing WS I 's findings when medical 

testimony does confl ict. 

C u rrently, the review an ALJ employs when analyzing confl icting med ical testimony is 

that of an appel late body. The standard d irects they review WSI's conclusions for 

reasonableness in l ight of the evidence conta ined within the entire record . This is su btly 

d ifferent from a "de novo" review wherein the ALJ would review the entire record and 

make find ings without respect to those of the agency. WSI anticipates the rem oval of 

deference to the orig ina l  findings wil l  increase the time associated with ALJ inquiry,  

exten d  hearings and may increase costs. 

With these concerns, WS I and it Board req uest a "Do not pass" on SB 2298.  

Th is  concludes my testimony. I would be happy to answer any q uestions at  this t ime. 
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Testi m o n y  before the House I n d ustry, Busi ness, a n d  Labor C o m m i ttee 
P rese nted by:  T im Wa h l i n ,  C h i ef of I nj u ry S e rv i ces 
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M r. Chairm a n ,  Mem bers of the Comm ittee: 

My name is T im Wah l i n ,  Ch ief of I nj u ry Serv ices at WS I .  I am here on beha lf of WSI to 

provide i nformati o n  to the Comm ittee to ass ist in making its determ i natio n  rega rd i n g  the 

merits of th is leg is l ation . I n  the b i l l 's or ig inal  form , WSI's Board opposed th is  legislation .  

Fol lowing eng rossment, and after s ign ificant d iscuss i o n ,  the Boa rd recons idered its 

posit ion and chose to support the leg i s lation with a 5-4 vote. 

Engrossed 2 0 1 3 S B  2298 seeks to amend N DCC 65-05-08 . 3 .  This section cu rrently 

provides g u ide l i nes to be fo l lowed by WSI in  the event confl ict ing medical o p i n ions exist 

with i n  a cla i m .  Th is  law was passed by the 2009 Leg is lative Assembly and was an 

attempt to leg i s latively enact what a l ready was estab l ished North Dakota case law, a n d  

h a d  been t h e  sta n d a rd for 28 yea rs . See, Bromley v. N . D .  Work Camp, 304 N .W.2d 

4 1 2  ( N . D .  1 98 1  ) .  That case estab l ished WSI ca nnot m ake a claims d�cis ion that is 

contrary to a treat ing doctor's op in ion without first having a supported a nd defendable 

reason for doing so .  Section 65-05-08 . 3  was intended to cod ify th is sta ndard .  

N o  review standard i s  proscribed by the statute. D u ring i m plementation of the statute i n  

2009 , WSI fo l lowed our leg is lat ive m a ndate to s imply enact N D C C  65-05-0 8 . 3  to m i m ic 

the cu rrent law. T h i s  makes sense because it was to cod ify caselaw that had been i n  

existence for the p ri o r  28 yea rs . I n  doing s o ,  WS I needed t o  address t h e  sta ndard of 

rev1ew. 

The review sta n d a rd in existence proscribes that Ad m i n istrative Law J u d ges (ALJ 's)  

review WS I decis ions s imi lar to that of an appel late court. As a resu lt ,  the Agency 

i m p lemented an ad m i n istrative rule that clearly reestabl ished the review basis . See 



N . D .Ad m i n  Ru le 92- 0 1 -02-02 .4 .  The Rule d irects an A LJ to use a reasonabi l ity standard 

wh ich req u i res an ALJ to affirm the Agencies posit ion if: 

"a reason i n g  m i n d  reasonably could have decided that the organ izat ion's 

determ i nati o n  was supported by the greater weight  of the evidence from the 

entire record . "  ld . 

T h is stand ard is com mon ly emp loyed i n  i nstances of a d m i n istrative law and serves to 

acknowledge the Agency's expertise in the matters commonly before it. As a res u lt ,  

some deference is g iven to Agency find ings,  and this standard is  commonly referred to 

as  a "reasonableness standard . "  This is subtly d ifferent from a "de novo" review 

wherein the ALJ wou ld review the entire record and make find ings without respect to 

those of the Agency. WSI anticipates the remova l of defere n ce to the orig ina l  find ings 

m ay s l ightly i n crease the t ime associated with ALJ inqu i ry ,  may extend hearings,  and 

may have a propensity to  i ncrease costs . 

C u rrently WS I ' s  i nterpretation of 65-05-08.3 is on appeal  to the N o rth Dakota S u p reme 

C o u rt and we awa it a n  opin ion as to whether the statute u n i ntent ional ly created a 

p resu mption of correctness of a treat ing physician's o p in ion to be rebutted by 

p resentation of test imony to the contrary. This presu m ption was never before req u i red 

by the Supreme C o u rt prior to this statute being enacted . I n  other words ,  apparently o u r  

efforts to cla rify th is  matter have fa i led and we await t h e  C o u rt's determ i natio n .  

T h i s  concludes my testimony.  I would b e  happy t o  answer any questions a t  this t ime.  
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Senate B i l l  No .  2298 adds  a new su bsect ion to section  65-05-08.3 req u i r i ng Workforce Safety 

and  I nsurance (WS I )  determ inat ions not to give the treat ing d octor's op in ion  contro l l i ng weight 

under  su bsect ion 1 to be subject to a de novo review by the hea r ing offi cer .  Although we 

bel ieve the l aw a l ready req u i res that  WSI dec is ions at  the  a d m i n istrat ive hea r ing leve l  be 

conducted on a de novo review bas is, th is  new su bsect ion is  adv isa b l e  a nd we support it 

because WSI has  adopted a ru le that pu rports to set a d iffe rent sta n d a rd fo r the  hea r ing officer 

to a pp ly in th is so l ita ry s i tuat ion .  

De novo review on ly  means  that the hear ing officer cons iders a l l  of  the  rel eva nt evidence 

presented at the a d m i n istrat ive hear ing, i nc l ud ing i nfo rmat ion ava i l a b l e  to WSI  when it made 
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its dec is ion i n-house, as  wel l  a s  evidence that WSI has  not cons idered that  i s  a d m itted at the 

hearing .  

The ru le  WSI has  adopted, N orth Dakota Ad m i n istrative Code sect ion  92-01-02-02 .4, provide's 

that  there is on ly  a l im ited review of WS I ' s  determi nat ion not to g ive the  treat ing d octor' s 

op in ion  contro l l i ng  weight; it l i m its hear ing officer  ( a n  OAH a d m in istrat ive l aw j u dge)  review to 

a "reason i ng m i nd" sta ndard, rather than  prepondera nce of the evidence sta nda rd, that must 

be met by the pa rty cha l leng ing the dec is ion .  The ru le  i s  attached . 

The reason ing m ind  sta ndard app l ied in WS I ' s  a d m i n istrative ru le  is the  sta n d a rd a p p l ied o n  a n  

a ppea l  t o  t h e  d istr ict o r  su preme court. Th is  i s  i ncons istent with t h e  de novo review req u i red 

for dec is ions issued by the AU. See, Workforce Safety & Ins. v.  Auck, 2010 NO 126,  � 9; 

785 N .W.2d  186 .  (The court does not m a ke fi nd i ngs independent  from those of the  AU that  has  

issued a fi n a l  dec i s ion  but decides whether "a reason ing  mind reasonab ly  cou ld  have 

determ ined the  fi nd i ng were proven" a n d  gives defe rence to the AU's  fi n d i ngs of fact when 

they i ssue a fi n a l  dec is i on . )  

As  stated i n  Auck, the reason ing  m ind  standa rd i s  a sta ndard used by the  courts i n  reviewing the  

• matter o n  appea l  from a fi na l  agency decis ion .  N . D .C.C.  § 65-02-22 . 1  provides that  it i s  the 
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respons ib i l ity o f  the  AU t o  issue a fi n a l  determ i nat ion for WSI a d m i n istrat ive hea r i ngs.  N .C .C .C .  

§ 65-02-22 . 1  i s  attached .  

The AU reviews the evidence presented at  the adm in istrative hea ri ng o n  a de  n ovo bas i s .  

Beca use the AU s i t s  as  heari ng officer for the agency {WSI ) i n  d e  n ovo review, the  reason ing 

m ind  sta ndard i s  not a pp l ied by the AU to WSI's non-fi na l  o rders .  Rather, the  A U  m ust a n a lyze 

a new the facts given i n  evidence at  a heari ng u nder  the factors stated in su bsect ion 1 of 

sect ion 65-05-08 .3  . 

The add it ion of the  l anguage i n  su bsect ion 2 reiterates the  cu rrent status  of the  l aw by 

express ly stat ing that  AUs  sitti ng as  WS I ' s  heari ng offi cer m u st a n a lyze the facts under  

su bsect ion 1 of  sect ion 65-05-08. 3  de n o vo and  m ust m a ke the determ i nat ion u po n  ev idence 

given at the  hea ri ng.  Enact ing th i s  statute wou ld  reverse WSI's attem pt to cha nge th i s  sta ndard 

of review by enact ing a ru le ,  and  may prevent  cost ly l i t igat ion to sort out  the  confl i ct between 

the statute enacted in 2009 a n d  the rule adopted by WSI in 2012 .  

Aga i n, I want to emphas ize that  under the a d m i n istrat ive agenc ies pract ice act p rovis ions, 

N . D .C.C.  chapter 28-32, a n d  North Da kota Supreme Cou rt dec is ions, hea ri ngs conducted by 

• OAH AUs  a s  hea r ing officers issu i ng fi na l  dec is ions on  beha lf of WSI a re d e  n ovo hear ings.  Any 
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fi rst opportun ity for the p a rties to p resent evidence at a n  a d m i n istrative hea r ing, u n l ess 

specifica l ly l i m ited by statute, i s  conducted a s  a de novo heari ng. 

In summary, the Office of Ad m i n istrative Heari ngs s u pports this b i l l  because it wi l l  rei nforce the 

cur rent state of the law that, at a WSI hea r ing, WSI's determinat ion n ot to give a treating 

doctor's op in ion  contro l l i ng weight m ust be reviewed de n ovo by the h e a ri ng officer .  

fz 
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9 2-01-02-02.4.  Treating doctor's o p i n i o n .  When m a ki ng fi nd i ngs of fact a n d  conc lus ions  of l aw 

in connect ion with a n  a djud icat ive proceedi ng, a hear ing officer  m ust affi rm the  o rga n i zat ion 's  

determ inat ion whether  to give a treating doctor's op in ion contro l l i ng weight  u nder  N orth 

Da kota Century Code sect ion 65-05-08 .3 if a reason ing m ind  reasonab ly  cou ld  h ave d ec ided 

that  the o rga n izat ion 's  dete rmi nat ion was supported by the greater weight of the  evidence 

from the ent i re record . 

65-02- 2 2 . 1 .  Appointment of a d m i n istrative law j u dges - Heari ngs. N otwithsta n d i ng a n y  other  

provis ions of  law, workforce safety a nd i n su ra nce sha l l  contra ct w i th  the  office of 

adm in istrative heari ngs for the  des ignat ion of a d m i n istrative l aw judges who s h a l l  conduct 

evidenti a ry hear ings and  i ssue fi na l  fi nd i ngs of fact, conc l us ions of l aw, a n d  orders .  Rehea ri ngs 

must be conducted as  hea ri ngs u nder  chapter 28-32 . 
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State wants second l ook at WSI's 'second opinions' 
NO worker's comp reviews again under scrutiny 
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By Patrick Springer, INFORUM 

FARGO - Tim Lambertson has fought a long legal battle to keep from seeing the doctor. 

The former truck driver, who was sidelined from work by an injury sustained while unloading potatoes, would welcome medical treatments to end his 

debilitating back pa i n .  Social Security classifies him as disabled. 

But he is waging a legal fight - so far unsuccessfully - over whether he must submit to so-called independent medical examinations ordered by Workforce 

Safety & Insurance, North Dakota's workers' compensation program. 

The reason for his o bstinacy: Lambertson believes the reviews by doctors hired by WSI for a "second opinion" will be used to override his treating physicians' 

opinions that he is not able to work. 

"They keep sending me and sending me and sending me until they can cut my benefits off," Lambertson said of the barrage of WSI-ordered evaluations. 

A consultant's report five years ago found that the outside physicians hired by WSI disagreed with workers' treating doctors 65 percent of the time. 

That's significant, because administrative law judges who decide claims disputes usually issue rulings agreeing with outside physicians h ired by WSI for 

another opinion, lawyers representing injured workers said. 

Long a source of controversy, WSI's use of "second opinions" will be a focus of a n  upcoming performance review by the North Dakota State Auditor's Office. 

To clarify or cut off? 
Figures show that WSI uses the outside medical examiners in less than 1 percent of all claims. far less than some other workers' camp programs that 

consultants looked at in a comparison, a WSI spokesman said. 

"Use of I MEs" - independent medical examinations - "by WSI is rare," said Clare Carlson, deputy d�rector of North Dakota workers' compensation 

"Their purpose is to get a second opinion when medical evidence is in confiict with other information," he said. " IMEs help provide clarity. "  

A 2010 study found WSI uses independent medical examiners an average o f  1 50 times a year. WSI estimates that three years later is using, on average, 77 
independent medical examinations per year, with estimates o f  the total cost ranging from $231 ,000 t o  $308,000. It handles about 24,000 new claims per 

year. 

But lawyers who represent injured workers say WSI routinely uses IMEs as a tool when disputed claims end up in litigation, either administrative appeals or 

in court, such as Lambertson's case. 

Mark Schneider, Lambertson's lawyer, believes WSI intended to use "second opinions" to come up with information it could use to determine it did not have 

to accept liability for Lambertson's disability claim. 

In court documents, WSI argued that it wanted the outside medical examinations for a fresh evaluation of Lambertson's vocational rehabilitation potential. 

But WSI had ordered the " second opinions" just days after conceding Lambertson had exhausted all vocational rehabilitation, indicating its true interest was 

to find a reason to deny the claim, Schneider said. 

"What they're doing is looking for any way to cut this guy off," he said. 

WSI would not comment on Lambertson's case because it is in litigation, Carlson said. 

New study planned 

WSI's use of independent medical examiners has been studied in three earlier reviews, and each time found their use was rare, Carlson said. Other workers' 

camp programs used the exams in 3. 7 percent and 10. 1  percent of their claims. 

The 2008 consultant's study of WSI's use of outside medical examinations noted a "sense of pessimism" by workers and their representatives "that they can 

achieve a neutral or independent opinion from any \ME."  

Or,  as Schneider puts it, the "independent medical examinations" should be called "adverse medical examinations" because of how often doctors hired by 

WSI disagree with workers' treating physicians. 

State Auditor Bob Peterson decided to take another look at the use of outside medical examiners due to the frequent disagreements. 

"It seems to me that people should be agreeing on a course of action," he said. adding that his office makes no presumptions before an evaluation or audit 

Results of the study, which will take place next year, should be ready m time for the 201 5  legislative sess1on. Peterson said. 
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Courtney Koebele, executive director of the North Dakota Medical Association, which represents the state's doctors, said WSI's use of independent medical 

examiners bears scrutiny because the reviews often involve "tough cases. "  

"It 's something we want t o  take a look at," she said. 

Dean Haas, a lawyer who worked for North Dakota workers' compensation from 1 984 to 1 995 and now represents workers, said the agency used to rely 

almost exclusively on the opinion of treating doctors, even when claims were disputed. 

" I  came into this system that was all about treating doctors," he said. "You can always get an I M E  to say this is nothing but a progression of a pre-existing 

condition." and therefore not a compensable claim, Haas added. 

The 2010 study of WSI's use of independent medical examiners said while the usage was "fairly low" given the number of injuries. the exams can become a 

" l ightening rod" for complaints because they Involve a shift in power over health care from the employee to workers' comp. 

Legislative debate 
The issue of how much weight WSI should give to the treating physician's opinion is the subject of a debate before the North Dakota Legislature. 

Senate Bil l  2298 would require administrative hearing officers to take a fresh look at the treating doctor's opinion, and not rely on WS\'s determination. 

The bill unanimously passed the Senate after removal of a provision that would have required WSI to pay for a treating physician's appearance at hearings. 

WSI had objected to that provision because of cost concerns, and it also opposes the flexibility the bill allows administrative law judges to ignore its own 

determinations. 

"WSI anticipates the removal of deference to the original findings will increase the time associated with (administrative law judge) inquiry, extend hearings 

and may increase costs," Tim Wahlin, WS\'s chief of injury services, told legislators in written testimony. 

In  2009, legislators passed a law requiring WSI to give a "supported and defendable" reason for a claims decision at odds with a treating doctor's opinion. 

But an administrative rule WSI seeks to apply would negate the effect of that law, Haas and Schneider said, allowing them to discard treating doctors' advice 

with a hired " second opinion. "  

Life o f  pain 
Although an administrative hearing judge decided earlier this year that Lambertson had to submit to two "second opinions," he is  challenging that decision in 

court. 

His treating physicians, a family medicine doctor and a pain management specialist, have said all treatments have failed to resolve his chronic back pain. His 

family medicine doctor said in deposition testimony that Lambertson's " severe back issues" have left him " completely incapable of work of any kind." 

Even sedentary work for short periods of time proved to be unsustainable, Lambertson and his lawyer have argued. 

"I 've done everything they've asked," said Lambertson, who retrained in business management after his 2004 back injury and worked for seven or eight 

months as a shop foreman but was unable to continue because the pain was too severe. 

"The pain just kept getting worse, "  he said. Although not strenuous. the work required a lot of walking. 

"He just kept upping the pain medication and upping the pain medication to keep working," added his wife. Heidi. 

Lambertson, noting that he kept working for a year and a half after his 2004 back injury. said he would much rather work that rely on disability benefits. But 

his back i njury is too severe. he said. 

" I 've been to Mayo Clinic. I've been everywhere searching for answers, and I 've never heard anything different," he said. 

To pay for the legal fight, the Lambertsons sold some of their property, including a boat, and are considering selling their lakeside resort. 

"We've had to accept that this is a lifelong injury," Heidi Lambertson said. 

Readers can reach Forum reporter Patrick Springer at (701 )  241 -5522 
Tags: north dakota, news, government, health 
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FARGO - Proponents say a bill being considered in the state Legislature seeks to clarify North Dakota workers' compensation law regarding how pain and 

pre-existing injuries affect claims decisions. 

But a physician who is a pain expert testified that the measure is based on a "profound misunderstanding" of pain that dates back to the 17th century. 

C ritics say the legislation, if passed, would be the most significant alteration in workers' compensation law in decades, to the detriment of injured workers. 

House Bill 1 1 63 would declare that pain is only a symptom and not a sign of a substantial "worsening" or "acceleration" of a pre-existing condition under 

workers' compensation law. 

That language is important because only instances where work causes substantial worsening or acceleration of a pre-existing injury or condition are eligible 

for workers' comp benefits. 

If  work simply triggers symptoms in a pre-existing condition. it is not a compensable claim. under North Dakota law. 

The bill passed the House of Representatives 61 -28, and has been heard by a Senate committee, but has not yet been acted upon in that chamber. 

Tim Wahlin, a lawyer and chief of injury services for Workforce Safety and Insurance, is advocating the change in law. He said it will clarify the law. which he 

said has frustrated members of the North Dakota Supreme Court. 

"No portion of this bill renders pain irrelevant or unimportant," Wahlin said in written testimony. "No portion of this bill denies medical coverage for treatment 

of pain in compensable conditions." 

Dean Haas, who worked for workers' compensation for 1 1  years and now represents injured workers, said passage of the bill would mean a "profound 

change" to the law. 

"The legislation introduced at the request of Workforce Safety and Insurance states that a significant change in pain - even chronic pain - cannot be used to 

show a worsening in  a pre-existing condition," Haas said. 

That means that without evidence of a worsening condition from a medical scan or test, a patient's work injury would not present a valid claim, under the 

proposed law, Haas said. 

" I  think the significance of this is  starting to dawn on people," he added. " I  don't think workers' comp can keep minimizing this." 

Physicians testified that pain is important in diagnosing injuries and medical conditions, and can be evidence of alterations i n  the nervous system following an 

injury. 

"The wording of this legislation is based on a profound misunderstanding of what pain is," Dr. Michael Gonzalez, a pain management specialist who practices 

in Fargo, said in written testimony. 

"It mixes the idea of acute pain with chronic pain and does not reflect at all what we know about pain from contemporary sctentific study," Gonzalez said. 

adding the bill is based on a "  17th century" understanding. 

If  lawmakers believe there is a "compelling need for a change in the law," Gonzalez pleaded with legislators to consult with medical experts before 

considering legislation dealing with pain and medical conditions. 

"It is far too complex to be dealt with by a brief, general, and poorly defined addendum to existing law," he said. 

He added: "The determination of what pain is and the significance of pain and its disabling effects should rightly be the province of medical practice." 

Dr. Michael R. Moore. an orthopedic surgeon based in Bismarck and a member of the board of Workforce Safety and I nsurance. also offered testimony 

In an age of sophisticated medical technology, there is a public misperception that every condition can be detected or diagnosed by a scan or test. Moore 

said. 

A symptom of pain can be "crucial in determining the severity or significance of an injury, disease or condition," he said i n  written comments. 

Still, Moore said WSI "reasonably wishes to avoid accepting liability for every ache or pain that accompanies the normal process of aging," or comes from a 

pre-existing condition. 

Moore submitted what he said was language to better clarify existing law to avoid opening the door to "an unlimited number of claims." He also noted that 

House Bill 1 1 63 could have an unintended consequence: 

"If the presence of pain or worsening of pain cannot be considered evidence of an injury or of a condition's worsening, then it follows that the absence of pain 

or i mprovement of pain cannot be considered evidence that an injury has healed or a condition improved." 
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That could, Moore said, "raise all manner of new contentious issues surrounding questions of when a patient could return to work." 

Readers can reach Forum reporter Patrick S pringer at (701) 241-5522 
Tags: north dakota, news, leg�slature 
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IN THE SU PREME CO U RT 

STATE OF N O RTH DAKOTA 

2 0 1 2  N D  1 64 

J ames Mickelson, Appel lant 
v .  
North Dakota Workforce Safety and Insurance, Appellee 
and 
Gratech Company, Ltd . ,  Respondent 

No. 20 1 1 0232 

Appeal from the District Court of McLean County, South Central 
Judicial District, the Honorable Bruce A. Romanick. Judge. 
REVERSED AND REMANDED. 
Opinion of the Court by Kapsner. Justice .  
Dean J .  Haas, P .O. Box 2056, Bismarck, N.D.  58502-2056,  for 
appel lant. 
Jacqueline S. Anderson, Special Assistant Attorney General ,  P .O .  
Box 2626, Fargo, N .D .  5 8 1 08-2626, for appellee.  

Mickelson v. Workforce Safety & I nsurance 

No. 201 1 0232 

Kapsner, Justice. 

[� 1 ]  James Mickelson appeals from a judgment affirming a 
Workforce Safety and Insurance ("WSI " )  decision denying his claim 
for workers' compensation benefits. He argues WSI erred in deciding 
he did not suffer a compensable injury. We conclude WSI 
misapplied the definition of a compensable injury, and we reverse 
and remand for further proceedings. 

I 

[�2] On December 1 7, 2009, Mickelson applied to WSI  for workers' 
compensation benefits, claiming he "developed soreness in lower 
back due to repetitive motion over time using foot pedal and driving 
over rough terrain" on August 30 ,  2009,  while employed as an 

http ://www . ndcourts.gov/_ com1/opinions/20 1 1  0232.htm 
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equipment operator for Gratech Company, Ltd . According to 
Mickelson, he began working for Gratech on July 29, 2009, as an 
equipment operator, and he generally worked twelve-hour days, 
sitting in a pay loader and operating it with his right foot. Mickelson 
reported he operated the pay loader over rough terrain, which 
resulted in significant jarring and jolting. He claimed that before 
working for Gratech, he had not had any lower back pain, or pain 
radiating into his right leg. According to Gratech, Mickelson did not 
miss any work because of an inj ury from July 29 t!U'ough December 
3 ,  2009, when he was laid off, and he did not report the injury to 
Gratech until December 1 4, 2009. 

[�3] On August 30 ,  2009, Mickelson saw Dr. Matthew Goehner, a 
chiropractor, and Dr. Goehner's contemporaneous office note stated 
Mickelson had "pain across the lower back and pain/numbness into 
the right thigh and calf to foot" and diagnosed " [l]umbosacral region 
dysfunction with associated soft tissue damage causing nerve root 
irritation, lumbosacral strain from repetitive foot control use . "  
Mickelson did not seek further treatment from Dr. Goehner until 
December 7 ,  2009, and he also saw Dr. Goehner for treatment five 
more times in December 2009, and once in January 20 1 0 . Dr. 
Goehner's notes state Mickelson reported low back pain with right 
l eg numbness after standing for ten minutes and describe a decreased 
range in motion. In January 20 1 0, Mickelson received treatment 
from Linda Regan, a physician assistant. An x-ray indicated " [m]i ld  
degenerative changes of the lumbar spine, "  and Regan's prel iminary 
report stated " [ n ]o degenerative joint disease seen" and " [l)umbar 
strain with right radiculopathy on standing. " A January 20 1 0  MRI of 
Mickelson's lumbosacral spine revealed "moderate to severe 
degenerative disk disease with a central disk protrusion at L5-S 1 . " 
Regan later wrote a letter "to whom it may concern," stating that 
because Mickel son did not have back pain before operating the pay 
loader, "the combination of the rough tenain, using heavy 
equipment, sitting in one position for several hours at a time and also 
only using his right leg has caused the back pain with right leg 
radiculopathy for which he originally sought care . "  Mickelson also 
received treatment from Julie Schulz, a physical therapist, and she 
wrote a letter "to whom it may concern," stating Mickelson's " injury 
is directly related to his work situation. He did not have prior back 
pain. This is a reasonable mechanism of injury for this problem. "  

[�4) In  Apri 1 20 1 0,  Dr. Goehner also wrote a letter " [t]o whom it 
may concern, "  stating Mickelson had 

not presented with any lower back prob lems prior to 
8/3 0/09 . [H is] i njury is d i rect ly related to h is  job duties at 
work which inc luded repet it ive foot control use wh ich 
caused stress to the m uscles, l i gaments, and jo ints of the 
lower back and pelvis .  Fo l lowing the injuries to the lower 
back [M ickelson] was d iagnosed with degenerat ive d isk 
d isease . As  you know, degenerat ive d isk d isease i s  a 
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condition that develops over time and i s  a normal part of 
the aging process. Mr. M ickelson did not have any of the 
symptoms of degenerative disk di sease prior to perform ing 
h is job duty of repetitively using the foot contro ls and 
driving over rough terrain .  

[�5] Meanwhile,  in February 20 1 0 , WSI initially denied Mickel son's 
c laim for benefits, stating the January 20 1 0  MRI revealed 
preexisting degenerative conditions or arthritis and concluding his 
"one month employment with Gratech triggered symptoms of [his] 
pre-existing degeneration but did not cause the condition and [he] 
did not report an injury to Gratech unti l 1 2/ 1 4/2009 . "  Mickelson 
requested reconsideration, claiming his work substantial ly worsened 
his condition and he had never had prior lumbar spine problems .  In 
March 20 1 0, Dr. Gregory Peterson, a WSI medical consultant, 
conducted a record review and reported Mickelson's condition of 
" lumbar degenerative disc disease [was] not caused by h is  reported 
work injury. Repetitive motion on rough ground while  operating a 
loader may trigger symptoms associated with lumbar degenerative 
disc disease, but not cause, substantially worsen, or substantially 
accelerate the condition." In March 20 1 0, WSI again denied 
Mickelson's c laim, relying on Dr. Peterson's review and concluding 
Mickelson had " not proven that his work activities substantially 
accelerated the progression of or substantially worsened the severity 
of his lumbar spine condition . "  

[�6] Mickelson sought a formal administrative hearing, and an 
administrative law judge ("ALJ")  was designated to issue a final 
decision on his claim. See N.D .C.C .  § 65-02-22. 1 .  After an 
administrative hearing, the ALJ affirmed WSI 's  denial of benefits, 
concluding Mickelson fai led to establ ish he suffered a compensable 
injury during the course of his employment. The ALJ explained 
Mickelson had preexisting degenerative disc disease and his low­
back pain and right leg pain and numbness were symptoms of his 
degenerative disc disease. The ALJ said Mickelson's employment 
triggered his symptoms of degenerative disc disease, but there was 
no evidence his employment substantially accelerated the 
progression or substantially worsened the severity of the 
degenerative disc disease. The ALJ rejected Mickelson's argument 
that triggering of symptoms constitutes a substantial worsening of 
his degenerative disc disease, concluding that interpretation would 
render the "trigger" language of N.D.C .C .  § 65-0 1 -02( 1 0)(b)(7) 
meaningless. The ALJ also rejected Dr .  Goehner's assessment of a 
l umbosacral strain from repetitive foot control use, concluding his 
assessment was not consistent with his later opinion that Mickel son's 
symptoms stem from degenerative disc disease. The district court 
affirmed the ALI's decision. 

I I  

[,]7] Under the Administrative Agencies Practice Act, N . D .C .C .  ch .  

http ://www . ndcourts.gov/ _ court/opinions/20 1 1 0232 .htm 3/25/20 1 3  



J. Y .J. J. VJ..'Io..lo,.o .l oJ V J. .l  l' ,  ' ' '-' .1 J.'Io.. ..l. '-'.1 VV U I,.  .. ..l. V l.J 1,4..1.1U ..l. .l .1oJ UJ. \..4..1 .1 V '-' )
LJ V ..I. L.. J. ., J...J .1 V l

)
U .LJ V .l ., , , , , ,L.,. \..I _,I .J _,I 

28-32,  courts exercise limited appel late review of a final order by an 
administrative agency . Workforce Safetv & I ns. v. Auck, 20 1 0  N D  
1 26, �! 8 ,  785  N .W .2d 1 86 .  Under N .D .C .C .  §§  28-32-46 and 28-32-
49, the district court and this Court must affirm an order by an 
administrative agency unless : 

1 .  The order is not in accordance with the law. 
2. The order is in violation of the constitutional rights of 
the appel lant. 
3 .  The provisions ofthis chapter have not been compl ied 
with in the proceed ings before the agency. 
4. The rules or procedure of the agency have not a fforded 
the appe l lant a fa ir heari ng. 
5 .  The find ings of fact made by the agency are not 
supported by a preponderance of the ev idence . 
6 .  The conclusions of law and order of the agency are not 
supported by its findings of fact. 
7. The find ings of fact made by the agency do not 
sufficiently address the ev idence presented to the agency 
by the appel lant. 
8. The conclusions of law and order of the agency do not 
suffic iently explain the agency's rationale for not adopting 
any contrary recommendations by a hearing officer or an 
adm inistrative law judge .  

N .D .C .C .  § 28-32-46. 

[�8] In  reviewing an ALJ's factual findings, a court may not make 
independent findings of fact or substitute its judgment for the ALJ's 
findings; rather, a court must determine only whether a reasoning 
mind reasonably could have determined the findings were proven by 
the weight of the evidence from the entire record. A uck, 20 1 0  N D  
1 26,  1_2, 785  N .W.2d 1 86 .  When reviewing an appeal from a final 
order by an independent ALJ, simi lar deference is given to the AL.T's 
factual findings, because the ALJ has the opportunity to observe 
witnesses and the responsibi l ity to assess the credibi l ity of witnesses 
and resolve conflicts in the evidence. hL. Similar deference is not 
given to an independent ALI's legal conclusions, however, and a 
court reviews an ALJ's legal conclusions in the same manner as l egal 
conclusions generally .  I d. Questions of law, including the 
interpretation of a statute, are ful ly reviewable on appeal .  ld .  

I I I  

[�9] Mickelson argues he  suffered a compensable inj ury, because his 
employment caused a substantial worsening of the symptoms of his 
prev iously asymptomatic degenerat ive disc disease . He argues pain 
can be a substantial worsening of his condition and the triggering of 
degenerative disc disease from no symptoms to a disabling condition 
that requires medical care is compensable as a significant worsening 
of the c linical picture of his condition. 
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[� 1 0] The parties agree the provisions for aggravation i n  N.D .C .C .  
§ 65-05- 1 5  are not appl icable to Mickelson's claim, because the 
l anguage of that statute applies to "a prior injury, disease, or other 
condition, known in advance of the work injury, "  or to the 
"progression of a prior compensable injury . "  N .D .C .C .  § 65-05- 1 5 ( 1 )  
and (2). See M i kkelson v .  N orth Dakota Workers Comp. B u reau, 
2000 ND 67, mJ 1 2- 1 7 ,  609 N .W.2d 74 . There is no evidence in this 
record that Mickelson knew about his lower back injury, disease, or 
other condition before he operated the loader for Gratech, and the 
ALJ found "there is no evidence . . .  Mickelson had these symptoms 
[of low back pain and right leg radiculopathy] before he operated the 
loader for Gratech. "  Rather, the issue in this case involves whether 
Mickelson suffered a compensable injury . 

[� 1 1 ]  C laimants have the burden of proving by a preponderance of 
evidence they have suffered a compensable injury and are enti tled to 
workers' compensation benefits. N .D .C .C .  § 65-0 1 - 1 1 ;  8cre.um v .  

Workl'orce Sal 'etv & I ns . ,  2009 ND 52, lli, 764 N .W.2d 1 78 .  To 
carry this burden, a claimant must prove the "condit ion for wh ich 
benefits are sought is causal ly related to a work inj ury . "  8cr�um, at 
ffi. To establish a casual connection, a claimant must demonstrate 
the claimant's employment was a substantial contributing factor to 
the injury and need not show employment was the sole cause of the 
injury . Bruder v .  Workforce Safety & I ns . ,  2009 ND 23 ,  iJL 7 6 1  
N .W.2d 5 8 8 .  

[�1 2] Section 65-0 1 -02( 1 0), N .D .C.C . ,  defines a "compensable 
i njury" under workers' compensation law, and provides, in relevant 
part: 

1 0. "Compensable  i nj ury" means an injury by acc ident 
aris ing out of and in  the course of hazardous employment 
which must be estab l i shed by med ical evidence suppotied 
by objective med ical find ings. 

b .  The term does not i nc lude: 

(7) I nj uries attri butable to a preex ist ing injury,  d isease, or 
other cond it ion, inc lud ing when the employment acts as a 
tr igger to produce symptoms in  the preexist ing inju ry, 
d i sease, or other cond ition un less the employment 
substant ia l ly acce lerates its progress ion or substantia l ly  
worsens i t s  severity .  

[� 1 3 ] In  discussing the language of N.D.C .C .  § 65-01 -02( 1 0)(b)(7), 
this Comi has said "a preexisting injury must have been substantial ly 
accelerated or substantially worsened by the claimant's employment 
in order for the claimant to be entitled to benefits," and a 
"compensable injury does not exist when the claimant's employment 
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merely triggers symptoms of the preexisting injury," disease, or 
other condition. Johnson v .  Workforce Safetv & I ns . ,  20 1 2  ND 87 ,  
i..B_. See  also Bergum, 2009 ND 52, �� 1 2 , 764 N . W .2d 1 78 .  Under 
N .D .C .C .  § 65-0 1 -02( 1 O)(b )(7), this Court's decisions about a 
compensable injury in the context of a lower back claim general ly  
involve a history of back-related injuries before a work incident. See 
C urran v. Workforce Safety & I ns . ,  20 1 0  ND 227, ru, J,  79 1 
N .W .2d 622 ; Bergum, at �1 2 ;  Bruder, 2009 NO 23, �1 2 ,  76 1 N .W.2d 
5 8 8 .  Those decisions have generally recognized that whether a 
compensable injury exists involves a factual determination, but we 
have not otherwise analyzed the distinction between compensabi l ity 
when employment substantially accelerates the progression or 
substantially worsens the severity of a preexisting injury, disease, or 
other condition and noncompensabi lity when employment acts as a 
trigger to produce symptoms in the preexisting injury, disease, or 
other condition. 

[� 1 4] In  Geck v .  North Dakota Workers Comp. Bureau, 1 998 ND 
1 58 iQ,  583  N.W.2d 62 1 ,  and Pleinis v .  N orth Dakota Workers 

Comp. Bureau, 472 N .W.2d 459, 462 (N .D .  1 99 1 ), this Court 
reviewed workers' compensation decisions under a prior definition 
of compensable  injury, which said a compensable injury did not 
include:  

Injuries attributab le to a preexisting inj u ry ,  d isease, or 
condition which clearly manifested itse lf  prior to the 
compensable injury. Th is  does not prevent compensation 
where employment substantial ly aggravates and acts upon 
an underlying cond ition, substantial ly worsen ing its 
severity, or where employment substantial ly accelerates the 
progression of an underlying cond ition. However, it is 
insufficient to afford compensation under th is title so lely 
because the employment acted as a trigger to produce 
symptoms in a latent and underlying condition if the 
underly ing cond ition would l ikely have progressed 
s im i lar ly in the absence of such employment trigger, unless 
the employment trigger is also deemed a substantial 
aggravating or accelerating factor. An underlying cond ition 
is a preexisting inj ury, disease, or infirm ity . 

[� 1 5] In P le inis, 472 N .W.2d at 463 (footnote omitted) , this Court 
construed the prior definition and rejected a c laimant's argument that 
a predicate requirement for rejecting a claim was that a preexisting 
condition must c learly manifest itself before a work incident: 

The th ird sentence descri bes the consequences when 
employment acts as a trigger to produce symptoms in a 
" latent and underlying cond ition. " In that s ituation 
compensation is not al lowed if the underly ing condition 
wou ld l i kely have progressed s imi lar ly in the absence of an 
employment trigger, unless the employment trigger is a 
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substantial aggravat ing or acce lerating factor. 

The statutory language unambiguously describes when 
compensation is al lowed for i njuries attri butable to both a 
latent underlying cond it ion and an underlying cond it ion 
wh ich c learly manifested itse lf prior to the compensable 
i nju ry .  I n  both situations i njuries attributable to the 
preexisting condit ion are compensable i f  emp loyment 
substant ia l ly aggravates or acce lerates the cond it ion . . . .  
[T]he statute focuses on whether the underlying cond it ion 
would l ike ly have progressed s imi larly in the absence of 
employment, or whether the employment substantia l ly  
aggravated or accelerated the  condit ion. 

This Court upheld a decision rejecting a claim for benefits, stating 
the agency's findings were sufficient to understand that the 
c laimant's employment was not a substantial or accelerating factor of 
his underlying arthritis and osteoarthritic change and the underlying 
condition would l ikely have progressed similarly in the absence of 
his employment. P le in is,  at 463 . Under Pleinis and the prior 
definition of compensable inj ury, the focus was on whether the 
underlying latent condition would likely have progressed similarly in 
the absence of employment, or whether employment substantially 
aggravated or accelerated the condition . 

[� 1 6] In Geck, 1 998  ND 1 58 ,  il..Q, 583  N.W.2d 62 1 ,  in the context 
of a latent underlying arthritic condition that was asymptomatic until 
a sharp knee pain was triggered while kneeling at work, a majority 
of this Com1 said there was no evidence contradicting that the 
c laimant's pain in her left knee was caused by her work activity and 
that kneeling at work resulted in her latent underlying arthritic 
condition becoming symptomatic and painful. The majority 
concluded pain could be an aggravation of an underlying condition 
of arthritis and remanded for appropriate findings on whether the 
c laimant's employment substantially aggravated arthritis in her left 
knee. l cl. at �l,l J 0- 1 5 . 

[� 1 7] The definition of compensable injury at issue in P leinis and 
Geck was amended to its current form by 1 997 N.D.  Sess. Laws ch. 
527 ,  § 1 .  See CJec k,  1 998 ND 1 5 8 ,  i_Q !LL, 583 N .W.2d 62 1 .  The 
current provisions of N.D .C .C .  § 65-0 1 -02( 1 O)(b)(7) do not include 
language referring to both a latent underlying condition and an 
injury, disease, or condition which c learly manifested itself before a 
compensable injury . See Cree k ,  at i.Q; Plein is,  472 N .W.2d at 462.  
According to a WSI representative, however, the 1 997 amendment 
did "not significantly change the substance" of the definition of 
compensable inj ury ; rather, the amendment 

removes unnecessary and confusing language. It also 
adopts language that better matches the language of the 
"aggravat ion statute" at 65-05- 1 5 . Th is w i l l  create a more 
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workable progression of compensat ion with no gaps 
between the various statutes. I f  the workplace inc ident is a 
"mere trigger" of a preexisting cond ition then there is no 
coverage. I f  the work injury significantly aggravates a 
known preexisting condition then there is a partial 
coverage. If the work injury is not real ly affected by the 
presence of the preexisting cond ition then it is a "new and 
separate" injury and is covered at 1 00% of benefits. 

Hearing on I-I .B .  1 269 Before House Industry, Business and Labor, 
5 5  N .D .  Legis .  Sess .  (Feb. 5, 1 997) (written testimony of Reagan R. 
Pufall ,  WSI Attorney) .  

[�1 8] The issue in this case involves the meaning of the current 
language ofN.D.C .C .  § 65-0 l -02( 1 0)(b)(7) .  Words in a statute are 
given their p lain, ordinary, and commonly understood meaning, 
unless defined by statute or unless a contrary intention plainly 
appears. N .D .C .C .  § 1 -02-02. Statutes are construed as a whole  and 
are harmonized to give meaning to related provisions. N .D .C . C .  § 1 -
02-07.  I f  the language o f  a statute is c lear and unambiguous, the 
letter of the statute may not be disregarded under the pretext of 
pursing its spirit . N .D .C .C. § 1 -02-05 . If the language of  a statute is 
ambiguous, however, a court may resort to extrinsic aids to reso lve 
the ambiguity . N .D .C .C .  § 1 -02-39 .  

[�1 9] Under N .D .C.C.  § 65-0 l -02( 1 0)(b)(7), the Legislature has 
used the disjunctive word "or" in the phrase about whether 
employment substantially accelerates the progression or 
s ubstantially worsens the severity of a preexisting injury, disease, or 
other condition. The word "or" is  disjunctive and ordinarily means 
an alternative between different things or actions with separate and 
independent significance . State ex rei. Stenehjem v. FreeEats.com. 
I nc . ,  2006 ND 84,  ill, 7 1 2  N .W.2d 828 .  The Legislature's use of 
two different phrases with the disjunctive "or" contemplates separate 
and independent significance for ascertaining whether an injury 
attributable to a preexisting injury, disease, or other condition i s  
compensable because employment substantially accelerates the 
progression or substantially worsens the severity of the injury, 
disease, or other condition. See & A commonly understood meaning 
of " substantial " is  "consisting of or relating to substance, . . .  not 
i maginary or i l lusory, . . .  real, true, . . .  important, essential . "  
Merriam-Webster's Collegiate Dictionary 1 245 ( 1 1 th ed. 2005) .  That 
source also defines "accelerate" to mean "to bring about at an earl ier 
t ime, . . .  to cause to move faster, . . .  to hasten the progress or 
development of. "  I d. at 6. That source also defines "worsen" as to 
make "worse , "  which in turn means "more unfavorable, difficult, 
unpleasant, or painful . "  I d. at I 445 .  Moreover, under the statutory 
definition of compensable injury, an injury attributable to a 
preexisting injury, disease, or other condition is not compensable 
when employment acts as a "trigger" to produce "symptoms" in  the 
preexisting injury , disease, or other condition. A commonly 
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understood meaning of " symptom" is "subjective evidence of disease 
or physical disturbance, . . .  something that indicates the presence of 
bodily disorder. "  � at 1 267 .  That source defines "trigger" as 
" something that acts l ike a mechanical trigger in initiating a process 
or reaction . "  Td. at 1 3 37 .  

[�\20] When those terms are considered together to give meaning to 
each term, they mean injuries attributable to a preexisting injury , 
disease, or other condition are compensable if the employment in 
some real, true, important, or essential way makes the preexisting 
injury, disease or other condition more unfavorable, difficult, 
unpleasant, or painful ,  or in some real, true, important, or essential 
way hastens the progress or development of the preexisting injury , 
disease, or other condition. In  contrast, injuries attributable to a 
preexisting injury, disease, or other condition are not compensable if 
employment acts l ike a mechanical trigger in initiating a process or 
reaction to produce subjective evidence of a disease or physical 
disturbance or something that indicates the presence of a bodi ly 
disorder. We recognize, as did the ALJ and Dr. Peterson, that pain 
can be a symptom, or subjective evidence, of an injury, disease or 
other condition. Under the ordinary meaning of those terms, 
however, employment can also substantially worsen the severity, or 
substantially accelerate the progression of a preexisting injury, 
disease, or other condition when employment acts as a substantial 
contributing factor to substantially increase a c laimant's pain. That 
conclusion is consistent with our decision in Geck, that pain can be a 
substantial aggravation of an underlying latent condition. 1 998 ND 
1 5 8 ,  � 1 0, 5 83  N .W.2d 62 1 .  

[�2 1 ]  Nevertheless, under the ordinary meaning of the language in 
N .D .C .C .  § 65-0 1 -02( 1 0)(b)(7), the distinction between 
compensabil ity and noncompensability for injuries attributable to a 
preexisting injury, disease, or other condition is not clear, and we 
may consider extrinsic aids, including legislative history and former 
statutory provisions, to construe the current language. N .D .C .C .  § 1 -
02-39(3) and (4). When the language i n  N .D .C .C .  § 65-0 1 -02( 1 0)(b) 
(7) is considered together and in conjunction with the statement i n  
the 1 997 legislative history that those amendments did not change 
the substance of the definition of compensable injury, we conclude 
part of the analysis for assessing compensability of injuries 
attributable to a latent preexisting injury, disease, or other condition 
is whether or not the underlying preexisting injury, disease, or other 
condition would likely have progressed similarly in the absence of 
employment. See Pleinis ,  472 N .W.2d at 462-63 . We decline to 
construe those terms so narrowly as to require only evidence of a 
substantial worsening of the disease itself to authorize an award of 
benefits . Rather, the statute also authorizes compensability if 
employment substantially accelerates the progression or 
substantial ly worsens the severity of the injury, disease, or other 
condition, which we conclude requires consideration of whether the 
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preexisting injury, disease or other condition would have progressed 
similarly in the absence of employment . Under that language, 
employment substantially accelerates the progression or 
substantially worsens the severity of a preexisting injury, disease, or 
other condition when the underlying .condition likely would not have 
progressed similarly in the absence of employment. That 
interpretation provides additional clarification and explanation for 
delineating between noncompensability when employment triggers 
symptoms in a preexisting latent injury, disease, or other condition  
and compensabil ity when employment substantially accelerates the 
progression or substantially worsens the severity of the preexisting 
injury, disease, or other condition. That interpretation is al so 
consistent with the purpose of workers compensation law to provide 
" sure and certain relief' for workers, see N .D .C .C .  § 65-0 1 -0 1 ,  and 
with the principle that employment must be a substantial 
contributing factor for a compensable inj ury and need not be the sole 
cause of the injury . Bruder, 2009 ND 23, ilL 76 1 N .W .2d 5 8 8 .  

[�22] Here, the ALJ relied heavily o n  Dr. Peterson's opinion and 
decided Mickelson's employment triggered his symptoms of 
degenerative disc disease, but did not substantially accelerate the 
progression or worsen the severity of the degenerative disc disease 
itself, stating: 

The greater weight of the evidence shows that Mr.  
Mickel son's low back pain and right leg radicu lopathy are 
symptoms of h i s  degenerative d isc d isease. There is no  
ev idence that Mr .  M ickelson had these symptoms before he  
operated a loader for Gratech Company Ltd . 

At the hearing, Dr. Peterson d iscussed the signifi cance of 
M r. M ickelson's degenerative d isc d isease symptoms and 
their relation to his a l leged work inj ury . Dr. Peterson 
test ified that Mr. M ickelson's degenerative disc d i sease 
was not caused by h is reported work inju ry .  Dr. Peterson 
explained that Mr. M ickelson's symptoms are consistent 
w ith the MRl findings and typical of degenerative d isc 
d isease, inc lud ing rad iation of pain i nto the right leg. And 
h i s  symptoms upon stand ing, which are rel ieved by s itt ing, 
are also typical of degenerative d isc d isease. Dr. Peterson 
agreed with Dr. Goehner that degenerative d isc d isease 
deve lops over t ime and is an aging process. It is  not the 
resu lt of a repetitive inj ury (Dr. Goehner also characterized 
Mr. M ickelson's condit ion as "chronic" as opposed to an 
acute i nj ury) .  Accord i ng to Dr. Peterson, work act iv ities 
have no significant effect on the development of 
degenerative d isc d isease and there is no evidence that 
repetitive stress accelerates or worsens degenerat ive d i sc 
d isease. But, if you subject degenerative di scs to the type 
of work Mr. M icke lson was doi ng, you may trigger 
symptoms of degenerat ive d i sc d isease, but the 
degenerat ive d isc d isease itse lf is not substantial ly 
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aggravated o r  worsened . I n  sum, D r.  Peterson opined that 
Mr. Micke lson's low back and right leg pain are symptoms 
of h is degenerative d isc d i sease . His work act iv ities may 
have e l ic ited these symptoms, but the work d i dn't 
substant ia l ly  aggravate or worsen the degenerative d i sc 
d isease. 

Drs. Peterson and Goehner agree that Mr. M i cke lson has 
degenerative d isc d i sease unrelated to his work duties and 
that h i s  low back and right leg symptoms are re lated to the 
degenerat ive d isc d isease . They part company however, in 
that Dr. Goehner says that the degenerative d i sc d i sease i s  
worse because Mr .  M ickelson's work caused h im to have 
symptoms, and he d idn't have symptoms before. Dr. 
Peterson says that Mr. M ickelson's work may have 
triggered symptoms of the degenerative d i sc d i sease, but 
work d idn't m ake the degenerative d isc d isease worse; it 
made it symptomatic . 

. . . Mr. M icke lson has preexisting degenerative d i sc 
d isease and h i s  low back pain and right leg pain and 
numbness are symptoms of h is degenerative d isc d i sease. 
M r. M ickelson's employment triggered h i s  symptoms of 
degenerat ive d i sc d i sease but there i s  no evidence that M r. 

M ickelson's employment substantial ly accelerated the 
progression or substantial ly worsened the severity of the 
degenerat ive d isc d i sease. Mr. M ickelson suggests that the 
triggering of symptoms constitutes a substantial worsen ing 
of h is degenerative d isc d isease . I f  that were the case, the 
"trigger" language i n  65-0 1 -02[( 1 O))(b )(7) would be 
mean ing less. The language of section 65-0 1 -02[( 1 O)](b )(7) 
m akes c lear that a mere triggering of symptoms in  a 
p reexist ing d isease w i l l  not suffice as a compensable 
i nju ry, i n  the absence of ev idence that the d i sease itself i s  
substantia l ly  worse. Here, the ev idence shows that M r. 
Mickelson's work acted as a trigger to make the underlying 
degenerative d isc d isease symptomatic, but there i s  no 
ev idence that the underlying d i sease was made worse . M r. 
M icke lson may th ink it unfair, but the legis lature [has] 
made c lear that a mere trigger of symptoms is not enough 
to estab l i sh compensab i l ity .  

[�23]  We conclude Dr. Peterson's opinion and the ALT's acceptance 
of that opinion misapplied the definition of compensable i njury . The 
ALJ said M ickelson's condition itself, degenerative disc disease, 
must have substantially worsened. Although the ALJ made a 
conclusory statement there was no evidence Mickelson's 
employment substantially accelerated the progression of his 
degenerative disc d isease, the ALJ's decision focused on whether the 
disease itself worsened without considering whether the  underlying 
i njury, disease, or other condition would l ikely have progressed 
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similarly i n  the absence of  his employment. We  conclude the AU 
misapplied the law by looking too narrowly at Mickelson's 
degenerative disc disease itself without considering whether his 
injury, disease, or other condition would likely not have progressed 
similarly in the absence of his employment so as to substantially 
accelerate the progression or substantially worsen the severity of his 
inj ury, disease, or other condition. We therefore reverse the 
judgment and remand for proper application ofN.D .C .C .  § 65-0 1 -02 
( 1 0)(b)(7). 

IV 

[�24] Mickelson argues the AL.T fai l ed to address the August 30 ,  
2009, opinion by Mickelson's treating physician, Dr. Goehner, 
stating Mickelson sustained a compensable soft tissue injury . WSI 
responds the ALJ adequately addressed that issue and could 
reasonably conclude Mickelson failed to estab lish a compensable 
injury to his lumbar spine in the context of resolving the issue about 
his degenerative disc disease. 

[�25 ]  The ALJ's decision describes some inconsistency about the 
nature of Mickelson's inj ury, disease, or other condition in Dr. 
Goehner's August 30,  2009, office note and in his April 20 1 0  letter 
" to whom it may concern . "  The ALJ found the "greater weight of the 
evidence shows that Mr. Mickelson's low back pain and right leg 
radiculopathy are symptoms of his degenerative disc disease." 
Contrary to the ALl's conclusion, however, Dr. Goehner's Apri l 
l etter referenced stress to the muscles, and he did not specifical ly 
e liminate a muscle  strain as an injury, disease, or other condition. 
Moreover, this  issue is  inte1iwined with the correct application of the 
definition of compensable  inj ury, and on remand, WSI must 
adequately explain Dr. Goehner's soft-tissue or muscle strain 
diagnosis in the context of the correct application of N.D .C.C.  § 65-
0 1 -02( 1 O)(b )(7) .  

v 

[�26] Mickelson argues he adequately explained his failure to 
provide notice of his injury to his employer within seven days of the 
injury and that failure is not an independent ground to deny his 
c laim. WSI  responds the ALJ could reasonably decide WSI  could 
consider Mickelson's fai lure to provide his employer with notice of 
injury within seven days of the injury . 

[�27] Section 65-05-0 1 .2, N .D .C .C . ,  provides an "employee shal l 
take steps immediate ly to not if·y the employer that the accident 
occurred and . . .  the general nature of the injury to the employee. if 
apparent," and " [a ]bsent good cause, notice may not be given later 
than seven days after the accident occurred or the general nature of 
the employee's injury became apparent. " Under N .D .C .C .  § 65-05-
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0 1 . 3 ,  WSI "may consider" an employee's fai lure to notify an 
employer of an accident and the general nature of the employee's 
injury in determining whether the employee's inj ury is  compensable. 
An obvious purpose of those statutes is  to provide notice to an 
employer to allow the employer to alleviate dangerous conditions to 
prevent i nj uries. The plain language of those statutes allows WSI to 
"consider" a claimant's fai lure to notify an employer of an accident 
and the nature of the employee's injuries. Here, however, the AU 
did not decide Mickelson's claim on this issue, and we wi l l  not 
further address it. 

VI 

[�28] We reverse the j udgment and remand for proceedings 
consistent with this opinion. 

[�29] Carol Ron11ing Kapsner 
Mary Muehlen Maring 

Va ndeWalle, Chief Justice, concurring specially. 

[�30] I was part of the majority in Geck v .  N orth Dakota Workers 
Comp. Bureau, 1 998  ND 1 58 ,  583  N .W.2d 62 1 ,  concluding that pain 
could be an aggravation of an underlying arthritic condition. Whi le I 
agree with that conclusion, I am disturbed by the fai l ure of the 
statutes and our opinions construing those statutes to distinguish 
those instances in which pain aggravates an underlying condition, 
i .e . ,  substantially worsens the severity of the condition, from those 
instances in which, as the majority opinion here recognizes, pain is 
only a symptom of the condition triggered by employment. To the 
extent that is  a factual, rather than a legal question, I am wi l l ing to 
remand the matter to WSI for further consideration under the facts of 
this case. 

[�3 1 ]  Gerald W .  VandeWalle, C .J . 

C rothers, .Ju stice, concurring in part and dissenting in part. 

[�32] I concur in Parts IV and V. I respectfully dissent from Part I I I  
in which the majority reverses the ALI's decision based on  what i t  
concludes i s  an improper application of N . D . C . C .  § 65-0 1 -02( 1  O)(b) 
(7). Majority opinion at �I 2 3 .  I would  affirm because the AL.T 
correctly applied current law and because the ALl reasonably could 
have found based on the evidence that Mickelson failed to prove a 
compensable inj ury . 

[�33] A "compensable inj ury" under workers' compensation law is  
defined as follows: 
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" 1  0 .  'Compensable injury' means an injury by accident 
aris ing out of and in the course of hazardous employment 
which must be establ ished by med ical ev idence supported 
by objective med ical find ings. 

"b. The term does not include: 

"(7) I njuries attributable to a preexisting injury, d isease, or 
other condition, including when the employment acts as a 
trigger to produce symptoms in the preexisting injury, 
disease, or other cond it ion un less the employment 
substant ial ly  acce lerates its progression or substantial ly 
worsens its severity . "  

N .D .C .C .  § 65-0 1 -02( 1 0) .  This case focuses on  exclusionary 
language in the statute to determine whether M ickelson's low back 
pain is compensable as a substantial acceleration or a substantia l  
worsening of an existing injury. 

[�34] Mickelson's argument is  substantially based on a law revi ew 
article written by his lawyer and on a general Workers' 
Compensation treatise . The majority does not fol low Mickelson 
down that path but spends considerable effort parsing the meaning of 
" symptom," "substantially " and "trigger" and applying two of this 
Court's decisions issued before N .D.C .C .  § 65-0 1 -02( 1 0) was 
changed in 1 997 .  Majority opinion at ,1�1 1 4-' 1  . I respectful ly submit 
both Mickelson and the majority fai l  to focus on the plain words 
given by the legislature, which of course should direct our result. 
See N .D .C .C .  § 1 -02-02 ( "Words used in any statute are to be 
understood in their ordinary sense, unless a contrary intention 
plainly appears, but any words explained in this code are to be 
understood as thus explained . " ) .  

[�3 5 ]  The statute applicable to  Mickelson's c laim says injuries 
attributable to a preexisting disease do not constitute a compensable 
injury . N .D.C .C .  § 65-0 l -02( 1 0)(b)(7) .  An exception to the 
limitation is if the injury attributable to a preexisting disease is 
proven to substantially accelerate or substantially worsen severity of  
the disease. lfl The  AU's conc l us ion  2 succinctly ,  and I be l ieve 
correctly, explains both a proper reading of the statute and why 
Mickelson's c laim fai ls :  

" Mr. Mickelson has preexisting degenerative d isc d isease 
and h is low back pain and right leg pain and numbness are 
symptoms of h is  degenerative d isc d isease. Mr .  
M ickelson's employment triggered h is symptoms of 
degenerat ive d isc d isease but there is no evidence that Mr .  
M icke lson's emp loyment substantial ly acce lerated the 
progression or substantial ly worsened the severity of the 
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where emp loyment substant ia l ly aggravates and acts upon 
an underly ing cond it ion, substant ial ly worsen ing its 
severity, or where employment substant ia l ly  acce lerates the 
progression of an underly ing cond it ion.  It i s  i nsuffic ient, 
however, to afford compensation under th is  t i t le so le ly 
because the employment acted as a trigger to produce 
symptoms in a latent and underlying cond it ion i f the 
underly ing condit ion would l ike ly have progressed 
s im i larly in the absence of the employment trigger, un less 
the employment trigger is determ ined to be a substantial 
aggravat ing or accelerat ing factor. An underly ing condit ion 
i s  a preexist ing injury, d i sease, or infirmity . "  

Gcck, 1 998 ND 1 5 8 ,  �1 6 ,  583 N . W.2d 62 1 .  

[�3 8]  The version of N .D .C .C .  § 65-0 1 -02( 1 0) appl icable to 
Micke lson's claim requires a " substantial acceleration" or 
"substantial worsening" of the severity of the preexisting injury, 
d isease or other condition. The current statute no longer al lows 
recovery for "aggravation" of a condition l ike that considered in 
Geck. Therefore, even fol lowing the Geck majority's view that pain 
could have been an aggravation of Geck's existing condition, the 
current statute e liminates the possibil ity for compensation when pain 
is no more than aggravation of an underlying disease. 

[�39] Rather than requiring us to dissect the statute, I believe this 
case is more like Bergum v .  N . D.  Workforce Safetv & I ns . ,  2009 
ND 52, 764 N.W.2d 1 78 .  There, the claimant alleged a recent work 
incident substantially worsened or substantially accelerated his 
chronic low back condition. ld. at �1 1 0 . This Court appl ied the 
version of the statute applicable to Mickelson's c laim and held: 

"A cla imant seeking workforce safety and insurance 
benefits has the burden of prov ing by a preponderance of 
the ev idence that the cla imant has suffered a compensable  
i nj ury and is  entit led to benefits. N.O.C.C.  § 65-0 1 - 1 1 ;  
Manske v.  Workforce Safety & I n s., 2008 NO 79, � 9, 748 

N . W.2d 394. To carry this burden, a c la imant must prove 
by a preponderance of the ev idence that the med ical 
cond it ion for which benefits are sought i s  causal ly related 
to a work injury .  Manske, 1.2.; Swenson [v . Workforce 
Safety & Ins .  Fund], 2007 NO 1 49, � 24, 73 8 N . W .2d 892. 

" Under N .O .C .C .  § 65-0 1 -02( 1 0), a compensable i njury 
'must be estab l i shed by med ical ev idence supported by 
objective med ical find ings . '  Section 65-0 1 -02( 1 O)(b ) ,  
N .O .C .C . ,  exc ludes preexist ing i njuries from what i s  
defined as a 'compensable i njury, '  stat ing in pa1t : 

" 1  0. 'Compensab le  i nj ury' means an i nj u ry by 
acci dent ari s i ng out of and in the course of 
hazardous empl oyment which m ust be 
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establ ished by medical evidence supported by 
objecti ve medical find ings. 

" (b) The term does not i ncl ude: 

" (7)  l nj uries attributable to a preex isting inj ury, 
d isease, or other cond it ion, i nc luding when the 
employment acts as a trigger to produce 
symptoms in the preexisting in j ury, disease, or 
other condition unless the employment 
substantial ly accelerates its progression or 
substantial ly worsens its severity. 

" (Emphasis added . )  Thus, under N.D .C .C .  § 65-0 1 -02( 1 0) 
(b)(7), un less a claimant's employment 'substantial ly 
acce lerates' the progression of, or  'substant ial ly worsens' 
the severity of, a preexist ing injury, d isease, or other 
cond it ion,  i t  i s  not a 'compensable inj ury' when the 
cla imant's emp loyment mere ly acts to trigger symptoms in 
the preexist ing inju ry, d i sease, or other cond i t ion .  

A 

"Bergum argues that although a worsening of h is  
preexisting cond it ion is  n ot apparent on x-ray or other 
rad iological testing, Bergum's symptoms have worsened 
s ince the January 2006 incident and have more 
s ign ificantly impacted h i m .  Bergum further argues h i s  
i nj ury is compensable based upon t h i s  Court's decision i n  
Geck v .  North Dakota Workers Comp. Bur. ,  1 998  ND I 58, 
5 83 N . W .2d 62 1 .  We d i sagree. 

"In Geck, 1 998 ND 1 5 8, ilQ, 583 N .W.2d 62 1 ,  the 
c la imant for workers compensation benefits suffered pain 
in her knee caused by kneel ing at work, resu l t ing in  her 
underly ing condition of arthritis becoming symptomat ic  
and painfu l .  Under the  vers ion ofN .D.C.C .  § 65-0 1 -02 
then i n  effect, th i s  Court stated that when employment 
'triggers symptoms in a latent and underly ing cond it ion, 
compensat ion is genera l ly  not al lowed if  the underlying 
cond it ion would l i kely have progressed s im i larly i n  the 
absence of the employment trigger, un less the employment 
trigger i s  a substantial aggravating or acce lerat ing factor. '  
(ieck, � 7 (emphas is  om itted) ;  see a lso Hein v .  North 
Dakota Workers Cornp. Bur. ,  1 999 ND 200, � 1 7, 60 1 
N .W.2d 576 (quot ing Geck). ln Cleek, at •,; I 3,  th is  Court 
held that the ALJ had fai led to reconc i le  favorable med ical 
evidence and fai led to set forth expressly the reasons for 
d i sregard ing the favorable med ical evidence. ln l i ght of the 
med ical ev idence, th is  Court remanded the Cleek case to 
the Bureau to make find i ngs whether the employment 

http : //v.rww. ndcourts . gov/ _ court/opinions/20 1 1  023 2 . htm 

r i::lgt: J I Ul J 0 

3/25/2 0 1 3  



lVllCKelSUfl V .  VV UfKlUn,;e .::li:11t:Ly i:111U lll::SUli:11 11,;C, L.V l L.  l\I U l V't ,  OL.V 1 '1 . VV .L.U J J J  

trigger 'substantial ly aggravated' the arthritis i n  the 
c laimant's knee . Geck, at � 1 4 . 

" l n  th is  case, the issue is whether Bergum's work-re lated 
i nc ident 'substant ia l ly accelerated' the progression of, or 
'substantial ly worsened' the severity of, a preexisting 
i nju ry, d isease, or other condit ion.  Un l ike Cieck, the ALJ's 
op in ion here, adopted by WSl as i ts final order, made a 
number of specific factual  find ings address ing the 
competing expert physician op in ions and u lt imate ly 
accepted the opin ion of WSI's exam in ing physic ian, Dr. 
Joel Gedan, a board certified neurologist, over the opin ion 
of Bergum's treat ing physic ian ,  Dr. Gomez. As w i l l  be 
d iscussed further, WSI ' s  final order contains find ings of 
fact and conclusions of law that exp l icit ly exp lain why Dr. 
Gedan's expert opin ion was accepted over Dr .  Gomez's 
opin ion .  We conc lude that our decision in  the Ceck case 
does not mandate a finding that Bergum has a compensab le 
i njury in th is case . "  

Bergum, at ��� 1 1 - 1 5 .  

[�40] Like i n  Bergum, Micke lson's case is control led by the current 
statute requiring proof of a compensable inj ury stemming from 
employment that substantially accelerates the progression of an 
existing disease or substantial ly worsens its severity . Like in 
Bergum, Mickelson's case had conflicting evidence which was 
considered and explained by the ALT . Like in Bergum, Micke lson ' s 
case does not turn on the holding in Geck but instead requires 
affirmance under a plain reading of the law, the evidence in this case 
and our standard of review. 

[�4 1 ]  Daniel J .  Crothers 
Dale  V. Sandstrom 
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1 3. 0754.02001 
Title. 

Prepared by the Legislative Council staff for 
Representative Keiser 

March 25, 201 3  

PROPOSED AMENDMENTS TO ENGROSSED SENATE BI LL NO. 2298 

Page 1 ,  l ine 8,  overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be established in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 , overstrike "employee's record based on one or more of' and insert immediately 
thereafter " .  The organization shall resolve confl icting medical opinions and in doing so 
the organ ization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing. the organization's determination under 
subsection 1 is" 

Page 1 ,  replace l ine 21 with "If the organization's resolution of confl icting medical opinions 
under subsection 1 is reviewed by a hearing officer as part of a rehearing of an 
administrative order or by a judge as part of an appeal of a posthearing admin istrative 
order, the hearing officer or judge shall affirm the organization's resolution if a 
reasoning mind could reasonably conclude that the organization's resolution is 
supported by the greater weight of the evidence." 

Page 2, l ine 1 ,  remove "administrative hearings conducted on and" 

Page 2, l ine 2, replace "after the effective date of this Act" with "all claims, regardless of date of 
injury" 

Renumber accordingly 

Page No. 1 1 3.0754.02001 



1 3 .0754.02003 

Sixty-th i rd 
Leg islat ive Assembly 
of North Dakota 

I ntroduced by 

Senators Ki lzer, Carlisle 

Representatives Hawken, Karls 

(]) FIRST ENGROSSMENT 

E N G ROSS E D  SENATE BILL NO.  2298 

4 -3-2013 

1 A B I L L  for a n  Act to amend and reenact section 65-05-08.3 of the North Dakota Century Code,  

2 relating to workers' compensation consideration of treating doctor's o p inions; and to provide for 

3 appl ication .  

4 B E  IT ENACTE D BY THE LEGISLATIVE ASS E M BLY O F  NORTH D AKOTA: 

5 SECTI O N  1 .  AM ENDMENT. Section 65-05-08 .3  of the North Dakota Century Code is  

6 amended and reenacted as fol lows: 

7 65-05-08.3.  Treati ng doctor's opin ion. 

8 1 .  If the organization does net give.t, or&sLrtwtion mav not be established i n  favor o< a n  

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

i njured em ployee's treating doctor's opin ion controlling weight, the organization shall 

establish that the treating doctor's opinion is not well supported by medically 
acceptabl8 clinical and laboratory diagnostic techniques or is inconsistent with the 

other ::ubstantial evidence in the injured employee's record based on one or more o(_ 
The oraan ization sha!l reso ive confi k::t inc m scical ooinions and in doino so thE 

ora�=i 'li-;-atior, mav conside;- the fol lowing factors: 

a.  The length of the treatment relationship and the frequency of examinat ions;  

b .  The natu re and extent of the treatment re lationsh i p ;  

c .  The amount of relevant evidence in  support o f  the opin ion ;  

d .  H o w  consistent the opin ion is with the record a s  a who le ;  

e .  Appearance of bias;  

f .  Whether the doctor specia l izes in the medical  issues related to the op in ion ;  and 

g.  Other re levant factors. 

2 2  2 .  At an administrative hearing. the organization's determination under subsection 1 is 

2 3  subject to do novo review by the hearing officer. 

Page No.  1 1 3 . 0754.02003 



Sixty-third 
Legislative Assembly 

1 � This section does not apply to managed care programs under section 65-02-20. For 

2 purposes of this section, the organization shall determine whether a doctor is an 

3 inj ured employee's treating doctor. 

4 S ECTI O N  2. APPLICATION. This Act applies to administrative hearings conducted on and 

5 after the effective date of this Act. 

Page No. 2 1 3 . 0754.02003 
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1 3.0754.02003 
Title. 

Prepared by the Legislative Council staff for�--zoiA 
Representative Ke1ser _; 

Apri l 2, 201 3  )/!:J 17 �zfj {5 
PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2298 

In lieu of the amendments adopted by the House as printed on page 1 1 32 of the House 
Journal, Engrossed Senate Bi l l  No. 2298 is amended as fol lows: 

Page 1 ,  l ine 8, overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be establ ished in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 , overstrike "employee's record based on one or more of" and insert immediately 
thereafter ". The organization shall resolve confl icting medical opinions and in  doing so 
the organization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organization's determination under 
subsection 1 is" 

Page 1 ,  remove line 21  

Page 1 ,  l ine 22, remove "�" 

Renumber according ly 

Page No. 1 1 3 .0754.02003 



SB 2298 Sum mary 
U nder Cu rrent Law 

1 )  "Battle of the Experts" 

Hearing Officer/judge: 

WSI's Doctor: 

No 

2) Hearing officers asks, "did WSI 'establish' that the treating doctor's opinion is" either I) "Not well-supported by acceptable 

cl inical and laboratory diagnostic techniques. Or 2) " Inconsistent with the other substantial evidence" of record. 

3) If WSI can establish either I )  or 2), WSI should win. 

U nder Senate-Passed Version of SB 2298 

Same as under current law, except the bill clarifies that the hearing officer does a " De Novo" review of whether WSI "establ ished" I )  

or 2). I .e. the judge is not bound by WSI initial decision to discount the treating doctor's opinion. 

Under House-Passed Version of SB 2298 

I )  "Battle of the Experts" 

Hearing Officer: 

Apply " Reasoning 

Mind" Sta ndard 

2) Hearing officer asks, could "a reasoning mind have decided that" WSI's "determination" regarding the treating doctor's 

opinion was correct. 

3) Worker must prove that "no reasoning mind"* could have decided what WSI did .  

*This is nearly an impossible standard to meet. I t  is the standard on � under current law. 



1 3 . 0754.02004 
Title. 

Prepared by the Legislative Council staff for 
Representative Keiser 

April 1 2, 201 3  

PROPOSED AMENDMENTS TO ENGROSSED SENATE BI LL  NO. 2298 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Journal 
and pages 1 1 32, 1 234, and 1 235 of the House Journal and that Engrossed Senate Bil l  No. 
2298 be amended as fol lows: 

Page 1 ,  l ine 2, remove "; and to provide for" 

Page 1 ,  l ine 3, remove "application" 

Page 1 ,  l ine 8, overstrike "If the organization does not give" and insert immediately thereafter 
"A presumption may not be established in favor of' 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 , overstrike "employee's record based on one or more of' and insert immediately 
thereafter ". The organization shall resolve conflicting medical opin ions and in doing so 
the organization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organization's determination under 
subsection 1 is" 

Page 1 ,  remove l ine 21 

Page 1 ,  l ine 22, remove "�" 

Page 2, remove l ines 1 and 2 

Renumber accordingly 

Page No. 1 1 3 .0754.02004 
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1 3.0754.02004 FIRST E N G ROSSMENT 

Sixty-th ird 
Legislative Assembly 
of North Dakota 

ENGROSSED S E NATE BILL N O. 2298 

I ntroduced by 

Senators Kilzer, Carlisle 

Representatives Hawken ,  Karls 

1 A BILL for an Act to amend and reenact section 65-05-08.3 of the North Dakota Century Code, 

2 relating to workers' compensation consideration of treating doctor's opin ions; and to provide for 

3 application. 

4 BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

5 SECTION 1 .  AMENDMENT. Section 65-05-08.3 of the North Dakota Century Code is 

6 amended and reenacted as follows: 

7 65-05-08.3. Treating doctor's opinion. 

8 1 .  If the organization does not giveA presumption may not be established in favor of an 

9 i njured employee's treating doctor's opinion controlling \Voight, the organization shall 

1 0 establish that the treating doctor's opinion is not well supported by medically 

1 1  acceptable clinical and laboratory diagnostic techniques or is inconsistent with the 

1 2  other substantial evidence in the injured employee's record based on one or more at 
1 3  The organization shall resolve confl icting medical opinions and in doing so the 

1 4  organization may consider the following factors: 

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

a .  The length of the treatment relationship and the frequency of examinations; 

b.  The nature and extent of the treatment relationship;  

c. The amount of relevant evidence in support of the opinion ; 

d .  How consistent the opinion is  with the record as a whole; 

e. Appearance of bias; 

f. Whether the doctor special izes in  the medical issues related to the opinion; and 

g. Other relevant factors. 

22 2. At an administrative hearing, the organization's determination under subsection 1 is 

23 subject to de novo review by the hearing officer. 

Page No. 1 1 3.0754.02004 



Sixty-third 
Legislative Assembly 

1 � This section does not apply to managed care programs under section 65-02-20. For 

2 purposes of this section,  the organization shall determine whether a doctor is an 

3 injured employee's treating doctor. 

4 SECTION 2. APPLICATION. This Aot applies to administrative hearings oonduoted on and 

5 after the effeotive date of this /\at. 
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From : Jim Wynstra 
Sent: Tuesday, April 23, 2013 02:44 PM 
To: Da n Ulmer 
Subject: RE: SB 2298 - changes to WSI treating doctor statute 

The d ata p rovided me s hows that WSI loses roughly 30 cases a yea r  a n d  a m e d ica l c a s e  cost $45,000. A 

rough est i mate of the cost of this  legis lat ion is that now WSI wi l l  win  15 a d d it iona l m e d ica l  cases a year. 

This a m o u nts to a potentia l  cost of $675,000 a year.  This estimate is not based on a sc ie ntific stu d y  a nd 

is o n ly based on the general  concept t h at th is l egis lation w i l l  m a ke it eas ier  for WSI to win  cases. The 

p u rpose of t h is estimate is o n ly to give a ro ugh overview of the m agnitude of the c o st of this 

legis lation.  As a cap, the m ost t h is cou l d  b e  worth is  ro ughly $1.35 m i l l io n  if it h e l p s  WSI win a l l  of their  

m ed i ca l  cases (roughly 30 a yea r ) .  

J im Wynstra 
Di rector of Actuar ia l  Services, Actua ria l  S e rvices 

B L U E  CROSS BLU E S H I ELD OF NORTH DAKOTA, FARGO 

701-277-2213 
iim.wynstra@ BCBSND.co m  I www.BCBS N D . corn 

• •  
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Independent Medical Examinations {IMEs} 

I M Es have b een a d iscussion topic within n umerous i ndependent studies, eva luations, a n d  reports cond ucted on WSI.  

Some excerpts from these reports a re contained below: 

2008 Independent Performance Eva luation conducted by BDMP {issued 10/8/2008}* 

(p. 91) The claim evaluations revealed that IMEs were utilized appropriately in the claims process and ultimately helped 
drive claims towards resolution 86% of the time. In other words, the claim adjuster was able to make decisions on the 
claim once they obtained an independent medical opinion. The remaining 14% of evaluated claims are still ongoing and 
have not yet been resolved. According to WSI, 0.5% of the claims are sent for IMEs. In every case BDMP examined, the 
adjuster chose an /ME physician based on the specialty required to provide a thorough and accurate independent 
medical exam. 

(p.  91) In every claim evaluated, the specialty of the /ME physician was either the same as the treating physician or was a 
specialty better versed in the specific injury or treatment that was in question. The specialty of the /ME physician was 
often documented on the forms sent to the injured worker and on the report forwarded back to the adjuster. 

(p .  92) Of the /ME claims evaluated by BDMP with completed /ME reports, 35% of the /ME physicians agreed and 65% 
disagreed with the treating physician. 

(p .  92) Of the /ME claims evaluated, only 18% were completed with North Dakota physicians, while 82% were scheduled 
with Minnesota physicians. 
- In multiple .instances however, the Minnesota /ME physicians traveled to North Dakota to complete the /ME. 
- There was no significant difference between the /ME results (agree/disagree with the treating physician) related to the 
location of the /ME physician. 33% of the North Dakota /ME physicians agreed with the treating physician compared to 
35% af the Minnesota /ME physicians. 

Conolly Review {issued 3/5/2008}* 

( p.49) We found it unusual that the total number of WSI ordered /ME's [Independent Medical Reviews] performed in 
2007, at only 110, is the subject of public controversy. In contrast with the more than 2,000 lost time cases accepted · 

each year by WSJ. The same number of /ME's is very small upon a relative basis, particularly in comparison to most of the 
workers' compensation systems with which we are familiar. In many other jurisdictions /ME's are routine, and not the 
exception that they clearly are in North Dakota. Moreover, /ME's appear to be ordered reluctantly by WSI, and only in 
the more difficult or questionable cases. 

I M E  Audit Report conducted by DA Dronen Consulting (issued 2/1/2007}* 

(p.  24) 2. WSI's utilization of /ME's and Record Reviews reflects a lower percentage frequency than that of neighboring 
states and other insurance companies. Audit findings showed that based on a two year average of total claims filed 
(20, 738} in 2005-06, an average of 1 13 /ME's and Record Reviews were conducted through WSI. This reflects a 0.5% 
utilization rate. In comparison, a large Minnesota based workers compensation insurer shared data that demonstrates in 
2005-06, on 21,134 claims filed they conducted 789 /ME's/Record Reviews. This Minnesota based insurer's utilization 
rate of these services is 3. 7%. A comparable state fund shared data that demonstrates on an average of 161,986 claims 
filed in 2005-06, 16,396 /ME's were conducted. This represents a utilization rate of 10.1%.  

(p .  27) However, our review of a sample of claims did reflect the rationale for obtaining /ME's was consistently sound, 

appeared objectively driven, and was scheduled with /ME vendors based on availability and scheduling habits rather 
than any desire to obtain a certain position favorable to . WSJ. 

•-indicates complete copies of the report can be found ori WSI's website at www.workforcesafety.com 
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$500 Post ORO Attorney Consultation Fees & Costs 

i20,000 
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60,000 

40,000 

20,000 

FY2010 FY2011 FY2012 FY2013 
Fees 31)585 63,954 103,966 74,301 
Costs 27 172 165 63 

l\\!1 Total Fees & Costs 31,612 64,126 104,131 74,364 



January 2008 through Apri l  2013 
Compiled by WSI 4.23 . 13 
Ca l e n dar Yea rs 

2008 2009 
WSI Win 64 57 
WSI Loss 37 17 
Stipulated 17 16 
Withdrawn by IW 15 13 
Return to WSI 30 9 

Totals 163 112 

2010 
57 
19 
20 
36 
6 

138 

* n u mbers do not reflect District a nd Supreme Court a ppeals 

2011 2012 2013 to d ate 

87 87 22 
28 31  8 
3 1  33 9 
78 40 9 
9 8 7 

233 199 5 5  



PROPOSED AMENDMENTS TO ENGROSSED SENATE B I LL NO.  2298 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Journal 
and pages 1 234 and 1 235 of the House Journal and that Engrossed Senate Bil l No. 2298 be 
amended as follows: 

Page 1 ,  l ine 2, remove "; and to provide for" 

Page 1 ,  l ine 3, remove "appl ication" 

Page 1 ,  l ine 8, overstrike "If the organization does not g ive an injured employee's treating" and 
insert immediately thereafter "A presumption may not be establ ished in favor of any" 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  l ine 1 2 , overstrike "employee's record based on one or more of' and insert immediately 
thereafter ". The organ ization shall resolve confl icting medical opinions and in doing so 
the organ ization may consider" 

Page 1 ,  l ine 20, remove "At an administrative hearing, the organ ization's determination u nder 
subsection 1 is" 

Page 1 ,  remove l i ne 21 

Page 1 ,  l ine 22, remove "�." 

Page 2, remove l ines 1 and 2 

Renumber accordingly 



1 3 . 0754. 02000 

Sixty-th ird 
Leg islative Assembly 
of North Dakota 

I ntroduced by 

Senators Ki lzer, Carl isle 

Representatives Hawken , Karls 

F I RST ENGROSS M E N T  

E N G RO S S E D  S E N AT E  B I L L  N O. 2298 

1 A B I LL for an Act to amend and reenact section 65-05-08. 3  of the North Dakota Century Code, 

2 relating to workers' compensation consideration of treating  doctor's op in ion&j and to provide fer 
3 -applicati61"1. 

4 B E  IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF N O RTH DAKOTA :  

SECTION 1 .  A M E N DMEN T. Section 65-05-08 . 3  of the N o rth Dakota Century Code i s  

( 3) 

5 

6 

7 

amended and reen a cted as fol lows: 1r.r11 ,vt."-"1 /UI f' . ;J n/'#""�n· · I ·  sW ,"'t ..,-rN-Jif' 
65-05-08.3. Treati n g  d octor's o p i n ion.  r bl. .e � -/fA. J,  I o..f IV\-{ 

8 1 .  If the organization QOQS m�t giv9 :om injur9d employee's treating doctor's opin ion 

controlling weight, tl 1e organization shall establisl 1 tl 1at the troating doctor's opinien-is 

,..-not well-sr 1pportod by m9gically acceptable .clinical anel laborato1 y diag1 1ostic 
9 

1 0  

1 1  
1 2  
1 3  
1 4  

1 5  

1 6  
1 7  

1 8  
1 9  

t9chniqbHsS or is inconsist9nt with the other s1 1hstantial evidence U:Hhe iJ 1ja� �Ot��' 1 �.Jiwl 
employee's rQcord based on one or mo�9 at the fol lowing factors:  

u...J.P.- {'l->" "'t; 
a .  The length of t h e  treatment relationship and the frequency of exam i nati�ns; C :�:f �· 
b. The n ature and extent of the treatment relationsh ip ;  � � " "' J_o ,;.. (). !/'- -
C. �II.) � 

��CAP'�� UJ'I' '::>' 

The amount of relevant evidence in support of the opi ni o n ;  

d .  H o w  consistent the opinion i s  with the record as a whole; 

e. Appearance of bias; 

f .  Whether the doctor special izes in  the medical issues rel ated to the opinion; and 

g. Other relevant factors . 

20 2.  ..At an ad1 1 Iii 1ist1 alive I 1ea1 i11g, the organi�tion's detorminatioA unde�ection 1 is 
2 1  subject to de ne.vo 1 ev iew by the ho<Hing o#icer. 

22 -ir.- This section does not apply to managed care programs under section 65-02-20. For 

23 purposes of this section , the organization shall  determine whether a doctor is an 

24 injured employee's treating doctor. 
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Sixty-third 
Legislative Assembly 

1 SEe"fiOI\1 2. APPLICATION. Tllis Act applies to adillillistra-#ve-l:t�tteted on anEI-

2 after the effective date of tl:lis .Act. 
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1 3. 0754.02006 
Title. 

Prepared by the Legislative Council staff for 
Senator Klein 

April 26, 201 3  

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2298 

That the House recede from its amendments as printed on page 1 1 42 of the Senate Journal 
and pages 1 234 and 1 235 of the House Journal and that Engrossed Senate Bi l l  No. 2298 be 
amended as follows: 

Page 1 ,  line 2, remove "; and to provide for" 

Page 1 ,  line 3, remove "application" 

Page 1 ,  line 8, overstrike "If the organization does not give an injured employee's treating" and 
insert immediately thereafter "A presumption may not be established in favor of any" 

Page 1 ,  overstrike l ines 9 through 1 1  

Page 1 ,  line 1 2, overstrike "employee's record based on one or more of' and insert immediately 
thereafter ". The organization shall resolve conflicting medical opinions and in doing so 
the organization may consider" 

Page 1 ,  line 20, remove "At an administrative hearing, the organization's determination under 
subsection 1 is" 

Page 1 ,  remove l ine 2 1  

Page 1 ,  line 22, remove "3." 

Page 2, remove l ines 1 and 2 

Renumber accordingly 
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