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Explanation or reason for i ntroduction of bil l/resol ution: 

A BILL for an Act to create and enact two new sections to chapter 57-40.6 of the North 
Dakota Century Code, relat ing to the creation of a prepaid wireless emergency 911 
fee; to amend and reenact section 57-40.6-01, subsection 1 of section 57-40.6-02, 
sections 57-40.6-03, 57-40.6-08, and 57-40.6-13 of the North Dakota Century Code, 
relating to prepaid  wire less services and l i m itat ion of liabi l ity for prepaid  wireless 
service providers or sel lers; and to provide an effect ive date. 

M i n utes : Testimony Attached 

Chairman Cook opened the hearing on SB 2261 . 

Emily Thompson, Tax Department provided an overview of SB 226 1 . See attachment 1 .  

Senator Triplett - Do you know how much i s  expected to  be  collected from the new fee? 

Emily Thompson - The est imate is $1 mi l l ion for the 20 1 3-1 5 biennium,  and that is the 
anticipated addit ional revenue that wi l l  be coming in for these prepaid 9 1 1 fees. 

Senator Dotzenrod - How wi l l  the amount of funds to each unit be determined? 

Em ily Thompson - The way that section is worded the money s imply goes to the joint 
powers entity, how they choose to d ivide that up is not outl ined in the bi l l .  

Senator Burckhard - How do you audit something l ike this i f  I 'm a prepaid wireless 
customer buying it onl ine? 

Emily Thompson - Online sales can be a l ittle trickier to audit .  

Todd Kranda, Kelsh Law Firm, behalf of Verizon Wireless- Spoke of entities and 
organizations they have met with to make this bi l l  as good as it can be to work for 
everyone. 

Senator Burckhard - Is  there a lot of room for error when you've got hundreds of retai lers 
who have some or no knowledge about telecommunications imposing a 2% fee, it just 
seems l ike , not that they aren't q ual ified , but they sell gadgets and washing mach ines and 
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everything and now they are going to figure out and apply a 2% fee on telecomm un icat ions 
prepaid services, i t  seems compl icated . 

Todd Kranda- This is a d irection that prepaid is growing. I th ink the b i l l  establ ishes a fair 
a l location to h is retai lers with that f irst quarter retention and then the addit ional percentage 
of recovery for continuously handl ing and remitt ing.  I th ink the systems are soph ist icated , 
that they can preprogram and establ ish the appropriate withholding and the f i l ings  on  the 
forms that are being completed by the tax department. 

Senator Tri plett - If we are showing $1 m il l ion in the next biennium which is actua lly% of a 
bienn ium , then the f iscal note should probably also say for the 201 5-1 7 bienn ium we wou ld  
expect about $ 1 .3 mi l l ion for a fu l l  biennium assuming no increase, so my q uestion is, what 
is the trend l ine in terms of these prepaid wireless encroach ing on the market and wou ld we 
expect it actual ly to be more than that in the next biennium? 

Todd Kranda - I was not involved in the preparation of the f iscal note but I th ink I wou ld 
agree. Nancy or Cheryl can explain the trend l ine where prepaid is growing at a larger 
port ion of the market . 

Nancy Riedel, Director of State Tax Pol icy, Verizon Wireless - See attached test imony 
2 . 

C heryl Ri ley, AT&T- Handed out a map of states who have adopted prepaid point of sale 
(attachment 3) . 

Senator Triplett- You talked about the increase in  prepaid wireless versus postpaid 
wireless, cou ld you g ive us a summary of how much is wireless compared to landl ine for 
example so we can analyze that in a larger picture. 

Cheryl Ri ley had a handout with that information, attachment 4. 

M i ke Dannenfelzer, Bismarck/Burleigh Combined Communications Center- See 
attached testimony 5 in favor of SB 2261 . 

Chairman Cook - The bi l l  puts the responsibi l ity of d istribut ing th is money to the governing 
joint powers ent ity. Are you tel l ing me that decision then would actual ly be made in  the 
subcomm ittee cal led Strateg ic Technology Plann ing Subcommittee? 

M i ke Dannenfelzer- Correct . 

Chairman Cook - Are you saying they could just keep the money to help implement some 
of the things that they have to do? 

M i ke Dan nenfelzer- That's correct . 

Chairman Cook - And that it won't go out to the counties. 

M i ke Dan nenfelzer- Correct. 
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Chairman Cook - I s  that most l ikely what's going to happen? 

M i ke Dannenfelzer- Most l ikely yes because the abi l ity to do the al located funds that are 
collected on a statewide basis on prepaid are very problematic because most of the sa les 
are going to occur in the larger cit ies where the retai lers are located . 

Chairman Cook - I understand you can cal l  9 1 1 now with your cel l  phone and you can 
video that and it wi l l  show up at the PSAP (publ ic safety answering point). Do we have 
PSAP's here that can handle that type of video? 

M i ke Dan nenfelzer - To date, no we do not . We are working in that d irection .  

Chairman Cook - How expensive is that? 

M i ke Dan nenfelzer - That is a d ifficult bal lpark to g ive you. For the most part the network 
serv ices are probably going to be in itial ly in the few mi l l ions and then ongoing maintenance 
with the cost after that . 

Chairman Cook - It would be a real benefit to law enforcement , rather than cal l ing 9 1 1 and 
saying we have a robbery going on , they can say this is what the guy looks l ike and the car 
he's driving . 

Senator Oeh l ke - How many 91 1 jur isd ict ions are in the state? 

M i ke Dannenfelzer - There are 55 .  

Terry Traynor, ND Association of Counties- See attached testimony 6 in favor of  SB 
2261 . 

Senator Tri plett- What would you th ink of the idea of passing this f irst b i l l  but adding a 
p iece of what Chairman Cook is suggesting which is to say it would be a onet ime state 
general fund appropriation to get folks on to the next generation 9 1 1 q uickly and promptly 
without having to wait for this to ramp up to that couple of mi l l ion dol lars or whatever. 

Terry Traynor - There was d iscussion of the 91 1 community coming in and asking for a 
state appropriat ion for next generat ion .  It came along about the same t ime as this b i l l  and 
we said wel l ,  maybe this is a way to start that . We wou ld l ike to say that $2 m i l l ion , $4 
mi l l ion could be appropriated to get us over the hump. 

Jon Godfread, Greater North Dakota Chamber of Commerce - See attached test imony 
7 in favor of SB 2261 . 

Bruce Strinden, Morton County Comm ission - I think this bi l l  has a great deal of fairness 
in it with regards to the other communications companies. In general we feel the system as 
it is r ight now works very wel l  with the tax on the devices themselves and we support this 
b i l l .  

C hairman Cook closed the hearing on SB 2261 . 
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Explanation or reason for i ntrod uction of bil l/resol ution: 

A BILL for an Act to create and enact two new sections to chapter 57-40.6 of the North 
Dakota Century Code, relating to the creation of a prepaid wireless emergency 911 
fee; to amend and reenact section 57-40.6-01, subsection 1 of section 57-40.6-02, 
sections 57-40.6-03, 57-40.6-08, and 57-40.6-13 of the North Dakota Century Code, 
relating to prepaid wireless services and limitation of liability for prepaid wireless 
service providers or sellers; and to provide an effective date. 

M i nutes : Committee Work 

Chairman Cook opened d iscussion on SB 2261. 

Chairman Cook - SB 2262 has the $20 mil l ion appropriation in it . That one e l iminates the 
fees. 

Vice Chairman Campbel l  - I strongly oppose this from constituents. They are very 
concerned because of losing local control ,  always having to be dependent on us and if the 
oi l  money goes away where are they going to be at . 

Cha irman Cook - The bi l l  doesn't do anything with local control ,  it just replaces a money 
stream.  

Senator M i l ler - I had an amendment drafted and f loated it around a l ittle. The whole point 
was to g ive them some kind of permanent fund ing stream ,  they didn't seem to l ike that 
either. 

Chairman Cook - I guess the question is, we have 2 solut ions here, one is a point of sale, 
it's got it's pluses and minuses, it leaves on the table the administrative burden of col lecting 
the tax whether it's on the Telecom company or on the local government we have that 
burden there.  There's not a doubt in my mind the most efficient way is to just e l iminate that 
burden and come out with a general fund . That is the simplest way but that's going to come 
with its obstacles too.  If there's not any appetite at al l  to move forward with taking the 911 
fees off the table, to me I'm intrigued with the idea of being the only state that f inally starts 
do ing it right . 
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Senator M i l ler - I generally agree with you ,  I don't l ike the idea of raising taxes. Some 
people are in a loophole and not paying their tax and we are going to try to put it on them. I 
l ike th is idea just; it's real ly frustrating when there's kind of a brick wal l  out there, just no 
idea for change. 

Senator Dotzenrod - I don't know how the other d istricts have been affected by the 
behavior of the state over the last 10 years or so but we've had a lot of trouble in the rural 
areas of my d istrict with the emergency money for FEMA projects and to get the money to 
the townships and get them into the subd ivisions where they have had to h ire contractors 
and put in cu lverts and hau l  gravel .  We've had projects where the federal inspectors came 
out and approved it and said f ine go ahead and pay the money, and the state comes along 
and stops it and says it's not good enough and we need more data. I know it's a whole 
d ifferent bureaucracy there , a lot of those people are retired Army Guard that are doing the 
d uty out there in the country, but it's created a lot of suspicion about who's side is the state 
on . You've got subdivisions that don't have a lot of sophisticated administrat ive people on 
their staff and when they are strapped for money and they can get the FEMA money 
approved at the federal level but then stopped ,  we aren't sure what caused that , I've had 
many meetings to try to get to the bottom of it and try to f ind out why is the state doing that . 
When I've had d iscussions with my county people back home, they are worried the state 
has not acted in a good faith manner as far as they are concerned when it comes to 
emergencies and trying to help people out. There is a question about, when we get into a 
jam and we need help and the state is saying don't worry, trust us we' l l  take care of you ,  
based on t h e  experiences they've had , they are suspicious. 

Chairman Cook - This is d ifferent than FEMA though. 

Senator Dotzenrod - This is not the same as FEMA but you're talking about th ings that 
relate to state rad io emergency serv ices. Their d ifferent than FEMA and they aren't the 
same system, but the question is ,  the state's sensibi l ity about what their rol l  wou ld be if 
there got to be a situation where the subdivision needed some help and needed a service 
and the state may not be there in the manner that people would expect. 

Senator Burckhard - I would be in favor if th is bi l l  because I think as I recal l  they talked 
about it's somewhat of a fairness issue. The prepay wireless people don't seem to be 
paying it and the post pay wireless are paying it . I know the Telco's are in favor of getting 
rid of th is fee because it's just another fee that they have to force on to the rate payers and 
the payers always th ink it's the telephone companies bi l l  that's causing it to go h igher. 

Chairman Cook - It's a $20 mil l ion tax deduction on just about everybody. There aren't too 
many people who aren't paying per l ine. 

Senator Triplett - Whether we put it out of the general fund or on a fee, it's going to be tax 
do l lars paying it one way or the other . It's just which part icular tax dol lars ,  but I get your 
point that it's not qu ite as noticeable possibly. I would be opposed to this b i l l  (SB 2262) for 
the same reasons that other people have mentioned in terms of loss of local  contro l  and I 
th ink it does real ly change the notion of local control. 
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Senator Oeh l ke - On SB 2262, I would not be in favor of it for a couple reasons. I don't 
believe in to the future the $20 million would be enough. I'm thinking about some of the 
things that Senator Dotzenrod said relative to the dealings with roads and state help. We've 
done a lot of that in the last couple of years. We've got a $6 million sty pin during the 
special session. The idea was that we'd be able to get in there and agree with FEMA and 
agree with the state and get the roads done in a hurry. You know how much money has 
been spent out of that so far, $4 00,000 out of $6 million. It's a constant battle between the 
county and the townships. (12:50) 

Senator Oeh l ke then explained how locals know the areas and can give better directions 
in emergency situations rather than a centralized center. 

Chairman Cook - There is nothing in this bill that says anything about for centralized 
location. 

Vice Chairman Campbel l- Just a comment on SB 2261, I do support. One more comment 
on SB 2262. I personally would save a lot of money on this one. Between cell phones, over 
100 bills that we pay which is a lot of money. So I'm overlooking myself serving interest to 
the community after hearing the constituents , it gave me a little different perspective. 

Senator M i l ler- I'll move a Do Pass and re-refer to Appropriations. ( SB 2261) 

Seconded by Senator Burckhard. 

Roll  Cal l  Vote 7-0-0 

Carried by Senator M i l ler. 



Bill/Resolution No.: SB 2261 

FISCAL NOTE 
Requested by Legislative Council 

01/21/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 

. f f . 
t d d t l  eve s an appropna 1ons an ICipa e un er curren aw. 

2011-2013 Biennium 2013-2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues $1,000,000 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015-2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2261 creates a prepaid wireless emergency 911 fee. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 4 of SB 2261 imposes a prepaid wireless emergency 911 fee of 2% of gross receipts from all sales of 
prepaid wireless services in the state. Section 5 authorizes the creation of the prepaid wireless emergency 911 fee 
fund. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

If enacted, SB 2261 is expected to increase revenues in the prepaid wireless emergency 911 fee fund by an 
estimated $1 million in the 2013-15 biennium. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 
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Roll Call Vote #: ---�-1 __ 

2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES I BILL/RESOLUTION NO. cZ(p 

Senate Finance & Taxation Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken: g] Do Pass D Do Not Pass D Amended D Adopt Amendment 

I2$J Rerefer to Appropriations D. Reconsider 

Motion Made By �{)· (V): 1\e.£ Seconded By �Oak �\JCC� 

Senators Yes No Senator Yes No 
Chariman Dwight Cook X Senator Jim Dotzenrod X\ 
Vice Chairman Tom Campbell � Senator Connie Triplett x 
Senator Joe Miller )G 
Senator Dave Oehlke x 
Senator Randy Burckhard 'x 

Total (Yes) ---L--------- No �._1..------------

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Carrier: Miller 

REPORT OF STANDING COMMITTEE 
SB 2261: Finance and Taxation Committee (Sen. Cook, Chairman) recommends DO 

PASS and BE REREFERRED to the Appropriations Committee (7 YEAS, 
0 NAYS, 0 ABSENT AND NOT VOTING). SB 2261 was rereferred to the 
Appropriations Committee. 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_20_005 
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D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introd uction of bi l l /resol utio 

Relates to the creation of a prepaid wireless emergency 911 fee. 

Min utes: Testimony attached# 1-2 

Senator Holm berg opened the hearing on SB 2261. 

Todd Kranda - Representing Verizon - In support, see written testimony. (1) 
He explains the fiscal note and that these are monies they believe will be generated and 

new, brought in and should be paid and should have been paid but isn't being collected for 
the prepaid. He explains the transition program for retailers. 

Levi Andrist, Vogel Law Firm - Representi ng ATT - He says this bill is a result of 
negotiated efforts with the retailers, marketers, Tax Dept., Association of Counties, and 
wireless providers. He relates that there was no opposition to this bill in committee. He 
says this bill fills a gap that is currently growing in NO because of the transient population in 
western NO. He explains the existing policy in 911 emergency services and that 1 9% of 
the total wireless subscribers are prepaid customers. He says this is a fair and equitable 
way to ensure that all telecommunication users who benefit from 911 services across the 
State are paying into that system. 

M i ke Rud - ND Petroleum Marketers and Retai l  Association - In support and believes 
the burden of this bill in terms of collection and remittance will fall on retailers and the 
convenience people at the stores. He said there is an amazing amount of pre-paid 
services that are being sold right now especially in western NO. Senator Holmberg asks 
him about a pre-paid wireless card. 

Jon Godfread - Greater ND Chamber of Commerce - See written testimony (2) 

Emily Thompson - ND State Tax Dept. - She explains retail transactions and internet 
sales. (13:31) 

Senator Bowman asks if the fees for taxes on home phones and cell phones can be 
combined. 
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Ms. Thompson replies that this would be a separate fee, whether it would reduce your 
current fee would be up to the county. 

Senator Warner asks if a card is purchased with a Texas credit card mailed to a NO 
address how is that tracked, who is the responsible party. 

Ms. Thompson replies that in that situation the company that shipped the prepaid minute 
card to N D  and the company that shipped it also had some type of Nexus to NO then the 
911 fee should be remitted on that purchase. She explains more on Nexus. 

Chairman Holm berg closed the hearing on 2261 

Senator Krebsbach motions a do pass 
Senator Wanzek seconded 

Vote - yes 12, no 0, absent 1 
This bi l l  goes to Finance and Tax where Senator M i l ler wil l  carry the bi l l  

Requested testimony submitted later 
Attachment #3- Office of the State Tax Commissioner-from Emily Thompson 



Bill/Resolution No.: SB 2261 

FISCAL NOTE 
Requested by Legislative Council 

01/2112013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d " f  f "  t d  d t l  eve s an appropna tons an tctpa e un er curren aw. 

2011·2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues $1,000,000 

Expenditures 

Appropriations 

2015·2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013·2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2261 creates a prepaid wireless emergency 911 fee. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 4 of SB 2261 imposes a prepaid wireless emergency 911 fee of 2% of gross receipts from all sales of 
prepaid wireless services in the state. Section 5 authorizes the creation of the prepaid wireless emergency 911 fee 
fund. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

If enacted, SB 2261 is expected to increase revenues in the prepaid wireless emergency 911 fee fund by an 
estimated $1 million in the 2013-15 biennium. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 
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2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 
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Senate Appropriations 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken 

Motion Made By ---,il-l,.,.MJ&'-=-.::....;E:...>,Lt=tf""""""L .... l��<"--- Seconded By 

Senators Yes No Senator 
Chariman Ray Holmberg I---- Senator Tim Mathern 
Co-Vice Chairman Bill Bowman v---- Senator David O'Connell 
Co-Vice Chair Tony Grindberg A Senator Larry Robinson 
Senator Ralph Kilzer v- Senator John Warner 
Senator Karen Krebsbach ........-
Senator Robert Erbele v--
Senator Terry Wanzek v-
Senator Ron Carlisle v---
Senator Gary Lee v---

Total 

Committee 

Yes No 

v 
� 
� 
,_.-

(Yes) /� No ----�-------
--�--------------

Absent / -�----------------------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
February 11, 2013 10 :48am 

Module ID: s_stcomrep_25_016 
Carrier: Miller 

REPORT OF STANDING COMMITTEE 
SB 2261: Appropriations Committee (Sen. Holmberg, Chairman) recommends DO PASS 

(1 2 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). SB 2261 was placed on the 
Eleventh order on the calendar. 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_25_016 
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D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introd uction of bill/resolution : 

A Bi l l  relating to the creat ion of a prepaid wireless emergency 911 fee; relating to prepaid 
wireless services and l imitation of l iabi l ity for prepaid wireless service providers or sel lers .  

Min utes : Attached testimony #1, 2, 3, 4 

00:10 Senator Cook: I ntroduced bi l l .  This b i l l  deals with prepaid cal l ing cards and their 
abi l ity to escape 911 fees. This is a point of sale bi l l .  It wi l l  capture the tax when the prepaid 
cal l ing card is sold .  I am in support of this bi l l. 

02:14 Emily Thompson, Legal Counsel for the North Dakota Office of State Tax 
Comm issioner: We are here to testify in a neutral  capacity and g ive a techn ical 
explanation of the provisions of the bil l because we worked with Senator Cook to draft th is 
b i l l .  See attached testimony #1.  

14:50 Representative Drovdal: How do we determine which governing board wou ld get 
the 911 fees? 

15:08 Emily Thom pson: We had discuss ion with the Associat ion of Counties and we 
decided to go with the joint powers entity because al l  53 counties have signed onto the joint 
powers agreement.  

16:05 Representative Drovdal: How do we deal with a l l  of these cel l  phones we have out 
there from out of state? Is there any way we can track these? 

16:40 Em i ly Thom pson: Currently your current address doesn't a lways coincide with your 
phone number . Anyone that has a prepaid phone who is buying the minute cards, those 
wou ld now be covered under th is fee. 

17:56 Representative Froseth: What about automobi le phones like On Star where you 
can order additional minutes? 

Emily Thom pson: On Star is referred to telemantics service. If you cal l  a service provider 
and then they cal l  911 for you, this isn't appl icable to the fee. 
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19:23 Representative Kelsh: I s  there something on the Minnesota side that is going to 
make it fair  for NO since we are contribut ing more from the funding and col lect ing more 
from these prepaid cards? Are other states doing this? How can we make this fair to NO if 
we can't col lect it on the Minnesota side? 

20:08 Em i ly Thompson: Currently I don't bel ieve the law has passed for these prepaid 
wi reless fees in Minnesota . We are just looking at North Dakota . 

Chairman Belter: Further testimony in support? 

20:48 Todd Kranda, Attorney with Kelsch Law Firm: This is crafted after a model 
leg islat ion that NCSL has put together. A group of people from Telecommunication,  the 
Association of Count ies , the marketer's retai lers, and the tax department and in 
communicat ion with the Treasurer's office have gotten together. This is not a new tax. It is a 
bi l l  to f ix a gap in the system to recover a fee that's al ready being imposed and not paid . 
We are in support of this bi l l .  

23:26 Chairman Belter: Further testimony? 

23:30 Nancy Riedel, Verizon Wireless Tax Pol icy: This has been an ongoing effort 
among al l  the other states that we have been working on this legislat ion for the past four or 
f ive years . We support this b i l l .  See attached testimony #2 . 

25:29 Cheryl Ri ley, Director of External Affairs with AT&T: We are supportive of this 
leg islat ion .  Twenty-four percent of the market nationwide is prepaid. This is expected to 
g row. See attached testimony #3 . 

26:36 Chairman Belter: Are the "Obama phones" prepaid or part of a service contract? 

Cheryl Ri ley: I wou ld imagine they are both but I think they wou ld lean towards the 
prepaid because of not having the monthly obl igation. 

27:27 Jon Godfread, Greater North Dakota Chamber: We stand in support of SB 2261 in  
regards to the fai rness issue.  Should the 911 fee be charged to consumers, then a level 
playing f ield is requ i red. See attached testimony #4 . 

27:55 Representative Owens: I received emails from his group with support of this bi l l  
and wi l l  provide a copy to the clerk. 

Chairman Belter: Further testimony in support? 

Representative Owens: I move a Do Pass on SB 2261. Seconded by Representative 
Dockter. 

Do Pass Roll call  vote: Yes= 11 
No= 0 
Absent= 3 
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Bill/Resolution No.: SB 2261 

1 A. State fiscal effect: Identify the state fiscal eff�ct apd,thefiscal effect on agency appropriations compared to funding, . · 

levels and appropriations anticipated under current law. 

,, Revenues· 

Expenditures 

Appropriations 

2011-2013 Biennium 
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School Districts 
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2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

SB 2261 creates a prepaid wireless emergency 911 fee. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Section 4 of SB 2261 imposes a prepaid wireless emergency 911 fee of 2% of gross receipts from all sales of 
prepaid wireless services in the state. Section 5 authorizes the creation of the prepaid wireless emergency 911 fee 
fund. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

If enacted, SB 2261 is expected to increase revenues in the prepaid wireless emergency 911 fee fund by an 
estimated $1 million in the 2013-15 biennium. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and . 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 
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REPORT OF STANDING COMMITTEE 
SB 2261: Finance and Taxation Committee (Rep. Belter, Chairman) recommends DO 

PASS (11 YEAS, 0 NAYS, 3 ABSENT AND NOT VOTING). SB 2261 was placed on 
the Fourteenth order on the calendar. 
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TESTIMONY OF THE OFFICE OF STATE TAX COMMISSIONER 

BEFORE THE 

SENATE FINANCE AND TAXATION COMMITTEE 

SENATE BILL 2261 
JANUARY 30, 2013 

Chairman Cook, members of the Senate Finance and Taxation Committee, my name is 

Emily Thompson, Legal Counsel for the North Dakota Office of State Tax Commissioner. I am 

here today on behalf of Tax Commissioner Cory Fong to provide a technical explanation of 

Senate Bill 226 1 .  

CURRENT LAW 

Under the current law, found within chapter 57-40.6 of the North Dakota Century Code, 

the governing body of a county or city may elect to impose a fee on assessed communications 

services. Assessed communication services are any communication connection between a billed 

customer and a service provider network that allows the user to dial 9 1 1. Currently, assessed 

communication services include land lines, wireless lines, VoiP services, and active prepaid 

wireless services. Each communication connection is uniquely identifiable by a number, internet 

address, or other designation. 

The fee per communication connection may not exceed $1.50 per month. The purpose of 

the fee is to fund emergency services communications systems which are in place to provide 

rapid public accesses to coordinated law enforcement, fire, medical, or other emergency services. 

The assessed communications service provider (hereinafter "provider") collects the fee from the 

customer. For customers receiving monthly billings for communication services, the fee is 

separately stated on the customer's invoice. For customers utilizing prepaid wireless services, 

either the fee amount (or an equivalent number of minutes) may be deducted from the customer's 

account or the fee may be collected as a two percent assessment on the gross revenue received 

from the sale. 

The fee is remitted by the provider to the appropriate governing body where it is then 

deposited into a separate fund. Proceeds of the fee may only be used for implementing, 

maintaining, or operating the emergency services communication system. The Tax Department is 
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not involved in the collection or distribution of the fee proceeds on assessed communication 

services (hereinafter "assessed communications fee"). 

PROPOSED CHANGE TO THE LAW 

Senate Bill 226 1 would change the current system by creating a new section in the 

Century Code relating to the imposition of a prepaid wireless emergency 9 1 1 fee (hereinafter 

"prepaid 9 1 1 fee"). Any reference to prepaid wireless services is thus stricken from the language 

pertaining to the assessed communications fee. The assessed communications fee will continue 

to apply to assessed communications such as land lines, wireless lines, and VOIP services and 

will be collected and remitted in the same manner as it currently is. The fee will simply no longer 

apply to prepaid wireless services. 

The fee that will apply to prepaid wireless services will be imposed at a rate of two 

percent on the gross receipts of all retail sales of prepaid wireless services in the state. The fee 

will be collected from the customer by the seller and remitted to the Tax Department. All fee 

proceeds received by the Tax Department will then be remitted to the State Treasurer for deposit 

into the newly created Prepaid Wireless Emergency 91 1 Fee Fund. The Treasurer, no less than 

qumierly, shall pay over the revenue from the fund to the governing joint powers entity 

established to implement the emergency communications system. 

EXPLANATION OF THE BILL 

Section 1 - Definitions 

This section has been included to add, remove, and amend the necessary definitions 

relating to the newly created prepaid wireless emergency 911 fee. 

Section 2 - Imposition of Assessed Communications Fee 

The amendments to this section ensure that prepaid wireless services will not be subject 

to a duplicative fee by removing the phrase "active prepaid wireless service" from the 

definitional language of "assessed communication services" and adding an additional sentence 

specifically exempting prepaid wireless services from any fee that may be imposed on assessed 

communication services through a governing body resolution pursuant to 57-40.6-02. 
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Section 3 - Collection of Assessed Communications Fee 

The amendments to this section remove the language referencing prepaid wireless 

services from the collection provisions relating to the assessed communications fee. 

Section 4 -Imposition of Prepaid 911 Fee 

Section 4 creates a new section to chapter 57-40.6 which addresses the imposition and 

collection provisions for the newly created prepaid 9 1 1 fee. This section contains the following 

elements: 

1 )  A two percent fee on the gross receipts of sellers from all retail sales of prepaid wireless 

services in this state. 

o Retail transactions made in person in the state shall be treated as occurring in this 

state and any other retail transactions, such as online sales, shall be treated as 

occurring in this state if the transaction would be sourced to this state under the 

provisions of chapter 57-39.4. 

o The fee is collected by the seller and remitted to the Tax Department. 

o Any seller required to collect and remit the fee must register with the Tax 

Department. 

o The fee does not apply to purchases made by consumers entitled to an exemption 

under specified sections of the Century Code. 

2) The seller shall collect the fee from the consumer and shall separately state, or otherwise 

disclose, the amount of the fee to the consumer. 

3) The consumer is liable for paying the fee and the seller is liable to remit all collected fees. 

4) If the fee is separately stated on a document provided to the consumer, then the fee may 

not be included in the base for measuring any other tax or fee. 

5) If the prepaid wireless ser\rice is sold with other products for a single, non-itemized price, 

the two percent fee shall apply to the entire purchase price unless the seller elects to 

disclose or identify the portion of the price attributable to the prepaid wireless service. In 

that instance, only the pmiion of the charge for the prepaid wireless service is subject to 

the two percent fee. 
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6) A seller may elect not to collect the two percent fee if the prepaid wireless service that 

accompanies a prepaid wireless device is of a minimal amount. (i. e. 1 0  minutes or less or 

$5.00 or less) 

7) Any administrative provisions of the sales tax chapter of the Century Code, not 

inconsistent with the provisions of this chapter, shall apply. 

8) A separate prepaid 911 fee return shall be remitted by the seller. If the seller is a retailer 

under chapter 57-39.2 the return may be remitted at the same time the retailer is required 

to remit sales and use tax returns. 

o The seller shall retain one hundred percent of the fee collected for the first three 

months as compensation for collecting the fee and thereafter shall retain three 

percent of the fee. 

Section 5 -Allocation of Prepaid 911 Fee Proceeds 

Section 5 creates a new section to chapter 57-40.6 which addresses the allocation 

provisions relating to prepaid 911 fee proceeds. This section contains the following elements: 

• The fee must be paid to the Tax Depmtment and thereafter remitted to the State Treasurer 

monthly. 

• The Treasurer shall transfer the fee revenue into the newly created Prepaid Wireless 

Emergency 911 Fee Fund. 

• The Treasurer, no Jess than quarterly, shall pay over the revenue from the fund to the 

governing joint powers entity established to implement the emergency communications 

system. 

• The proceeds from the fee shall be used for the implementation, maintenance, or 

operation of the emergency services communications system. 

Section 6 - Limitation on Liability Regarding 911 Service 

The amendment within this section provides for the same limited liability provisions 

applicable to assessed communications services to apply to prepaid wireless service providers or 

sellers. 
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Section 7 - Limitation on Liability Regarding Cooperation with Law Enforcement 

The amendment within this section addresses call location provision requirements for 

prepaid wireless sellers or providers and provides for liability limitations for prepaid wireless 

sellers or providers. 

Section 8- Effective Date 

This section provides for a delayed effective date of January 1 ,  2014 for purposes of 

educating the sellers or providers of prepaid wireless services on how to collect and remit the 

prepaid 911 fee. 

CONCLUSION 

I thank you for your time this morning and would be happy to respond to any questions 

you may have. 
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Testimony in Support of SB 2261 
( 
\ Nancy Riedel ,  D irector State Tax Policy, Verizon 

Senate Finance & Taxation Committee 

January 30, 2013 

Chairman Cook, Vice Chairman Campbel l  and members of the Committee, thank you 

for the opportun ity to testify today. I am testifying in support of SB 2261 that wou ld 

codify national  model leg islation for col lection of 911 fees on prepaid wireless service at 

the point of sale. 

With the rapid growth of prepaid wireless service ,  it is important that a collection 

methodology be adopted that brings parity between prepaid and postpaid consumers 

while efficiently and effectively col lecting the 911 fees that are currently imposed in 

North Dakota . 

How Prepaid Wireless Differs from Postpaid Wireless 

Prepaid wireless service al lows customers to pay in advance for a f ixed number of 

minutes ,  or use of un l imited minutes for a f ixed time period. Since customers pay in  

advance, there is  no need to run a credit check on the purchaser and there is  no need 

for the customer to sign a contract for a f ixed term of service. This service has proven 

very popular with credit-chal lenged consumers as wel l  as those who do not want to be 

locked into a long-term service contract. 

Traditional postpaid wireless service is sold directly by the wireless service provider , or 

its agent, to the consumer.  Consumers are bi l led monthly and must pay that monthly 

b i l l ,  including taxes and fees, in order to receive service. Under federal and North 

Dakota law, the wireless provider must receive and record the address for each user's 

"place of primary use" which is the residential street address or business location where 

the use of the wireless service primari ly occurs. For this reason, the wireless provider 

has a straightforward mechanism to determine the location where the service should be 
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subject to taxation and a b i l l ing mechanism to collect the fee from the user and remit it 

to the proper  agency. 

Prepaid wire less service is marketed and sold differently. The in it ial purchase of 

prepaid service typical ly includes a phone bundled with a f ixed number of minutes for a 

single price. When those minutes are exhausted, the customer has several options to 

' recharge' their minutes ,  including purchasing cards at thi rd party retai l  stores (which 

encompass 70- 80% of prepaid wireless sales) , directly at a wireless provider's retai l  

store or on the wireless provider's website .  

The card includes a phone number and a code that the purchaser uses to  add the 

minutes to the phone. It is important to note that the customer - and not the retai ler -

adds the minutes to the customer's phone and there is no need for the prepaid provider 

to know where the customer l ives or where the recharge card was purchased. 

What Are the Problems With the Current Law? 

Current North Dakota law provides that the legal incidence of the 911 fee is on the 

customer. However, the practical effect of the law for most prepaid wi reless providers is 

that the provider ends up paying the fee because in most transactions,  the prepaid 

provider has no way to col lect the fee from the customer. I n  th ird party transactions, 

the prepaid p rovider sel ls the recharge cards to the retai ler at wholesale and never 

receives money from the consumer. 

Some have suggested that the cost of the fee cou ld be bu ilt into the wholesale p rice of 

the service. However, such a practice wi l l  not work because prepaid wireless cards are 

sold in bulk in a national marketp lace at national ly negotiated prices, and are purchased 

and distributed national ly by major retai l  chains.  The prepaid provider has no way of 

knowing in wh ich state the cards wi l l  u lt imately be sold. Since monthly 911 fees vary 

across the states , from $0 in Missouri to $2.50 in Ch icago or Atlanta , it is impossible to 



set a single u niform national price without requ i ring customers in states with no or low 

91 1 fees to subsidize customers in states with high 91 1 fees. 

Current North Dakota law contains legal ambiguities that h inder compl iance and may 

resu lt in revenues that are lower than what wou ld otherwise be expected. I n  most 

transactions, the prepaid provider does not know the customer address and may not 

have the operational or technologica l  capabi l ities to accurately determine which 

subscribers meet the legal requ irement for remitt ing the prepaid fees. The current law 

states: 

57-40.6-03. Payment of fee by assessed communications service subscriber or 
customer. 
The assessed communicat ions service provider shall collect the fee from the subscr iber or 
custo mer of the service. 
1 .  For prepaid wireless service , the provider shall remit the mo nthly fee authorized by 
sect ion 57-40 .6-02 based e ither u po n  each active prepaid wireless telepho ne 
associated with this state for each active prepaid wireless telephone customer that has 
a suffic ient posit ive balance as of the last day of each month or u pon a two percent 
assessment o n  the gross revenue rece ived from the sale of prepaid wireless services 
each month . The provider shall remit the fee in a manner consiste nt with the provider's 
exist ing operat ing or technological abil it ies, including by custo mer address, locat ion 
assoc iated with the wireless telephone number, or  reasonable allocat ion method 
based upon other relevant data. The fee amount or an equ ivalent number of m inutes 
may be reduced from the prepaid customer's accou nt . However, collect io n of the fee in  
the manner of a reduct io n of  value or  minutes from the prepaid customer's accou nt 
does not const itute a reduct ion in  the sales pr ice for purposes of taxes that are 
collected at the po int of sale . 

Origin of the Prepaid 911 Point-of-Sale Model Bi l l  

The problems outl ined in the current law are not unique to  North Dakota. There has 

been a longstanding acknowledgement by the wireless industry and public safety that 

the current prepaid wireless 91 1 fee collect ion methods, wh ich are based on the 

postpaid wireless model, are not working . When the current methodology was first 

adopted in states 1 0 years ago, prepaid wireless was a very smal l  portion of the overal l  

wi re less market that there was l ittle focus on finding a solut ion.  However, in  2007, the 

wireless industry recognized that the growth in popularity of p repaid wireless requ i red a 

new urgency to develop a workable methodology to collect 91 1 fees from prepaid users .  
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The industry reached out to both the public safety community and our retai l partners to 

develop a fa ir , un iform, and effective system for collecting 911 fees. The wireless 

industry spent a year working with these groups to develop a proposal to col lect fees at 

the point of sale whi le min imizing new costs and burdens on retai lers. This resu lted in 

model legislation that was endorsed by the National Conference of State Legislatures 

(NCSL) in Ju ly 2009. 

National Trends i n  the Prepaid Market 

Prepaid wireless has been the fastest growing segment of the fast-growing wireless 

industry for the past two years. According to CTIA-The Wireless Associat ion: 

• Prepaid subscribers are now 21. 6% of a l l  wireless subscribers, up from 16% in  

2007; 

• There are now over 71 mi l l ion prepaid wireless subscribers, an increase of 23 

mi l l ion subscribers between December 2008 and December 2011; 

• Almost half of a l l  new subscribers added during the last six months were prepaid 

subscribers. Prepaid wireless service is growing at an annual  rate of 10-15%, 

significantly faster than the 5% growth rate of traditional postpaid service .  

Clearly, the growth in  the prepaid marketplace makes it very important that states adopt 

leg islation to ensure that prepaid wireless 911 subscribers contribute their proport ional 

share.  The attached table shows the status of the bi l l  in legislatures throughout the 

country; twenty-six states have currently adopted the NCSL model act. 

Key Provisions of SB 2261 

• I mposes a 911 fee of 2% of the sales price on each retail purchase of prepaid 

wireless telecommun ications service. This percentage is intended to 

approximate the amount that the typ ical wireless consumer spending $50 per 
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month for wireless service pays under the current law ( $50 x 2% = $1 .00). This 

provides parity between prepaid and postpaid wi reless consumers .  

• Requ i res the seller to collect the fee from the customer on each retai l transaction 

and remit the fee to the Department of Taxat ion. 

• Provides a methodology for sourcing transactions to the state of North Dakota 

that is consistent with the state sales and use tax. This ensures that the fee is 

col lected not only on face to face transactions in the state but also on I nternet 

and other remote sales to North Dakota customers. 

• Provides that current rules and procedures for the sales tax shal l  apply to the 

prepa id 911 fee, in order to m in imize additional burdens on retai lers .  

• Perm its retai lers to retain the f i rst 3 months col lections and 3% of collected fees 

thereafter to offset ongoing compliance costs. 

Concl usion : Reasons to Su pport 58 2261 

1. The prepaid point of sale methodology is based on actual sales, is transparent to 

the consumer, accurately sources the transaction to the state and is a more 

efficient methodology for the collection of the surcharge direct ly f rom a l l  prepaid 

end users and provides parity with postpaid consumers. 

2. The prepaid point of sale method will provide stab le and predictab le revenues 

that exceed what is being remitted under current law and is consistent with model 

legislation that is being adopted in other states. 

3. The bi l l  piggybacks on the exist ing sales and use tax collect ion system to 

min imize additional costs to retai lers .  Retailers a lready collect the sales and use 

tax on prepaid wireless service , so this approach leverages exist ing processes . 

Thank you again for the opportun ity to provide these comments in support of SB 2261. 



Enacted Law (26): 

Prepaid Point of Sale Status Sheet 
As of January 1, 2013 

• ME LD 1056 (effective date 1 1 1 /20 10) 
• LA HB 856 (effective date 1 /1 /201 0) 
• TX HB 1 83 1  (effective date 6/1 /201 0) 
• IN HB 1 086 (signed 3/25/20 10; effective date 7/1 12010) 
• SC H 455 1  (signed 3/30/20 10; effective date 7/1 1201 1 )  
• VA HB 754 (signed 4/1 1 /20 10; effective date 1/ 11201 1 )  
• TN SB 2497 (signed 4/1 6/20 1 0; effective date 711 /20 1 1 )  
• OK HB 2556 (signed 5/4/20 1 0; effective date 1 / 1 1201 1 )  
• MS SB 2938 (signed 5/1 3/20 1 0; effective date 7/1 120 10) 
• CO SB 120 (signed 6/7/20 10 ;  effective date 1/1/201 1 )  
• RI HB7397, Article 9 (became law 6/1 2/ 10; effective date 8/1 /20 1 0) 
• DC Bill 1 8-073 1 (signed 7/2/201 0; effective date 1 0/1/20 1 0) 
• PA HB 232 1 (signed 1 1 123/20 10; effective date 7/1 /20 1 1 ) 
• UT HB 303 (signed 3/23/20 1 1 ; effective date 7/1 1201 1 )  
• GA HB 256 (signed 5/1 1 /20 1 1 ;  effective date 1 1 1 12012) 
• KS SB 50 (signed 5/1 8/20 1 1 ; effective date 1 / 1 120 12) 
• NC H57 1  (signed 6/13/20 1 1 ; effective date 7/1 120 13) 
• IL SB2063 (signed 8/1 9/20 1 1 ; effective date 1 /1 12012) 
• SD SB 1 74 (signed 3/2/20 1 2; effective date 7/1 /2012) 
• AZ HB 2094 (signed 4/5/20 12 ;  effective date 11 1/20 14) 
• NE LB 1 09 1  (signed 4/1 1 /20 12 ;  effective date 1 / 1 120 13)  
• lA SF2332 (signed 5/1/20 12 ;  effective date 1/1/20 13) 
• AL HB89 (signed 5/8/20 12 ;  effective date 1/1/20 13) 
• CT SB354 (signed 6/1 5/2012 ;  effective date 11 1/201 3) 
• MI HB5468 (signed 6/26/2012 ;  effective date 1 /1 /2013 )  
• OH HB360 I HB472 (signed 12/20/20 12 ;  effective date 1 1 1 /20 14) 
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T h e  Way N o rt h  D a kota C o m m u n i c ates 
H a s  C h a n g e d O ve r  t h e  Pa st  D e c a d e  
Fro m  2002 to 2011 ,  North D a kota h a s  see n :  
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Combined Communications Center 
2301 University Dr., Bldg 21 * Bismarck, ND 58504-7595 

Phone: 701-222-6727 * Fax: 701-221-6804 

January 30,  20 1 3  
Senate Finance and Taxation Committee 

Honorable Chairman Dwight Cook 

SB 226 1 

Mr. Chairman and members of the Committee, for the record my name is  

Mike Dannenfelzer, Manager of the B ismarck!Burleigh Combined 

Communications Center. I also serve as Chairman of the governing j oint powers 

entity referenced in Section 5 of this bil l .  

* 

In several sessions since 200 1 there have been attempts to level the field 

to collect 9- 1 - 1  fees from providers of prepaid wireless services. The success of 

these attempts has been spotty at best. A large problem has been assessing the fee 

to an actual customer when providers do not have adequate information about a 

customer to collect a fee. This bill places the assessment and col lection of the fee 

from the customer at the point of sale and has become the generally accepted 

method to fairly and efficiently collect 9- 1 - 1  fees from prepaid wireless users. 

Over the last few years, prepaid wireless has been the fastest growing 

segment of the wireless industry. According to CTIA - The Wireless 

Association, prepaid service in 20 1 2  was approximately 2 1 %  of the wireless 

market (roughly 68 million prepaid users), up from 1 6% in 2007. With this type 

of growth it is important for us to implement this reasonable method to ensure 

that prepaid users will  pay their share to the cost of operating the 9- 1 - 1  system. 

This bil l  requires the sel ler or retailer to collect the fee from the consumer 

at the point of sale and remit the fees collected in a similar manner as to how 

sales and use taxes are handled today. This method is more reasonable and 

equitable than prior methods that have been tried and allows for a reasonable 

Leadership Service Integrity Progressive 

* * * A partnership between the City of Bismarc� and Burleigh County since 1988 * * * 
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retention of fees by the seller to cover the cost of collecting, reporting and 

remitting the fees collected under this Act. 

• 

• 

Section 5 of this bil l  refers to the "governing j oint powers entity" that was 

established for the purpose of implementing emergency communications systems 

for the state' s  political subdivisions. For a l ittle background on this entity, in 

2002 the North Dakota 9- 1 - 1  Association and the North Dakota Association of 

Counties (NDACo) drew up a plan to move forward collectively to imp lement 

Wireless Enhanced 9- 1 - 1  in North Dakota. This involved an Agreement between 

al l North Dakota 9- 1 - 1  jurisdictions (counties and cities) with NDACo serving as 

administrator to the agreement. NDACo staff provide service to the Agreement 

and the j oint powers entity oversees the funds. NDACo employs a Wireless 

Proj ect Manager as part of the Agreement. 

The governing j oint powers entity is the 9- 1 - 1  Strategic Technology 

Planning Subcommittee (9- 1 - 1  STEPS).  9- 1 - 1  STEPS is a subcommittee of the 

North Dakota 9- 1 - 1  Association and consists of nine voting members, all of 

whom are representatives of a jurisdiction party to the Agreement. There are also 

non-voting members from the State of North Dakota, NDACo, and industry. 

In 20 1 2, the Agreement was modi fied and ratified by all participants to 

expand the scope of the Agreement to include transitioning to NG9- l - 1  and 

leverage our purchasing power as had been done with Wireless Enhanced 9- 1 - 1 .  

As of January 1 ,  20 1 3  all 9- 1 - l  jurisdictions remit to NDACo 1 5 % of the first 

$ 1 .00 of all 9- 1 - 1  fees collected. This funding is used to maintain the statewide 

wireless contract of which everyone benefits, pay employee costs for the 

Wireless Proj ect Manager and the NG9- 1 - 1  Program Manager, and related 

expenses. With the 20 1 2  Agreement modification, 9- 1 - 1  STEPS will  now be able 

to begin work toward funding statewide NG9- 1 - 1  deployment. 

Of course, one of the challenges we do face is funding. The 20 1 2  

Agreement indicates that 9- 1 - 1  jurisdictions may be required to pay up to 50% of 

their l ocal fee collections. Given the ongoing funding challenges in local 9- 1 - 1  



Testimony to the 

Senate Finance and Taxation Committee 
Prepared January 30, 201 3 by 
Terry Traynor, Assistant Director 
North Dakota Association of Counties 

Regarding: SB2261 - ESCS Fee at Point of Sale 

Mr. Chairman and Committee Members, the North Dakota Association of Counties supports 

passage of SB226 1 .  While county government joined the retail industry in opposition to this 

concept ten years ago, we recognize that for the growing "pre-paid" segment of the cellular 

phone market, this is the only logical option - one that is being implemented in more and more 

states. Notably, our neighbor to the South, implemented similar legislation six months ago, and 

the chair of their statewide organization sent me the following email yesterday. 

Terry, 

I 'd be happy to share a few thoughts. 

I am unaware of any complai nts about the tax from those who pay it, nor any complaint from any retai ler 

about col lecting and remitting the tax. I believe you would be hard pressed to fi nd a nyone, on any side of the 

issue here that is unhap py a bout it .  

I 've talked to a lot of folks about it. The common sentiment seems to be; "wow, I can't bel ieve how smoothly 

this went. Almost a non-issue." 

Our Dept. of Revenue is very good at what they do. They spent HOURS doing webinars, education, FAQs, etc. 

It  apparently paid off big t ime for them, the retai lers and us (see above comment). 

So yes, I have been very pleased with the overa l l  implementation. 

Because of how our law a l lowed retailers to keep the first qua rters col lections as "rei m b u rsement" to cover 

their costs, no, we probably will not actual ly collect the $1 mil l ion in yea r one. We have only collected one 

m onth thus far - Oct. 2012 which was remitted in Dec. 2012. Thus, it is too early to say with certainty that we 

wi l l  col lect our projection of $1 mil l ion per yea r. I do believe however that we will be close to projection after 

the first fu l l  yea r. 

Good l uck tomorrow. Please let me know how it goes 

Ted Rufledt, Chairman 

Dakota 911 Conference, Inc. 

Penni ngton County 911 

We would like to thank the Chairman and the Tax Commissioner and his staff for their efforts on 

making this bill workable, and also to the major cellular companies and our own retail 

association. Everyone working together has made this a good bill, and we urge a Do Pass 

recommendation. 
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Testimony of Jon Godfread 

Greater North Dakota Chamber of Commerce 

SB 226 1 
January 30, 20 1 3  

Greater North Dakota Chamber 

Mr. Chairman and members of the committee, My name is Jon Godfread and I am here 

today representing the Greater North Dakota Chamber of Commerce, the champions for business 

in North Dakota. Greater North Dakota Chamber is working to build the strongest business 

environment possible through its more than I ,  1 00 business members as wel l  as partnerships and 

coalitions with local chambers of commerce from across the state. Greater North Dakota 

Chamber also represents the National Association of Manufacturers and works closely with the 

U.S.  Chamber of Commerce. As a group we stand in support of SB 226 1 .  

This i s  a fairness issue. Right now larger telecommunication providers such as AT&T 

and Verizon are collecting and remitting 9 1 1 fees in our state. However, if you buy a prepaid 

wireless device, that same 9 1 1 fee is not always being collected. SB 226 1 would be a step in the 

direction of every telephone user helping support 9 1 1 services, which was the spirit of the law 

from the beginning. SB 226 1 at the very least helps to consistently apply the current 9 1 1 service 

fee law to all users of the system . 

SB 226 1 would be moot if this body chooses to support SB 2262, the bil l  to provide for 

the state take over the 9 1 1 service. We also support 2262, but that is a policy decision that is 
best left in the hands of the policy makers. Should 9 1 1 fees sti l l  be charged to the consumer, we 

feel at the very least a level playing field is required. SB 226 1 creates that level playing field by 
including all wireless telephones weather contract or prepaid.  

Thank you for the opportunity to appear before you today in support of SB 226 1 .  The 

GNDC urges a Do Pass recommendation. I would be happy to answer any questions. 

Champions �� Business 

PO Box 2639 P: 701-222-0929 

Bismarck, ND 58502 F: 701-222-16 1 1  

www.ndchamber.com 
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The Wireless Association• Expanding the Wireless Frontier 

CJ. - 1 1 - 1_]  
States Trending Toward Point-of-Sale 

Collection of E91 1  Taxes and Fees on Prepaid 

In the past, states have adopted an uncoordinated approach to collecting E9 1 1 fees from prepaid wireless 
customers. As a result, compliance for national prepaid wireless providers and their third party retailers 
is burdensome and inconsistent. 

• Some states provide optional methodologies that require prepaid wireless service providers to 
either: 

"eat" the tax based on estimated monthly revenues per customer ("ARPU method"); 
collect the tax from customers at the point of sale without specifying how; or 
"decrement" (deduct) minutes from prepaid wireless customer accounts that have a 
sufficient positive balance at a specified time of the month. 

• Approximately half the states do not impose 91 1 fees on prepaid services at all. 
• In the remaining states, the law is sometimes unclear as to whether the fee applies to prepaid 

services. 

The end result of the current hodgepodge of state laws is expensive litigation, a lack of transparency to 

consumers, and an administratively burdensome system. 

Recognizing that the current system was not functioning well or sustainable, the wireless industry 

reached out in 2009 to legislators, retailers and public safety representatives to develop a national model 
to collect E91 1 fees directly from prepaid wireless consumers. These efforts resulted in the endorsement 
by the National Conference of State Legislatures (NCSL) Executive Committee Task Force on State and 
Local Taxation ofTelecommunications and Electronic Commerce of model legislation requiring E9 1 1  

fees to be collected on prepaid wireless services at the retail point-of-sale. Key elements of the model 
legislation include: 

Imposition at Retail Point-of-Sale - The fee is col lected at the point of sale by the retailer when 
the service is sold to the customer. 

Piggybacking on Existing Sales Tax Collection Processes - Retailers use the existing 
processes and rules governing the collection of sales taxes on prepaid service. 
Determination of Amount - States determine whether to impose a flat E9 1 1 fee per each retail 
transaction or a percentage-based fee assessed on the amount of the purchase. 
Vendor Compensation - The retailer retains three percent (3%) of the prepaid wireless E91 1 
charges collected from prepaid consumers to offset administrative costs. 
Exclusion of E91 1  Charges from the Base of Other Taxes and Fees - Similar to postpaid 
services, the sales tax does not apply to the prepaid E91 1  fee. 

Customers who purchase prepaid wireless services will have the wireless E9 1 1 fee added to their 
purchase and will pay it to the seller at the point-of-sale, just as they pay sales and use taxes to the seller 
today. In fact, most retailers will be able to program the E9 1 1  fee into their point-of-sale system so that 
the fee will be automatically added to the customer's receipt. Fees collected will be remitted to the state 
revenue agency in the same manner and on the same return as the sales and use tax, so there will no 

1400 16th Street, t#V Suite 600 Washington , DC 20036 Main 202.785.0081 Fax 202.785.0721 IIJIIMI.ctia.or� 



additional forms or filing responsibilities imposed upon retailers other than identifying the amount of the 
E9 1 1  fee collected. 

The benefits to the states and public safety from adopting the Point-of-Sale Methodology 
• Certain, stable, and predictable E91 1 revenues from prepaid wireless customers. 
• An end to disputes and litigation over application ofE91 1 fees to prepaid wireless services. 
• A fair and equitable system for collecting E9 1 1 fees from all prepaid wireless consumers. 
• Transparency - all customers will know they are paying an E9 1 1 fee to support emergency 

communication services. 

As a result of this collaborative process and the model NCSL bill as a foundation, 9 1 1 Point-of-Sale 
legislation has been enacted in 25 states, the District of Columbia and the Virgin Islands as of January 
20 1 3 .  

• Alabama, Arizona, Colorado, Connecticut, the District of Columbia, Georgia, Indiana, 
Illinois, Iowa, Kansas, Louisiana, Maine, Michigan, Mississippi, Nebraska, North 
Carolina, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Virginia, and the Virgin Islands. 

Prepaid Point of Sale Status 

Enacted (26) 



Testimony of Jon Godfread 

Greater North Dakota Chamber of Commerce 
SB 226 1 

February 1 1 , 20 1 3  

Greater North Dakota Chamber 

Mr. Chairman and members of the committee, My name is Jon Godfread and I am here 

today representing the Greater North Dakota Chamber of Commerce, the champions for business 

in North Dakota. Greater North Dakota Chamber is working to build the strongest business 
environment possible through its more than 1 , 1 00 business members as wel l  as partnerships and 

coalitions with local chambers of commerce from across the state. Greater North Dakota 

Chamber also represents the National Association of Manufacturers and works closely with the 

U.S .  Chamber of Commerce. As a group we stand in support of SB 226 1 .  

This is a fairness issue. Right now larger telecommunication providers such as AT&T 
and Verizon are collecting and remitting 9 1 1 fees in our state. However, if you buy a prepaid 

wireless device, that same 9 1 1 fee is not always being collected. SB 226 1 would be a step in the 

direction of every telephone user helping support 9 1 1 services, which was the spirit of the law 

from the beginning. SB 226 1 at the very least helps to consistently apply the current 9 1 1 service 
fee law to all users of the system. 

We also supported SB 2262, a bill that would require the state ofNorth Dakota to pay for 

the 9 1 1 service across our state, but that is a policy decision that is best left in the hands of the 

policy makers. SB 2262 will be heard in the next few days on the Senate floor. Should 9 1 1 fees 
sti l l  be charged to the consumer, we feel at the very least a level playing field is required. SB 

226 1 creates that level playing field by including all wireless telephones weather contract or 
prepaid. 

Thank you for the opportunity to appear before you today in support of SB 226 1 .  The 
GNDC urges a Do Pass recommendation. I would be happy to answer any questions. 

Champions �� Business 

PO Box 2639 P: 701·222·0929 

Bismarck, NO 58502 F: 701-222-16 1 1  

www.ndchamber.com 
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STATE oF NoRTH DAKOTA 6 6 � I  
OFFICE oF STATE TAX CoMMISSIONER df: 3 

February 1 1 , 20 1 3  

The Honorable John Warner 
Senate Appropriations Committee 
North Dakota Senate 
600 East Boulevard A venue 
Bismarck, ND 58505 

Dear Senator Warner: 

Cory Fong, Commissioner 

During the Senate Appropriations hearing for S .B .  2261 on Monday, February 1 1 , 2 0 1 3 ,  you 
requested information regarding the sourcing of sales under the proposed prepaid wireless 
emergency 9 1 1 fee. Attached is an e-mail sent by Myles Vosberg, Director of the Tax 
Administration Division, to Terry Traynor, North Dakota Association of Counties, which 
outlines the Streamlined Sales Tax sourcing rules that would apply to sales of prepaid wireless 
services. 

If you have any further questions regarding S .B.  226 1 please do not hesitate to contact me at 
(701 )  328-2776 or via e-mail at emthompson@nd.gov. 

Sincerely, 

Emily Thompson 
Legal Counsel 
Office of State Tax Commissioner 

Enclosure 

600 E. BOULEVARD AVE., DEPT. 1 27, BISMARCK, NORTH DAKOTA 5 8505-0599 
70 1 .328.7088 fAX : 70 1 . 328.3700 HEARING/SPEECH I M PAIRED: 800.366.6888 WWW.ND.GOVfTAX TAXINFO@N D.GOV 
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From: Vosberg, Myles S. [mailto : msvosberq@nd .gov] 
Sent: Monday, January 28, 2013 3 : 20 PM 
To: Terry 0. Traynor 
Subject: FW: Point of Sale 911 - Question 

Te rry, 

Comm issioner Fang asked me to re ply to you r  q uestio n  a n d  concern that the cu rre nt la nguage i n  secti o n  

4 of SB2261 m a y  exe m pt sales where the customer is not ma king the p u rchase i n  person at  the ret a i ler's  

store. This is not the case. 

The lang uage in  subsection (a) was listed d i rectly after the language in  section 1 because subsection (a) 
is clarifying what sha l l  be treated as "occurring in  this state". The first sentence in  subsection (a) 
references sales made i n  person and the second section references "any other transactions" such as 
on l ine or over the phone. The second part of su bsection (a) states that the "other retail transactions" wil l  
be sourced according to the streamlined sales tax sourcing rules, which are found in  Century Code 
Chapter 57-39 .4. These sourcing rules basica l ly say the sale takes p lace w here the p u rchaser ta kes 

possessio n .  The ru les contem pl ate h ow to source sales when dest i nat ion i nfo rmatio n may be l i m ited 

because the se l ler  may not know exactly where the purchaser takes possession of p repaid m i n utes. For 

exa m p le, when prepa id service is pu rcha sed ove r phone o r  over the i nternet, the seller may just cred it  

the purcha ser's acco unt  with addit iona l  m i n utes of service. The SST sourcing rules, which a re fo u n d  in  

N DCC 57-39 .4-11 a re as fo l lows: 

a .  If t h e  p u rchaser takes possessio n  at a North Da kota reta i ler's  location, t h e  sale is sourced to 

that location .  Exa m ple:  purchaser goes to a b ig box store. 

b .  If t h e  purchaser doesn't ta ke possession at t h e  reta i ler's  location, t h e  sale is so u rced to t h e  

locat ion where t h e  purchase takes possession.  Exa m p l e :  reta i ler  sh ips tangible goods t o  

customer. 

c. If a o r b d o  not a pp ly, the sale is sourced to the purchaser's address that is maintained in the 

sel ler's records i n  the norm a l  cou rse of busi ness. Exa m p l e :  reta i ler  has a n  o n-go ing reta i l  

relatio nsh i p  with customer that involves other types of sales/products. 

d .  If a ,  b ,  o r  c do n o t  a p p ly, t h e  sale i s  sou rced to a n  address acqu ired b y  t h e  se l ler  fo r t h is specific 

t ra nsaction .  Exam ple:  address from the custo mer's check or cred it ca rd .  

e .  I f  n o ne o f  the a bove a p p ly, t h e  s a l e  i s  so urced to where the goods a re sh ipped from o r  where 

the service was provided.  Th is is most l i kely the reta i ler's locat ion.  

If  you have a ny further q uestions rega rd i ng the so urcing of these sa les, p lease contact me. 

Myles 

Myles Vosbe rg 

Office of State Tax Com m issioner 

Di recto r, Tax Administration Divisio n 

Phone:  701.328.3471 
E m a i l :  msvosberg@n d .gov 



TESTIMONY OF THE OFFICE OF STATE TAX COMMISSIONER 

BEFORE THE 

HOUSE FINANCE AND TAXATION COMMITTEE 

SENATE BILL 2261 
MARCH 12, 2013 

Chairman Belter, members of the BQuse Financ_e and Taxation Committee, my name is . .  
: ·Emily Thompson, Legal C�unsel for the No1ih Dakota Office 'ofState Tax Commissioner. I a.m . 

· . 

. . . here today on behalf of Tax Cqmmissioner :Cory F ong to provid� a techniqal explanation of 

Senate Bill 226 1 .  · · · · ·· · 

CURRENT LAW 

Under the current law, found within chapter 57-40.6 ofthe North Dakota Century Code; 

the governing body of a county or city may elect to impose a fee on assessed communications 

services. Assessed communication services are any communication connection between a billed 

customer and a service provider network that allows the user to diaJ 9 1 1 .  Currently, assessed 

communication services include land lines, wireless lines, VoiP services, and active prepaid 

wireless services. Each communication connection is uniquely identifiable by a number, internet 

address, or other designation. 

The fee per communication connection may not exceed $ 1 .50 per month. The purpose of 

the fee is to fund emergency services communications systems which are in place to provide 

rapid public accesses to coordinated law enforcement, fire, medical, or other emergency services. 

The assessed communications service provider (hereinafter "provider") collects the fee from the 

customer. For customers receiving monthly billings for communication services, the fee is 

separately stated on the customer' s invoice. For customers utilizing prepaid wireless services, 

either the fee amount (or an equivalent number of minutes) may be deducted fiom the customer' s 

account or the fee may be collected as a two percent assessment on the gross revenue received 

from the sale. 

The fee is remitted by the provider to the appropriate governing body where it is then 

deposited into a separate fund. Proceeds of the fee may only be used for implementing, 

maintaining, or operating the emergency services communication system. The Tax Department is 



not involved in the collection or distribution of the fee proceeds on assessed communication 

services (hereinafter "assessed communications fee"). 

" · " \  

PROPOSED CHANGE TO THE LAW 

Senate Bi11 2261 would change the current system py creating a new section in the 

Century Code relating to the imposition of a prepaid wireless emergency 91 1 fee (hereinafter 

Hprepaid 9, 1 1 fee'} Any reference .to prepaid:wi:cel�ss� services is, thus stricken from the language, · 

pertaining to the. assessed communications fee>The assessed communiCations fee?wiU·continue . ' 

· . : .  : , . to apply. to assessed communjcations such as land:lines, wireless Jines, a11d. V.OII\ services and 

will be collected and remitted in the same man1ier as it currently is. The fee will:simply nd longer 

apply to prepaid wireless services. 

The fee that will apply to prepaid wireless services will be imposed at a rate of two 

'percent on the gross receipts of all retail sales of prepaid-wireless services in the -state: The fee 

will be collected from the customer by the seller and remitted to the Tax Department. All fee 

proceeds received by the Tax Department will then be remitted to the State Treasurer for deposit 

into the newly created Prepaid Wireless Emergency 9 1 1 Fee Fund. The Treasurer, no less than 

quarterly, shall pay over the revenue from the fund to the governing joint powers entity 

established to implement the emergency communications system. 

EXPLANATION OF THE BILL 

Section 1 - Definitions 

This section has been included to add, remove, and amend the necessary definitions 

relating to the newly created prepaid wireless emergency 91 1 fee. 

Section 2 - Imposition of Assessed Communications Fee 

The amendments to this section ensure that prepaid wireless services will not be subject 

to a duplicative fee by removing the phrase "active prepaid wireless service" from .the 

definitional language of "assessed communication services" and adding an additional sentence 

specifically exempting prepaid wireless services from any fee that may be imposed on assessed 

communication services through a governing body resolution pursuant to 57-40.6-02. 

2 



Section 3 - Collection of Assessed Communications Fee 

The amendments to this section remove the language referencing prepaid wireless 

services from the collection provisions relating to the assessed communications fee. 

Section 4 - Imposition of Prepaid 9 1 1  Fee 

Section 4 creates a new section to chapter 57-40.6 which addresses the imposition and · 

· · · · '  t. - - :cbllecHo'n'provi:sions fofthe riewly created .. prej:hii'd 91l:fee: Th:i:s ·section cohhiinsthe foUowing ' : ·.· ' 

; ·· . ; ,  · .. ' .  l :, 

' ; '")" : 

· • · :  ·. · • I :  · . .. • '· .· ; _.: : �.;,,, ' • ·. '· . : : • . • •' :: : : " : ', ' '·,! . . · . • .'· ; ... ; ' •. • · · • _' ' :  · . ._-. ' ·· · l ' · 1·;, ! 

. I )  . A two percent fee on the gross receipts of sellers from. all retail sales of prepaid wireless 
. services 'i� this state. 

o Retail transactions made in person in the state .shall be treated as occurring in this 

state and any other retail transactions, such as online sales, shall be treated as . 

. occurring in this state if the transaction would be sourced to this state under. the 

provisions of chapter 57-39.4. 

o The fee is collected by the seller and remitted to the Tax Department. 

o Any seller required to collect and remit the fee must register with the Tax 

Department. 

o The fee does not apply to purchases made by consumers entitled to an exemption 

under specified sections of the Century Code. 

2) The seller shall collect the fee from the consumer and shall separately state, or otherwise 

disclose, the amount of the fee to the consumer. 

3) The consumer is liable for paying the fee and the seller is liable to remit all collected fees. 

4) If the fee is separately stated on a document provided to the consmner, .then the fee may 

not be included in the base for measuring any other tax or fee. 

5) If the prepaid wireless service is sold with other products for a single, non-itemized price, 

the two percent fee shall apply to the entire purchase price unless the seller elects to 

disclose or identify the portion of the price attributable to the prepaid wireless service. In 

that instance, only the portion of the charge for the prepaid wireless service is subject to 

the two percent fee. 

3 
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6) A seller may elect not to collect the two percent fee if the prepaid wireless service that 

accompanies a prepaid wireless device is of a minimal amount. (i.e. 1 0  minutes or less or 

$5 .00 or less) 

7) Any administrative provisions of the sales tax chapter of the Century Code, not 
' .> 

inconsistent with the provisions of this chapter, shall apply. 

. .  ,, • ;�) i .  A. s�p.,.���!.<:f prer,�iP. ? 1, 1 fee return shall .l:>e ren;:i�t�q by thes�ller>If�11e�s�lleri� a
.
ret.ai�er 

- · · . . . - � · ·· · · - ' .  . . . . . ' ' '· . . . .  - . . . ,  

, u11:der ch.£lpter57��9.2.ther�turn may be remitted at the same time the retaile:r:is xeq¢red · 

to re1nit sales and use tax returns. 

o The seller shall retain one hundred percent of the fee collected for the firsfthtee · '  i 

months as compensation for collecting the fee and thereafter shall retain three 

percent 'of the :fee. 

SectiQn 5 - Allocatio� of Prepaid 9 1 1  Fee Proceeds 

Section 5 creates a new section to chapter 57-40.6 which addresses the allocation 

provisions relating to prepaid 9 1 1 fee proceeds. This section contains the following elements : 

• The fee must be paid to the Tax Department and thereafter remitted to the State Treasurer 

monthly. 

• The Treasurer shall transfer the fee revenue into the newly created Prepaid Wireless 

Emergency 9 1 1 Fee Fund. 

• The Treasurer, no less than qumierly, shall pay over the revenue from the fund to the 

governing joint powers entity established to implement the emergency communications 

system. 

• The proceeds from the fee shall be used for the implementation, maintenm1ce, or 

operation of the emergency services communications system. 

Section 6 - Limitation on Liability Regarding 911 Service 

The amendment within this section provides for the same limited liability provisions 

applicable to assessed communications services to apply to prepaid wireless service providers or 

sellers. 
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Section 7 - Limitation on Liability Regarding Cooperation with Law Enforcement 

The amendment within this section addresses call location provision requirements for 

prepaid wireless sellers or providers and provides for liability limitations for.prepaid wireless 

sellers or providers. 

Section 8 - Effective Date · · '  .. _ . . .. 

' This 's�ction prbvia�s foi � delayed 'effective date of Jainiary 1, 2014. for pD.Tpo�6� :�'f .: ' : •' 

. educ'ating the"seller�
· 
or providers of prepaid wireless services on how to �ollect an4 remit 'the 

. 

; ;_, 

prepaid 9 1 1 fee. 
' :. "  ' 

CONCLUSION 

I thank you for your time this morning and would be  happy to respond to any questions 

you may have. 

5 



• Testimony in Support of SB 2261 

Nancy Riedel ,  Director State Tax Pol icy, Verizon 

House Finance and Taxation Committee 

March 12 , 2013 

Chairman Belter, Vice Chairman Head land and members of the Committee, thank you 

for the opportunity to testify today. I am testifying in support of SB 2261 that would 

cod ify national model legislation for col lection of 911 fees on prepaid wi reless service at 

the point of sale. 

With the rapid growth of prepaid wireless service, it is important that a col lection 

methodology be adopted that brings parity between prepaid and postpaid consumers 

while efficiently and effectively collecting the 911 fees that are currently imposed in  

North Dakota . 

• How Prepaid Wireless Differs from Postpaid Wireless 

Prepaid wireless service al lows customers to pay in advance for a fixed number of 

minutes ,  or un l imited minutes for a fixed time period . Since customers pay in advance, 

there is no need to run a credit check on the purchaser and there is no need for the 

customer to sign a contract for a fixed term of service. This service has proven very 

popu lar with credit-chal lenged consumers as wel l  as t.hose who do not want to be 

locked into a long-term service contract. 

Traditional postpaid wi reless service is sold d irectly by the wireless service provider, or 

its agent, to the consumer. Consumers are bi l led monthly and must pay that monthly 

b i l l ,  includ ing taxes and fees, in order to receive service. Under federal  and North 

Dakota law, the wi reless provider must receive and record the address for each user's 

"place of primary use" which is the residential street address or business location where 

the use of the wireless service pr imari ly occurs .  For this reason , the wireless provider 

• has a straightforward mechanism to determine the location where the service should be 



• 

• 

• 

subject to taxation and a bi l l ing mechanism to col lect the fee from the user and remit it 

to the proper agency. 

Prepaid wireless service is marketed and sold d ifferently. The in itial purchase of 

prepaid service typically includes a phone bund led with a fixed number of minutes for a 

single price. When those minutes are exhausted, the customer has several options to 

'recharge' their minutes, including purchasing cards at third party retai l  stores (which 

encompass 70- 80% of prepaid wireless sales) , d irectly at a wireless provider's retai l  

store or on the wireless provider's website. 

The card includes a phone number and a code that the purchaser uses to add the 

minutes to the phone. It is important to note that the customer - and not the retai ler ­

adds the minutes to the customer's phone and there is no need for the prepaid provider 

to know where the customer l ives or where the recharge card was purchased . 

What Are the Problems With the Cu rrent Law? 

Current North Dakota law provides that the legal incidence of the 9 1 1 fee is on the 

customer. However , the practical effect of the law for most prepaid wireless providers is 

that the provider ends up paying the fee because in most transactions, the prepaid 

provider has no way to col lect the fee from the customer. I n  third party transactions, 

the prepaid provider sel ls the recharge cards to the retai ler at wholesale and never 

receives money from the consumer.  

Some have suggested that the cost of the fee could be bui lt into the wholesale price of 

the service. However , such a practice is not workable because prepaid wireless cards 

are sold in bulk in a national marketplace at national ly negotiated prices, and are 

purchased and d istributed nationally by major retai l  chains. The prepaid provider has 

no way of knowing in which state the cards wi l l  u ltimately be sold . Since monthly 9 1 1 

fees vary across the states ,  from $0 in M issouri to $2.50 in Ch icago or Atlanta , it is 



• 

• 

• 

impossible to set a single un iform national price without requ i ring customers in states 

with no or low 91 1 fees to subsid ize customers in states with high 9 1 1 fees .  

Current North Dakota law contains legal ambigu ities that h inder compl iance and may 

resu lt in revenues that are lower than what would otherwise be expected . I n  most 

transactions, the prepaid provider does not know the customer address and may not 

have the operational or technolog ical capabil ities to accurately determine which 

subscribers meet the legal requirement for remitting the prepaid fees. The current law 

states: 

57-40.6-03. Payment of fee by assessed communications service subscriber or 
customer. 
The assessed commun icatio ns serv ice prov ider shall collect the fee from the su bscriber or 
customer of the service. 
1 .  For prepaid wireless service, the provider shall remit the monthly fee authorized by 
section 57-40.6-02 based either u pon each active prepaid wireless telephone 
associated with this state fo r each active prepaid wireless telephone customer that has 
a sufficient positive ba lance as of the last day of each month or u pon a two percent 
assessment on the gross revenue received from the sa le of prepaid wireless services 
each month. The prov ider shal l  remit the fee in a manner consistent with the prov ider's 
existing operating or techno logical abi l ities, includ ing by customer address, location 
associated with the wireless telephone number, or reasonable allocation method 
based u pon  other relevant data .  The fee amount or an equ ivalent nu mber of minutes 
may be reduced from the prepaid customer's account. However, co l lection of the fee in 
the manner of a reductio n of value or minutes from the prepaid customer's account 
does not constitute a reduction in the sales price for purposes of taxes that are 
collected at the po int of sale. 

Origin of the Prepaid 91 1 Point-of-Sale Model Bi l l  

The problems outlined in the current law are not un ique to North Dakota . There has 

been a longstand ing acknowledgement by the wi reless industry and publ ic safety that 

the current prepaid wireless 9 1 1 fee col lection methods, which are based on the 

postpaid wireless model, are not working . When the current methodology was first 

adopted in states 1 0  years ago, prepaid wireless was a very small  portion of the overal l  

wi reless market that there was l ittle focus on finding a solution . However, in 2007, the 

wireless industry recognized that the growth in popularity of prepaid wi reless required a 

new urgency to develop a workable methodology to col lect 9 1 1 fees from prepaid users . 



• The ind ustry reached out to both the public safety community and our retai l  partners to 

develop a fair, un iform, and effective system for col lecting 91 1 fees. The wireless 

industry spent a year working with these groups to develop a proposal to col lect fees at 

the point of sale wh ile min imizing new costs and burdens on retai lers .  This resu lted in 

model legislation that was endorsed by the National Conference of State Leg islatures 

(NCSL) in Ju ly 2009. 

National Trends i n  the Prepaid Ma rket 

Prepaid wi reless has been the fastest growing segment of the fast-growing wireless 

industry for the past two years .  Accord ing to CTIA-The Wireless Association: 

• Prepaid subscribers are now 2 1 .6% of al l  wi reless subscribers , up  from 1 6% in 

2007; 

• • There are now over 71  mi l l ion prepaid wireless subscribers, an increase of 23 

• 

mil l ion subscribers between December 2008 and December 201 1 ;  

• Almost half of a l l  new subscribers added during the last six months were prepaid 

subscribers .  Prepaid wi reless service is growing at an annual rate of 1 0-1 5%,  

significantly faster than the 5% growth rate of traditional postpaid service. 

Clearly, the growth in the prepaid marketplace makes it very important that states adopt 

legislation to ensure that prepaid wireless 9 1 1 subscribers contribute their proport ional 

share.  The attached table shows the status of the bi l l  in legislatures throughout the 

country; twenty-six states have currently adopted the NCSL model act. 

Key Provisions of 58 2261 

• Imposes a 91 1 fee of 2% of the sales price on each retai l  purchase of prepaid 

wi reless telecommunications service. Th is percentage is intended to 

approximate the amount that the typical wi reless consumer spend ing $50 per 



• 
• 

month for wi reless service pays under the current law ($50 x 2% = $ 1 .00) . This 

provides parity between prepaid and postpaid wireless consumers .  

Requ i res the seller to col lect the fee from the customer on each retai l  transaction 

and remit the fee to the Department of Taxation .  

• Provides a methodology for sourcing transactions to the state of North Dakota 

that is consistent with the state sales and use tax. This ensures that the fee is 

col lected not only on face to face transactions in the state but also on Internet 

and other remote sales to North Dakota customers. 

• Provides that current rules and procedures for the sales tax shal l  apply to the . 

prepaid 91 1 fee,  in order to minimize additional burdens on retai lers .  

• Permits retai lers to retain the first 3 months col lections and 3% of col lected fees 

thereafter to offset ongoing compl iance costs. 

Concl usion:  Reasons to Support 58 2261 

• 1 .  The prepaid point of sale methodology is based on actual sales, is transparent to 

• 

the consumer, accurately sources the transaction to the state and is a more 

efficient methodology for the col lection of the surcharge d i rectly from a l l  p repaid 

end users and provides parity with postpaid consumers .  

2 .  The prepaid point of  sale method wi l l  provide stable and predictable revenues 

that exceed what is being remitted under current law and is consistent with model 

legislation that is being adopted in other states. 

3 .  The bi l l  piggybacks on the existing sales and use tax col lection system to 

min imize additional costs to retai lers .  Retai lers a lready col lect the sales and use 

tax on prepaid wireless service, so this approach leverages existing processes. 

Thank you again for the opportun ity to provide these comments in support of SB 2261 . 



• 

• 

• 

Enacted Law (26): 

Prepaid Point of Sale Status Sheet 
As of January 1, 2013 

• ME LD 1 056 (effective date 1 / 1 /20 1 0) 
• LA HB 856 (effective date 1 / 1 /20 1 0) 
• TX HB 1 83 1  (effective date 6/1/20 1 0) 
• IN HB 1 086 (signed 3/25/20 1 0; effective date 7/1/201 0) 
• SC H 455 1  (signed 3/30/201 0; effective date 711/20 1 1 ) 
• VA HB 754 (signed 411 1 /201 0; effective date 11 1/20 1 1 )  
• TN SB 2497 (signed 4/1 6/20 1 0; effective date 7/ 1/20 1 1 ) 
• OK HB 2556 (signed 5/4/201 0; effective date 1 1 1 1201 1 )  
• MS SB 2938 (signed 5/1 3/201 0; effective date 7/ 1120 1 0) 
• CO SB 1 20 (signed 617/20 1 0; effective date 1 / 1 120 1 1 ) 
• RI HB7397, Article 9 (became law 6112/1 0; effective date 8/1/20 1 0) 
• DC Bill 1 8-073 1 (signed 7/2/20 1 0; effective date 1 0/1/20 1 0) 
• PA HB 232 1  (signed 1 1 /23/20 1 0; effective date 711/201 1 ) 
• UT HB 303 (signed 3/23/20 1 1 ;  effective date 7/1 /201 1 ) 
• GA HB 256 (signed 5/1 1 /20 1 1 ;  effective date 11 1/20 1 2) 
• KS SB 50 (signed 5/1 8/20 1 1 ;  effective date 11 1/20 1 2) 
• NC H57 1  (signed 6/1 3/20 1 1 ;  effective date 7/1 120 13)  
• IL SB2063 (signed 8/1 9/201 1 ;  effective date 1 11/20 12) 
• SD SB 1 74 (signed 3/2/20 12 ;  effective date 711/20 1 2) 
• AZ HB 2094 (signed 4/5/20 1 2; effective date 1/1/20 14) 
• NE LB 1 09 1  (signed 4/1 1 /20 12 ;  effective date 1/1/20 1 3) 
• IA SF2332 (signed 5/1 /20 1 2; effective date 1 / 1 /201 3) 
• AL HB89 (signed 5/8/20 12 ;  effective date 1 /1 /20 1 3) 
• CT SB354 (signed 611 5/20 12 ;  effective date 1/ 1 1201 3) 
• MI HB5468 (signed 6/26/20 12 ;  effective date 1/1/20 1 3) 
• OH HB360 I HB472 (signed 1 2/20/2012 ;  effective date 1 1 1 /20 14) 
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Testimony of Jon Godfread 
Greater North Dakota Chamber of Commerce 

SB 226 1 
March 12, 201 3  

Greater North Dakota Chamber 

Mr. Chairman and members of the committee, My name is Jon Godfread arid I am here 
today representing the Greater North Dakota Chamber of Commerce, the cha:Il}pions.for bu?in'ess 
in North Dakota. Greater North Dakota Chamber is working to build the strongest business ' i .  · 

environment possible through its more than 1 , 1 00 business members as well as partnerships: and 
coalitions with local chambers of commerce fro:m across the state; Greater North Dakota . · ·· 

Chamber also rep�esents the National Association ofManufact�rers a�d works closely with- the 
U:S . Chamber of Commerce. As a group we stand in support of SB 226 1 .  · 

· · 

This is a fairness issue. Right now larger tele�ommunication providers such a� AT&T 
and Verizon are collecting and remitting 91 1 fees in.our state. However, ifyou buy a,prepaid : 
wireless device, that same 9 1 1 fee is not always being collected. SB 226 1  would be a step in the 
direction of every telephone user helping support 91 1 services, which was the spirit of the law 
from the beginning. SB 2261  at the very least helps to consistently apply the current 9 1 1 service 
fee law to all users of the system. 

Should 9 1 1 fees still be charged to the consumer, we feel at the very least a level playing 
field is required. SB 226 1 creates that level playing field by including all wireless telephones 
weather contract or prepaid. 

Thank you for the opportunity to appear before you today in support of SB 226 1 .  The 
GNDC urges a Do Pass recommendation. I would be happy to answer any questions. 

Champions �� Business 

PO Box 2639 P: 701-222-0929 

Bismarck, ND 58502 F: 701-222-1611 

www.ndchamber.com 




