








Gay couple turned away from B&Bwin discrimination case

• A gay couple who were turned away from a guesthouse because the Christian owner did not
want them sleeping together have been awarded damages, after a judge found they had
suffered unlawful discrimination.

By Hannah Furness

l:13PMBST 18 Oct 2012

Michael Black and John Morgan have won their legal case against B&B owner Susanne Wilkinson,
who declined to let them have a double bedroom in March 2010 because of her religious views.

A judgement, issued at Reading Crown Court, has now ruled that Mrs Wilkinson had breached equality
legislation by unlawfully discriminating against the couple on the grounds of their sexual orientation.

The couple, who have been awarded £3,600 in compensation, say they are "delighted" with the
decision.

The court heard Mr Black, 64, and Mr Morgan, 59, were refused the room in the Swiss Bed and
• Breakfast in Cookham, Berkshire, in despite having made a reservation and paid a deposit.

At the time, Mr Black, an exams consultant and writer, protested at this treatment but the owner refused
to allow them to stay as it was "against her convictions" .

Mr Morgan, a computer consultant, said they would go somewhere else and the £30 pounds deposit
was returned.

They later decided to return to their home in Brampton, near Huntingdon, Cambridgeshire, rather than
seeking alternative accommodation for the night.

Today, Recorder Clare Moulder found the couple, from Brampton, near Huntingdon, Cambridgeshire,
had been unlawfully discriminated against on the grounds of their sexual orientation in breach of
regulation 4 of the Equality Act (Sexual Orientation) Regulations 2007.

In awarding the couple damages of £1,800 pounds each, she said that she accepted the couple had to
leave the B&B "in circumstances in which they had suffered injuries to feelings and they had the
inconvenience of having to drive home at the end of the evening rather than stay overnight. "

Today, Mr Black said: "We are delighted with the judgement and it shows the B&B was wrong not to



obey the laws of discrimination. "

He added the couple still took holidays in the UK but preferred to use hotels or self-catering
accomodation. •
Giving evidence to the court previously, Mrs Wilkinson claimed she had been acting in accordance
with her religion, and her belief that homosexual relations - as opposed to orientation - are "sinful".

She insisted she had also turned away several unmarried heterosexual couples who appeared to want
the room during the day for sex.

"As a Christian I have tried to live my life and carry out my work in accordance with my deeply held
Christian beliefs and to permit same sex couples to share a double room in my home would be an act
against my core religious beliefs and conscience," she told the court.

Delivering her judgment, Miss Recorder Moulder said: "In my view the application of the regulations
to the defendant's bed and breakfast establishment does not prevent her from holding her religious
beliefs but she has chosen to operate a commercial business for financial purposes.

"The business is conducted from her home but it is still a business with a significant number of guests.
I do not agree with the (defence) submission that if the restriction is unlawful the defendant would have •
to remove herself from public life.

"My conclusion is that the application of the regulations to the defendant bed and breakfast
establishment and the finding that the refusal of the double room constituted direct discrimination, are
not in breach of her (Mrs Wilkinson) Article 9 Rights."

James Welch, legal director of human rights campaign group Liberty, said: "Liberty defends the rights
of religious groups to manifest their beliefs, even when we disagree with them.

"But it is simply unacceptable for people running a business to refuse to provide a service because of
someone's sexual orientation.

"Hopefully today's ruling signals the death knell of such 'no gays' policies - policies that would never
be tolerated if they referred to a person's race, gender or religion."

Mrs Wilkinson was granted permission to appeal against the ruling.
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To Speak in Opposition to SB 2252: Senate Judiciary Committee Hearing, Feb. 6,2013

• First, there is already legislation in place which prohibits discrimination (housing, etc.), making the
inclusion of "sexual orientation" unnecessary.

• Second, Legislation which distinguishes between citizens based on subjective criteria (internal
impulses or convictions) is poor legislation because it fragments society based wholly on subjective
(personal, not visible) criteria. Other discriminatory legislation is based on objective, observable
criteria (gender, ethnicity, country of origin, sex) or the one subjective criterion established in our
constitution (religion). To add other "categories" of citizens means that every subjectively-based
population group can claim particular status and protection under the law. If they want and are able to
do so, such groups could claim particular and protected status on the basis oftheir subjective
conviction or impulse (vegetarians, gun owners, alcoholics, etc.). To codify such distinctions leads to
a fragmented society, not an integrated and integrating society. The ability so to categorize one
portion of the population on such a subjective basis is actually a measure of the potency ofa group's
ability to lobby for such delineation.

• Third, if passed, such legislation means the state endorses a particular category of behavior, and
assumes a particular interpretation of that behavior. This means that those who identify
homosexuality as a manifestation of personal brokenness (as has our culture historically, and as does
the Christian church) are excluded from the table of public discourse. By endorsing such legislation,
you make it clear that the historic opinion regarding the nature of such impulses or behavior is
deemed invalid.

The identification of certain behavior as evidence of brokenness is not an assertion of dominance, fear
or hostility. It is the humble recognition and assertion of this simple truth. There is a structure for life.
We didn't create it. We inherited it. We are here because that structure oflife-the complementary
structure of male and female-exists. Human life-all life-is defined by the fact that we are given, as a
gift, as an inheritance, our identities as male and female. I appeal to that structure not because I believe
asserting it will make anyone a Christian, but because I believe it informs us about what it means to be
human. It is a legitimate argument to state that the departure from that structure does not assert one's
humanity, but compromises it and manifests an inability to integrate into that structure.

You may not agree with that argument, but I ask that you recognize that it asserts and objective fact,
namely, the complementary (and impositional) nature of the male/female structure for begetting and
bestowing life.

Respectfully,

Pastor Jay Reinke
Concordia Lutheran Church, Williston
Redeemer Lutheran Church, Grassy Butte
concordia@nemont.net
701-570-3536

mailto:concordia@nemont.net
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Good morning Chairman Hogue and members of the Judiciary Committee, my
name is Tony Weiler, and I am the Commissioner of Labor.

I appear before you today neutral on SB 2252. I would like to provide some
background on the Department of Labor for the new committee members, as well
as a refresher for those of you who heard testimony on bills dealing with my
office before.

The Department of Labor has two primary areas of responsibility. The first is
establishing and enforcing rules relating to the wages and working conditions of
employees in North Dakota. This is our Wage and Hour division. Second, the
department administers and enforces human rights laws under the North Dakota
Human Rights Act and the North Dakota Housing Discrimination Act. Under
these anti-discrimination laws, the department receives and investigates
complaints alleging discrimination in employment, housing, public services,
public accommodations, and credit transactions. As required by law, the
department emphasizes conciliation to resolve complaints, provides
administrative hearings on complaints where there is probable cause to believe a
discriminatory practice has occurred, and fosters prevention of discrimination
through education about the rights and responsibilities provided under North
Dakota human rights laws.

In addition to receiving and investigating complaints directly from individuals who
believe they have been victims of unlawful discrimination under state anti-
discrimination laws, the department's Human Rights Division also investigates
cases for the United States Department of Housing and Urban Development
(HUD) and the Equal Employment Opportunity Commission (EEOC). The
department obtains significant relief for claimants and aggrieved persons who file
complaints with the department, both monetary and affirmative.

The North Dakota Human Rights Act was first enacted in 1983. The purpose of
the law was to provide an act to declare a state policy against discrimination on
the basis of race, color, religion, sex, national origin, age, the presence of any
mental or physical disability, or the status with respect to marriage or public
assistance. The "lawful activity" protected category was added partially in 1991

Telephone: (701) 328-2660 NO Toll Free: 1-800-582-8032 Fax: (701) 328-2031 TTY: 1-800-366-6888
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and amended again in 1993. Most of the act is based on federal laws. As
originally drafted the NDDOl only had authority to investigate employment
discrimination.

Currently, sexual orientation is not a protected category under North Dakota law.
We have, however, drafted complaints alleging this as a protected category (in
employment discrimination) and forwarded the complaint to the federal Equal
Employment Opportunity Commission (EEOC). Nationally, the EEOC has
received and investigated these complaints based on the basis of sex
discrimination, and has had some courts agree.

The next question is what will adding a new protected category do to the
department's workload. The department resolved 230 employment
discrimination complaints, 50 housing discrimination complaints, 25 complaints
alleging discrimination in public accommodations, public services, and credit
transactions, and resolved 58 Complaints of Retaliation (CORs), which are also
known as "whistleblower" laws, during the first eighteen months of the current
biennium (2011-13).

During the 2009-11 biennium, the department resolved 363 employment
discrimination complaints, 76 housing discrimination complaints, and 48
complaints alleging discrimination in public accommodations and public services.
We also closed 72 CORso These numbers have been fairly consistent the last
few bienniums, but we do expect human rights complaints, particularly in the
area of employment, to rise as the population of North Dakota continues to
increase.

If the proposed legislation passes, it would be difficult, in my opinion, to foresee
how many more cases the NDDOl would receive based on sexual orientation.
In my research, I've found statistics indicating that adding sexual orientation as a
protected category to the human rights act and fair housing act could increase
our caseload by .5% to 9%. That would mean approximately 2 to 40 more cases
per biennium based on numbers from 2009 to 2011. These numbers are
speculative, and I think it would be very difficult to gauge accurately the number
of claims we would receive.

I would be happy to answer any questions the committee may have.
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Re:

Senator Hogue, and members of the Senate Judiciary Committee

Tony J. Weiler, Commissioner of Labor~

February 6, 2013

SB2252

Attached you will find documents supporting my testimony on SB2252. For the
percentage increase numbers I used, I looked at estimates from the Congressional Budget
Office stated that adding federal protection for sexual orientation and gender identity
would likely increase complaints in the range of 5 to 7%. This information was from the
late 20005. Another study conducted by the United States General Office of Accounting in
2002 found that in states with laws making it illegal to discriminate in employment on the
basis of sexual orientation, relatively few complaints had been made. The statistical data
ranged from a .5% increase to a 9% increase.

Further, some information from the Minnesota Department of Human Rights indicates
that since Minnesota added protection for sexual orientation and gender identity the
number of charges filed has been about 3% of the total caseload since 1994. This is
somewhat older data, and I will try to get the committee something more up to date.

Based on this information, I used a number between .5% and 9% to come up with an
increase in our caseload.
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Prohibits
discrimination based
on sexual orientation
or gender identity in
public employment

Prohibits
discrimination based
on sexual orientation

Prohibits
discrimination based
on sexual orientation
and gender identity

Prohibits
discrimination based
on sexual orientation
in public employment

. Arizona

• ARIZONA

Arizona prohibits discrimination based on sexual orientation in public employment. The state does not bar discrimination
based on sexual orientation or gender identity in private employment, housing or public accommodations,
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• Arizona
• ARIZONA·

Arizona prohibits discrimination based on sexual orientation in public employment. The state does not bar discrimination
based on sexual orientation or gender identity in private employment, housing or public accommodations.

Arizona's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation only.

• California
• CALIFORNIA

California bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Colorado
• COLORADO --Colorado state law bars discrimination based on sexual orientation and gender identity in employment, housing and

public accommodations.

• Connecticut
• CONNECTICUT

Connecticut state law bars discrimination based on sexual orientation in employment, housing and public
accommodations. Gender identity discrimination is prohibited by the state under the category of sex discrimination.

• District of Columbia
• DISTRICT OF COLUMBIA

The District of Columbia bars discrimination based on sexual orientation and gender identity in employment, housing and
public accommodations.

• Delaware
• DELAWARE

Delaware bars discrimination based on sexual orientation in employment, housing and public accommodations, however
gender identity is not protected.

Delaware's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In Delaware, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Hawaii
• HAWAII

Hawaii bars discrimination based on sexual orientation and gender identity in housing and public accommodations. The
state also bars discrimination based on sexual orientation in employment, but gender identity is not protected.

• Iowa
• IOWA

Iowa bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.



• Illinois
• ILLINOIS

Illinois bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Indiana
• INDIANA

Indiana prohibits discrimination based on sexual orientation and gender identity in public employment. The state does
not bar discrimination based on sexual orientation or gender identity in private employment, housing or public
accommodations.

Indiana's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In Indiana, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Kansas
• KANSAS

--
Kansas prohibits discrimination based on sexual orientation and gender identity in public employment. The state does not
bar discrimination based on sexual orientation or gender identity in private employment, housing or public
accommodations.

Kansas's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In Kansas, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Kentucky
• KENTUCKY

Kentucky prohibits discrimination based on sexual orientation and gender identity in public employment. The state does
not bar discrimination based on sexual orientation or gender identity in private employment, housing or public
accommodations.

Kentucky's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In Kentucky, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Massachusetts
• MASSACHUSETTS

Massachusetts state law bars discrimination based on sexual orientation and gender identity in employment, housing and
public accommodations.

• Maryland
• MARYLAND

Maryland bars discrimination based on sexual orientation in employment, housing and public accommodations, however
gender identity is not protected.

• Maine
• MAINE

Maine bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.



• Michigan
• MICHIGAN

Michigan prohibits discrimination based on sexual orientation and gender identity in public employment. The state does
not bar discrimination based on sexual orientation or gender identity in private employment, housing or public
accommodations.

Michigan's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In Michigan, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Minnesota
• MINNESOTA

Minnesota bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Missouri
• MISSOURI

-
Missouri prohibits discrimination based on sexual orientation in public employment. The state does not bar
discrimination based on sexual orientation or gender identity in private employment, housing or public accommodations.

Missouri's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation only. In Missouri, the order only covers executive
branch employees.

• Montana
• MONTANA

Montana prohibits discrimination based on sexual orientation in public employment. The state does not bar
discrimination based on sexual orientation or gender identity in private employment, housing or public accommodations.

Montana's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation only.

• New Hampshire
• NEW HAMPSHIRE

New Hampshire bars discrimination based on sexual orientation in employment, housing and public accommodations,
however gender identity is not protected.

• New Jersey
• NEW JERSEY

New Jersey bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• New Mexico
• NEW MEXICO

New Mexico bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Nevada
• NEVADA



Nevada prohibits discrimination based on sexual orientation in employment and public accomodations. The state does not
bar housing discrimination based on sexual orientation or gender identity, and does not bar discrimination on the basis of
gender identity in employment or public accomodations.

• New York
• NEW YORK

New York bars discrimination based on sexual orientation in employment, housing and public accommodations, however
gender identity is not protected.

New York's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In New York, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Ohio
• OHIO

Ohio prohibits discrimination based on-sexual orientation and gender identity in public employment. The state does not
bar discrimination based on sexual orientation or gender identity in private employment, housing or public
accommodations.

Ohio's protections were put in place by an executive order, administrative order or personnel regulation prohibiting
discrimination against public employees based on sexual orientation and gender identity.

In Ohio, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Oregon
• OREGON

Oregon bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Pennsylvania
• PENNSYLVANIA

Pennsylvania prohibits discrimination based on sexual orientation and gender identity in public employment. The state
does not bar discrimination based on sexual orientation or gender identity in private employment, housing or public
accommodations.

Pennsylvania's protections were put in place by an executive order, administrative order or personnel regulation
prohibiting discrimination against public employees based on sexual orientation and gender identity.

In Pennsylvania, the only prohibition against discrimination for gender identity is within the realm of public employment.

• Rhode Island
• RHODE ISLAND

Rhode Island bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Vermont
• VERMONT

Vermont bars discrimination based on sexual orientation and gender identity in employment, housing and public
accommodations.

• Washington
• WASHINGTON
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impossible to delink the harassment from the gender of the individual harassed."). The
most extreme form of offensive physical, sexual conduct-rape-clearly violates Title VII.
See Little v. Windermere Relocation, 265 F.3d at 912 ("Rape is unquestionably among the
most severe forms of sexual harassment. . Being raped is, at minimum, an act of
discrimination based on sex."); Brock v. United States, 64 F.3d 1421, 1423 (9th Cir.1995)
("Just as every murder is also a battery, every rape committed in the employment setting is
also discrimination based on the employee's sex.").

In granting MGM Grand's motion for summary judgment, the district court did not deny
that the sexual assaults alleged by Rene were so objectively offensive that they created a
hostile working environment. Rather, it appears to have held that Rene's otherwise viable
cause of action was defeated because he believed he was targeted because he is gay. This
is not the law. We have surveyed the many cases finding a violation of Title VII based
on the offensive touching of the genitalia, buttocks, or breasts of women. In none of
those-cases has a court denied relief because the victim was, or might-have been, a lesbian.
The sexual orientation of the victim was simply irrelevant. If sexual orientation is
irrelevant for a female victim, we see no reason why it is not also irrelevant for a male
.victim.

The premise of a sexual touching hostile work environment claim is that the conditions of
the work environment have been made hostile "because of . sex." See Ellison, 924 F.2d
at 876. The physical attacks to which Rene was subjected, which targeted body parts
clearly linked to his sexuality, were "because of. sex." Whatever else those attacks may,
or may not, have been "because of' has no legal consequence. "[S]o long as the
environment itself is hostile to the plaintiff because of [his] sex, why the harassment was
perpetrated (sexual interest? misogyny? personal vendetta? misguided humor? boredom?)
is beside the point." Doe, 119 F.3d at 578.

Our opinion today is guided by the principles established by the Supreme Court in Oncale
v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998).
As recounted by the Court, the Title VII plaintiff in Oncale had been "forcibly subjected to
sex-related, humiliating actions" and had been "physically assaulted. in a sexual manner"
by other males at his place of employment. Oncale, 523 U.S. at 77, 118 S.Ct. 998. We
know from the circuit court's opinion that this physical assault included, among other
things, "the use of force by [one co-worker] to push a bar of soap into Oncale's anus while
[another co-worker] restrained Oncale as he was showering [.]" Oncale v. Sundowner
Offshore Servs., Inc., 83 F.3d 118, 118-19 (5th Cir.1996). This behavior occurred, the
Court noted, in an all-male workplace. Oncale was a male plaintiff who worked on an all
-maleoff-shore oil drilling rig "as a roustabout on an eight-man crew." See Oncale, 523
U.S. at 77, 118 S.Ct. 998 (emphasis added). Oncale's employer, Sundowner, never
employed women on any of its drilling rigs. See Joint App. at 76.

Based on these facts, the Supreme Court reversed the judgment of the Court of Appeals for
the Fifth Circuit, which had affirmed a grant of summary judgment in favor of the
defendant-employer on the grounds that "same-sex harassment is not cognizable under
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Title VII." Oncale, 83 F.3d at 118. We take two lessons from the Court's decision in
Oncale.

First, Title VII forbids severe or pervasive same-sex offensive sexual touching. The
Court made clear that a plaintiffs action for sexual harassment under Title VII cannot be
defeated by a showing that the perpetrator and the victim of an alleged sexual assault are
of the same gender. The Court wrote,

We see no justification in the statutory language or our precedents for a categorical rule
excluding same-sex harassment claims from the coverage of Title VII. As some courts
have observed, male-on-male sexual harassment in the workplace was assuredly not the
principal evil Congress was concerned with when it enacted Title VII. But statutory
prohibitions often go beyond the principal evil to cover reasonably comparable evils, and
it is ultimately the provisions of our laws rather than the principal concerns of our
legislators by which we are governed.

Oncale, 523 U.S. at 79, 118 S.Ct. 998; see also id. at 78, 118 S.Ct. 998 ("Because of the
many facets of human motivation, it would be unwise to presume as a matter of law that
human beings of one definable group will not discriminate against other members of their
group." (citation and internal quotation omitted)). Thus, Oncale's cause of action could
not be defeated based on the fact that he was tormented by other men.

Second, offensive sexual touching is actionable discrimination even in a same-sex
workforce. The Court in Oncale made clear that "discrimination" is a necessary
predicate to every Title VII claim. That is, a defendant's conduct must not merely be
"because of. sex"; it must be" 'discriminat[ion] . because of. sex.'" Oncale, 523 U.S.
at 81, 118 S.Ct. 998 (emphasis in original). The Court in Oncale held that "discrimina
[tion] . because of. sex" can occur entirely among men, where some men are subjected to
offensive sexual touching and some men are not. There were no women on Oncale's
drilling rig; indeed, there were no women on any of his employer's oil rigs.
Discrimination is the use of some criterion as a basis for a difference in treatment. In the
context of our civil rights laws, including Title VII, discrimination is the use of a
forbidden criterion as a basis for a disadvantageous difference in treatment. "Sex" is the
forbidden criterion under Title VII, and discrimination is any disadvantageous difference
in treatment "because of. sex." The Oncale Court's holding that offensive sexual
touching in a same-sex workforce is actionable discrimination under Title VII necessarily
means that discrimination can take place between members of the same sex, not merely
between members of the opposite sex. Thus, Oncale did not need to show that he was
treated worse than members of the opposite sex. It was enough to show that he suffered
discrimination in comparison to other men.

Viewing the facts, as we must, in the light most favorable to the nonmoving party, we
are presented with the tale of a man who was repeatedly grabbed in the crotch and poked
in the anus, and who was singled out from his other male co-workers for this treatment.
It is clear that the offensive conduct was sexual. It is also clear that the offensive conduct
was discriminatory. That is, Rene has alleged that he was treated differently-and
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disadvantageously-based on sex. This is precisely what Title VII forbids: "discriminat
[ion] . because of. sex."

In sum, what we have in this case is a fairly straightforward sexual harassment claim.
Title VII prohibits offensive "physical conduct of a sexual nature" when that conduct is
sufficiently severe or pervasive. Meritor, 477 U.S. at 65, 106 S.Ct. 2399. It prohibits
such conduct without regard to whether the perpetrator and the victim are of the same or
different genders. See Oncale, 523 U.S. at 79, 118 S.Ct. 998. And it prohibits such
conduct without regard to the sexual orientation-real or perceived-of the victim.

There will be close cases on the question of what constitutes physical conduct of a sexual
nature, for there are some physical assaults that are intended to inflict physical injury, but
are not intended to have (and are not interpreted as having) sexual meaning. That is,
there will be some cases in which a physical assault, even though directed at a sexually

._ identifiable part of the body, does not give rise to a viable 'Fitle VII claim. But this is not
such a case. Like the plaintiff in Oncale, Rene has alleged a physical assault of a sexual
nature that is sufficient to survive a defense motion for summary judgment.

This opinion is joined by Judges Trott, Thomas, Graber, and Fisher. Judge Pregerson, in
a separate opinion joined by Judges Trott and Berzon, reaches the same result but under a
different rationale. Taken together, these two opinions are joined by a majority of the en
bane panel. Accordingly, the district court's grant of summary judgment to MGM Grand
is REVERSED, and the case is REMANDED for further proceedings.

I concur in the result of Judge Fletcher's opinion. I write separately to point out that in
my view, this is a case of actionable gender stereotyping harassment.

More than a decade ago, the Supreme Court held that gender stereotyping is actionable
under Title VII. See Price Waterhouse v. Hopkins, 490 U.S. 228, 250-51, 109 S.Ct. 1775,
104 L.Ed.2d 268 (1989). More recently, the Supreme Court held that "same-sex sexual
harassment is actionable under Title VII." Oncale v. Sundowner Offshore Services, Inc.,
523 U.S. 75, 82, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998). And only last year, we held that
same-sex gender stereotyping of the sort suffered by Rene-i.e., gender stereotyping of a
male gay employee by his male co-workers-"constituted actionable harassment under.
Title VII." Nichols v. Azteca Restaurant Enterprises, Inc., 256 F.3d 864, 874-75 (9th
Cir.2001).

Rene testified in his deposition that his co-workers teased him about the way he walked
and whistled at him "[l]ike a man does to a woman." Rene also testified that his co-
workers would "caress my butt, caress my shoulders" and blow kisses at him "the way. a
man would treat a woman," hugged him from behind "like a man hugs a woman," and
would "touch my body like they would to a woman, touch my face." Rene further
testified that his co-workers called him "sweetheart" and "mufieca" ("doll"), "a word that
Spanish men will say to Spanish women." This conduct occurred "many times." The
repeated testimony that his co-workers treated Rene, in a variety of ways, "like a woman"
constitutes ample evidence of gender stereotyping)

1 ,. II 1 1'.,.1 I,){\ 1 '1r- 11



RENE v. MGM GRAND HOTEL INC. No. 98-16924 .. September 24. 2002 ~US 9th Cir ... Page 7 of 18

The conduct suffered by Rene is indistinguishable from the conduct found actionable in
Nichols. In that case,

Male co-workers and a supervisor repeatedly referred to [the male gay plaintiff] in Spanish
and English as "she" and "her." Male co-workers mocked [him] for walking and
carrying his serving tray "like a woman," and taunted him in Spanish and English as,
among other things, a "faggot" and a ". female whore."

256 F.3d at 870. We concluded in Nichols that "[the] rule that bars discrimination on the
basis of sex stereotypes" set in Price Waterhouse "squarely applies to preclude the
harassment here." Nichols, 256 F.3d at 874-75. More generally, we held that "this
verbal abuse was closely related to gender," "occurred because of sex," and therefore
"constituted actionable harassment under. Title VII." Id.

The similarities between Nichols and the present case are striking. In both cases, a mele
gay employee was "teased" or "mocked" by his male co-workers because he walked "like
a woman.v- And in both cases, a male gay employee was referred to by his male-co-
workers in female terms- "she," "her," and "female whore" in Nichols; "sweetheart" and
"mufieca" ("doll") in the present case-to "remind[][him] that he did not conform to their
gender-based stereotypes." Nichols, 256 F.3d at 874. For the same reasons that we
concluded in Nichols that "[the] rule that bars discrimination on the basis of sex
stereotypes" set in Price Waterhouse "squarely applie[d] to preclude the harassment" at
issue there, Nichols, 256 F.3d at 874-75, I conclude that this rule also squarely applies to
preclude the identical harassment at issue here} Accordingly, this is a case of actionable
gender stereotyping harassment.

I concur in Judge W. Fletcher's opinion because the facts here are materially
indistinguishable from the facts in Oncale v. Sundowner Offshore Services, Inc., 523 U.S.
75, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998). If summary judgment in the employer's
favor was inappropriate in that case, it is equally so in this one.

I write separately to note that I agree with Judge Hug's dissent on two issues that the
majority opinion does not reach: (1) Title VII does not protect employees from
discrimination because of sexual orientation and (2) Rene did not assert a theory of
"sexual stereotyping."

I concur in Judge Fletcher's opinion. Summary judgment is improperly granted where, as
in this case, the "inference of discrimination" because of sex is "easy to draw." Oncale v.
Sundowner Offshore Servs., Inc., 523 U.S. 75, 80, 118 S.Ct. 998, 140 L.Ed.2d 201 (1998).
The repeated physical attacks targeted at body parts clearly linked to Rene's gender
constituted overwhelming evidence from which a jury could infer that the attacks were
based, at least in part, on Rene's sex. See 42 U.S.C. § 2000e-2; see also, e.g., Steiner v.
Showboat Operating Co., 25 F.3d 1459, 1463-64 (9th Cir.l994) (holding that when abuse
directed at women "center[ s] on the fact that they [are] females," a jury may infer
discrimination based on gender); Doe v. City of Belleville, 119 F.3d 563,580 (7th
Cir.1997) ("Frankly, we find it hard to think of a situation in which someone intentionally
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grabs another's testicles for reasons entirely unrelated to that person's gender."), vacated
and remanded by 523 U.S. 1001, 118 S.Ct. 1183, 140 L.Ed.2d 313 (1998); Quick v.
Donaldson Co., 90 F.3d 1372, 1378 (8th Cir.1996) (holding that "bagging" of testicles of
men by other men in predominantly male workforce was "[e]vidence that members of one
sex were the primary targets" of harassment "sufficient to show that the conduct was
gender based for purposes of summary judgment"). The alleged abuse Rene suffered was .
also sufficiently hostile and abusive to distinguish it from "simple teasing and
roughhousing among members of the same sex." Oncale, 523 U.S. at 82, 118 S.Ct. 998.

I also agree with Judge Pregerson that the many examples in which Rene was allegedly
physically touched and verbally mocked by his harassers as being "like a woman"
constituted ample evidence from which a jury could conclude that the harassment Rene
endured was based on gender stereotyping. See Nichols v. Azteca Rest. Enter., Inc., 256
F.3d 864,874-75 (9th Cir.2001). ---
I respectfully dissent from Judge Fletcher's plurality opinion and Judge Pregerson's
opinion concurring in the result, but expressing a different rationale for the result. The,
basis for Judge Fletcher's opinion is that harassment of a person in the workplace in the
form of severe unwelcome physical conduct of a sexual nature is sufficient to establish a
cause of action under Title VII of the Civil Rights Act, regardless of whether that
harassment constitutes discrimination because of race, color, religion, gender, or national
origin. I disagree because this completely eliminates an essential element of that statute,
that the harassment be because of discrimination against one of the five specified
categories of persons named in the statute. Judge Pregerson's opinion is based upon
gender stereotyping harassment, which was never asserted by Rene in the district court and
was not supported by evidence presented to the district court. In my opinion this is
manufacturing a claim for Rene on appeal that was never advanced by him or supported
by evidence in the district court.

I.

The basis of Judge Fletcher's opinion is well expressed in the following statement from the
first paragraph:

This case presents the question of whether an employee who alleges that he was subjected
to severe, pervasive, and unwelcome "physical conduct of a sexual nature" in the
workplace asserts a viable claim of discrimination based on sex under Title VII of the
1964 Civil Rights Act. It is enough that the harassers have engaged in severe or pervasive
unwelcome physical conduct of a sexual nature. .

This is a mischaracterization of the pertinent section of Title VII and the Supreme Court's
interpretation of that section.

The pertinent section of Title VII provides:

It shall be an unlawful employment practice for an employer-
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(1) to fail or refuse to hire or to discharge any individual, or otherwise to discriminate
against any individual with respect to his compensation, terms, conditions, or privileges of
employment, because of such individual's race, color, religion, sex, or national origin[.]

42 U.S.C. § 2000e-2(a)(1) (emphasis added). Supreme Court decisions have made it
clear that the term "sex" in that section refers to "gender." The terms "sex" and "gender"
have been used interchangeably to mean "gender." Thus, it is discrimination based on
"gender" that is prohibited. See Harris v. Forklift Sys., Inc., 510 U.S. 17,22, 114 S.Ct.
367, 126L.Ed.2d 295 (1993); Price Waterhouse v. Hopkins, 490 U.S. 228, 239, 109 S.Ct.
1775, 104 L.Ed.2d 268 (1989).

II.

I believe the following is a proper application of the statute as interpreted by the Supreme
Court. .....,.. -

1. Title VII provides that it is an unlawful employment practice to discriminate against a
person because of that person's race, color, religion, sex, or national origin.

2. Harassment on the job can be a form of discrimination. Meritor Sav. Bank v.
Vinson, 477 U.S. 57, 64, 106 S.Ct. 2399, 91 L.Ed.2d 49 (1986).

3. Thus, Title VII protects against harassment, as a type of discrimination on the job if it
is because of race, color, religion, sex, or national origin. Harassment for other reasons,
for example, because a person is short, fat, bald, disfigured, belongs to an unpopular social
group, belongs to a particular political party, or engages in other activities outside the
work-place, including sexual activities, that the harasser disfavors, is not actionable under

_ Title VIr.

4. Harassment on the job by physical assault or humiliation because a person is Asian,
Black, a Jehovah's Witness, Polish, or because of the person's gender is actionable under
Title VII because it is a type of discrimination and is against the particular classes of
people protected by Title VII.

5. Title VII does not protect against physical assaults as a general matter. In order for
an assault to be actionable under Title VII it must be a type of discrimination against one
of the five protected classes.

6. If a person is assaulted or otherwise harassed on the job in a sexual manner, it is a
form of discrimination against that person. However, the assault or harassment is
actionable under Title VII only if it is because of that person's race, color, religion, gender,
or national origin.

7. Sexual harassment on the job can be a form of discrimination that is actionable under
Title VII if it is because of the person's gender. For example, "when a supervisor
sexually harasses a subordinate because of the subordinate's sex, that supervisor

1/")1 1")f\1 '}
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'discriminate[s]' on the basis of sex." Meritor, 477 U.S. at 64,106 S.Ct. 2399 (emphasis
added).

8. Discrimination because of sex (gender) can extend to sexual stereotyping on the job.
For example, if a woman does not act on the job in the way her employers perceived she
should act as a woman, as was the situation in Price Waterhouse, or if a man does not act
on the job like it is perceived a man should, as was the situation in Nichols v. Azteca
Restaurant Enterprises, Inc., 256 F.3d 864 (9th Cir.2001), this can be sexual stereotyping
and actionable under Title VII.

9. Discrimination in the form of harassment or assault on the job because of a man's
activity outside the workplace, such as his sexual activities, is not a basis for
discrimination based on gender stereotyping of how he is expected to work on the job. A
person might conform to all the stereotypes of masculinity on the job yet have a
homosexual orientation in his own private life.

10. Discrimination based on gender can extend to discrimination against a person of one
sex by a person of the same sex. Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75,
118 S.Ct. 998, 140 L.Ed.2d 201 (1998).

III.

It is by now clear that sexual harassment can be a form of discrimination based on sex.
Meritor, 477 U.S. at 64, 106 S.Ct. 2399. The Supreme Court stated: "Without question,
when a supervisor sexually harasses a subordinate because of the subordinate's sex, that
supervisor' discriminate [s]' on the basis of sex." Id. (emphasis added). In that case the
evidence that a male supervisor made unwelcome sexual advances to a woman subordinate
was sufficient to constitute discrimination based on sex.

Rene alleged that he was discriminated against because he was gay. Alleging a hostile
work environment theory of sexual harassment, Rene alleged that he was sexually
harassed by his male co-workers and a supervisor. To succeed on that theory, Rene must
first prove that he was forced to endure a subjectively and objectively abusive working
environment. See Oncale, 523 U.S. at 81, 118 S.Ct. 998; Harris, 510 U.S. at 21-22, 114
S.Ct. 367; Brooks v. City of San Mateo, 229 F.3d 917, 923 (9th Cir.2000). In this case,
the parties do not dispute the existence of a hostile work environment, for there is no doubt
that the harassment that Rene alleged was so objectively offensive that it created a hostile
work environment. The dispute is whether he was discriminated against because of his
gender.

Rene relies on Oncale to make his case, contending that the Supreme Court impliedly held
that discrimination based on sexual orientation is actionable under Title VII. This is a
misreading of Oncale. That case did involve harassment of the male plaintiff by his male
co-workers, some of which was similar to the harassment in this case. The Fifth Circuit
Court of Appeals affirmed summary judgment in favor of the employer on the ground that
"Mr. Oncale, a male, has no cause of action under Title VII for harassment by male co-
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workers." Oncale, 523 U.S. at 77, 118 S.Ct. 998. The sole issue before the Supreme
Court on certiorari was whether same-sex sexual harassment is actionable under Title VII.
The Court held that it was. However, the Supreme Court explained, "Title VII does not
prohibit all verbal or physical harassment in the workplace; it is directed only at
'discriminat [ion] . because of. sex.'" Id. at 80, 118 S.Ct. 998. Never has it been held
"that workplace harassment, even harassment between men and women, is automatically
discrimination because of sex merely because the words used have sexual content or
connotations." Id. Rather, under Title VII, the plaintiff "must always prove that the
conduct at issue was not merely tinged with offensive sexual connotations, but actually
constituted 'discrimina [tion] . because of. sex.'" Id. at 81, 118 S.Ct. 998.

Justice Thomas added a concurring opinion specifically to emphasize that the
discrimination had to be "because of sex." The concurring opinion states:

~.Iconcur because the Court stresses that in every sexual harassment case, the plaintiff must
plead and ultimately prove Title VII's statutory requirement that there be discrimination
"because of . sex."

Id. at 82, 118 S.Ct. 998. Thus, the Supreme Court in Oncale did not hold that the
harassment alleged by the plaintiff in that case was actionable under Title VII. The
Court, rather, simply rejected the Fifth Circuit's holding that same-sex harassment could
never be actionable under Title VII. See Oncale, 523 U.S. at 82, 118 S.Ct. 998
("Because we conclude that sex discrimination consisting of same-sex sexual harassment
is actionable under Title VII, the judgment of the Court of Appeals for the Fifth Circuit is
reversed. "); id. at 79, 118 S.Ct. 998 (criticizing the Fifth Circuit's view that "same-sex
sexual harassment claims are never cognizable under Title VII").

After clarifying that same-sex sexual harassment could be actionable under Title VII, the
Court remanded to the Fifth Circuit to address the question of whether the harassment was
"because of sex," that is, whether the harassment was because of Oncale's gender. That
issue had not been addressed by the district court or the circuit court because of the
holdings of those courts that same-sex harassment could never be actionable under Title
VII. The Court gave illustrations of how same-sex harassment could be "because of sex"
and thus actionable under Title VII. Oncale had alleged both quid pro quo and hostile
work environment sexual harassment in the district court. Oncale v. Sundowner Offshore
Servs., Inc., 83 F.3d 118, 119 (5th Cir.1996).l On remand, the lower courts were to
address the question of whether this sexual harassment was because of his gender. There
was no implication in the Supreme Court's opinion that the alleged sexual harassment was
"because of sex." That determination, which had not been previously considered, was to
be addressed by the lower courts on remand.

Judge Fletcher's opinion in effect interprets Oncale to mean that if the defendant's conduct
was "sexual in nature" the statutory requirements of Title VII are met. The opinion then
reasons that because the touching in this case was sexual in nature and was discriminatory,
Rene has stated a claim under Title VII. This misinterprets Oncale. The Oncale Court
did say that "[w]e see no justification in the statutory language or our precedents for a
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categorical rule excluding same-sex harassment claims from the coverage of Title VII."
523 U.S. at 79, 118 S.Ct. 998. However, the Court qualified that by stating "Title VII
prohibits 'discriminat[ion] . because of. sex' in the 'terms' or 'conditions' of employment.
Our holding that this includes sexual harassment must extend to sexual harassment of any
kind that meets the statutory requirements." Oncale, 523 U.S. at 79-80, 118 S.Ct. 998
(emphasis added). Thus, the Court stressed that the harassment type of discrimination
must meet the statutory requirement of "because of sex." Justice Thomas' concurrence
. emphasized that point. Oncale, 523 U.S. at 82, 118 S.Ct. 998. Differential treatment of
an individual based only on conduct that is "sexual in nature" does not meet the statutory
requirement.s The alleged harassment in this case was not on account of the plaintiffs
sex, i.e., this plaintiff was not treated differently from all the other male butlers because he
was male. Rene contended that he was treated differently because he was homosexual.

Title VII is not an anti-harassment statute; it is an anti-discrimination statute against
persons in five specific classifications: race, color, religion, sex, or national origin.
Harassment can be a type of discrimination against persons in one of those five specific
classifications. However, in order for harassment to be actionable it has to be a type of
discrimination "because of' race, color, religion, sex, or national origin. There are many
types of harassment in the workplace that are very offensive but are not actionable under
the federal Title VII law.

While the Court held in Oncale that same-sex harassment can be actionable under Title
VII, it did not hold that same-sex harassment because of sexual orientation is actionable
under Title VII. The Court gave three examples of ways a plaintiff can prove that members
of one sex can discriminate against members of the same sex because of gender. Id. at 80
-81, 118 S.Ct. 998. These examples are not the exclusive ways, but rather are illustrative
of same-sex harassment because of gender that could be actionable under Title VII.

First, the plaintiff could show that the harasser was motivated by sexual desire; this route,
the Court stated, requires that there be "credible evidence that the harasser was
homosexual." Id. at 80, 118 S.Ct. 998. Rene has presented no evidence that any of his
harassers were homosexual, nor that they were in any way motivated by sexual desire.
On the contrary, evidence presented by Rene suggests not that they desired him sexually,
but rather that they sought to humiliate him because of his sexual orientation .

•
The second route identified by the Court for proving same-sex sexual harassment requires
that the plaintiff demonstrate that he was "harassed in such sex-specific and derogatory
terms by another [man] as to make it clear that the harasser [was] motivated by general
hostility to the presence of [men] in the workplace." Id. Rene presented no evidence of
this form of harassment. In fact, it is difficult to imagine how he could have; all of his co
-workers on the 29th floor were male, and it would thus be strange indeed to conclude that
their harassment of Rene was motivated by a "general hostility to the presence of [men] in
the workplace." Id.

Third, the Court stated that a plaintiff may "offer direct comparative evidence about how
the alleged harasser treated members of both sexes in a mixed-sex workplace." Id. at 80-
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81, 118 S.Ct. 998. Rene cannot avail himself of this route because he worked on the 29th
floor of the MGM Grand Hotel, where only men were employed.

In each of these illustrations the harassment type of discrimination is directed at a person
because of that person's gender. Given the facts of the Oncale case itself, it is significant
that the Supreme Court did not indicate that one of the ways a plaintiff can prove same-sex

_. discrimination is harassment because of sexual orientation. In Rene's case he clearly
stated in his deposition that the reason for the harassment was that he was gay. No other
reason was offered to the district court.

In determining the motivation for harassment, courts must be mindful of the fact that Title
VII protects against discrimination only on the basis of race, color, religion, sex, or
national origin. 42 U.S.C. § 2000e-2(a)(l). Discrimination based on a victim's other
characteristics, no matter how unfortunate and distasteful that discrimination may be,
simply does not fall within the purview of Title VII.~The Court in Price Waterhouse
specifically made that point in quoting from an interpretive memorandum entered in the
Congressional Record by the co-managers in the Senate of the bill that became Title VII.
The Court quoted the portion of the memorandum that stated:

To discriminate is to make a distinction, to make a difference in treatment or favor, and
those distinctions or differences in treatment or favor which are prohibited by section 704
are those which are based on any five of the forbidden criteria: race, color, religion, sex,
and national origin. Any other criterion or qualification for employment is not affected
by this title.

490 U.S. at 244, 109 S.Ct. 1775 (emphasis added).

This court recognized that fact more than twenty years ago in DeSantis v. Pacific
Telephone & Telegraph Co., 608 F.2d 327,329-30 (9th Cir.1979), when we held that
discrimination on the basis of sexual orientation does not subject an employer to liability
under Title VII. While societal attitudes toward homosexuality have undergone some
changes since DeSantis was decided, Title VII has not been amended to prohibit
discrimination based on sexual orientation; this aspect of DeSantis remains good law and
has been followed in other circuits. See, e.g., Higgins v. New Balance Athletic Shoe,
Inc., 194 F.3d 252,259 (1st Cir.1999); Wrightson v. Pizza Hut of Am., Inc., 99 F.3d 138,
143 (4th Cir.1996); Williamson v. A.G. Edwards & Sons, Inc., 876 F.2d 69,70 (8th
Cir.1989) (per curiam).

More recently the Third Circuit in Bibby v. Phila. Coca-Cola Bottling Co., 260 F.3d 257
(3d Cir.2001), cert. denied, 534 U.S. 1155, 122 S.Ct. 1126,151 L.Ed.2d 1018 (2002), held
that harassment based on sexual orientation is not actionable under Title VII. The
allegations of harassment in that case, as in this one, were solely based on harassment
because of sexual orientation. The court stated:

[I]t is clear that "[w]hatever evidentiary route the plaintiff chooses to follow, he or she
must always prove that the conduct at issue was not merely tinged with offensive sexual
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connotations, but actually constituted 'discrimina [tion] . because of . sex.'" Oncale at
81[, 118 S.Ct. 998]. Bibby simply failed in this respect; indeed, he did not even argue
that he was being harassed because he was a man and offered nothing that would support
such a conclusion. There was no allegation that his alleged harassers were motivated by
sexual desire, or that they possessed any hostility to the presence of men in the workplace
or in Bibby's particular job. Moreover, he did not claim that he was harassed because he
failed to comply with societal stereotypes of how men ought to appear or behave. His
claim was, pure and simple, that he was discriminated against because of his sexual
orientation. No reasonable finder of fact could reach the conclusion that he was
discriminated against because he was a man.

Id. at 264 (some emphasis added).

If sexual orientation is to be a separate category of protection under Title VII, this is a
matter for Congress to enact. Over the years since the passage of Title VII, numerous
bills have been introduced to include sexual orientation as a protected classification}.
None has passed.

IV.

In Price Waterhouse, the Supreme Court held that discrimination based on sex
stereotyping was a type of gender discrimination that is actionable under Title VII. The
Court held that a woman, who was denied partnership in an accounting firm in part
because she did not conform to what some of the partners thought was the appropriate way
a woman should act, had an actionable claim under Title VII.

The Court noted:

There were clear signs. that some of the partners reacted negatively to Hopkins'
personality because she was a woman. One partner described her as "macho"; another
suggested that she "overcompensated for being a woman"; a third advised her to take "a
course at charm school." Several partners criticized her use of profanity; in response,
one partner suggested that those partners objected to her swearing only "because it's a lady
using foul language." . [Another advised her that she] should "walk more femininely,
talk more femininely, dress more femininely, wear make-up, have her hair styled, and
wear jewelry."

Price Waterhouse, 490 U.S. at 235, 109 S.Ct. 1775 (internal citations to record omitted).
The Court noted that the district judge had concluded "that the reactions of at least some of
the partners were reactions to her as a woman manager." Id. at 258, 109 S.Ct. 1775.
Thus, in Price Waterhouse, there was substantial evidence that part of the reason the
plaintiff was denied a partnership was that her actions on the job did not conform to those
expected of a woman manager. Yet the same actions would have been tolerated, or
perhaps encouraged, in a male manager.
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Recently, we held in Nichols v. Azteca Restaurant Enterprises, Inc., 256 F.3d 864 (9th
Cir.2001), that harassment of a male waiter by male workers and a supervisor amounted to
harassment because of sex stereotyping and thus was discrimination because of gender.
In that case the plaintiff presented evidence that the harassment was because he acted too
feminine on the job. He was taunted for walking and carrying his serving tray like a
woman and for having feminine mannerisms. He was harassed because he did not act on
the job as his co-workers perceived he should act as a man, not just because of his sexual
orientation. 256 F.3d at 874-75. This corresponds to the sex stereotyping described in
Price Waterhouse.

In Rene's case there was no contention before the district court that the harassment Rene
experienced was because he acted effeminately on the job, or for any reason other than his
sexual orientation. The first line of the legal argument presented to the district court in
opposition to the motion for summary judgment crystalizes this point in stating:

The question raised by the motion is whether the conduct as alleged by Rene is prohibited
by Title VII even though it was directed at Rene because of his sexual orientation.

Rene made no claim of sexual stereotyping and there was virtually no evidentiary basis
upon which Rene could have supported such a claim had it been made. In fact, at one
point in his deposition in referring to another worker who had harassed him, he stated:
"He's skinny. He is not masculine like I am."±

Rene himself repeatedly stated that his co-workers harassed him because of his sexual
orientation. On no fewer than nine occasions during his deposition, Rene affirmed that
his co-workers harassed him only because he was gay. At least some of these statements
bear mentioning:

Q. Do you think he did it to you and Carlos because you were gay?

A. Yes.

Q. It was just because you were gay?

A. Right.

Q. And that again was directed at you and Carlos-

A. Right.

Q. -because you were gay?

A. Right.
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Q. They were teasing you because you and Carlos are gay?

A. Correct.

Q. Did any of the other guys ever get teased about the relationships they were in that you
recall?

A. No.

Q. And they did this specifically because you were gay?

. '" -
Yes. To them it was ajoke. '-

Moreover, as I explained earlier, Rene did nothing to show the district court that the
harassment was because of his gender. Instead, he stated quite plainly in his written
presentation to the court that the question presented was whether the conduct he alleged
"is prohibited by Title VII even though it was directed at [him] because of his sexual
orientation." (Emphasis added.)

v.

The degrading and humiliating treatment Rene describes is appalling and deeply
disturbing. I agree with the eloquent words of the First Circuit:

We hold no brief for harassment because of sexual orientation; it is a noxious practice,
deserving of censure and opprobrium. But we are called upon here to construe a statute
as glossed by the Supreme Court, not to make a moral judgment-and we regard it as settled
law that, as drafted and authoritatively construed, Title vn does not proscribe harassment
simply because of sexual orientation.

Higgins, 194 F.3d at 259.

Rene's lawsuit was brought solely on the basis that he was harassed in the workplace
because of his sexual orientation, which is not actionable under Title vn of the Civil
Rights Act; therefore the summary judgment was properly entered. I would affirm the
district court.

FOOTNOTES

1. Rene also alleged retaliatory discharge. The district court's grant of summary
judgment on that claim was not appealed and is not before us.
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1. Thus, contrary to a claim in the dissent, there is much more evidence of gender
stereotyping in the present case than only "one line in Rene's deposition of over one
hundred pages." Diss. at 1077 note 4.

2. It is not significant that, unlike the male employee in Nichols, Rene did not testify
that his co-workers teased him for "walking. 'like a woman,'" id. at 870, but only that
his co-workers "teas[ed][him] about the way [he] walk[ed] and. whistle[d] at [him] like a
woman." There would be no reason for Rene's co-workers to whistle at Rene "like a
woman," unless they perceived him to be not enough like a man and too much like a
woman. That is gender stereotyping, and that is what Rene meant when he said he was
discriminated against because he was openly gay. Likewise, contrary to a claim in the
dissent, it is not significant that Rene apparently perceived himself to be "masculine."
Diss. at 1077. At issue is not what Rene perceived himself to be, but rather what his co-
workers perceived him to be, and how they acted upon that perception. .-
d. It is also worth noting that the "butlers" that served the Grand Hotel's guests on the
29th floor were, for whatever reason, all male, as the term "butler" connotes. All-male
workplaces are common sites for the policing of gender norms and the harassment of men
who transgress such norms. See, e.g., Margaret Stockdale, Michelle Visio, and Leena
Batra, The Sexual Harassment of Men: Evidence for a Broader Theory of Harassment and
Sex Discrimination, 5 Psychol. Pub. Pol'y & L. 630, 653-54 (1999) (stating that
"Predominantly or exclusively male environments tend to be more sexualized and less
professional than gender neutral environments," and finding that data from a Department
of Defense sexual harassment survey "support the trend that same-sex sexually harassed
men worked in more male-dominated workplaces than did other men"); Vicki Schultz,
Reconceptualizing Sexual Harassment, 107 Yale L.J. 1683, 1755 n. 387 (1998) ("[M]any
male workers may view not only their jobs, but also the male-dominated composition and
masculine identification of their work, as forms of property to which they are entitled.");
Oncale, 523 U.S. at 77, 118 S.Ct. 998 (oil rig crew in which harassed male plaintiff
worked was all male).

1. There is an implication in Judge Fletcher's opinion that because sexual touching was
involved in Oncale's case the remand was a holding that this was sufficient. In the
district court Oncale alleged both quid pro quo and hostile work environment sexual
harassment, Oncale, 83 F.3d at 119, thus the remand was to consider both types of alleged
harassment in light of the statutory requirement that it be because of his gender. Quid
pro quo harassment is generally understood to be a supervisor seeking or insisting on
sexual favors from an employee in order to maintain his or her job or to obtain
advancement. This may have been involved in Oncale, but was never alleged by Rene.

Z. One of the cases relied upon in Judge Fletcher's opinion is Doe v. City of Belleville,
119 F.3d 563 (7th Cir.1997). It is noteworthy that the Supreme Court, in describing the
treatments given this subject by various circuits, characterized that case as follows: "Still
others suggest that work-place harassment that is sexual in content is always actionable,
regardless of the harasser's sex, sexual orientation, or motivations." Oncale, 523 U.S. at
79, 118 S.Ct. 998. This is essentially the same argument being made by Judge Fletcher's
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opinion. Had the Supreme Court in Doe agreed with this proposition it would seem that
it would have summarily affirmed. Instead, it vacated and remanded the case, 523 U.S.
1001; 118 S.Ct. 1183, 140L.Ed.2d 313 (1998). This is a strong indication that workplace
harassment, which is simply "sexual in content," is not always actionable; the "because of
sex" statutory requirement must be met before the harassment is actionable.

1. Among those introduced and failed to be passed are the Employment Non-
Discrimination Act of 1994, H.R. 4636, 103d Congo(1994); the Employment Non
Discrimination Act of 1995, H.R. 1863, 104th Congo(1995); the Employment
Nondiscrimination Act of 1996, S.2056, 104th Congo(1996); and the Employment
Nondiscrimination Act of2001, S.19, 107th Congo(2001). The stated purposes of this
last act were to provide a comprehensive federal prohibition of employment discrimination
on the basis of sexual orientation and to provide meaningful and effective remedies for
employment discrimination on the basis of sexual orientation.

4. Judge Pregerson's opinion contends that the discrimination against Rene was a form
of sexual stereotyping. The only evidence that was discovered to support this contention
in the entire record is one line in Rene's deposition of over 100 pages. The question
refers to a note that Rene made concerning harassment he had experienced from Elisio,
one of the butlers, toward the end of Rene's employment. The relevant questions and
answers in the deposition are:Q. And in this note he's teasing you about the way you
walk and he whistles at you like a woman; is that right?A. Right. Like a man does to a
woman.Q. And that's what you report on the third page of Exhibit 39 as well, that Elisio
is whistling at you as a man does to a woman?A. Correct..Q. Was he whistling at you
you think to make fun of you because you were gay?A. Yes. Of course. The way he
looked at me, you know, and winked his eye. Come on.First of all, Rene's response,
"Right. Like a man does to a woman," is obviously a response confirming the whistling,
not the way he walks. Furthermore, later questions and answers confirm that the
whistling was because he was gay, not because of the way he walked. It is significant
that Rene never contended to the district court that the basis for the discrimination was
sexual stereotyping because of the way Rene walked or any other characteristic he
exhibited at the workplace.

WILLIAM A. FLETCHER, Circuit Judge.

Opinion by Judge WILLIAM A. FLETCHER; Concurrence by Judge PREGERSON;
Concurrence by Judge GRABER; Concurrence by Judge FISHER; Dissent by Judge
HUG.

Copyright © 2013 FindLaw, a Thomson Reuters business. All rights reserved.
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Ohio Judge Recognizes Sexual Orientation
Discrimination Under Title VII
ByZack Ford on Aug 21, 2012 at 10:59 am

In a relatively insignificant ruling denying summary judgment, Ohio JudgeJames
Gwin made a significant argument in favor of recognizing discrimination based

on sexual orientation under Title VII's protections against discrimination based

on sex. Plaintiff JasonKoren is suing his former employer, the Ohio Bell
Telephone Company, for unfair treatment because he is gay that ultimately led
to his termination. Among his complaints was that his supervisor, Kim Miceli,
refused to acknowledge that he had taken his husband's surname when they
married in Massachusetts, because she "did not recognize same-sexmarriages."

JudgeGwin agreed that this was discrimination based on Koren's sex:

Koren's position is that changing his name upon marriage was a non-
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Judge James Gwin
conforming "behavior" that supports his gender discrimination claim
under a Price Waterhouse sex-stereotyping theory. Ohio Bell disagrees and attempts to
frame Koren's claims as a simple attempt "to bootstrap protection for sexual orientation

into Title VII" as prohibited by Vickers.

The Court agreeswith Koren: homosexual males do not "by definition, fail to conform to

the traditional gender norms" by changing their surname upon marriage. And here, Koren

chose to take his spouse's surname-a "traditionally" feminine practice-and his co-

workers and superiors observed that gender non-conformance when Koren requested to
be called by his married name. Vickers does "not suggest that [a plaintiff's] claim fails
merely because he has been classified ... as a homosexual. Rather, [the] claim fails [when

the plaintiff] has failed to allege that he did not conform to traditional gender stereotypes

in any observable way at work."

Koren has alleged just such a failure to conform. And he saysthat Miceli "harbored ill-will"

because he changed his name but that she would not have done so if a female employee
had changed her name. Koren testified that Miceli refused to call him by his married
name, that Miceli went out of her way to call him by his previous last name, and that
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Miceli informed him that she did not recognize same-sex marriages. And that ill-will,

Koren says, resulted in seven unexcused absences and, ultimately, his termination.

Accordingly, there is a "genuine dispute as to material fact[s]," and summary judgment is

inappropriate on Koren's sex-stereotype theory.

This is not a final ruling as to the merits of Koren's case, but it's still a worthwhile recognition of

nondiscrimination protections under current law. Even though sexual orientation is not explicitly mentioned

in Title VII, interpreting non-heterosexual orientations as a violation of sex stereotypes is an arguably fair

interpretation of sexual identity. Indeed, Judge Gwin ruled similarly in a different case last year, arguing that

the equal protection guaranteed by the Constitution is not automatically constrained by what is stipulated

under the law. Sexual orientation is an invisible identity, which is why it is often characterized by the

behaviors associated with it, but it makes sense to understand it as a natural variation of how one's sex

expresses itself.
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Complaints of Discrimination Based on Sexual Orientation
Protected under Title VII: EDNY

Resource type: Legal Update: Archive

Status: Published on 09-Mar-2012

Jurisdiction: USA

The US District Court for the Eastern District of New York held that complaining of discrimination
based on sexual orientation can constitute protected activity under Title VII of the Civil Rights Act of
1964's anti-retaliation provisions. The decision highlights an emerging split of opinion among the

courts, both at the circuit and district level, that have ruled on this issue.

PLC Labor & Employment

Speedread
The US District Court for the Eastern District of New York held in Birkholz v. City of New York that
opposing discrimination based on sexual orientation can constitute protected activity under Title VII's
anti-retaliation provision, even though sexual orientation is not a protected class under Title VII. The

decision highlights an emerging split of opinion among the courts, both at the circuit and district level,

that have ruled on this issue.

Key Litigated Issues
On February 22,2012, the US District Court for the Eastern District of New York issued a
decision (www.practical/aw.comI1-S18-3131) in Birkholz v. City of New York, granting in part and

denying in part the defendants' motion to dismiss the plaintiffs claims brought under Title VII, the
ADEA and state and city human rights laws. The key issue in the case was whether plaintiff could

state a claim under Title VII for alleged discrimination, harassment or retaliation based on sexual

orientation.

Background
The plaintiff, a 62-year-old school guidance counselor described in.the complaint as a "homosexual
male," alleged that school officials had discriminated against him on the basis of his sexual orientation,
gender and age, leading to loss of employment, pay and benefits. In his complaint against the City of
New York (City) and the New York City Department of Education (Department of Education), plaintiff
alleges claims of disparate treatment, hostile work environment and constructive discharge based on
sexual orientation, gender and/or age, and retaliation for complaining of the discrimination. His claims
were brought under Title VII, the ADEA and New York State Human Rights Law (SHRL) and New York

City Human Rights Law (CHRL).

Defendants filed a motion to dismiss all of the plaintiffs claims, specifically arguing that sexual
orientation is not covered by Title VII's anti-discrimination provisions.
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Outcome
As a preliminary matter, the district court dismissed all claims against the City, noting that it was a
separate legal entity from the Department of Education. Since sexual orientation is not a protected
class under Title VII and it is well settled in the Second Circuit that Title VII does not prohibit sexual
orientation discrimination or harassment, the court dismissed the plaintiff's discrimination and
harassment claims based on sexual orientation. The court also dismissed the federal age and gender

discrimination claims.

However, the court denied the Department of Education's motion to dismiss the Title VII retaliation
claim, holding that complaining of discrimination based on sexual orientation can constitute protected

activity under Title VII.

The district court acknowledged that courts are divided on the question, with the Ninth Circuit and two

district courts in the Second Circuit finding that complaints of discrimination based on sexual
orientation are protected under Title VII, and the Sixth and Seventh Circuits reaching the opposite

conclusion. In so holding, the court reasoned that:

Because some complaints are not legally sustainable does not license an employer to retaliate in

ways that would undermine Title VII's goal of providing unfettered access to statutory protections.

New York state and city law protects employees from workplace discrimination based on sexual

orientation.

Gender stereotyping of Plaintiff is unlawful gender discrimination under Title VII.

Practical Implications
The court's decision emphasizes an emerging split of opinion among courts across the US that have
addressed retaliation claims involving sexual orientation under Title VII. In this evolving area of the
law, employers may face 'uncertainty as to the breadth of Title VII anti-retaliation remedies available to
employees. Pending a conclusive resolution to the question, employers should exercise caution when

responding to employee complaints of alleged discrimination based on sexual orientation, as it may

constitute protected activity.

Court Documents
Birkholz v. City of New York, No. 10-CV-4719 (E.D.N. Y. Feb. 22, 2012) (www.practical/aw.comI1-

518-3131).
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DOMESTIC VIOLENCE
AND LESBIAN, GAY, BISEXUAL AND
TRANSGENDER RELATIONSHIPS

• In ten cities and two states alone, there were
3,524 incidents of domestic violence affecting
LGBT individuals, according to the National
Coalition of Anti-Violence Programs 2006 Report
on Lesbian, Gay, Bi-Sexual and Transgender
Domestic Violence.'

• LGBT domestic violence is vastly underreported,
unacknowledged, and often reported as
something other than domestic violence.'

• Delaware, Montana and South Carolina explicitly
exclude same-sex survivors of domestic violence
from protection under criminal laws. Eighteen
states have domestic violence laws that are
gender neutral but apply to household members
only.2

• 30 states and DC have domestic violence laws
that are gender neutral and include household
members as well as dating partners."

Power and Control Wheel for
Lesbian, Gay, Bisexual and Trans Relationships

Putting you down, verbal
abuse, playing mind games,
humiliating you, reinforcing
internalized homophobia,
questioning your sexuality.

Age of Victims of Reported Casesof
lGBTDomesticVioience3

Isolation
Controllingwhatyoudo or
who you talk to, limiting your
activities. using jealousy to
control you, keeping track of

location.

400;0

30%

200;0

100;0

0%

18- 19-29 30-39 40-49 50+

SURVIVORS
• Gay and bisexual men experience abuse in intimate partner relationships at a rate of 2 in 5, which is comparable

to the amount of domestic violence experienced by heterosexual women. 3

• Approximately 50% of the lesbian population has experienced or will experience domestic violence in their
Iifetimes.1

• In one year, 44% of victims in LGBT domestic violence cases identified as men, while 36% identified as women.'
• 78% of lesbians report that they have either defended themselves or fought back against an abusive partner.

18% of this group described their behavior as self-defense or "trading blow for blow or insult for insult."

NCADV Public Policy Office· 1633 Q sr NW # 210· Washington, DC 20009 . (202) 745-1211 . Fax: (202) 745-0088 pl.lblicpolic:y@ncadv.orq
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• Physical: the threat of harm or any forceful physical behavior that intentionally or accidentally causes bodily harm or
property destruction.

• Sexual: any forced or coerced sexual act or behavior motivated to acquire power and control over the partner. It is
not only forced sexual contact but also contact that demeans or humiliates the partner and instigates feelings of
shame or vulnerability - particularly in regards to the body, sexual performance or sexuality.

• Emotional/Verba/: any use of words, voice, action or lack of action meant to control, hurt or demean another
person. Emotional abuse typically includes ridicule, intimidation or coercion.

• Financial: the use or misuse, without the victim's consent, of the financial or other monetary resources of the
partner or of the relationship.

• Identity Abuse: using personal characteristics to demean, manipulate and control the partner. Some of these tactics
overlap with other forms of abuse, particularly emotional abuse. This category is comprised of the social "isms",
incl racism sexism eism able-ism be II as hom ia. Includes threats to "out" victim.

Specific forms of abuse occur in relationships where one
partner is transgender, including:
~ using offensive pronouns such as "it" to refer to the

transgender partner;
~ ridiculing the transgender partner's body and/or

appearance;
~ telling the transgender partner that he or she is not a real

man or woman;
~ ridiculing the transgender partner's identity as "bisexual,"

"trans," "femme," "butch," "gender queer," etc.;
~ denying the transgender partner's access to medical

treatment or hormones or coercing him or her to not
pursue medical treatment.

The presence of HIV/AIDS in an abusive relationship may
lead to specific forms of abuse, which include:
~ "outing" or threatening to tell others that the victim has

HIV/AIDS;
~ an HIV+ abuser suggesting that she or he will sicken or

die if the partner ends the relationship;
~ preventing the HIV+ partner from receiving needed

medical care or medications;
~ taking advantage of an HIV+ partner's poor health status,

assuming sole power over a partner's economic affairs,
create the partner's utter dependency on the abuser;

~ An HIV+ abuser infecting or threatening to infect a
partner.

BARRIERS \1'0 SEEKING SERVICES' , N ~

Barriers to addressing LGBT intimate partner violence (both for service providers and survivors) include:
• The belief that domestic violence does not occur in LGBT relationships and/or is a gender based issue;
• Societal anti-LGBT bias (homophobia, biphobia and transphobia);
• Lack of appropriate training regarding LGBT domestic violence for service providers;
• A fear that airing of the problems among the LGBT population will take away from progress toward equality or fuel

anti-LGBT bias.
• Domestic violence shelters are typically female only, thus transgender people may not be allowed entrance into

shelters or emergency facilities due to their gender/genital/legal status.

National Coalition of Anti-Violence
Programs

212-714-1184
www.ncapv.org

GLBT National Help Center
1-888-843-4564

www.glbtnationalhelpcenter.org

Gay Men's Domestic Violence
Project

1-800-832-1901
www.gmdvp.org

For more information or to get help, please call the
National Domestic Violence Hotline at 1-800-799-SAFE
National Sexual Assault Hotline at 1-800-656-HOPE

SOURCES . < ~"
I National Coalition of Ami-violence Programs. (2006) "Anti-Lesbian, Gay. Bisexual and Transgender Violence ill 2006." www.ncavp.org
~ National Gay and Leshran Task Force. (2005) "Domestic Violence Laws in the U.S," www.thetaskforce.org
Greenwood. Gregory, ct. a1. (2002) "Battering and victimization Among a Probability-Based Sample or Men Who Have Sex With Men," American Journal of Pub/it· Heal/h. 92 (12).
I RCIl.lelli.C.M. (1992). "Violent betrayal: Partner abuse in lesbian relationships." vtotence Aguinst Women. Sage Publications.
~ Gay Men's Domestic Violence Project. "Types of Abuse:' www.gmdvp.org
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February 11, 2013• PROPOSED AMENDMENTS TO SENATE BILL NO. 2252

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to create and
enact a new section to chapter 1-08 of the North Dakota Century Code, relating to a
state policy on discrimination on the basis of sexual orientation; and to amend and
reenact subsection 1 of section 14-02.4-02 and section 14-02.4-20 of the North Dakota
Century Code, relating to the definition of age and to the relief for discriminatory
practices.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:

SECTION 1. A new section to chapter 1-08 of the North Dakota Century Code is
created and enacted as follows:

State policy - Discrimination based on sexual orientation.

It is the policy of the state of North Dakota that this state does not condone
discrimination on the basis of sexual orientation. This section does not:

.L Create a right to a cause of action for damages for a claim of
discrimination on the basis of sexual orientation;

• 2. Create any rights or protections with respect to discrimination on the basis
of sexual orientation; or

~ Amend or change state personnel policies, contracting policies, or other
law or policy related to state action.

SECTION 2. AMENDMENT. Subsection 1 of section 14-02.4-02 of the North
Dakota Century Code is amended and reenacted as follows:

1. "Age" insofar as it refers to any prohibited unfair employment or other
practice means at least feFtyfifty-five years of age.

SECTION 3. AMENDMENT. Section 14-02.4-20 of the North Dakota Century
Code is amended and reenacted as follows:

14-02.4-20. Relief.

•

If the department, as the result of an administrative hearing, or the court
determines that the respondent has engaged in or is engaging in a discriminatory
practice, the department or the court may enjoin the respondent from engaging in the
unlawful practice and order temporary or permanent injunctions, equitable relief, and
backpay limited to no more than two yearsone year from the date a minimally sufficient
complaint was filed with the department or the court. Neither the department nor an
administrative hearing officer may order compensatory or punitive damages under this
chapter. Interim earnings or amounts earnable with reasonable diligence by the person
discriminated against reduce the backpay otherwise allowable. In any action or
proceeding under this chapter, the court may grant the prevailing party a reasonable
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attorney's fee as part of the costs. If the court finds that the complainant's allegation of
a discriminatory practice is false and not made in good faith, the court shall order the
complainant to pay court costs and reasonable attorney's fees incurred by the •
respondent in responding to the allegation."

Renumber accordingly

•

•
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List of state definitions of gender identity and expression, as of February 12, 2013

California - "Gender" means sex, and includes a person's gender identity and gender
related appearance and behavior whether or not stereo typically associated with the
person's assigned sex at birth. Cal.Penal Code § 422.56.

Colorado - "Sexual orientation" means a person's orientation toward heterosexuality,
homosexuality, bisexuality, or transgender status or an employer's perception thereof
C.R.S.A. § 24-34-401.

Connecticut - "gender identity or expression" means a person's gender-related identity,
appearance, or behavior, whether or not that identity, appearance, or behavior differs
from that traditionally associated with the person's physiology or assigned sex at birth.
Conn. Gen. Stat. § 46a - 81e-rn

DC - "Gender identity or expression" means a gender-related identity, appearance,
expression, or behavior of an individual, regardless ofthe individual's assigned sex at
birth. DC ST § 2-1401.02.

Hawaii - "Gender identity or expression" includes a person's actual or perceived gender,
as well as a person's gender identity, gender-related self-image, gender-related
appearance, or gender-related expression, regardless of whether that gender identity,
gender-related self-image, gender-related appearance, or gender-related expression is
different from that traditionally associated with the person's sex at birth. HRS §489-2
and HRS § 515-2.

Iowa - "Gender identity" means a gender-related identity of a person, regardless of the
person's assigned sex at birth. l.C.A. § 216.2.

Illinois - "Sexual orientation" means actual or perceived heterosexuality, homosexuality,
bisexuality, or gender-related identity, whether or not traditionally associated with the
person's designated sex at birth. "Sexual orientation" does not include a physical or
sexual attraction to a minor by an adult. 775 ILCS 5/1-103.

Massachusetts - "Gender identity" means a person's gender-related identity, appearance
or behavior, whether or not that gender-related identity, appearance or behavior is
different from that traditionally associated with the person's physiology or assigned sex at
birth. Gender-related identity may be shown by providing evidence including, but not
limited to, medical history, care or treatment of the gender-related identity, consistent and
uniform assertion ofthe gender-related identity or any other evidence that the gender-
related identity is sincerely held as part of a person's core identity; provided, however,
that gender-related identity shall not be asserted for any improper purpose. Mass Gen.
Laws Part I, Title I, Chapter 4, Section 7.59

Maine - "Sexual orientation" means a person's actual or perceived heterosexuality,
bisexuality, homosexuality or gender identity or expression. 5 M.R.S.A. § 4553.



Minnesota - "Sexual orientation" means having or being perceived as having an
emotional, physical, or sexual attachment to another person without regard to the sex of
that person or having or being perceived as having an orientation for such attachment, or
having or being perceived as having a self-image or identity not traditionally associated
with one's biological maleness or femaleness. "Sexual orientation" does not include a
physical or sexual attachment to children by an adult. M.S.A. § 363A.03.

Nevada - "Gender identity or expression" is defined as "gender-related identity,
appearance, expression or behavior of a person, regardless ofthe person's assigned sex at
birth."NRS 613.310

New Jersey - "Gender identity or expression" means having or being perceived as having
a gender related identity or expression whether or not stereotypically associated with a
person's assigned sex at birth. N.J.S.A. 10:5-5.

New Mexico - "gender identity" means a person's self-perception, or perception of that
person by another, of the person's identity as a male or female based upon the person's
appearance, behavior or physical characteristics that are in accord with or opposed to the
person's physical anatomy, chromosomal sex or sex at birth. N. M. S. A. 1978, § 28-1-2.

Oregon - "Sexual orientation" means an individual's actual or perceived heterosexuality,
homosexuality, bisexuality or gender identity, regardless of whether the individual's
gender identity, appearance, expression or behavior differs from that traditionally
associated with the individual's sex at birth. O.R.S. § 174.100

Rhode Island - The term "gender identity or expression" includes a person's actual or
perceived gender, as well as a person's gender identity, gender-related self image, gender-
related appearance, or gender-related expression; whether or not that gender identity,
gender-related self image, gender-related appearance, or gender-related expression is
different from that traditionally associated with the person's sex at birth. RI ST § 34-37-
3.

Vermont - The term "gender identity" means an individual's actual or perceived gender
identity, or gender-related characteristics intrinsically related to an individual's gender or
gender-identity, regardless of the individual's assigned sex at birth. 1 V.S.A. § 144.

Washington - "Sexual orientation" means heterosexuality, homosexuality, bisexuality,
and gender expression or identity. As used in this definition, "gender expression or
identity" means having or being perceived as having a gender identity, self-image,
appearance, behavior, or expression, whether or not that gender identity, self-image,
appearance, behavior, or expression is different from that traditionally associated with
the sex assigned to that person at birth. ReWA 49.60.040.




