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Minutes: Witten testimony

Relating to Judgeships
Senator David Hogue - Chairman

Chief Justice VandeWalle - See written testimony.(1) Explains that this bill is a
housekeeping measure and somewhat a math issue. He said when the Legislature added
new judges in 2009 he was asked when they take office which was 1/1/2010 but he had not
computed the length of the term under the new constitutional provision that was enacted in
1998 that say before a judge appointed to fill a vacancy has to stand for election, they
serve two years. So unless you start the term of the new judges in 2015 there term will
expire in a year there is no election. The Secretary of State's office asked that this be dealt
with so there is this bill 2076. He continues to explain the language in the bill.

Senator Hogue - Clarifies the year that they will stand for election.

Chief Justice - Says this is the first time there are new judges appointed under the new
provision of the constitution.

Chief Justice - Said it's the provision, if they just served and then they started a six year
term in the next election but that is not what the constitution provides. It provides that the
amount they have served is taken off the six year term. He says this is where the problem
is.

Senator Berry - Asks if declaring an emergency would help.

Chief Justice - Replies there is a process they have to go and they do not want to violate
the process. He said it all takes time. He thinks it may get the person on board 3 months
earlier and he would be in favor of that. That would help SB2075 but this issue is for 2076.

The committee discusses SB 2075 also.
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Minutes:

Committee work

Senator David Hogue - Chairman

Discussion

Senator Hogue explains the bill and why this corrective legislation is needed to clarify when
their term ends and begins. Committee sites examples of how this can affect someone
who becomes a judge. Senator Armstrong comments that if someone knows they have to
run in four months they may not choose to take it and you need qualified candidates to take
these positions.

Senator Armstrong moves a do pass
Senator Grabinger seconds

Vote - 7 yes, 0 no
Motions passes

Senator Hogue will carry
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Com Standing Committee Report Module ID: s_stcomrep_11_012
January 22, 2013 3:47pm Carrier: Hogue

REPORT OF STANDING COMMITTEE
SB 2076: Judiciary Committee (Sen. Hogue, Chairman) recommends DO PASS
(7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2076 was placed on the
Eleventh order on the calendar.

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_11_012
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Explanatlon or reason for introduction of bill/resolution:

A BILL relating to judgeships created in 2010.

Minutes: Attachment 1

Vice Chairman Klemin: Opens the hearing on SB 2076.

1:00 Chief Justice Vanderwall: Explained the bill. The Constitution says a District Court
Judge holds there position for 2 years or until their successor has been appointed.

4:36 Representative Kretschmar: Assume now that a Judge is appointed April 15, 2013,
how would that work?

Chief Justice: The next election will be 2016 but they would serve until 2019. The only way
is to avoid it to authorize a Judge two years in advance.

Representative Kretschmar: Assume you are filling a vacancy.

Chief Justice: These are new Judges starting in new positions. If there is a vacancy there
is no problem. It's the new judgeships that are the problem.

6:45 Representative Kretschmar: Could it be put in a statue some provision that was set
that his term would be from 10-16?

Chief Justice: No, they have to serve two years.
Representative Kretschmar: Would there be a way to fix it by statue?
Chief Justice: This is the fix that we are coming up with, yes.

8:8:26 Representative Maragos: If we changed the two year provision is that in the
Constitution?

Chief Justice: Yes it is in the Constitution.
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Representative Kretschmar: In a current judgeship vacancy, if another judge is appointed
to fill that vacancy, that judge under the constitution must serve two years before the
judgeship has an election. He's appointed to only one year, if a vacancy occurs and there is
one year more in that judge's term, he goes over that hump then. He stays for the balance
of that term?

Chief Justice If you are appointed and there is only one year left on a six year term, you
serve two years before you are elected.

10:55 Vice Chairman Klemin: We are putting this into session laws because this is not in
the Century Code? Is that a way to do this to put it in the Century Code?

Chief Justice: It's still the prevailing statute. This is controlled more by the Constitution
than it is by legislation.

Representative Kretschmar: If the statue would say when those judgeships shall take
effect in an even or odd numbered year?

Chief Justice: You can do that. You can't wait for two years.

Hearing closed.
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Explanation or reason for introduction of bill/resolution:

Relating to judgeships created in 2010.

Minutes:

Chairman Kim Koppelman: Opens SB 2076 for committee work.

1:10 Vice Chairman Klemin: | move a Do Pass on SB 2076. Seconded by Representative
Delmore.

Representative Kretschmar: | looked into this as requested and | asked the Legislative Council.
They couldn't understand the bill.

Chairman Koppelman: If we don't put this in the Century Code, what good does it really do?
Representative Kretschmar: | understood it when the Chief Justice was here testifying. The new
judgeship in the Williston and Fargo areas were to be appointed as soon as the law permitted them
to be appointed.

4:05 Chairman Koppelman: The only application this would have is to those judges who came into
being 3 years ago.

4:48 Representative Larson: Since this is saying two additional district court judges in the
northwest and southeast, we added one to the southcentral in the previous bill. Do we need to
make those agree?

Chairman Koppelman: This doesn't add any new judges.

5:33 Representative Brabandt:. So we aren't adding any judges?

Chairman Koppelman: No.

A Do Pass Roll Call vote: Yes =12, No = 1, Absent = 1. Carrier: Representative Maragos.
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Com Standing Committee Report Module ID: h_stcomrep_58 013
April 2, 2013 2:42pm Carrier: Maragos

REPORT OF STANDING COMMITTEE
SB 2076: Judiciary Committee (Rep. K. Koppelman, Chairman) recommends DO PASS
(12 YEAS, 1 NAYS, 1 ABSENT AND NOT VOTING). SB 2076 was placed on the
Fourteenth order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_58_013
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2013 SENATE BILL NO. 2076 — SUMMARY

Senate Bill No. 2076 would amend Section 4 of chapter 261 of the 2009 Session Laws (2009
Senate Bill No. 2121), which provided for the creation of two district court judgeships. The bill

would correct an anomaly concerning the terms of office for the two judgeships.

The individuals appointed to fill the vacant judgeships created by 2009 Senate Bill No. 2121
took office on January 1, 2010. Following an inquiry from the Secretary of State before the 2012

election cycle it became apparent that the terms of office for the two judgeships were uncertain.

Article VI, Section 13, of the North Dakota Constitution provides that an appointment to fill
avacant judgeship “must continue for at least two yearS”. The appointment “must continue until the
next general election” following the two year period, at which time the office “must be filled by
election for the remainder of the term”. These particular provisions resulted from constitutional
amendments approved in 1998. The judgeships established in 2010 were the first new judgeships

to be created following the approval of the amendments.

The practical effect of the “two year service” requirement and the subsequent “election for
the remainder of the term” provision is that the terrns_. of office of the created judgeships will end
before the following general election at which a successor could be elected.

Example:

January 1, 2010 ---- individual takes office as new district judge. The appointment

must continue for “at least two years”.

January 1, 2012 ---- the district judge has completed two years of service.



November 2012 ---- individual appointed to the judgeship must run in the general
election for purposes of filling “the remainder of the term”. The individual will have
served 2 years and 10 months (and some days) when the general election occurs. The
“remainder of the term” for which the individual is then elected would be,
approximately, 3 years and 2 months*. *This calculation assumes that the
constitutional directive that the appointment “must continue until the next general
election” (emphasis added) means the appointed term ends on the general election

date.

January 1, 2016 — while 2016 is a general election year, the remainder of the elected
judge’s term (3 years, 2 months) will end on January 1, 2016, far before when the

next general election occurs.

Senate Bill No. 2076 is intended to address the anomaly in which the appointed and then
elected judge’s term ends before the 2016 general election. The bill recognizes that the appointed
judge serves until the next general election following the two year period and is then elected for the
remainder of the term. The bill then provides that the judge is elected and serves “until a successor
is elected and duly qualified” (line 15). This is consistent with Article VI, Section 9, of the
Constitution. Essentially, the elected judge will “hold over” until the 2016 general election and a
successor is elected and duly qualified. The net effect is that the judge will have served a total of
seven years, although having been elected after the two year period of service, rather than six years.
The extra year of service is simply due to the fact that the judge’s term in office after election will

end before the next available general election.
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JUDICIAL BRANCH OF GOVERNMENT

‘ CHAPTER 261
SENATE BILL NO. 2121

(Judiciary Committee)
(At the request of the Supreme Court)

AN ACT to provide an appropriation for defraying expenses of the judicial branch of
state government related to the establishment of two additional district court
judgeships; and to amend and reenact sections 27-05-01 and 27-05-02.1 of
the North Dakota Century Code, relating to the number of district court judges
and vacancies in judicial office.

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA:
SECTION 1. APPROPRIATION. There is appropriated out of any moneys in

the general fund in the state treasury, not otherwise appropriated, the sum of

$875,094, or so much of the sum as may be necessary, to the judicial branch for the

purpose of establishing two additional district court judgeships as provided in section
2 of this Act, for the biennium beginning July 1, 2009, and ending June 30, 2011.

SECTION 2. AMENDMENT. Section 27-05-01 of the North Dakota Century
Code is amended and reenacted as follows:

27-05-01. Judicial districts - Number of judges.

4 The judicial districts in this state and the number of judges in each of the
judicial districts are as designated by rule of the supreme court. Fke
Aumber of judges in each of the judicial districts is a6 follews:

&
b= The norheast judical distrct shal have three judges-
® .
&
e
£

g  Fhe couthwest judicial district shal have three judges-
2. Each judicial distriet has that Aumber of additioral judges as

yudgespe&sueattesee&eeé—?—@é—@%&efeﬁy—hnebe#eredea&a«ya-
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SECTION 3. AMENDMENT. Section 27-05-02.1 of the North Dakota
Century Code is amended and reenacted as follows:

27-05-02.1. Vacancy in office of district judge - Transfer of judgeships -
Abolition of offices - Hearing.

i

Notwithstanding section 44-02-03, when a vacancy occurs in the office
of district court judge, the supreme court shall determine, within ninety
days of receiving notice of the vacancy from the governor and in
consultation with the judges and attorneys in the affected judicial district,
whether that office is necessary for effective judicial administration or
whether a the district judgeship may be transferred to #e another
location to fulfill a need for judicial services. The supreme court may,
consistent with that determination, order that:

a. The vacancy be filled in the manner provided pursuant to chapter
27-25; or

b.  Fhe vacant offico be abolished: with of without transfer of a distret
judgeship as provided by subsestion &; oF

6 The vacant office be transferred to a judicial district in which an
additional judge is necessary for effective judicial administration,
and that the vacancy be filled in the manner provided pursuant to
chapter 27-25 with respect to that judicial district.

Subjest to subsostion 3 the supreme court may: after corsultatior with
émmﬁégesmdammmeaﬁeaeéwdeb&mm
SR of MBFO officos of éoe&ﬂet court judge # the SupromRe 6ouR

Aumber of district cour judges as required in subsostion 2 of sestion
27-06-04- A&leaeteneyea&befecetheeaéefthetemefeﬁﬁeeefe
%heyudgesefthea#eeteéwé&e&a&dos&&e&efaée&em&eathaﬁhe
juegeskip will be abelished: Fho abolition of an offico of distrct court
fudge uRder this subsostion is effostive at the end of the term of office of
the district court judge holding that jmdgeship- The district court judge
mmmmmmmmmmm

he&étheheaﬂngwo&hmthﬂydaysaﬁeweeeop&eﬂhepe%en- Whthin
thirty daye after the hearing: the suprome cour chall affirm: reverse: of
modify He provious determination-

3  Fhe authorty corforred upon the suprome couft it subsestion 2 may be

a- From July 4, 1886; urtil Jure 30, 1887 i on July 1. 1986, the
Aumbor of distrct court [Hdges is more thar fertyeight

b-  From July 1 1807 uatl Jure 30; 4000; i on dJuly + 1887 the
Aumber of district court fudges is meore than forty-she¢ and

6 From July 3 3808, until December 31 2000; if o July 3 3800; the
Aumber of distret cour dges 16 moero than fortytwo-
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For purposes of subsection 1, a vacancy is also only deemed to have
occurred in the office of district judge if the judge in the affected office
declares the intention not to seek reelection or if a judge fails to timely
file a petition for candidacy with the secretary of state pursuant to
section 16.1-11-06. The secretary of state shall immediately notify the
supreme court if a judge fails to timely file a petition. The supreme court
may establish by rule procedures for providing notice of the intention not
to seek reelection. The supreme court, within ninety days of receiving
notice of a judge's intention not to seek reelection or within twenty-one
days of receiving notice that a judge has failed to timely file a petition for
candidacy, shall determine whether the office is necessary for effective
judicial administration. The supreme court shall consult with the judges
and attorneys of the affected judicial district in making the determination.
The supreme court, consistent with that determination, may order any
disposition available under subsection 1. The supreme court shall notify
the secretary of state of its determination. H the waeant offico is

- 2R oloction for that effice may reot be held- This subsestion
app#esteaet&eegwenbye&thefeﬂwetebme‘yﬁ&eape%enfe&
candidasy by a distret judge ethenrvise eligiblo for reclostion to the
offico of distret judge oF by a county judge othorwico oligible for olestion
iR 1804 to the district judgeship replacing the 6ounRty judgeship-

The supreme court may transfer a district judgeship to any location in
which a judge is necessary for effective judicial administration.

The supreme court shall notify the governor of its determinations made
pursuant to this section.

SECTION 4. DISTRICT JUDGES. The appropriation provided in section 1 of
this Act provides for two additional district court judges to be assigned pursuant to
section 10 of article VI of the Constitution of North Dakota in the northwest and
southeast judicial districts, and to be assigned to chambers by the supreme court.
Within thirty days after January 1, 2010, the judgeship vacancies created by this
section shall be filled in accordance with section 13 of article VI of the Constitution of
North Dakota.

Approved April 22, 2009
Filed April 23, 2009





