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Municipal industrial development bond projects

Minutes: Attachments 1-2

Representative Thomas Beadle, District 27 in Fargo: Distributed attachments 1 and 2.
Provides background to bill. The bill comes at the request of a developer with an office in
my district who is doing residential development projects in Minot and surrounding
communities which are impacted by the Bakken oil boom. HB 1468 was submitted with the
goal of trying to improve the accessibility of capital for developers to utilize in order to
finance developments and meet our state's housing needs. We are exploring a variety of
tools to attract developers and capital to our state, and this is another tool in the tool box.
Currently North Dakota is one of the only states that limits the scope of private activity
bonding. This bill amends the definition section of Chapter 40-57 and allows the
developers to utilize private activity bonding to include underground work, such as sewer
and water lines. Cities are often unable to contract lines quickly, and this has led to a
bottleneck. Some communities that remember the bust from the 1980s are unwilling to use
the municipal bonding authority they have to special assess developments for fear that they
will be on the hook for those bonds, should the oil growth grind to a hall. With the change
in HB 1468, a developer would have the ability to utilize bonds sold on the private market to
finance a development of the underground infrastructure within the development itself. This
would provide another alternative in addition to conventional loans that could allow for more
capital at better interest rates and longer payment periods in order to make the
development's cash flow better and to help incentivize a development to take place. It
would also incentivize private equity firms to get involved in North Dakota. Spoke about
conferences about opportunities to invest in North Dakota.

3:11 Clarified logistics of this process and compared this plan to the special assessments
currently in place and utilized in many North Dakota cities. The costs and the risks would
be assessed to the developer and the lots and property owners within that development
instead of the city being on the hook for it. This bill aims to take away the risk from a
political subdivision.

4:54 Representative Kasper: |s the property owner at risk if the project is built this way?
What is the risk to the owner of the house or commercial building?
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5:25 Representative Beadle: The specials run with the property, not with the owner. The
way the bonds are structured, when the bond is issued by a developer at the beginning of
the development, those lots are individually assessed a certain share that is their annual
payment that goes toward paying off the bond. The developer is the one at risk for
anything that has not been sold or not paid back from those lots. The individual
homeowner is not on the hook for anything more than paying back the specials as had
been decided when they initially bought the lot.

6:26 Representative Kasper: Let's say we have a development in place and the city
decides to do a sewage treatment plan. Can the property owners vote to say no? Or does
the city go to the private folks to do it and the property owners have no say?

6:48 Representative Beadle: This bill is for new developments that are just starting and
that the land is owned by the developer or an investment group. This bill is not for existing
developments.

7:25 Representative Sukut: Gave example from Williston from last oil boom. Now, the
developers are doing all the interior work themselves without bonding. Are we saying that
this needs to be put in place so they'll be eligible for municipal bonding?

8:16 Representative Beadle: What this bill would do is allow a developer to issue a bond
himself, backed by the developer and the land rather than backed by the city. Gave
examples. What this does is it allows you to limit the burden so that instead of always
dealing with the developers that are in the $5 million to $10 million development projects,
you can now have a private equity fund coming in and buying the bond on it for
developments with more units.  Conventional loans would not be able to be used well
because you won't have that much cash upfront to do it.

10:02 Representative Sukut: Without this bill, they cannot do that type of financing?
This is necessary in order for the developer to approach financing in that manner?

10:18 Representative Beadle: As per the two attachments | passed out, written
testimony from a developer in Fargo and the other from an operator of a hedge fund out of
Colorado, current law is fairly unclear and, therefore, restrictive in nature. The developers
cannot utilize a private activity bond to go towards underground work, but the city can do
that work for them and then assess it back to them if they desired to do so. But a private
developer could not operate on the private market and try to develop those bonds himself.

11:02 Representative Frantsvog: |If a developer puts in underground work, what
determines how much he can levy against those benefitting properties? What is to keep
the developer from overcharging and padding the bond?

Representative Beadle: That would be decided based on how the scope and the nature
of the bond are done. The assessments would have to be stated clearly ahead of time.
The market itself would limit the overcharging to pad the bond. | don't know that that is
allowed or would be allowed in this bill.
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Representative Frantsvog: If a developer puts in a storm sewer line and it does not work,
who is responsible for fixing it?

12:40 Representative Beadle: My understanding is that the developer would bear the
risk. The way a lot of these operate is that once the streets are in place, then usually there
is an agreement between the developer and the city so that the city would then take over
the care and maintenance of the roads. Usually after the project is done, the city usually
enters into an agreement so they maintain it. My guess is that the same thing would
happen here. The developer would still have to go through the city permit process to make
sure the development is up to code with the underground infrastructure as well. The city
has eyes on it, but it's not their capital to start it off. After the development is in place,
typically the city takes it over.

13:35 Representative Kreun: This would be a completely private project by the
developer?

Representative Beadle: Yes. A private developer owns the land. While the development
is being developed and the project is being built, the roads would be private. After the
project is completed, they usually have an agreement with the city where the city would
take over those roads and maintain them. That's the way a lot of developments are
happening right now in Williston, for example, where the city is not special assessing the
roads. The developer is building the roads, and then the city is taking over the roads after
its has been completed. The only difference that this bill does is it provides a different line
of capital to go to the creation of the roads. Gave examples of different situations.
Typically, the city does take over ownership after the project is completed.

15:15 Representative Kreun: Gave example.
Representative Beadle: That is correct.
10:12 Representative Kreun: Question on liability

Representative Beadle: This bill merely affects the financing. Gave examples. In a city
that does not do any special assessing, this gives the developer the ability to issue a bond
for up to the entire amount. The developer does not have the ability to do it otherwise.

Representative Frantsvog: [f the developer is going to develop two hundred lots and
sells one hundred fifty and then carries the unsold for a year, who is paying the debt on
those fifty lots?

Representative Beadle: The developer, the owner of the land, is.

17:58 Chairman Keiser: The traditional model is that the developer would request
platting and a permit to develop their project. They would be responsible for building
houses and doing everything else. The infrastructure would all come under a special
assessment. The political subdivision would wait a period of time before putting in lights
and paving the roads. The water and sewer would be there at the beginning and would
typically be built into the price of the lot. We'd have a subdivision that the political
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subdivision is on the hook for. If there is a default and something changes, the political
subdivision becomes the owner of the undeveloped lots in that subdivision. In this case, if
we get to the point where we're putting the infrastructure up front and the developer is
covering the debt for the water and sewer which must be put in up front, and then the
developer goes bankrupt, the bondholders become liable for the lots which have not been
sold. Do the bondholders have to pay right away on the houses or lots which have not
been sold? If there is a default, does the bondholder have to pay off at that point or do they
carry out the terms of the bond and then make a payment at the end of the bond period?

20:50 Representative Beadle: My understanding would be that if the developer defaults
on the bond, the bondholder would assume responsibility of the property because the land
is held as collateral on the bond. They would get the unsold lots. For those lots which had
been sold and which had a specials allotment on them, the owners of those lots would pay
those specials regularly or in accordance with the life of the bond. My understanding is that
it would not be paid off immediately because all the work has been paid up front. It's
private money involved on it, so it would be up to the backer or bondholder in the equity.

21:55 Chairman Keiser: So they get the property. What if they decide the property is not
worth much and they decide to walk?

Representative Beadle: My assumption would be that they would try to liquidate the
property in order to get back as much as they could.

22:04 Chairman Keiser: [f we take everything they can from the liquidation but there is
still money owed on the project, who pays that?

Representative Beadle: The amount of money owed would be owed to the bonder, the
equity.

Chairman Keiser: What if the bondholder walks? Gave example to elaborate on
question.

Representative Beadle: | don't know the answer to that. | would assume that if the
person who is holding the debt, if the person who made the investment and bought the
bond to begin with walks, | don't know who would be saying that money is still owed.

23:45 Representative Kreun: You mentioned the special assessments. Are those going
back to the owner of the property? How do they get paid, and who are the payments made
to?

Representative Beadle: My understanding is that when the developer sets up the bond
issuance to pay for it, the individual lots are then assessed certain amount which they pay
off over a period of time, similar to the city. | guess that would be disclosed upfront. It
might depend on what entity is holding that equity.

24:34 Representative Kreun: So then they would be paying back either to the bond
company and/or the developer?
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Representative Beadle: | believe that would be correct.

Representative Kasper: There could be a third option. The bondholder and the
developer could both go away. There is one remaining income stream from the remaining
property owners who have been specially assessed. It seems to me that would be an
opportune time for someone to come in and pay a few cents on the dollar to buy out an
income stream so that the people who have assessed properties would still be paying their
assessed valuation. At that point in time, they may be able to make a deal with the new
owner. Is that a possibility?

Representative Beadle: If the person who is person who is saying that money is still
owed in order to pay off the bond walk so that no one is asking for the remaining debt to be
paid off, | feel there would be opportunity for a developer or individual to come in, purchase
the remaining lots and the remaining liability and then restructure something with the
existing landowners.

26:15 Chairman Keiser: Do you know what the rate of interest is on this type of bond?
Representative Beadle: | do not.

Support:

Opposition:

Neutral:

Hearing closed.

Chairman Keiser: We will hold this bill.
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Municipal industrial development bond projects

Minutes: Attachment 1

45:30 Representative Beadle: Provided review of the bill.

46:38 Chairman Keiser: So it would be revenue bond in form? And the revenues would
be coming off of the lots?

Representative Beadle: Correct. The revenue would be coming off of the lots in the
development that are of the development that are done where the developer put in the
infrastructure work.

46:54 We held this bill because we wanted to be sure that the cities were not obligated to
be on the hook should the developer go belly up. Also, what would be the contingency
down the line in need be. | spent lengthy conversations with Legislative Council. We
bounced back and forth a couple possible amendments. Ultimately, Mr. Bjornson advised
me that he did not think any amendments were necessary but rather directed me to look at
the other sections within this. In order to ensure the cities are not on the hook, that is
already covered in the liability statue, 40-57-15. For the contingency to take it over, the
simplest way to address that is 40-57-19 that says that should all else fail, the city does
have the authority that they can it over should they want to.

48:42 Representative Frantsvog: In the event of a default, who bears the responsibility?

Representative Beadle: With all the bonding issues, the bond itself and the actual debt run
with the land itself. When the bond is initially put out, it is assessed on a percentage basis
to every individual lot that is being directly affected. So all lot owners, when purchasing the
lot, assume the debt of their percentage of the bond. Since the developer is the issuing
party, they should be the ones responsible for it. The way it is written, they would be the
issuer of the bond. But what this says is that if there is default by all parties, then the city
may elect to take it over. Otherwise it runs with the land.
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49:49 Representative Kreun: | would assume that if the developer did default and they
went to the bonding company, then the negotiations would take place with whomever. That
could be the city. Also, is that the $270 million that's a pass through through the state to
have that?

Representative Beadle: Where are you seeing the $270 million?
Representative Kreun: | thought the state had...I’'m not sure where | got that.

Representative Beadle: With this bill, the direct impacts of this bill change nothing in
terms of money or anything associated with any of the bonds. All this bill does is add
underground work to it.

Representative Kreun: Is there any money that the state of North Dakota could bond for?
They have money that can be used for bonding purposes. Would this qualify for that?

Representative Beadle: That very well could be true.

51:23 Representative Frantsvog: In the event of a default, nonpayment of taxes would
ultimately have the property go back to the county. If there is debt on it, then a political
subdivision is going to bear the responsibility.

Representative Beadle: |'d assume that would be if the individual lot owner ends up
defaulting. The intention and practical application of this is for a developer to develop a
residential development into separate lots. The city has the infrastructure up to the lot line
for where the development starts. This merely lets the developer utilize the stuff for the
development within that site. All of the individual lots sold to separate end users are going
to bear responsibility for the debt and taxation that will be assessed on to those lots going
forward. Or the debt placed onto those lots as a roads and infrastructure to its place.
Those end users would be assuming that debt. If every end user would end up defaulting,
then that is where Section 40-57-19 gives the municipality the ability to assume that debt.

53:05 Representative Frantsvog: My concern is for the debt on parcels which have not
been developed. Until the developer sells those parcels, he has to pay those debts. If he
defaults, ultimately the land will go back to the county. Is it virtually impossible that a
political subdivision does not bear that responsibility because it seems that they ultimately
will be the ones who are going to end up with those parcels and the debt.

Chairman Keiser: It turns out that Representative Beadle and John from Legislative
Council are spot on. According to that section, there is no liability to the political
subdivision.

54:43 The best bond you can issue in North Dakota is one that has the state of North
Dakota's name and good faith behind it. That means we are liable. You'll get the best
interest rate, the best everything on that bond. When you go down from that, the state of
North Dakota, as in the Pipeline Authority, can also issue revenue bonds that are not in the
name and good faith of North Dakota. They are issued based on the projected revenue of
the project and have nothing to do with the liability of the state of North Dakota. Cities can
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do the same thing. Cities can issue revenue bonds with the city's good name and faith in it.
Frequently they might put some equity behind it to improve their rate. Example.

57:17 Chairman Keiser: Read from and elaborated on attachment 1, Section 40-57-15
from the Century Code. We can do that, but they're not marketable unless those lots get
developed. We can pass this. When you go to market, | want to be there when you try to
get the bond market to accept this revenue bond. Bonds are useless until the bond market
accepts them.

59:23 Representative Kreun: If this bond would go to sale, it would likely be a pass
through bond without the good faith of the city. If the bond is sold and there is default by
the developer, that would go back to the bond holders, and it would be their problem.

Chairman Keiser: We could get an amendment that says that a political subdivision, if it's
a good deal for them....

Representative Beadle: That's what covered in 40-57-19.

Representative Kreun: If the state or the city wants to be a part of this risk and put some
of their good faith behind it, you may get a better bond rating. But then if there is a default,
then the city becomes part of the system to pay for it.

Chairman Keiser: Intuitively, the city would never do it. If a city had wanted to participate,
they would have been at the front end.

Representative Kreun: Example of Altru Hospital

Chairman Keiser: But it's a revenue bond. This is saying that giving the developer
authority to issue bonds without the city guaranteeing it to do infrastructure things...

Representative Kreun: You'd have to be a big operation to get that kind of bond.

Representative Beadle: The genesis for this bill is a developer and banker who contacted
me before bill deadline to run this by me. Where they were running into an issue was with
venture capital hedge funds out Colorado that liked to back developments but they utilize
bonding like this.

Representative Frantsvog: The answer I've been looking for is in the second paragraph
of 40-57-15. As your people are putting the project together, that's where the responsibility
lies, not on the political subdivision or other owners of the property.

Representative Beadle: There are no amendments because Jennifer Clark and John
Bjornson recommended this on its merits because they thought 40-57-15 and 40-57-19
provided the assurance that would be necessary.

Motion on a do pass made by Representative Vigesaa and seconded by Representative
Beadle.
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1:03:28 Chairman Keiser: | do think that in areas of super growth, there will very well
could be some venture fund capitalists looking at this and recognizing the possibility of a
better rate of return. It's really innovative.

Representative Beadle: If the market decides the bond is not worth, then this will never
happen.

Roll call on motion to do pass. Motion carries.
Yes =12
No=0
Absent=3

Carrier: Representative Beadle
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Relating to authorized municipal industrial development bond projects

Minutes: Testimony Attached

Chairman Klein: Called the hearing to order.

Representative Beadle: Written testimony and testimony from constituents, attachment (1).
(:10-5:33)

Senator Sorvaag: Asked if the purpose of wanting to do this was cheaper interest rates.
That is the primary reason?

Representative Beadle: Said absolutely and one of the other additional benefits of it is less
cash up front. The cash could then be better utilized in the rest of the project. If you are
going through conventional financing method you are often going to have to come up with
25 to 35 percent down payment upfront, which makes it cost prohibitive especially if you go
into a community like Williston that doesn’t special assess anything. If you want to do a
development on a hundred acres of land where you might have the potential of two
hundred and fifty residential units as a developer you would have to pay cash upfront to
pay for every single foot of street curb and gutter underground into that development prior
to any of these lots being able to be built on. That is why we haven't had a lot of developers
taking a bite out of Williston in the last few years with exception of a few major ones coming
out of the Denver area.

Senator Sorvaag: Said it is being used for above ground structure, is there any out east?
Representative Beadle: Said he believes there has been.

Senator Murphy: Asked if curb and gutter could be considered to be below ground because
so much of it is and how would it impact city assessing?

Representative Beadle: Said within most cities, like the city of Fargo, it really would have
next to no effect because the city is willing to bond it on their own and to special assess it
back into those lots. The cost for the sewer, water, curb, gutter, street, everything is going
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to be impacted on the lots one way or another. It will either be in the upfront lot price or it
will be spread out over special assessments.

Senator Laffen: Said special assessments currently take a development like this and the
people who buy the lots pay them back but the risk is on the city, so if there is a default the
city ends up paying back that. In this example the same sort of assessment would occur
but the risk is taken away from the city and just falls to the people who are now living in that
subdivision. In terms of that it seems this would be better for the citizens of North Dakota.

Representative Beadle: Said what Senator Laffen is saying is absolutely correct. (9:45-
10:30)

Discussion continued (10:31-14:16)

Connie Sprynczynatyk, Executive Director of the North Dakota League of Cities: In support
and see no problems with the bill. It offers another tool for another portion.

Discussion on bonding (14:56-19:13)

Representative Beadle: Said regarding the line of credit or reserve fund is often required for
a lot of the bond issuances so it is built in one way or another. Typically that is the way the
bond issuer will utilize it to help mitigate some risk that would be involved with it. In regards
to the other question he said he doesn'’t believe they would have tax exemptions.

Chairman Klein: Closed the hearing.

Committee Discussion (20:36-24:00)

Senator Laffen moved a do pass

Senator Sinner Seconded the motion

Roll Call Vote: Yes-7 No-0 Absent-0

Floor Assignment: Senator Laffen
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Thomas Beadle

From: Jim Bullis <Jim@bullislaw.com> — >

Sent: Monday, January 28, 2013 1:42 PM / Z/C‘l9 Z@)/ R
To: ‘Thomas Beadle' =
Subject: Proposed Amendment - Private Activity Bonds

Thomas,

| am in receipt of the proposed HB 1468 regarding changes to NDCC 4-57-02. As you may know, | have developed over
3,000 residential lots in Fargo, West Fargo and Minot over the last 15 years. Additionally, | represent a number of other
developersin the state. It has been very difficult to obtain financing for new housing developments in North Dakota in
the last few years. With the challenging economic conditions that banks have experienced, it is much harder for them to
lend money on speculative projects such as new developments. This has affected the number and size of developments
in the last few years, and, | believe, made it more difficult to provide affordable housing.

| believe thisamendmentis a good idea for the following reasons:

1. Underground utilities are much more expensive now than they have been at any time in the past. Cities are
requiring additional storm water capacity and the EPA is demanding higher water clarity standards. This comes at a cost
- one that is usually passed on to the homeowner one way or another. Your proposed amendment would allow
developers access to another source of capital to help with these added costs, through private activity bonds.

2. Theinterest rate charged on private activity bonds is much less than the cost of borrowing from municipalities or
banks. This lower cost of borrowing will result in lower costs to the purchasers of the individual lots.

3. Unlike grants and tax abatements, allowing developers to use private activity bonds for underground
improvements does not cost the State any money.

Let me know if | can be of further assistance.
James R. Bullis

[cid:image001.png@01CDO1B4.AAAFO3FO]

4650 38th Ave South

Fargo ND 58104

(701) 281-8001

(701) 281-8007 Fax
Jim@Bullislaw.com<mailto:Jim@Bullislaw.com>
www.MGBND.com<http://www.mgbnd.com/>

CONFIDENTIALITY NOTICE: INFORMATION IN THIS MESSAGE, INCLUDING ANY ATTACHMENTS, IS INTENDED ONLY FOR
THE PERSONAL AND CONFIDENTIAL USE OF THE RECIPIENT(S) NAMED ABOVE. This message may be an Attorney-Client
communication from the law firm of Montgomery, Goff & Bullis, P.C., and as such is privileged and confidential. If you
are not an intended recipient of this message, or an agent responsible for delivering it to an intended recipient, you are
hereby notified that you have received this message in error, and that any review, dissemination, distribution, or
copying of this message is strictly prohibited. If you received this message in error, please notify the sender immediately,
delete the message, and return any hard copy printouts. No legal advice is being provided or implied via this
communication unless you are (1) a client of Montgomery, Goff & Bullis P.C., and (2) an intended recipient of this
message. Thank You.
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Submitted to the House Industry Business and Labor Committee

Email text submitted On Behalf of Rick Mandell

Dear Representative Beadle:

This has my contact information below and links to a seminar I moderated last week at the
National Association of Homebuilders convention on Private Equity for Homebuilders.

http://www.buildersshow.com/Search/SpecialEvent.aspx?id=15153&fromGSA=1

[ am hosting a meet the money kind of hour for the time slot immediately following the
panel discussion at NAHB that is described here:

http://www.buildersshow.com/Search/isesProgram.aspx?id=15899&ffromGSA=1

My belief is that what capital needs to invest broadly in ND is certainty of execution. A law
which is discretionarily applied or where the law needs to be stretched to perhaps apply to
infrastructure finance doesn't seem to provide enough surety of execution to allow a
developer to get competitively priced tax exempt financing for infrastructure. My
understanding is that all infrastructure finance in ND has to have the full faith and credit of
the jurisdiction within which the projectis located applied to the bonds. So, each time
bonds need to be financed, eg for each phase of a masterplan, you are subject to the political
winds of the day.

Why would anyone rely on such a scheme to finance a masterplan community? The amount
of capital flowing to ND in the past, before the oil boom, has been adequate for the growth
characteristics of an agrarian society. Now, with population increases abounding and likely
toincrease in a durable way, there is little desire for capital to go there without aregular
mechanism to attractit to the State because ND is the only State which requires the full faith
and credit described above and the market demand is limited to one focus - oil. If the price
of oil drops dramatically or the Administration sharpens the rules on fracking, ND's
economy will sputter and perhaps die. Real estate investment by institutional capital is a
patient process that requires long term thinking, investment characteristics and execution
possibilities. Durable, reliable markets have been the cornerstone of big dollar
development. Its why the redevelopment of Stapleton in Denver has produced 1000 houses
a year for the last 8 years. Stapleton could not have been done without Special District
financing as no one would have enough money for the infrastructure and the housing......

While it is hard to know the exact number, the Bakken needs as many as 10,000 houses
now. It may need another 10-30,000 houses over the next 15 years as the drilling
population is supplanted by the maintenance population taking into consideration the



multiplier effect. There were perhaps 1500 starts in the first six months of last year
statewide.

The equity required to build the current needed stock is far beyond the capacity of ND's
current builders and developers. If developers need to rely on their own equity for the
houses and the infrastructure, building masterplans with a sense of place rather than 5
acres at a time so that they can roll their own limited equity from small parcel to small
parcel, will be few and far between.

Besides KKR in Williston and the related investments of the oil industry, there has been no
institutional real estate capital invested to date in ND. Itis reflected by the membership of
the Urban Land Institute where there are 24,880 members in the US however, there are
zero developer members in ND where there are only 3 members all of which are public
sector members.

Finding developers to execute competentbusiness plans with capital behind them, finding
capital for take out financing of multifamily rental and many other risks make ND an
inhospitable environment to attract talent and money. Real estate development capital has
many other places with vibrant economies to invest in. Perhaps the law in ND needs to
affirmatively attract capital by incentivizing it's reason to choose to invest in ND rather than
any of the top 100 markets which it is more likely to move to where the market demand is
not so frail and just limited to one (albeit importantly strategic) leg of the economy.

Thanks,

Rick

Rick Mandell

Aspen Portfolio Strategies Inc.
2255 Emma Road

Basalt, CO 81621
rickmandell@comcast.net
970.927.3666

970.618.6848 cell




the project or that may be outstanding when the bonds thus subordinated are
issued and delivered.

2. Nothing in this chapter, except as provided in section 40-57-19, authorizes any
municipality to do anything or for any purpose that would result in the creation or
incurring of a debt or indebtedness or the issuance of any instrument that would
constitute a bond or debt within the meaning of any provisions, limitation, or restriction
of the Constitution of North Dakota relating to the creation or incurring of a debt or
indebtedness or the issuance of an instrument constituting a bond or debt.

40-57-15. Liability of municipality for bonds - Taxing power prohibited - Bond not a
lien.

Revenue bonds issued under this chapter shall not be payable from nor charged upon any
funds other than the revenue pledged to the payment thereof, nor shall the municipality issuing
the same be subject to any liability thereon. No holder or holders of any such bonds shall ever
have the right to compel any exercise of the taxing power of the municipality to pay any such
bonds or the interest thereon, nor to enforce payment thereon against any property of the
municipality except those projects, or portions thereof, mortgaged or otherwise encumbered
under the provisions and for the purpose of this chapter. Such bonds shall not constitute a
charge, lien, nor encumbrance, legal or equitable, upon any property of the municipality, except
those projects, or portions thereof, mortgaged or otherwise encumbered under the provisions
and for the purposes of this chapter.

Each bond under this chapter shall recite in substance that the bond, including interest
thereon, is payable solely from the revenue pledged to the payment thereof, except that such
bond may be secured by a mortgage or other encumbrance on the project, or portion thereof, as
authorized in this ‘chapter, and that the bond does not constitute a debt of the municipality within
the meaning of any constitutional or statutory limitation.

40-57-16. Remedies of bondholders in general.

Subject to any contractual limitations binding upon the holders of any issue of revenue
bonds, or a trustee therefor, including the restriction of the exercise of any remedy to a specified
proportion or percentage of such holders, any holder of bonds, or any trustee therefor, for the
equal benefit and protection of all bondholders similarly situated may:

1. By mandamus or other suit, action, or proceeding at law or in equity, enforce its rights
against the municipality and its governing body and any of its officers, agents, and
employees and may require and compel such municipality or such governing body or
any such officers, agents, or employees to perform and carry out its and their duties
and obligations under this chapter and its and their covenants and agreements with
bondholders.

2. By action or suit in equity, require the municipality and the governing body thereof to
account as if they were the trustees of an express trust.

3. By action or suit in equity, enjoin any acts or things which may be unlawful or in
violation of the rights of the bondholders.

4. Bring suit upon the bonds.

5. Foreclose any mortgage or lien given under the authority of this chapter, and cause
the property standing as security to be sold under any proceedings permitted by law.

No right or remedy conferred by this chapter upon any bondholder, or upon any trustee therefor,
is intended to be exclusive of any other right or remedy, but each such right or remedy is
cumulative and in addition to every other right or remedy and may be exercised without
exhausting and without regard to any other remedy conferred by this chapter, or by any other
law in this state.

40-57-17. Exemptions from taxation.
Repealed by S.L. 1975, ch. 387, § 6.

Page No. 6

)
S

/

2-5-2e) :
a Her,,
VR
IY(s8




3/11/2013
Chairman Klein and members of the Senate Industry, Business and Labor committee,
For the record, my name is Thomas Beadle, Representative from District 27 in Fargo.

HB 1468 comes at the request of a North Dakota developer with offices in my district who is doing
residential development projects in Minot and surrounding communities. In working on one of their
latest projects, they were informed by their banker that current ND statute prohibits them from using a
private activity bond to fund water/sewer/storm underground systems as they had funded in other
states. They are currently able to fund projects such as lift stations, but municipalities have stated a
hesitancy to allowing a bond to be issued for underground services. They have this hesitancy not
because statute says that they aren't allowed to finance these projects with a PAB, but because statute
mentions other projects that can be financed, but is silent on underground work. HB 1468 was
submitted with the goal of trying to improve the accessibility of capital for developers to utilize in order
to finance developments and meet our state's housing needs. Asyou are all awaré, housing shortage is
one of the single largest problems affecting our state. We are exploring a large variety of tools to attract

developers and capital into our state, and this bill aims to add another tool to the toolbox.

Currently, North Dakota is one of the only states in the nation that limits the scope of Private Activity
Bonding. HB 1468 amends the definition section of Chapter 40-57, the Municipal Industrial
Development Act, and allows for developers to utilize Private Activity bonding to include underground
work such as sewer and water lines. In my experience, the single largest factor slowing down new
construction in oil country is the lack of speedy access to sewer and water. Cities are often unable to
construct lines quickly and this has led to a bottleneck of some developments that are waiting to get
started. Additionally, some communities that are still remembering the bust of the 80's are unwilling to
use their municipal bonding authority to special assess developments for fear that they will be on the
hook for those bonds should the oil growth grind to a halt. With the change in 1468, a developer would
have the ability to utilize bonds sold on the private market to finance the development of underground
infrastructure in a development. This could provide another alternative to conventional loans, which
could allow for more capital at better interest rates and longer payment periods in order to make the
development cash flow better and to incentivize private equity firms to get involved in North Dakota
and bring cash to the state. Tom Rolfstad, the head of the Williston Economic Development Foundation

has been traveling the country speaking at conferences entitled: "Opportunities in the Bakken; Investing



in North Dakota" and repeatedly offers the same advice to developers, "Bring Cash". This bill should

help that cash flow to our state.

To clarify the logistics of the process, I'd like to compare this to special assessments that are currently in
place in many North Dakota cities. Current law allows a city to issue a bond in order to pay for
underground infrastructure, which they then assess to the benefiting lots accordingly in order to pay
back that bond. If this bond isn't being paid back by the lots, than the city is on the hook to cover the
debt. This bill would allow a similar thing to happen, but while the city may issue the bond, it will be a
non-secure bond so that the city will not be assuming the risk, the developer would. The bond would be
based off of the credit of the developer, and they can utilize the land in the developm®nt as collateral,
and they would assess the lots inside of the development accordingly, in order to pay back the bond.
The developer would be the true issuer of the bond and would assume the risk, and the developer has
the responsibility for paying back the bond, not the municipality. Should the lots be sold off already,
chapter 40-57-15 provides some protection so that if the developer is not involved anymore, than the
bond becomes backed by a mortgage or other encumbrance on the project as stated in any purchase or
sale agreements. These bonds would then be sold on the private market to private equity companies
and other investors, who would gain interest on the bond. In the house committee, we discussed at
length about ensuring that the city doesn't become on the hook for any default. | met with John
Bjornson on a few occasions and he assured me that with the provisions in 40-57-15 the city is
protected, and that should they wish to assume the bond at some point, they have that flexibility thanks

to chapter 40-57-19. As a result, we didn't amend the bill at all.

The intention of this bill is simple, to open up another avenue for capital to flow to our state and allow
developments to take place in a quick and efficient manner. This bill aims to take risk away from the
political subdivisions, as they would not be issuing the bonds, but rather the developer would. If the
market dictates that people wouldn't want to buy bonds for this type of work, than this segment of 40-
57 would not be utilized. However, if the demand is there, this gives the option to proceed with

financing.

Mr. Chairman and members of the committee, this bill is another tool in the toolbox to address the
demands facing our state, and | ask for you to open up the doors so that private industry can work

together to solve the issues we face.

Thank you and | stand for any questions.



January 28, 2013

HB 1468- Testimony

As a first time developer on land which | has been in the family for over 100 years, the most difficult
portion of the project has been the cost of infrastructure (roads, water and sewer), the ability to finance
the infrastructure and the resulting dramatic increase in the cost of the end product, single family
housing lots and housing units.

Specifically, since the cost of the infrastructure is borne on the upfront by the developer this cost is
immediately passed along to builder or home buyer. This process is entirely different than the eastern
part of the state where the cities and counties will special assess the cost of infrastructure. We are not
asking of the cities and counties to take on that burden, we are asking for the ability to utilize private
activity bonds in a similar manner as other states.

With the proposed changes, developers would be able in one example to obtain financing from a non
traditional source (traditional source being cash or bank financing), this allows for the retention of
traditional financing to finance housing and or the remainder of the project.

In addition, the use of private activity bonds allow for the payment over a period of time instead the
need for immediate payment for the cost of the infrastructure. In this manner the ultimate homeowner
can pay for the infra structure over time as well, lowering their upfront cost of purchase. For example
in Minot, the infra structure is included in the home cost. So on a purchase price of $275,000, this may
include $70,000 of improvements. Whereas in Fargo the cost of the home maybe $225,000 with
$50,000 in specials, the Fargo home is more easily financed.

The impact of this bill is cost is more affordable housing in that the ultimate cost is lower, more supply
will be brought on line as more development is available, with no cost or risk to the city or municipality.

Sincerely,

Kent A. Busek

Stonebridge Farms of Minot



Thomas Beadle

From: Jim Bullis <Jim@bullislaw.com>
“ent: Monday, January 28, 2013 1:42 PM
o: 'Thomas Beadle'
Subject: Proposed Amendment - Private Activity Bonds
Thomas,

I am in receipt of the proposed HB 1468 regarding changes to NDCC 4-57-02. As you may know, | have developed over
3,000 residential lots in Fargo, West Fargo and Minot over the last 15 years. Additionally, | represent a number of other
developers in the state. It has been very difficult to obtain financing for new housing developments in North Dakota in
the last few years. With the challenging economic conditions that banks have experienced, it is much harder for them to
lend money on speculative projects such as new developments. This has affected the number and size of developments
in the last few years, and, | believe, made it more difficult to provide affordable housing.

| believe this amendment is a good idea for the following reasons:

1. Underground utilities are much more expensive now than they have been at any time in the past. Cities are
requiring additional storm water capacity and the EPA is demanding higher water clarity standards. This comes at a cost
- one that is usually passed on to the homeowner one way or another. Your proposed amendment would allow

developers access to another source of capital to help with these added costs, through private activity bonds.

2.  The interest rate charged on private activity bonds is much less than the cost of borrowing from municipalities or
banks. This lower cost of borrowing will result in lower costs to the purchasers of the individual lots.

. Unlike grants and tax abatements, allowing developers to use private activity bonds for underground
improvements does not cost the State any money.

Let me know if | can be of further assistance.
James R. Bullis

[cid:image001.png@01CDO1B4.AAAFO3FO0]

4650 38th Ave South

Fargo ND 58104

(701) 281-8001

(701) 281-8007 Fax
Jim@Bullislaw.com<mailto:Jim@Bullislaw.com>
www.MGBND.com<http://www.mgbnd.com/>
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2lete the message, and return any hard copy printouts. No legal advice is being provided or implied via this
communication unless you are (1) a client of Montgomery, Goff & Bullis P.C., and (2) an intended recipient of this
message. Thank You.

1



1/28/2013
Submitted to the House Industry Business and Labor Committee

Email text submitted On Behalf of Rick Mandell

Dear Representative Beadle:

This has my contact information below and links to a seminar I moderated last week at the
National Association of Homebuilders convention on Private Equity for Homebuilders.

http://www.buildersshow.com/Search/SpecialEvent.aspx?id=15153&fromGSA=1

I am hosting a meet the money kind of hour for the time slot immediately following the
panel discussion at NAHB that is described here:

http://www.buildersshow.com/Search/isesProgram.aspx?id=15899&fromGSA=1

My belief is that what capital needs to invest broadly in ND is certainty of execution. A law
which is discretionarily applied or where the law needs to be stretched to perhaps apply to
infrastructure finance doesn't seem to provide enough surety of execution to allow a
developer to get competitively priced tax exempt financing for infrastructure. My
understanding is that all infrastructure finance in ND has to have the full faith and creditof
the jurisdiction within which the project is located applied to the bonds. So, each time
bonds need to be financed, eg for each phase of a masterplan, you are subject to the political
winds of the day.

Why would anyone rely on such a scheme to finance a masterplan community? The amount
of capital flowing to ND in the past, before the oil boom, has been adequate for the growth
characteristics of an agrarian society. Now, with population increases abounding and likely
to increase in a durable way, there is little desire for capital to go there without a regular
mechanism to attract it to the State because ND is the only State which requires the full faith
and credit described above and the market demand is limited to one focus - oil. If the price
of oil drops dramatically or the Administration sharpens the rules on fracking, ND's
economy will sputter and perhaps die. Real estate investment by institutional capital is a
patient process that requires long term thinking, investment characteristics and execution
possibilities. Durable, reliable markets have been the cornerstone of big dollar
development. Its why the redevelopment of Stapleton in Denver has produced 1000 houses
a year for the last 8 years. Stapleton could not have been done without Special District
financing as no one would have enough money for the infrastructure and the housing......

While it is hard to know the exact number, the Bakken needs as many as 10,000 houses
now. It may need another 10-30,000 houses over the next 15 years as the drilling
population is supplanted by the maintenance population taking into consideration the



multiplier effect. There were perhaps 1500 starts in the first six months of last year
statewide.

The equity required to build the current needed stock is far beyond the capacity of ND's
current builders and developers. If developers need to rely on their own equity for the
houses and the infrastructure, building masterplans with a sense of place rather than 5
acres at a time so that they can roll their own limited equity from small parcel to small
parcel, will be few and far between.

Besides KKR in Williston and the related investments of the oil industry, there has been no
institutional real estate capital invested to date in ND. It is reflected by the membership of
the Urban Land Institute where there are 24,880 members in the US however, there are
zero developer members in ND where there are only 3 members all of which are public
sector members.

Finding developers to execute competent business plans with capital behind them, finding
capital for take out financing of multifamily rental and many other risks make ND an
inhospitable environment to attract talent and money. Real estate development capital has
many other places with vibrant economies to invest in. Perhaps the law in ND needs to
affirmatively attract capital by incentivizing it's reason to choose to invest in ND rather than
any of the top 100 markets which it is more likely to move to where the market demand is
not so frail and just limited to one (albeitimportantly strategic) leg of the economy.

Thanks,

Rick

Rick Mandell

Aspen Portfolio Strategies Inc.
2255 Emma Road

Basalt, CO 81621
rickmandell@comcast.net
970.927.3666

970.618.6848 cell



Beadle, Thomas R.

From: Brian.Osowski@amkoadvisors.com
“ent: Friday, January 25, 2013 5:19 PM
) Beadle, Thomas R.
N H Patrick Chaffee (PChaffee@BellBanks.com)
Subject: HB1468 PAB

Representative Beadle,

I am sending you this email in regards to proposed House Bill No. 1468. | was forwarded a copy of it from Patrick
Chaffee. First of all, | compliment you on looking at ways promote financing for much ne€ded infrastructure around the
state. This infrastructure is an essential part to these developments. As you are likely aware, municipalities have
pushed more of the infrastructure costs on to the developers. | definitely agree with this approach as itis harder and
harder for municipalities to want to take on that much debt to fund much of the growth we are seeing in the state.

I hope you don’t mind that | have one suggestion that might help make the proposed bill more effective. The current
proposed bill would allow a developer to use tax-exempt financing to help finance the infrastructure. The limitation,
however, is that this type of financing (bond) would be considered non-bank qualified. What this means is that the
traditional banks that would finance a project like this would typically not want to purchase a non-banked qualified tax-
exempt bond because they do not receive the tax benefit like they normally would with a bank-qualified tax-exempt
bond. In most situations, banks would typically rather just finance the project under traditional terms.

My suggestion is that the State already has a program in place today that helps with these non-bank qualified bonds
under its Industrial Development Bond Program. The following statement is from the ND Public Finance Authority’s
website:

ndustrial Development Bond Program

Under its Industrial Development Bond Program (IDB), the Authority makes loans to manufacturers that qualify as small issue manufacturers.
Qualified small issue manufacturers are defined within the Internal Revenue Code as "Any facility which is used in the manufacturing or production
of tangible personal property including the process resulting in a change in the condition of such property." Within that definition, the qualifying

organizations must also meet a capital spending requirement. By policy, the Authority is limited to $2,QO0,000 per project and $20,000,000

cumulative for the Program.

The interest rates paid by a qualifying manufacturer are market rates which are set through a competitive bid process whenthe Authority issues
and sells its program bonds to fund the loan. The interest rates paid by the Authority on its program bonds are the same rates the manufacturer
will pay on its loan to the Authority. For manufacturers that qualify, the IDB provides an opportunity to finance fixed assets (buildings and

equipment) with tax-exempt long-term fixed rates.

The IDB has been assigned a rating of "A+" by Standard & Poors Rating Group.

My suggestion is to expand the definition of the Industrial Development Bond Program or create another Bond Program
under the same guidelines that would allow for these development loans as well. It is my understanding that this
yrogram is rarely used. With the rating of A+ by Standard & Poors, the market that will purchase the bonds opens up to
a wider range of options. It will allow more opportunities and options available to accomplish your goal.



The Federal Government allocates to the state a Private Activity Bond Cap every year in an amount in excess of $275
million. This allocation in North Dakota rarely if ever gets used.

Again, this is just a suggestion on my part as | have always felt that the Industrial Development Bond Program is a
‘ogram that is not utilized due to the projects and size. | mention size as at $2.0 million the PACE program through
_ND becomes a more effective program when small manufactures are looking financing.

Please give me a call if you have any questions and | would be more than happy to answer them.

| hope you don’t my two cents worth. Again, congratulations on your proposed legislation. [ not only believe it is a
useful approach, but also believe that my suggestion stated above can make it even more effective.

Brian D. Osowski

AMKO Advisors

5642 Bishops Blvd. S.

Fargo, ND 58104

Ph: 218.230.4300

Fx: 866.848.8733

Email: brian.osowski@amkoadvisors.com

»M‘KO | ADVISORS

AMKO Advisors is a Registered Municipal Advisor with the Municipal Securities Rule Board (MSRB) #K0852 and the United States Securities and Exchange
~ommission (SEC) #866-01314-00.
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PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW. Therefore, if you are not the intended recipient, please notify
us immediately by telephone for instructions. Thank you. ;






