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Committee Clerk Signature 

Explanation or reason for introduction of bill/re 

Relating to drug testing the temporary assistance for needy families program .. 

Minutes: See Testimonies #1-12 

Chairman Weisz opened the hearing on HB 1385. 

Rep. Dennis Johnson: From District 13 introduced and sponsored the bill. (See Testimony 
#1) (Handouts #2-4) 

8:31 Rep. Mooney: Doesn't this bill make the assumption that the recipient would be young 
and not elderly? What about elderly having to do drug testing? 

Rep. Johnson: I have thought about this. Two things in the bill, first time applicant is tested 
the other thing is some think it is unconstitutional. Once they apply they are in and done 
retesting. I'm getting elderly, but I have to do a spot drug test when running my truck. They 
make it pretty painless to do a drug test. 

Rep. Mooney: It could be a humiliating experience for some. Do you have any idea how 
much it will cost for drug testing and which substances would be tested for? 

Rep. Johnson: The department has that cost and will give that information. 

Rep. Muscha: Who did you envision as a third party if a family member can't do it? 

Rep. Johnson: A close relative could test and be clean so no dependents are left out. 
Could be a neighbor or a friend. 

Rep. Muscha: Social workers would find them? 

Rep. Johnson: If you don't test clean if you've got a friend that can do the test for you so 
you can get the benefits for the family. 

Rep. Oversen: If they test negative the department will reimburse the cost, but I don't see 
that in the language of the bill. Was it intended to be in the language of the bill? 
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Chairman Weisz: On page 2, line 5. 

Rep. Oversen: Thank you. In rural areas will they have capability to do drug testing? 

Rep. Johnson: I live in a rural area and we have a work release program there and they 
drug test twice a day. The test kit costs $2.60 and third party administers the test so by the 
time you add on their fees it gets close to $50. I could see third parties being region offices 
for human services. 

15:44 Rep. Keith Keppenich: From District 39 testified in support of 1385. There are a 
number of private providers that do this testing and I don't think it will be overly 
burdensome. 

16:47: Rep. Mooney: The people coming to the program are poor or exceedingly poor, $2 
may not even be their pocketbook. Wouldn't that be burdensome being asked to pay for 
something and to through that process? 

Rep. Keppenich: Look at what is being spent nationally on these programs. Almost every 
employment requires a drug test. If their lifestyle has got them to this point and are coming 
in asking for help I don't think this is a burdensome requirement. 

Rep. Mooney: Are we assuming then that all the people applying for these programs are 
already on drugs? 

Rep. Keppenich: I'm not saying that. We need to look at standards when people come to 
the state for help. It is a self-certification on how they get into these programs. 

Rep. Laning: The person applying for benefits would undergo drug testing. Is there also a 
random requirement? 

Rep. Keppenich: No, it is an initial. 

Rep. Laning: Do you recall the period of time a person needs to stay clean to get a 
negative result? 

Rep. Keppenich: Depends on the drug. It's an easy procedure. 

Rep. Mooney: Have you ever been poor? 

Rep. Keppenich: Yes. 

Rep. Mooney: Did you have to go in and ask for help? 

Rep. Keppenich: Twenty years ago when we got started here we used the TANF program. 
You don't need to be poor to be on TANF. 
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Rep. Mooney: My family has used programs in my lifetime and in that time I've never been 
a drug user. To have been asked to go through one more level of requirement after having 
to eat all the crow left on my plate; and every ounce of humility left in my body and soul to 
get to that office, are we not asking too much for people to get help? 

Rep. Keppenich: You are trying to turn this into a philosophical argument. Almost every 
job requires drug testing. I don't think a drug test is a big hurdle to get over. 

OPPOS IT ION 

24(?) Rep. Kathy Hogan: From District 21 testified in opposition of the bill. (See 
Testimony#5) Handed out (Handout #6) 

30:03 Rep. Laning: Do you know how long temporary is? 

Rep. Hogan: Lifetime limit is five years. The average length of time is 6 months. 

Rep. Laning: Can you do the five years consecutively? There are some exceptions to the 
five year rule. 

Rep. Hogan: Yes you can. 

Rep. Looysen: Do you have solutions to ensure that these benefits are getting where they 
should go? Is there a better way to go about this? 

Rep. Hogan: Currently in TANF everyone has to make a self-sufficiency plan. Part of the 
plan can be drug treatment. There is screening and treatment. Not everyone is assumed 
to have a drug or alcohol program. 

Rep. Hofstad: Speaking to the people who have a drug and alcohol program, often times 
identifying these people is difficult. We enable those people to live that lifestyle when they 
receive these programs. Is that not an avenue we should be talking about? 

Rep. Hogan: The issue is how do you cast the net? How do we screen for those drug 
addictions? 

Rep. Fehr: Can you describe in detail the protocol you are talking about? What are the 
things that trigger testing and referrals? 

Rep. Hogan: Defer to the department. 

Rep. Mooney: This is focused on substance abuse rather than alcohol? Does one 
complicate life more than another? 

Rep. Hogan: Alcohol is the primary substance abuse in this state. When you test and find 
an illegal substance and then you get the law enforcement involved. Then you get a whole 
lot of follow up issues. 
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Rep. Fehr: In the handout, Florida says only 2.6% of their applicants failed the drug 
testing. In 2011 a Florida judge halted the mandated drug testing laws. What kind of drug 
law we could pass if we passed it might not be a problem? 

Rep. Hogan: Many of the drug testing programs that have been passed by states are 
currently in court. At this point I don't think we have an answer to that question. 

39:00 Shari Doe: Director of Burleigh Co. Social Services testified in opposition of the bill. 
(See Testimony #6) 

44:43 Rep.Fehr: You use the term, "it presumes people are simply guilty because they 
need temporary assistance". If D.O.T. requires drug testing or employers, does that mean 
they are presuming someone is guilty? 

Doe: No, not at all. It is a difference between a job which is a choice you make; asking for 
temporary assistance is not the same. 

Rep. Fehr: Are the current protocol procedures in place in terms of TANF and SNAP doing 
a good job of identifying people who have a drug program? 

Doe: TANF has an extensive assessment process. If they have a drug problem we 
address that and they can go through treatment. 

Rep. Fehr: They have to disclose that or are identified by drug felonies? Is there any other 
way to identify a drug problem? 

Doe: If it is not self-disclosed and not part of a criminal record probably not. 

Rep. Hofstad: This is a don't ask don't tell. We all want to identify these people and get 
them into programs that will help. How do we bring these people into a program that helps 
them? 

Doe: Will defer to my co-director in Sioux County. 

Vincent Gillette: Director from Sioux County Social Services. TANF clients have to go 
through an assessment and you are required to put in 20-30 of hours a week in depending 
on the age of your children. If you don't meet the qualification of hours you are called in to 
a "good cause" meeting where you are asked why you aren't meeting the requirements. If 
this becomes a pattern the jobs people can have them take an assessment. If the client 
chooses not to then their benefits are cut off for a whole month. 

52:03 Trina Gress: Vice President of Community Options for Residential and Employment 
Services testified in opposition to the bill. (See Testimony #7) 

57:31 Rep. Silbernagel: How would your group look at a random pool requirement of drug 
testing? 

Gress: It is a much better idea. They are getting benefits before a random test. 
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Rep. Hofstad: Early discussion about drug testing and found positive, then law 
enforcement is involved. Do you inform law enforcement? 

Gress: No, we don't unless we feel someone would be endanger. We get them into a 
treatment facility or assist them in registering for that initial screening at the human service 
center. 

Rep. Hofstad: You have no obligation to inform law enforcement if these are using illegal 
substances? If they have admitted to you to using illegal substances would you inform the 
police department? 

Gress: Yes, we will call the police department. 

Rep. Laning: You mentioned that someone under the program with the pay performance 
criteria may lose their individual benefits, but the benefits for their children continue. If a 
person is sanctioned, I am assuming they lose all of their benefits. 

Gress: Yes. 

Rep. Anderson: How long can an individual be on TANF and what is the average they are 
on the program? 

Gress: They can be on for a lifetime limit of five years or 60 months. The average time 
they are on is 6-9 months depending upon their current family situation. 

Rep. Mooney: You indicated that 6.7% were found to having used drugs. Do you know out 
of the 1 ,524 who might use alcohol on a regular basis? 

Gress: We do, but didn't bring the statistics. 

Christopher Dobson: Executive Director from the ND Catholic Conference Testified in 
opposition to the bill. (See Testimony #8) 

1 :08:57 Paul Ronnigan: Representing the Children's Defense Fund testified in opposition 
of the bill. (See Testimony #9) 

1:15 David Boeck: A state employee and lawyer for the Protection and Advocacy Project 
testified in opposition of the bill. (See Testimony #1 0) 

INFORMAT IONAL T EST IMONY 

1 :23 Carol Cartledge: Director of Economic Assistance Policy Division for the DHS gave 
information. (See Testimony #11) 

1 :32 Chairman Weisz: On page 1,  when you are referencing 11 76, so are saying we in that 
case we could require a drug test to let them back in? 



House Human Services Committee 
HB 1 385 
February 4, 2013 
Page 6 

Cartledge: Yes, according to federal law if you change the current law and modify that law, 
then drug testing would be an option. 

Rep: Fehr: Earlier it was suggested on a random drug test after they are on the program. 
Would that be allowed? 

Cartledge: Under T ANF law there is nothing to prohibit that. Under SNAP there is. 

Rep. Fehr asked her to repeat what she said. 

Cartledge: Repeated what she said. 

Rep. Mooney: Regarding HB 1176 if this becomes law. The fourth amendment is still 
applicable in that instance as well. 

Cartledge: Correct. 

HAN D E D  IN T EST IMONY 
Sidney Schock: From Cass County Social Services. (See Testimony #12) 

Chairman Weisz closed the hearing on HB 1385. 
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Explanation or reason for introduction of bill/resolution: 

Relating to drug testing the temporary assistance for needy families program applicants. 

Minutes: 

Chairman Weisz: (Spoke of HB 11 70, recorder turned off and then turned back on for H B  
1385.) I think there are some amendments from Rep. Hofstad. 

Rep. Hofstad: I move the amendments on HB 1385. 

Rep. Looysen: 

Rep. Hofstad: The amendments will eliminate the SNAP program from the drug testing. 
Looking at the eligibility for TANF the applicant will be tested when there is a reasonable 
suspicion exists. 

Rep. Fehr: Would the applicant still bare the cost of testing if they have to take one? 

Rep. Hofstad: That is correct. 

Rep. Mooney: Can you tell me what reasonable suspicion looks like? 

Rep. Hofstad: No. 

Chairman Weisz: A past attorney from the department said, "Reasonable is whatever we 
say it is". 

VO ICE  VOTE: MOT ION CARRIED 

Rep. Mooney: I am passing out an email from Phillip Longie from the Cankdeska Cikana 
Community College, Next Steps Director. (See Attachment #1) I still feel the same about 
this bill and propose we do not pass it. 

Rep. Mooney: I make a motion of a Do Not Pass as amended on this bill. 
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Rep. Oversen: Second. 

Rep. Hofstad: I think the intent of the bill is to take that recipient and put him into a 
program of rehabilitation. 

Rep. Silbernagel: WS I  has some online programs and one of them is identifying drug users 
for safety purposes and what is reasonable suspicion. There is training available to that 
effect. 

Rep. Laning: It appears to me the bill still has some benefits to provide some benefits to the 
families and the kids even if the parents are drug users. I have gotten many e-mails saying 
they don't want their tax dollars to support somebody that is on drugs. We need to assure 
the assistance funds aren't being used for drug use. 

Rep. Muscha: Looking back on my notes, no one seems to think there is a big misuse now. 

Rep. Kiefert: We are not trying to punish these people; we are trying to help them. I am for 
this. 

Rep. Mooney: I understand your position, but I believe this is a measure to try to keep 
people from what they need. They need assistance. I stand by my decision. 

ROL L  CALL  VOTE: 5 y 8 n 0 absent 

MOT ION FA ILED 

Rep. Fehr: Do Pass As Amended and re-refer to Appropriations 

Rep. Kiefert: Second 

ROLL CAL L  VOTE: 7 y 6 n 0 absent 

MOT ION CARR IED - DO PASS as Amended and re-refer to Appropriations 

Bill Carrier: Rep. Looysen 



Bill/Resolution No.: HB 1385 

FISCAL NOTE 
Requested by Legislative Council 

01/22/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
levels and approQriations anticipated under current Jaw. 

2011-2013 Biennium 2013-2015 Biennium 2015-2017 Biennium 

General Fund Other Funds General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015-2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB 1385 would require applicants to have drug testing for controlled substances as part of eligibility determination for 
the Temporary Assistance for Needy Families (TANF) and Supplemental Nutrition Assistance Programs (SNAP). 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Although there is a fiscal impact the Department cannot determine the amount of the fiscal impact due to the level of 
uncertainty with how the drug testing would be administered as the Bill is written. If the uncertainty is clarified in 
amendments to the Bill the Department expects to be able to put an amount on the fiscal note. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 
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Title. 02000 

Adopted by the Human Services Committee 

February 12, 20 1 3  

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1 385 

Page 1, line 3, remove "and the supplemental nutrition assistance" 

Page 1 ,  line 4, remove "program" 

Page 1 ,  line 9, replace "and supp lemental nutrition assistance p rog rams" with "program" 

Page 1 ,  line 1 0, replace "The" with "If a reasonable suspicion exists, the" 

Page 1 ,  line 1 0, replace "every applicant" with "an eligible recipient" 

Page 1 ,  line 1 1, remove "and every applicant for the supplemental nutrition assistance" 

Page 1 ,  line 1 2, remove "program" 

Page 1 ,  line 1 2, replace "applicant" with "eligible recipient" 

Page 1, line 1 7, remove "or supplemental nutrition assistance program" 

Page 1 ,  line 20, remove "or supplemental nutrition" 

Page 1 ,  line 21, remove "assistance program" 

Page 2, line 3, remove "or" 

Page 2, line 4, remove "supplemental nutrition assistance program" 

Page 2, line 7, remove "The individual must be advised that the" 

Page 2, remove lines 8 and 9 

Page 2, line 10, remove "assistance program benefits. "  

Page 2, line 21, remove "or supplemental" 

Page 2, line 22, remove "nutrition assistance program" 

Page 2, after line 28, insert: 

"g,_ Comply with the confidentiality requirements for substance abuse 
treatment records as governed by title 42, Code of Federal 
Regulations, part 2 .  

� Require an eligible recipient for the temporary assistance for needy 
families program to sign a release of information form at the time of 
application. The release must allow the county to receive treatment 
records and disclose that information to the department and to the 
office of administrative hearings when necessary." 

Page 2, line 30, remove "or supplemental nutrition assistance program" 

Page 3, line 4, remove "or" 

Page 3, line 5, remove "supplemental nutrition assistance program" 

Page 3, line 8, remove "or supplemental nutrition assistance program" 

Page No. 1 



Renumber accordingly 

Page No. 2 
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Roll Call Vote #: -lL----

House Human Services 

2013 HOUSE STANDING COMMITTEE 
ROLL CALL VOTE 

BILL/RESOLUTION NO.--+-'"----"--"�-

D Check here for Conference Committee 

Legislative Council Amendment Number 

Committee 

Action Taken: D Do Pass D Do Not Pass D Amended • Adopt Amendment 

D Rerefer to Appropriations D Reconsider 

Motion Made By �/2 · 110 f(__� 0 Seconded By ryp , 
Representatives Yes No Representatives Yes No 

CHAIRMAN WEISZ REP. MOONEY 

VICE-CHAIRMAN HOFSTAD REP.MUSCHA 

REP. ANDERSON REP.OVERSEN 

REP.DAMSCHEN 

REP. FEHR 

REP. KIEFERT 
REP. LANING 

REP. LOOYSEN 

REP. PORTER 

REP. SILBERNAGEL 

Total No (Yes) --------------------------------------------

Absent 

Floor Assignment 
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Representatives Yes �0 Representatives Ye� No 

CHAIRMAN WEISZ V.l REP. MOONEY V/ 
VICE-CHAIRMAN HOFSTAD v REP. MUSCHA V/ 
REP. ANDERSON \/ vREP.OVERSEN v 
REP.DAMSCHEN \/ v 
REP. FEHR \'/)' 
REP. KIEFERT \'/ 
REP. LANING V/ 
REP. LOOYSEN v 
REP. PORTER v/ 
REP. SILBERNAGEL v' 
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Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Com Standing Committee Report 
February 12, 2013 5:17pm 

Module ID: h_stcomrep_26_024 
Carrier: Looysen 

Insert LC: 13.0543.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1385: Human Services Committee (Rep. Weisz, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
and BE REREFERRED to the Appropriations Committee (7 YEAS, 6 NAYS, 
0 ABSENT AND NOT VOTING). HB 1385 was placed on the Sixth order on the 
calendar. 

Page 1, line 3, remove "and the supplemental nutrition assistance" 

Page 1, line 4, remove "program" 

Page 1, line 9, replace "and supplemental nutrition assistance programs" with 
"program" 

Page 1, line 1 0, replace "The" with "If a reasonable suspicion exists. the" 

Page 1, line 1 0, replace "every applicant" with "an eligible recipient" 

Page 1, line 11, remove "and every applicant for the supplemental nutrition assistance" 

Page 1, line 12, remove "program" 

Page 1, line 12, replace "applicant" with "eligible recipient" 

Page 1, line 17, remove "or supplemental nutrition assistance program" 

Page 1, line 20, remove "or supplemental nutrition" 

Page 1, line 21, remove "assistance program" 

Page 2, line 3, remove "or" 

Page 2, line 4, remove "supplemental nutrition assistance program" 

Page 2, line 7, remove "The individual must be advised that the" 

Page 2, remove lines 8 and 9 
Page 2, line 10, remove "assistance program benefits." 

Page 2, line 21, remove "or supplemental" 

Page 2, line 22, remove "nutrition assistance program" 

Page 2, after line 28, insert: 

"g, Comply with the confidentiality requirements for substance abuse 
treatment records as governed by title 42, Code of Federal 
Regulations, part 2 . 

.Q Require an eligible recipient for the temporary assistance for needy 
families program to sign a release of information form at the time of 
application. The release must allow the county to receive treatment 
records and disclose that information to the department and to the 
office of administrative hearings when necessary." 

Page 2, line 30, remove "or supplemental nutrition assistance program" 

Page 3, line 4, remove "or" 

Page 3, line 5, remove "supplemental nutrition assistance program" 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_26_024 



Com Standing Committee Report 
February 12, 2013 5:17pm 

Module 10: h_stcomrep_26_024 
Carrier: Looysen 

Insert LC: 13.0543.01001 Title: 02000 

Page 3, line 8, remove "or supplemental nutrition assistance program" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_26_024 
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House Appropriations Committee 
Roughrider Room, State Capitol 

H B  1385 
2/ 15/ 13 

Job 19076 

0 Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 

A B I L L  for an Act to create and enact a new section to chapter 50-06 and a new subdivision 
to subsection 1 of section 50-09-29 of the North Dakota Century Code, relating to drug 
testing for the temporary assistance for needy families program. 

Minutes: You may make reference to "attached testimony." 

Rep. Robin Weisz, District 14: Introduced the bill. 

02:38 
Chairman Delzer: I would think the Fiscal Note would come back undeterminable. 

Rep. Weisz: It probably will. There are a couple court challenges and whether that applies 
to search and seizure part of the Constitution, and if we can even require the test for TANF. 

Chairman Delzer: We'll take a recess. 
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HB 1385 
February 20, 2013 

Job 1924 1 

D Conference Committee 

Explanation or reason for introduction of bill/resolution: 

Relating to drug testing for the temporary assistance for needy families program 

Minutes: 

Rep. Kempenich moved a Do Pass. 

Rep. Brandenburg seconded. 

Rep. Pollert: The objective was to more go after the people on SNAP than the people on 
TANF. Now because of the wisdom of our federal government, we can't question the 
people on SNAP. It almost seems like we're going after the wrong people. Even though I 
am a sponsor on the bill, I can't support the motion. 

Chairman Delzer: There are a lot of working people that have to take a drug test. But I 
don't know if this is achieving the purpose we hoped for. 

Rep. Brandenburg: I'm going to support it. There are times you only get halfway to what 
you want to do. There needs to be some accountability. A drug test is not that invasive. 

Rep. Glassheim: I find it difficult to understand that we are going to significantly punish 
people for being addicted. We're all against addiction and drug use, I understand that. But 
for six months, they will have no income and an addiction. What are they going to do? 

Rep. Grande: If we were dealing with SNAP, that made sense. TANF is a different ball of 
wax. We're going after the wrong group of what we were trying to do. This is not 
beneficial. The federal government has tied our hands. 

Rep. Pollert: On one side, I want to be tough with those people. On this side, I just can't. 

Rep. Kempenich: You can look at it as a job. They are getting money from the state. 
They can find something to do. Some of these jobs may not pay the childcare bill, and then 
they go on TANF. They are getting money for not doing something or they're getting money 
because they got a kid. Yes they have issues, but everybody does. Just about any job 
these days you get a drug test. The federal government is subsidizing personal behavior. 



House Appropriations Committee 
HB 1385 
February 20, 2013 
Page2 

Chairman Delzer: This was 7-6 Do Pass out of Human Services, so it's obviously a split­
vote. 

Rep. Monson: If we pass it and someone tests positive, what happens to them? Do we 
take away the children and put them in a foster home? Do we just take away the food and 
the kids will have nothing? 

Rep. Kempenich: It's in the bottom of section 1 on page 3. They have to find a 
responsible adult to apply for these. 

Rep. Brandenburg: On page 3 line 7 or 8, they can reapply after six months. They're not 
out forever. 

Rep. Nelson: It's a surprise to some people that TANF was included in this bill. I'm 
curious about the $420,000 change to the Vision program. Is $ 100,000 for legal costs 
adequate because every state where this has been attempted it has been contested in 
court? Can anyone answer that? 

Chairman Delzer: I doubt it. In regards to the changes to the Vision program, that's what 
the department thinks. 

Rep. Nelson: What is the V IS ION? 

Chairman Delzer: That's the eligibility program. 

Roll Call Vote: 

Yes: 6 

No: 14 

Absent: 2 

Rep. Holman moved to Do Not Pass. 

Rep. Glassheim seconded. 

Roll Call Vote: 

Yes: 16 

No: 4 

Absent: 2 

Carried by Rep. Holman. 



Amendment to: HB 1385 

FISCAL NOTE 
Requested by Legislative Council 

02/13/2013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d "t" r ·  t d  d t l  eve s an appropna 10ns an ICipa e un er curren aw. 

2011-2013 Biennium 2013·2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures $595,828 

Appropriations $595,828 

2015-2017 Biennium 

General Fund Other Funds 

$175,600 

$175,600 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011·2013 Biennium 2013-2015 Biennium 2015-2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB1385 would require applicants to have drug testing for controlled substances as part of eligibility for the 
Temporary Assistance for Needy Families (TANF) program. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

On average 205 applicants meet all other eligibility requirements and are granted benefits under the TANF program 
each month, this fiscal note assumes 6% of new applicants will have a history of drug use. This equates to 12 
eligible recipients each month that could be deemed as reasonably suspicious, if these individuals are subject to 
mandatory drug testing at a cost of $52.50 per test, the estimated costs for the 2013-2015 biennium would be 
$15,120, of which all is general fund. On average 1 ,596 current TANF recipients are granted benefits each month, 
since 50% of these recipients participant in JOBS, which is an employment and training contract and are already 
subject to employer drug testing, this fiscal note assumes 6% of the 798 recipients who are not already being tested 
by an employer will have a history of drug use. This equates to 48 eligible recipients that could be deemed as 
reasonably suspicious, if these individuals are subject to mandatory drug testing at a cost of $52.50 per test, the 
estimated costs for the 2013-2015 biennium would be $60,480, of which all is general fund. Also there would be an 
additional general fund cost of $420,228, for current system changes to Vision; these changes would be required for 
TANF to accommodate drug testing disqualification and monitoring. If delayed implementation occurs the 
department will have the opportunity to address these system changes in the new eligibility system that is currently 
being developed. The department does not anticipate additional costs to include changes for drug testing 
disqualification and monitoring into the new system. An additional $100,000 in general fund, is included to pay for 
legal costs associated with clients appealing drug test eligibility denials and/or challenging the violation of their 
fourth amendment right to unreasonable search and seizure. The fiscal note presumes no caseload or drug test cost 
increase for the 2015-2017 biennium so the impact remains at $75,600 for the drug testing and $100,000 for legal 
costs for the 2015-2017 biennium. 



3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

For the 2013-2015 biennium the department expects to expend general fund of $75,600 for drug tests for individuals 
applying for the TANF program, $420,228 for changes to the current Vision system, and $100,000 for legal costs. 
For the 2015-2017 biennium the department expects to expend general fund of $75,600 for drug tests for individuals 
applying for the TANF program and $100,000 for legal costs. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 

The department will need a general fund appropriation increase of $595,828 for the 2013-2015 biennium and 
$175,600 for the 2015-2017 biennium. 

Name: Paul R. Kramer 

Agency: Department of Human Services 

Telephone: 701-328-1980 

Date Prepared: 02/01/2013 



Bill/Resolution No.: HB 1385 

FISCAL NOTE 
Requested by Legislative Council 

01/2212013 

1 A. State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to funding 
I I d 

. f t' 
. 

t d d t l  eve s an appropna tons an tctpa e un er curren aw. 
2011-2013 Biennium 2013-2015 Biennium 

General Fund Other Funds General Fund Other Funds 

Revenues 

Expenditures 

Appropriations 

2015-2017 Biennium 

General Fund Other Funds 

1 B. County, city, school district and township fiscal effect: Identify the fiscal effect on the appropriate political 
subdivision 

2011-2013 Biennium 2013-2015 Biennium 2015·2017 Biennium 

Counties 

Cities 

School Districts 

Townships 

2 A. Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the provisions 
having fiscal impact (limited to 300 characters). 

HB1385 would require applicants to have drug testing for controlled substances as part of eligibility determination for 
the Temporary Assistance for Needy Families (TANF) and Supplemental Nutrition Assistance Programs (SNAP). 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which have fiscal 
impact. Include any assumptions and comments relevant to the analysis. 

Although there is a fiscal impact the Department cannot determine the amount of the fiscal impact due to the level of 
uncertainty with how the drug testing would be administered as the Bill is written. If the uncertainty is clarified in 
amendments to the Bill the Department expects to be able to put an amount on the fiscal note. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 

A. Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and fund 
affected and any amounts included in the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line item, and 
fund affected and the number of FTE positions affected. 

C. Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, for each agency and fund 
affected. Explain the relationship between the amounts shown for expenditures and appropriations. Indicate whether 
the appropriation is also included in the executive budget or relates to a continuing appropriation. 



Name: Paul R. Kramer 

Agency: Department of Human Services 

Telephone: 701-328-1980 

Date Prepared: 02/01/2013 
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Com Standing Committee Report 
February 20, 2013 10:29am 

Module ID: h_stcomrep_32_008 
Carrier: Holman 

REPORT OF STANDING COMMITTEE 
HB 1385, as engrossed: Appropriations Committee (Rep. Delzer, Chairman) 

recommends DO NOT PASS (16 YEAS, 4 NAYS, 2 ABSENT AND NOT VOTING). 
Engrossed HB 1385 was placed on the Eleventh order on the calendar. 
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2013 TESTIMONY 

HB 1385 



Mr. Chairman and members of the House Human Services Committee, 

I'm Representative Dennis Johnson and I represent District 15 in Devils Lake 
House Bil l  1385 now before this committee re lates to instituting a drug testing requirement for those seeking 
benefits under TANF or SNAP. Drug use by welfare recipients is a real problem in this state . Studies have 
shown that recipients of TANF and SNAP who use drugs have a high degree of unemployability because of 
such drug use. This bil l isn't meant to be a penalty on those using drugs. Instead, it's meant to be an incentive 
to keep them c l ean . Taxpayers shoul dn't have to subsidize the drug use of those seeking publ ic assistance. If 
a person can afford drugs, they shouldn't be asking for public assistance. 

This bil l  would require anyone applying for benefits under TANF or SNAP to submit to a drug test before 
being e ligible for the programs. The costs of such testing would initial ly be borne by the individual seeking 
assistance. If the drug test comes up negative, the individual would be reimbursed for the cost of the test. But 
if the drug test is positive, that individual would be ineligib le for the program for one year and must bear the 
cost of the test themselves. A second positive drug test would increase that ineligibility period to three years. 
As a way of incentivizing people to keep c lean, a shorter six month ineligibility period would apply if a 
person successful ly completes a substance abuse treatment program. Because this bil l would not affect 
benefits under Medicaid, e l igib l e  individuals would be able to receive such treatment under that program. 

It's important to note that this bil l does not affect the benefits of dependent children under age 18. A parent 
failing the drug test wil l be able to designate a third party to receive and use those benefits for the children. 
Several states have already impl emented this type of legislation and numerous others are currently 
considering similar requirements. 

T ANF was established by Congress in 1996, and was meant to hel p  end dependence on the government by 
promoting job preparation, employment, and marriage. The terms of TANF inc lud e  such things as work 
search and work requirements, among others. 

Congress has authorized states to test welfare recipients for use of control led substances and has a l lowed 
states to sanction welfare recipients testing positive for drug use. Studies have shown that those using drugs 
are less l ike ly  to be employabl e  because of their drug use. M any private employers now require drug testing 
as a prerequisite to employment, and welfare recipients on drugs woul dn't be hirable  because of that fact. 
Studies have shown that a strong correlation exists between drug use and employability of an individual .  

Drug use is also harmful to families. It affects the ability of parents to provide the care, supervision, and 
guidance that children need. There is empirical evidence showing unhealthy outcomes for children whose 
parents use drugs. 

This bil l provides a needed incentive for people to keep c lean from drug use. The passage of this bil l through 
your committee is an important first step in encouraging a meaningful discussion on this issue . While there 
may be a need for certain revisions to the bill  as it currently stands, I hope this committee recognizes the 
importance of implementing a drug test requirement. I respectful ly ask this committee to give a "Do Pass" 
recommendation on House Bil l  1385, and wil l now stand for any questions from the committee. 

Representative Dennis Johnson, District 15 
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D r u g  T e s t i n g  a n d  P u b l i c  A s s i s t a n c e 
November 2012 
Quicl< Fact : At least 2 8  states put forth proposals in 2 0 1 2  to require drug testing or screening for public assistance applicants o1 ·  recipients. 

Three states passed legis l ation in 20 1 1  and four states have passed legislation in  2012, bringing the total n u mbe1· of states to seven. In 2012,  l..llil!:l passed legislatio 

requiring a pplica nts to complete a written questio n n aire screening for drug use and � passed legislation requiring drug tests for all applicants for Temporary 

Assistance for Needy Families. Tennessee approved a bill to require s ubstance abuse testi ng for all applicants and � passed a measure requiring all applicant' 

TAN F  to be screened for Illegal d rug use. 

M a p  of 201 2  State Legislative Proposa ls 

, ... � .. 

- 1empora1y Ass1st.c;rH:e fof NMdy F-t��mlhes (TANF) onlv ( 1'::11 
- TAtlF .o- Supple"'ental Nutrition J.o.ssisbnC'!. (SNAP/foo� stamps) [3) 

lM TAHF + SNAP + H!!.dK<�id (2) 
I;)�;�·':·:.��� TAilF ..,. other st.t� or loc,.l ;,nisbnc��t p10Q1 d!'11S: [4] 

H i s t o ry a n d  O v e rv i e w  
States have proposed drug testing of applicants and recipients of public welfare benefits since federal welfare reform I n  1996. The federal rules permit drug testi ng a� 

of the Temporary Assistance for N eedy Families block grant. In recent years, many states have proposed some fonm of d rug testing or screening for applicants. In : 

over 20 states proposed legislation that would require drug testi ng as a condition of eligibility for public assista nce programs. In 2 0 10 at least 12 states had similar 

proposals. None of these proposals became law because most of the legislation was focused on "suspicion less" or "random" d rug testing, which is at odds with a 201  

Michigan Court of Appeals case. Marchwinskl v .  Howard ruled that subjecting every welfare applicant In  M i chigan to a drug test without reason to believe that drugs 

being used, was u nconstitutional .  

2 0 1 1  Leg islation 

At least 36 states put forth proposa ls in  2011 around drug testing of welfare (Temporary Assistance to Needy Famil ies - TAN F) a n d  food stamp (Supplemental N utrll 

Assistance Program - S NAP) recipients. Three states enacted legislation :  

Arizona established a temporary requirement for fiscal year 2 0 1 1 - 2 0 12 requiring the department to screen a n d  test applicants who they have a reason to believe a 

engaging in illegal substance use (�)- This bi l l  was signed by the Governor on April 6, 2 0 1 1 .  

Florida passed a l a w  (�) requiring a l l  appl ica nts for T A N  F benefits t o  be tested. Applicants must b e  notified of t h e  drug testi ng requirement a t  the time o f  

application, a n d  are required to p a y  for the test. I f  they test negative the applicant will b e  reimbursed f o r  t h e  cost by adding the amount t o  their benefit check. If a 

applicant tests positive the applicant is ineligible for benefits for one year, but can rea pply in 6 months If he/she completes an approved substance abuse 

treatment program. A parent's positive test result does not affect the child's eligibility for benefits; however, any ben efits received must be disbursed through 

a protective payee who must also pass a drug test. The Governor sig ned the bill on May 3 1 ,  2 0 1 1  and went into effect on July 1, 2 0 1 1 .  Florida's law is the first sine 

Michigan's pilot program was chal lenged in the courts and ruled unconstitutional in 2003.  The American Civil Liberties Union filed a lawsuit to stop the bi l l  from bein• 

impl emented. A federal judge ordered a temporary injunction a nd Governor Scott has appealed the decision.  The issue is still pending a final court rul ing.  

M i ssouri passed !:if.l.n requiring the department to require a urine drug test for al l  applicants and recipients of  TAN F for whom they have reasonable cause to belie· 

based on screening that they are engaged in  I l legal use. I f  the individual tests positive or refuses to take the test, they are ineligible for benefits for three years uni(  

they enter a nd complete a substance abuse treatment program, in which case they can reapply in  six months. Casewo rkers are also required to report suspected ch 

abuse as a result of drug abuse if caseworker knows they tested positive or refused to test. Governor N ixon signed the bill into law on July 12,  20 1 1  and took effect 

August 28,  2 0 1 1 .  

' ·;.u;. (;. � 



20 1 2  Leg islation 

A t  least 2 l l  states p u t  forth proposals requil·ing drug testing for public assistance applicants o1· reci pients in 2 0 1 2 .  Four states, Utah, Georgia, Tennessee and Oklaho 

passed legislation. 

Utah passed � requi ring individuals applying f01· cash assistance to complete a written questionna i re screening for Il legal drug use. I f  there Is reason to believ 

person has a su bstance use disorde1· or is engaging In Illegal d rU(J activity, the applicant must take a drug tesl. If the test is positive, the individual is required to 

complete treatment and remain drug free in orde1· to receive benefits. The state will terminate benefits f01· an applicant: who 1·efuses to take the test. Governo1· Herb· 

signed the bill into law on Ma rch 23, 2 0 1 2 .  

Georgia passed H B  8 6 1  requiring dnJg tests fo1· a l l  individuals applying for Temporary Assistance for Needy Famil ies benefits. Applicants must be notified of t h e  d1·u� 

testing requirement at the time of application, and a 1·e required l:o pay fo1· the test. H an applicant tests positive the pe1·son is ineligible f01· benefits fDI' one month < 
until he or she tests negative. A parent's positive test: 1·esuil: does not a ffect the child's eligibility f01· benefits; however, any benefits received must be disbursed thro 

a protective payee who must also pass a drug test. Governo1· Deal signed the bill on April 16, 2012 and goes into effect July 1,  2 0 1 2 .  

Tennessee passed �requiring a substance abuse test of al l  applicants for welfare benefits. Applicants a re 1·equlred t o  p a y  f01· t h e  test. If the test i s  positive a 
confirmation test is req u i red, which is paid fo1· by the lab.  Applicants with a confirmed positive test result are ineligible for benefits f01· one year. Individuals can rear 

f01· benefits after six months if they complete a substance abuse treatment program and have two negative drug tests. A parent's positive test 1·esult does not affecl 

child's eligibility for benefits; howeve1·, any benefits 1·eceived must be disbursed through a protective payee. 

Oklahoma passed Hli 23Afl requll·ing the Department of Human Services to screen all  adult appl icants fo1· Temporary Assistance fo1· Needy Families {TA N F) to deten 

if they are engaged in  I l legal use of controlled substances. If so, the applicant's request for benefits shall  be denied. The bill was signed by Governor Fal l in on May 1 
2 0 12 and goes into effect Novembe1· 1, 2 0 1 2 .  

Prog rams Inclu ded 

Several states include other assistance programs, such as medical assistance, Supplemental Nutrition -Assistance Program :(S NAP, also formerly known as food stam 

child care, and othe1· state-funded programs. At least 12 states include language requiring testing only if  there · is reasonable cause to believe the person I s  using l l l 1  

substances. In most cases, i f  the applicant or  recipient tests positive they are ineligible for benefits for a speclfied :period of t ime or until they complete a substance 

abuse treatment program. TI1e requirements often do not affect the eliglbllty o f  a child I n  a home where the ·parent tests positive, however, a family member or otl· 

designated person who has also passed a drug test is required to be the protective payee for the .child's benefits. 

Below is a table listing states with proposals in 2012 and the programs included: 

I Temporary Assistance to Needy Families (TANF) 

I TANF + Supplemental Nutrition Assistance Program only (SNAP, also l<nown as \ food stamps) 
I 

I TANF + Medicaid 

�-���!:_�-���:�-�-����__:>!.�����---?.!.�-�-�-�-�-�---·- ·--- _____ .. ______ --------·-------· -- ··--------- . ·-----

28 Al, AZ, CA, CO, GA, HI, !A, ll, I N ,  KS, I<Y, LA, MD, M l ,  MN, MS, NE, NJ ,  NY, OK, SC, SO 

TN, UT, VA, WA, WV, W'l 
!A, II, Ml, I<Y, SC, SO 

GA, I<Y, SC 

GA, Ml,  MN, MS 

For more information, contact Rochelle Finzel in the NCSL Denver office at 303.364.7700 or cyl-into@ncsl.org 

Denver OHice 
Tel : 303-364-7700 I Fax: 303-364-7800 I 7700 East First Place I Denver, 

co 80230 

©2013 National  Conference of State Legislatures. All Rights Reserved, 

WC!shington Office 

Tel : 202-624-5400 I Fax :  202-737-1068 I 444 N orth Capitol S treet, N .W . ,  Suite 5 1 5  I Wast 

D . C . 2 0 0 0 1  



Cankdeska Cikana Communit::J College 
N EXT STEPS P R OJECT 

PO Box 269 
Fort Totten, ND 58335 
Phone: 701-766-1375 

Fax: 701-766-4077 A L-t.n: Carla Carmona 

P U R POSE 

The "N ext Ste ps"  p rogra m  i s  inte n d ed to p rovide h e alth re lated ed ucation a n d/o r t ra i n i n g  to N a tive 

A m e rica n TAN F  recipients a n d  N a tive A m ericans with low income, so that they c a n  a c q u i re the s k i l l s  to 
get a bette r pay ing job in one of the hea lth p rofess ions .  

The "Next Ste ps" p rogra m can ass ist  with such expe nses as :  tuitio n;  books; fees;  tra nspo rtat ion;  
c h i l d c a re; hous ing ass ista n ce; e tc .  

Howeve r, " N ext Steps" wi l l  not pay fo r o l d  b i l ls ,  or for  a ny 
·
outsta n d ing b a l a n ces o n  p e rso n a l  a ccounts .  

The p rogra m wfl l  o n ly ass ist with  curre'n t  expenses.  

E L I6 1 B I UIY 

1 .  Appl ica n ts m us t  b e  a n  e n ro l led  m e m ber  of  a fed e r-a l ly recogn ized I n d i a n  Tribe a n d  a res i d e n t  of 

N o rth D a kota ,  with the exception of Sta n d i n g  Rock Reservatio n  w h i c h  exte n d s  into South D a kota . ( 
2 .  A l l  a pp l i ca n ts m ust h ave been a ccepted into the "Next Steps" p rog ra m thro u g h  t h e  a p p l icat ion 

process. 

3 .  A l l  a p p l icants m ust be enrol led i n  a Co l lege/ U n ive rsity o r  vocat io n a l  e d ucati o n  p rog r a m  w i t h i n  t h e  

state of N o rth Da kota . 

4 .  A l l  a p p l i ca n ts wi l l  b e  req u i red to b e  d rug tested a n d  shou ld  b e  aware that t h e  " N ext Ste ps" 

p rogra m h a s  a ZERO to lera n ce p o l icy. 

5 .  App l ica n ts w h o  a re a p ply ing a s  low i n co m e  stude n ts m ust not exceed the i n co m e  level  fo r t h e i r  s i z e  

fa m i ly, which  i s  as  fo l lows: 

Fa m ily s ize of one . . . . . . . .  $ 23, 798 F a m ily s ize of two . . . . . . . .  $ 3 8 , 9 8 2  

F a m i ly s i z e  of t h ree . . . . .  $ 5 3 , 5 14 F a m ily s ize of fo u r  . . . . . . . .  $ 66, 052 

F a m i ly s i ze of five . . . . . . . . $ 77,962 Fa mi ly  size of s ix . . . . . . . . . . . $ 9 1, 17 2  

If  y o u  a re u n d e r  the age o f  24 with n o  d e p e n d e nts, a copy or y o u r  p a re n ts' l a t e st fi led i n co m e  tax 

return w f l l be the dete r m i n i ng docu m e nt.  

8/3/2 0 1 1  



Next Steps Prc,ject 
Conkdeska Cikana Comm unit)l Coliege 

O'Tcmka Tewiccthidapi Progrorn 

Next Steps Project Application F o rrn 
The Next Steps Project provides academic cmd nonacademic support services to A merican Indian stude::nts in 
Pre--Nursing, LPN, ADN, BSN programs, Social Work, Nutrition &. Diel:etics, and otht:;r Allied Nealth 

professions at tribal/junior colleges and four year colieges & universities in North Dakota. 

To apply for the Next Steps Project: 

1.  Complete and submit  this N ext Steps Project Application Form. 

• Attach tribal enro l lment verification 

• Or, degree of Indian b lood (BIA Form 4432) 

• Attach income verification 

• Attach TANF verification {if applicable} 
• Su bmit Unofficial Academic Transcripts {copies) from h igh school a n d/or col leges/universities 

attended 

2.  You wi l l  be notified regarding your status in the project. 

3 .  If accepted, you wil l  be required t o  undergo : 

• Ba-ckground check (State/Federa l/Tribal) 

• Drug testing 

AI! aemacatian mfiterials must: be submitted to: 

Next Steps ProJect 
ATTN: Carla Carmona, Administrative Assistant 
Cankdeska Cikana Community College 

· PO Box 269 
Fort Totten, ND 58335 
Phone: (701) 766�1375 or (701} 766-1326 
OR FAX transcripts to Next Steps: (701} 766-4077 
www. littlehoop.edu 

If you have any questions regarding your application to Next Steps please contact us. 
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Workplace Drug Testing in North Dakota I Nolo .com Page 1 or J 

Sign In {/login) j Stlpport (/customer-support) I Show Cart (lproductslchcckoutJcart/) 

·,;A NOLO 
LAW for A L L  

ill 

Get Informed 
F ree Legal Information (/legal­
encyclopedia/) 

Workplace Drug Testing in North Dakota 

Do It Yourself 
Shop at Nolo (/products/) 

N o rth Dakota law doesn't restrict an employer's right to drug test employees or 
app licants. 

0 Uke Send Sign Up to see what your friends like. 

Has your employer or prospective employer in North Dakota asked you to take a drug test? Federal law places few 
limits on employer drug testing: Although the federal government requires testing by employers in a few safety­
sensitive industries (including transportation,  aviation, and contractors with NASA and the Department of Defense), 
federal law doesn't otherwise require - or prohibit drug tests. For the most part, state and local laws determine 
whether an employer may test employees and applicants for drugs. 

North Dakota Drug Testing Laws 
Although many states have passed laws regulating or restricting an employer's right to require drug testing, North 
Dakota is not one of them. North Dakota has no comprehensive law addressing drug testing in private employment. 
Instead, North Dakota law provides only that: 

An employer who requires drug testing must pay the cost of the test. 

In workers' compensation cases, an employer may require an employee to take a drug test following an accident 
or injury, if the employer has a mandatory policy of testing under these circumstances or the employer or a 
physician has reasonable grounds to suspect that the incident was caused by impairment due to alcohol or drugs. 
An employee who tests positive or refuses to take a test in these circumstances forfeits the right to benefits. 

Because North Dakota doesn't otherwise place limits on an employer's right to drug test, drug testing is not prohibited 
or restricted, unless it violates other legal provisions (such as a law prohibiting discrimination; see below). 

Leg al Claims for D rug Testing 
Because North Dakota law doesn't put any limits on workplace drug testing, employees who believe their test was 
illegal will have to rely on other legal theories. For example, an employer may run into legal trouble based on who is 
tested or how the test is conducted. Here are some examples: 

Disability discrimination. The Americans with Disabilities Act (ACA) protects an applicant or employee who is 
taking medication for a disability. Some prescribed medications can result in a positive result on a drug test, and 
some drugs that would otherwise be illegal (such as opiates) are legitimately prescribed for certain conditions. If an 
applicant is tumed down because of a positive drug test, and the applicant's medication was legally prescribed for 
a disability, the company could be liable (unless the drug is medical marijuana). 

Other discrimination claims. An employer who singles out certain groups of employees- for example, by race, age, 
or gender- for drug testing could face a discrimination claim. 

Invasion of privacy. Even an employer that has a legitimate reason to test might violate employee privacy in the 
way it conducts the test. For example, requiring employees to disrobe or provide a urine sample in front of others 
could be a privacy violation, depending on the circumstances. 

Defamation. An employee might have a valid claim for defamation if the employer publicizes a false positive result, 
if the employer acts in bad faith and knew (or should have known) that the result was incorrect. 
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Testi mony -- H B  1385 

H u m a n  Service Comm ittee 

Feb 4, 2012 

By Representative Kathy Hoga n 

Chairman Weisz a n d  m e m bers of the Comm ittee, my name is Kathy Hogan, I re present D istrict 2 1  

which i s  ce ntral Fa rgo. I am concerned a bout HB 1385. 

I am concerned a bout HB 1385 ba sed on my experience a s  the Directo r of Cass County Soci a l  Se rvices. 

The vast m ajo rity of ind ivid ua ls  who a pply for fina ncia l a ssistance in  N orth Da kota a re e m ba rrassed a n d  

ashamed t o  a pply fo r h e l p .  

There a re three primary reasons ind ivid ua ls  a ppl ied fo r a ssista nce. Fi rst, a single wom a n  become 

pregnant a n d  decides to keep the chi ld .  This is a very difficult choice a n d  she wi l l  face m a ny d ifficu lties 

inc luding the need to ask fo r fina ncia l help.  I bel ieve this is a wise cho ice and that we as the com m u n ity 

need to support her decisio n.  Another common example is the stay at home mother with two or three 

chi ldren whose husband seriously a b u ses her. She a nd the ch i ldre n  end u p  in  a short term domestic 

violence she lter. She a p p l ies for financia l  help to assist her in  the tra nsitio n .  G ra n d p a re nts l iving o n  

social secu rity agree t o  take their grandchi ldren beca use o f  their d a ughter's inab i l ity t o  care fo r h e r  

ch i ldre n .  They can't afford t h e  a d d ition a l  costs a n d  ask for he lp .  

When these people a pply for a ssista nce they a re ofte n very d istra ught. The counties wo uld  inform them 

that  they need to get a d rug screen which typica l ly costs between $30 a n d  $ 100. M ost people wi l l  not 

have those fu nds avai lable.  In smal l  rura l counties, they wo uld  often have to travel to a rra nge a 

screening .  

A second m ajor concern is t h e  section rega rding protective payees. There is currently a shortage o f  

protective payees for v u l nera ble a d u lts. F inding protective payees fo r TAN F  fa m i l ies  wou l d  create 

a nother m ajor cha l lenge. This b i l l  wou l d  create significant work by cou nty e l ig ibi l ity staff a n d  doesn't 

identify what is to ha ppen if a protective payee is not ava i lable.  

Perhaps it  is t ime fo r the NO Legislatu re to d o  a co mprehe nsive review of the cu rre nt TAN F  laws a n d  this  

pro posal should be turned into a study reso l ution. 

Being poor is very h a rd and the a ctua l  consumers of TAN F  typica l ly don 't speak for themse lves. I u rge 

yo u to visit with actua l  recipients before passing such a major piece of legislatio n.  

Tha n k  you fo r yo u r  time a n d  I a m  wi l l ing to a nswe r a ny questions . 
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Random Drug Testi ng  of TAN F  Rec ip ients is 
Costly,  I neffective and H u rts Fami l ies 
Matt Lewi s ,  E l izabeth Ke nefick, and E l iza beth Lower-Basch 

Substance abuse and addiction can interfere with parents ' abi l ity to get and keep jobs,  as well  as contribute to child 
abuse and neglect. While only a smal l fraction of low-income fami l ies receiv ing cash assistance under the 
Temporary Assistance for Needy Families (T ANF) suffer from these problems,  they are of legitimate concern for 
the TANF program. In recognition of this fact, states have developed a range of approaches to identify TANF 
recipients who abuse alcohol or other drugs, and refer them to appropriate treatment services. • 

However, one approach has received disproportionate attention in recent years - mandatory drug testing for 
parents applying for or receiving TANF assistance. In 20 1 2  alone, legislators in at l east 28 states proposed bil ls  
related to drug screening and testing with some even extending it to recipients of other publ ic benefits as wel l ,  such 
as unemployment insurance, medical assistance and food assistance. 1 At the federal level,  Senator Dav id Vitter 

(R-LA) has offered bi l ls  and amendments multiple times to impose mandatory drug testing on TANF recipients 
and deny them el igibility if they fai led a second test after treatment.2 Furthermore, during the most recent debates 
around extension of federal extended unemployment insurance benefits, House Republicans proposed requiring 
mandatory drug testing to receive unemployment insurance.3 

Proposals for mandatory drug testing of TANF recipients raise multiple concerns. F irst, these proposals are based 
on stereotypes about the prevalence of substance abuse among recipients, and not e vidence. Proponents often 
claim that drug testing wil l  save money, assuming that many applicants wil l  be denied benefits. However, the 
experience of F lorida, the one state that has recently implemented universal testing of applicants, i s  that few 
applicants test positive .  During the four months of F l orida' s mandatory drug testin g  program only 2 .6  percent of 
the state' s  appl icants, ( 1 08 of 4,086 applicants) failed the drug test and an additional 40 people canceled their 
appl ications. Universal testing is a costly, flawed and inefficient way of identifying l ow-income parents in need 
of treatment. Better alternatives exist and are already being implemented to addres s  drug abuse among TANF 
beneficiaries and ultimately  reduce their barriers to work. 

Second, universal random drug testing may well be unconstitutional . In 200 3 ,  Michigan ' s  drug testing program 
was struck down as a violation of the Fourth Amendment' s protection against searches without reasonable cause 
and more recently, in 20 1 1  a U . S. District Judge halted enforcement of Florida' s l aw mandating drug tests for 
applicants .

5 Finally, and most important, sanctions for noncompliance put vulnerabl e  chi ldren at risk. In 
particular, policies that require appl icants to travel to testing faci l ities - and even to pay up front for the cost of 
tests - impose a sign ificant burden on low-income fam ilies, who often are in cris is  by the time they seek 

' See CLASP ' s  companion brief for information on alternatives to suspicionless testing: El izabeth Kenefick and E l izabeth Lower-B asch, 
"Helping T ANF Recipients Overcome Addiction: Alternatives to Suspicionless Drug Testing," CLASP, October 20 1 2, 
http ://ww\v .c l asp .org/adm in/site/pub I ications/fi les/Hel pin g -T A NF-Rec ipients-Overcome-Addicti o n .  pdf . 
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assistance from TANF. State and federal po licymakers should not enact more barriers to a safety net program 
that protects l ow-income children and families when there are alternative ways to identify substance abuse that do 
not risk s imilar harms. 

Drug Test i ng is Expens i ve a n d  I neffi c ient  

Random o r  widespread drug testing is an ineffi cient use of taxpayer money.  As mu ltip le states have determined,  it 
i s  costly to administer, especia l ly  when precautions are taken to prevent fal se resu lts, and is not cost-effective for 
identifying true cases of substance abuse. Testing should be l imited to cases where agencies have good cause to 
believe that a client may be using drugs, or where the client has acknowledged drug u se and agreed to participate 
in a treatment program. 

S m a l l  S ha re of Reci pients Abuse D rugs 

Proponents of drug testing suggest that substance use is widespread among TANF recipients - and a major cause 
of their poverty. In fact, research finds little evidence that drug use and/or abuse is p articularly prevalent amo n g  
TANF beneficiaries .  Studies have varied widely,  putting the portion o f  the TANF recipient population with a 
substance abuse disorder at anywhere between four and 37 percent, but the variation is due in part to the 
definitions and measurement methods. Rates are on the lower end when they are indicators of abuse of or 
dependence on il l icit drugs, whereas the rates increase when they signify drug use and/or include alcohol abuse .6 

In 1 996, the N ational lnstitute of Alcohol Abuse and Alcoholism found that "proportions of welfare recipients 
using, abusing, or d ependent on alcohol or il licit drugs are consistent with proportions of both the ad ult U . S .  
popul ation and adu lts who d o  not receive welfare ."7 Furthermore, Michigan, t h e  first state t o  have imposed 
random drug testing on T ANF beneficiaries, found that onl y  1 0  percent of recipients tested positive for i l l icit 
drugs, with 3 percent testing positive for "hard" drugs, such as cocaine. 8 As noted above, F lorida had even l ower 
rates of positive tests during its recent testing program. Again, these rates are consistent with its general 
popu lation . 9 Whi le  other studies show that TANF recipients are somewhat more like ly  to have tried i l l icit drugs or 
have substance abuse disorders than the general population,  the fact remains that a l arge majority of recipients do 
not use drugs. 

Nevertheless, for the sma l l  group of TANF recipients that do struggle with substance abuse, it can be a signifi cant 
barrier to employment. The obstacles are often multiplied as substance abuse tends to co-occur with other barriers 
to employment, s u ch as mental health issues and domestic violence. 10 Many states recognize this and as 
high l ighted below and outl ined in the companion brief, Helping TANF Recipients Overcome Addiction: 
A lternatives to Suspicionless Drug Testing, states already have policies to identify and treat such individuals .  

Chem ical  Tests Do N ot A lways i d entify S u bsta n ce Abuse P ro bl e m s  

Chemical drug tests, typical ly conducted by ana l yzing urine samples, have several significant shortcomings when 
it comes to identifying substance abuse problems . First, they do not test for abuse, but rather only the specific 
chemical s  the test is designed to report. They do not test for alcohol,  which is the most commonly abused 
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substance. They are also more l ikely to catch users of marij uana than other drugs b ecause it remains in the urine 
longer. The tests a lso are at risk for reporting false positives, as they cannot distinguish between the legitimate use 
of prescription drugs and that of control led substances. For example, in Florida, a m other who had recently had 
surgery was investi gated for child abuse because the test detected the prescription painkil ler that she was taking. 1 1  

M i sc lassifications can also occur from mishandl ing of samples. 

Finally, and most i mportantly, the tests cannot distinguish between occasional substance users and substance 
abusers. While drug abuse may pose a barrier to work and economic advancement1 2, occasional drug use alone 
does not appear to have a significant impact on employment outcomes or receipt of public assistance. In a study of 
Florida TANF recipients, individuals who tested positively for drug use had earnings and were employed at nearly 
the same level as individuals who had tested negatively. 1 3 In another study, drug use was as prevalent among 
employed TANF recipients as among the unemployed. 1 4  Studies of the general population confirm that most drug 
users have ful l-time employment. 1 5  

I t  i s  Costly to Adm i ni ster Tests That Y i e l d  Rel iable  a n d  Va l i d  Res u lts 

Testing all appl icants or participants, regardless of whether they show any indications of drug use, is a highly 
inefficient means of i dentifying individuals who are using drugs. S ince few substance abusers are identified in 
tests, but many are tested, the cost of catching a drug abuser is  much h igher than the amount paid for that 
individual ' s  test. Thi s  i s  not a new phenomenon, in the early n ineties the Texas Instruments Corporation and the 
�ederal government found after completing drug testing programs that the ful l  costs of a testing program ran 
between $20,000 and $77,000 per d iagnosed person. 1 6  

Urine tests for drugs cost anywhere from $25 to $ 15 0  each. 1 7  These costs are increased by the need to repeat tests 
to confirm results and avoid false positives.  In order to provi de due process protections against false positives, 
guidelines by the Substance Abuse and Mental Health Administration (SAMHSA) for federal agencies include 
confirmation tests and reserving a portion of the urine sample for repeat tests to confirm results (spl it samples). 1 8  

States including Idaho and Utah have identified needing to require human service agencies to conduct repeat tests 
of split samples before imposing sanctions. 

The direct cost of the tests is only a portion of the total costs of a testing program. Recent draft regulations issued 
by Missouri show that a ful l  accounting of the costs should include the expense of reprogramming administrative 
databases, conducting hearings and appeals for recipients who challenge the results of the tests, and providing 
treatment services. 1 9  Similarly, in 2010, the Idaho Legislature directed the Idaho Department of Health and 
Welfare to study the possibi l ity of implementing a random drug testing program. The Department reported that 
such a program would not reduce assistance costs by an amount equal to the cost of administering the program, 
and would therefore require additional funding to be appropriated by the state.20 

. , ,  · - ' ' 
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S c reen i ng is a n  Esta b l ished Alternative to Random o r  Widespread Drug Test i n g  

Proven alternatives to chemical tests have been developed and have been implemented s ince the early days o f  
welfare reform, As outl ined in  the companion brief, Sensible Strategies for Addressing Substance A buse, more 
than half the states responding to a 20 1 2  survey repmted that they were formally screening recipients for substance 
abuse, with other states typical l y  rely ing on caseworkers to informal ly identify recipients with substance use 
i ssues.2 1  M ost states use a "screen-and-refer" method of detection and treatment promotion, and typical ly, a 
paper-and-penci l test is administered . One such test, the Substance Abuse Subtle S creening Jnventory (SASSJ),  has 
an accuracy rate of between 89-97 percent, can distinguish between drug users and abusers, and can detect alcohol 
abuse. 22 The Oklahoma Department of Human Services found that a questionnaire they administered identified 94 
out of 1 00 drug abusers .23 Paper tests and caseworker observation also have the ben efit of being less intrusive and 
costly than drug testing when there is not yet a reasonable basis to require a drug test. Sti l l, research has shown that 
thi s  method of detection can be improved.  M any of the workers administering drug screening are inexperienced or 
uncomfortable with the task. As a result some states have developed more involved alternatives to detect drug 
abuse includ ing creating partnerships with other state agencies and employing l i censed cl in icians to conduct the 
screens. (See companion paper for more detai ls . )  

D ru g  Test i n g  N ot Based on I n d ivid ua l ized S u s p ic ion is L i kely 
U n co n stituti o n a l  

Before 20 1 1 ,  only one state, Michigan, had ever required al l adu lt TANF recipients to submit to random drug tests . 
l n  Marchwinski v. Howard, the ACLU chal lenged M ichigan ' s  across-the-board testing and the d istrict court ru led 
i n  September 2000 that the random drug test requirement v io lated the recipients ' Fourth Amendment rights against 
unreasonable searches. The U . S .  Court of Appeals for the S i xth Circuit reversed the decision, but then withdrew 
the reversal in 2003 after rehearing the case and spl itting the vote.24 

f n  the past two years F l orida and Georgia also passed bi l ls mandating drug tests for TANF appl icants. S igned on 
M ay 3 1 ,  2 0 1 1 ,  HB 3 5 3  in  F lorida went into effect on Ju ly  1 ,  2 0 1 1 ,  but in October, 2 0 1 1 a U.S. District J udge 
prel iminari ly enjo ined enforcement of the Jaw ru l ing that it  l ikely v io lates the Fourth Amendment rights in Lebron 
v. Wilkins, 820 F .  S upp . 2d 1 273 ( M . D .  F la. 20 1 1 ), the case fi led by the ACLU the month prior.25 The state of 
F l orida appealed the decis ion and is sti l l  waiting for a final rul ing.  In Georgia, H B  8 6 1 ,  was schedul ed to go i nto 
effect on Ju ly  1 ,  2 0 1 2 , but the state has postponed implementation whi le it develops guidel ines and watches the 
result of the Florida case. The ACLU and the Southern Center for Human R ights have stated that they w i l l  
chal lenge the law i n  court . i f  i t  i s  implemented.26 

Random searches are only j u stified if they meet a high legal standard . I n  general, individualized suspicion is  
necessary to  perform a search.27 States may and do impose drug testing requirements on indiv iduals who have been 
identified as substance abusers, or as a cond ition of reinstating benefits for an ind i v i d ual  convicted of a 
drug-related fe lon y .  H owever, simply receiving cash assistance is not a basis for suspicion of drug use and the state 
must have some reason to bel ieve that a particular individual may be using drugs . 
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In Lebron v .  Wilkins, the U.S. D istrict J udge explained that the desire to prevent pub l i c  funds from potentially 
being used to fund drug use does not justify suspicion less testing. 

[ If s uch a desire] were the only requirement to establish a special need, the State could impose drug testing 
as an el igibi l ity requirement for every beneficiary of every government program. Such blanket intrusions 
cannot be countenanced under the Fourth Amendment. 

What the Fourth Amendment requires is that such incursions by the Government must be reserved for 
demonstrated special needs of government or be based on some showing of reasonable suspicion or 
probable cause . The State has made no showing that it would be " impracticable" to meet these prerequis ites 
in the context of TANF recipients. Any suggestion that it would be impracti cable should be based on some 
evi dentiary showing, and any such showing would l ikely be belied by the fact that other states competently 
administer T ANF funds without drug tests or with suspicion-based drug testing and no other state emp l oys 
blanket suspicionless drug testing.28 

Targeted testing approaches, whether based on a validated screening m ethodo logy or as a condition of restoring 

benefits to recipients who have been convicted of drug-related felonies, do not raise  the same constitutional . 29 1ssues. 

Sanct ions P ut V u l n e rable C h i ld ren and T reatm e nt at Ris k 

Many of the proposals call for denying assistance to anyone who fai l s  a drug test, or who does not complete the 
testing process. Such penalties wi l l  have negative impacts on children. Welfare sanctions and benefit decreases 
have been shown to increase the risk that children will  be hospitalized and face food insecurity.30 Because TANF 
benefits are so low (below 50 percent of the poverty l ine in all states and below 30 percent in a maj ority3 1 ) , 
children suffer even when only the "adult portion" of the benefit is e l iminated. Without these benefits, fami lies 
may be unabl e  to meet chi l dren ' s  core basic needs, such as housing and clothing. There is  a growing body of 
evidence that poverty, especially deep poverty, has lasting negative impacts on chi ldren's  physical , emotional, and 
mental development.32 

It is  important to recognize that drug testing programs may serve as barriers to receipt of assistance for parents who 
are not using drugs, as wel l  as for those who are. Depending on the program design, applicants may have to travel 
to a different location from the welfare office to be tested. When Florida implemented its l aw, three counties had 
no approv ed testing sites - and the state did not pay for transportation costs. 33 Florida also requires appl icants to 
pay up front for the tests, with those who test negative receiving reimbursement months later. This may force 
applicants to choose between paying for the test, to get help, or buying gas or other necessities. 

Sanctions may also interfere with the treatment process by deterring people from admitting that they are using 
drugs and seeking treatment. Also,  treatment and recovery are not one-time events. Many people require a series of 
treatment sessions, and relapse rates during and after treatment are h i gh .  34 I f  T ANF recipients are sanctioned, they 
may Jose access to treatment programs that may take time and repeated efforts to show results. No study has 
shown that denying assistance faci l itates substance abuse treatment. To the contrary, transportation, housing and 
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chi l d  care support help parents overcome barriers to successful  program completion.  Denying access to benefits 
w i l l  increase barri e rs to economic advancement and fam i ly wel l -being.  

A d d itional  F u n d i n g  a n d  C om p rehens ive Treatm e nt a re Needed 

Drug treatment i s  an efficient use o f  taxpayer money. A national study of treatment programs serv ing women 
found si�nificant employment gains, a modest rise in income, and a modest decl ine in the n umber receiv ing pub l i c  
benefits. 5 The ben efits o f  treating TANF recipients in  Cal iforn ia, according t o  one study, exceeded the costs by 
more than two and one half t imes.36  U nfotiunately,  while some states have seen the benefits of treatment and 
investing in programs -about 60 percent of states in a 2002 survey ind icated that they had invested TANF funds in 
alcohol and drug treatment in  FY200237 -the current dire budget s ituations in most states could  threaten the 
progress. For i nstance, Cal i fornia put $50 m i l l i on a year in treatment, as the percentage of CAL WORKS parents 
receiv ing substanc e  abuse treatment tripled over the last decade, 38 but in 20'1 1 the state al l owed counties to 
temporari ly red irect substance abuse and mental health funding to other employment serv ices.  39 

Several comprehens ive treatment options have also shown positive resu lts.  Drug abuse problems tend to co-occur 
with mental health and other problems,  and low-income women with ch i ldren face s ign ificant logistical barriers to 
completing treatment programs.  M ore comprehensive treatment programs address transportation, housing and 
ch i l d  care needs, as wel l  as provide employment counseling and mental health services. One comprehens ive 
approach to treatme nt in New York and North Carol i na, ca l led CASA WORKS for Fam i l i es,  showed positive 
resu lts .40 In Lou i s i ana, a demonstration project with an intensive screen ing, referral , and treatment system sl ight l y  
raised employment levels and s i gnificantly improved wages. 4 1  

C o n c l us i o n  

Given the high cost of treatment programs and the waiting l i sts for serv i ces in many areas, mandatory drug test ing 
of a l l  appl icants for or recipients of TANF benefits i s  a poor use of resources. In a time of ti ght state budgets, i t  i s  
perverse to  spend 1 i mited funds in pursu it of  the smal l  nun1ber of substance abusers who are not identified through 
screening processes, rather than on prov iding actual serv ices. Despite the persistence of proposals to impose drug 
test ing at the state and federal levels, these proposals have cons istently been rejected because the data do not 
support the money-saving c la ims .  In  the l ate 1 990s, New York, Mary l and,  Jowa, and Lou i s i ana considered drug 
testing, but decided it was more cost-effective to use questionnaires and observational methods to detect substance 
abuse problems. A nd as previous ly  mentioned, Idaho 's  Depatiment of Health and Welfare stud ied the financial  
sustainab i l ity of requiring tests i n  20 1 0  and found that doing so wou l d  not save any money.42 

If identified drug u sers are sanct ioned and not prov ided with treatment serv ices and basic  cash assistance, then 
these parents are l ess able to adequately care for their ch i ldren. Thus, what m i ght appear to be savings in TAN F 
actu a l l y  results i n  increased costs in chi ld  welfare and decreased overal l  ch i l d  wel l -being. 
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TESTI MONY 
HUMAN SERVICE COMM ITTEE 

HOUSE B ILL 1385 
REPRESENTATIVE WEISZ, Cha irman 

February 4 ,  20 13 

Chairman Weisz and members of the House Human Services Committee, my name is 

Shari Doe. I am the Di rector of Burleigh County Social Services. I am here today to 

speak in opposition to HB 1385. 

Requ i ring welfare recipients to be tested for drugs is an idea that many people cou ld 

probably support and in fact, many other states are working on simi lar  leg islation. 

I cou ldn't agree more that benefit dol lars should not be used for drugs but this b i l l  does 

not address addiction issues and it presumes people are gu i lty simply because they 

need temporary assistance. 

• Studies have shown l ittle d ifference between the rate of i l legal drug use by 

welfare recipients and the general population. However, the stereotypes of 

welfare recipients often trumps facts. 

• Mandatory d rug  testing wil l  cost taxpayers far more than they wi l l  save . For 

starters, the mil l ions of dollars that wi l l  be needed to conduct the testing ; to 

administer the p rogram - tracking the test results , monitoring time frames if 

someone tests positive, finding and arranging for a protective payee for a child 

whose mom or dad tested positive; and the human costs - ind ignity and stigma. 

• Expecting the recipients to pay for their own d rug test is very unreal istic. Living 

below the poverty level does not leave much d iscretionary income. Who wi l l  

collect the money and what if a recip ient doesn't have the money to pay for it? 

Will they be den ied for being poor? 

• Those recip ients who use control led substances legally must inform someone of 

this before the test. What does that type of d isclosure do to an individual 's right 

to privacy? 

• Some states have approach mandatory d rug testing for welfare recip ients as a 

way to address substance abuse. If the focus were real ly about addressing 

substance abuse you wou ldn't approach this with a drug-testing framework, but 

rather with a screening assessment and providing treatment approach. 
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• What if a recipient begins using or relapses after eligibility has been established? 

Wil l  E ligibility workers have to watch for drug use signs among their clients? 

• If we believe this type of legislation wil l  make individ uals seek treatment, stop 

buying drugs and become happy productive taxpaying citizens ,  we are fooling 

ourselves. The etiology of addiction is far more complex than by simply passing 

a bill targeting people assumed to be addicts. 

• Over the past few years, many states have either passed or considered laws 

req uiring testing . Many of the testing bil ls proposed in other states went nowhere 

or were defeated once it became clear there was little likelihood of saving money. 

Last year Florida became the most recent state to pass and fu l ly implement a bi l l  

mandating suspicion-less drug testing of a l l  applicants for Temporary Assistance 

for Needy Families (TAN F) . The law mandated that a l l  applicants pay for the cost 

of the drug test themselves, and that they be reimbursed if their test came back 

negative. The law was in effect for four months before a federal court blocked the 

law, saying it was unconstitutional .  4 ,086 welfare applicants had been tested . 

Only 1 08 or 2 .6  percent - tested positive for drug use (most for marijuana) . 

• Currently there are federal ru les to disqualify anyone with a drug felony 

conviction for both TAN F  and SNAP. Section 5 (b) of the Food and N utrition Act 

and Section 273.2(a) ( 1 )  of the Code of Federal Regulations state the Department 

cannot as a condition of eligibility impose additional  application or application 

processing requirements . Mandatory drug testing wou ld impose an additional 

requirement and is prohibited by federal SNAP regu lations (i .e. Section 5(b) of 

the Act and 273.2(a)( 1 )  of the code of federal regu lations. 

In  conclusion, we should not support ineffective, constitutional ly q uestionable, and 

costly government reforms that intrude into the lives of often innocent people and 

target the most vulnerable among us.  

Chairman Weisz, thank you for the opportunity to speak on this bi l l  and I 'm happy to 

answer q uestions .  
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House Bill  #1385 

Cha i rman Robin Weisz a n d  mem bers of the comm ittee, my name is Tri na G ress.  I am the Vice 

P resident of Com m u nity Options for Residentia l  and E m p l oyment Services, Inc .  (Commu n ity 

O ptions, Inc . )  a n d  we do not support HB 1385. 

Com m u nity Options, I nc. has worked as an employment contractor for the Dep a rtment of 

H u ma n  Services working with the Tem pora ry Assista nce for Needy Fami l ies (TA N F )  pop u l ation 

s i nce J u ly 2007. Com m u n ity Options, Inc.  is one of three e m ployment contractors i n  the state 

of North Da kota . Com m u nity Options, Inc .  works with the TAN F  popu lation in 46 out of the 53 
cou nties in  North Da kota . In 2012, Commu nity Options, I nc .  worked with 1524 TAN F  

i n d ivid ua ls .  Of th is tota l there were on ly 102 TAN F  ind ivid ua ls  (which i s  on ly 6 .7%) who 

reported a h istory of us ing d rugs or had a background check which showed a d rug related 

charge. 

We do not s u pport HB 1385 beca use of 4 m ajor existing p rogram e lements i n  the N o rth Da kota 

TAN F  p rogra m .  These p rogram e lements ensure one of two things happen.  E ither the TAN F  

i n d ivid u a l  with u sage issues add resses their  barr iers and becomes self-sufficient o r  they d o  not 

a d d ress their  issues a n d  the case c loses result ing in loss of the TAN F  gra nt. 

1.  'Upfront E ligibility' 

2. 'Pay after Performance' Policy 

3. 'Monthly Employabil ity Plan' updates 

4. 'Proof of Performance' 

'U pfront Eligibility' must be met before any TAN F  gra nt is re leased to a work e l igi b l e  TAN F  

ind ivid u a l .  'U pfront E l ig ib i l ity' means the TAN F  ind ivi d u a l  must fi rst meet with Com m u nity 

O ptions, Inc .  or a nother  e m p l oyment contractor to com plete a n  inta ke a n d  c reate a n  

E m p l oyabi l ity P l a n .  If  t h e  TAN F  ind ivid u a l  fa i l s  t o  meet 'U pfront E l ig ib i l ity' the i r  a p p l i cation for 

TAN F  wi l l  be den ied a n d  no TAN F  gra nt wi l l  be awa rded.  

If  ' U pfront E l ig ib i l ity" is met, then each TAN F  ind iv idua l  i s  s u bject to the TAN F  'Pay after 

Performance' Policy. The 'Pay after Performa nce' Pol icy states that d u ring the first fou r  

months o f  receivi ng TAN F  benefits, the TAN F  ind ivid u a l  w i l l  receive benefits for their  c h i l d re n  

o n ly. The TAN F  ind ivid u a l  wi l l  not receive their  portion of the be nefit unti l  they reach their . 

m onthly work req u irement l isted in their  'Monthly Employability Plan'. Com m u n ity Options, 

I nc. m eets face to face with each TAN F  i n d ivid u a l  at least monthly create a 'Monthly 

E m p loya b i l ity P lan' to assist the TAN F  ind ivid u a l  in  overcomi ng barriers by career p lann ing, job 

coa c h i n g, and goa l  setti ng. Each 'Monthly Em ployab i l ity P lan' ass ists the TAN F  ind ivid u a l  in  

fi n d i ng a n  appropriate work a ctivity that  wi l l  he lp  them i n  move forwa rd towa rd self-
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suffic iency. I n  the 'Monthly Employa b i l ity P la n', fa i l u re to com p l ete any l isted req u i reme nts o r  

b e i n g  o u t  of com p l i a n ce for 3 or more days, m a y  res u lt i n  a sa n ction, a nd u lt imately a loss of 

TAN F benefits. 

If a sa nction is i m posed a n d  the TAN F  i n d ivid u a l  loses their  TAN F  benefit, they must com p l ete a 

'Proof of Performance' by showing successfu l reengagement to the program and comp lete the 

req u i re m e nts of their  fa i led 'Monthly Em ployab i l ity P l a n' before benefits a re fu l l  reinstated .  If  

the TAN F sa nctioned ind ividu a l  fa i ls  to sta rt a 'Proof of Performa nce' or fa i l s  to su ccessfu l ly  

com p l ete it, their  TAN F  case wi l l  close a n d  the TAN F  Benefits wi l l  e n d .  If  the TAN F  case c loses 

due to a sanction, rega rdless of the amount of time passed, the TAN F  ind ivid u a l  m u st sti l l  

s u ccessfu l ly  com plete t h e  ' Proof o f  Performa nce' pr ior t o  thei r  case re-opening. 

As a n  e m p loyment contra ctor, Com m u n ity Options, Inc. has assisted TAN F  i ndivi d u a l s  with 

su bsta n ce a buse issues overcome these issues by req u i ring them to attend our p rogram a n d  be 

held a ccou nta b l e  to seeking treatment. This is l isted on their 'Monthly E m pl oya b i l ity P la n' a n d  

without fo l low through t h e  TAN F  ind ivid u a l  is s u bject t o  sanction a nd t h e  TAN F  ind ivid u a l  w i l l  

lose t h e  TAN F  gra nt. 

In s u m m a ry, the North Da kota Depa rtment of H u ma n  Services has a l ready esta b l ished a 

successfu l TAN F  p rogra m which a l l ows e m ployment contractors to add ress the needs of TAN F  

i n d ivid ua ls  i n  orde r  t o  ass ist them towa rds se lf-suffic iency a n d  becoming tax paying citizens 

rega rd less of thei r  pattern of d rug usage. The 4 elements sha red with you today a d d ress TAN F 

progra m e l igi b i l ity; e n s u re TAN F  i n d ividu a ls a re held accou nta b le  to treatment if they a re us ing 

a n d  the sa nction p rocess i f  the TAN F  ind ividu a l  c hooses to not comply with the p rogra m.  

Therefore, p lease vote "NO" on H B  1385. 

Tha n k  you for you r  t ime . 
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A fundamental criterion for our state 's welfare policy should be protecting 

human l ife and human dignity in the spirit of charity. We feel House Bil l  1 3 85 

fails this test. 

House Bill l 385 is Misdirected and Misguided. 

The purpose of the Temporary Assistance for Needy Famil ies Program (TANF) 

and the Supplemental Nutrition Assistance Program (SNAP) is to provide a 

safety net for families with children and to help them address problems that may 

be beyond their capacity for a time so that they can become w orking and self­

sufficient . It is not about catching drug abusers . In fact, persons conv icted for 

drug-related offenses are already prohibited from receiving benefits . 

While drug use may interfere w ith a parent's  ability to obtain and keep a job, 

denying the parent needed assistance and returning him or her to the streets 

benefits neither the individual nor society. It is especially counterproductive 

and unwise to deny and delay benefits to a parent wil ling to immediately enter 

treatment. 

House Bill l385 is Prohibited by Law 

With regard to SNAP, the bill is pointless . S NAP is a federal program and 

federal law does not allow states to use drug testing in determining eligi bi lity 

for the program.! Concerning TANF, courts have ruled requiring drug testing 

for every TANF applicant violates the United States Constitution .2 

Better and More Effective and Legal Options Exist 

Drug testing applicants is costly. Before enjoined by a federal court, Florida's 

attempt to test TANF applicants resulted in only 2.6 percent of the applicants 

testing positive , resulting in the state picking up the costs for 97 .4 percent of the 

tests administered } States such as Idaho, New York, and Maryland have 
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studied the matter and concluded that the costs outweigh any savings.  

There exist more effective and cost-effective ways of helping people w ith substance abuse 

problems ,  which is why substance abuse experts oppose drug testing welfare recipients.4 For 

example , studies have found that entry questionnaires and behavioral screening are more 

s uccessful at identifying applicants with drug abuse problems . Moreover, they have the added 

benefit of detecting alcohol abusers; something that cannot be accomplished with a drug test.  

We should also remember that TANF recipients must participate in work or educational activities 

and participate in individual responsibility plans . If drug use interferes with accomplishing those 

tasks , getting the recipient substance abuse counseling as part of a comprehensive TANF to w ork 

program w ould be more effective .  

House Bill l385 Violates the Spirit of Charity 

The greatest reason to defeat HB 1 385 is that it violates the spirit of charity that should guide any 

public assistance program . Many people are concerned that government assistance has replaced 

private charity. Some feel that both are needed . If any government assistance exists , however, 

the dignity of the human person requires policies in conformity with principles of charity rather 

than paternalist social assistance that is demeaning to those in need . Even government programs 

must be shaped by charity which , as its Latin root reveals ,  is about lov e .  

One of the early Christian Church Fathers , S aint John Chrysostom addressed head-on the tension 

between our call to care and our human tendency to judge a person's w orthines s .  Drawing on 

Abraham , Paul , and Christ himself, Chrysostom reminded his flock that w hen it  comes to 

addressing a person 's need , all that matters is that person's need . To j udge a person's worthiness 

is not an act of charity.s 

Asking w hy a person is poor has its value, but not for the purpose of determining whether the 

person deserves hel p .  The person deserves help because he or she needs it. Discovering w hy a 

person is poor helps us to address the problems that might have contributed to the person's plight . 

The information should not be used to determine worthiness or to deny or delay fil l ing the 

person's need . 
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Every publ ic assistance program should be informed by charity and as St. John Chrysostom 

reminded us as far back as the Fourth Century : "Charity is so call ed because we give it even to 

the unworthy." 

We respectfully ask for a Do Not Pass recommendation on House Bill  1 385 . 

1 Section 5(b) of the Food and Nutrition Act, codified at 7 U . S . C .  §21 4(b), "No plan of operation submitted 
by a State agency shall be approved unless the standards of eligibi l ity meet those established by the 

S ecretary, and no State agency shall impose any other standards of eligibility as a condition for 
participating in the program" (emphasis added). See also, Drug Testing and Crime-Related Restrictions 
in TANF, SNAP, and Housing Assistance, Congressional Research Service, March 7, 201 2. 

2 Lebron v. Wilkens, Case No.  6 : 1 1 -cv-0 1 473-0ri-35DAB, Order Granting Motion for Preli mi nary I njunction 
( M . D .  Fla. 201 1 ) . Marchwinski v. Howard, 1 1 3  F. S upp. 2d 1 1 34 (E.D. Mich. 2000 ) ;  Marchwinski v. 
Howard, 60 Fed .  App'x 601 (6th Cir. 2003) (affirming the district court decision) .  [ Michigan l aw 
authorizing suspicionless d rug testing of welfare recipients was unconstitutional where not desig ned to 
address jeopardy to public safety; state's desire to address substance abuse as barrier to employment 

was not special need sufficient to justify departure from ordinary Fourth Amend ment req uirement of 
i ndividual ized suspicion.] 

3 "Florida's welfare d rug tests cost more money than state saves, data shows" Miami Herald, April 20, 
201 2. http ://www. miamiherald . com/20 1 2/04/20/27 5887 1 /floridas-welfare-d rug-tests­
cost.html#storylink=cpy; "No Savings Are Found From Welfare Drug Tests" New York Times, Apri l 1 7, 
20 1 2. http://www.nyti mes.com/20 1 2/04/1 8/us/no-savi ngs-found-in-florida-welfare-drug-tests. html ? _r=O 

4 E.g . ,  Center for Addiction and Mental Health, American Public Health Associatio n ,  National Association 
of Social Workers, Inc. , National Association of Alcohol ism and Drug Abuse Counselors, National Counci l 

o n  Alcohol ism and Drug Dependence, Association of Maternal and Chi ld Health P rograms, National 
Health Law P roject, National Association on Alcohol , D rugs and Disabi l ity, I nc.  

5 Saint John Chrysostom on Wealth and Poverty (St.  Vladimi r's Seminary Press) . 

"For if you wish to show kindness, you must not require an accou nting of a person's life, but 
merely correct his poverty and fil l  his need ."  

"The poor man has one plea, h is  want and h is  standing in  need : do not require anything else from 
h i m ;  but even if he is the most wicked of al l men and is at a loss for his necessary sustenance, let 
us free him from hunger." 

"When you see on earth the man who has encountered the shipwreck of poverty, do not judge 
him, do not seek an account of his l ife, but free him from his misfortu ne." 

"Need alone is the poor man's worthiness . . .  " 

"We do not provide for the manners, but for the man . "  

"We show mercy on h im not because of h i s  virtue but because o f  his misfortune, i n  order that w e  

ourselves may receive from the Master H is  great mercy . . .  " 
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HB 1385 

House Human Services 

February 4, 2013 

9 :00 AM 

Robin Weisz, Chairman 

Chainnan Weisz, members of the House Human Services Committee, 

I am Paul Ronningen, representing the Children' s  Defense Fund - North 

Dakota. The mission of The Children's  Defense Fund Leave No Child 

Behind® mission is to ensure every child a Healthy Start, a Head Start, a 

Fair Start, a Safe Start and a Moral Start in life and successful passage to 

adulthood with the help of caring families and communities. 

I am here to testify against HB 1 3 85 for several reasons . 

First of all, I am concerned about his bills attempt to separate out the 

"worthy" from the "unworthy" recipient using the myth of drug addled 

welfare recipients as the starting point These programs are to serve 

dependent children who live with parents struggling to make ends meet. 

From my view, this bill will further victimize and marginalize children, who 

when born, had chosen parents, that have used and/or have an addiction 

problem. 
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Are there recipients who have used or may be dependent on drugs? (Yes). 

Are there legislators who are or have been drug dependent? (Yes.) In fact, 

there have been a number of legislators who have courageously, and 

publicly, come forward and sought treatment while I have served the state 

and county. 

It should be noted that T ANF clients by definition are either working or 

going to school. In addition, I have been told that the Federal Govermnent 

has banned drug testing for SNAP Clients, in most situations. 

Second, I am also concerned with the potential cost to the state, if drug 

testing were implemented. In other words how many drug tests would we 

expect in the coming year, how many of these potential applicants would be 

expected to fail the drug tests, based on other state ' s  experiences, and finally 

what do you plan to pay for the services of an "appropriate protective 

payee"? I would also assume the entire TANF and SNAP population would 

be required to do the drug tests to continue their eligibility. (See 

Attachment C) 
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I did call a local provider of drug testing, Preble Medical Services. Preble 

has three levels  of testing ranging from a 1l Walk in urine test for $30.00/ 

ce 
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test, a 2) urine test for $40/test that has independent lab confirmation of the 

results and finally 3) a hair test which would be able to look back 90 Days 

for $ 125/test. The first two tests might be accurate between 72 hours to 3 0  

days. The question, asked of me was . . .  what drugs do you want testing for 

in this process . . . .  a question the committee should be clear about if this bill 

were to move forward. Also, what of the cost, in time and money, for the 

appeal process which will  ce1iainly be an issue. 

According to the Department of Human Services web site, there are 

approximately 27,43 9 households on SNAP. In addition, the data for TANF 

recipients suggests 1 ,73 8 current clients (See Attachment D) Lets assume 

that there would be 3 0,000 people needing testing from this pool 

(conservative number because some households have two adults).  Lets use 

the $40/test, that can be backed up with independent lab confirmation. The 

total cost of the testing would be $1,200,000, just to test the current 

caseload, yet there is no current fiscal note to this bill . 

3 
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Now, if we assume a 2 . 6% failure rate, as occurred in Florida ( See 

Attachment A), the cost to state government would be $ 1 , 1 68,800 while the 

ce 
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remaining $43 ,200 would be picked up by those who failed the test. 

In addition, an "appropriate protective payee" would need to be hired for 

the 780 of the 3 0,000 households that could be projected to fail the drug test. 

Lets assume that it would take one hour of work for this payee to administer 

this money, at $ 1 5/hr./month. This would be a monthly cost of $ 1 5/hr X 

780 households X 1 2  months in a year = $140,400 per year for payees. 

Thus, the potential cost for one year of implementing this bill might be 

$1,303,000 for the first year or $2.6 million for the biennium. 

This does not include any administrative overhead for managing the extra 

paperwork, the hiring process or contracting for the protective payee 

organization that would manage this aspect of the program. (See attachment 

C:  How much does it  cost to implement drug testing in TANF 

Programs?) Finally, these costs do not reflect the numbers of new 

applicants that would need drug tests nor the costs to do random drug tests 

on those who passed the first time. 
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It should be noted that the Florida law was found to be unconstitutional after 

a law suit by the ACLU .(See Attachment A) This occurred after only four 

months of operation. . .  alleging that the Florida law violated the Fourth 

Amendment of the Constitution, which protects individuals from 

unreasonable search and seizure. 

Finally, this bill will potentially not punish the drug users but their children, 

who are to be the real beneficiaries of these programs. It also should be 

noted that there was actually a drop of 74% in the TANF case load from 

1 993 to 20 1 3  (6625 cases to 1 73 8  cases) in North Dakota. (See Attachment 

D) 

Thus, I would urge a no vote on this HB 1 3 85  because it is 1 )  likely 

unconstitutional, 2) will cost the state more money 3 )  is surely an inefficient 

use of North Dakota' s  resources 4) may punish the children of drug users 

who are to be the beneficiaries of these programs and 5 )  there already has 

been a dramatic drop in case loads in T ANF since 1 993 . 

5 



Finally, would you really require a women, who just lost her husband to 

cancer, diabetes or heart disease to get drug tested in order to receive these 

benefits? 

This concludes my testimony, I would be happy to answer any questions. 

6 



ce 

Florida drug testing of Welfare Applicants : 

Just as We Suspected: Florida Saved Nothing by Drug Testing Welfare 
Applicants 
By Rachel Bloom, ACLU at 1 :52pm 

Last year Florida became the first state to pass and fully implement a bill 
mandating suspicionless drug testing of all applicants for Temporary 
Assistance for Needy Families (TANF). The law mandated that all 
applicants pay for the cost of the drug test themselves, and that they be 
reimbursed if their test came back negative. The law was in effect for a mere 
four months before the ACLU of Florida filed a lawsuit and a federal court 
blocked the law, saying it was unconstitutional. 

Today the New York Times released the most comprehensive data yet on 
how the law fared during the short period of time it was in effect. We 
already knew that the law was a failure; what we didn't know was just how 
much of a failure it was. 

In the four months that Florida's law was in place, the state drug tested 4,086 
TANF applicants. A mere 1 08 individuals tested positive. To put it another 
way, only 2.6 percent of applicants tested positive for illegal drugs - a rate 
more than three times lower than the 8 . 1 3  percent of all Floridians, age 1 2  
and up, estimated by the federal government to use illegaldrugs. Now might 
be a good time to remind folks that in the debate over the bill, Gov. Rick 
Scott argued that this law was necessary because, he said, welfare recipients 
used drugs at a higher rate than the general population. 

The utter absurdity of this law is magnified when you realize how much it 
cost the state of Florida to run this program. The data released today shows 
that Florida spent $ 1 1 8 , 140 reimbursing the overwhelming number of 
Florida T ANF applicants - 3 ,938 to be exact - who tested negative for 
drugs .  That is far more than any money saved by the program, at a net cost 
to the State of over $45,000. And that's only part of the cost to the state to 
run this program. There are also the administrative costs, staff costs, and, of 
course, the litigation costs . Furthermore, the testing program didn't deter 
individuals from applying for help - an internal document about T ANF 
caseloads revealed that, at least from July through September, the policy did 
not lead to fewer cases.  



Despite the complete failure of thi.s program to unearth anything other than 
the fact that there is no overwhelming mug problem amongst welfare 
applicants, the state of Florida continues to defend this law. And 
unfortunately, other states have followed Florida's ill-informed lead. Over 25 
states introduced welfare drug testing legislation this year. You'd think that 
the court rulings and high costs might have logically stopped these bills, but 
they have not. In fact, just this Monday, Georgia Gov. Nathan Deal signed a 
bill into law that is very similar to Florida's, mandating all TANF applicants 
in Georgia be drug tested before being eligible to receive benefits. 



• Texas Drug Testing of Welfare Recipients 

Starting off the early filings before the upcoming legislative 
session, Gov. Rick Perry and Lt. Gov. David Dewhurst announced 
their support for a bill that would allow drug testing for Temporary 
Assistance for Needy Families (T ANF) and unemployment benefit 
recipients . We have to ask: What are they smoking? 

The governor should certainly discourage illegal drug use, but drug 
testing welfare recipients is one of the least effective and most 
expensive ways of doing so. Other states have tried this policy, and 
it simply does not work. 

Texas tried a similar plan before, in a multi-million dollar program 
to test student athletes for steroids . After 5 1 ,000 drug screenings 
revealed only 2 1  testing positive, the funding was cut as an 
inefficient use of resources . Other states have had similar issues 
with mass drug tests . 

Earlier this year, Florida implemented mandatory drug tests for 
people seeking welfare benefits, and the state saw no direct 
savings,  caught few drug users and had little effect on the number 
of welfare applications. Over the program's first four months, 
Florida spent $45 ,000 more on drug tests than the screenings 
saved. And by that point the program was halted due to lawsuits 
alleging that the state was violating the Fourth Amendment 
protection against unreasonable search and seizure. 

Texas should want none of this.  

Beyond the unnecessary costs , mandatory screenings would 
potentially punish not the drug users themselves, but their children, 
who are supposed to be the real beneficiaries of TANF payments. 

, 
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How much does it cost to implement drug testing in 

TANF programs? 
The estimated cost of drug testing T ANF applicants and recipients varies by State and 
proposed law, depending on the proposed number of individuals who would be tested and 
the range of activities for which costs were estimated. Aggregate cost estimates of 
proposed welfare drug testing legislation were identified for twelve States (see Appendix 
� for details). The estimated costs in these States ranged from $92,487, for drug testing 
20% of recipients and treating 2% of those tested in Louisiana, to $20 million, for just the 
testing of all public assistance applicants and recipients in New York. Other estimates 
include the cost of increasing staff to monitor or administer the tests, as in Maryland and 
Missouri. Idaho' s  estimate includes the cost of making programming changes to the 
State' s  information system. Florida's  law and Alabama' s  proposal require the applicant 
or recipient to pay for the up-front costs of the drug test, though both would reimburse 
those who test negative. Most estimates do not incorporate costs relating to increased 
substance abuse treatment utilization or to increased child welfare interventions. 

Examples of costs used in State cost esthnates include: 

• Purchasing the drug tests, including initial and retests 
Laboratory fees 

· Staff time to administer the tests 
Staff time to monitor compliance and eligibility 

• Staff time to deal with increased administrative hearings 
· Modifying facilities to accommodate the testing 
· Modifying computer programs to include drug testing in 

eligibility 
Substance abuse treatment 

· Hiring a contractor to administer the tests 
· Legal fees if the law is challenged 

None of the State cost estimates identified for this paper showed net savings resulting 
from proposed drug testing programs, though these are all legislative cost estimates rather 
than rigorous cost-benefit analyses. Also, none of the State cost estimates identified 
described anticipated unit costs of drug testing programs. However, an article from a 
magazine published by The Society for Human Resources Management reported in 2005 
that, "testing an applicant or employee ranges from $25 to $44 for urinalysis . . .  [while] 
hair follicle testing costs $75 to $ 1 50 per test."l351 News reports regarding the 
implementation of Florida' s new drug testing policy have cited an estimate of $30 per 
TANF recipient for the drug tests being required of applicants,llli. though the State' s  drug 
testing pilot program in the early 2000s cost $90 per test once staff costs and other 
program costs were included. l371 Testing costs among the Indian Tribes that currently 
administer drug tests in their T ANF programs ranges from $ 1 5  per client to $89 per 
client, with most reporting unit costs in the range of $30 to $50.l381 
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Testimony 

Department of Human Services 

Human Services Committee 

Representative Alon Wieland, Chairman 

October 4, 2012 

Caseload Comparison - Economic Assistance Policy 

Carol Cartledge, Di rector, Economic Assistance Policy 

2005 - 2007 Bienn ium 2007 - 2009 Bien n i u m  2009 - 2 0 1 1  Bien n i u m  
Actual  Actual B iennia l  Actual Actua l  B iennia l  Actua l  Actua l  B iennia l  
2006 2007 Average 2008 2009 Average 20 1 0  2 0 1 1  Average 

2,708 2,560 2,634 2,590 2,440 2 , 5 1 5  2, 147 1 ,925 2,036 

SFY 2 0 1 2  
Actual 
2 0 1 2  

1 ,738 
T h e  Tem po rary Assistance for Needy Fam i l ies (TANF) caseload has decreased over t i m e  due t o  t h e  2005 Deficit Reduction Act, which identified and 

required work activities for adu lts in  TANF fam i l ies. Additional factors attributing to the decreased caseload are the 2009 Pay After Performance policy 

i m plementation a nd the positive economic c l imate in North Dakota . 

LIHEAP 5,737 5 ,872 5,805 5,732 6,353 6,042 6,265 6 , 1 0 0  6 , 1 82 5 , 269 

The Low Income Heating a nd Energy Assistance Program (LIHEAP) caseload is affected by weather conditions and fuel prices. 

Child Care Assistance 4,060 3,955 4,003 4,054 3,810 3,932 3,780 3,589 3,685 2,526 
The Child Care Assistance caseload has decreased overtime d ue to the economic climate in  North Dakota. Increased household incomes have resulted in  

inel igibi l ity or lower payments through the Child Care Assistance progra m .  

SNAP 1 9 , 2 14 1 9 , 9 26 1 9 , 570 2 1 ,572 23, 1 04 2 2 , 3 38 26,686 27,857 27,272 27,439 

The Supplemental Nutrition Assistance Program (SNAP) caseload has increased over t ime due to the 2006 im plementation of simpl ified reporting, which 

m a kes it easier for households to be on the program for l o nger periods of time. In addition, Federal ly-required outreach efforts have a lso raised 

awareness of the program a n d  increased the number of SNAP cases. The Department launched the onl ine Application for Assistance in August of 2010 a nd 

recently launched the onl ine review to m a ke it easier for people to a pply for and requal ify for the progra m .  

• � • J 
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H o use H u ma n  Services Com m ittee 
Sixty-T h i rd Leg is lative Assem b ly of N o rth Da kota 

H ouse B i l l  N o .  1 3 8 5  
Feb ru a ry 4,  20 1 3  

Good m o rn i n g ,  C h a i rm a n  Weisz a n d  M e m bers of the H o u s e  H u m a n  

S e rvices Co m m ittee : I a m  David  Boeck, a State e m ployee a n d  l a wyer for 

the Protection & Advocacy Project. The Protection & Advocacy Proj ect is a n  

i n d e pe n d e n t  state a g e n cy that  a cts to p rotect peop l e  with d isa b i l it ies from 

a bu s e ,  n e g l ect, a n d  exploitat io n ,  a n d  a dvocates fo r the  d i s a b i l ity - re l a ted 

rig hts of people with d i sa b i l it ies .  

People with d isa b i l it ies h a ve h i g h er  rates of poverty tha n t h e  rest of 

the popu l ation . Conseq u e nt ly,  m o re people with d isa b i l it ies re ly u po n  

g ov e rn men t  poverty p rog ra m s .  T h e  S u pp le menta l  N u trit ion Assista n ce 

Pro g ra m  ( S NAP) is a p rog ra m u pon w h ich so m e  l ow- i n co m e  peop le  with 

d isa b i l it ies re l y .  

Peo p l e  with d isa b i l it ies w h o  re ly  on  S NAP i n c l u d e ,  a m o n g  othe rs ,  

i n d i vid u a l s  with i ntel l ectu a l  d isa b i l it ies, tra u matic b ra i n  i nj u ries,  d e m e ntia ,  

a nd menta l  i l l n esses i n c l u d i n g  para n oia . M a ny o f  these i nd ivid u a l s  rel y  u po n  

othe rs to m a n age t h e i r  fi n a n ces . 

An  i nd ivid u a l  with a d i s a b i l ity w h o  receives S u p p l e m e nta l Secu rity 

I n co m e  ( S S I )  m i g h t  h a ve a " representative payee" a ppoi nted by t h e  Soci a l  

Secu rity Ad m i n istration to m a n a g e  month ly  SSI i n co m e .  Oth e rs with 

d isa b i l ities m i g ht h a ve g u a rd ia n s  or  con servators a ppoi nted by the cou rts to 

m a n a g e  the ir  fin a nces.  
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Som e g u a rd i a ns,  con servators, a n d  rep rese ntative payees a re 

p rofessi o n a l s .  Othe rs a re fa m i l y  m e m bers or  fri e n d s .  U n d e r  H ouse B i l l  

1 38 5 ,  there wou l d  a p p a re ntly be at  l east two peo p l e  ta k i n g  d ru g  tests w h e n  

a n  i n d iv id u a l  with a d isa b i l ity needs som eone t o  m a n a g e  i n co m e  a n d  

fi n a n ces . 

O n e  reg ion a l  h ea lth care p rovider wou l d  c h a rg e  forty- five d o l l a rs 

( $ 4 5 . 00 )  for o n e  u ri n e  test for contro l led su bsta n ce s .  M a n y  i m poveri s h ed 

people  wou l d  be u n a b l e  to a fford $45 . 0 0  u p  fro nt to cover t h i s  cost . W h e n  

t h e re is  a g u a rd i a n ,  con se rvator, or re p rese ntative payee, t h e re wou l d  be 

two tests a n d  an i m poveri s h ed person with a d i sa b i l ity wou l d  h ave to pay 

$ 9 0  for the d ru g  tests in a dvance.  This  cost wou l d  be p ro h i b it ive.  

H o use Bi l l  1 3 8 5  is  n ot desig n ed to prevent  i m poverished p e rsons with 

d isa b i l it ies fro m p a rti ci pati n g  in S NAP.  This wo u l d  be a n  u n welcome 

con seq uen ce .  

M a n y  i m poverished persons with d isa b i l it ies excl u d e d  from S NAP 

w o u l d  turn to co m m u n ity soup kitc h e n s ,  food pa ntri es,  a n d  ch u rches for 

som e  a ssi sta nce . D esp ite the v ita l ity of N o rth Da kota 's  eco n o m y, m a n y  of 

th ese com m u n ity resou rces a re a l ready fa c ing  n eeds they ca n n ot sati sfy . 

Anoth er  co n seq u ence wou l d  be the c lass ic  d i l e m m a  of a n  i m poverished 

p e rson choosi n g  betwee n  m edic ines  a n d  food . . .  and  now d ru g  tests . 

H o use Bi l l  1 38 5  wou l d  a lso l ead to a person h o m ebo u n d  by d isa b i l it ies 

h a v i n g  to fi n d  extra o rd i n a ry resou rces to be a b l e  to travel  to a c l i n i c  fo r a 
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u ri ne test or  h a v i n g  to g et cl i n ic perso n n e l  to co m e  i n to her  h o m e  to co l le ct 

a u ri n e  sa m pl e .  Th is  wou l d  be a n  add itio n a l  expe n s e .  

Perso n s i n  va rio u s  stages o f  dementia  o r  w i t h  va rious menta l  i l l n esses 

m i g ht be confu se d ,  d i sorie nted , a g g ravated,  a n g ry ,  or othe rwise s i g n i fi ca nt ly  

tro u b l ed by t h i s  req u i re m e nt fo r u ri n e  tests . Th is  wou l d  create u n w e l co m e  

d iffi c u l ties fo r thei r ca re p roviders .  

It i s  i m porta nt that w e  fi g ht the d ru g  w a r  effectively .  Reg retta b l y ,  

H o use Bi l l  1 38 5  wou l d  be i m practica l ,  proh i b itive l y  expensive, a n d  u n d u ly 

h a rsh for so m e  i n d iv id u a l s  with d isa b i l it ies . 

H o use Bi l l  1 38 5  d oes n ot p rovide a p p ro p riate protecti on  fo r p rivate 

h ea lth i n formation of some i n d ivi d u a l s  who l awfu l ly ta ke prescri pti on  

m e d icati o n s  that m i g ht s h ow u p  on  the d rug tests . 

The Bi l l  a ntici pates that prob lems m ig ht a rise w h e n  pa re nts w h o  fa i l e d  

t he  d ru g  test h a ve d e pe n d ent c h i l d re n  u n d e r  a g e  1 8 .  The b i l l  conta i n s  a 

m e ch a n i sm  to protect the ch i l d re n  from adverse conseq u e n ces that m i g ht 

fo l l ow w h e n  a pa ren t  fa i ls a d ru g  test . Desp ite th i s  con ce rn , the p ro posed 

so l ution i s  i m p ra cti ca l .  

W h e n  a fa m i ly buys g roceries,  a l l  m e m bers o f  the fa m i ly con s u m e  t h e  

food . W h e n  th e S N A P  a l l ocation is  red u ced t o  exc l u d e  the pare nts, t h e  

fa m i l y  b uys fewer g roceries .  T h i s  has a n  i m pact o n  e a c h  m e m ber of t h e  

fa m i l y .  It  is  q u ite u n rea l i st ic to i m a g i n e  oth e rwise . 
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The B i l l  a lso a d d resses the Tem po ra ry Assista n ce for N ee d y  Fam i l ie s  

(TAN F) p rog ra m .  TAN F  g ra nts a re used t o  p a y  rent, h eati n g ,  c l oth i n g ,  

l a u nd ry,  ca r m a i nten a n ce a nd re p a i rs - h o useho ld  expenses.  These 

e xpenses d o  n ot go down when the pa rents a re excl u ded from the TAN F  

g ra n t .  As a p ra ctica l matter, the  c h i l d re n  ca n not b e  p rotected from d i rect 

a d ve rse conseq u e n ces .  

The re a re n o  p rovisions on how test resu lts m i g ht be used i n  a c ri m i n a l  

p roceedi n g .  Severa l fede ra l  cou rts h a v e  fou n d  s i m i l a r  p rovis ions i n  oth e r  

states t o  b e  u nconstitutiona l .  

Tha n k  you .  P l ease l et m e  know w h ether  you h a ve q u estion s .  

P a g e  N o . 4 
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Testi mony 
House Bi l l  1 385 - Depa rtment of H u m a n  Services 

House H u m a n  Services Com m ittee 
Representative Weisz, C h a i rma n 

Februa ry 4, 2 0 1 3  
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C ha i rm a n  Weisz,  m e m bers of the House H u m a n  S e rvices Com m ittee, I 

a m  Ca ro l  Ca rt led g e ,  D i rector of the Eco n o m i c  Assista nce Po l icy D i v i s i o n ,  

fo r the  Depa rtme n t  o f  H u m a n  Services ( Depa rtm ent) . I a m  h e re today t o  

p rovide i n formation a n d  req u est the com m ittee p rovide c la rificati o n  on  

q u estions th e  Depa rtment  has on H o use B i l l 1 38 5 . The Depa rt m e n t  was 

n ot a b l e  to pre p a re a fisca l note as the  c la rificat ions  n eeded have i m pa cts 

on t h e  ca lcu lat ion of th e  expected i n crease i n  expen d it u res that  w o u l d  

res u lt from th e e n a ctment  o f  t h i s  bi l l .  

S uppl e me nta l N utrit ion Ass ista nce Progra m (S NAP) 

Accord i n g  to S ection S ( b )  of the Food a nd N u trit ion Act a n d  Secti o n  

2 7 3 . 2 (a ) ( 1 )  o f  th e  Cod e of Federa l  Reg u l at ions,  t h e  State a g en cy [the  

a g e n cy that  a d m i n isters S NAP;  i n  North Da kota , t h e  Depa rt m e n t  i s  the  

State a g e ncy] ca n n ot,  as a con d it ion of  e l i g i b i l i ty, i m pose a d d it ion a l  

a p p l ication o r  a pp l ication process i n g  req u i re m e nts.  M a ndatory d ru g  

testi n g  wo u l d  i m pose a n  a d d itio n a l  req u i re m e nt a n d i s  pro h i b ited by 

fed e ra l  SNAP reg u l a ti o n s .  The Depa rtment  req u ests that the co m m ittee 

a me n d  the b i l l  to re m ove the req u i rement  fo r d ru g  test i n g  as a co n d it ion 

of e l i g i b i l i ty fo r S N A P  a pp l ica nts to avoid creati n g  a confl ict between state 

a n d  federa l  req u i re m e n ts for SNAP.  

If t h e  Leg is l a tive Ass e m b l y  modifies the l ifet i m e  d isq u a l ificat ion for fe l o n y  

d ru g  co nvicti o n s  a s  proposed i n  H B  1 1 76,  however, d rug  testi n g  a lo n g  

with com p l et ion o f  a re h a b i l itat ion progra m  m a y  be used as a cond it ion to 

• 
rece i v i n g  S NAP ben efits fo r that i nd ivi d u a l .  
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Te mpora ry Assista n ce fo r Needy Fa m i l ies CTAN F) 

TA N F  prov ides cash a ss ista n ce to e l i g i b l e  low- i nco m e  fa m i l ies that i nc l u d e  

a c h i l d ,  depri ved o f  s u p port o f  a parent, w h o  is  l iv i n g  w i t h  a parent  or  a 

ca reta ke r re l a tive .  The avera g e  n u m ber of cases m o nth ly  is  1 ,  7 1 7 .  Of 

t he  1 , 7 1 7  cases, 3 9  percent a re "ch i l d  on ly" cases . Th is  m e a n s  

g ra n d pa re nts or a u nts or u n cl es a re rece ivi ng  a benefi t o n l y  for the ch i ld 

or  c h i ldre n .  The re m a i n i ng cases i nc l u d e  a pa rent  or  ca reta ker who m u st 

co m ply with TA N F  req u i re m e nts by partic i pati ng  in t h e  Job Opport u n i ty 

a nd Basic S k i l l s  ( J O B S )  prog ra m .  

Th ro u g h  the J O BS prog ra m ,  the  parent or ca reta ker i s  a ssessed fo r 

ba rriers to e m p l oy m en t, a n d  a n  em ployment p l a n  i s  d eve l oped that 

p rovides a work p l a n  fo r the i n d i vid u a l  to ach ieve se lf-suffi c iency .  If a 

p l a n  i n c l udes a req u i re m e nt to rece ive treatme nt, such as su bsta n ce 

a b u se treat m e nt,  a nd th e i n d iv i d u a l  does not fo l l ow-t h ro u g h  with the  

reco m m en d ed treatme nt,  the  i n d i v i d u a l  is  sa n cti o n ed . A sa n ction mea ns 

t he  TAN F  ben efi t is  red uced to  the a mo u n t  needed for the c h i l d  or  

ch i l d ren o n ly,  a n d  if  the i n d i vi d u a l  does not reso lve the issue with i n  a 

m o n t h ,  the e n t i re case is c l osed . 

The TAN F  benefit fo r a fa m i l y of three is  $427 per month . For a 

h o u s e h o l d  to be e l i g i b l e  fo r TAN F  benefits, the househo ld  i n come m u st be 

at  o r  below 2 5  perce nt of the fed e ra l pove rty l eve l ,  w h i c h  is  an a n n ua l  

g ross i n co m e  of $ 5 , 1 24 fo r a ho usehold of three . D isq ua l i fy i n g  the a d u lt 

i n  a house h o l d  of t h ree that  is  made up of one a d u l t  a n d  two c h i l d re n ,  

wou ld res u l t  i n  a ben efit for t h e  c h i l d ren  o f  $ 1 9 5  per m o nth . 
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Quest ions on  Ho use Bi l l  1 3 85 

A s  n oted e a rl ier, due to  ou tsta n d i n g  q u estions  on House Bi l l  1 38 5 ,  a fisca l 

n ote was n ot prepa red . U pon c la rificat ion of the fo l l owi n g  q uesti o n s ,  t h e  

Depa rt m e n t  w i l l  be a b l e  t o  prepa re a fisca l note . 

1 .  La ws co nta i n i n g  l a n g u a g e  si m i l a r  to House B i l l  1 3 8 5  h ave been 

suscepti b l e  to co n stitut io n a l  c h a l l e n g e s .  Drug test i n g  as a con d it ion  

of  rece i pt of  eco n o m i c  assista nce is  g e n e ra l ly con s i d e red a sea rch 

u n d e r  th e  Fo urth A m e n d m e nt .  Attached to my testi m o n y  a re two 

docu m e n ts re lated to th is : 

a .  Cong ressiona l Resea rch Services re port (J a n ua ry 1 9 ,  2 0 1 2 ) .  

b .  A review con d u cted by the Depa rtment 's  Leg a l  Ad visory U n it 

on  c h a l len ges to state laws req u i ri n g  d rug test i n g  as a n  

e l i g i b i l i ty req u i re m e n t  fo r rece i pt of benefits fro m eco n o m ic 

a ssista nce prog ra ms . 

The Department pro poses the co m m ittee co ns ider  a n  a m e n d m e n t  

fo r a d e l ayed i m p l e m e ntation u n t i l  the cu rrent  Fou rth  A m e nd me nt 

c h a l l e n ges a re resolved . 

2. H o use B i l l  1 3 85 uses the te rm ' a p p l ica nts' .  A p p l i ca nts m a y  o r  may 

n ot be e l i g i b l e  fo r ben efits .  If an  a pp l ica nt  u n de rg oes d rug testi n g  

b u t  i s  oth e rwi se determ i ned to b e  i n e l i g i b le,  wo u ld t h e  Depa rt m e n t  

sti l l  be expected t o  re i m b u rse the a p p l icant  the  cost of the  testi n g ?  

There is  n o  mech a n is m  i n  t h e  b i l l  to fa c i l itate th is  type of 

re i m b u rsement .  W o u l d  the co m m ittee s u p port a n  a m e n d m e nt  to 

req u i re testi n g  o n l y  fo r a pp l ica nts w h o  have been d eterm i n ed to be 

oth e rwise e l i g i b l e  fo r TAN F rat h e r  tha n a l l  a p p l ica nts? 
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3. Th e Depa rtment n eeds to k n ow what ty pe of d ru g  p a n e l/test is  

req u i red ( b lood , u ri n e ,  etc . )  and fo r wh ich d ru g s .  The cost of a d rug 

test va ries depe n d i n g  on  the method of testi n g  and the d ru g s  being 

tested .  

4. The b i l l  req u i res testi ng  to determ i ne if  a n  a p p l ica nt i s  e n g a g ed i n  

i l l e g a l  d rug use,  but does n 't defi n e  what wou l d  b e  cons idered 

" i l leg a l  d rug use " .  It fu rth er  sta tes that "a n i n d iv id u a l  w h o  tests 

positive fo r contro l l ed su bsta nces as a resu lt of a d ru g  test req u i red 

u n d e r  t h i s  section in i n e l ig i b le  to receive" TAN F  or  S NAP ben efits . 

Th is  does not a l l ow the Department to co ns ider  w h ether the reason 

a n  a p p l ica nt tests positive for a co ntro l l ed su bsta nce is  the resu lt of  

medica l treatment .  

Concerns 

TAN F  is state su pervised and cou nty a d m i n i stered . As a req u i re m e nt of 

e l i g i b i l ity, cou n ty socia l service agen cies wo u l d  be req u i red to i m p l e m e n t  

th is  law b y  refe rri n g  t h e  i n d iv id u a l  to a loca l c l i n ic if  o n e  is  a va i l a b l e .  

Fa m i l ies a p p l y i n g  fo r TAN F  have low i nco mes a n d  may n ot have re l ia b l e  

tra nsporta tion to travel to a c l i n i c  for a d rug test . I n  a d d iti o n ,  s i nce the 

a d u l t  a p p l ica nt is respo n s i b l e  fo r payi ng  fo r the d ru g  test u p  fro nt,  it may 

be cost pro h i b itive fo r house h o l d s  to pay fo r the test . 

There a re a lso co n cerns a bout the rece i pt a n d  rete ntion of the d ru g  test 

res u lts . To a ss u re a p propriate c h a i n  of evidence,  the cou nty wo u l d  need 

to rece ive the d rug test res u l ts d i rectl y fro m the c l i n i c  or  l a b .  There a re 

a l so fed e ra l  a nd state safeg u a rd i n g  ru les that req u i re the resu lts to be 

rece ived a nd m a i nta i ned in a secu re a rea a n d  w h i c h  defi n e  who may 

receive the res u l ts a n d  who may have access to the resu l ts . The co u nties 
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wou l d  n eed to reta i n  the actua l d rug test resu lts as the Departm e n t  w o u l d  

ex pect th ese fi l es to b e  reviewed d u ri n g  ro uti n e  prog ra m a u d its . 

Add itiona l ly,  con fide ntia l ity req u i re m e nts fo r d rug a n d  a l co h o l  treatm e n t  

records a re governed b y  4 2  C F R  Part 2 ,  s o  a l lowance wou l d  h a ve t o  be  

made with i n  the progra m to  ensure that  a n y records re l ati n g  to  a n  

a p p l ica nt's parti ci pation i n  a treatm ent prog ra m are afforded the 

co nfid entia l ity req u i red u n der 42 CFR Part 2 .  This wo u l d  n eed to i n c l u d e  

a process fo r th e  co u nty t o  obta i n  a re l ease o f  i n form ation t o  receive 

treatment record s  and to red isc lose them to the Depa rt m e n t  a n d  to t h e  

Office o f  Ad m i n istrative H ea ri n g s  if necessa ry .  

T h e  b i l l  i nc l udes S NAP, a n d  a s  noted previously,  req u i ri n g  d ru g  test i n g  a s  

a con d it ion o f  i n it ia l e l ig i b i l ity fo r a n  a p p l ica nt  to receive S N A P  ben efits i s  

a v io lat ion o f  fed e ra l reg u lations .  I f  t h e  co m m ittee chooses not to remove 

the req u i re m e nts fo r d rug test ing  fo r S NAP a p p l ica nts ,  l i ke l y  fed e ra l  

p e n a l ties wo u l d  i n crease the fi sca l cost esti mate.  I n  a d d iti o n ,  d u e to t h e  

Fo u rth  A m e n d m e n t  cha l l e n g es noted a bove, the costs o f  l it igat ion 

ch a l l e n g i ng th e  con stitutio n a l ity of  the l eg is lat ion may n eed to be  

cons idered i n  deve l o p i n g  a fisca l note . 

The Depa rt m e n t  is wi l l i n g  to assist the co m m ittee with a n y  reco m m e n ded 

a me n d m e nts fo r th e  b i l l .  

Th is  con c l u des m y  testi m o ny a n d  I wo u l d  b e  h a ppy to a nswer a n y  

q u estions . 
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Drug Testi ng Req u i rements for TAN F and SNAP 

Michigan was the fi rst state to pass a law establ ishing a mandatory drug testing 
prog ram as a cond ition to receiving TAN F benefits in the late 1 990s. 

• The federal d istrict court granted a prel im inary inj unction , finding that the plaintiffs 
had a strong l ikel ihood of succeed ing on the merits of claim that the law violates 
the Fourth Amendment, which protects against unreasonable searches. 
Marchwinski v. Howard, 1 1 3  F .Supp.2d 1 1 34 (E. D. M ich. 2000) . 

• The 6th Circuit Court of Appeals affirmed the d istrict court when they heard the 
case en bane (the 1 2  judges were evenly divided) .  

• The case d id not proceed further due to a settlement. M ichigan modified the 
program so that tests would only be conducted when there is a reasonable 
suspicion that a recipient is using drugs. 

F lorida passed a law in  201 1 requiring drug testing for appl icants and recipients . 
• The federal d istrict court in  F lorida granted a prel iminary i nj unction to enjoin 

enforcement of the law, finding a substantia l l ikelihood of success on the merits . 
Lebron v. Wilkins, 820 F .Supp.2d 1 273 (M .D . F la .  201 1 ) . 

• Florida appealed to the 1 1 th Circuit Court of Appea ls.  Ora l  arguments were 
heard on November 1 ,  20 1 2 ,  so the ru l ing should be within the next few months. 

The other states that have passed similar laws in 201 1 and 20 1 2  are: Arizona, M issouri , 
Utah, Georgia, Tennessee, and Oklahoma . 

• I n  Tennessee, blanket testing was original ly proposed , but the Tennessee 
Attorney General  issued an opinion , citing both Marchwinski and Lebron, that the 
proposed law would be unconstitutiona l .  The law that passed req uires a 
screening process and if the screening ind icates a suspicion of d rug use, the 
app licant wi l l  be tested . 

• I n  Georg ia ,  the law wil l  not go into effect unti l  fi nal  ru les are implemented . 
Accord ing to a newspaper article, officials are waiting for the resu lt of the Florida 
l itigation . The article stated that a lawsuit is p lanned if the law does go into 
effect. 

• Utah's law requires testing only if a questionnaire appl icants complete ind icates a 
reasonable l ikel ihood of drug use. If they fa i l ,  they can continue receiving 
benefits i f  they seek treatment. The appl icants tested do not have to pay for the 
test. The ACLU is not chal lenging this law, a lthough they are mon itoring it. 

Conclusion 

Laws similar to F lorida's law may be susceptible to constitutional  chal lenge. Drug 
test ing as a cond ition of receipt of economic assistance is general ly considered a 
search under the Fourth Amendment. The reasonab leness of searches genera l ly 
requ i res ind ivid ual ized suspicion un less there is a showing of special need . The two 
courts which have ru led on the issue found that the government d id not show a special 
need justifying suspicion less testing .  A law which req uires testing only if there is 
reasonable suspicion is more l ikely to survive a constitutional  chal lenge. 



4 

� �Congressional 
� � Research 

� � Service-----------------------------------

Constitutional Analysis of 
Suspicionless Drug Testing Requirements 
for the Receipt of Governmental Benefits 

David H. Carpenter 
Legislative Attorney 

January 19, 2012 

. Congressional Research Service 
7-5700 

www.crs.gov 
R42326 

CRS Report for Congress-----------------
Prepared.fcJr Members and Committees of Congress 



• 

• 

• 

Constitutional Analysis of Suspicion less Drug Testing 

Summary 

For decades, federal policymakers and state administrators of governmental assistance programs, 
such as the Temporary Assistance for Needy Families (TANF) block grants, the Supplemental 
Nutrition Assistance Program (SNAP, formerly Food Stamps), the Section 8 Housing Choice 
Voucher program, and their precursors, have been concerned about the "moral character" and 
worthiness of beneficiaries. For example, the Anti-Drug Abuse Act of 1 988 made individuals who 
have three or more convictions for certain drug-related offenses permanently ineligible for 
various federal benefits. A provision in the Personal Responsibil ity and Work Opportunity 
Reconciliation Act of 1 996 went a step further by explicitly authorizing states to test TANF 
beneficiaries for i l l icit drug use and to sanction recipients who test positive. In part prompted by 
tight state and federal budgets and increased demand for federal and state governmental 
assistance resulting from precarious economic conditions, some policymakers recently have 
shown a renewed interest in conditioning the receipt of governmental benefits on passing drug 
tests. For example, the House of Representatives, on December 1 3 ,  20 1 1 , passed a provision that 
would have authorized states to require drug testing as an eligibil ity requirement for certain 
unemployment benefits. Additionally, lawmakers in a majority of states reportedly proposed 
legislation in 20 1 1  that would require drug testing beneficiaries of governmental assistance under 
certain circumstances. 

Federal or state laws that condition the initial or ongoing receipt of governmental benefits on 
passing drug tests without regard to individualized suspicion of i l l icit drug use are vulnerable to 
constitutional challenge. To date, only two state laws requiring suspicionless drug tests as a 
condition to receiving governmental benefits have sparked litigation, and neither case has been 
fully l itigated on the merits. To date, the U.S .  Supreme Court has not rendered an opinion on such 
a law; however, the Court has issued decisions on drug testing programs in other contexts that 
have guided the few lower court opinions on the subject. 

Constitutional challenges to suspicionless governmental drug testing most often focus on issues 
of personal privacy and Fourth Amendment protections against "unreasonable searches." The 
reasonableness of searches general ly requires individualized suspicion, unless the government 
can show a "special need" warranting a deviation from the norm. However, governmental benefit 
programs l ike TANF, SNAP, unemployment compensation, and housing assistance do not 
naturally evoke special needs grounded in public safety that the Supreme Court has recognized in 
the past. Thus, if lawmakers wish to pursue the objective of reducing the l ikel ihood of taxpayer 
funds going to individuals who abuse drugs through drug testing, legislation that only requires 
individuals to submit to a drug test based on an individualized suspicion of drug use is less l ikely 
to run afoul of the Fourth Amendment. Additional ly, governmental drug testing procedures that 
restrict the sharing of test results and that limit the negative consequences of fai led tests to the 
assistance program in question will be on firmer constitutional ground. 

Numerous CRS reports focusing on policy issues associated with governmental benefit programs 
also are avai lable, including CRS Repoti R40946, The Temporary Assistance for Needy Families 
Block Grant: An Introduction, by Gene Falk; CRS Report R42054, The Supplemental Nutrition 
Assistance Program: Categorical Eligibility, by Gene Falk and Randy Al ison Aussenberg; CRS 
Report RL3459 1 ,  Overview of Federal Housing Assistance Programs and Policy, by Maggie 
McCarty et al . ;  and CRS Report RL33362, Unemployment Insurance: Programs and Benefits, by 
Katelin P. Isaacs and Julie M. Wliittaker . 
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Constitutional Analysis of Suspicionless Drug Testing 

Background 

For decades, federal policymakers and state administrators of governmental assistance programs, 
such as the Temporary Assistance for Needy Families (TANF) block grants, 1 the Supplemental 
Nutrition Assistance Program (SNAP, formerly Food Stamps)/ the Section 8 Housing Choice 
Voucher program,3 and their precursors have been concerned about the "moral character" and 
worthiness of beneficiaries.4 Beginning in the 1 980s, the federal government imposed restrictions 
on the receipt of certain governmental benefits for individuals convicted of drug-related crimes as 
one component of the broader "War on Drugs." For example, the Anti-Drug Abuse Act of 1 9885 

made individuals who have three or more convictions for certain drug-related offenses 
permanently inel igible for various federal benefits.6 A provision in the Personal Responsibi l ity 
and Work Opportunity Reconcil iation Act of 1 9967 went a step further by explicitly authorizing 
states to test TA NF beneficiaries for i l l icit drug use and to sanction recipients who test positive.8 

In part prompted by tight state and federal budgets and increased demand for federal and state 
governmental assistance resulting from precarious economic conditions, some policymakers 
recently have shown a renewed interest in conditioning the receipt of governmental benefits on 
passing drug tests. For example, the House of Representatives, on December 1 3 , 20 1 1 , passed a 
provision that would have authorized states to require drug testing as an el igibi l ity requirement 
for certain unemployment benefits.9 Additional ly, lawmakers in a majority of states reportedly 
proposed legislation in 20 1 1  that would require drug testing beneficiaries of governmental 
assistance under certain circumstances. 10 

1 For more information on TANF, see CRS Report R40946, The Temporary Assistance for Needy Families Block 
Grant: An Introduction, by Gene Falk. 

2 For more information on SNAP, see CRS Report R42054, The Supplemental Nutrition Assistance Program: 
Categorical Eligibility, by Gene Falk and Randy Al ison Aussenberg. 

3 For more information on the Section 8 Housing Choice Voucher and other federal housing assistance programs, see 
CRS Report RL3459 1 ,  Overview of Federal Housing Assistance Programs and Policy, by Maggie McCarty et al. 

4 King v. Smith, 392 U.S. 3 1 9, 320-25 ( 1 967) (discussing various eligibility requirements of  the Aid to Families with 
Dependent Chi ldren (AFDC) welfare program and its precursors that attempted to distinguish between the "worthy" 
poor and those unworthy of assistance) (held; an Alabama state regulation that prohibited AFDC assistance to 
dependent children of a mother who had a sexual relationship with an "able-bodied man" to whom she was not married 
violated the Social Security Act). 

5 P.L.  1 00-690 §530 1 . 

6 This provision has since been amended. See 2 1  U.S.C. §862a. 

7 P . L. 1 04- 1 93 .  

8 P .L .  I 04- 1 93 9902, codified at 2 1  U .S .C .  §862b ("Notwithstanding any other provision of  law, States shall not be 
prohibited by the Federal Government from testing wei fare recipients for use of control led substances nor from 
sanctioning welfare recipients who test positive for use of control led substances."). This provision, in and of itself, does 
not raise constitutional concerns because it does not directly impose drug testing; however, state drug testing programs 
that are implemented pursuant to this authority may be vulnerable to constitutional challenge. 

9 H.R. 3630, the Middle Class Tax Relief and Job Creation Act of20 1 1 , as engrossed in the House, § 2 1 27 (stating, in 
relevant part: "Nothing in this Act or any other provision of  Federal law shal l  be considered to prevent a State fi'om 
testing an applicant for unemployment compensation for the unlawful use of controlled substances as a condition for 
receiving such compensation; or denying such compensation to such applicant on the basis o f  the result of such 
testing."). On December 1 7, 2 0 1 1 ,  the Senate passed an amended version of H.R.  3630 that d id not include the drug 
testing provision. 
10 A. G. Sulzberger, Stales Adding Drug Test as Hurdle for Welfare, N.Y. Times, October 1 0, 2 0 1 1 ,  available at 
http://www.nytimes.com/20 1 1 / 1  0/ 1 1 /us/states-adding-drug-test-as-hurdle-for-wei fare.html?pagewanted=all ("Pol icy 

makers in three dozen states this year proposed drug testing for people receiving benefits l ike welfare, unemployment 
(continued . . .  ) 
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Federal or state laws that condition the initial or ongoing receipt of governmental benefits on 
passing drug tests without regard to individualized suspicion of i l l icit drug use are vulnerable to 
constitutional challenge. Constitutional challenges to suspicionless governmental drug testing 
most often focus on issues of personal privacy and Fourth Amendment protections against 
"unreasonable searches." To date, only two state Jaws requiring suspicionless drug tests as a 
condition to receiving governmental benefits have sparked l itigation, and neither case has been 
fully l itigated on the merits. To date, the U .S .  Supreme Court has not rendered an opinion on such 
a law; however, the Court has issued decisions on drug testing programs in other contexts that 
have guided the few lower court opinions on the subject. These Supreme Court opinions also 
I ikely wi II shape future judicial decisions on the topic. 

To effectively evaluate the constitutionality of laws requiring suspicionless drug tests to receive 
governmental benefits, this report first provides an overview of the Fourth Amendment. It then 
reviews five Supreme Court decisions that have evaluated government-administered drug testing 
programs in other contexts and provides an analysis of the preliminary lower court opinions 
directly on point. The report concludes with a synthesis of the various factors that l ikely will be 
important to a future court's assessment of the constitutionality of these laws, which also may 
guide policymaking on the subject. 

Fourth Amendment Overview 

The Fourth Amendment protects the "right of the people" to be free from "unreasonable searches 
and seizures" by the government. 1 1 This constitutional stricture appl ies to all governmental 
action, federal, state, and local, by its own force or through the Due Process Clause of the 
Fourteenth Amendment. 1 2  Governmental conduct generally wil l  be found to constitute a "search" 
for Fourth Amendment purposes where it infringes "an expectation of privacy that society is 
prepared to consider reasonable . . . .  " 1 3 The Supreme Court, on a number of occasions, has held that 
government-administered drug tests are searches under the Fourth Amendment. 14 Therefore, the 
constitutional ity of a law that requires an individual to pass a drug test before he may receive 
federal benefits l ikely will turn on whether the drug test is reasonable under the circumstances. 

What a court determines to be reasonable depends on the nature of the search and its underlying 
governmental purpose. Reasonableness under the Fourth Amendment generally requires some 
form of individualized suspicion, which frequently takes the form of a warrant that is based on 
probable cause. 1 5  An exception to the ordinary individualized suspicion requirement has gradually 

( . . .  continued) 

assistance, job training, food stamps and public housing."). 

1 1  U . S .  CONST. amend. IV ("The right of the people t o  be secure i n  their persons, houses, papers, and effects, against 
unreasonable searches and seizures, shal l not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the p lace to be searched, and the persons or things to be 
seized.''). 

1 2 Mapp v. Ohio, 367 U.S. 643 , 655 ( 1 96 1 ). 

1 3 Un ited States v. Jacobsen, 466 U.S. I 09, 1 1 3 ( 1984). 

1 4  See, e.g., Bd. of Educ. of l ndep. Sch. Dist. No. 92 of Pottawatomie Cnty. v. Earls, 536 U.S.  822 (2002); Chandler v. 
M i l ler, 520 U.S. 305 ( 1 997); Vernonia Sch. Dist .  v. Acton, 5 1 5  U.S .  646 ( 1 995); Nat ' !  Treasury E mp. Union v. Von 
Raab, 489 U.S.  656 ( 1 989); and Skinner v. Ry. Labor Exec. Ass'n, 489 U.S. 602 ( 1 989). 

1 5 Von Raab, 489 U.S .  at 665 ("While we have often emphasized, and reiterate today, that a search must be supported, 
as a general matter, by a warrant issued upon probable cause, our decision in Railway Labor Executives reaffirms the 
(continued . . .  ) 
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evolved, however, for cases where a "special need" of the government, not related to criminal law 
enforcement, is found by the courts to outweigh any "diminished expectation" of privacy invaded 
by a search. 16 In instances where the government argues that there are special needs, courts 
determine whether such searches are reasonable under the circumstances by assessing the 
competing interests of the government conducting the search and the private individuals who are 
subj ect to the search. 1 7  

Supreme Court Precedent 

The Supreme Court has assessed the constitutionality of governmental drug testing programs in a 
number of contexts. Five opinions are especially relevant to the question of whether a mandatory, 
suspicionless drug test for the receipt of governmental benefits would be considered an 
unreasonable search under the Fourth Amendment. Each of these decisions, Skinner v. Railway 
Labor Executives Association, 1 8 National Treasury Employees Union v. Von Raab, 19 Vernonia 
School District v. Acton,20 Board of Education of Independent School District No. 92 of 
Pottawatomie County v. Earls,2 1  and Chandler v. Miller,22 is analyzed in turn. 

Skinner focused on Federal Railroad Administration (FRA) regulations that required breath, 
blood, and urine tests of rail road workers involved in train accidents.23 The Supreme Court held 
that because "the collection and testing of urine intrudes upon expectations of privacy that society 
has long recognized as reasonable," FRA testing for drugs and alcohol was a "search" that had to 
satisfy constitutional standards of reasonableness?4 However, the "special needs" of railroad 
safety-for "the traveling public and the employees themselves"-made traditional Fourth 
Amendment requirements of a warrant and probable cause "impracticable" in this context.25 Nor 
was "individualized suspicion" deemed by the majority to be a "constitutional floor" where the 
intrusion on privacy interests is "minimal" and an "important governmental interest" is at stake.26 

According to the Court, covered rail employees had "expectations of privacy" as to their own 
physical condition that were "diminished by reasons of their participation in an industry that i s  
regulated pervasively to  ensure safety . . . .  "27 In  these circumstances, the maj ority held, it was 

( . . .  continued) 

longstanding principle that neither a warrant nor probable cause, nor, indeed, any measure of individualized suspicion, 
is  an indispensable component of  reasonableness in every circumstance." ( internal citations omitted)); Chandler, 520 
U.S.  at  3 1 3  ("To be reasonable under the Fourth Amendment, a search ordinarily must be based on individualized 
suspicion of wrongdoing."). 

1 6 Chandler, 520 U.S.  at 3 1 3- 1 4 .  

1 7  !d. at  314 ("courts must undertake a context-specific inquiry, examining closely the competing private and public 
interests advanced by the parties."). 

1 8 489 U .S. 602 ( 1 989). 

1 9 489 u.s. 656 ( 1 989). 

20 5 1 5 U.S. 646 ( 1 995).  

2 1 536 u.s. 822 (2002). 

22 5 20 U.S. 305 ( 1 997). 

23 Skinner, 489 U.S. at 606. 

24 Jd. at 6 1 7 . 

25 !d. at 62 1 ,  63 I .  
26 !d. at 624. 

27 !d. at 627 . 
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reasonable to conduct the tests, even in the absence of a warrant or reasonable suspicion that any 
I b 

. . 
d 28 emp oyee may e tmpatre . 

In the Von Raab decision, handed down on the same day as Skinner, the Court upheld drug testing 
of U.S.  Customs Service personnel who sought transfer or promotion to certain "sensitive" 
positions, namely those involving drug interdiction or carrying firearms, without a requirement of 
reasonable individualized suspicion.29 A drug test was only administered when an employee was 
conditionally approved for a transfer or promotion to a sensitive position and only with advanced 
notice by the Customs Service.30 According to the Court, 

the Government's compell ing interests in preventing the promotion of drug users to positions 
where they might endanger the integrity of our Nation's  borders or the l ife of the citizenry 
outweigh the privacy interests of those who seek promotions to those positions, who enj oy a 
diminished expectation of privacy by virtue of the special physical and ethical demands of 
those positions.3 1 

Neither the absence of "any perceived drug problem among Customs employees," nor the 
possibi l ity that "drug users can avoid detection with ease by temporary abstinence," would defeat 
the program because "the possible harm against which the Government seeks to guard is 
substantial [and] the need to prevent its occurrence furnishes an ample j ustification for reasonable 
searches calculated to advance the Government's goal."32 

In Vernonia, the Court first considered the constitutionality of student drug testing in the public 
schools. At issue was a school district program for random drug testing of high school student 
athletes, which had been implemented in response to a perceived increase in student drug activity . 
Al l  student athletes and their parents had to sign forms consenting to testing, which occurred at 
the season's beginning and randomly thereafter for the season's duration. Students who tested 
positive were given the option of either participating in a drug assistance program or being 
suspended from athletics for the current and following seasons.33 

A 6 to 3 majority of the Court upheld the program against Fourth Amendment challenge. Central 
to the majority's rationale was the "custodial and tutelary" relationship that is created when 
children are "committed to the temporary custody of the State as schoolmaster."34 This 
relationship, in effect, "permit[s] a degree of supervision and control that could not be exercised 
over free adults."35 Students had d iminished expectations of privacy by virtue of routinely 
required medical examinations, a factor compounded in the case of student athletes by insurance 
requirements, minimum academic standards, and the "communal undress" and general lack of 

28 !d. at 633 . 

29 Von Raab, 489 U.S.  at 679. 

30 !d. at 672. 

3 1 !d. at 679. 

32 !d. at 673-75. 

3 3  Vernonia, 5 1 5  U.S. at 649-50. 

34 !d. at 654. 

3 5  /d. at 654-56 . 
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privacy in sports ' locker rooms. 36 Because "school sports are not for the bashful," student athletes 
were found to have a lower expectation of privacy than other students.37 

Balanced against these diminished privacy interests were the nature of the intrusion and 
i mportance of the governmental interests at stake. F irst, the school district had mitigated actual 
intrusion by implementing urine collection procedures that simulated conditions "nearly identical 
to those typically encountered in public restrooms"; by analyzing the urine sample only for 
presence of i l legal drugs-not for other medical information, such as the prevalence of disease or 
pregnancy; and by insuring that positive test results were not provided to law enforcement 
officials.38 School officials had an interest in deterring student drug use as part of their "special 
responsibil ity of care and direction" toward students.39 That interest was magnified in Vernonia 
by judicial findings that, prior to implementation of the program, "a large segment of the student 
body, particularly those involved in interscholastic athletics, was in a state of rebellion . . .  fueled 
by alcohol and drug abuse . . . .  "40 

Consequently, the Court approved the school district's drug testing policy, reasoning that the 
Fourth Amendment only requires that government officials adopt reasonable policies, not the 
least invasive ones avai lable. The majority in Vernonia, however, cautioned "against the 
assumption that suspicionless drug-testing wil l  readily pass muster in other constitutional 
contexts. "4 1  

Earls concerned a Tecumseh Public School District policy that required suspicionless drug testing 
of students wishing to participate "in any extracurricular activity."42 Such activities included 
Future Farmers of America, Future Homemakers of America, academic teams, band, chorus, 
cheerleading, and athletics. Any student who refused to submit to random testing for i l legal drugs 
was barred from all such activities, but was not otherwise subject to penalty or academic sanction. 
L indsay Earls challenged the district's pol icy "as a condition" to her membership in the high 
school's show choir, marching band, and academic team.43 

By a 5 to 4 vote, the Court held that the Tecumseh school district's drug testing program was a 
"reasonable means" of preventing and deterring student drug use and did not violate the Fourth 
Amendment. ln its role as "guardian and tutor," the majority reasoned, the state has responsibi l ity 
for the discipline, health, and safety of students whose privacy interests are correspondingly 
l imited and subj ect to "greater control than those for adults.'"'4 Moreover, students who 
participate in extracurricular activities "have a l imited expectation of privacy" as they participate 
in the activities and clubs on a voluntary basis, subject themselves to other intrusions of privacy, 
and meet official rules for participation.45 The fact that student athletes in the Vernonia case were 
regularly subjected to physical exams and communal undress was not deemed "essential" to the 

36 !d. at 657. 

37 Jd. 

38 I d. at 658.  

39 !d. at 662. 

40 !d. at 662-63. 

4 1  I d. at 664-65. 

42 Earls, 536 U.S. at 826. 

43 /d. at 826-27. The p laintiff did not protest the policy as applied to student athletics. 

44 !d. at 830-3 1 .  

45  ld. at 83 1 -32 . 
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outcome there.46 Instead, that dec ision "depended primarily upon the school's custodial 
responsibil ity and authority," which was equally applicable to athletic and nonathletic activities.47 

The testing procedure itself, involving col lection of urine samples, chain of custody, and 
confidentiality of results, was found to be "minimally intrusive" and "virtually identical" to that 
approved by the Court in Vernonia.48 In particular, the opinion notes test results were kept in 
separate confidential files only available to school employees with a "need to know," were not 
disclosed to law enforcement authorities, and carried no disciplinary or academic consequences 
other than l imiting extracurricular participation.49 "Given the minimally intrusive nature of the 
sample collection and the limited uses to which the test results are put, we conclude that the 
invasion of students' privacy is not significant."50 

The maj ority concluded that neither "individual ized suspicion" nor a "demonstrated problem of 
drug abuse" was a necessary predicate for a student drug testing program, and there is no 
"threshold level" of drug use that must be satisfied.5 1 "Finally, we find that testing students who 
participate in extracurricular activities is  a reasonably effective means of addressing the School 
District's legitimate concerns in preventing, deterring, and detecting drug use."52 

Converse ly, the Court in Chandler struck down a 1 990 Georgia statute requiring candidates for 
governor, l ieutenant governor, attorney general, the state j udiciary and legislature, and certain 
other elective offices to file a certification that they have tested negatively for i l legal drug use.53 

The maj ority opinion noted several factors distinguishing the Georgia Jaw from drug testing 
requirements upheld in earlier cases. F irst, there was no "fear or suspicion" of generalized i l l icit 
drug use by state elected officials in the Jaw's background that might pose a "concrete danger 
demanding departure from the Fourth Amendment's main rule."54 The Court noted that, while not 
a necessary constitutional prerequisite, evidence of historical drug abuse by the group targeted for 
testing might "shore up an assertion of special need for a suspicionless general search program."55 

Secondly, the law did not serve as a "credible means" to detect or deter drug abuse by public 
officials. 56 S ince the timing of the test was largely controlled by the candidate rather than the 
state, legal compl iance could be achieved by a mere temporary abstinence. 57 Another "tel l ing 
difference" between the Georgia case and earlier rul ings stemmed from the "relentless scrutiny" 
to which candidates for public  office are subjected, as compared to persons working in less 
exposed work environments. 58 Any drug abuse by public officials is far more l ikely to be detected 

46 !d. at 83 1 .  

47 !d. 

48 /d. at 832-34. 

49 !d. at 833. 

50 !d. at 832-34. 

51  ld. at 835-37.  

52 Jd. at 837.  

53 Chandler, 5 20 U.S.  at 322. 

54 !d. at 3 1 8- 1 9. 

55 Jd. at 3 1 9 . 

56 ld. 

57 !d. at 3 1 9-20. 

58 ld at 32 1 . 
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in the ordinary course of events, making suspicionless testing less necessary than in the case of 
safety-sensitive positions beyond the public view. The Court concluded: 

We reiterate, too, that where the risk to publ ic safety is substantial and real, blanket 
suspicionless searches cal ibrated to the risk may rank as "reasonable"-for example, 
searches now routine at airports and at entrances to courts and other official buildings. But 
where, as in this case, public safety is not genuinely in j eopardy, the Fourth Amendment 
precludes the suspicionless search, no matter how conveniently arranged. 59 

Synthesis of Supreme Court Precedent 

Skinner and Von Raab indicate that "compell ing" governmental interests in public safety or 
national security may, in appropriate circumstances, override constitutional objections to testing 
procedures by employees whose privacy expectations are diminished by the nature of their duties 
or the workplace scrutiny to which they are otherwise subject. The Earls and Vernonia rul ings 
show that minors have diminished privacy expectations relative to adults, especially when drug 
testing is implemented by individuals in a guardian or tutor capacity. A lthough not dispositive, 
Earls, Vernonia, and Chandler also i l lustrate that drug testing programs imposed on a subset of 
the population that has a "demonstrated problem of drug abuse" may tilt the balancing test in the 
government's favor, especially if the testing program is designed to effectively address the 
problem. The extent to which drug test results are shared or kept confidential also may be 
relevant to a court's review of the competing publ ic and private interests. Drug testing programs 
that require results to be kept confidential to all but a small group of non-law enforcement 
officials and that only min imally impact an individual 's l ife are more l ikely to be considered 

reasonable. On the other hand, programs that al low drug test results to be shared, especially with 
law enforcement, or that have the potential to negatively impact multiple or significant aspects of 
an individual's l ife, are less l ikely to be considered reasonable. 

Preliminary Lower �ourt Opinions on the 
Michigan and Florida Laws 

Two state laws that establ ished mandatory, suspicionless drug testing programs as a condition to 
receiving TANF benefits have been chal lenged on Fourth Amendment grounds. The federal 
district court rul ing in Marchwinski v. Howard,60 which was affirmed by the U.S .  Court of 
Appeals for the S ixth Circuit (Sixth Circuit) as a result of an evenly divided en bane panel,6 1 

involved a Michigan program that began in the late 1 990s. The other rul ing, Lebron v. Wilkens,62 

is part of ongoing l itigation regarding a program instituted pursuant to Florida law. Both decisions 
were delivered at the prel iminary stages of litigation and were not based on a complete 

59 !d. at 323 (internal citations omitted). 

60 Marchwinski v.  Howard, 1 1 3 F.  Supp. 2d 1 1 34 (E.D.  M ich. 2000). 

61 M archwinski v.  Howard, 60 Fed. App'x 60 1 (6'h Cir. 2003) (affirming the district court decision in accordance with 
Stupak-Thrall v. United States, 89 F .3d 1 269 (61h Cir. 1 996), because a 1 2-member en bane panel of appel late judges 
was evenly split, with six j udges wanting to affirm and six judges wanting to reverse the district court's opinion). 

62 Lebron v. Wilkens, Case No. 6: 1 1 -cv-0 1 473-0ri-35DAB, Order Granting Motion for Pre l iminary Injunction (M.D. 
F l a. 2 0 1 1 ), available at http://www.aclufl.org/pdfs/20 1 1 - I 0-24-ACLUTan!Drder.pdf (hereinafter, Lebron, Prel iminary 
Injunction) . 
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evidentiary record. However, future courts that review s imi lar drug testing programs may look to 
these decisions for guidance, and they may be useful for lawmakers who consider crafting 
legislation that requires individuals to pass drug tests in order to qual ify for governmental 
benefits. 

The Challenged Michigan Law -Marchwinski v. Howard 

Marchwinski concerned Michigan Compiled Laws Section 400.5 7/, which imposed a pilot drug 
testing component to Michigan's Family Independence Program (FIP). Under the F IP program, 
individuals would have to submit a urine sample for testing as part of the TANF application 
process. The applications of those who refused to submit to the test would be denied. Individuals 
who tested positive for i l l ic it drugs would have to participate in a substance abuse assessment 
and, potentially, would have to comply with a substance abuse treatment plan. Those who fai led 
to comply with a treatment plan and could not show good cause would have their appl ications 
denied. Additional ly, individuals who were already receiving TANF benefits would be subject to 
random drug tests. Active participants who tested positive for drug use or fai led to adhere to the 
random drug testing requirements would have their benefits reduced and possibly terminated.63 

Several individuals who would be subject to the FIP drug testing program fi led suit, seeking a 
prel iminary inj unction that would prevent the implementation of the program because it would 
violate their Fourth Amendment rights against unreasonable searches. The court granted the 
prel iminary inj unction, which, among other factors, required a finding that the plaintiffs would 
l ikely succeed on the merits of their Fourth Amendment claims.64 

The Marchwinski court stated that "the Chandler Court made clear that suspicionless drug testing 
is unconstitutional if there is no showing of a special need, and that the special need must be 
grounded in publ ic safety."65 According to the court, the state's "primary j ustification . . .  for 
instituting mandatory drug testing is to move more fami l ies from welfare to work."66 This worthy 
legislative obj ective, however, is not "a special need grounded in public safety" that would j ustify 
a suspicionless search, in the view of the court.67 The court also was unmoved by the state's 
argument that the drug testing served a special need of reducing child abuse and neglect. Upon an 
examination of the programs' express legislative purposes, the court found that neither TANF nor 
F IP  was designed specifically to address child abuse and neglect. Therefore, " . . .  the State's 
financial assistance to parents for the care of their minor children through the FIP cannot be used 
to regulate the parents in a manner that erodes their privacy rights in order to further goals that are 
unrelated to the F IP."68 Further, allowing the state to conduct suspicionless drug tests in this 
context would provide a j ustification for conducting suspicionless drug tests of all parents of 
children who receive governmental benefits of any kind, such as student loans and a public 
education, which "would set a dangerous precedent."69 Thus, the court concluded that the 

63 Marchwinski, 1 1 3 F. Supp.2d at 1 1 36-37. 

64 !d. at 1 1 37. Other factors that the court weighed were "the probability that granting the inj unction will  cause 
substantial harm to others; and [] whether the public interest is advanced by the issuance of the injunction." !d. 

65 !d. at 1 1 43 .  

66 /d. at 1 1 40. 

67 !d. 

68 !d. at 1 1 4 1 -42.  

6 9  !d. at 1 1 42 . 
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"Plaintiffs have establ ished a strong l ikelihood of succeeding on the merits of their Fourth 
A mendment claim."70 The case did not progress because the FIP administrators, as part of a 
settlement with the American Civi l Liberties Union (ACLU), which represented the plaintiff, 
agreed to modify the program so that tests would be conducted only when "there is  a reasonable 
suspicion that [a] recipient is using drugs."7 1 

The Challenged Florida Law - Lebron v. Wilkens 

The Lebron case involves Florida Statute Section 4 1 4 .0652, enacted on May 3 1 ,  20 1 1 , which 
requires all new TANF applicants to submit to a drug test and all current beneficiaries to be 
subject to random drug testing as a condition to receiving benefits.72 The up-front cost of the drug 
test must be born by the applicant/recipient; however, individuals whose results are negative for 
i l l icit drugs wil l  be reimbursed for the cost of the test using TANF funds. Although the statute 
does not require it, individuals must disclose information about all prescription and over-the­
counter medications they use to avoid false-positive results for i l l icit drugs. Individuals who test 
positive are barred from receiving benefits for one year unless they complete a substance abuse 
treatment class and pass another drug test, at which point they may regain el igibil ity in six 
months. Applicants must pay for both the treatment programs and the additional drug tests, and 
those costs wil l  not be reimbursed by the state.73 However, chi ldren of an appl icant who failed a 
drug test may receive TANF  benefits through another adult, called a "protective payee," if that 
adult passes a drug test and is otherwise approved by Florida's Department of Children and 
Fami l ies (DCF). The results of positive drug tests are shared with the Florida Abuse Hotline, 
which triggers a referral to the Florida Safe Families Network database. Information in the 
F lorida Safe Famil ies Network database is available to law enforcement officials .  Additional ly, 
information provided to the F lorida Abuse Hotline may be disclosed to law enforcement officials 
and to state attorneys who work on child abuse cases.74 

An applicant, who met all el igibil ity requirements for TANF benefits except that he refused to 
submit to a drug test, filed a motion with a federal district court seeking a prel iminary inj unction 
of the enforcement of the drug testing requirements of the Florida law because it violates his 
Fourth Amendment protections against unreasonable searches.75 The court granted the motion 
unti I the matter can be ful ly I itigated, finding that the plaintiff "has a substantial l ikelihood of 
success on the merits" of his Fourth Amendment claims.76 

The court, citing Skinner, Von Raab, Vernonia, and Earls, found that the drug test represents a 
Fourth Amendment search due to "the intrusion into a highly personal and private bodily 
function" necessary for the urinalysis, the fact that private information such as prescription drug 

70 !d. at 1 1 43.  

71 See Se/1/emenl Reached In Lawsuit Over Mandatory Drug Testing of Welfare Recipients, Am. Civi l  Liberties Union 
Press Release, December 1 8, 2003, available at http ://W\.vw.aclumich.org/issues/search-and-seizure/2003 - 1 2/ l  044. 

72 Lebron, Preliminary Injunction at 9 - 1 0 .  

7 3  ld. a t  1 0. 

74 I d. at I 0- 1 I .  

75 ld. at 2.  

7 6  !d. at 34 . 
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use could be divulged as part of the test, and that the test results could be made available to law 
enforcement and other non-medical third parties.77 

The court also held that the state had fai led to show a valid "special need" for testing TANF 
recipients j ustifying a deviation from the Fourth Amendment's traditional requirement of 

individual ized suspicion. The state argued that four different interests served as special needs: 

( 1) ensuring that T ANF funds are used for their dedicated purpose, and not diverted to drug 
use; (2) protecting chi ldren by "ensuring that its funds are not used to visit an 'evi l '  upon the 
chi ldren's homes and famil ies;" (3) ensuring that funds are not used in a manner that detracts 
from the goal of getting beneficiaries back to employment; ( 4) ensuring that the government 
does not fund the "public health risk" posed by the crime associated with the "drug 
epidemic."78 

The only evidence submitted in the record that the court considered "competent ... on this issue" 
was results from a pilot TANF drug testing program, called the Demonstration Project, that was 
commissioned by the state in the late 1 990s, and the prel iminary results from the first month of 
testing under the Section 4 1 4 .0652 program.79 According to the court, not only did this evidence 
not support the proffered special needs, but it also undermined them.80 

The Demonstration Project was mandated by a Florida law enacted in 1 998.  It required Florida's 
DCF to conduct an empirical study to determine i f "individuals who apply for temporary cash 
assistance or services under the state's welfare program are l ikely to abuse drugs," and if "such 
abuse affects employment and earnings and use of social service benefits."8 1 Under the law, only 
those TANF applicants for which the DCF had a "reasonable cause to believe" used i llegal drugs 
were to be drug tested.82 To implement the program, DCF uti l ized a written test to screen 6,462 

TANF applicants for potential drug use. Based on this screening, 1 ,447 were subj ected to a drug 
test. Of the 1 ,447 individuals tested, 335 tested positive for i l legal drugs. This represented 5 . 1 %  

of the 6,462 appl icants who were screened.83 

Regarding the first goal of study, as to whether or not the TANF applicants are l ikely to abuse 
drugs, the study noted that the 5 . 1 %  positive rate was lower than the rate found in a number of 
national welfare recipient drug studies. The court also noted that it was lower than the 8 . 1 3% 

estimated rate of drug use by Floridians, as a whole.84 The study also did not find sign ificant 
correlations between drug users and non-users on employment-related factors. The DCF report 
explained: 

77 Jd. at 1 4- 1 8 . 

78 ld. at 23 (quoting the state 's  response to the plaintiff's motions, docket no. 1 9) .  

7 9  The state offered three additional studies as evidence that were disregarded by the court because they were outdated 
and not based on the speci fic population relevant to the case. !d. at 24-2 5 .  

80 !d. at 34 ("Florida has already conducted its experiment. It commissioned a Demonstration Project that proceeded 
unchallenged, and it was based on suspicion of drug use. Through this effort, Florida gathered evidence on the scope of 
this problem and the efficacy of the proposed solution. The results debunked the assumptions of the State, and l ikely 
many laypersons, regarding T ANF appl icants and drug use. The State nevertheless enacted Section 4 1 4 .0652, without 
any concrete evidence of a special need to do so-at least not that has been proffered on this record."). 

81 Lebron, Preliminary Injunction at 4. 

82 ld. at 4 (citing Fla. Stat. § 4 1 4.70( 1 )  ( 1 998) (repealed 2004)). 

83 Jd. at 4-5.  

84 !d. at 5-6 . 
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Constitutional Analltsis of Suspicionless Drug Testing 

First, [the findings] emphasize the difficulty of determining the extent of drug use among 
welfare beneficiaries. Any test uti l ized for this purpose is l ikely to provide, at best, an 
estimate of these numbers. Such estimates are suitable only for planning purposes and not for 
sanctioning. 

Secondly, the findings suggest that states may not need to test for drug use among wel fare 
beneficiaries. Evidence from the Florida demonstration proj ect showed very little difference 
between drug users and non-users on a variety of dimensions. Users were employed at about 
the same rate as were non-users, earned approximately the same amount of money as those 
who were drug free and did not require substantial ly different levels of governmental 
assistance. If there are no behavioral differences between drug users and non-users and i f  
drug users d o  not require the expenditure o f  additional public funds, then pol icymakers are 
free to concentrate on other elements of welfare policy and to avoid divisive, phi losophy­
laden debates.85 

Drug testing pursuant to Florida Statute Section 4 1 4.0652 began in July 20 1 1 .86 According to the 
preliminary results of the first month of testing that were presented to the court, approximately 
2% ofTANF appl icants tested positive for i l l icit drugs. An additional 7 .6% of applicants refused 
to submit to testing, but the court pointed out that 

. . .  it is difficult to draw any conclusions concerning the extent of drug use or the deterrent 
effect of the statute from this fact because declining to take the drug test can be attributed to 
a number of factors in addition to drug use, including an inability to pay for the testing, a 
lack o f l aboratories near the residence of an applicant, inability to secure transportation to a 
laboratory or, as in the case at bar, a refusal to accede to what an appl icant considers to be an 
unreasonable condition for receiving benefits.87 

Thus, the state could only demonstrate that between 2% and 5 . 1 %  ofTANF appl icants used 
i l legal drugs.88 

According to the court, both the findings of the Demonstration Project and the preliminary results 
from the Section 4 1 4.0652 testing undercut each of the four special needs proffered by the state.89 

The evidence provided to the court suggests that the rate of i l l icit drug use by TANF applicants is  
lower than that of the general public and that there were no significant differences between drug­
using appl icants and drug-free applicants pertaining to employment, income, and level of 
governmental support.90 Additional ly, the state was unable to show that the drug testing would 
provide net cost savings for the TANF program due to the reimbursements for negative drug tests 
and the protective payee provision.9 1 

85 ld. at 7. 

86 /d. at 8. 

87 ld. at 1 2 . 
88 /d. at 1 2- 1 3 .  
89 !d. at 34.  
90 !d. at  3 1 -32. 
9 1  Jd. at 3 3  . 
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Constitutional Analtjsis of Suspicionless Drug Testing 

In the absence of evidence in the record to justify any of the special needs asserted by the state,92 

the "Plaintiff has shown a substantial l ikelihood of success on the merits of [his Fourth 
Amendment claims] ."93 

Implications for Future Federal or State Legislation 

Based on the case law analyzed above, state or federal laws that require drug tests as a condition 
of receiving governmental benefits without regard to an individualized suspicion of i l l icit drug 
use may be susceptible to constitutional challenge. Drug tests historically have been considered 
searches for the purposes of the Fourth Amendment. The reasonableness of searches generally 
requires individualized suspicion, unless the government can show a special need warranting a 
deviation from the norm. However, governmental benefit programs l ike TANF, SNAP, 
unemployment compensation, and housing assistance do not naturally evoke the special needs 
that the Supreme Court has recognized in the past. 

The implementation of governmental assistance programs and the receipt of their benefits do not 
raise similar public safety concerns as those at issue in Skinner and Von Raab. In implementing 
these programs, the government also does not clearly act as tutor or guardian for minors, as the 
Court considered important in Earls and Vernonia. Finally, the evidence, at least thus far, in 
Lebron has fai led to show a pervasive drug problem in  the subset of the population subjected to 
suspicionless testing that strengthened the government's interests in Earls and Vernonia. Thus, if 
lawmakers wish to pursue the objective of reducing the l ikelihood of taxpayer funds going to 
individuals who abuse drugs through drug testing, legislation that only requires individuals to 
submit to a drug test based on an individualized suspicion of drug use is less l ikely to run afoul of 
the Fourth Amendment.94 Although it was never challenged in the courts, the drug testing 
component of Florida's Demonstration Project raised fewer constitutional concerns, in part, 
because individuals were only tested after administrators determined there was reason to believe 
the individual abused drugs based on a minimally intrusive written screening.95 

Additionally, the way drug testing programs are implemented can affect a court's constitutional 
analysis of the program. For instance, the fact that F lorida's Section 4 1 4 .0652 program requires 
positive drug test results to be shared with government officials outside of the TANF program, 
such that the information ultimately could be made available to law enforcement officials, 

92 In d icta, the court seemed to suggest that the third asserted special need, that is, transitioning TANF beneficiaries to 
gainfu l  employment, may not have qualified as a special need, but did not have to reach that conclusion because the 
state fai led to offer evidence to support the contention. !d. at 28-29 ("Even if  this interest qualified as a special need, 
see contra Marchwinski, 1 1 3 F. Supp. at 1 1 40, the evidence does not support its application."). 
93 Lebron Preliminary Injunction at 34 .  
94 But see Earls, 536 U.S.  at  837 ("In th is  context, the Fourth Amendment does not require a finding of individual ized 
suspicion, and we decline to impose such a requirement on schools attempting to prevent and detect drug use by 
students. Moreover, we question whether testing based on individual ized suspicion in fact would be less intrusive. Such 
a regime would place an additional burden on public school teachers who are already tasked with the difficult job of 
maintaining order and discipline. A program of individualized suspicion might unfairly target members of unpopular 
groups. The fear of lawsuits resulting from such targeted searches may chil l  enforcement of the program, rendering it 
ineffective in combating drug use.") (internal citations omitted); Vernonia, 5 1 5  U .S. at 663-664. This dicta seems to be 
l imited to the context of drug testing minors in public schools. 
95 lt should be noted that, while the Demonstration Project may have raised few constitutional concerns, the empirical 
study of the project suggested that it may not have served its legislative objectives . 
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Constitutional Analysis of Suspicionless Drug Testing 

i ncreases the level of intrusion into the privacy interests ofTANF applicants more than if the 
results were kept confidential to all but the administrators of the TANF program. As a result, 
applicants who fai l  drug tests under the Florida program also could be subject to criminal drug 
investigations or investigations of child abuse, in addition to losing their TANF benefits. In 
contrast, the testing programs that complied with the Fourth Amendment at issue in Von Raab, 
Earls, and Vernonia l imited the number of people who had access to the test results, prohibited 
the results from being passed to law enforcement officials, and restricted the negative 
consequences of fai l ing a drug test to the specific activities the testing was designed to address 
(e.g., school extracurricular activities). Although they may not have been determinative, these 
factors reduced the privacy intrusion of the plaintiffs and seem to have played a role in the 
Court's balancing test evaluation. Therefore, governmental drug testing procedures that restrict 
the sharing of test results and that l imit the negative consequences of failed tests to the assistance 
program in question wil l  be on firmer constitutional ground. 

Author Contact Information 

David H .  Carpenter 
Legislative Attorney 
dcarpenter@crs. loc.gov, 7-9 1 1 8  
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Schock, Sidney <SchockS@c:asscounrynd .go\·> wrote: 

Sidney has worked at Cass County for 3 1  years in the county's  eligibility 
unit. Her are his observation of HB 1 385: 

Stopped in to share some observations regarding the HB proposing 
mandatory drug testing for TANF/FS applicants. 

1 )  a l ongitudinal study conducted by DHS purp011edly found that almost 
60% of current T ANF caretakers expe1ienced Foster Care placement in their 
youth .  If any believe that driving families deeper into poverty by 
concentrating upon its presumed effects without addressing the cause i s  a 
fool's, fool. Children will suffer at a greater rate than they already do, and 
the circle will, alas, still be unbroken. 

2) this county (Cass County)was once found to be adnrinistering one of the 
1 0  best TANF offices in the nation. Such was the view of Mary Nakashian 
- one-time head of the Department of Welfare in the city of New York 
[during the term of Mayor Dinkus]) during her two visits under the auspices 
of ACF s "'Peer to Peer" program. 

At the heart was our coordinated approach to money, jobs, and mental health 
I substance abuse programs; this viz a viz on-site Mental Health practitioner 
to whom were referred TANF caretakers who evidenced [by observation 
based on an objective 'observational check list' ] Substance Abuse, and 
whose conclusions were made a mandatory part of every 

Employability Plan; one which required the parent' s adherence to the 
"professional recommendations' and defined whether they were in 
compliance with that work program. 

What we found was, in the main, Caretaker' s evidencing Dual 
Diagnosis. Mental Illness combined with Substance Abuse in a parent i s  
lethal to the youth, and b arring families from social programs that include an 
assessment component and mandate adherence to a holistic treatment plan 
will do more to exacerbate the very problems some [I believe] erToneously 
feel rife within the T ANF population. 



If we care about our young; if we feel we know what 'good for them' ,  
then let u s  otTer a setting that allows the assessment of the issues that some 
feel so prevalent among T ANF families, and referral to professional 

treatment that is so necessary. Let us help those who seek help and take 
away the excuses of the unwilling. 

Failing that, we will simply accelerate misery among youth and insure 
that the untreated turn to even more vile means to cling to life for themselves 
and their children. 

Substance Abuse has a cause, and 'treating' only the effect will solve NO 
PROBLEM - NONE 

Unfortunately, we no longer have a means to professionally assess those 
who suffer those maladies. Budget cuts [which long ago required the Mental 
Health practitioner to abandon her 'post' here at the county] have increased 
to the point of Regional Human Service agencies imposing a moratorium on 
new admissions. 

So we're back to past , trying to treat the effect w/out offering help for those 
suffering from the cause. 

] don�t  know if this i s  any help to yon - but it's where I come 
from. Anecdotal observation makes poor policy, and reducing the T ANF 
population (and their meager payment) is not the right step toward anything 
good. We now serve c. 1 600 families in TANF in ND, paying a basic grant 
$5 1ess than we did in 1 995 ! My god, nobody' s  in it for the money; not with 
a work program 1 0  times more vigorous than any that' s existed, in �!1Y PA 
program, during the last 3 1  years (my tenure) .  

These people are the walking wounded; the poorest of the poor; the least 
educated, most ill-equipped, and greatest oppressed by their own youth and 
their own horrible experiences [witnessing and being the object of Domestic 
Violence is the most frequent reason for children being removed from their 
home and placed into Foster Care] . We' 11 only increase the costs of care by 
exchanging one Welfare Program (TANF) for another (Foster Care] . [By 
the way, a monthly Foster Care payment for 6 year old is $797.80 I month; 
for a mom and 1 child� $333] . 



From: Phil l ip Longie [mailto:phi l l ip lonqie@l ittlehoop.edul 
Sent: Friday, Februa ry 08, 2013 1 : 45 PM 
To: ' Dennis Joh nson'  
Cc: ' Rhonda R. Allery' ; 'Cynthia Lindquist'; 'Erica Cavanaug h';  'Leander McDonald' ;  
'ca rla .carmona@l ittlehoop.edu' 
Subject: Next Steps 

Hel lo  Dennis :  

It has co me to my attention that you have been ta lki ng about our 'Next Steps" p rogra m a s  an example 

for d rug testing for the TAN F  a nd food sta mp progra ms being co nsidered in yo u r  b i l l  #1385 as a means 

of a d d ressing d rug use by some TAN F  reci pients. 

I have not read you r  B i l l  #1385 but I did hear yo u ta lk about it on radiofyo utube, hosted by Dale Wetze l,  

and I have to say that I d isagree with what you a re proposing not to mention that I take offence with 

you us ing our "N ext Steps" program as an example, without our consent. 

I have researched o u r  progra m's ea rly reco rds and what yo u a re q uoting, is  from a fl ier that we used i n  

o u r  recru itment effort, t o  provide Qua l ified Service Provid er tra i n ing t o  TAN F  reci pients a n d  low inco me 

i n d iv iduals .  These fl iers were used i n  J a n u a ry of 2011 for the tra i n ing i n  Februa ry, 2011.  This is the o n ly 

t ime that state ment was used, we have a ZERO tolera nce pol icy a n d  on ly test w h e n  req u i red by the 

N u rs i ng Profession that we a re working with at the time. 

The rea son for the statement on d rug testi ng was that we were tra i n ing i n d ivid u a l s  who were going to 

take care of our e lders here at  Spirit Lake a nd the surro und ing non-native a rea a n d  we did not want 

i n d iv idua ls who may be using d rugs as they were being tra i ned to work with e lders i n  their  own homes 

so that the elders wo uld not have to go to some n u rsing home somewhere, and t hese QSPs would  have 

access to the e ld ers med ication i n  some cases. 

So i n  the future I and Cankd eska Cikana Co m m u n ity Co l lege wo uld a p p reciate you not us ing us as an 

exa m ple, u n less yo u te l l  the whole story. 

Respectfu l ly, 

P h i l l i p  "Skip" Longie 

"Next Steps" 

Program Directo r 

F i le :  



Proposed Amendments to H B  1 3  85 

Page 1 Line 3 overstrike "and the supplemental nutrition assistance" 

Page 1 Line 4 overstrike " program" 

Page 1 Line 1 0  overstrike "applicant" replace with "eligible recipients" 

Page 1 Line 1 1  overstrike "and every applicant for the supplemental nutrition assistance" 

Page 1 Line 1 2  overstrike " program" 

Page 1 Line 1 2  overstrike "applicant" replace with "eligible recipients" 

Page 1 Line 1 3  after "substance" insert "when a reasonable suspicion exists" 

Page 1 Line 1 7  overstrike "or supplemental nutrition assistance" 

Page 2 Line 3 overstrike "or" 

Page 2 Line 4 overstrike "supplemental nutrition assistance program" 

Page 2 Line 7 overstrike "The individual must be advised that the" 

Page 2 Line 8 overstrike "required drug testing may be avoided if the individual does not apply 

for" 

Page 2 Line 9 overstrike " temporary assistance for needy families program or supplemental 

nutrition" 

Page 2 Line 1 0  overstrike " assistance program benefits." 

Page 2 Line 2 1  overstrike "or supplemental " 

Page 2 Line 22 overstrike "nutrition assistance program" 

Page 2 Line 29 add "g. Comply with the confidentiality requirements for substance abuse 

treatment records as governed by 42 CFR Part 2."  "h. Require a release of information form be 

signed by the eligible recipient for the temporary assistance for needy fami lies program at the 

time of application, which would allow the county to receive treatment records and disclose that 

information to the Human Services Department and to the Office of Administrative Hearing 

when necessary. " 

Page 2 Line 3 0  overstrike "or supplemental nutrition assistance program" 

Page 3 Line 4 remove "or" 

Page 3 Line 4 remove "supplemental nutrition assistance program" 



' . 

Page 3 Line 8 remove "or supplemental nutrition assistance program" 



1 3. 0543. 0 1 000 

Sixty-third 
Legislative Assembly 
of North Dakota 

Introduced by 
Representatives D. Johnson, Brandenburg, Hofstad, N. Johnson, Kempenich, Pollert 
Senators Campbell, Larsen, Sitte 

A BILL for an Act create and enact a new section to chapter 50-06 and a new subdivision to 
subsection 1 of section 50-09-29 of the North Dakota Century Code, relating to drug testing for 
the temporary assistance for needy families program and the supplemental nutrition assistance 
program. 

B E  IT ENACT ED BY THE LEGISLATIVE ASS EMBLY OF NORTH DA KOTA : 

SECTION 1 .  A new section to chapter 50-06 of the North Dakota Century Code is created 
and enacted as follows: 

Screening for controlled substances - El igibil ity for temporary assistance for needy 
families and supplemental n utrition assistance programs. 
1 .  The department shall require every applicant eligible recipient for the temporary assistance 
for needy families program and every applicant for the supplemental nutrition assistance 
program to submit to a drug test to determine if the applicant eligible recipient is engaged in the 
illegal use of a controlled substance when a reasonable suspicion exists. The cost of the drug 
testing is the responsibility of the individual tested. 
2. An individual who tests positive for controlled substances as a result of a drug test 
required under this section is ineligible to receive temporary assistance for needy 
families program or supplemental nutrition assistance program benefits for one year 
after the date of the positive drug test unless the individual meets the requirements of 
subsection 4. An individual who tests positive in a second drug test is ineligible to 
receive temporary assistance for needy families program or supplemental nutrition 
assistance program benefits for three years after the date of the second positive drug 
test. 
3. The department shall: 

a. Provide notice of drug testing to each individual at the time of application. The 
notice must advise the individual that drug testing will be conducted as a 
condition for receiving temporary assistance for needy families program or 
supplemental nutrition assistance program benefits and that the individual must 
bear the cost of testing. If the individual tests negative for controlled substances, 
the department shall increase the amount of the initial benefit by the amount paid 
by the individual for the drug testing. The individual must be advised that the 
required drug testing may be avoided if the individual does not apply for 
temporary assistance for needy families program or supplemental nutrition 
assistance program benefits. Dependent children under the age of eighteen are 
exempt from the drug testing requirement; 

b. Require that for two - parent families, both parents must comply with the drug 
testing requirement when a reasonable suspicion exists 

c. Require that any teen parent who is not required to live with a parent, legal 
guardian, or other adult caretaker relative must comply with the drug testing 



requirement. 
d .  Advise each individual to be tested. before the test is conducted. that the 

individual may advise the agent administering the test of any prescription or 
over - the - counter medication the individual is taking . 

e. Inform an individual who tests positive for a controlled substance and is deemed 
ineligible for temporary assistance for needy families program or supplemental 
nutrition assistance program benefits that the individual may reapply for those 
benefits one year after the date of the positive drug test unless the individual 
meets the requirements of subsection 4 . 

f. Provide any individual who tests positive with a list of licensed substance abuse 
treatment providers available in the area in which the individual resides. The 
department is not responsible for providing or paying for substance abuse 
treatment as part of the screening conducted under this section. 

g. Comply with the confidentiality requirements for substance abuse treatment 
records as governed by 42 CFR Part 2.  

h. Require a release of information form be signed by the eligible recipient for the 
temporary assistance for needy families program at the time of application. which 
would allow the county to receive treatment records and disclose that information to 
the Human Services Department and to the Office of Administrative Hearing when 
necessary. 

4 .  An individual who tests positive under this section and is denied temporary assistance 
for needy families program or supplemental nutrition assistance program benefits as a 
result may reapply for those benefits after six months if the individual can document 
the successful completion of a substance abuse treatment program offered by a 
licensed substance abuse treatment provider. An individual who fails the drug test 
required under subsection 1 may reapply for benefits under this subsection only once . 
5 . If a parent is deemed ineligible for temporary assistance for needy families program ef 
supplemental nutrition assistance program benefits as a result of failing a drug test 
conducted under this section: 

a. The dependent child's eligibility for temporary assistance for needy families 
program or supplemental nutrition assistance program benefits is not affected . 

b. An appropriate protective payee must be designated to receive benefits on behalf 
of the child . The parent may choose to designate another individual to receive 
benefits for the parent's minor child . The designated individual must be an 
immediate family member or. if an immediate family member is not available or 
the family member declines the option. another individual, approved by the 
department, may be designated. The designated individual also must undergo 
drug testing before being approved to receive benefits on behalf of the child when a 

reasonable suspicion exists. 
6. The department shall adopt rules to implement this section. 
SECTION 2. A new subdivision to subsection 1 of section 50-09-29 of the North Dakota 
Century Code is created and enacted as follows: 
Require applicants to comply with the drug testing requirements of section 1 of 
this Act. 

Options: Could define reasonable suspicion 

Could change when a reasonable suspicion exists to if a reasonable suspicion 

Instead of using the term reasonable suspicion could use " who the department has 



reasonable cause to bel ieve engages in the i llegal use fo control led substances to be screened and 

tested" 

Define what type of drug testing is required .. urine or blood? Inclusive of alcohol or j ust 

substances?. 




