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Hearing opened by Chairman Keiser 

Representative Louser, District 5, Minot: I am here discussing HB 1316 relating to the 
good funds law which was passed last session. Provided background information. In the 
last session when this bill was passed, the Association of Realtors was neutral on the bill 
but then has monitored how this bill impacted business across the state. 

Support: 

2:45 Claus Lembke, North Dakota Association of Realtors, Political Affairs Director: 
Refer to written testimony, attachment 1. Elaborated on written testimony about cashier's 
checks through minute 5:48 on recording. Provided supplemental information, attachment 
2. Elaborated on written testimony regarding page 2, lines 14-18; page 3, lines 3 and 4; 
and page 3, lines 4 to 6. 

7:30 Chairman Keiser: When we passed this last session, didn't you guys ask for these 
limits? 

Claus Lembke: We supported it at first, but then we got cold feet because it was doing 
some of the things we did not want it to do, and then we opposed it. But then our good 
friends convinced us to do nothing, and we stayed neutral. We feel now that we should not 
have let it go but should have fixed it at the time. 

8:30 Diana Zietz, Immediate Past President of North Dakota Association of Realtors: 
Provided attachment 3. Spoke about funds from trust account checks, the 3-day holding 
requirement, earnest money, and closing dates for home purchases. The current way is 
hurting consumers. 

12:14 Chairman Keiser: At the time of closing, how do we insure that the seller is 
receiving good funds? 
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Diana Zietz: In my opinion, if it is a loan, the lender is verifying that the funds are in the 
buyer's account. If the funds are not there, they would not approve the loan. The lender is 
verifying that the cash is there or they won't get financed. 

13:25 Chairman Keiser: Have there been cases in the last year where a bad deal has 
happened, that good funds have not happened? 

Diana Zietz: Not to my knowledge. 

13:48 Claus Lembke: Provided letter from Joe Sheehan, Vice President Mortgage at 
Cornerstone Bank, attachment 4. I forgot to talk about a broker's trust account. If there 
were to be no funds and the check came back, there is a research and recovery fund they 
can collect. The realtor would be out of business if that fund is ever attached. There is 
recourse if there were not funds for the check. 

14:40 Greg Larson, Vice President of the North Dakota Association of Realtors: 
Refer to written testimony, attachment 5. 

17:15 Representative Amerman: The law we passed last session is not being followed 
by a number of institutions. So are we now passing a law so that they are not breaking the 
law? 

17:45 Greg Larson: We talked about options, including repealing the law. What seemed 
to make sense was to change a couple of definitions so that practices that are currently 
being used are legal, and that would solve the problem. We could ask you to add teeth to 
the bill, but we do not want to punish anyone. We want to remain on good terms because 
we work together on a daily basis. It seems like the best non-aggressive solution to make 
the law work. 

18:40 Representative Kasper: With how busy the banks are now, would it help to put the 
emergency clause on this bill? 

Greg Larson: Yes. 

19:05 Chairman Keiser: Why is the law saying United States currency is good funds, but 
some banks are saying cash is not good funds? 

Greg Larson: The law does say currency is good funds. However, the title companies do 
not have vaults, etcetera. They want to restrict the amount of cash they want their 
employees to be responsible for. 

20:27 Dave Ludwig, board member of the Independent Community of Banks of North 
Dakota: Provided attachment 6. Elaborated on written testimony. Spoke about wait time 
between closing date and the request for a pay-off, when the extra days of drawing interest 
become a factor. We took the position that if the title company needs more time to do their 
work, they should take the extra days but not put it back on us to give a refund because of 
the extra days. If they want to take extra days, we want to disclose to the seller or to the 
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person refinancing on the closing statement so that they know that there are a couple days 
of interest built in there. Then they can deal with it at the closing table. 

22:14 Doreen Redmond, executive officer for the Association of Builders: Our 
government affairs committee has looked at this bill and heartily supports it. 

22:44 Marilyn Foss, North Dakaota Bankers Association: We do not object to this bill. 

Opposition: 

23:45 Nick Hacker, North Dakota Land Title Association Legislative Committee 
Chair: Provided attachments 7, 8, and 9. Refer to written testimony, attachment 7. Drew 
attention to attachment 8, examples of fraudulent or counterfeit cashier's checks. Drew 
attention to attachment 9 regarding the First State Bank of Munich. 

36:10 When someone is not abiding by the law, it is likely because the law has no teeth. 
We are okay with the last clause. The settlement statement or HUD can bring with it a host 
of issues. To work up a settlement statement, we need loan instructions from the lender. If 
we cannot get the loan instructions in a timely manner, we cannot work up the HUD. We 
have no problem with presenting the pay-off and the amount of interest in days as required 
on the last page of the bill. The real difference is that we follow RESPA when we present 
closing documents. 

37:26 Representative Kasper: Can you explain where the problem or liability or loss 
comes to the title company. Maybe give a transactional example with which you're familiar. 

37:51 Nick Hacker: When someone brings a large cashier's check to a closing, this bill 
would state that those are good funds for the transaction. If that cashier's check is 
fraudulent and we go to deposit it the same day we wire funds to the seller, and then check 
comes back, those are revocable funds. The bank is going to take those funds out of my 
escrow account as if they were never really there, and everyone else's funds in that escrow 
account has already been wired out and is now gone. Wired funds are not revocable. 

Chairman Keiser: The previous testimony said that the title company could be more 
restrictive if desired and could set their own standards. 

39: 1 0 Nick Hacker: It's the nature of the beast. There is a consumer protection reason 
for good funds. That's really what this is about, making sure the funds are in that escrow 
account to fund the transaction. The moment there is an agent defalcation, everyone loses 
their money. Those down payments, those earnest money checks, and potentially loan 
funds are gone. The other one is a level playing field. Some other company may try to 
gouge for business based on the fact that they are going to accept funds which are maybe 
questionable. When one company is doing that and the other company is not, it potentially 
anti-competitive in nature. This is about making sure everyone plays ball the same way to 
ensure that the consumer is protected. 

40:21 Chairman Keiser: What's really happening in the marketplace is what is in this bill. 
Is that true? If that is true and we will maintain the law, we'll have to put teeth in it. 
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Nick Hacker: It's really the baby and the bathwater. We do not need to throw out the law, 
but we do need to make improvements in it. We would appreciate teeth in the law. We can 
work with most of what we had. In the past legislative session, there was some discussion 
regarding funds from a broker's escrow account. That was introduced by the real estate 
community; we didn't introduce that. 

41 :38 Representative Frantsvog: Are you saying you want teeth in the existing law or in 
the proposed legislation? 

Nick Hacker: We oppose the legislation as is because it removes the caps on the amount 
of money that can be sent for a closing the day of the closing, more or less. In addition, we 
do need teeth in the law. 

42:05 Representative Beadle: Referred to Nick Hacker's testimony. Were most of the 
fraudulent checks personal checks, or were they cashier's checks? 

Nick Hacker: The majority of the bad checks are personal checks. 

42:20 Representative Beadle: You gave an example of the Bank of Munich. Note the 
notification date of May 13, 2010. Has this been a recent problem in North Dakota, or have 
the industry standards for cashier's checks over the past few years started to drive out 
some of the fraudulent nature? 

42:48 Nick Hacker: Our industry operates on the idea that we try to reduce risk as much 
as possible. On the title insurance side, we do have a low claims ratio, but those claims 
are catastrophic in nature. It takes a lot of reserves for us to be able to handle those 
claims. The fear is not the number of fraudulent checks but the size of the checks. That 
would be the very same on the settlement escrow side, which we cannot provide insurance 
to. We have had fraudulent checks in the state of North Dakota within the last year. 

45:00 Paula Bachmeier, president of the North Dakota Land Title Association and 
senior vice president manager of Minot Guaranty and Escrow: Provided attachments 
10 and 11. Attachment 10 is a cashier's check written on a Citibank account for $228,000. 
In good faith, we worked with a realtor on this transaction, accepted the funds, and 
deposited them into our escrow account. The transaction failed to close because shortly 
before closing, the buyer chose not to purchase the property. He requested that the 
amount of the check be refunded by wire, which we did. Attachment 11 shows that the 
submitted check was fraudulent. We immediately contacted our bank, and the Bank of 
North Dakota was involved because the wire through them. To our dismay, we were 
unable to recover any of those funds. Described the impact on her company. A key issue 
is comingled funds. When you give me a cashier's check and I'm supposed to give the 
seller a cashier's check, I am not giving them your funds. When I give a seller the cashier's 
check, I am giving them someone else's funds. The money, by law, that we're supposed to 
hand out are funds that are collected. They are not comingled because we are insured on 
each account individually. The point of the law is to make sure that we have those good 
funds in our account so that when someone gets that money, it is actually their money and 
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not someone else's money. Help protect the consumer and the main street businesses in 
your communities. 

48:20 Representative Beadle: Was this $228,000 a full payment for a real estate 
transaction? 

Paula Bachmeier: It was for the purchase of $225,000, and the purchaser, who was in 
England, said the extra money was to cover the closing costs. 

Representative Beadle: The date of the check is October 20, 2011, and the law passed 
during the last legislation session would have been in effect. 

Paula Bachmeier: The point is to minimize the effect. It happened to us with the law in 
effect. What if you take the law away? 

49:20 Representative Kasper: The current law, page 2 beginning with line 11, limits the 
aggregated amount of a cashier's check considered good funds $10,000. This was way 
above $10,000 in aggregate. 

Paula Bachmeier: It was deposited in my account for about seven days before. 

Representative Kasper: Why did it take over seven days for you to get notified? 

Paula Bachmeier: It could take up to sixty days to collect on a cashier's check. We 
learned from our bank that it would take up to sixty days for them to trace a counterfeit 
cashier's check. 

Representative Kasper: Even if we keep the law on the books, you still have a big risk. 
How can you minimize your risks? 

50:45 Paula Bachmeier: That was our discussion, too. It was during the law's time. At 
least we can demand the cashier's check, and now we have since learned that we can 
double check. The issue here was when we were sending the wire out, the money had 
been in our account twenty-some days, and we had no idea it would not have been 
collected by then. Our policy now is that before any wire goes out, we verify that the funds 
have been collected in the bank. The difference is between good funds and collected 
funds. 

51:30 Tim Pearson, president of North Dakota Guaranty and Title Company and a 
representative from the American Land Title Association: Provided attachment 12, a 
letter of testimony from Bill Burding, a member of board of governors of the American Land 
Title Association. Provided background on Bill Burding. Summarized conversation he had 
had with Bill Burding and highlighted content of Bill Burding's written testimony. (53: 19) 
This is not an occurrence just once in a while. It occurs for hundreds of millions of dollars 
per year. Burding is writing this letter to share what he has dealt with personally over his 
career. 
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54:20 It is an important fact to remember that in today's society, everything is geared to 
safeguard the protection of people's funds. Most of the companies that belong to the ND 
Land Title Association cannot absorb that amount of loss. The good funds law does not to 
be gutted to say that we can take whatever funds whenever. It does need to have some 
teeth put into it. We can do some things, too. Do you know for a period of time that a 
cashier's check is good? No. One of the good things we could do would be to add teeth so 
that it has to be followed and to make it a level playing field. Secondly, is it possible that 
we can make it to get it in within a period of time that will give the banks the majority of time 
to make sure the funds are good and are collected, or change it to a wire statute? This is 
fundamentally important to all of us and to our customers. 

57:49 Howard Malloy, president of Bismarck Title Company: No prepared testimony 
but happy to answer questions. 

57:01 Representative Becker: In the e-mail you sent me, you referred to the North 
Dakota Century Code, 6-08-16, where a person is prohibited from issuing a check without 
having funds in an account. Could you elaborate? 

Howard Malloy: Summarizes statute. My concern is that the change in this bill would 
change the statute in such a manner that we would have to accept funds and write checks 
on them through the disbursement process of real estate closing before the funds are 
collected. 

58:00 Representative M. Nelson: Someone referred earlier to an escrow state. What is 
the difference between what we're doing in this state and an escrow state? 

Howard Malloy: We are what is called a wet funding state. The money comes in, and the 
money goes out. In an escrow state, things are collected and held into escrow. The 
earnest money would come in, the buyer's funds would come in, the mortgage would come 
in. The documents would all be held into an escrow. The closing might happen at some 
future date. All the documents are signed and the funds are put into an escrow, and then 
after the documents are recorded and everything clears, at that point the funds are 
disbursed out of the escrow. It's a much more controlled process, less chaotic than what 
we have on a daily basis here, but it is a longer process and costs more money. 

59:34 Representative Beadle: You mentioned that if we repeal this law, it could open a 
host of problems. How did your firm operate before this law came into effect? 

Howard Malloy: We brought forth this law because we were concerned with the way we 
were operating. We thought it was necessary to bring a statute that we all would have to 
follow which would protect us and the consumer. 

Neutral: 

Hearing closed. 

1 :00:45 Chairman Keiser: We need all sides to work together. What we need to do is get 
the parties at a table and discuss what we can do with this concept. I do not want to see 
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the title companies evolving to the position that they say they are waiting until cashier's 
checks clear, even if it takes sixty days. With that length of time, we'd have realtors 
unhappy, along with the parties involved in the sale. On the other hand, I need the title 
companies to come up with solutions that will work in this who deal. 

Chairman Keiser appointed Representative Sukut, Representative Ruby, Representative 
Boschee as a subcommittee. 

Chairman Keiser: If you want to be attend the discussions of the subcommittee and 
participate, please give your phone number or email address to our clerk, and you will be 
notified when they will meet. I would appreciate a sincere effort to make this work so that it 
will be a better process. Representative Sukut will be chairing the subcommittee. 
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2:52 Representative Sukut gave an about HB 1316. The parties met after our hearing 
and were unable to come to a compromise. The subcommittee will be meeting this 
afternoon. 

Chairman Keiser: The realtors are going ask for us to repeal the law as written. That is 
clearly an option. The bill as it sits is not going to be able to go forward. This is policy 
question, and sometimes when the two sides cannot work out a compromise, the 
legislature takes over, and the committee does its work and comes to a conclusion. What I 
do know is that we need transactions to go forward. The one complaint I get from 
constituents when they try to buy or sell a house is that they cannot get an appraiser and 
they cannot get a loan finalized, and it's taking too long. 

Representative Sukut: There are apparently a number of people at closing who are 
ignoring the law. If the check is larger than what the law allows but they know the people 
and know that the check is good, they run it through. They are ignoring the law. That 
would imply that we need to do something. 

Representative Boschee: I was contacted by a number of realtors this weekend and got 
the heads up that they are looking to repeal. I plan to call our title company in Fargo to ask 
some questions. It sounds like this is coming out of the unfortunate incident that happened 
in Minot and that organization not having their own internal controls. It sounds like even the 
title companies are not in complete agreement with what is coming forward. They feel 
business is good as usual and even before. 

Representative Kreun: Can we pass a law for every transaction that takes place? There 
are so many varied transactions that can take place. We'd muddy the waters by trying to 
monitor this continuously. I don't have the answer, but I do think that if they have their own 
internal policies, they should be following them. 
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Representative Beadle: I might have a biased slant to this because I am a realtor. I work 
with realtors and title companies. In my area, one does not follow it right now because they 
did not consider it a problem to begin with, and the law became one more level of 
hierarchy. One title company in particular which is an affiliate of someone who gave 
testimony does not follow it either, so even within a company there are differences on 
whether we need it or not. The sentiment I've received is that last session, we drastically 
overcorrected. 

Representative Vigesaa: My wife works in a bank. They never trust a cashier's check. 
When they get one from another institution, they always call to verify. You cannot legislate 
a company to do their due diligence. 

Chairman Keiser: I never knew what the term good funds meant. Now I discovered that 
good funds are not necessarily good funds. 

Audio unclear. 

Representative Kreun: The only way would be to change to an escrow state so that all 
money and documents are in before the closing. 

Chairman Keiser: How many states have that? I do have to say that I always thought a 
cashier's check was good. 

Representative Beadle: Audio unclear. 

Chairman Keiser: Can they lock that money up when they call? 

Representative Beadle: Audio unclear. 
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Minutes: 

Subcommittee for HB 1316 

Representative Sukut called subcommittee meeting to order. 

The three subcommittee members are present: 
Representative Boschee, Representative Ruby, Representative Sukut 

Others present: 
Nick Hacker, North Dakota Land Title Association 
Paula Bachmeier, North Dakota Land Title Association; Minot Guaranty and Escrow 
Erin Schmitz, North Dakota Land Title Association 
Jack MacDonald, Independent Community of Banks for North Dakota 
David Ludwig, Independent Community of Banks for North Dakota 
Marilyn Foss, North Dakota Bankers Association 
David Mason, Independent Community of Banks for North Dakota 
Jerry Schlosser, North Dakota Association of Realtors 
Claus Lembke, North Dakota Association of Realtors 

Representative Sukut: If we as a subcommittee cannot come up with a solution, it will 
go back to committee. The committee may kill the bill or may repeal the law or may 
pass the bill the way it is. If we cannot come up with an amendment that works, that is 
where we will end up. 
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Claus Lembke: Met with several others to hear their proposed idea, and then shared 
their proposals with others later in the week during a conference call. Land Title 
Association proposed the following changes. 

• Cashiers between $10,000 and $50,000 need to be deposited and collected 
• Over $50,000, must be in non-revocable wires 
• Checks from brokers trust account, $10,000 limit 
• $5000 fine for each violation 

On Friday conference call, political affairs committee did not understand why we're 
going back to limitations. All can be handled by policy. But it appears that they cannot 
all do the same policy; that would be anti-trust. 

Our position is a) repeal the good funds law or b) pass the bill as it is. The rest can be 
done by policy. 

He called 10 title companies in Fargo and Grand Forks and spoke to managers or 
owners. Five said they would support repeal because they are afraid of the penalty; 
they want to be able to make exceptions. 

We think the bill was already a compromise. 

Nick Hacker: Chairman Keiser asked us to come up with ideas to make this statute 
(the existing statute) more workable. We tried to do that rather than to amend the bill in 
front of the committee. We would like to find a middle ground between the current 
statute and the proposed bill. The issue for us is not the broker's checks. If $10,000 
doesn't work, does $20,000? Where we have no confidence is with amounts of $50,000 
or more when funds are non-revocable. We are a very competitive industry--price, 
speed to market, quality of title product. We do not believe we should be competitive in 
how we handle other people's money in a trust account. With very large cashier's 
checks, we have tried to call to verify. Very large national banks may not have a central 
number, somewhere for me to reach out to. Because we are a table-funding state and 
wet funding, I am expected to wire out the proceeds right away. We're talking about the 
risk to the title agency. We need decent public policy to set guidance. 

When we proposed on the cashier's check, $10,000 up to the date of closing--that has 
never been brought to us as a point of concern. The only concern brought to us has 
been broker's checks, and we're confident in those. We get nervous when we're 
dealing with developers who are not from around here. Maybe the funds need to be 
wired here instead. 

We proposed ideas. Maybe the response we received was a little different than what 
we're hearing today. 
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Representative Sukut: So you do not have a problem with broker's. checks. If there 
was to be legislation or something put in Century Code that required an amount over 
$50,000 t be wired, would you see that as a potential way to work with that part of it? 

Nick Hacker: The reason we discussed putting a limit on this area was that sometimes 
someone would issue a cashier's check to a broker, and the broker would issue a 
check. Most very large transactions do not contain a realtor; most contain an attorney. 
Most very large transactions are wired. What we're talking about is cash to close. How 
do we make sure the very large amounts that show up on the day of closing as a 
cashier's check are good funds? 

Representative Boschee: Why not always use wire, if it's more secure? 

Nick Hacker: In developed markets, wires are more common. In rural areas or in the 
western part of the state, we see more cashier's checks. We should go to public policy 
to say that those funds are non-revocable. 

Representative Ruby: If we decide to repeal the law, can you put those limits on as a 
policy? 

Nick Hacker: In my practice, yes. Does it stop others from coming in with a customer
based mindset who come in to steal? It does not. We are a competitive market. There 
is a reason we are here: to protect the public. 

Representative Sukut: If we were to change the definition of good funds. . .  We 
obviously have a problem with cashier's funds. If we were to eliminate cashier's funds, 
to put in a limit with broker's checks, and put in wireless. . .  If we made i t  all wireless, it 
would solve the problem all the way around. Is there some merit to that? 

Nick Hacker: In a perfect world, all forms of payment would come in wire form. We 
understand there is a need for some flexibility. We would ·be agreeable to a wire 
requirement. 

Claus Lembke: We are concerned with a broker's check for $50,000 if there are 
multiple checks given in a single day. We would not object to language that says any 
money cleared in a broker's account; that would be safety. If they do not have that, 
they'd lose their license. 

Representative Sukut: What's the process to make sure the broker's account is clear, 
that it has enough money in it? 

Claus Lembke: Answered question. 

Claus Lembke: We're less concerned about dollar amounts; more concerned that 
funds are there. Our concern is still with cashier's checks. We'd be fine with not having 
a limit on broker's checks as long as there is sufficient money in the account. 
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Representative Sukut: You're thinking that if it were a cashier's check up to 50,000, 
that's something the title companies could work with. Above that would have to be 
wired. 

Nick Hacker: Yes. 

Jerry Schlosser: A couple of points made our meeting on Friday confusing. The 
10,000 earnest money received from the broker's trust account. Today I heard that they 
are not concerned about that kind of check, but yet they're putting a limit on it. In one 
way, it's good for me because it limits my liability. But that does not help the public or 
solve the problem. The 50000 that could be received in the form of a cashier's check-
received and collected, what is the purpose for a maximum? If it's 500,000 and 
received and collected, does it matter what the maximum is? T adds to my confusion 
as to the purpose of the bill. The strong feelings of the people on the call on Friday was 
that it should be repealed. 

Representative Sukut: It sounds like there'd be agreement to moving the limits to the 
broker's account checks as long as the amounts were there. You made a comment that 
you were not so concerned about the money in the broker's account but rather the The 
problem for the public. 

Jerry Schlosser: The problem we're running into is the timing, that the closing is 
delayed. 

Representative Sukut: If we just did wireless, it would all push along. But I don't know 
that that is realistic. 

Jerry Schlosser: It's another $20 in fees 

Representative Boschee: Help me understand a cashier's check. Explained his 
understanding. 

David Mason: On a cashier's check, the banker draws them out of a person's account 
and then written out of the bank's account. The problem has to do more with fraudulent 
checks than it does with insufficiency of funds. One thing that was mentioned before is 
that the way the good funds law is written now, there is not a way for a title company to 
move funds into a seller's account within the same institution. 

With wire transfers, a lot of people think that the money is instant. It goes through the 
Federal Reserve. It is not instantaneously. 

Nick Hacker: We agreed to the ability to move within an institution. 

Representative Boschee: So if we're talking abou two concerns: Being consumer 
friendly, and mitigating risk for title companies. We've thrown around the amount of 
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$50,000. On the realtor's side, is that reasonable? How will it impact efficiency with 
customer service? 

Jerry Schlosser: It would improve efficiency with customer service. 

Representative Ruby: It seems to me that the agreement is in the transfer of funds 
and in the broker's funds. The remaining issue is the cashier's check. If we set a dollar 
amount, how long will that be a sufficient benchmark? If we repeal the law, it's all gone 
and it's back to square one. 

Claus Lembke: We'd have a problem with the $5000 penalty. Sometimes there is 
some flexibility for the benefit of the customer. 

Representative Sukut: Question 

Nick Hacker: The penalty would not apply to the realtor. 

Claus Lembke: The companies in the valley were concerned with the penalty. 

Representative Ruby: Was that in their proposed amendments? 

Claus Lembke says yes; Nick Hacker says no. 

Nick Hacker: By not having a penalty, we'll still have the same problem as we do 
today. Most companies do not have a problem with the penalty because they do not 
skirt the law. The $50,000 requirement is a broadening of the law. This is not going to 
infect the average consumer. 

Representative Ruby: I'd like to see the amendment offered which we could look at. 
Something which could be applied to the current bill as a clean up. I'd like to see an 
amendment or draft so we could compare. 

Nick Hacker: I'd have no problem drafting the language. We've involved quite a ways 
during this meeting compared to where we had been last week. 

Representative Ruby: This is another option, to change and amend the current bill. 

Representative Sukut: Please put together something we can see. We are still sitting 
with the certified check and cashier's check and what to do with those, but if we could at 
least come a few steps closer, that would help. 

Nick Hacker: Maybe by Wednesday? 

Representative Sukut: We'll meet again about 4:15 or 4:30, this Wednesday. 

Subcommittee meeting adjourned. 



2013 HOUSE STANDING COMMITTEE MINUTES 

House Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

HB 1316 subcommittee 
January 30, 2013 

Job 18040 

D 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resoluti 

Good funds for real estate transactions 

Minutes: You may make reference to "attached testimony." 

Subcommittee 

Meeting location: Peace Garden Room 

Meeting called to order at 4:27 pm 

Subcommittee members present: 
Representative Sukut (chair), Representative Ruby, Representative Boschee 

Others present: Registration form attached 

Topics discussed: 
1. Proposed amendments explained by Nick Hacker (Attachment 1) 
2. Proposed penalty 

a. Implementation, enforcement, oversight, and regulation 
b. Necessity of penalty 
c. Opposition to penalty 

3. Potential changes regarding penalty 
4. Consumer Financial Protection Bureau regulations and potential change 
5. E-mails shared by Claus Lembke (Attachment 2) especially pertaining to closing 

protection letter 
6. Technical corrections 
7. Attorneys' trust accounts 

Next subcommittee meeting is Monday, February 4, 2013, at 4:15 

Meeting adjourned at 5:23 pm 



2013 HOUSE STANDING COMMITTEE MINUTES 

House Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

HB 1316 Subcommittee 
February 4, 2013 

Job 18250 

Conference Committee 

Explanation or reason for introduction of bill/r 

Good funds for real estate transactions 

Minutes: Attachment 1 

Meeting location: Peace Garden Room 

Meeting called to order at 4:13 

Subcommittee members present: 
Representative Sukut (chair), Representative Ruby, Representative Boschee 

Additional committee members present: 
Chairman Keiser, Representative Louser 

Others present: Claus Lembke, Nick Hacker (others did not sign registration sheet) 

Topics discussed: 

1. Review of proposed amendments, attachment 1 
a. Collected funds defined 
b. Page 2, line 2, that funds must be collected, not simply received 
c. Page 2, line 10, dealing with attorney's trust account or real estate broker's trust 

account; remove cap on the funds presented at closing through those accounts 
d. Page 2, line 13. Put a period after state and remove the rest of the wording on 

the amendment. The language in the amendment as now would be restrictive. 
e. Page 2, line 18, insertion regarding accounts as same institution. 
f. Section 3, civil damages charge in a complaint filed with the court. 

2. Risk to funds in trust accounts, operating budget 
3. Additional change requested to create 47-34-03 regarding disclosures 
4. Civil damages; realtors will continue to discuss this evening 
5. $50,000 amount appears to be missing from the amendments under discussion 

Meeting adjourned at 4:36 



2013 HOUSE STANDING COMMITTEE MINUTES 

House Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

HB 1316 Subcommittee 
February 5, 2013 

Job 18272 

Explanation or reason 

Good funds for real estate transactions 

Minutes: Attachment 1 

Meeting location: Peace Garden Room 

Meeting called to order at 11 :00 

Subcommittee members present: 
Representative Sukut (chair), Representative Ruby, Representative Boschee 

Additional committee members present: 
Representative Louser 

Others present: Registration sheet attached 

Topics discussed: 
1. Overview of proposed amendments, 13.0635.01003 (attachment 1) 
2. Support of Board of Directors of the North Dakota Board of Realtors 
3. Support of Independent Community Banks of North Dakota 
4. These amendments will be shared with the fuiiiBL committee 

Meeting adjourned at 11:1 0 



2013 HOUSE STANDING COMMITTEE MINUTES 

House Industry, Business and Labor Committee 
Peace Garden Room, State Capitol 

HB 1316 
February 5 ,  2013, afternoon 

Job 18324 
Recording contains committee action on various bills 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/reso 

Good funds for real estate transactions 

Minutes: Attachment 1 

Committee reconvened. 

Representative Sukut: Presented proposed amendments, 13.0635 .01003, attachment 1. 

7:30 Chairman Keiser: With the proposed working to be inserted on page 2 after line 18, 
have we covered the field by naming those financial institutions? What about money 
management funds? 

Nick Hacker: What we are talking about are agent's trust accounts, and those are always 
held in one of these types of institutions. 

Representative Sukut: Resumed presentation of proposed amendments. 

Representative Boschee made motion to adopt amendment 13.0635 .01003. Seconded 
by Representative Louser 

Representative Ruby made a motion for a do pass as amended. Representative Sukut 
seconded the motion. 

Roll call vote. Motion to do pass as amended carries. 

Yes= 14 
No =0 
Absent= 1 

Carrier: Representative Boschee 



1 3.0635.01 003 
Title.02000 

Prepared by the Legislative Council staff for 
Representative Sukut 

February 5, 201 3  

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1 31 6  

Page 1 ,  line 1 ,  after "to" insert "create and enact two new sections to chapter 47-34 of the 
North Dakota Century Code, relating to good funds and disclosures for real estate 
transactions; and to" 

Page 1 ,  line 1 2, after "2." insert ""Collected funds" means a cash deposit or a check that has 
been presented for payment and for which payment has been irrevocably credited to 
the closing agent's escrow account. 

�II 

Page 1 ,  line 1 9, overstrike "3." and insert immediately thereafter "4." 

Page 2, line 2, overstrike "received" and insert immediately thereafter "collected" 

Page 2, line 7, remove the overstrike over the overstruck comma 

Page 2, line 1 0, after "escro•N" insert "for which funds are collected funds by the real estate 
broker or the attorney's trust" 

Page 2, line 1 0, remove the overstrike over "assount" 

Page 2, line 1 1 ,  remove the overstrike over "not to exceed" 

Page 2, line 1 1 ,  after "tefl" insert "fifty" 

Page 2, line 1 1 ,  remove the overstrike over "thousand dollars in the aggregate" 

Page 2, line 1 1 ,  overstrike "that" and insert immediately thereafter "which" 

Page 2, line 1 1 ,  after "is" insert "received by the closing agent and which is" 

Page 2, line 1 3, after "States" insert "located in this state" 

Page 2, after line 1 8, insert: 

"9..:. Funds transferred to the closing agent's escrow account by the bank, 
savings and loan association. credit union, or savings bank that is the 
host institution of the closing agent's escrow account." 

Page 2, line 1 9, overstrike "4." and insert immediately thereafter "§.," 

Page 3, line 4, remove "In a" 

Page 3, replace lines 5 and 6 with: 

"SECTION 3. A new section to chapter 47-34 of the North Dakota Century Code 
is created and enacted as follows: 

Disclosures. 

In a prominent manner in the closing documents, a closing agent shall disclose 
the anticipated closing date and all of the dates through which any loan payoffs are 
calculated. 

Page No. 1 



SECTION 4. A new section to chapter 47-34 of the North Dakota Century Code 
is created and enacted as follows: 

Civil damages. 

In addition to any other cause of action that may exist. a person may bring a 
cause of action against a person that violates section 47-34-02. In addition to any 
actual damages a plaintiff may prove. a person that violates section 47-34-02 is liable 
to the plaintiff for five hundred dollars per violation in the first action. In any subsequent 
action for violation of section 47-34-02. a person is liable for one thousand dollars per 
violation." 

Renumber accordingly 

Page No. 2 



Date: 2-S:�Zd/3 /'.i?h �--=--j 
Roll Call Vote#: -JJ�---

2013 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. L]J� 
House Industry, Business, and Labor Committee 

Legislative Council Amendment N u m ber 

Action Taken: D Do Pass D Do Not Pass D Amended Q�opt Amendment 

D Rerefer to Appropriations D Reconsider D Consent Calendar 

Motion Made By �6r----: I--1Q.,.""'=-=-,.�-<;.e,CJ_.L!���_..z_/ ___ Seconded By 

Representatives Yes No Representatives Yes No 
Chairman George Keiser Rep. Bil l  Amerman 
Vice Chairman Gary Sukut Rep. Joshua Boschee 
Rep. Thomas Beadle Rep. Edmund Gruchal la 
Rep. Rick Becker Rep. Marvin Nelson 
Rep. Robert Frantsvog 
Rep. Nancy Johnson 
Rep. Jim Kasper 
Rep. Curtiss Kreun 
Rep .  Scott Louser I / '· 

Rep. Dan Ruby I // I) I v·Ll> 
Rep. Don Vigesaa I / LL" I J/ 

v 

Total 8---/� Ljl No ·--

Absent 

Floor Assign ment 

If  the vote is  on an amendment, briefly indicate intent: 



Date: z_-S:- 13fi7A-. • 

Roll Call Vote #: --42�· __ _ 

2013 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. )(3/(j 
House Industry, Business, and Labor Committee 

Legislative Council Amendment N umber J ·3 .,. Q (o � S"' {) / CJ()] 
Action Taken: �·

Pass 0 Do Not Pass �ended D Adopt Amendment 

D Rerefer to Appropriations 0 Reconsider D Consent Calendar 

Motion Made By �� Seconded By �� 
Representatives Yes No Representatives Yes No 

Chairman George Keiser v Rep. Bill Amerman v". 
Vice Chairman Gary Sukut t/ Rep. Joshua Boschee v 
Rep. Thomas Bead le / Rep. Edmund G ru chal la / 
Rep. Rick Becker a/ Rep. Marvin  Nelson c. h 
Rep. Robert Frantsvog v/ 
Rep. Nancy Johnson v 
Rep. Jim Kasper .v 
Rep. Curtiss Kreun a/ 
Rep. Scott Louser / 
Rep. Dan Ruby ;/ 
Rep. Don Vigesaa ../ 

Total Yes JL/ No 0 
����r----- ----------- ---------------------------

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
February 6, 2013 8:22am 

Module ID: h_stcomrep_22_001 
Carrier: Boschee 

Insert LC: 13.0635.01003 Title: 02000 

REPORT OF STANDING COMMITIEE 
HB 1316: Industry, Business and Labor Committee (Rep. Keiser, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (14 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING). HB 1316 was placed 
on the Sixth order on the calendar. 

Page 1, line 1, after "to" insert "create and enact two new sections to chapter 4 7-34 of the 
North Dakota Century Code, relating to good funds and disclosures for real estate 
transactions; and to" 

Page 1, line 12, after "2." insert ""Collected funds" means a cash deposit or a check that has 
been presented for payment and for which payment has been irrevocably credited to 
the closing agent's escrow account. 

�" 
Page 1, line 19, overstrike "3." and insert immediately thereafter "4." 

Page 2, line 2, overstrike "received" and insert immediately thereafter "collected" 

Page 2, line 7, remove the overstrike over the overstruck comma 

Page 2, line 10, after "esorow" insert "for which funds are collected funds by the real estate 
broker or the attorney's trust" 

Page 2, line 10, remove the overstrike over "aooount" 

Page 2, line 11, remove the overstrike over "not to mmeed" 

Page 2, line 11, after "teA" insert "fifty" 

Page 2, line 11, remove the overstrike over "thousand dollars in the aggregate" 

Page 2, line 11, overstrike "that" and insert immediately thereafter "which" 

Page 2, line 11, after "is" insert "received by the closing agent and which is" 

Page 2, line 13, after "States" insert "located in this state" 

Page 2, after line 18, insert: 

"g, Funds transferred to the closing agent's escrow account by the bank. 
savings and loan association, credit union. or savings bank that is 
the host institution of the closing agent's escrow account." 

Page 2, line 19, overstrike "4." and insert immediately thereafter "�" 

Page 3, line 4, remove "In a" 

Page 3, replace lines 5 and 6 with: 

"SECTION 3. A new section to chapter 4 7-34 of the North Dakota Century 
Code is created and enacted as follows: 

Disclosures. 

In a prominent manner in the closing documents. a closing agent shall 
disclose the anticipated closing date and all of the dates through which any loan 
payoffs are calculated. 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_22_001 



Com Standing Committee Report 
February 6, 2013 8:22am 

Module 10: h_stcomrep_22_001 
Carrier: Boschee 

Insert LC: 13.0635.01003 Title: 02000 

SECTION 4. A new section to chapter 47-34 of the North Dakota Century 
Code is created and enacted as follows: 

Civil damages. 

In addition to any other cause of action that may exist. a person may bring a 
cause of action against a person that violates section 47-34-02. In addition to any 
actual damages a plaintiff may prove. a person that violates section 47-34-02 is 
liable to the plaintiff for five hundred dollars per violation in the first action. In any 
subsequent action for violation of section 47-34-02. a person is liable for one 
thousand dollars per violation." 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_22_001 



2013 SENATE INDUSTRY, BUSINESS AND LABOR 

HB 1316 



2013 SENATE STANDING COMMITTEE MINUTES 

Senate Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

HB 1316 
March 20, 2013 

Job Number 20206 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 

Relating to good funds and disclosures for real estate transactions 

Minutes: Testimony Attached 

Chairman Klein: Opened the hearing. 

Representative Louser: Introduced the bill. 

Greg Larson, Realtor Associate with Century 21 and Vice President and Political Affairs 
Chairman of North Dakota Association of Realtors: Written Testimony Attached (1 ) . 

Nick Hacker, North Dakota Land Title Association Legislative Committee Chair: Written 
Testimony Attached (2). 

Discussion on the regulations of the industry (21: 11-27:29) 

Chad Novak, Vice President and Counsel, Old Republic National Title Insurance Company: 
In support of the bill. The Company is the third largest title insurance underwriter in the 
country, headquartered in Minneapolis. (27:40-30:00) 

Tim Pearson, President of North Dakota Guaranty and Title Company: In support. (30:05-
34:20) 

Doreen Riedman, Executive Officer of the North Dakota Association of Builders: In support 
of the bill. 

Chairman Klein: Said they would address the amendments given by Nick Hacker and also 
the additional line that Senator Sinner has proposed. 

Chairman Klein: Closed the hearing. 



2013 SENATE STANDING COMMITTEE MINUTES 

Senate Industry, Business and Labor Committee 
Roosevelt Park Room, State Capitol 

HB 1316 
March 20, 2013 

Job Number 20237 

D Conference Committee 

Comm ittee Clerk Signature 

Explanation or reason for introduction of bill/resolution: 

Relating to good funds and disclosures for real estate transactions 

Minutes: Amendment and Vote 

Chairman Klein: Opened the meeting. 

Senator Laffen: Said that they heard in testimony of three small changes made. 
Amendment Attached (1 ). 

Senator Sorvaag: Moved a do pass on the amendment, Hacker-Sinner Amendment. 

Senator Sinner: Seconded the motion. 

Roll Call Vote: Yes- 7 No- 0 

Senator Laffen: Moved a do pass on engrossed HB 1316 as amended. 

Senator Sinner: Seconded the motion. 

Roll Call Vote: Yes- 7 No- 0 Absent- 0 

Floor Assignment: Senator Sinner 



1 3.0635.02002 
Title.03000 

Adopted by the Industry, Business and Labor 
Committee 

March 20, 201 3 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1 31 6  

Page 2, line 1 8, after "state" insert ", Minnesota. Montana, or South Dakota" 

Page 2, line 23, after "transaction" insert "in this state. Minnesota. Montana. or South Dakota" 

Page 3, line 1 4, after "disclose" insert "to the seller" 

Renumber accordingly 

Page No. 1 1 3.0635.02002 



Date: 3/20/2013 
Roll Call Vote #1 

2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. Engrossed 1316 

Senate Industry, Business, and Labor Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number Hacker and Sinner 

Action Taken: D Do Pass D Do Not Pass D Amended 

D Rerefer to Appropriations D Reconsider 

[g) Adopt Amendment 

Motion Made By Senator Sorvaag Seconded By Senator Sinner 

Senators Yes No Senator Yes No 

Chairman Klein X Senator Murphy X 
Vice Chairman Laffen X Senator Sinner X 
Senator Andrist X 
Senator Sorvaag X 
Senator Unruh X 

Total (Yes) _? _ _ ____ ____ 
No _0=---------------

Absent 0 
------------------------------------------------------------

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 



Date: 3/20/201 3  
Roll Call Vote #2 

2013 SENATE STANDING COMMITTEE 
ROLL CALL VOTES 

BILL/RESOLUTION NO. Engrossed 1316 

Senate Industry, Business, and Labor Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken: t:8J Do Pass D Do Not Pass t:8J Amended D Adopt Amendment 

D Rerefer to Appropriations D Reconsider 

Motion Made By Senator Laffen 

Senators 

Chairman Klein 
Vice Chairman Laffen 
Senator Andrist 
Senator Sorvaag 
Senator Unruh 

Yes 

X 
X 
X 
X 
X 

Seconded By Senator Sinner 

No Senator Yes No 

Senator Murphy X 
Senator Sinner X 

Total (Yes) _? __________ No _0-=--------------

Absent 0 
------------------------------------------------------------

Floor Assignment Senator Sinner 
---------------------------------------------------

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
March 21, 2013 8:33am 

Module ID: s_stcomrep_ 49_013 
Carrier: Sinner 

Insert LC: 13.0635.02002 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1316, as engrossed: Industry, Business and Labor Committee (Sen. Klein, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended, 
recommends DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). 
Engrossed HB 1316 was placed on the Sixth order on the calendar. 

Page 2, line 18, after "state" insert ". Minnesota. Montana. or South Dakota" 

Page 2, line 23, after "transaction" insert "in this state, Minnesota. Montana. or South 
Dakota" 

Page 3, line 14, after "disclose" insert "to the seller" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_ 49_01 3 



2013 TESTIMONY 
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.. 

2013 
BOARD OF DIRECTORS 

PRESIDENT 
Scott Breidenbach, GRI 

North Dakota Association of REALTORs® 
3 18 West Apol lo  Avenu e � Bisma rck, ND 5 8503-1404 

P h o n e :  701-355-1010 or 800-279-2361 - Fax: 866-665-1011 
www.n d re a ltors.com i nfo@n d re a lt o rs .com 

Testimony for House Bi l l 1316 
H ouse I nd ustry, Business and labor Committee 
January 23, 2013 

(JJ 
J.-23 ·2<:J13 
�13 }3/(; 

PRESIDENT ELECT M r. Chai rm a n  a nd M e mbers of the House I B L  Committee: 
Vicki Roller, CRS, GRI 

VICE PRESIDENT My Name is Claus Lem bke. I represent the N D  Association o f  R EAL TORS® as  their Political 
Greg Larson, GRI Affai rs Director. {claus@ndrealtors.com Cel l  220-8628) 

DIRECTOR AT LARGE 
Cindy Harvey, ABR, CRS, ePro, SRE� Our Association represents 8 loca l Board of R EAL TORS® with a total membe rship of 1500 

PASTPRESIDENT REALTORS®. 
Diana Zietz, ABR, CRS, GRI, SFR · 

NATIONAL DIRECTORS 
Daryl Braham, CRB, GRI 

Dewey Uhlir, ABR, CRS, GRI 
REGIONAL VICE PRESIDENT 

Daryl Braham, CRB, GRI 
LOCAL BOARD REPS 

Badlands: 
Lorrie Nantt, ABR, SFR 

Bismarck-Mandan: 
Kristi Bohl, GRI 

Bob Johnson, GRI 
Dennis Kaiser, GRI 

Mary Shelkey Miller, SFR 

Fargo-Moorhead: 
Kevin Fisher, CRS, GRI 

Jeff Shipley, GRI 
Todd .Anhorn 

Peggy Isakson, ABR, CRS 
Bob Lee, ePRO, GRI, SFR 

DeAnn Mason 

Grand Forks: 
David Blumkin, ABR, CRS, GJU 

Weezie Potter, ABR, GRI 
Laurel Haake, GRI 

Jamestown: 

I would l ike to sta rt the testimony on H B  1316 by expla ining each proposed change in the 
bil l .  

Fol lowing that, with your permission, I would l ike to intro d u ce two REALTORS® who wil l  
explain how d ifficult the current law is for REALTORS®, len d e rs but m ostly their customers 
a n d  clients. 

Page 2 l ines '4 through 10: Checks d rawn on a brokers or attorneys trust a ccount a re a nd 
should be good funds. last session we were told by the spokesperson for the closing 
agents that they would  accept a ny brokers trust account c he ck if the Broker is known to be 
reputable. 

Should there ever be a broker whose trust a ccount does not have sufficient funds one can 
get relief from the ftea l  Estate Com missions Research a n d  Recovery Fund.  

Page 2 line 11: Cashier's checks should not be l imited.  If a dosing company wants to l i m it 
these type of checks they can d o  so by policy. 

Page 2 Line 14 thro ugh 18: M a kes the law sim ple a nd d oes n ot leave it up to a closing 
· agent's a mbiguous opinion. It actua l ly helps the closing agent. The closing a ge nt can a lso 

do this by pol icy. 

Alison Schumann Page 3 l ines 3 a n d  4: The overstrike simplifies what a closing agent can do a n d  removes 
Minot: unnecessary a n d  confusing l anguage. Again, if a closing agent wants l imitations here; they 

Ashleigh Collins can do that by their-own policy. . 
. 

Danette KrumWiede 

Wahpeton-Breckenridge: 
Steve Dh�derick, GRI, CRS 

Williston: 
Kassie Groder 

Page 3 Lines 4 to 6 :  This l anguage w a s  a dded at the request of Attorney J a ck McDonald on 
behalf of  the N D  I nd e pe ndent Com m u nity Banks. 

With that M r. Chairm an and Com m ittee m e mbers I am read y  for any questions a nd o r  

Jill Beck, ChiefExecutive
sbffic�� introduction of the 2 REALTORS® who would  l ike to testify here today. 

Jill@ndrealtors.com 

·1zanne Wetz, Executive Assistant 
Suzanne@ndrealtors.com 

Claus Lembke, Gov't Affairs Director 
Claus@ndrealtors.com 

[B@ REALlOR' OI'I'O"I'IUN!Jf 



Cashier's check - Wikipedia, the free encyclopedia 

Cashier 's  check 
From Wikipedia, the free encyclopedia 

l-z'3- 2.cJJ3 

1-I6 J 3· J c  
A cashier's check (cashier's cheque, banker's cheque, bank cheque, official cheque, demand draft, 
teller's cheque, bank draft or treasurer's cheque) is a check guaranteed by a bank, drawn on the 

bank's own funds and signed by a cashier. { I ]  Cashier's checks are treated as guaranteed funds because the 
bank, rather than the purchaser, is responsible for paying the amount. They are commonly required for 
real estate and brokerage transactions. 

When a customer asks a bank for a cashier's check, the bank debits the amount from the customer's 
account immediately, and then the bank assumes the responsibility for covering the cashier's check. This 
is in contrast with a personal check, where the bank does not debit the amount from the customer's 
account until

.
the check is deposited or cashed by the recipient. 

Cashier's checks deposited into a bank account are usually cleared the next day. It is the customer's right 
to request "next-day availability" when depositing a cashier's check in person. Most banks do not elear 
them instantly.  However, banks are permitted to take back money from a "cleared" check one or two 
weeks later if subsequent processing finds it to be fraudulent. Because customers believe the checks 
have been found valid and have been converted to cash in hand, customers are readily defrauded by 
schemes that ask them to part with goods or a portion of the money if it is cleared in a timely manner. 

Legal definition 
In the United States, under Article 3 of the Uniform Commercial Code, a cashier's check is effective as a 
note of the bank. Also, according to Regulation CC (Reg CC) of the Federal Reserve, cashier's checks 
are recognized as "guaranteed funds" and amounts under $5,000 are not subject to deposit hold, except 
in the case of new accounts. The length of a hold varies (2 days to 2 weeks) depending on the bank. It is 
not clear what length of time may pass before a bank can be held responsible for accepting a bad 
cashier's check. 



Continental Real Estate , Inc .  

Testimony for House Bill 1 3 1 6  
House Industry, Business and Labor Committee 
January 23 , 20 1 3  

Residential/Investment o Farm-Ranch 
Commercial • Property Management 

Mr. Chairman, Members of the House IBL committee: 

My Name is Diana Zietz, Immediate Past President of the ND Association of 
REALTORS® and a Co-Owner/REALTOR® with Continental Real Estate in 
Dickinson. 

We have two title companies in Dic�nson who enforce the current Good Funds 
l aw differently. One still accepts our trust account checks . The other title company, 
depending on the amount of earnest money, there are different ways to deliver the 
earnest money to the title company. That's  where the problem lies .  You have to 
know what title company and how much earnest money. 

Here is the procedure for the one Title Company: 

Under $3,000 our trust account check is accepted. 

Over $3 ,000 they wil l  accept our trust account checks, but they need the check 3 
days prior. (We seldom know for certain when the closings are going to be. Often 
we have very little time to get ready.) 

If you bank at the same institution as the title company, funds can be transferred 
directly into their trust account without charge. We have to make copies of receipts 
for the title company and for our records. 

There should be no reason that the title company doesn't accept the Real Estate 
trust account check as good funds. 

I have experienced closings where the Title Company can't find the money that 
was wired in to their account. 

1 35 Sims Street, Box 1 1 2 1  • Dickinson. N D  58601 • (70 1 )  225-9 1 07 • FAX (701 ) 483-0867 



If money can't be transferred, we would have to get a cashier's  check (a cost of $3 
or $4) or wire (a cost of $20 to $40) the funds to the title company. That is an 
additional expense for the client. 

It isn't so bad, when I know in advance when the closing is happening, but when 
it' s  a short notice closing (most closings are last minute) you have to make a last 
minute dash to the bank. This can be difficult, especially if there is only one staff 
person in the office. 

As a REALTOR®, a big issue is that it can be difficult to get the closing statements 
from the title company in time to know how much your buyer needs to bring to 
closing. You often have to estimate what will be due at closing. If  the buyer 
doesn't bring good funds to closing the seller has to wait for their net proceeds. 
The sellers, by now, have vacated their home and the buyers are ready to move in . 
But most sellers won't allow that until they receive their net pro ceeds from the 
sale. 

Once I called the title company and asked: "Can my buyer bring cash to closing?" 
The title company responded, "No we don't accept cash" . Then I asked "Would 
certified funds or a check drawn up by a local bank be acceptable to you?" The 
response was "Yes if they are under $ 1 0,000 but they would not be considered 
good funds for 3 days" . 

Buyers are not told in advance from the title company how much money is needed 
at closing so the buyers can't  get a cashier's check. Then at closing, the buyers 
leave the closing to get a cashier's check for the title company to close on the 
property (personal checks are not accepted either). Then funds are still not 
dispersed because the title company has to wait 3 days for the cashier's  check to 
clear. 

Needless to say we have many very unhappy buyers and sellers ! 

With that Chairman Keiser and committee members, I am ready for any questions 
you might have. 

· 
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Testimony for House Bill l 3 1 6  
House Industry, Business and Labor Committee 
January 23, 201 3 

Mr. Chairman, Members of the House IBL committee: 

Please accept this as my support for the proposed changes. 

(j) 
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I believe these changes keep the law in place while helping the lender, Realtor, and 
closing agent simplify the process at the local level in a challenging closing environment. 
It gives the freedom for closing agents to set policy to manage risk and verify funds if 
there are concerns about the source of the funds. It allows everyone to structure best 
practices around trusted business partnerships and common sense. 

Sincerely 
Joe Sheehan 
Vice President Mortgage 
joe.sheehan@cornerstonebanks.net 
701-75 1 -463 1 

2 1 1 2  N 1 2th Street, Bismarck, ND 58501 · Phone 701-75 1 -4030 · Fax 701-75 1 -3496 

600 S 2nd Street, Suite #100, Bismarck, ND 58504 · Phone 701 -75 1 -4030 · Fax 701 -7 5 1 -4034 
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The changes to the good funds law in NO Cent u ry Code 47-34-01 & 47-34-02 
a re not intended to el iminate or deva lue the current law. Rather we a re suggesting that 
these changes wil l  make it possible for title com pa nies througho ut the state to be in 
compl iance w!th the law a s  intended. 

We could give you a necdotal testimony as to how this law has cost home buyers time a nd 
money, but that isn't our purpose. I n  fact, those stories a re only going to be found in  
certain a reas of the state. The reason for that is  because this law is not being uniformly 
appl ied.  

In some a reas of the state, the law is being basica l ly ignored a nd it's business as usual  just 
as it was prior to the passage of this law in the 62nd session.  They a re accepting cashier's 
checks just as they a lways h ave. In other a reas of the state, the law is being more strictly 
fol lowed, b ut not completely. Everywhere in the state a l lowances a re being m a de to work 
a round the law. 

I n  my a rea, some title com panies have opened a ccounts in some but not a l l  fina ncia l 
institutions that write home mortgages. So, when it comes time to close the loan, if one of 
those institutions  is the writer of the loan, they effect a n  e lectronic transfer from o ne 
account to a nother, so they don't need to wire or wait to prove good funds. I know that 
this exam ple is spl itting hairs, but according to the law, e l e ctronic transfers a re not defined 
as good funds at this time. If the home buyer's bank is n o t  one of the chosen institutions, 
the home buyer isn't a ble to take advantage of this exceptio n .  

W e  believe that w h e n  t h e  62nd legislature passed t h e  g o o d  funds b i l l  into law their intent 
was that the law be fol lowed.  

We th ink  that the changes we a re proposing wi l l  a l low the state's tit le com pa n ies to 
a dhere to the law without changing how they a re currently o perating a nd we won't be 
coming to this body with exceptions every session. As you h ave heard, if a n  individu a l  title 
com p a ny wishes to restrict what they will accept, they can do it thro ugh their own pol icies 
and procedures. 

Thank you for your attention, a nd I wil l  try to answer a ny q uestions you may have. 
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ICBND recommends the change to S ection 47-34-02 of the North Dakota Century on 
lines 4, 5 and 6 of House Bill No. 1 3 1 6. 

Two years ago the "Good Funds Law" was passed and required that closing agents (Title 
Companies) have Good Funds before disbursement of funds in real estate transactions. 
This has required banks to wire funds prior to a closing or issue a check 3 days prior to a 
closing to give time for the check to clear so the closing agent would have collected 
funds. This has caused Banks to adjust procedures to get funds to closing agents prior to 
closings and prior to getting signed documents from loan customers. 

· 

Some closing agents developed a practice of requesting pay-off infonnation for a date 2 

days to a week after the scheduled closing date. This was done to give the closing agents 
extra time to finish work related to the closing. We understand that the increase in 
activity in Western North Dakota has put a strain on the staff of closing agents. The 
request for pay-off did not include the closing date arid the assumption was that the date 
requested for the pay-off was the closing date. 

The closing statement for a seller or for the owner refinancing a property did not disclose 
that the pay-ff amount was for a date after the closing. The assumption would be that the 
pay-off was calculated for the day of the closing. 

Two members of the ICBND Board and Jack McDonald met with representatives of the 
two Bismarck title companies. ICBND wanted the title companies to request pay-off 
infonnation for the date of closings and a daily accrual for interest. If the title companies 
needed additional days to complete a transaction, they could add the days of interest but 
would need to disclose to the seller or owner refinancing a property that the pay-off was 
calculated for a date after the closing. The current practice may have a pay-off 
calculation for a week after the closing that was not disclosed. The title company may 
issue a pay-off check to a bank 4 days after the closing for the amount calculated for 1 

week after the closing. The bank now had to deal with a 3 day over payment of interest 
that needed to be refunded to a seller or person refinancing a property. The customer 
would ask, "What is this for?'' If the customer knew what his pay-off should be, he 
would wonder what the bank was doing with the extra money. 

Two months after the meeting, the ICBND Legislative committee met. It appeared that 
nothing had changed with the title companies and one of the members disclosed that he 
had refinanced his home and a check was delivered 2 days after the closing. He paid 2 
days of additional interest and the bank had to wait additional days for the check to clear. 
The Committee then approved action to change the law by adding the disclosure 
requirement. Attached is the proposed Change. 

David Ludwig Phone: 701 -222-4444 

ICBND Board Member 
Security first Bank ofNorth Dakota 
Bismarck, ND 



Sixty-third 
Legi slative Assembly 

1 47-34-02. Real estate transaction d is b u rsements. 

2 A closing agent may not m ake d isbursements from an escrow acco u nt i n  con nection with a 

3 real estate transaction unless funds that a re received from any single party to the real estate 

4 transaction \Nhich in the aggregate are at least ten thousand dollars are good funds.  lo...g_ 

5 promi nent manner in the closing documents. a closing agent shal l  d isclose the anticipated 

6 closing date and a l l  of the d ates through which a ny loan payoffs are calcul ated . 

Page No. 3 1 3 .0635.0 1 000 



N D  House I n d u stry Bus in ess a n d  Labor 
Com m ittee Hearing o n  HB 1316 

Testimony from the ND Lan d  Title Association 
1/23/13 

Good afternoon Mr. C h a i r m a n  a n d  M embers of the Comm ittee, 

Th e tit le i n s u ra nce, closing services i n d u stries h e l p  d rive our n ation's eco no m y  t h rough the safe 

a n d  efficient tran sfer of real  p roperty. In t h e  current h o u s i ng m a rket t h e s e  services are 

i n creasingly i m portant for th e confidence of l e n ders to p rovid e  l o a n s  to credit worthy 

h o m eb uyers. B e ca u se we p rovid e  p roof that people own the ir  h o m es, they can u s e  rea l  estate 

capita l  to grow their  assets a n d  sti m u late the eco no my. Americans close the ir  l o a n s  faster than 

any oth e r  country - i n  a s  l ittl e  a s  30-45 d ays on average. A n d  t h e  speed of that  transaction 

saves con s u mers tens of b i l l i o n s  of d o l l ars a n n u a l ly in additi o n a l  i nterest costs. 

Our work also p rovides  b e n efits to society that go l a rgely u n recognized . At no cost to taxp ayers, 

o u r  i n d u stry co l lects $ 1.75 b i l l i o n  per year i n  back income taxes, $3 b i l l i o n  per  year i n  

d e l i nq u ent r e a l  estate taxes, $325 m il l ion per y e a r  i n  deli n q uent c h i l d  s u pport payments, and 

we p ay $170 m i l l ion  p e r  year to p u rchase copies  of recorded docu m e nts s u p porti n g  local  

governme nts. These b e n efits a re p rovided by a n  i n d u stry i n  w h ich 65% of the c o m p an i e s  h ave 

1-3 e m pl oyees a n d  gross l ess  t h a n  $250,000 per year. We a re m ai n  street s m a l l  b usi ness 

m aking a b ig d ifference.  

W h at we do can b e  a l ittl e  confus ing .  There are two d istin ctly d ifferent s i d es t o  our b us iness, 

title insurance w hich p rotects t h e  l ega l  title to the p roperty on b e h a lf of t h e  i n s u re d  a ri d  closing 

or  settle ment services. The sett l e m e nt or closing s ide of our b u si n ess, w h i c h  ts t h e  h a n d l ing cif 

fu nds  to consu m m ate t h e  c los ing of a real estate transaction, is w h at w e  a re here today to 

d iscuss. I n  s o m e  states t h es e  fun ctions are n ot even h a n d l e d  by t h e  s a m e  com p a ny. D u e  to 

m ono-l i n e  statutes we c a n n ot p rovide i n s u rance o utside of title such a s  to t h e  real  estate 

c losing s ide of o u r  b u s in ess. This  a ctivity wou l d  p ut us o uts i d e  of the m o n o- l i n e  statutes a n d  be 

considered credit risk. I n  short we cannot offer i n s u ra n ce p rotection o n  t h e  fun d s  related to the 

transaction.  

To p rotect t h e  con su m er fun d s  i n  a rea l  estate transaction m ust he ld  i n  "trust" . We t a ke th is  

requ i re ment very seri o u s ly to e n s u re funds  are avai lab le  for i n d ivi d u a l  t r an sa ctions .  H owever, 

despite a l l  efforts frau d  sti l l  exists. These trust accounts are regulated by t h e  F DI C, RESPA a n d  

other  federal  agencies w h ich p rovide guidance a n d  regu lation t o  ensure t h e  fun d s  a re n ever 

comingled .  F u rt her, t h e  N atio n a l  Association of I nsurance Com missio n e rs a n d  the A m e rican 



Lan d  Tit l e  Association are i n  the process of fin'i s h i n g  a working paper of the p rotection of 

escrow fun d s  which i n cl u d es sou n d  p ub l ic p o l icy such a s  Good F u n ds Statutes. 

G o o d  F u n d  statutes e n s u re the money brought to the c losing table a re val i d .  Th is  i s  a m u ch 

lesser sta n d a rd t h a n  "col l ected" fun d s  which you m ay recogn ize if you d ep osit a l a rge ch eck, 

cash ier' s  check.  B a n ks wi l l  n ot m a ke those fun d s  i rrevocably ava i lab le  u nt i l  they a re col lected 

upon throu gh t h e  Federa l  Reserve. Good F u nds p rovid e  a gu ide l ine for a cceptab l e  risk so t h at 

fun d s  wi l l  b e  ava i l a b l e  to a ssist i n  com m erce a n d  rea l  estate closings. 

One of the m o st serious financia l  crim es in America i s  ch eck frau d  and it's on the rise.  Accord ing 

to  t h e  Office of the Com ptrol ler  of  the Cu rrency, m o re th a n  1.2 mil l ion f ra u du le nt checks a re 

written eve ry d ay-more th a n  13 per seco n d .  Losses this  year  wil l  excee d  $20 b i l l i o n .  These 

check fra u d  gan gs a re h a rdworking and creative. Tod ay t h ey a re able to o btain M I C R  i n k, seven 

col o r  checks with security ribbons and h o logram s  m a ki n g  it nearly i m poss i b l e  to tel l  the 

difference b etween a frau d u l ent check a n d  o n e  th at i s  rea l .  

I f  you've h a d  t h e  o pportunity t o  watch "Catch M e  i s  You Can" you w i l l  s e e  how easy the 

infa mous m aster of check fra u d  turned FBI  consu lta nt F r a n k  Abagna le  too k  the b a n ki n g  syste m  

for m il l i o n s .  F ra n k, a n  expe rt i n  check fra u d, states t h at beca u se p u n i sh m e nt for frau d  a n d  

recovery of sto l e n  fun d s  a r e  s o  rare, p reventi o n  is  t h e  o n ly viable course o f  a ctio n .  Com pa n y  

stan d ards a l o n e  c a n n ot p rotect fu nds, good p u bl ic  p o l i cy i s  n ecessary. 

H i st o rica l ly, t h e  b a n ks h ave been l iab le  for these losses.  H owever, as a r e s u lt of changes in t h e  

U n iform Com me rcia l  C o d e  t h e  d epositor now shares i n  t h e  l o s s  u n d e r  the Holder  i n  D u e  Cou rs e  

c l a u s e .  U n d e r  H I D C, a company c a n  be h e l d  l i ab le  for counterfeit items t h at look "ge n u i n e," o r  

a r e  v i rtu a l l y  i d e ntical  to its checks. 

When a fra u d u l ent check is  p resented to a title com p a ny a n d  u sed in a real estate transaction 

n e ither the t it l e  i n s u ra nce p ol icy or as you wi l l  h e a r  a story the com p a ny's E&O pol icy wi l l  

p rotect t h e  con s u m e r  for these missing funds .  N o r ma l ly sett lement agents wi l l  h ave s evera l 

p a rties' e a r n e st m on ey, o r  l o a n  funds  on accou nt at a n y  given t ime a n d  one b a d  check o n  a n  

escrow a ccou nt takes t h at money from the i n n ocent th i rd p a rties.  Whe n  these losses become 

ser ious e no u gh the sett lement agent may not have the resources to r e im b u rs e  their  e scrow 

account.  Consid e r  the story you wil l  hear in w hich a com pa n y  l o st m ore t h a n  $200,000 on a b a d  

check h e r e  i n  North D a kota .  F u rther, most agents i n  N D  fal l  i nto t h e  s m a l l  b us iness  category 

a n d  gross l e ss than  $250,000 p e r  year. W h e n  the agent d oes not h ave the resou rces to p ut t h e  

fu n d s  back  i n t o  t h e  escrow account the resu lt is  a n  a ge nt d efa lcation .  T h i s  a utom atica l ly s h uts 



t h e  bus iness d own a n d  the i n n ocent p a rties left h o l d ing t h e  "em pty" b ag. The cons u m e r  who's 

down payment o n  their  home is  nowhe re to be fou n d  and they a re the p a rty h armed . F u rther, 

with l ack of access ·to title com pa nies i n  m a ny parts of the state service to t hese a re a s  wou l d  

become even l ess ava i l a b l e  wit h o ut t h e  abstracter o r  title comp any. 

We a re a s m a l l  state with big t h in gs h a ppe n i ng a n d  a lthough we al l  app reciate the good o l d  

d ays o f  h ow business was con d u cted i n  m a rkets s u c h  a s  t h e  o n e  I work i n, very few d o l l a rs a re 

from ins ide the state a n d  o u r  rea l  estate closi ngs a re ra rely with our  neighb o rs anymore. T h e  

m aj ority o f  d evelop m ent i s  n o w  by o �t o f  state d evelopers I h ave n ever m et.  B ut frau d  d oesn't 

j u st come from out of state. See Atta c hm ent - State B a n k  of M un ich FD IC  Alert .  

We n e e d  p u b lic pol icy to ensure t h e  fun d s  of innocent consumers a re n o t  at  ris k  of th ird party 

frau d u l ent checks. P u b l ic  po licy s h o u l d  a ls o  support a l evel p lay ing fie ld  to p rotect con s um e rs 

fro m  com pa nies who m ay irresponsib ly  take cashier's checks to rush a c l o s i ng to garner  m a rket 

s hare .  Taking these certified checks for rushed closings "at best" saves o n e  d ay o n ly s e rve to 

i ncrease t h e  chance of frau d .  

H B  1316 essentia l ly guts t h e  N D  G oo d  F u n d s  l aw a n d  requ ires a title com p a ny to t a ke a cash iers 

check, treat it as good funds  a n d  t h e n  d isperse p otential ly b y  wired fun d s  from o u r  escrow 

acco u nt that may not be sufficient. 

Exam p l e :  A 500,000 Cas h ier's Check i s  presented at the clos i n g  and t h e  s e l ler  req u i res the 

p roceeds to b e  wired out a lt h o u gh we sti l l  h ave n ot deposited or  cleare d  t hose fun d s  a n d  t h e  

trust account m a y  h ave l ess t h a n  $500,000 t o  disperse. 

Check kitin g  is  i l legal a n d  nci b a n k  con s i ders a check in h a n d  as good fun d s .  H owever, t h i s  b i l l  in

fact enco urages tit le agents to close tran sactions with funds  t h ey h ave n ot p resented to the 

b a n k  for i n itia l  d eposit. F u rther  t h e  Con s u m er F i na n ce Protection B u re a u ,  our  reg u lator, h a s  

re leased a n e w  three d ay requ ireme nt for consu m e rs t o  view t h e i r  sett lem e nt statem e nt. T h i s  

requ i re m ent wi l l  be i n  effect i n  o n e  y e a r  a nd p rovides p lenty o f  t i m e  f o r  t h e  con s u mer t o  

d el iver cas h ier' s  check to the title com pa n y  i n  advance o f  the c l o s i n g  a n d  a v o i d  d e l ays.  

We wou ld ask the com mittee to p rotect consumers, t it le com pa nies and a bstracters con d u cting 

c los ing by recommending a Do N ot P a ss o n  HB 1316 - Thanks you.  

North Dakota Land Title Association Legislative Committee Chair Nick Hacker {701} 770-3054 



J-�3--ze Q  
l-16 1�3 10 





FDIC: SA-5 1 -20 1 0: Counterfeit Cashier's Checks Bearing the Name the First State l:$anK . . .  .t'age 1 or L 

Each depositor Insured to at loast $250,000 per Insured bank 

® f-/16 13 /(p  . 

t -23 -2-eJB " � � 6 � 
· Advanced Search 

. Search FDIC.. Su 
Home 1 Deposit Insurance 1 Consumer Protection 1 lndusby Analysis 1 Regulations & Examinations I Asset Sales I News & Events 1 About FDIC 

Press Releases Online Press Room Conferences & Events Flnancial lnslilutlon Letters Special Alerts Letters lo the Editor/Opinion Editorials Speeches & Testimony 

!:!!l.!.!ill > News & Evoms > Special Alerts 

Special Alerts 

TO: CHIEF EXECUTIVE OFFICER (also of interest to Security Officer) 

SUBJECT: Counterfeit Cashier's Checks 

SA-51-2010 
May 13, 2010 

Summary: Counterfeit cashier's checks bearing the name The First State Bank of Munich, 
Munich, North Dakota, are reporledly in circulation. 

The First State Bank of Munich, Munich, North Dakota, has contacted the 
Federal Deposit Insurance Corporation (FDIC) to report that counterteit 
cashier's checks bearing the institution's name are in circulation. 

The counterteit items display the routing number 091 302762, which is 
assigned to The First State Bank of Munich. The items also display the 
following security feature statement embedded within the darkened top 
border: "THIS DOCUMENT CONTAINS SECURITY FEATURES." The words 
"CASHIERS CHECK" (without an apostrophe) are displayed in the lower-left 
corner. 

Authentic cashier's checks display the following security feature statement 
embedded within the darkened top border with rounded corners: "ORIGINAL 
CHECK IS PRINTED ON C H EM I CAL REACTICE PAPER AND HAS MICRO 
PRINTING IN THE SIGNATURE LINE." The words "CASHIER'S 
CHECK"(with an apostrophe) are displayed in the lower-left corner. The 
numerical dollar amount of the check is enclosed in a box on the right side of 
the checks. 

Copies of a counterteit item and an authentic check (VOID) are attached for 
your review. Be aware that the appearance of counterteit items can be 
modified and that additional variations may be presented. 

Any information you have concerning this matter should be brought to the 
attention of: 

Maria Hoffman 
Vice President of Operations 
First State Bank of Munich 
416 Main Street 
P.O. Box 9 
Munich, North Dakota 58352 
Telephone: (701) 682-5331 
Toll-Free: (BOO) 859-2035 
Fax: (701) 682-5334 
E-mail: Mariah@fsbmunich .com 

Information about counterteit items, cyber-frau d  incidents and other 
fraudulent activity may be forwarded to the FDIC's Cyber-Fraud and 
Financial Crimes Section, 550 1 7th Street, N .W., Room F-3054, Washington ,  
D.C. 20429, o r  transmitted electronically to alert@fdic.gov. Questions related 
to federal deposit insurance or consumer issues should be submitted to the 
FDIC using an online form that can be accessed at 
httQ://www2.fdic.gov/starsmaillindex.asf2. 

For your reference, FDIC Special Alerts may be accessed from the FDIC's 
website at www.fdic.gov/news/news/SpeciaiAiert/201 0/index.html. To learn 
how to automatically receive FDIC Special Alerts through e-mail, please visit 
www.fdic.gov/about/subscriptions/index. html. 

Sandra L. Thompson 
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TO 
TH E 
O R D E R  MINOT G UARANTY & ES CROW 
OF 
HAME OF REMITTER: COLIN WALS HAW 
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NAME OF REMITTER: COLIN WALSHA1 
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475898597 

DATE 1 0/20/2011 
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Commitment To Service 
Since 1974 

�'=u O�GE COAST 1TrLE COMPAN¥ 

· ianuary 22, 2013 

Representative George J. Keiser, Chairman 
Industry, Business & Labor Committee 
North Dakota House of Representatives 
District Office 
422 Toronto Drive 
Bismarck, N D  58503-0276 

The Honorable Representative George Keiser: 

My name is Bi l l  Burding and I am the Executive Vice President a n d  General Counsel for the 
Orange Coast Title Family of Companies (OCT) which is a holding com·pany· of n umerous title 
insurance agencies in 46 states and  is quite likely the largest title agency in the Country; I n  
·add ition, 1 sit on the Board of  G overnors for the American Lan d  Title Association (ALTA) which is 

· the trade organization which promulgates the policies that title companies write nationally. I 
am writing to you to state my concern regarding the legislation that would abolish your Good 
Funds law. This topic is very close to me as I have helped draft Good Funds l aws in several 
Western states and amen d ments thereto. 

. . 

It is great concern for me when any state decides to regress and abolish a law that is there to 
protect consumers and title companies a like. Good Funds laws a re in p lace to first and · 
foremost protect the consum er from frauci. At our company we take o"ur duty as a 11trust" 
company very seriously and d o  everything to protect our customer's money. However, despite 
all efforts, fraud exists. For exam ple in our two Nevada operations, over a five year  period, we 
suffered mi l l ions of dol lars of losses from fraudulent Cashiers Checks that resulted in significant 
litigation. These losses came from our trust account and we had to replenish that money from 
our operating account which cost many jobs. Since the establ ishment of the N evada Good 
Funds Law, we have not had  o n e  loss resulting from check fraud.  Our company is fortunate to 
be able to afford those losses and stay in business. Suffice it to say, most companies could · not 
suffer this event and stay in business. In addition, please realize from where the money is 
stolen, the escrow trus� account. Thus where there is fraud, they a re not steal ing from the title 
company; they a re steal ing from other consumers. Should .the tit le company not have sufficient 
funds to pay for the fraud, then other consumers lose money AND the com pany and the 
corresponding jobs are el iminated. This is a double loss. 

640 NORTH TUSTIN AVENUE, SUITE 1 06 • SANTA ANA, CALIFORNIA 92705 • (800) 540�351 5 

www.octltle.com 



If I may, I wou ld  l ike to give you two examples of check fraud that have happened to our  
company. Sadly, this is only a small  sample of the problems that have been suffered by our  
company. 

Our Las Vegas entity closed on a $2.8 million home paid for in 11Cash" accepting  a Cashier's 
Check drawn on one of the "Big Five" banks. It looked absolutely real and our  company closed 
the transaction, recorded the operative documents and disbursed the cash o�t of the trust 
account. Over three weeks later, we were informed that the check was fraudule nt and those 
funds were deducted from our trust account putting our company $2.8 mil l ion out of balance. 
Sadly, the "buyers" fl ipped the house to a Bona Fide third party purchaser for fair market value. 
Thus the sellers had their mon ey and the new buyers were i n  the i r  home b ut the chain of title 
was compromised. They both got b rought into litigation despite the fact both parties were 

. innocent. To make matters worse, during the interven ing sale the fraudsters walked away with 
$3.25 mil l ion of legitimate cash and the money was used by the 1Freemen" to fund potential 
domestic terrorism and buy. a cache of weapons according to the  FBI  agents i nvestigating the 
crime. After three years of extensive litigation, a l l  parties came out the losers and the stolen 
money was n ot recovered. 

Second, we had a string of f?�ke Cashiers Checks and we had to cease the abil ity to take such 
checks. Then we had a number of fake checks drawn on OCT accounts that were blocked by our  
accounting department. After extensive investigation, the FBI d iscovered a 11printing press" 
where the counterfeiters were printing these bogus checks. The l evel of sophistication was 
astounding. They were printing  seven color checks, had security ribbons and even realistic 
looking holograms.  

After a l l  this we e l iminated the pol icy of taking such checks u n le ss they had  been cleared by the 
issuing bank and confirmed val id.  We insist upon wires and the volume of fraud is reduced 
arithmetically. I understand there is a wire fee charged by the bank, but is the a mount of that 
fee greater tha n  the security it p rovides? In most instances, the proceeds of homes constitute . 
the lion's shares of a person's net worth. I believe we need to take a l l  reasonable precautions to 
protect that money and Good Funds laws are important part of that protection.  We catch 
several fake checks every year. Since al l  companies play by the same rules and follow the Good 
Funds law, a level playing field is created. Abolition of those laws would create an unfair p laying  
field i n  the title i nsurance i ndustry. The only way we can be competitive is to utilize the Good 
Funds laws that exist in most states. Without them, com pan ies that want to garner market 
share might i rresponsibly take a check to get market share and those companies who are 
responsible wil l  suffer for observing proper policies by losing transactions. 



I n  the end, the decision is whether to distribute money immediately and speed up the closing 
process by a day at best and  increase the chance for fraud or dramatica l ly reduce fraud. In this 
era of Dodd-Frank and the Consumer Finance Protection Bureau, there is a national policy to 
safeguard the consumers wherever possible. Repealing your well drafted and  well conceived 
law in favor of speed is i l l  conceived a nd serves as an open invitation to fraudsters to come to 
the Great State of North Dakota. I hope you decide to err on the side of the consumer 
protection. 

Thank you for your cons ideration in this matter. lf there is anything I can do to assist you 
further I would be very pleased to help  in any way possible. 

·.Sincerely, . 

� 
Executive V.P.  and 
General Counsel 
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House Bill 1 3 1 6  

,SECTION 1 .  

47-34-01 .  Definitions. 

As used in this chapter: 

1 .  "Closing agent" means a person or company that closes a real estate transaction in 

connection with the purchase, sale,  or fi nancing of an interest in real estate. The 

term does not i nclude a lender or an employee of a lender that conducts a 

settlement or closing of a real estate secured loan provided by the lender in the 

office of the lender. 

2. "Escrow account" means:  

a .  A checking account established by a closing agent with a bank,  savings and 

loan association,  credit union , or savings bank that is chartered u nder the 

laws of a state or the United States and which is used exclusively for the 

deposit and disbursement of funds for a real estate transaction; or 

b .  A trust account maintained by an attorney under the North Dakota Rules of 

Professional Conduct. 

3. "Col lected Funds" means: 

a .  Cash deposits or checks that have been presented for payment and payment • 

has been i rrevocably credited to the closing agents escrow account. 

a . _'-l ._"Good funds" means funds in any one or more of the followi ng forms: 

a .  United States currency. 

)2__ Wired funds unconditionally held by and irrevocably credited to the escrow 

account of the closing agent. 

( Formatted: Font: (Default} Arial, 12 pt 
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&-Funds electronically transferred to the escrow agent's trust account by the 

bank, savi ngs and loan association, credit union. or savings bank chartered 

u nder the laws of a state or the United States which is the host institution of 

the escrow agent's trust account. 

tr.--A check that has been presented for payment and for which payment has 

been FeBei-vee collected. As used in  this subdivision, the term check includes 

a certified check and a cashier's check. 

4-,--A check Ret to exceetl-tf:lfee--tl:=ioHsaflti-Elel-laf-6-Wl:lieA--i-s-drawn on the trust 

account of a real estate broker licensed under chapter 43-23 or on the trust 

account maintained by an attorney under the North Dakota Rules of 

Professional Conduct, for which funds are collected funds by the real estate 

broker or attorney's trust account. if-tf:!e-ele&ifl§-ageAt-F\as-r-easeR-a9le-aflG 

from tF\e trust account on which the check is drawn at the time of 

Giseursement of funds from the closing agent's escrow account. 

&.-A cashier's check not to exceed teA-fifty thousand dollars in  the aggregate 

that is GFaWR- received by the escrow agent drawn on an existing account at a 

bank, savings and loan association , credit union, or savings bank chartered 

under the laws of a state or the United States located in the state of North 

Dakota and payable through the gth Federal Reserve District. 

-[ Formatted 
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L 
fL._ A check d rawn on the escrow account of another closing agent, if the closing • 

agent in the real estate transaction has collected funds. 

Gisel:lfSeFAeffi of funds from the escrow-account of the closing ageffi-i.n.-th&feal 

estate-tr.ansactiert 

f,.,_5 ._"Real estate transaction" means a transaction in which a person deposits with a • 

closing agent funds that are to be held until a specified event occurs or the 

performance of a prescribed condition in connection with the purchase, sale, or 

financing of an interest in real estate; or a settlement or closing conducted in 

connection with the purchase, sale, or financing of an i nterest in real estate. The 

term does not include a loan financing if the only parties to the loan transaction are 

the lender and the borrower, and the lender is responsible for disbursing all of the 

funds to the borrower or to a third party in order to pay fees and charges associated 

with the loan transaction.  

SECTION 2. 

47-34-02. Real estate transaction disbursements. 

A closing agent may not make disbursements from an escrow account in connection 

with a real estate transaction unless funds that are received from any single party to the 

real estate transaction which-ifl-tRe-ag�te are at least-tefl--tl:leu.M-tleJ.l.afs-are good 
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funds,_�A violation of this statute by a Closing Agent shall be punishable by a fine of 

$5,000 per occurrence. Formatted: Font: (Default} Arial, 12 pt, Not 
Bold 



Claus N DAR 

F rom: 
Sent: 
To: 
Cc: 
Subject: 

Mark Vanyo < mvanyo@fmrealestate.co m >  

Tuesday, January 29, 201 3  5:30 P M  

gsu kut@nd.gov 

claus @ n d realtors.com 

1316 Good Funds 

5 Lvbcom {Y\.1· ee 
·H� J '3 1(p 

1 - jo�Vljpfl--/ 
Representative Sukut: I am the Owner and President of U . S .  Title and C losing Services in Fargo N O .  I a m  responding to 
the Good Funds Bi l l ( 1 3 1 6) .  Although we can live with many of the provisions of the Bi l l ,  the fine of $5,000.00 j ust frankly 
seems exu berant. In  the Closing business, many circumstance's can change just pr ior to closing and if someon e  b ro u g ht 
a Cashiers Check for $50,001 .00, we would have to send them away to wire the money which could delay the closi n g ,  or  
take the risk of  a $5,000.00 fine over one dol lar. The public is not  properly treated i n  th is  situation.  I real ize this example 

is extreme, but  you get the point. 

Also, I did not see anywhere that it was explained who would "Pol ice" th is or where the money for fines ended u p .  

A fine(defmitly less than $5,000.00) should o n ly b e  enforced i f  the public is damaged o r  a Closing Company is 
contin uously putting the publ ic at risk for not having good fu nds. I sincerely hope this gets changed. 

Respectfu l ly,  

Mark D Vanyo 

President 
Coldwel l  Banker First Rea lty 
7 0 1 -2 93-3423 

No virus found in this message. 

Checked by AVG - wwvv·.avg. com 

Version: 2 0 1 2 .0.22 3 8  I Virus Database : 263915 568 - Release Date: 0 1 13 0/ 1 3  

N o  virus found i n  thi s  message. 

Checked by AVG - www.avg.com 

Version: 2 0 1 2 .0.22 3 8  I Virus Database: 263 915568 - Release Date: 0 1 13 011 3 



Claus N DAR 

From: 
Sent: 
To: 
Subject: 

Claus:  

sharon@srslawoffice.com 

Wednesday, January 30, 2013 2:22 PM 

Claus N DA R  

Re: 1316 Good Fu nds hearing 

As a provider of title i nsu rance and closings, I would object to the fi n e  to be i m posed u n d e r  this b i l l .  W h e n  we do 

closi ngs, most of them are insured closi ngs and if we do not have the fu nds avai la b le fo r c losing, we wou l d  have to cover 

a ny shortage of funds.  We h ave insura nce to cover such conti ngencies. 

Also, I would be i n  favor of a l l owing b a n ks to directly deposit the fu nds into our trust a ccount if we m a i n t a i n  a trust 

a ccount at such b a n k .  This would be more accepta ble to our local  lenders rather than having to wire us the fu nds.  

Thank you .  

Sharo n  M .  Reis 

Reis Law Firm, PC. 

2850 24th Ave. 5.,  Ste .  302 

P O  Box 5116 

G ra n d  Fo rks, ND 58206-5 1 1 6  

(701} 772-8156; fax ( 70 1 }  772-9564 

* * * P lease note our  new company name* * * *  

I M PO RTANT: I nfo rmation in  this emai l, inc luding attach me nts, is  confidential  a n d  lega l ly p rivi lege d .  I f  y o u  a re n ot the 

i ntended reci pient, a ny disclosure, copyi ng, distri b ution o r  a ny action ta ke n o r  not taken in rel ia n ce o n  it, is  pro hib ited 

and may be u nl awfu l .  If  you have received this com m u nication i n  e rror, please notify the sender. 

No virus fou n d  i n  this message. 

Checked by AVG - www. avg.com 

Version:  201 2 .0 .2238 I Virus Data base: 263915568 - Release Date : 0 1130113 

No virus fo u n d  in this message. 

Checked by AVG - www.avg.com 

Versio n :  2012 .0 .2238 I Virus Data base: 263915568 - Release Date : 0 1130113 



Claus N DAR 

From: 
Sent: 
To: 

Subject: 

Peggy < Peggy@fmtitleco mpany.com > 

Wednesday, January 30, 2013 2 :05 P M  

C l a u s  N DA R; sandradittus@ northdakota law.net; va l @ q u a l itytit lend .com; 

sharon@ srslawoffice.com 

RE:  1316  Good Fu nds hearing 

We o bj ect to m a ny p a rt s  of t h i s  b i l l .  E s p e c i a l ly t h e  f i n e .  T h e  p e n a lty i s  o n l y  i m po s e d  on t h e  t i t l e  

c o m p a n i e s  w h i c h  i s  r i d i c u l o u s l y u n fa i r . I n  t h e  2 5  y e a r s  I h a ve been w o r k i n g  for  t i t l e  co m pa n i es 

i n  t h e  F M  a rea ,  t h e re h a s  never been a n  i s s u e  with  "good f u n d s" . I h a ve n o  i d ea h o w  t h i s  b i l l  

c o u l d  b e  p o l i ced o r  e nforced . I t  a p pe a rs t o  be a wa ste of t i m e  a n d m o n ey 

Peggy Barn um 
i'v1 u J J  U.(f L' r 

F M �rl-=r-LE 
1 0 1  8"' St S F A R G O, N D 58 103 
P )  7 0 1 - 8 9 3 - 1000 I F) 7 0 1 -893- 1003 
peggy@FMTit leCompany.com 
www.fmt it lecompa ny.com 

From : Claus NDAR [mai lto :claus@ndrealtors .com] 

Sent: Wednesday, January 30, 2013 2 : 00 PM 
To : Peggy; sandradittus@northdakota law. net; va l@qual itytitlend .com; sharon@srslawoffice .com 
Subject: 1 3 1 6  Good Funds hear i ng 

T o d a y  a t  4 : 1 5  a s u b co m m ittee w i l l  t a k e  a ct i o n  on t h i s  p r o posa l .  F ro m  w h a t  I h e a r  t h e  o n l y  

o bj e ct i o n  i s  t h e  $5 ,000 fi n e .  



GERMAN LAW GROUP, PC 
ESTATE PLANNING, BUSINESS PLANNING & REAL ESTATE 

Raymond .J. German,  Attorney 
Licensed in MN & NO 

MSBA Board Certified Real Property Specialist 

.Joshua M . M u ro, A ttorney 
Licensed in MN & NO 

J a n u a ry 28 ,  20 1 3  

I N  R E: H ou se B i l l  No . 1 3 1 6  "Good F u nds"  

D e a r  Representative 

Mac hel le  J.  Engelstad, Paralegal/L icensed A bstracter 

Rebecca F. Boehrnsen, Paralegal 

Lacey L. H a nson, Paralegal 

Jenilcc L. Sc h w a n tes, Paralegal - Real Estate 

L. W a y ne Young, Paralegal - Real Estate 

We a re writ ing to express o u r  desi re ,  as a law fi rm who deal  with rea l  estate 
tra n sact ions on a d a i ly basis ,  to amend N D C C  Sect ion 47-34 . 0 1  a n d  4 7 . 34 . 02 .  

T he cu rrent law p rovides that "Good F u nds"  a re l i m ited to $3 ,000 .00 from a rea l e state 
b ro kers accou nt  a nd/o r a n  attorney's trust account o r  a l i m it of $ 1 0 , 000 .00  in the form of 
a cash ier 's check can be b rought to the closing table .  A l l  oth e r  fu n d s  h ave to be p l a ced 

i n  the c losing a g e nts Escrow Accou nt p rior  to the closi n g .  T hese l i m itat ions a re 
u n re a l istic whe n cond u ct ing a rea l  estate transact ion a s  i n  m a ny cases fu n d s  ca n o n l y  

b e  released u p o n  t h e  execution o f  c los ing d ocuments by t h e  p a rt ies i nv olved i n  t h e  
tra n sact io n .  We , as closer,  a re very d i l igent in  monitor ing o u r  escrow a ccou nts to verify 
that funds a re secured before any checks a re issued to pay comm i s s i o n s ,  mortg a g e  
payoff, a p p ra isers ,  record ing fees , taxes etc. T o  put l i m itat ions o n  t h e  a m ou nt of 
m o n ies comi n g  to the clos i n g  table make it very d ifficu lt ,  if n ot impos s i b l e ,  to fu l ly c lose 
a tra n sact ion at the c los ing table .  

F u rther ,  the cu rrent law serves no re lavent pu rpose a s  our  escrow a cc o unts a re 
m o n itored so that we d o n 't d isburse m oney that i s  not there ca u s i n g  u s  to overd raw a n d  
jeop a rd ize o u r  ob l igat ion under  t h e  Nort h  Dakota R u le s  o f  P rofess i o n a l  Cond uct.  

))f,,,;;t;�; -&/!dP rf,ll.elf.f.rw d,.orlr•-t;�y - t(81o.t• 7?!:-tiNUf',j' -/1//r,.ut.,y.: 

G r a n d  Forks Office Fertile Office 
2650 32"" !\ ve S . Sic. 0 " " "  . ra'  �(·rmH n .rom I 05 N .  M i l l  SUP.O. Box 1 2 7 
Grand Forks. NO 5 8 2 0 1  

7 0 1 -73 8-0060/800-774-7576 
70 1 -738-0064 Fax 

Fert i le, M N  56540 
2 1 8-945-69 1 3/800-774-7576 

2 1 8-945-69 1 4  Fax 



1 3. 0635. 0 1 00 1  
Title. 

Prepared by the Legislative Council  staff for 
Representative S ukut 

February 1 ,  201 3  

PROPOSED A M E N D M E NTS TO H O U S E  B I LL NO.  1 3 1 6  

Page 1 ,  l ine  1 ,  after "to" insert "create a new section to chapter 47-34 of the N orth Dakota 
Century Code, relating to good funds for real estate transactions; and to" 

Page 1 ,  l i ne 1 2 , after "2 . "  insert : ""Col lected funds" means a cash deposit or  a check that has 
been presented for payment and for which payment has been irrevocably 
cred ited to the closing agent's escrow account. 

Page 1 ,  l ine  1 9 , overstrike "3." and i nsert immediately thereafter "4 . "  

Page 2 ,  l i ne 2 ,  overstrike "received" and i nsert immediately thereafter "col lected" 

Page 2, l i ne 7, remove the overstrike over the overstruck comma 

Page 2, l i ne 1 0 , after "escrov/' insert "for which funds are col lected funds by the real estate 
broker or the attorney's trust" 

Page 2, l ine  1 0 , remove the overstrike over "account" 

Page 2 ,  l ine  1 1 ,  after "is" insert "received by the clos ing agent and which is" 

Page 2,  l i ne 1 3 , after "States" insert " located in this state and payable through the n inth federal 
reserve district" 

Page 2 ,  after l ine  1 8 , insert: 

:R_ Funds transferred to the closing agent's escrow acco u nt by the bank, 
savings and loan association, credit u n ion, or savings ban k  that is the 
host institution of the closing agent's escrow account ."  

Page 2,  l i ne 1 9 , overstrike "4. "  and insert immediately thereafter "�" 

Page 3, after l ine  6 ,  insert: 

"SECTION 3.  A new section to chapter 4 7-34 of the North Dakota Century Code 
is created and enacted as fol lows: 

Civil damages .  

· I n add ition t o  any other cause of act ion that may exist, a person may bring a 
cause of action against a person that violates sect ion 47-34-02 . In addition to actual 
damages a plaintiff may prove, a person that violates section 47-34-02 is l iable to the 
plai ntiff for five hundred dol lars per violat ion i n  the first act ion and is l iable to a plaintiff 
for one thousand dol lars per violation in any s ubsequent action brought by any person . "  

Renumber according ly  

Page No.  1 
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Mr. Chairman and members of the Senate IBL committee :  

My Name i s  Greg Larson . 1 am a Realtor Asso c i ate with Century 2 1  
M orri son and represent the North Dakota Associat ion of Realtors as 

their Vice President and Pol it ical affairs Chairman . 

Our state wide trade association i s  represent by 8 local Boards of 
Realtors with a total membership  of  over 1 5 00 Realtors . 

(_ I) 

Our associat ion asked for the introduction of HB 1 3 1 6  as many of our 

c l i ents experienced much d ifficulty with the exi st ing "Good Funds" 

l aws that affects how funds are handled at the closings of  Real estate 

transactions. 

The original HB 1 3 1 6  found many d isagreements between us and the 

c losing companies which are m ostly Title Companies .  We held m any 
d i scussions among ourselves and with a subcommittee of the House IBL 

committee chaired so ably by Representative G ary Sukut. Some very 

good negotiations and compromi ses brought us into an agreement that i s  

n ow represented by the engrossed version o f  HB 1 3 1 6  before you here 

today.  

We are i n  ful l  support of thi s vers ion of  the b i l l  and want to comp l iment 

N i ck Hacker and the many other C losing agents that worked so d i l i gent 

on this legislation . 

There are many technical aspects of HB 1 3 1 6  that by agreement are best 

presented and explained by N i ck Hacker of the North Dakota Guarantee 

& Title Company . 

Mr. Chairman and Members of the Senate IBL committee, we hope that 

you wi l l  support this legislative proposal . 
I stand for any question you may have. 



N D  Senate I n d u stry Bus iness and La bor 
Comm ittee Hear ing on H B  1316 

Testi mony fro m  the N D  La n d  Tit le Associat ion  

3/20/13 

Good afternoon M r. Cha i rman and M e m bers of the Comm ittee, 

The title i n s u rance, c losing services i n d u stries he lp  d rive our  nation's economy through the safe 

a n d  efficient tra nsfer of real p roperty. In the cu rrent housing m a rket th ese services a re 

increasi ngly i m portant for the confi dence of lend ers to provid e  l o a n s  to credit worthy 

homeb uyers. Beca use we p rovide proof that people own their  h o m es, they can use rea l estate 

ca p ital  to grow their  assets and sti m u l ate the econ omy. Americans close t h e i r  loans faster than 

any other  cou ntry - i n  as l ittle as 30-45 days on average. And t h e  speed of that transaction 

saves consumers tens of b i l l ions of d o l l a rs a n n u a l ly in add it ional  i nterest costs. 

Our work a lso provides ben efits to soci ety that go largely u n recogn ized .  At n o  cost to taxpaye rs, 

o u r  ind ustry n at ional ly  col l ects $ 1.75 b i l l ion per yea r  in back i ncom e taxes, $3 bi l l ion  per year i n  

d e l i n q uent rea l  estate taxes, $325 m i l l ion per yea r  i n  de l inq uent c h i l d  s u p port paym ents, and 

we pay $170 m i l l ion per year to p u rchase cop ies from local governments .  These benefits a re 

provided by an i n d ustry i n  which 65% of the com p a n i es h ave 1-3 e m p loyees a n d  gross less than 

$250,000 per year .  We are m a i n  street smal l  bus inesses making a b ig  d iffe re nce. 

What we do can be a l ittle confus ing.  There a re two d ist inctly d iffe rent s ides  to our bus iness, 

title i nsurance which p rotects the legal title to the property and c los ing o r  sett lement services. 

The sett lement or closing s ide  of our bus iness, which is  the h a n d l i n g  of fu nds  to close a rea l  

estate tran saction, is  what w e  a r e  h e r e  today t o  d iscuss. D u e  t o  mono- l i n e  statutes we cannot 

p rovide insurance outs ide of title ins u ra nce to the rea l  estate clos i n g  s ide  of our  bus i ness. This 

activity wou l d  be cons idered credit risk a n d  not t it le risk. 

To protect the consumers, fu nds in a real estate tra nsaction must h e ld in "trust" . Th at is  each 

consumer has  a sepa rate accou nting of t h e i r  fu nds i n  a su b-trust account.  Th ese trust accou nts 

a re regulated by the FD IC, RESPA and fed e ral agencies that provid e  g u i d a n ce and regu lation to 

ensure the fu nds a re never com ing led and are never used for operat ions .  We take th ese 

req u i rem ents very serious ly  to ensure fu nds a re ava i lab le  for each i n d iv idua l  transactio n .  

However, desp ite a l l  effo rts fra ud sti l l  exists which is  why s o u n d  p u b l ic  p o l i cy s u c h  a s  Good 

Funds  Statutes a re n ecessa ry. 



Good F u n d  statutes e n s u re that the money brought to the c los ing table is va l i d .  This is a m uch 

lesser sta ndard than  "co l lected" fu nds which yo u may recogn ize if you d eposit a l a rge ch eck or 

cash i er's check. B a n ks w i l l  not m a ke those fu nds  i rrevoca bly ava i lab le  unt i l  they a re col lected 

upon through the F e d e ra l  Reserve . Good Funds statutes p rovide a g u i d e l i n e  for acceptab l e  risk 

to ensure fu nds a re ava i l a b l e  to efficiently close rea l estate tran sactions.  

One of the most serious fi nanc ia l  cri m es i n  Am erica is  check fra u d  and it's on the r ise.  Accord i ng 

to the Office of the Com ptro l ler  of the Currency, more than 1 . 2  mi l l ion  fra u d u lent ch ecks a re 

written every d ay-m o re than 13 per second .  Losses th is  yea r wi l l  excee d  $20 b i l l i o n .  These 

ch eck fra u d  gangs are h a rdworking and creative. Tod ay they are ab le  to obta i n  M ICR i n k, seven 

color ch ecks with secu rity r ibbons a n d  holograms mak ing it nearly i m possi b l e  to tell the 

difference between a fra u d u lent ch eck and one that is  rea l .  

If you've h a d  t h e  o p p ortu n ity to watch "Catch M e  is  You Can" you w i l l  s e e  how easy the 

infamous master of check fra u d  turned FB I  consu ltant Fra n k  Abagnale took the b a n ki n g  system 

for m i l l ions.  Fra n k, a n  expert in ch eck fra ud,  states that beca u se p u n i s h m ent for fra u d  and 

recovery of stolen fu n d s  a re so ra re, p revention is the on ly  v iab le  course of act ion .  Com pany 

sta n dards a lone can n ot p rotect fu nds  and good pu bl ic pol icy is  necessary. 

When a fraudu l e nt check is p resented to a tit le com pany a n d  u sed in a rea l  estate tran saction 

neither the title i n s u ra nce pol icy or as you wi l l  hear  a sto ry the com p a ny' s  E&O pol icy wi l l  

protect the con s u m e r  for th ese m issi ng fu nds .  Normal ly settlem ent age nts wi l l  h ave severa l 

parties' earnest m o n ey, or loan fu nds  on account at any given t ime a n d  o n e  bad ch eck on an 

escrow account takes that money from the innocent th ird p a rties.  When th ese losses become 

serious enough the sett lement agent may not have the resou rces to rei m b u rse the ir  escrow 

accou nt .  

A good exa m p l e  is  a title com pany here in N D  that lost m ore than $200,000 on a bad check. 

Lucki ly th at com p a n y  was so lvent enough to re i m b u rse its escrow acco u nt fro m  operat ions to 

cover the shortage . However, m ost age nts i n  N D  fa l l  i nto the s m a l l  bus iness  category and gross 

less than $250,000 p e r  year. M any of th ese com pan ies s i m p ly wou l d  not h ave the resou rces to 

re i m b u rse the trust accou nt. This can resu lt i n  an agent d efa lcation wh i c h  a utom atica l l y  s h uts 

the bus iness down a n d  the i n n ocent parties left ho ld ing the "e m pty" bag. The consu mer  who's 

down payment on t h e i r  h o m e  is  nowhere to be found and they a re the p a rty h a rmed.  F u rther, 

with lack of access to title co m p a nies i n  many parts of the state a l ready, s e rvice to these a reas 

wou ld become a d d it iona l ly cha l lenging with fewer com p a n i es .  



We a re a s m a l l  state with b ig th i ngs h a ppen ing a n d  a lthough we a l l  a p p reci ate the good old 

days of how bus iness was con d u cted i n  markets such as the one I work i n, very few d o l l a rs a re 

from ins ide  the state a n d  o u r  real  estate closi ngs are ra re ly  with o u r  n e igh bors a nymore. The 

majority of d evelopment is now by out of state deve lopers I have n ever m et .  But fra ud doesn't 

just come from out of state. See Attach ment - State B a n k  of M u n ich F D I C  Alert .  

We n eed p u b l ic po l icy to e n s u re the fu nds of i nnocent con s u m e rs a re not at  r isk  of  th i rd party 

fra u d u lent checks. P u b l ic  p o l icy s h o u ld a lso support a l eve l p l aying fie ld to p rotect consumers 

from com p a n ies who may i rrespons ib ly take cash ier's  ch ecks to rush a c los ing to garner m a rket 

share .  Ta k ing these certified  checks for rushed clos i n gs "at best" saves o n e  day o n ly serve to 

i ncrease t h e  cha nce of fra u d .  

H B  1316  wh ich comes t o  you from m a n y  hours of wo rk with a l l  i nte rested p a rties inc lud ing the 

ND Rea ltors a n d  Len d i n g  Com m u n ity significantly e n h a nces the ND Good Funds law to make it 

more worka b le  for com m e rce and cont inue to provid e  n ecessary p u b l ic  p o l i cy. 

Two a m e n d m ents are st i l l  n eeded to ensure the flow of co m m e rce on o u r  border towns. 

Pg. 2 Li n e  18. Delete "th is state" and i nsert N o rt h  Da kota, South D a kota, M i n nesota a n d  

Monta na .  

Pg. 3 Line 14 after "disclose" i nsert to  the se l l e r  

W e  wou l d  ask the comm ittee t o  amend the b i l l  provid e  a Do Pass reco m m e n datio n .  

Th a n ks you, N ick 

North Dakota Land Title Association Legislative Committee Chair Nick Hacker {701} 770-3054 
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CAS I I I [R'S CI I ECK 

Loan #: 20053097100155 
For: 490397919 JOSE TRINIDAD AN'J · DOREEN E LARA 

Pay 

Exactly 

ll ( l, •• 

CASHI E R ' S  CHECK 
· . .  � 

WELLS FARGO BANK 

ols cts 

No. 01 50482880 
Date: 08/02/06 

' 

11-211/1210(8) 

I $ 1 2,000.42 '-------------

Twelve Thousand dollars and 42 cents Void if over $1 2,000.42 

... .. ··-- · - ·-· . -;-: : -.:.::\::· ·� r� - .  - - --�--�- -�·-· ..• 
. . .  � -· ,,, - '  �� --· 

CHAS E �1 CASHIER'S CHECK 406968876 

llllnol• Remitter JONATHAN CHERRY 

Pay: SIX T HOUSAND SIX 1-IU/\DR ED DOLLARS AND OD C E IHS 

Pny To The 
Order Of 

$ . . . . . . .  6 600 .00 • . •  

C>ouu JPMORGAN CHASE BANK, N .A.  -r-�.Uha�'IJ�- �::;/. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
�lf� t vfcn PrL"':.don1 .. 
l>�uuo t.·,. lr::uuralc Po\'m�r.l S)'St�ms In: . .  En�low!Ml Colc •otJ" .O. 
JPM:)t!)o�n Ch�:.n &Ink N.A . Df:<'l\'t!f, co·ora()() L!J 
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Special Alerts 

TO: CHIEF EXECUTIVE OFFICER (also of interest to Security Officer) 

SUBJ ECT: Counterfeit Cashier's Checks 

SA-5 1 -2 0 1 0  
May 1 3, 201 0 

Summary: Counterfeit cashier's checks bearing the name The First State Bank of Munich, 
Munich, North Dakota, are reportedly in circulation. 

The First State Bank of Munich, Munich, North Dakota, has contacted the 
Federal Deposit Insurance Corporation (FDIC) to report that counterfeit 
cashier's checks bearing .the institution's name are in circulation.  

The counterfeit items d isplay the routing number 091 302762, which is 
assigned to The First State Ban k  of Munich. The items also d isplay the 
following security feature statement embedded within  the darkened top 
border: "THIS DOCUM ENT CONTAINS SECURITY FEATU RES." The words 
"CASHIERS CHEC K" (without an apostrophe) are d isplayed in the lower-left 
corner. 

'hentic cashier's checks d isplay the following security feature statement 
Jedded within  the darkened top border with rounded corners: "ORIGI NAL 

vrlECK IS PRINTED ON CHEMICAL REACTICE PAPER AND HAS MICRO 
P R I NTING I N  THE SIGNATUR E  L INE."  The words "CASHI ER'S 
C H ECK"(with an apostrophe) a re d isplayed in  the lower-left corner. The 
n umerical dollar amount of the check is enclosed in  a box on the right side of 
the checks. 

Copies of a counterfeit item and an authentic check (VOI D) are attached for 
your review. Be aware that the appearance of counterfeit items can be 
modified and that add itional variations may be presented. 

Any information you have concern ing this matter should be brought to the 
attention of: 

Maria Hoffman 
Vice President of Operations 
First State Bank of Munich 
416 Main Street 
P.O. Box 9 
Munich, North Dakota 58352 
Telephone: (70 1 )  682-5331 
Toll-Free: (800) 859-2035 
Fax: (70 1 )  682-5334 
E-mail: 1, o.L-• �, :.'f'-;.L! q.J. �� ·; · Jr1 

I nformation about counterfeit items, cyber-fraud incidents and other 
fraudulent activity may be forwarded to the FDIC's Cyber-Fraud and 
Financial Crimes Section ,  550 1 7th Street, N .W. , Room F-3054, Washington ,  

' .  20429, or transmitted electronically to ; i,;.•·! l· , , , ,. r· · ' . Questions related 
1deral deposit i n surance or consumer issues should be submitted to the 

t- O IC using an online form that can be accessed at 
, ·1· 

htto://www.fdic.gov/news/news/SpecialAlert/20 1 O/sa1 005 1 .html 3/20/20 1 3  



1 3 . 0635. 02002 
Tit le. 03000 

Adopted by the Industry, Business and Labor 
Committee 

March 20, 2 0 1 3 

PROPOSED AM E N D M E NTS TO ENGROSSED HOUSE B I LL N O .  1 3 1 6  

Page 2 ,  l ine 1 8 , after the second "state" insert ", Minnesota, Montana, or S outh Dakota" 

Page 2, l ine 1 9 , after "agent" i nsert "in the state of North Dakota. Minnesota, Montana, or South 
Dakota" 

Page 3, l ine 1 4 ,  after "disclose" insert "to the seller" 

Renumber accord ing ly 

Page No.  1 1 3 . 0635. 02002 

(_ l ) 




