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Explanation or reason for introduction of bill/resolution: 

A Bill relating to the property tax exemption for property of churches. 

Minutes: Attached testimony #1, 2, 3, 4, 5, 6, 7, 8, 9 

Chairman Belter: Opened hearing on HB 1300. 

Representative Koppelman: Introduced bill. See attached testimony #1. Distributed a 
letter from John Walstad (testimony #2). Distributed a letter from Representative 
Koppelman to the City of West Fargo (testimony #3). Distributed letters from church 
pastors (testimony #4, 5). 

Representative Drovdal: I have a lot of reading here to understand what you're doing or 
why you're doing it. Any property that the church owns would be exempt? 

Representative Koppelman: That is not what the bill says but it could be something the 
legislature could enact if we choose. It is certainly how schools are treated to the best of 
my knowledge. Any land that is owned by the school is presumed to be for their purposes, 
an educational purpose, even if it's a farmer's field or a blank spot of land for hope of future 
expansion. If it's not for a profitable purpose my intent on the bill is that if it's part of your 
church property that land should not be taxed just because the footprint of the church under 
some formula is not yet large enough to reach that. If you own other property that is used 
for an income purpose for a church would be off limits and would be taxable. I would 
caution the committee if you amend the bill I would caution against the word "income." If a 
church says they are going to have a daycare center and they can't afford to do it for free 
but want to do it as a service to the community so they are going to charge but it's not for 
profit then I don't think that should jeopardize the tax exempt status of the church. 

Representative Marie Strinden: Did the churches that were sent erroneous tax bills did 
they pay them and can they be readdressed? 

Representative Koppelman: I assume that if they've been taxed they've paid. I don't 
believe the bill has a retroactive date on it and that is something else the committee could 
discuss to make it clearer. Representative Koppelman also passed out two attorney 
general's opinions (testimony #6 and 7). 
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Chairman Belter: Further testimony on 1300? 

Representative Ben Koppelman: Refer to attached testimony #8. The church that was 
prefaced in Representative Koppelman's testimony is in my district. I brought a map so we 
can clearly see what is going on. Reference was made to the map which shows church 
property in West Fargo south of 1-94. This property was purchased by a farmer at a time 
when West Fargo was located some distance north and later directly north of the interstate. 
At the time it was purchased it started out as a 1 0 acre parcel and that was the smallest 
parcel the farmer was willing to separate off from his agricultural land and sell to the 
church. Over time a number of things have changed; the red square is the property that 
currently the city says is tax exempt and the green square is showing the boundary of the 
property inside the roadways. On the east side of the property outside the red square is an 
easement to allow the original entrance to the farmsteads. When the farmer later decided 
to become a developer and develop those house lots around there he asked permission 
from the church to place roadways along two of the sides of the church so it ends up being 
on each person's property of the division line. Without any compensation as a result of that 
back to the church, the church knowingly said he could put the roads there so when the city 
took the land over property was lost. The green line represents the current property is and 
inside the red square is a building which is the church and a parking lot outside of it. The 
darker dirt color to the north and to the east contains drain fields for septic system, wells for 
geothermal heat, and other tanks for propane because at the time there was no city 
service. This is not land that can be developed or can do anything with other than mow the 
grass. The reason they excluded the land on the south was because it could be replatted 
and sold for residential house lots. The church didn't want to sell that land and wanted to 
keep it for future growth. They have been billed for the tax that will be due but they haven't 
paid it yet. They sold the south part of land and the money was consumed by special 
assessments and taxes. This is an example of how this church's ability to grow has been 
greatly reduced by an unintended consequence of legislation that attempted to save a 
church from tax and resulted in them being taxed. 

Representative Marie Strinden: I f  the church doesn't pay their taxes and then we enact 
this bill, are they still liable unless we make the bill retroactive? 

Representative Ben Koppelman: I believe the tax bill would go away. I n  this church's 
case where they haven't paid the tax I don't believe the getting the tax back that they 
already paid would be an issue. 

Chairman Belter: Further testimony in support of 1300? 

Keith Ritchie, Cornerstone Church, Bismarck: You had a crowd here representing your 
state in support of this bill. The very first sentence in the bill says, "All buildings owned by 
any religious corporation used for religious purposes." Many churches buy property and 
they are not tax exempt until we build a building on it and have church on it. Churches 
have received tax bills. We are working through you. Our specials last time were $48,000 
for repairing the roads and that may not seem like a lot but to a little church that is a lot of 
money. The same sentence in the constitution says that churches and schools are not 
taxed and if you do one then you have to do the other. 
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Representative Hatlestad: Can you tell me what property you're being assessed tax on? 

Pastor Keith Ritchie, Cornerstone Church, Bismarck: I t  was originally on the corner of 
Wachter and Washington. I have 3.03 acres and have seven house lots on there. They 
didn't follow the original property lines. They couldn't tax me on the property facing 
Washington Street because then I would have to be given access to Washington Street 
and they didn't want to do that even though I would have been really happy about that. 

Chairman Belter: Further testimony in support of 1300? 

Tom Freier, North Dakota Family Alliance: See attached testimony #9. 

Chairman Belter: Further testimony in support of 1300? 

Bob Thune, First Evangelical Free Church: I 'm new to North Dakota so I 'm new to 
specials. I 've lived in three other states and have never encountered specials before. They 
add an extra burden to the finances of a church. We recently had some year-end giving 
come in and I thought we could apply it to the mortgage we have on our facility but we 
owed about $115,000 on specials so we made a decision to pay off the specials which was 
a good thing for us to do but that's an extra on our financial structure. Currently, we are 
being taxed some on our property so I would speak in favor of the bill. 

Chairman Belter: Further testimony in support of 1300? Any opposition? Any neutral 
testimony? I f  not, I will close the hearing on 1300 for now but Representative Koppelman 
had asked to leave it open for written testimony but it will not be heard for further testimony. 
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Job 18030 

D Conference Committee 

Explanation or reason for introduction of bil l/resolution: 

A Bill relating to the property tax exemption for property of churches; and to provide an 
effective date. 

Minutes: 

Chairman Belter: Opens HB 1300. Wait on this one until the amendment comes down. 
Closed. 
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Explanation or reason for in duction of bil l/resolution: 

A Bill relating to the property tax exemption for property of churches; and to provide an 
effective date. 

Minutes: 

Chairman Belter: Opens HB 1300. Is there an amendment? 

Rep (inaudible): Goes over amendment. 

Rep Klein: Motion to adopt amendment. 

Rep Strinden: Second. 

Rep Hatlestad: Motion a Do Pass. 

Rep Klein: Second. 

Yes: 14 

No: 0 

Absent: 0 

Carried by: Rep Hatlestad. 



FISCAL NOTE STATEMENT 

Senate Bill or Resolution No. HB 1300 

This bill or resolution appears to affect revenues, expenditures, or fiscal liability of counties, cities, school 
districts, or townships. However, no state agency has primary responsibility for compiling and maintaining 
the information necessary for the proper preparation of a fiscal note regarding this bill or resolution. 
Pursuant to Joint Rule 502, this statement meets the fiscal note requirement. 

Becky Keller 
Senior Fiscal Analyst 
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PROPOSED AMENDMENTS TO HOUSE B ILL NO. 1300 

Page 1, line 7, after "buildings" insert "and land" 

Page 1, line 8, overstrike "services" and insert immediately thereafter "purposes" 

Page 1, line 8, overstrike ", and if on the same parcel, dwellings with" 

Page 1, overstrike lines 9 and 1 0 

Page 1, line 11, overstrike "within the perimeter of those buildings," 

Page 1, line 11, remove the first "and" 

Page 1, line 11, overstrike "improved off-street parking" 

Page 1, line 11, remove the second "and" 

Page 1, line 12, overstrike "reasonable landscaping or sidewalk area adjoining" 

Page 1, line 12, remove "serving" 

Page 1, line 12, overstrike "the main church" 

Page 1, line 13, overstrike "building," 

Page 1, line 14, overstrike "services" and insert immediately thereafter "purposes" 

Page 1, line 16, remove "Q.,_" 

Page 1, line 16, overstrike " If  the residence of the bishop, priest, rector, or other minister in 
charge of' 

Page 1, overstrike line 17 

Page 1, line 18, overstrike "usual outbuildings and land on which it is located," 

Page 1, remove line 19 

Page 1, line 20, remove "property used exclusively for religious purposes and" 

Page 1, line 20, overstrike "is exempt from taxation." 

Page 1, remove lines 21 through 24 

Page 2, line 1, replace "st." with "Q.,_" 

Page 2, overstrike line 3 

Page 2, line 4, overstrike "from" and insert immediately thereafter "person if' 

Page 2, line 4, after "rent" insert "received is used for the religious purposes of the religious 
corporation or organization" 

Page 2, line 5, after "is" insert "retroactively" 

Page 2, line 5, after "effective" insert "and applies" 

Page No. 1 



Page 2, line 6, replace "201 2" with "2010" 

Page 2, line 6 ,  after the period insert "The board of county commissioners may abate or refund 
taxes under this Act on its own motion or upon application of a property owner under 
chapter 57-23." 

Renumber accordingly 

Page No. 2 
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Committee 
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Rep. Wayne Trottier 
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Yes No 
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If the vote is on an amendment, briefly indicate intent: 
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Com Standing Committee Report 
February 6, 2013 8:26am 

Module ID: h_stcomrep_22_002 
Carrier: Hatlestad 

Insert LC: 13.0467.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1300: Finance and Taxation Committee (Rep. Belter, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1300 was placed on the 
Sixth order on the calendar. 

Page 1, line 7, after "buildings" insert "and land" 

Page 1, line 8, overstrike "services" and insert immediately thereafter "purposes" 

Page 1, line 8, overstrike ", and if on the same parcel, dwellings with" 

Page 1, overstrike lines 9 and 10 

Page 1, line 11, overstrike "within the perimeter of those buildings, " 

Page 1, line 11, remove the first "and" 

Page 1, line 11, overstrike "improved off-street parking" 

Page 1, line 11, remove the second "and" 

Page 1, line 12, overstrike "reasonable landscaping or sidewalk area adjoining" 

Page 1, line 12, remove "serving" 

Page 1, line 12, overstrike "the main church" 

Page 1, line 13, overstrike "building," 

Page 1, line 14, overstrike "services" and insert immediately thereafter "purposes" 

Page 1, line 16, remove "b." 

Page 1, line 16, overstrike "If the residence of the bishop, priest, rector, or other minister in 
charge of' 

Page 1, overstrike line 17 

Page 1, line 18, overstrike "usual outbuildings and land on which it is located," 

Page 1, remove line 19 

Page 1, line 20, remove "property used exclusively for religious purposes and" 

Page 1 ,  line 20, overstrike "is exempt from taxation." 

Page 1, remove lines 21 through 24 

Page 2, line 1, replace "Q.,_" with ".!;L" 

Page 2, overstrike line 3 

Page 2, line 4, overstrike "from" and insert immediately thereafter "person if' 

Page 2, line 4, after "rent" insert "received is used for the religious purposes of the religious 
corporation or organization" 

Page 2, line 5, after "is" insert "retroactively" 

Page 2, line 5, after "effective" insert "and applies" 

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_22_002 



Com Standing Committee Report 
February 6, 2013 8:26am 

Page 2, line 6, replace "2012" with "2010" 

Module 10: h_stcomrep_22_002 
Carrier: Hatlestad 

Insert LC: 13.0467.01001 Title: 02000 

Page 2, line 6, after the period insert "The board of county commissioners may abate or 
refund taxes under this Act on its own motion or upon application of a property owner 
under chapter 57-23." 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 2 h_stcomrep_22_002 
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HB 1300 
3/19/2013 

Job Number 20119 

D Conference Committee 

Explanation or reason for introduction of bil l/resolution: 

A BILL for an Act to amend and reenact subsection 9 of section 57-02-08 of the North 
Dakota Century Code, relating to the property tax exemption for property of churches; 
and to provide an effective date. 

Minutes: Testimony Attached 

Chairman Cook opened the hearing on HB 1300. 

Representative Koppelman introduced HB 1300 (attachments 1-3). 

Senator Oehlke- I can give you a little brush stroke of what happened last session. The 
bill that was brought to us was designed to expand up to 20 acres around a particular 
church or religious area and allow that to be tax free, and then in our research we found 
that counties and cities had actually been in violation of century code by not taxing church 
property. Sometimes you get what you ask for. It isn't exactly what you thought it might be 
and I think that is what happened in this situation. It was pointed out to the cities and 
counties that they did not have the right under existing century code, constitution be what it 
may, to give those kinds of tax breaks. In the end the 20 acres was narrowed down to 2 
and it allowed for any place that had a religious purpose or what have you but everything 
else was subject to tax. So, sometimes you get what you ask for. Can you tell me what a 
religious purpose is? 

Representative Koppelman - I'm not sure if that is within my pay grade or not. I know that 
is a difficult thing to ... 

Senator Oehlke- My point relative to the constitution is back then churches didn't do a lot 
of things that they do now. They've stretched a lot of time into operating businesses, 
daycares is a good example. For them to be competing with private institutions that have to 
pay those property taxes and that type of thing seems to me a little bit unfair even though 
you get blessed by someone when you walk through the door. Why should we treat that 
differently? 

Representative Koppelman - I think that your first statement, you are correct. There was 
probably a feeling among city officials and other taxing authorities that they had a 
responsibility to tax where they hadn't before. I didn't mean to imply in my testimony that I 
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was entirely blaming them because I think you are right. They got that message. Whether 
that message is correct and whether it's constitutional or not is another issue. Two attorney 
general's opinions would seem to feel that it's not. I would agree. When I discovered this 
and started digging into it my son Ben who is now a legislator was president of our local 
school board. I called him and said Ben, I'm looking at the constitution here, in the very 
same sentence it says that land owned by schools and churches that is used for religious 
purposes is not taxable. So I'm curious, how much tax does the school district pay on the 
land it owns. He called the business manager and called me back and said you know what, 
not only do we not pay any tax on school property, even the land we own that's producing 
income for us, that's making us a profit; we don't pay any tax on. I think we are precariously 
in dangerous territory if this would ever be challenged in a court. So the problem becomes, 
now you can have the debate of, if a church buys an office building as an income property, 
should that be taxed. I don't think churches are asking for that kind of property to be 
nontaxable. But, if you read the constitution strictly I think you could make a legal argument 
that perhaps it should not be. But that's not really what the point is. That phrase for religious 
purpose is in there. (18:35) 

Senator Triplett- Senator Oehlke is right I was here last time and I do recall this debate. 
We did study and analyze those 2 attorney general's opinions that you have referenced 
very carefully. My recollection is that Senator Hogue who was on the committee then but is 
not this year and as you know is an attorney was in charge of the subcommittee that was 
assigned. We don't often assign subcommittees because our committees are so much 
smaller than yours are on the House side, but in this case because we thought it was such 
a serious issue we did have a subcommittee. There was certainly no intention on the part of 
the committee to do anything that was violating of the constitution. We took our 
responsibility very seriously and we did this very carefully. I can't say this for a fact because 
I wasn't on the subcommittee but I believe that Senator Hogue also consulted with the 
attorney general's office in the language that we ended up putting together. My question at 
this point is, rather than coming back to the legislature for a quick fix since it's only been 2 
years since we did this, did you or anyone else consider asking for an attorney general's 
opinion to analyze this? 

Representative Koppelman - I did not personally because I found 2 attorney general's 
opinions that had dealt with it I thought pretty thoroughly. To my knowledge the constitution 
hasn't changed since those 2 opinions. (20:57) 

Senator Triplett- I think the opinion of our collective finance committee from last time 
around ought to be entitled to some respect as well and I mean the question seriously, why 
would it not have been more effective to go back and ask for an attorney general's opinion 
given that this was a different piece of legislation that the 2 previous attorney's general 
obviously had not had a chance to look at. This bill was brought to us by people from 
churches. They asked for further definition. We certainly did amend the bill they brought to 
us, but we were doing it sort of as a favor to the religious community who wanted some 
clearer definition. We could have just killed the bill and said self-executing, figure it out 
yourself, but we were trying to be accommodating. 

Representative Koppelman - The current attorney general did not, to my knowledge write 
an opinion on this. I asked the legislative council to help research it, which was the direction 
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I went. I think it's pretty clear what the constitution says and that trumps anything we as a 
legislature do. 

Senator Burckhard - Did I hear you say that churches were forced to sell off property? 

Representative Koppelman- Yes, because they couldn't afford the additional taxes. 

Senator Mi l ler - I think initially when we passed this bill last session I think we all feel that 
yes the constitution says churches can do whatever, but then again a church, they get land 
given to them and everything, at some point there has to be a definition of how much land 
they can actually own. 

Representative Koppelman - I think it's something this committee probably would want to 
look at. If you are talking about farmer Jones passes away and has in his will that ABC 
church inherits the quarter land that he bequeath to it and farmer Smith continues to farm 
that land for the next 40 years and it creates a profit center for the church, should that land 
be taxable as agricultural land? I think that is a debatable point. But if you're going to 
debate that, you ought to have the same debate with respect to schools. (27:02) 

Senator Dotzenrod - I think following you remarks I think the problem is the word 
exclusively. I think exclusively creates the dilemma for the legislature. I think without the 
word exclusively everything you've said I would have to agree with but when they put the 
word exclusively it creates I think a question for the legislature to decide, try to figure out 
some way to put some definitions in there. School property you drew the parallel between 
school property and church property. There is no exclusively in the constitution related to 
school property. (28:40) 

Representative Koppelman - I would say the religious purpose issue might be a closer 
issue to analyze. I don't think by any stretch you can say this blade of grass is a religious 
this one is not. (30: 18) 

Senator Oehlke- You mentioned earlier that one of the churches had a lot of special 
assessments and that was a problem for them. This bill doesn't address special 
assessments. Specials are off the table here. 

Representative Koppelman - The only reason I mentioned that is to illustrate the point 
that there is an excessive burden already. 

Senator Oehlke - I think you mentioned John Walstad's letter that he gave you kind of was 
a 'oh gee that's too bad that's not the way we meant it' type attitude. In my reading it and 
knowing anybody from Legislative Council they never give you an opinion. If John walked in 
here today and stood at that microphone he would say he has no opinion and that is the 
letter that is here. I don't recognize that as any kind of an opinion, so I agree with Senator 
Triplett if we want an opinion we are going to have to go to the AG's Office. 

Representative Koppelman - I had several visits with Mr. Walstad and I asked him the 
point blank question, what do you see in this legislation, can it be interpreted this way and 
so on. What he said in the letter and I understand that attorneys word letters artfully, but I 
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think what he said is, in our telephone discussion you told me you were very surprised to 
learn that a church in your legislative district recently received a notice of property tax due 
on property previously treated as exempt under property tax exemptions. Your recollection 
is accurate etc. and I guess maybe you are right, he doesn't indicate in the letter the same 
concurrence with that surprise that he did on the telephone. (33:08) 

Randy Jaspers, Temple Baptist Church - See attached testimony 4. 

Senator Triplett- Your first point where you say that taxing religious organizations 
discourages them from long term planning which in turn hinders community development. I 
think the testimony that we heard last time was the opposite from some of the cities that if a 
church chooses to, receives by bequest, or something, maybe on the edge of a growing 
city but doesn't develop it, and then the city is forced to grow around it, that really, the 
churches ownership of that large parcel of land is hindering community development not 
the other way around. You can look at it from both sides. Then on your second point you 
say that religious organizations pay for special assessments and that organizations cannot 
afford to own large tracks that are not used or planned for future use and again, I think that 
may be true in some circumstances if it is interior to a city but it also may not be true in 
other circumstances. 

Randy Jaspers - I see where that could work both ways and could hinder, but in reality a 
city is going to be having their city planning if a church is purchasing on the fringe of a 
community that is growing you are going to be continuing to expanding out. Now at some 
point there's a give and take. I'm sharing from the perspective of one that's been on the 
other end of things to where for in our purposes for instance, 6 months after we purchased 
our land which we would have never been able to do, the Jamestown Public Schools 
purchased 70 some acres just directly to the east of us. We would have never gotten the 
portion of ground that we did had that happened later. (42:35) 

Senator Mil ler- The land that you bought was farm land? 

Randy Jaspers- Yes 

Senator Mil ler - And it continued to be farmed until you begin construction? 

Randy Jaspers - Correct 

Senator Mil ler- How much land did you actually purchase? 

Randy Jaspers- 14 acres of course with streets it wasn't that much. (44:24) 

Senator Mi l ler - When you were collecting rent off that land you were paying taxes on that 
land? 

Randy Jaspers- Yes 
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Senator Dotzenrod - Did you say that we could be reaching if we are not careful we could 
be reaching a point in the future when churches cannot afford to own more land than they 
can use? 

Randy Jaspers- Definitely (46:16) 

Senator Dotzenrod - The constitution says you get to have no taxes on property that is 
ued exclusively for religious purposes. So if you are not using the land wouldn't that mean it 
should be taxed? 

Randy Jaspers - I'm not arguing that point and we did pay it. 

Senator Dotzenrod- You are okay with the current law? 

Randy Jaspers - I'm not okay with the current law. My problem with the current law is that 
it narrowly defines that. Because our land is a little bit larger in that amount for future 
planning we end up being assessed a property tax on that portion of the land. It's still being 
used for religious purposes but it's beyond what you would say the footprint, I believe the 
previous legislation has the footprint plus parking plus reasonable areas around it and so it 
goes beyond that. It's a little too large according to the legislation previously passed. 

Keith Ritch ie, Cornerstone Church - Originally we were assessed land property and with 
the last fix you did fix us. Now specials, all churches pay specials, this last 2 years I got 
$48,000 in specials for repaving the road. That is just part of life. The simple fact is that 
when we buy land we pay taxes on it until we occupy it for church services. It does affect 
many churches in our denomination. Our Williston church now has traded land with the city 
of Williston, we actually made a trade. They wanted to change a road; we said okay we'll 
change it. We pay taxes around the state in our different churches. The simple fact of this is 
we have been approached by people wanting to represent us. We do not want to do the 
court program; we are depending upon you to solve this problem going forward. (50:28) 

Senator Triplett- The previous speaker suggested as I think you are, that basically any 
contiguous property of land if there's a church on it ought to be considered exclusively for 
church purposes. When is it too large? If you go out and buy a quarter section of land and 
it's right on the edge of the city and you put a church in the corner of it, do you really think 
that you should have the entire quarter section free and clear? 

Keith Ritchie- No, in all fairness no that's not what anybody said. Originally when the bill 
came to you last session it was 20 acres. That was a reasonable figure. When you go down 
to 2 even I don't qualify under the 2. I was blessed that our local assessor's office showed 
me how to expand my parking lot so I could beat the law. (51 :54) 

Representative Ben Koppelman- See attachment 5. 

Tom Freier, North Dakota Family All iance- I'm here in support of HB 1300. I will say 
anecdotally that given the fact that there are a number of churches that are having issues I 
think it would stand to reason that we would have to conclude that what did happen last 
time did not solve the problems that we are having. (1 :00:42) 
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Senator Oehlke- The testimony we've heard this morning, most folks are most concerned 
about the huge specials they are paying. It doesn't seem like, they mention the 2 acres and 
so on but it's the special assessments that sound like their killing them. Are you making the 
same argument to the various cities and counties to get specials relieved? It seems like 
that's where this argument should be made. 

Tom Freier- No, I'm not. I think what we've heard this morning is that everyone 
understands the nature of specials and yes indeed specials do have a great impact. 
(1 :03:21) 

Bill Wocken, City of Bismarck - I very rarely stand neutral on a bill. In this particular bill 
my city has not taken a position on the bill but there are some very important questions that 
my assessor has asked that I need to relay to you. The only concern that we have with the 
bill is lines 20-24 on page 1 that is the exemption for buildings which generate income 
where that income is used for religious purposes of the religious corporation or 
organization. The concern we have, the present standard is simply that if it's not tax 
exempt, it's taxed. This would change that to simply say that if its income that is received 
that income if used for religious purposes makes this exempt. That puts a lot of weight on 
the assessor's shoulders and my assessor has come to me and said how do I know? Do I 
ask for an audit do I ask for a financial statement, how do I know? 

Senator Mil ler- With regards to how do you know, if it's farm land and it's being farmed it's 
pretty obvious that they are probably getting some income off of it and you ask. If it's an 
office building that they own and it's not adjacent to the church and there is people going in 
and out that you know aren't clergy then you know that they are probably getting income 
and you ask. 

Bi l l  Wocken - The problem is not in whether there is income that is generated it is how it's 
used. The bill specifies that it has to be used for religious purposes of the corporation and 
that's the question my assessor has. How will we know that? 

Chairman Cook closed the hearing on HB 1300. 



2013 SENATE STANDING COMMITTEE MINUTES 

Senate Finance and Taxation Committee 
Lewis and Clark Room, State Capitol 
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4/5/2013 

Job Number 20926 

D Conference Committee 

Committee Clerk Signature 

Explanation or reason for introduction of bil l/resolution: 

A BILL for an Act to amend and reenact subsection 9 of section 57-02-08 of the North 
Dakota Century Code, relating to the property tax exemption for property of churches; 
and to provide an effective date. 

Minutes: 

Chairman Cook opened discussion on HB 1300. 

Vice Chairman Campbell handed out proposed amendment (attachment 6) changing 2 acres to 5 
acres. 

Senator Oehlke - Are we addressing anything under item b? 

Chairman Cook - B has got to go too. Just add (to the Campbell amendment) remove all the 
overstrike under 9b. 

Senator Triplett - Just revert it to its original. 

Senator Dotzenrod - The only issue I have with this whole question is when you take property out 
of the system of income for the city it is an imposition on the residents of the city. That becomes a 
burden for them and as you make this larger that level of imposition becomes greater. (4:30) 

Brief discussion followed. 

Senator Burckhard - I'll move the amendment. 

Seconded by Vice Chairman Campbell. 

Verbal Vote on Amendment 7-0-0 

Vice Chairman Campbell - I'll move a Do Pass as Amended. 

Seconded by Senator Burckhard. 

Roll Call Vote 7-0-0 

Carried by Vice Chairman Campbell. 



13.0467.02001 
Title.03000 

Adopted by the Finance and Taxation 
Committee 

April 5, 2013 

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1300 

Page 1 , line 7, remove "and land" 

Page 1, line 8, remove the overstrike over "services" 

Page 1, line 8, remove "purposes" 

Page 1, line 8, remove the overstrike over ", and if on the same" 

Page 1, remove the overstrike over lines 9 through 12 

Page 1, line 13, remove the overstrike over "building, and up to a maximum of' 

Page 1, line 13, after "twa" insert "five" 

Page 1, line 13, remove the overstrike over "additional acres [" 

Page 1, line 13, after "hectare" insert "2.02 hectares" 

Page 1, line 13, remove the overstrike over the overstruck ending bracket 

Page 1, line 14, remove the overstrike over "services" 

Page 1, line 14, remove "purposes" 

Page 1, remove the overstrike over lines 16 through 19 

Page 1 , remove the overstrike over line 22 

Page 1 , line 23, remove the overstrike over "from" 

Page 1, line 23, remove "person if' 

Page 1, line 23, remove "received is used for the religious purposes of the religious" 

Page 1, line 24, remove "corporation or organization" 

Renumber accordingly 

Page No. 1 13.0467.02001 
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Com Standing Committee Report 
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Module ID: s_stcomrep_62_009 
Carrier: Campbell 

Insert LC: 13.0467.02001 Title: 03000 

REPORT OF STANDING COMMITTEE 
HB 1300, as engrossed: Finance and Taxation Committee (Sen. Cook, Chairman) 

recommends AMENDMENTS AS FOLLOWS and when so amended, recommends 
DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1 300 
was placed on the Sixth order on the calendar. 

Page 1 ,  line 2, remove "an" 

Page 1 ,  line 3, replace "effective date" with "for retroactive application" 

Page 1 ,  line 7, remove "and land" 

Page 1 ,  line 8, remove the overstrike over "services" 

Page 1 ,  line 8, remove "purposes" 

Page 1 ,  line 8, remove the overstrike over ", and if on the same" 

Page 1 ,  remove the overstrike over lines 9 through 1 2  

Page 1 ,  line 1 3, remove the overstrike over "building, and up to a maximum of' 

Page 1 ,  line 1 3, after "twe" insert "five" 

Page 1 ,  line 1 3, remove the overstrike over "additional acres [" 

Page 1 ,  line 1 3, after "hectare" insert "2.02 hectares" 

Page 1, line 1 3, remove the overstrike over the overstruck ending bracket 

Page 1 ,  line 1 4, remove the overstrike over "services" 

Page 1 ,  line 1 4, remove "purposes" 

Page 1 ,  remove the overstrike over lines 1 6  through 1 9  

Page 1 ,  remove the overstrike over line 22 

Page 1, line 23, remove the overstrike over "frem" 

Page 1 ,  line 23, remove "person if' 

Page 1 ,  line 23, remove "received is used for the religious purposes of the religious" 

Page 1 ,  line 24, remove "corporation or organization" 

Page 2, line 1 ,  replace "EFFECTIVE DATE" with "RETROACTIVE APPLICATION" 

Renumber accordingly 

(1) DESK (3) COMMITTEE Page 1 s_stcomrep_62_009 
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House Finance and Taxation Committee 
Fort Totten Room, State Capitol 
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April 18, 2013 
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rgj Conference Committee 

Committee Clerk Signature � (;:J.l� 
Explanation or reason for introduction of bill/resolution: 

A Bill for an Act to amend and reenact subsection 9 of section 57-02-08 of the North 
Dakota Century Code, relating to the property tax exemption for property of churches; and 
to provide for retroactive application. 

Minutes: No attachments 

Chairman Hatlestad: I would like the senate to explain their amendments. 

Senator Campbell: Explained the changes on their amendments. 

Representative Froseth: As the bill left the house we had amended it from previous 
sessions to put two acres back in. The footprint of the church is what was exempt. Two 
acres isn't nearly enough in today's world. I don't even know if the five acres is enough with 
today's facilities and how things are built. 

Senator Triplett: The language still includes the actual land area directly under the 
building and before you start counting toward the five acres it includes off-street parking. 
They can build the building and parking lot as large as they want before they start counting 
the acreage. The five is over and above that. The reason it changes two to five is we had 
some testimony to their situation. 

Senator Campbel l: In line 18 I wanted to move it up to five acres but we chose not to 
because of opposition in our committee. The adjacent property was kept at the two acres. 

Chairman Hatlestad: On line 7, where it says all buildings, do we need to include "and 
land", because the parking lot obviously is not a building. 

Senator Triplett: I think we do if you keep reading the rest of the sentence. I think it is 
included in there. 

Representative Froseth: I don't see anything wrong to increasing the size to 20 acres. It 
would still be up to the local taxing district to determine what is being used for religious 
purposes. 
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Senator Oehlke: That's where we ran into problems two years ago by leaving it up to the 
local taxing districts. They didn't realize they had technically not been taxing religious 
property in communities not in accordance with state century code. 

Senator Triplett: Maybe we are interpreting this differently. I read this that there would be 
no discretion on the part of the tax assessors. I think there has to be some kind of balance 
between the interest of the state and religious organizations. 

Chairman Hatlestad: I need some clarification. Seemed to me churches have to pay 
specials which would take care of the streets and gutters. 

Senator Campbell: Yes, churches do have to pay specials. Churches and schools have 
always been exempt and we're almost going contrary to the exemption. 

Chairman Hatlestad: When we did this two years ago the assessors said they would not 
tax churches. Going to five acres is a significant improvement. 

Representative Froseth: Would you want to hear from the tax department on how this 
would work for them and their city? 

Chairman Hatlestad: If we expand it to five acres does that take care of most of the 
problems we've encountered. 

Marcy Dickerson, State Supervisor of Assessments: The expansion to 5 acres is good. 
I don't really like the idea of going to 20 acres. I think it is adequately generous when 
adding another 5 acres to the exemption. 

Chairman Hatlestad: Any other questions, comments? Are we ready to make a motion? 

Representative Froseth: I move an amendment on line 13 we increase that to ten acres. 

Senator Triplett: Seconded for discussion purposes. 

Chairman Hatlestad: We have a second on the motion, is there any discussion on the 
motion to increase from 5 additional acres to 1 0? 

Senator Oehlke: I would ask what would be the justification for doing that? 

Representative Froseth: It states that it has to be used for religious services. 

Chairman Hatlestad: I will have the clerk call the roll on the motion to increase the 
acreage from 5 to 10. 

Roll vote, motion fails. 

Chairman Hatlestad: Would we like time to do some consideration, come back for one 
more meeting. We will schedule one more meeting. 
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Minutes: ached amendment #1. 

Chairman Hatlestad: What we have here are the amendments we went through this 
morning. I would entertain a motion on the top of the proposed amendments that say the 
senate recedes from its amendments as printed on the pages of the house journal and the 
pages on the senate journal and that the engrossed house bill number 1300 be amended 
as follows. Distributed amendments 13.0467.02002. See attached amendment #1. 

Rep. Froseth: I move the amendment 2002. 

Senator Campbel l: Second. 

Senator Campbel l: Could you sum up we are going from the 2 to 5 and changing the 
verbiage from religious service to religious purpose. Is that what we are addressing here? 

Chairman Hatlestad: The only thing that we agreed to change was the "services" to 
"purposes" and then the five acres and then everything else that the senate had put in 
there is included in these amendments. 

Senator Oehlke: I think you have no acres in here now. 

Chai rman Hatlestad: No, on page 1 line 13 after 2 insert 5 it says. 

Senator Campbel l: Did they remove in 2 places religious service to purpose? 

Chairman Hatlestad: It's supposed to be. Once we pass the amendment then they can 
get us a printed copy of the finished document. 

ROLL CALL VOTE: 
YES 6 No 0 Absent 0 
MOTION CARRIED FOR SENATE RECEDES FROM SENATE AMENDMENTS AND 
FURTHER AMENDS. 

Meeting adjourned. 



13.0467.04000 FISCAL NOTE STATEMENT 

Senate Bill or Resolution No. HB 1300 

This bill or resolution appears to affect revenues, expenditures, or fiscal liability of counties, cities, school 
districts, or townships. However, no state agency has primary responsibility for compiling and maintaining 
the information necessary for the proper preparation of a fiscal note regarding this bill or resolution. 
Pursuant to Joint Rule 502, this statement meets the fiscal note requirement. 

Becky Keller 
Senior Fiscal Analyst 
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Prepared by the Legislative Council staff for 
Representative Hatlestad 
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1300 

That the Senate recede from its amendments as printed on pages 1301 and 1302 of the House 
Journal and pages 1184 and 1185 of the Senate Journal and that Engrossed House Bill 
No. 1300 be amended as follows: 

Page 1, line 2, remove "an" 

Page 1, line 3, replace "effective date" with "for retroactive application" 

Page 1, line 7, remove "and land" 

Page 1, line 8, remove the overstrike over ", and if on the same" 

Page 1, remove the overstrike over lines 9 through 12 

Page 1, line 13, remove the overstrike over "building, and up to a maximum of" 

Page 1, line 13, after "twe" insert "five" 

Page 1, line 13, remove the overstrike over "additional a ores [" 

Page 1, line 13, after "hectare" insert "2.02 hectares" 

Page 1, line 13, remove the overstrike over the second closing bracket 

Page 1, remove the overstrike over lines 16 through 19 

Page 1, line 20, overstrike "services" and insert immediately thereafter "purposes" 

Page 1, remove the overstrike over line 22 

Page 1, line 23, remove the overstrike over "from" 

Page 1, line 23, remove "person if" 

Page 1, line 23, remove "received is used for the religious purposes of the religious" 

Page 1, line 24, remove "corporation or organization" 

Page 2, line 1, replace "EFFECTIVE DATE" with "RETROACTIVE APPLICATION" 

Renumber accordingly 

Page No. 1 13.0467.02002 
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Statement of pu rpose of amendment 

� � 3 �  +a ro � � s � .  

fUOr!O tJ FA !LS . 



201 3 HOUSE CONF ERENCE COMMITTE E  ROLL CALL VOTES 

Comm ittee:  �� (\G._(\(:f ± f Q.,'>c_. 
Bi l l/Resol ution N o .  1 300 as (re)  engrossed ��-------------

Date : 4- I g - 13 
Roll  Cal l  Vote # :  / ---'---------

Action Taken D H OU S E  accede to Senate amendments 
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D U nable to agree, recommends that the comm ittee be d ischa rged a n d  a 

new committee be appointed 
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Motion Made by: Rep. fr� Seconded by: � .  [� 
No 

Vote Count No:  Absent: 0 ----"'"'-------
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LC N umber of amendment 
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Insert LC: 13.0467.02002 

REPORT OF CONFERENCE COMMITTEE 
HB 1300, as engrossed: Your conference committee (Sens. Campbell, Oehlke, Triplett and 

Reps. Hatlestad, Froseth, Haak) recommends that the SENATE RECEDE from the 
Senate amendments as printed on HJ pages 1 30 1 -1 302, adopt amendments as 
follows, and place HB 1 300 on the Seventh order: 

That the Senate recede from its amendments as printed on pages 1 301 and 1 302 of the 
House Journal and pages 1 1 84 and 1 1 85 of the Senate Journal and that Engrossed House 
Bill No. 1 300 be amended as follows: 

Page 1 ,  line 2, remove "an" 

Page 1 ,  line 3, replace "effective date" with "for retroactive application" 

Page 1 ,  line 7, remove "and land" 

Page 1 ,  line 8, remove the overstrike over ", and if on the same" 

Page 1 ,  remove the overstrike over lines 9 through 1 2  

Page 1 ,  line 1 3, remove the overstrike over "building, and up to a maximum of' 

Page 1 ,  line 1 3, after "twa" insert "five" 

Page 1 ,  line 1 3, remove the overstrike over "additional acres [" 

Page 1 ,  line 1 3, after "hectare" insert "2.02 hectares" 

Page 1 ,  line 1 3, remove the overstrike over the second closing bracket 

Page 1 ,  remove the overstrike over lines 1 6  through 1 9  

Page 1, line 20, overstrike "services" and insert immediately thereafter "purposes" 

Page 1 ,  remove the overstrike over line 22 

Page 1 ,  line 23, remove the overstrike over "ffem" 

Page 1 ,  line 23, remove "person if' 

Page 1 ,  line 23, remove "received is used for the religious purposes of the religious" 

Page 1 ,  line 24, remove "corporation or organization" 

Page 2, line 1 ,  replace "EFFECTIVE DATE" with "RETROACTIVE APPLICATION" 

Renumber accordingly 

Engrossed HB 1 300 was placed on the Seventh order of business on the calendar. 
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TESTIMONY ON H OUSE BILL 1300 2013 

M r. Chairman a n d  Members of the Com m ittee; 

Last sessi o n, we passed l egislation to p rotect churches from p roperty taxes.  We did  this by expanding 

the d efin ition i n  law of l a n d  m ass that it is a bsolutely forbidden to tax. The res ult, i ro nica l ly, is not that 

churches a re being taxed l ess, b ut that they a re being taxed m o re ! I n  fact, some a re being taxed for the 

first tim e  ever. This not on ly  viol ates l egislative i nte nt, it is clea rly unconstitutio n a l .  

Two N o rth Da kota Attorney G e ne ra l 's Opin ions m a ke i t  very c le a r  that o u r  Constitution fo rbids the 

taxation of c h u rc h  property. 
* * * * * * *  

A 1981 O p in io n  by A G  Robert Wefa l d  states, in part: 

" If a c h u rc h  uses rea l  property i n  excess of two a cres for rel igious pu rposes a l l  the l a n d  so used even 

though it is in excess of two acres is e l ig ib le for a rea l  estate tax exemption provided that the use of the 

rea l  property by the church is reaso na bly necessary and that it is  actua l ly used exclusively for rel igious 

purposes." 

. . .  and "If m o re than two a cres of land a re used exclusively for rel igious p urposes, the acre a ges so used 

would be exe mpt u nder  Section 5 of Article X of the Con stitution and would n ot be l i m ited to the two­

a cre exception created by subsection 9 of section 57-02-08, N . D. C.C. In a conflict between a statute 
and a provision of the Constitution, the Constitution prevails." 

(e m phasis a d d ed ) 
* * * * * * *  

A l ater Opi nion,  i n  1995, b y  AG H e i d i  H eitka m p  reaches concu rring concl usio ns, stating, i n  p a rt:  

"the exem ptio n i n  Articl e  X, Section 5 of the North D akota Constitution for pro p e rty used excl usively for 

rel igious p u rposes by the exem ptions i n  N . D.C.C.  57-02-08 (7)  and (9) beca use Article X, Section 5 is self­

executing . . .  " 

" . . .  p roperty used excl usive ly fo r rel igiou s  p urposes is exempt from tax without a n  e na ctment of the 

Legislatu re." 

" U n l ike the current constitutio n a l  exem ption, former Article XI, Section 176 was not se lf-executing, but 

m a n d ated action by the Legislature ." 

"The c le a r  p u rpose of m a king these exem ptions self-executing was to remove t h e  d i scretion of the 

Legislatu re u nder  Engstad to restrict exe m ptions that a re o n ly m a n d ated by the constitutio n ." 

. . .  a n d  "The refore, because this exe m ption is effective rega rd less of statutory a uthority, s u b sections (7)  

a n d  (9)  of N . D .C.C.  57-02-08 supplement rather than restrict that  exem ption ." 
* * * * * * *  

The i ntent a n d  effect o f  t h e  North D a kota Constitution i s  c lear.  Property owne d b y  a c h u rch to ca rry o ut 

its re l igious  pu rposes is no ntaxable .  



The Legislature does n ot have the a uthority to defi ne a " re l igious pu rpose", by acreage o r  a n y  other 

means .  For the Legis lature to have such a uthority would n ot only fly i n  the face of this provision of the 

N o rth D a kota Constitution,  but a lso the bar in  the First Ame n d ment of the U nited States Co nstitution 

agai nst the infringement of rel ig ious l i be rty, in  my opinion.  

I d o n't b e l ieve, h oweve r, that this is an a uthority that the N o rth D a kota Legislature has tried to assert. 

I nstead,  my investigatio n  a n d  a n a lysis leads me to bel ieve that o u r  Legislatu re has place d  d efi nitions in 

law which have i nc luded acreage, for exa m p l e, to prevent eager taxing a uthorities from violating the 

Constitution a n d  taxing church property; in other  words to clea rly d efi ne what is  a bso lute ly nontaxab le, 

n ot to imply that p ro p e rty not fa l l i n g  i nto that descri ptio n  is, i n  fact, taxa b le .  

The Attorney G e n e ra ls'  Opin ions  refe re n ced, p a rticu l a rly the l atter o ne, m a kes th is  q u ite clea r by 

asserting that the Constitutio n a l  exem ption is se lf-executing. In other words, n ot o nly does it not take 

Legislative action to activate it, but a lso n o  action by the Legisl ature ca n curta i l  it. 

This a l a rm i ng new taxation of churches prom pted my initia l  i n q u i ry with the N o rth Da kota Legislative 

Counci l .  You ' l l  fi nd that the response of the Chief Code Reviser, M r. John Wa lsta d, ind icates s imi lar  

a mazement at  how a nyone co u l d  interpret o u r  expansion of n on-taxa ble l a n d  a s  a l ice nse to tax more .  

The bottom l ine,  from my study a n d  co nversations o n  this m atter, is that I be l ieve that taxing a uthoriti es 

a re i nterpreting the legis lation passed last session as a "bright l ine test". They b e l ieve the Legislatu re 

has tol d  them to tax u p  to the point o utl ined in  the law (even though the Legis lature expanded the a rea 

wh ich was forbid d e n  to be taxe d ) .  

The two Attorney G e n e ra l's Opin ions I've researched bolster t h e  read i n g  that property owned a n d  

occu pied b y  chu rches for rel ig ious p u rposes is nontaxa ble .  They clearly show that t h e  Constitutio n a l  

principle tru m ps a ny specific defi n it ion i n  statute, which mea ns that taxing authorities ca n--a nd, I wo u l d  

s u b m it, M UST--refra in from taxing a l a rger a re a  which sti l l  m eets t h e  Constitutio n a l  d efin itio n .  

This, h owever, is n ot h o w  N o rth D a kota taxing a uthorities h ave a p p a re ntly resp o n d e d .  I nstead,  they 

h ave d escended u po n  c h u rch p ro pe rty with tape measures a n d  aer ia l  photogra phs to atte m pt to 

d etermine what a re they now bel ieve is taxa ble.  

I attempted to resolve this m atter by i nterven i ng fo r a church i n  my d istrict which is being excessively 

b u rdened with n ew taxation .  I am fu rnishing you with the l etter I wrote to the local  tax assessor, which 

conta ins my a n a lysis of the issue.  I a lso made county and state officials aware of the prob lem.  The 

resu lt, for this c h u rch, was a n  eventua l  red uction in the amou nt that was previo usly threatened to be 

taxed, b ut a l a rge property tax assessm e nt, fo r the first time ever, nonethe less. This b u rden forced the 

church to subdivide a n d  sel l  some of its lot, beca use it  could n ot afford the taxes.  

I a m  told that there h ave been d iscussions with legal  experts who a re wi l l ing to represent N o rth Da kota 

churches, on this m atter. So far, to the best of my knowledge, no l awsuits have ensued,  I b e l ieve, 

beca use those c h u rches a re looking to us, in the Legislature, to correct this pro b le m .  

They should b e  co ngratu l ated for their  restra i nt beca use, it wo u l d  a ppear, i f  s u c h  lawsu its ensued ( a s  

they m a y  i f  we fa i l  t o  a ct) that t h e  churches wo uld  easi ly win.  

No o ne wa nts churches s u ing co m m u n ities o r  o u r  state, least of a l l  the churches, themse lves. We m ust 

p revent that by doing the right thi ng, through this legis latio n .  



C h u rches a n d  their  i nfl ue nce i n  o u r  state a n d  co m m u nities a re be ing harmed.  Their  pote ntia l  growth is 

be ing thwarted by the very com m u n ities they exist to benefit. La n d  p u rchased for wo rsh ip  and for the 

growth of c h u rches has been forced to be sold, because congregations can't afford the taxes cu rrently 

being assessed .  M a ny, a l ready b u rd e ned with crippl ing special  assessme nts (often also a rg u a bly 

u nwa rranted o r  excessive) a re n ow, for the first time ever, suffe ring the a d d itio n a l  b u rd e n  of fi na ncia l ly­

cri p p l ing property taxati o n !  

Churches should not cower in fear of their government. The power to tax is the power to destroy. 

Destroying churches is certainly not our aim. We should not allow it to be the unintended effect of 

misinterpretation of our law and Constitution, either. 

It's t ime to e n s u re that o u r  law clearly m atches o u r  Constitution, by removing c h u rch pro p e rty 

d efi n itions, descriptions, o r  refe re nces to acreage. These p rovisions have a ppa re ntly mis led taxing 

a uthorities i nto the assumption that they have the a uthority--or, worse yet, the req u i re m e nt--to tax 

ch u rch property, despite the freedom from this taxation g u a ra nteed by o u r  Co n stitution.  

M r. Chairma n, M e m b e rs of the Com m ittee, I don't believe, a s  a legislator, that I 've ever seen a cleare r  

o pportunity t o  uphold  m y  oath o f  office o r  to " right a w ro ng "  i n  o u r  gove rnment. O u r  respo nsibi l ity, 

n ow, is to e n d  this practice, o nce a n d  for a l l, to m a ke it crystal c lear that the N orth Da kota Legislature 

u p holds the Co nstitution, as we 've e a ch sworn to do, a n d  to ensure that the re l ig ious freedom 

gua ranteed by the fou n d e rs of o u r  state and nation is u p h e l d .  

M r. Cha i rm a n  a n d  m e m b e rs o f  t h e  Comm ittee, I respectfu lly ask y o u  t o  give H B  1300 a reso unding " Do 

Pass" reco m m e ndation to h e l p  accom plish this important p u rpose. Tha n k  you.  

Respectful ly S u b m itted, 

Rep .  Kim l<oppelman 
West Fargo, N D  -- District 13 

Chairman, Jud iciary Committee, 

Chairman, Administrative Rules Committee 

Past Chairm a n, Constitutional  Revisio n  Committee, 

Past National  Chairman, The Cou ncil of State Governments (CSG) 



North D akota Legislative Council 

J uly 1 1, 2011 

H o n o ra ble Kim Koppelman 

State Represe ntative 

5 13 Fi rst Avenue NW 

W est Fa rgo, N D  58078-1101 

Dear Representative Koppe l m a n :  

I n  o u r  telephone discussion, y o u  to ld m e  you were surprised t o  learn that a churc h  i n  your l egislative 

District recently received a n otice of p roperty taxes d ue on property p reviously trea te d  as exempt u nder 

the property tax exe m ption for church property. You said you remember 2011 H o use Bi l l  N o .  1246 

increased, rather tha n  decreased, the amount of l a n d  exe m pt for church use. You r  reco l lection is 

accurate. 

U n d e r  N o rth Da kota Century Code Section 57-02-08(9), thro ugh tax yea r  2010, up to two acres of ch u rch 

property was require d  to be exe m pt from taxation if either the church or residence of the m i n ister in 

charg e  of services is located on the p roperty. As amended by 2011 House B i l l  N o .  1246, the provision 

now requires that the land u n d e r  the church a n d  off-street pa rking and reaso n a b l e  la n dsca ping or 

s idewalk area u p  to a maxi m u m  of two addition a l  acres m u st be exempted from taxation. I n  a d d ition, 

if the residence of the m i nister in charge of services is on property not adjacent to the chu rch, that 

resi d ence a n d  o ut bui ld ings a n d  u p  to two acres of a dd ition a l  land must b e  exe m pt from taxation .  It d oes 

not a ppear that a ch u rch that was not subject to tax on l a n d  in 2010 wo u l d  become s u bject to tax on l a nd 

in 2011 u nless the church h a s  acq u ired addition a l  acreage. 

We h o pe this provides useful i nform ation .  Please let us know if you req u i re furthe r  i nformation .  

Sincere ly, 

J o h n  Wa lstad 

Code Revisor 
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M s .  Wanda J. Wi lcox, Assessor 

City of West F a rg o  

800 4th Avenue East 

West F a rgo, N D  58078 

Dear Ms. W ilcox; 

I have been contacted by Shi loh Evangelica l  Free Church in West Fargo, rega rd ing a l e tter the church recently 

received from your office. In it, you indicate that, d u e  to actions taken by the North D a kota Legislature d u ring its 

sessio n  e a rl ier t h is year, the City of West Fargo is forced to tax a portio n  of the ch urch's p roperty which has n ever 

before been subject to taxation.  

I believe that this conclusion is completely erroneous and I encourage you to reconsider it  immediately, before 

d a mage is  erron eo usly i m posed upon this a nd, potentia l ly, other ch u rches wh ich m a y  be i nco rrectly placed in the 

crossh a i rs of taxing officials by a m isreading of legislative acti o n .  

I w a s  s hocked that a ny church would b e  told that a ny action of the 62"d Legislative Assem bly wo uld somehow 

i m pose property taxes where none were previously levied, so I have co m pleted a tho ro ugh review of this m atter, 

inc luding a revie w  of the bi l l  in question, the com plete legislative histo ry re lative to its passage, and some 

Constitutio n a l  i m p l ications regarding the m atter. I have a lso consulted with the Ch ief Cod e  Revisor of the N o rth 

D a kota Legislative Co uncil, the Legislature's legal staff, who is a lso our staff attorney who special izes in  tax law. 

This work has led me to concl ude that you have m isinterpreted the law i n  questio n  a n d  the i ntent of the 

Legislature and that you may be u naware of the protection from taxation afforded c h u rches and re l igious 

o rgan izatio ns by the North D a kota Constitutio n .  
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I h ave been given a copy of the letter you sent to the church, in which you referen ce H ouse Bi l l 1246 . However, 

you completely m isstate its effect. You r  opening paragra p h  states that "The change i n  the l aw grants exemption 

to the structures a nd the land d irectly u n d e r  the bui ld ings and up to a maximum oftwo additional acres of/and. 

Any additional /and m ust be assessed for property tax p u rposes effective January 1, 2011." (emphasis added ) . 

These statem ents are com pletely fa lse and re p resent a com p letely e rroneous read in g  of this legislation, the 

l egislative h istory of its contem plation and p assage, and the North Dakota Constitutio n .  

The North Dakota Constitution, i n  Article X, holds that "property used exclusively for schools, religious, 
cemetery, charitable or other public purposes shall be exempt from taxation." 

The Legislature has attempted, over the years, to preserve this Constitutional tenet by adamantly 
prohibiting the taxation of particular parcels owned by churches and used for religious purposes. These 
statutes have not limited the amount of land that would be free from taxation, but have, instead, set forth 
particular parameters for parcels which were absolutely forbidden to be taxed. Larger portions of land 
which were used for similar purposes were typically not taxed by taxing units of local governments. 

Please note that, in the language of both previous North Dakota law, and in the language of this bill 
which altered it, it speaks to areas which "must be deemed to be property . . .  exempt from taxation". This 
is a prohibition of taxing the parcels thus defined, not a demand to tax anything exceeding such a 
description. The Legislature left it to local officials to expand the definition, beyond these parameters, of 
exempted property to include the size and use of land owned by churches in their local  taxing areas. 
This was the common practice throughout the state, including in the city of West Fargo. 

Previously, North Dakota law expressly exempted a total of two acres, under this theory. While this was 
the law, West Fargo did not tax the land owned by Shiloh Evangelical Free Church or other churches. 

House Bill 1 246 expanded the amount of land forbidden to be taxed to the footprint of buildings, 
reasonable landscaping, sidewalks, outbuildings, parking, etc . ,  plus two additional acres. It did not 
demand that anything outside that area be taxed. It simply clarified, in law,  that a larger area than had 
previously been specified in Century Code could not be taxed. 

Please see the enclosed letter from Legislative Council Attorney and North D akota's Chief Code Revisor 
John Walstad, confirming these facts and clarifying the Legislature's intent, in passing this legislation. 

Legislative intent can further be discerned by a careful examination of the legislative history of this 
measure. As originally introduced and passed in the House of Representatives, the bill originally 
expressly exempted 20 acres owned by a church and used for religious purposes from taxation. 
Although the bill was subsequently changed to its current form , the intent was consistent. 

In a hearing of the House Finance and Taxation Committee on HB 1 246, the bil l 's prime sponsor, Rep. 
Robin Weisz stated: "This bill says that any religious corporation or organization's property would be 
exempt from property tax if it's not producing revenue."  He later confirmed "I guess if they (churches) 
own the property and they are not using it for any income producing purposes I guess I still don't have a 
problem with it being exempt" . 
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This idea was confirmed in a later Senate hearing on the bil l by Sen. James Dotzenrod, who stated: 
" . . .  the communit ies are free to exempt what they want even under the law we have right now. If a city 
saw that it was over two acres b ut just felt it was a legitimate religious organization doing what they 
normally do . .  cities . . .  let those properties go and they always have that right ." 

These themes of clearly understood legislative intent are common throughout the voluminous legislative 
history of HB 1 246. 

The fact that assessors have historically held church property exempt (in keeping with the North Dakota 
Constitution and the spirit of state law) was also confirmed in the Legislative hearing by Mr. Kevin 
Ternes, city assessor from Minot , NO, who, testifying in the House hearing, stated " . . .  if you have over 
two acres of land but you're using it for parking or for anything . . .  we certainly don't assess that. I 'm not 
aware of those opportunities where assessors are going out with a tape measure and starting to look for 
things over two acres . . .  We're mostly using a common sense approach" . He went on to advocate "not 
going after the extra acreage that's there for future expansion." 

The only real estate owned by churches which any taxing authority seemed interested in  having better 
defined in law seemed to be off-site property which Mr. Ternes descr ibed as "owned by a rel igious 
corporation or church (that) aren't being used for the religious purpose but are actually available for rent . "  

There are further concerns with the letter you wrote to the church in question. Among them are the fact 
that, even if the law were to be misinterpreted as you've represented, your application of it would reach 
much farther than any possible conclusion of the letter of the law or the Legislature's i ntent . 

For example , you have stated that you intend to tax the church's parking lot , despite the fact that the law 
explicitly forbids it ,  because your definit ion of " improved parking" is "(concrete or asphalt only)" . Not only 
does this conflict with what I believe the city of West Fargo, in other i nstances, considers improvements 
on property, it also clearly flies in the face of the law and Legislative intent. 

Rep. Patrick Hatlestad, Chairman of the Conference Committee which crafted the final language of HB 
1 246 stated in  the minutes of the Committee's final hearing and in the Legislative history maintained by 
the North Dakota Legislative Council Library: "any improvements in off street parking does not have to be 
paved" . 

Although I am not an attorney, i n  my nearly 1 7  years of experience as a legislator, I have watched and 
participated in  many pieces of legislation becoming law and have further observed the deference and 
weight that courts give to Legislative intent and Legislative history, when interpreting and applying the 
law. Accordingly, I respectful ly submit that your application of HB 1 246, as stated in your June 29, 201 1 
letter to Shiloh Evangelical Free Church, strays far from the letter of the law, the Constitutional principles 
in play, the Legislature's intent, and the history of application of North Dakota laws on this subject. 

I would respectfully suggest that you reconsider your position on this matter and determine not to tax 
church property in West Fargo. 
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I am not sure whether your decision to attempt to do so was based merely upon a misreading or 
misunderstanding of the new statutory language or whether it came from influence, pressure or 
suggestions from other sources , but I can assure you that Legislators wil l not tolerate North Dakota 
communit ies taxing their churches. Again, I am not an attorney, but as chairman of the Constitutional 
Revis ion Committee, I have a fair amount of familiarity with our state Constitut ion and believe that any 
legal action on these grounds-perhaps even on the law, as passed-could present real Constitut ional 
problems and may even result in all statutory authority to tax church property of any kind being 
disallowed by the courts. 

Another matter which I believe you should carefully contemplate is that the Constitution, in the same 
sentence that it prohibits taxing church land, also prohibits taxing school land. It is my understanding 
that the city of West Fargo does not tax school property, regardless of the nature, use or even profitability 
of the property. This could, I would think, potentially be seen as a discriminatory, possibly 
unconstitutional ,  determination of the taxability of various types of property. 

Again, I would respectfully suggest that you revisit and reverse your stated intent to tax church land in 
the City of West Fargo and would certainly hope that others in the state would exercise similar discretion 
on such an important matter. 

Thank you for your attention to this matter. 

Sincerely, 

Rep. Kim Koppelman 
Chairman, Constitutional Revision Committee 
Chairman, Administrative Rules Committee 
Past Chairman, the Council of State Governments (CSG) 

cc: Mayor Rich Mattern, West Fargo 
Rep. Wes Belter, Chairman, House Finance and Taxation Committee and co-sponsor, HB 1 246 
Rep. Patrick Hatlestad, Chairman, House-Senate Conference Committee on HB 1 246 
Rep. Robin Weisz, Prime Sponsor, HB 1 246 
Mr. Cory Fang, North Dakota Tax Commissioner 
Mr. John Walstad, Chief Code Revisor, North Dakota Legislative Council 
Sen. Gary Lee, District 22, West Fargo, NO 
Rep. Vonnie Pietsch, District 22, West Fargo, NO 
Shiloh Evangelical Free Church, West Fargo, NO 
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Rep. Kop p e l m a n, 

Jaspers, Randy < rjaspers@jc.ed u >  

Saturday, January 26, 2013 10:52 AM 

Koppelma n, Kim A. 

d o u g lasva n@ me.com; tfreier@ndfa.org; roger@goevangel .org 

Tha n k  you for your  note from Jan.  25 i nviting me to testify before the House a n d  Fina n ce Taxatio n  Com mittee m eeting 

on M o nd a y, J a n u a ry 28,  rega rd ing H B  1300.  As m ention e d  in a previous emai l, I a m  u navai lab le  to testify on Monday 

beca use of a fun e ra l, b ut a m  open for  future m eeti ngs. I h ave read a n d  sup po rt HB 1300 { a n d  its p roposed cha nges to 

cu rrent legis latio n on property tax exem ptions for religiou s  o rganizations).  I especia l ly  a p p reciate sections c. a n d  d. ,  

which should c lear  u p  any confusio n .  I e n co u rage the committee to recommend that HB 1300 be passed without 

cha nge.  

1 )  Taxing rel igious org a n izations d iscou ra ges them from l ong-term p la n n ing and d eve l o p m e nt, which,  in turn h inders 

com m u n ity d evelopment. 

2)  Religious o rganization s  pay for s pecial  a ssessments on a l l  property. O rganizations ca n not afford to own l a rge tracts of 

l a n d  that a re not used o r  p lanned fo r futu re use. { In Jamestown we have paid m o re i n  specia l  assessments than we did 

for the o rig ina l  p u rchase p rice of the property. One exa m pl e :  we paid for 49% of the cost for one of two streets into the 

h ig h  sch o o l  in NE J a mestown. )  

1 )  Religious o rg a nizations serve the p u bl ic  good by helping create stab le  com m u n ities a s  w e l l  a s  providing m u ltiple 

!SOu rces to help individ ua ls  and fa m i l ies, especial ly  the vu lnerable,  in times of need. The state of N o rth Dakota h a s  

..:o nsistently recognized t h i s  contri b ution, just as they h ave fo r ed ucatio n a l  institutions, city pa rks a nd recreation a reas 

a n d  govern ment a gencies, for  exa m pl e .  

P lease s h a re these com me nts i n  your  comm ittee heari n g, i f  possib le .  Also p l e a s e  express my a ppreciation t o  the 

committee m e m b e rs fo r considering this i m po rta nt legislatio n .  

B l essings ! 

Dr .  Randy J aspers {cel l :  701.320.1222) 

Sr.  Pasto r 

Tem p l e  B a ptist Chu rch 

1200 12 Ave .  N E  

J a mestown, N O  5 8401 

701.952.0822 j a mestowntbc.org 
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Kim, 
Thanks for your work on this. I know you and Vern have been in conversation. As he is on 
vacation, I thought I'd make I few comments, hoping they would be helpful. 

On behalf of our congregation in West Fargo, we are grateful that the legislature is considering 
means by which to preserve the mutually beneficial relationship between places of worship and 
our community. Like most communities of faith, we take seriously our call to be a positive 
contributor to our community. Our mission is to bring wholeness to individuals and families. 
We are glad when our facility is utilized to support community functions, from hosting programs 
for much needed daycare providers to providing space on our property for the Boy Scouts to set 
up their Christmas Tree fundraiser. 

Like many non-profits, we depend on the generosity of people who appreciate what we do. 
These are taxpayers who already do their share. We believe that adding a tax burden to faith 
communities would be a strategy of revenue production that would be very counter productive in 
terms of the well being of West Fargo and the communities ofNorth Dakota. 

We ask that you pass HB 1 3 00 as a means of preserving the healthy and beneficial impact of 
non-profits and faith communities in North Dakota. 

Sincerely, 
Rev. Jeff Seaver 
Senior Pastor, Triumph Lutheran Brethren Church 



STATE OF NORT H  DAKOTA 

ATTORNEY GENERAL ' S  O P I N I ON 9 5 - F- 0 5  

D a t e  i s s u e d : June 2 1 ,  1 9 9 5  

Reque s t e d  b y : Cha r l i e  Wh i tman , B i s ma r c k  C i t y  At t o rn e y  

- QUE S T I ON P RE S ENTED -

Whe t h e r  t h e  t a x  e xemp t i on s  i n  N . D . C . C .  § 5 7 - 0 2 - 0 8 ( 7 )  and ( 9 )  
f o r  p ro p e r t y  u s e d  f o r  " pub l i c  w o r s h i p "  o r  " re l i g i ou s  s e rv i c e s "  
uncon s t i tu t i ona l l y  r e s t r i ct t h e  exemp t i o n  i n  Art i c l e  X ,  
S e c t i on 5 o f  the N o rth Dakota C o n s t i t u t i o n  f o r  p r o p e r t y  u s e d  
e x c l u s iv e l y  f o r  r e l i g i o u s  " purp o s e s . "  

- ATTORNEY GENE RAL ' S  O P I N I ON -

I t  i s  my op i n i o n  t h a t  the exemp t i o n  i n  Art i c l e  X ,  S e ct i on 5 o f  
the N o r t h  D a k o t a  C o n s t i tu t i o n  f o r  p r o p e r t y  u s e d  e x c l u s ive l y  
f o r  r e l i g i ou s  purpo s e s  i s  s uppl emen t e d  r a th e r  t h a n  r e s t r i ct e d  
b y  t h e  e xempt i o n s  i n  N . D . C . C .  § 5 7 - 0 2 - 0 8 ( 7 )  a n d  ( 9 )  be caus e 
Art i c l e  X ,  S e ct i o n  5 is s e l f - e x e cuting except f o r  the s av i n g s  
provi s i o n  i n  the l a s t  s e ntence , wh i ch d o e s  n o t  app l y  to that 
e x emp t i o n . 

- ANALY S I S  -

I n  e n a c t i ng a s t a tute , i t  i s  p r e s umed that t h e  L e g i s l a t u r e  
i n t e n d e d  t o  comp l y  w i t h  t h e  N o r t h  D a ko t a  and U n i t e d  S t a t e s  
con s t i t u t i on s , and a n y  doubt mu s t  be r e s o lved i n  f a v o r  o f  the 
s t a t u t e ' s  v a l i d i t y . N . D . C . C .  § 1 - 0 2 - 3 8 ( 1 ) ; S t a t e  ex re l . 
John s on v .  B a ke r ,  2 1  N . W . 2 d 3 5 5 ,  3 5 7  ( N . D .  1 9 4 5 )  Thi s 
p r e s umpt i o n  i s  c o n c l u s ive un l e s s  the s t a t u t e  c l e a r l y  
c o nt r ave n e s  t h e  s t a t e  o r  fede r a l  con s t i tu t i o n . S t a t e  v .  Hegg ,  
4 1 0  N . W . 2 d 1 5 2 , 1 5 4  ( N . D .  1 9 8 7 ) . Fu rthe rmo r e , a s t a t u t e  may 
be d e c l a r e d  uncon s t i tut i on a l  o n l y  upon the c o n c u r r e n c e  of f o u r  
o u t  o f  f ive j u s t i c e s  o f  t h e  N o rt h  D a k o t a  Supr eme Court . N . D . 
C o n s t . a rt V I , § 4 .  The o p i n i o n  o f  an At t o r n e y  G e n e r a l  i s  n o t  
b i n d i n g  o n  the j ud i c i a r y . T h e r e f o r e , i t  h a s  b e e n  t h i s  
o f f i c e ' s  p o l i c y  t o  re f r a i n  f rom c a l l ing i n t o  que s t i on t h e  
con s t i t u t i o na l i ty o f  a s t atute unl e s s  i t  i s  c l e a r l y  and 
p a t e n t l y  uncon s t i t ut i on a l . 

" Al l  p r o p e r t y  in t h i s  s t ate 
e x p r e s s l y  exempt e d  by l aw . " 

i s  s ub j e ct t o  t ax a t i on un l e s s  
N . D . C . C .  § 5 7 - 0 2 - 0 3 . T axpaye r s  
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have the b u r d e n  o f  p r o v i n g  that the i r  p r o p e rty i s  ex empt f r om 
t a x . Y . M . C . A .  o f  N . D . S . U .  v .  Bd . o f  C o unty Comm ' rs ,  Ca s s  
County,  1 9 8  N . W . 2 d 2 4 1 ,  2 4 4  ( N . D . 1 9 7 2 ) . T a x  e xemp t i o n s  are 
s t r i c t l y  c on s t ru e d  a g a i n s t  t axpaye r s , but c ou r t s  s hould 
l ib e r a l l y  c on s t rue the t e rm " re l i g i ous " t o  f ul f i l l  the i n t e n t  
o f  cons t i t u t i o n a l  and s t atutory p r ovi s i on s . Lut h e r a n  C ampu s 
C o un c i l  v .  Bd . o f  County Comm ' r s ,  Ward County,  1 7 4  N . W . 2 d 3 6 2 , 
3 6 5 - 6 6  ( N . D . 1 9 7 0 ) . 

Y ou r  l e t t e r s p e c i f i c a l l y  c o n c e r n s  p r o p e r t y  us e d  e x c l u s ive l y  
f o r  admi n i s t r a t ive s upp o r t  o f  r e l i g i o u s  o rgani z at i o n s  r a t h e r  
than r e l i g i ou s  wo r s h i p  s e rv i c e s o r  a s  a r e s i d e n c e  f o r  c l e rgy . 

Art i c l e  X ,  S e c t i o n  5 o f  the N o r t h  D a k o t a  C o n s t i t u t i o n  
( fo rme r l y  Art i cl e  X ,  S e ct i on 1 7 6 )  cu r r e nt l y  p r ovi d e s i n  p a rt : 

[ P ]  rop e r t y  us e d  e x c lus ive l y  f o r  s ch o o l s ,  r e l ig i ou s , 
ceme t e r y ,  c h a r i t ab l e , o r  oth e r  pub l i c  purpo s e s s ha l l  
b e  e xempt f r om t a x a t i o n . P r ov i d e d  that a l l  
taxe s a n d  e x emp t i o n s  in f o r c e  whe n  th i s  ame n dme nt i s  
adop t e d  s h a l l  r emain i n  f o r c e  unt i l  o t h e rw i s e  
p r ovided b y  s t atut e . 

( Emph a s i s  a dde d ) . S imi l a r  c o n s t i t u t i o n a l  e x emp t i ons have b e e n  
i nt e rp r e t e d  t o  i n c lude p r o p e r t y  u s e d  a s  t h e  a dmi n i s t r a t ive 
o f f i c e s  of a r e l i g i ou s  o r g an i z a t i o n , b e c au s e  the s e  o f f i c e s  a r e  
p r o p e r t y  " i n c i d e n t a l  t o  a n d  r e a s o nab l y  n e c e s s a ry f o r  the 
a c c omp l i s hment " of the o rgani z at i on ' s  r e l i g i ou s  purp o s e s . Bd . 
o f  T rus t e e s  o f  the Kan s a s  E .  Con f e r e nc e  o f  the U n i t e d  
Methodi s t  Chu rch v .  Cogswe l l , 4 7 3  P . 2 d 1 ,  1 1  ( Kan . 
1 9 7 0 )  ( quot a t i on omi t t e d ) ;  Ch r i s t i an Re fo rme d Chu r ch i n  N o r t h  
Ame r i c a  v .  C i ty o f  G r and Rapids , 3 0 3  N . W . 2 d 9 1 3 ,  9 1 9  ( M i ch . 
Ct . App . 1 9 8 1 ) . S e e  a l s o  1 9 8 1  N . D . Op . At t ' y  G e n . 8 1 - 1 3  a t  3 4  
( p rope rty mu s t  b e  r e a s onab l y  ne c e s s a r y  f o r  r e l i g i o u s  

p u rp o s e s ) .  Guided b y  the s e  i n t e r p r e t a t i on s  o f  s imi l a r  
c on s t i tu t i o n a l  e x empt i o n s , i t  i s  my o p i n i o n  t h a t  the 
admi n i s t r a t ive o f f i c e s  o f  a r e l i g i ou s  o r g a ni z a t i o n  are 
property u s e d  for r e l i g i ous purpo s e s  unde r Art i c l e  X ,  S e ct i o n  
5 o f  the N o rt h  D a k o t a  C o n s t i tu t i o n . Whe t h e r  t h e  p r o p e r t y  you 
de s c r i b e  i s  s o  u s e d ,  and whe the r that u s e  is e x c l u s ive , a r e  
que s t i ons o f  f a ct t h a t  t h e  C i ty mu s t  d e t e rmi n e . 

App a r e n t l y  a n t i c i p a t i n g  t h i s  i n t e rp r e t a t i o n  
S e ct i on 5 ,  y o u  a s k  whethe r i t  c o n f l i ct s  
§ 5 7 - 0 2 - 0 8 ( 7 )  and ( 9 ) , wh i ch exempt f r om t ax : 

o f  Art i c l e  X ,  
w i th N . D . C . C .  

Al l h o u s e s  u s e d  e x c l u s ive l y  f o r  p ub l i c  w o r s h ip , and 
l o t s  o r  p a r t s  of l o t s  upon which s u ch bu i l d i n g s  a r e  
e r e c t e d ,  and any dwe l l ings b e l on g i n g  t o  r e l i g i ou s  
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o rg a n i z a t i o n s  intended and o rdi n a r i l y  u s e d  f o r  the 
r e s i de n c e  of the b i s hop , p r i e s t ,  r e c t o r ,  or other 
mi n i s t e r  i n  charge of the s e rvi c e s  of the c hu r c h ,  
t o g e th e r  w i t h  t h e  l o t s  upon whi ch the s ame a r e  
s i tua t e d . 

A l l  r e a l  p r o p e r t y  . owned b y  any r e l i g i o u s  
corpo r a t i o n  o r  o r g an i z a t i o n ,  upo n  whi ch t h e r e  i s  a 
bui l d i n g  u s e d  f o r  the r e l i g i o u s  s e rvi c e s  o f  the 
o rg a n i z a t i o n ,  o r  upon wh i ch there i s  a dwe l l i ng 

u s e d  f o r  the r e s i d e n c e  of t h e  b i s hop , p r i e s t , 
r e ct o r , o r  othe r mi ni s t e r  in c h a r g e  o f  s e rv i c e s ,  
mu s t  b e  de eme d t o  b e  p r o p e r t y  u s e d  e x c l u s i v e l y  f o r  
r e l i g i o u s  s e rv i ce s ,  a n d  e x empt f rom t a x a t i o n  

Al l r e a l  p r o p e r t y  owned b y  a n y  r e l i g i o u s  
corp o r a t i o n  o r  o r g a n i z at i on a n d  u s e d  a s  a p a r ki n g  
l o t  b y  p e r s on s  att e nd i n g  re l i g i ou s  s e rv i c e s  i s  
ex empt f r om t ax a t i on . A l l  t ax e s  a s s e s s ed o r  l ev i e d  
on a n y  o f  t h e  p rope r t y , whi l e  t h e  p r ope r t y  i s  u s e d  
f o r  r e l i g i o u s  purp o s e s , a r e  vo id . 

Acco rd i n g  t o  y o u r  l e t t e r ,  the admi n i s t r a t ive o f f i ce s  i n  thi s 
c a s e  a r e  n o t  u s e d  f o r  pub l i c  wo r s h i p  s e rvi c e s  o r  a s  a 
r e s i d e n c e  f o r  c l e rgy , s o  the exemp t i on i n  s ub s e c t i on 7 doe s  
n o t  app l y . S e e  Chr i s t i a n  Church o f  Oh i o  v .  L imb a ch ,  5 6 0  
N . E . 2 d 1 9 9 ,  2 0 0  ( Oh i o  1 9 9 0 )  ( admini s t r a t ive o f f i c e s  do not 
f a c i l i t a t e  p ub l i c  w o r s h i p  s e rv i c e s ) .  Thu s , the que s t i on 
r ema i n i n g  unde r N . D . C . C .  § 5 7 - 0 2 - 0 8  i s  wh e t h e r  t h e s e  o f f i c e s  
a r e  " a  b u i l d i n g  u s e d  f o r  t h e  r e l i g i o u s  s e rv i c e s  o f  the 
o r g a ni z a t i o n "  unde r s ub s e ct i on 9 .  

T h e  phra s e  " r e l i g i o u s  s e rv i c e s "  i s  n o t  de f i n e d  i n  N . D .  C .  C .  
§ 5 7 - 0 2 - 0 8 . W o r d s  and phra s e s  not d e f i n e d  i n  a s t a t u t e  a r e  to 
be given t h e i r  p l a i n and o rd i n a r y  me a n i n g . N . D . C .  C .  
§ 1 - 0 2 - 0 2 . T h e r e  a r e  s ev e r a l  me anings o f  " s e rvi c e , "  but when 
c omb i n e d  w i t h  the t e rm " re l i g i ou s , " the t e rm c o u l d  me a n  e i th e r  
" [ a ] ct s  o f  devo t i on t o  G o d , " o r  " [ a ]  r e l i g i o u s  r i t e "  o r  
c e r emony . T h e  Ame r i c a n  H e r i t age D i ct i on a ry 1 1 2 1  ( 2 d . c o l l . 
ed . 1 9 9 1 ) . Thi s phra s e  mu s t  a l s o  be " c o n s true d a c co r d i ng to 
the cont e x t " of the s t atut e . N . D . C . C .  § 1 - 0 2 - 0 3 . As used in 
s ub s e ct i o n  9 ,  the phra s e  " r e l i g i ous s e rv i ce s "  r e f e r s  n o t  to a 
p r ivate a c t  o f  d e vo t i o n ,  but t o  a r e l i g i o u s  e v e n t  p r e s ided 
ove r b y  a memb e r  o f  the c l e r gy o r  oth e r  mi ni s t e r  and a t t e nded 
by people who ma y use a p a r k i n g  l ot . 

S t atut e s  s h o u l d  b e  con s t rued t o  give me a n i n g  t o  e v e r y  p a r t , 
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and a s  t h i s  o f f i c e  h a s  n o t e d ,  the r e  i s  " a  g r e a t  s imi l a rity 
b e t w e e n "  s ub s e ct i on s  7 and 9 .  1 9 7 0  Op . Att ' y  G e n . 3 9 4 ,  3 9 8 . 
N e v e rthe l e s s ,  when vi ewed i n  context , t h e  me a n i n g  o f  
" r e l i g i ou s  s e rvi ce s "  i s  r e a s onably c l e a r . T hu s , i t  i s  my 
op i n i o n  that the ph r a s e  " r e l i g i o u s  s e rvi ce s "  i s  l imi t e d  to 
r e l i gi ou s  " r i t e s "  o r  worship s e rvic e s . T h i s  i n t e r p r e t a t i o n  is  
c o n s i s t e n t  w i th North D a k o t a  C o n f e rence As s o c i a t i on o f  
Seventh- Day Adve nt i s t s  v .  Bd . o f  C ounty C omm ' r s ,  S tutsman 
C ou n t y ,  2 3 4  N . W . 2 d 9 1 2 , 9 1 6  ( N . D .  1 9 7 5 ) , i n  wh i ch e x empt 
p r o p e r t y  w a s  u s e d  a s  r e s i d en c e s  f o r  o rda i n e d  mi n i s t e r s  who 
p r e s i d e d  ove r r e l i g i ou s  w o r s h i p  s e rvi c e s  in a r e a  
c o n g r e g a t i o n s . 

A l th ough s ub s e c t i o n  9 doe s  n o t  d i r e c t l y  ex empt f r om t a x  a l l  
p r o p e r t y  u s e d  f o r  r e l i g i ous purpo s e s , the f i n a l  s e n t e n c e  i n  
t h a t  s ub s e ct i o n  c o u l d  b e  i n t e r p r e t e d  a s  doing s o  i n d i r e ct l y  by 
ma k i ng a ny s uch t a x e s  vo i d . Unt i l  1 9 8 9 ,  that s e nt e n c e  voided 
a l l  t a x e s on " an y  .lliJ..Qh prop e rt y ,  wh i l e  the s ame was .§..Q.. u s e d  
f o r  r e l i g i ou s  purp o s e s . "  S e e  1 9 8  9 N . D . S e s  s .  L a w s  ch . 6 9 0 ,  
§ 1 ( emph a s is adde d )  . Thi s s e nt ence i n c o rp o r a t e d  b y  r e f e r e n c e  
t h e  p r o p e r t y  a n d  u s e s  p r evious l y  di s cu s s e d i n  t h e  s ub s e ct i on . 

T h e  unde r l i n e d  t e rms w e r e  de l e t e d  i n  1 9 8  9 ,  b u t  " s u c h "  w a s  
r ep l a ce d  w i t h  " o f  the , " s o  the s e ntence cont i n u e s t o  app l y  
o n l y  t o  the p r op e r t y  and u s e s  d e s c r i b e d  in the s ub s e ct i on . 

As y our l e tt e r  and the above a n a l y s i s  i l l u s t r a t e , p r op e r t y  can 
b e  e x emp t  f r om tax under Art i c l e  X ,  S e ct i on 5 o f  the N o rth 
D a ko t a  C o n s t i tu t i on but not exempt f r om tax under 
N . D . C . C .  § 5 7 - 0 2 - 0 8  ( 7 )  and ( 9 ) . P r op e rty c a n  a l s o  b e  e xempt 
unde r the s e  s ub s e ct i o n s  but n o t  Art i c le X ,  S e ct i on 5 .  S e e  
1 9 8 1  N . D .  Op . Att ' y  Gen . 8 1 - 8 1 .  A co n s t i tut i o n a l  p r ov i s i o n  
n o rma l l y  p r e va i l s  i n  a con f l i ct with a s t a t ut e . Art i c l e  X ,  
S e c t i on 5 ,  quo t e d  above , i s  s e l f - e x e cu t i n g  e x c e p t  f o r  the 
s av i ng s  pr ovi s i on i n  the l a s t  s e ntence . Lut h e ra n  C ampu s 
C o u n c i l ,  1 7 4 N . W . 2 d at 3 6 7 ( T e i ge n , C . J . , c o n cu r r ing 
s p e c i a l l y ) ; 1 9 7 0  Op . Att ' y  Gen . a t  3 9 5 . Thu s , unl e s s  t h i s  
s av i ng s  c l au s e  app l i e s ,  prope rty u s e d  e x c l u s i v e l y  f o r  
r e l i g i o u s  purp o s e s  i s  ex empt f r om t a x  w i thout an e na c tment o f  
t h e  L e g i s l at u r e . T h i s o f f i c e  h a s  p r e v i ous l y  r e a ch e d  s imi l a r  
c o n c lu s i o n s . S e e  1 9 9 4  N . D . Op . Att ' y  Gen . 9 4 - 0 7  ( p rope rty 
u s e d  f o r  cha r i t ab l e  or pub l i c  purpo s e s  exempt und e r  Art i c l e  X ,  
S e c t i on 5 but n o t  N . D . C . C .  § 5 7 - 0 2 - 0 8 ) ;  1 9 8 1  N . D . Op . Att ' y  
G e n . 8 1 - 1 3  ( e xce s s  o f  two a c r e s u s e d  e x c l u s ive l y  f o r  r e l i g i ous 
p u rp o s e s  ex empt und e r  Arti c l e  X,  S e c t i o n  5 b u t  not 
N . D . C . C .  § 5 7 - 0 2 - 0 8 ( 9 ) ) .  

B e f o r e the current con s t itut i on a l  exemp t i o n  f o r  p r o p e r t y  u s e d  
e x c l u s ive l y  f o r  r e l i g i ou s  purpo s e s  w a s  adop t e d  i n  1 9 1 8 ,  f o rme r 
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Art i c l e  X I , S e ct i on 1 7 6 o f  the N o rth D a k o t a  C o n s t i tution 
provided that " th e  l e g i s l at ive a s s emb l y  s h a l l  b y  a g e n e r a l  l aw 
e x empt f r om t a x a t i o n  property u s e d  e x c l u s ive l y  f o r  
r e l i g i o u s  purp o s e s . "  S e e  1 9 1 3  N . D .  S e s s . L a w s  ch . 1 3 0  
( emph a s i s  adde d ) . T h e  p r e de c e s s o r t o  N . D . C . C .  § 5 7 - 0 2 - 0 8  ( 7 )  

i n  e f f e ct i n  1 9 1 8  exempted f r om t ax " a l l  h o u s e s  u s e d  
e x c l u s ive l y  f o r  p ub l i c  w o r s h ip and the l o t s  a n d  p a r t s  o f  l o t s  
u p o n  wh i ch s u ch h o u s e s  a r e  e r e c t e d . "  Comp i l e d  L aw s  o f  N o rth 
D a k o t a  of 1 9 1 3 ,  § 2 0 7 8 ;  1 9 0 7  N . D .  S e s s . Laws c h . 2 1 8 ,  § 1 .  
T h e  p r e de c e s s o r  t o  N . D . C . C .  § 5 7 - 0 2 - 0 8 ( 9 )  i n  e f f e ct at the 
s ame t ime provi de d :  

P r op e rty u s e d  e x c l u s ive l y  f o r  r e l igious pu rpo s e s  i s  
e x empt f r om t a x a t i on a s  h e r e i n a f t e r  p r ovi d e d . A l l  
r e a l  p r op e r t y ,  not e x c e e d i n g  one a c r e  i n  e x t ent , 
owned b y  a n y  r e l i g i o u s  co rpo r a t i o n  o r  o rg a n i z at i o n , 
upon wh i ch t h e r e  i s  a b u i l ding u s e d  f o r  the 
r e l i giou s  s e rv i c e s  o f  s u ch o r gani z at i o n ,  o r  upon 
whi ch t h e r e  is a dwe l l in g  a nd u s u a l  outbu i l d i n g s , 
i n t e nded a n d  o r d i n a r i l y  u s e d  f o r  the r e s i de n c e  o f  
t h e  b i s hop , p r i e s t , r e ct o r ,  o r  o t h e r  mi n i s t e r  i n  
c h a r g e  o f  s uch s e rv i ce s , s h a l l be de eme d to b e  
p r o p e r t y  u s e d  e x c l u s i ve l y  f o r  r e l i g i o u s  s e rv i c e s , 
a n d  e xemp t  f r om taxat i o n , wh e t h e r  s u ch r e a l  p r op e r t y  
c on s i s t  o f  one t r act o r  mo r e . 

Comp i l e d  L a w s  o f  N o rth D a k o t a  o f  1 9 1 3 , § 2 0 7 9  ( empha s i s  
adde d ) ; 1 9 0 1  N . D .  S e s s . Laws ch . 1 6 0 . T hu s , a s  w i t h  cur r e nt 
l a w , the s e  s t a t u t e s  i n  1 9 1 8  d i d  n o t  exempt a l l  p r op e r t y  u s e d  
e x c l u s ive l y  f o r  r e l i g i o u s  purpo s e s , but o n l y  p r op e rt y  u s e d  f o r  
pub l i c  w o r s h i p  o r  r e l i g i ous s e rv i c e s  t h a t  f u r t h e r e d  t ho s e  
p u r p o s e s . I n de e d ,  b y  inco rpo r a t i n g  t h e  p hr a s e  " re l i g i ous 
purpos e s "  at t h e  b e g inning of the s ub s e ct i o n ,  and then 
r e s t r i c t i ng t h e  e x emp t i on to p r o p e r t y  used only f o r  " r e l i g i ou s  
s e rv i ce s , "  t h e  L e g i s lature app e a r s  t o  h a v e  purpo s e l y  
r e s t ri ct e d  the e x emp t i on requi r e d  b y  t h e  c on s t i t u t i o n . 

U n l i ke the cu r r e nt c o n s t i tu t i o n a l  e x empt i o n , f o rme r Art i c l e  
X I , S e ct i on 1 7 6 w a s  n o t  s e l f - e x e cu t i n g , b u t  man d a t e d  a c t i on b y  
t h e  L e g i s l a t u r e . Engs tad v .  G r and Forks C o u n t y ,  8 4  N . W .  5 7 7 ,  
5 7  8 ( N . D . 1 9 0  0 )  . I n  Engs t a d ,  the L e g i s l a tu r e  h a d  e n a ct e d  a 
t ax e x empt i o n  o n l y  f o r  p r o p e r t y  b e l on g i n g  t o  c h a r i t a b l e  
i n s t i t u t i o n s , but Art i c l e  X I , S e ct i on 1 7  6 r e qu i r e d  the 
L e g i s l a t u r e  to ex empt f r om tax a l l  p r o p e r t y  u s e d  f o r  
cha r i t a b l e  p u r p o s e s , wh ether owned b y  i n s t i tu t i o n s  o r  private 
p e r s on s . T h e  S u p r eme Court conc luded that a l though the 
s t atut o r y  e xemp t i on w a s  n a r ro w e r  than man d a t e d  by the 
con s t i tu t i on , it was neve rthe l e s s  v a l i d . Engs t a d ,  8 4  N . W .  a t  



AT TORN E Y  GEN ERAL ' S  O P I N I ON 9 5 - 0 5  
June 2 1 ,  1 9 9 5  
P a g e  6 

5 7 9 .  T h i s  de c i s i on w a s  l imi t e d  t o  p r ope r t y  u s e d f o r  
cha r i t ab l e  purp o s e s . Howeve r ,  the s ame ra t i ona l e  w o u l d  have 
app l i e d  to p r o p e rty u s e d  for r e l i g i ou s  purpo s e s . T h e r e f o r e , 
a l though the s t at ut o r y  e x emp t i o n s  w e r e  n a r r o w e r  t h a n  ma ndat e d  
b y  the c o n s t i t u t i o n , i t  app e a r s  t h a t  p r o p e r t y  u s e d  f o r  
r e l i g i o u s  purpo s e s  but n o t  pub l i c  w o r s h ip o r  r e l i g i ous 
s e rvi c e s  was not e x empt f r om t ax whe n  t h e  current 
con s t i tu t i o n a l  e x emp t i o n  w a s  adop t e d  i n  1 9 1 8 . As a r e s u l t , i f  
the s av i n g s  c l a u s e  app l i e d  t o  the 1 9 1 8  ame ndme n t , s uch 
p r op e r t y  w o u l d  rema i n  nonexempt t o d a y  unl e s s  o t h e rwi s e  
p r ovi d e d  b y  l aw . 

T h i s s av i n g s  c l a u s e  " f r e e z e s  the ex empt i on s  and p r o p e r t y  
s ub j e c t  to t a x  a s  t h e y  e x i s t e d  u p o n  the a d o p t i on o f  t h e  
amend e d  ve r s i on o f  [ f o rme r ]  § 1 7 6 unt i l  the L e g i s l at u r e  
p r ovi d e s  f o r  o t h e r  me thods o f  t a x a t i on o f  e x emp t i on s . "  1 9 7 0  
N . D . Op . Att ' y  G e n . a t  3 9 5 . Thi s p rovi s i on w a s  f i r s t  added to 
the c o n s t i tu t i on i n  1 9 1 4  and r e t a i ne d  wh e n  t h e  current 
e x emp t i o n  w a s  added t o  f o rme r Art i c l e  X I , S e ct i o n 1 7 6 i n  1 9 1 8  
b y  i n i t i a t e d  me a s u r e . S e e  1 9 1 9  N . D . S e s s . L a w s  ch . 9 0 ;  1 9 1 3 
N . D . S e s s . Laws ch . 1 0 3 . Al though thi s s av i n g s  p r ovi s i o n  was 
r e t a i n e d  b y  the 1 9 1 8  amendment , its t e x t  r e f e r s  to the change s  
c a u s e d  b y  " th i s  ame ndme nt , "  whi c h  wou l d  c o n t i n u e  t o  b e  the 
1 9 1 4  amendme nt . I t  i s  t h e r e f o r e  my o p i n i o n  t h a t  the s av i n g s  
c l au s e  in Ar t i c l e  X ,  S e ct i o n 5 o f  ·the N o rt h  D a kota 
C o n s t i t u t i o n  d o e s n o t  app l y  to the ame ndme nt s a d o p t e d  i n  1 9 1 8 ,  
which w o u l d  i n c l ude the current e x emp t i on f o r  p r op e r t y  u s e d  
e x c lu s i v e l y  f o r  r e l i g i ou s  purp o s e s . 

T h i s  c o n c l u s i o n  i s  s upported 
s e c t i o n  b y  the 1 9 1 8  ame ndme nt . 
d e l e t e d  t e x t  and the new t ext 
S e ct i o n  1 7 6 as amended in 1 9 1 8  

by the change s made t o  t h i s  
W i th ove r s t r i k e s  t h r ough the 

unde r l i n e d , f o rme r Ar t i c l e  X I ,  
provide d : 

T a x e s  s h a l l  b e  un i fo rm upo n  the s ame c l a s s  o f  
p r o p e rty, i n c l ud i n g  f r anchi s e s  w i t h i n  the 
t e r r i t o r i a l  l imi t s  of the auth o r i t y  l ev y i n g  t h e  t a x, 
and shall be le 11 ied and colle c ted for public 
purposes only , but the . The l egi s l ature may by l aw 
e x empt a ny o r  a l l  c l a s s e s  o f  pe r s o n a l  prope rty f r om 
t a x a t i o n  a nd w i t h i n  the me a n i ng o f  t h i s  s e ct i o n ,  
f i xt u r e s ,  bui l d i ngs and improvement s o f  eve ry 
c h a r a c t e r ,  what s o eve r ,  upon l and sha l l  b e  de emed 
pe r s o n a l  prope rty . The p r o p e r t y  of the U n i t e d  
S t a t e s, a n d  o f  t h e  s t a te , county and muni c i p a l  
c o r p o r a t i o n s , shall be exemp t from taxa tion , and the 
legislati1:1e assembly shall by a g eneral l aw exempt 
from taxa tion p r o p e r t y  u s e d  e x c l u s ive l y  f o r  s ch o o l.§. ,  
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r e l i gi o u s , c eme t e r y , cha r i t ab l e  o r  o the r pub l i c  
purpo s e s , and per s onal proper ty to any amoun t no t 
exceeding in v al ue two hundr ed dollars for each 
indi v idual liable to taxa Lion , pro v ided , s h a l l  be 
e x empt f r om t a x a t i o n . E x c ept a s  r e s t r i ct e d  by t h i s  
a r t i c l e , the l egi s lature may provide for r a i s i ng 
r e venue a n d  f ix i ng the s i t u s  o f  a l l  prope rty for the 
pu rpo s e  o f  t axation . P r ovided that a l l  t a x e s  and 
e x empt i o n s  in f o r c e  when t h i s  amendme n t  i s  adopted 
s h a l l  rema i n  in f o r c e , in the same manner and to the 
s ame exten t ,  unt i l  oth e rwi s e  p r ovide d b y  s t a tu t e . 

C ompa r e  1 9 1 9  N . D .  S e s s . Laws ch . 9 0  liiLh 1 9 1 3  N . D .  S e s s . Laws 
ch . 1 0 3 . 

B e c a u s e t h i s  ame ndme nt w a s  adopt e d  a s  a n  i n i t i a t e d  me a s u r e , 
t h e r e  i s  no l e g i s l a t ive h i s t o r y  that can b e  u s e d  t o  d e t e rmi ne 
i t s  purpo s e . H oweve r ,  a s  s e e n  f r om the l a n gu a g e  d e l e t ed and 
added b y  the ame ndme n t ,  i t  made three s u b s t a n t i v e  change s . 
F i r s t , i t  a u t h o r i z e d the L e g i s l ature t o  e x e mp t  p e r s o nal 
p ro p e r t y  f r om t ax a t i on . S e c ond , i t  a f f i rmed the gene r a l  
aut ho r i t y  o f  t h e  L e g i s l ature t o  r a i s e  r e v e nu e  and f ix the 
l o c a t i o n  of p r op e rt y . F i na l l y ,  and mo s t  imp o r t ant for the 
que s t i on you a s k ,  t h i s  ame ndme nt made the e x emp t i on s  in that 
s e c t i o n  s e l f - e x e cu t i n g  rath e r  than a man d a t e  t o  the 
L e g i s l a t u r e , e f f e ct iv e l y  ove r ru l i n g  the S u p r eme Court ' s  
de c i s i o n  in E ng s t a d wh i ch had b e e n  a f f i rme d j u s t  two y e a r s  
e a r l i e r  i n  S t a t e  e x  r e l  Linde v .  P a c k a r d , 1 6 0 N . W .  1 5 0 ,  1 5 6  
( N . D .  1 9 1 6 ) . 

The c l e a r  purp o s e  o f  ma king th e s e  exemp t i o n s  s e l f - e x e cuting 
w a s  to r emove the d i s c r e t i o n  of the L e gi s l a t u r e  unde r Engstad 
t o  r e s t r i ct e x empt i ons that a r e  o n l y  man d a t e d  by the 
c o n s t i t ut i o n . I t  would d e f e at t h i s  purp o s e  to c o n c lude that 
the ame ndme nt ' s  d e l i b e r a t e  r emoval of the L e g i s l ature ' s  
d i s c r e t i o n  w a s  i n e f f e c t ive und e r  the s av i n g s  p r o v i s i on unl e s s  
the Le g i s l a t u r e  " o the rwi s e  provided b y  s t a t u t e . "  The o n l y  way 
t o  give e f f e ct to t h i s  change is to f o l l ow the p l a i n  me aning 
of the s av i n g s  p r ovi s i on and c o n c lude that it o n l y  app l i e s  to 
the 1 9 1 4  ame ndme nt . 

I n  s umma r y ,  Art i c l e  X ,  S e ct i on 5 o f  t h e  N o rth Dakota 
C o n s t i t u t i o n  is  s e l f- e x e cut i n g  except for the s avings 
provi s i on i n  t h e  l a s t  s e ntence , wh i ch d o e s  n o t  app l y  to the 
e x emp t i o n  in that s e c t i o n  f o r  property u s e d  e x c l u s ive l y  for 
r e l i g i ou s  purp o s e s . Th e r e f o r e ,  b e c a u s e  t h i s  e x emp t i o n  i s  
e f f e ct ive r e g a rd l e s s  o f  s t a tutory autho r i t y ,  s ub s e ct i ons ( 7 )  
and ( 9 )  o f  N . D . C . C .  § 5 7 - 0 2 - 0 8  s upp l eme nt r a t h e r  t h a n  r e s t r i ct 
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that e x e mpt i o n . 

- E F FECT -

T h i s  o p i n i o n  i s  i s s u e d  p u r s u a nt t o  N . D . C . C .  § 5 4 - 1 2 - 0 1 . It  
g ove r n s  t h e  a c t i ons of pub l i c  o f f i c i a l s  unt i l  s u c h  t ime a s  the 
qu e s t i on p r e s e nt e d  i s  d e c i ded by the court s . 

H e idi H e i t k amp 
ATTORNEY GENERAL 

As s i s t e d  b y : Jame s C .  Fl emi ng 
As s i s t ant Attorney G e n e r a l  

v k k  



Date Issued: February 1 2, 1 98 1  (AGO 8 1 - 1 3) 

Requested by: Charles D. Orvik, Pierce County State's Attorney 

- QU ESTIONS PRESENTED ­

I. 

Whether land purchased by a church on which no church structure exists and on which no 
religious services have been held is eligible for a real estate tax exem ption for any part of 
the year of purchase or any year subsequent thereto in which the conditions remain the 
same. 

I I .  

Whether a church structure and related improvements constructed on two o r  less acres of 
ground entitle the larger remainder of the eight-acre tract owned by the church to be 
eligible for a real estate tax exemption. 

Ill .  

Whether the use by a church of more than two acres of land for religious purposes 
qualifies the land greater than two acres so used to be entitled for a real estate tax 
exemption. 

IV. 

Whether section 57-02-1 4 . 1  of the North Dakota Century Code applies to a church 
property not located within the limits of a city. 

- ATTORNEY GENERAL'S OPI NION -

I. 

I t  is my opinion that land owned by a church on which no church structure exists, and on 
which no religious services have been held, does not qualify for a real estate tax 
exemption during the year of purchase or any subsequent year thereafter when the 
conditions remain the same. 

I I. 

I t  is my further opinion that if a church does not use more than two acres of a larger eight­
acre tract for religious purposes, then only so much of the larger tract as is used for 
religious purposes up to two acres shall be eligible for a real estate tax exemption. 

I ll .  



It is my further opinion that if a church uses real property in excess of two acres for 
religious purposes al l the land so used even though it is in excess of two acres is el igible 
for a real estate tax exemption provided that the use of the real property by the church is 
reasonably necessary and that it is actually used· exclusively for rel igious purposes. 

IV. 

It is my further opinion that the requirements of section 57-02-14 . 1 ,  N . D .  C. C. ,  do not apply 
to real property owned by a church not within the l imits of a city. 

- ANALYSIS -

I. 

Section 5 of Article X (formerly Section 1 76) of the Constitution of the state of North 
Dakota provides that "property used exclusively for . . . rel ig ious . . . purposes shall be 
exempt from taxation." Section 57-02-08, N . D.C.C. ,  supports the Constitution by creating 
the statutory exceptions contemplated by the Constitution in subsections 7 and 9 thereof. 
Subsection 7 exempts "all houses used exclusively for public worship, and lots or parts of 
lots upon which such bui ldings are erected . . . .  " Subsection 9 exempts "al l  real property, 
not exceeding two acres in extent, owned by any religious corporation or organization, 
upon which there is a bui lding used for the religious services of such organization . . . .  " 

I f  a tract of land or a portion of it that has no building on it were used exclusively for 
outdoor religious services, the portion reasonably necessary for those services would be 
exempt under Section 5 of Article X of the North Dakota Constitution.  So long as no 
religious buildings were constructed on the real property any claim for an exemption from 
real estate taxes would have to be based on a showing under Section 5 of Article X of the 
North Dakota Constitution that that part of the tract on which a real estate tax exemption 
was claimed was used exclusively for rel igious purposes. That determination is made with 
reference to the facts on the assessment date of February first of each year establ ished in 
section  57-02-1 1 ( 1  ) , N . D.C.C.  See Gaar, Scott & Co. v. Sorum, 90 N . W. 799 (N. D. 1 902), 
and U nited Telephone Mutual Aid Corp. v. State, 87 N.W.2d.  54 ( N . D. 1 957). 

I I .  

Subsection 9 of section 57-02-08, N . D .  C .  C . ,  l imits the exemption for land to two acres. 

I l l .  

I f  more than two acres o f  land are used exclusively for rel igious purposes, the acreage so 
used would be exempt under Section 5 of Article X of the Constitution  and would not be 
l imited to the two-acre exception created by subsection 9 of section 57-02-08, N . D. C. C. In  
a conflict between a statute and a provision of the Constitution,  the Constitution prevails. 



IV. 

Section 57-02-1 4. 1 ,  N . D .  C. C . ,  requires the owner of real property within a municipality who 
claims it is exempt from taxation to annually file with the assessor and county auditor a 
certificate in  which is set out all the facts on which the claim of exemption is based . This 
statute was enacted in 1 967. Section 57-02-1 4 . 1 ,  N . D.C.C. , applies to real property within 
a "municipality." It soon became necessary to determine whether "municipality" meant 
"municipality" as defined in section 40-0 1 -01  (1 ) to mean only a city or whether it meant 
"municipality" as d efined in section  57-02-01 (6), N .D .C .C . ,  to m ean any political 
subdivision empowered to levy taxes. Apparently when the 1967 legislative committees 
considered the bill before it became law, both the committee members and those 
supporting the bill understood that the annual certificate requirement was intended to apply 
only to real property within a city; because of that, the tax officials have interpreted it as 
applying only to real property within a city. That interpretation  is a reasonable 
interpretation and should be continued .  Accordingly, real property owned by a church not 
located within the city limits is not subject to the filing requirements of section 57-02-14. 1 ,  
N . D .  C .  C. 

- EFFECT -

This opinion is issued pursuant to section 54-1 2-01 , N . D . C.C.  It governs the actions of 
public officials until such time as thequestion presented is d ecided by the courts or the 
applicable provisions of law are amended or repealed. 

ROBERT 0. WEFALD 
Attorney General 

Prepared By: Kenneth M. Jakes 
Assistant Attorney General 
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House Finance and Taxation Committee 
HB 1300 

January 28, 2013 

Tom D. Freier, EXECUTIVE 0/RECTOF 

M r. Cha irman a n d  membe rs of the House F inance a n d  Taxation Com m ittee, I am Tom Freier 

with the N o rth Da kota Fami ly  A l l i a n ce, I am here to share my su pport for H B  1300. 

The b i l l  seeks to restore the N o rth Dakota Century Cod e to what I bel ieve the Fou n d i ng 

Found e rs as wel l  as the fra m e rs of o u r  N o rth Dakota Constitution - put i n  p lace. 

The pra ctice of not taxing c h u rches has been in  existence for centuries, as  fa r back as the 

Rom a n  Empire. America's F i rst Amend ment in  the Bil l  of Rights la id  the fou n d ation, putting i n  

p lace protections as provided b y  the Establ ishment and Exercise Clauses. These protections 

h a ve supported today's practice of affording property tax exemptions for c h u rches i n  al l  50 

states. 

With the property tax exe m ption in p lace, the state recogn izes the constitutional  protections, 

the good works for the poor a n d  d isadva ntaged done by the c h u rch, the sta b i l ity it br ings, a n d  

its effect o n  t h e  general wel l-being o f  society. 

Over the years the property tax exem ption has been chal lenged, but has been u pheld on each 

occas ion.  Th e US Supreme Cou rt confi rmed this in  McCulloch v. Maryland ( 18 19} when it 

state d :  "the power to tax i nvolves the power to destroy." 

The p roperty owned by a rel ig ious organ i zation, normal ly thought of as  the c h u rch, used for 

p u rposes to fu rther a n d  ca rry out its m ission should not be taxe d .  If i m p roperly taxed, the state 

t h rough the tax is in  essence d estroying the ch u rches ab i l ity to carry out its pu rpose. 

P l ease su pport HB 1300 by givi n g  it a Do Pass from this com m ittee . 

3220 7 8th Street  South Ste 8 · Fargo, NO 58 7 04 · Phone: 70 7 -364-0676 
" ' ' " ' ' " ' '  n r/ 1,.. ,... ,...., ... ,.. ,./ t"'n i n lril n rlfn ,.., ,., 



TESTI MONY ON HOUSE BILL 1300 2013 

M r. Chairman and Members of the Committee; 

Last session, we passed legislation to protect churches from property taxes. We d id this by expanding 

the definition in law of land mass that it is absolutely forbidden to tax. The resu lt, i ron ica l ly, is not that 

churches a re being taxed less, but that they are being taxed more ! In  fact, some a re being taxed for the 

first time ever. This not only vio lates legislative intent, it is clearly unconstitutiona l .  

Two North Dakota Attorney Genera l 's  Opinions make i t  very clear that ou r  Constitution forbids the 

taxation of church property. 
* * * * * * *  

A 1981 Opinion by A G  Robert Wefa ld states, in  part: 

"If a church uses rea l  property in  excess of two acres for re l igious purposes a l l  the land so used even 

though it is in excess of two acres is e l igible for a rea l  estate tax exemption provided that the use of the 

rea l  property by the church is reasonably necessary and that it is actual ly used exc lusively for rel igious 

purposes." 

... and "If more than two acres of land are used exclusively for rel igious purposes, the acreages so used 

would be exempt under Section 5 of Article X of the Constitution and would not be l imited to the two­

acre exception created by subsection 9 of section 57-02-08, N .D.C.C. In a conflict between a statute 

and a provision of the Constitution, the Constitution prevails. " 

(emphasis added) 
* * * * * * *  

A later Opin ion, in  1995, by AG Heidi Heitkamp reaches concurring conclusions, stating, in  part :  

"the exemption in  Article X,  Section 5 of the North Dakota Constitution for property used exclusively for 

rel igious purposes by the exemptions in N .D .C.C. 57-02-08 {7) and {9) because Article X, Section 5 is self­

executing . . .  " 

" . . .  property used excl usively for re l igious purposes is exempt from tax without an  enactment of the 

Legis lature." 

"Unl ike the current constitutional exemption, former Article XI, Section 176 was not se lf-executing, but 

mandated action by the Legislature ." 

"The clear purpose of making these exemptions self-executing was to remove the d iscretion of the 

Legislature under Engstad to restrict exemptions that a re only mandated by the constitution." 

. . .  and "Therefore, because this exemption is effective regardless of statutory a uthority, subsections {7) 

and {9) of N .D .C.C. 57-02-08 supplement rather than restrict that exemption." 
* * * * * * *  

The intent and effect o f  the North Dakota Constitution i s  clear. Property owned by a church to  ca rry out 

its re l igious purposes is nontaxable. 

I 



The Legislature does not have the authority to define a " re l igious purpose", by acreage o r  any other 

means. For the Legislature to have such authority would not on ly fly in the face of this provis ion of the 

North Dakota Constitution, but a lso the bar in the First Amendment of the United States Constitution 

aga inst the infringement of re l igious l iberty, in my opinion. 

I don't bel ieve, however, that this is an authority that the North Dakota Legislature has tr ied to assert .  

I nstead, my investigation and ana lysis leads me to bel ieve that our Legislature has p laced defin it ions in 

law which have included acreage, for example, to prevent eager taxing authorities from violating the 

Constitution and taxing church property; in other words to clearly define what is absol utely nontaxable, 

not to imply that property not fa l l ing into that description is, in fact, taxable. 

The Attorney Genera ls' Opinions referenced, particularly the latter one, makes this qu ite clear by 

asserting that the Constitutional  exemption is self-executing. In other words, not on ly does it not take 

Legislative action to activate it,  but a lso no action by the Legislature can curta i l  it .  

This a la rming new taxation of churches prompted my initial inquiry with the North Dakota Legislative 

Counci l .  You ' l l  find that the response of the Ch ief Code Reviser, Mr. John Walstad, ind icates sim i lar  

amazement at how anyone cou ld interpret our expansion of non-taxable land as a l icense to tax more .  

The bottom l ine, from my study and conversations on this matter, i s  that I bel ieve that taxing a uthorit ies 

a re i nterpreting the legislation passed last session as a "bright l i ne test" .  They bel ieve the Legislature 

has told them to tax up to the point outl ined in the law (even though the Legislature expanded the a rea 

which was forbidden to be taxed ) . 

The two Attorney Genera l's Opinions I've researched bo lster the read ing that property owned and 

occupied by churches for re l igious purposes is nontaxable. They c learly show that the Constitutional 

principle trumps any specific definit ion in statute, which means that taxing authorities can--and, I wou ld 

submit, M UST--refra in from taxing a larger a rea which sti l l  meets the Constitutiona l  defin it ion. 

This, however, is not how North Dakota taxing authorities have apparently responded . Instead, they 

have descended upon church property with tape measures and aerial photographs to attem pt to 

determine what a re they now bel ieve is taxable. 

I attempted to resolve this matter by intervening for a church in my district which is being excessively 

burdened with new taxation . I am furnish ing you with the letter I wrote to the loca l tax assessor, which 

conta ins my ana lysis of the issue. I a lso made county and state officials aware of the problem . The 
' 

result, for this church, was an  eventual reduction in the amount that was previously threatened to be 

taxed, but a l a rge property tax assessment, for the first time ever, nonethe less. This burden forced the 

church to subd ivide and se l l  some of its lot, because it could not afford the taxes. 

I am told that there have been discussions with lega l experts who are wi l l ing to represent North Dakota 

churches, on this matter. So far, to the best of my knowledge, no lawsu its have ensued, I bel ieve, 

because those churches are looking to us, in the Legislature, to correct this problem. 

They should be congratu lated for their  restra int because, i t  would appear, i f  such lawsuits ensued (as 

they may if we fa i l  to act)  that the churches would easily win . 

No one wants churches su ing communities or our state, least of a l l  the churches, themse lves.  We m ust 

prevent that by doing the right th ing, through this legislation.  



• 

Churches and their influence in our state and communities a re being ha rmed . Their  potentia l growth is 

being thwarted by the very communities they exist to benefit. Land purchased for worship and for the 

growth of churches has been forced to be sold, because congregations can't afford the taxes currently 

being assessed.  Many, a lready burdened with crippling special  assessments (often a lso a rguab ly 

unwarranted or excessive) a re now, for the first time ever, suffering the additiona l burden of financia l ly­

crippl ing property taxation ! 

Churches should not cower in fear of their government. The power to tax is the power to destroy. 

Destroying churches is certainly not our aim. We should not allow it to be the unintended effect of 

misinterpretation of our law and Constitution, either. 

It 's t ime to ensure that our  law clearly matches our Constitution, by removing church property 

definitions, descriptions, or references to acreage. These provisions have appa rently misled taxing 

authorities into the assumption that they have the authority--or, worse yet, the requ i rement--to tax 

church property, despite the freedom from this taxation guaranteed by our Constitution . 

Mr. Cha irman, Members of the Committee, I don't bel ieve, as a legislator, that I 've ever  seen a clearer  

opportunity to  uphold my oath of  office or  to  "right a wrong" in our government. Our  responsibi l ity, 

now, is to end this practice, once and for a l l , to make it crystal clear that the North Dakota Legislature 

upholds the Constitution, as we've each sworn to do, and to ensure that the rel igious freedom 

gua ranteed by the founders of our state and nation is upheld. 

M r. Chairman and members of the Committee, I respectful ly ask you to give HB 1300 a resounding " Do 

Pass" recommendation to help accompl ish this important purpose . Thank you .  

Respectfu l ly Submitted, 

Rep. Kim Koppelman 
West Fargo, N O -- District 13 
Chairman, Judiciary Committee, 

Chairman, Ad ministrative Rules Committee 

Past Chairman, Constitutional Revision Committee, 

Past National Chairman, The Council  of State Governments (CSG) 
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July 1 1 , 201 1 

Honorable Kim Koppelman 

State Representative 

5 1 3  First A venue NW 

West Fargo, ND 58078- 1 1 0 1  

Dear Representative Koppelman: 

In our telephone discussion, you told me you were surprised to leam that a church in your 
legislative District recently received a notice of property taxes due on property previously treated 
as exempt under the property tax exemption for church property. You said you remember 201 1 
House Bill No. 1 246 increased, rather than decreased, the an1ount of land exempt for church 
use. Your recollection is accurate. 

Under North Dakota Century Code Section 57-02-08(9), through tax year 20 1 0, up to two acres 
of church prope1iy was required to be exempt from taxation if either the church or residence of 
the minister in charge of services is located on the property. As amended by 20 1 1  House Bill 
No. 1 246, the provision now requires that the land under the church and off-street parking and 
reasonable landscaping or sidewalk area up to a maximum of two additional acres must be 
exempted from taxation. In addition, if the residence of the minister in charge of services is on 
property not adjacent to the church, that residence and out buildings and up to two acres of 
additional land must be exempt from taxation. It does not appear that a church that was not 
subject to tax on land in 20 1 0  would become subject to tax on land in 20 1 1  unless the church has 
acquired additional acreage. 

We hope this provides useful information. Please let us know if you require further infonnation. 

Sincerely, 

Jolm Walstad 

Code Revisor 



Kim, 
Thanks for your work on this. I know you and Vern have been in conversation. As he is on 
vacation, I thought I'd make I few comments, hoping they would be helpful. 

On behalf of our congregation in West Fargo, we are grateful that the legislature is considering 
means by which to preserve the mutually beneficial relationship between places of worship and 
our community. Like most communities of faith, we take seriously our call to be a positive 
contributor to our community. Our mission is to bring wholeness to individuals and families. 
We are glad when our facility is utilized to support community functions, from hosting programs 
for much needed daycare providers to providing space on our prope1iy for the Boy Scouts to set 
up their Christmas Tree fundraiser. 

Like many non-profits, we depend on the generosity of people who appreciate what we do. 
These are taxpayers who already do their share. We believe that adding a tax burden to faith 
communities would be a strategy of revenue production that would be very counter productive in 
terms of the well being of West Fargo and the communities ofNorth Dakota. 

We ask that you pass HB 1 300 as a means of preserving the healthy and beneficial impact of 
non-profits and faith communities in North Dakota. 

Sincerely, 
Rev. Jeff Seaver 
Senior Pastor, Triumph Lutheran Brethren Church 



March 19, 2013 

Senate Finance and Taxation Committee 
RE: HB 1300 

Thank you for allowing me to testify before your committee on HB 1300 and the 
proposed changes to the ND Century Code re: property tax exemption for religious 
organizations. �specially appreciate sections c. and d., which should slear up acy 
confusion . I encourage the committee to recommend that HB 1300 be passed without 
change. 

1) Taxing religious organizations discourages them from long-term planning and 
development, which, in turn hinders community development. 

2) Religious organizations pay for special assessments on all property. Organizations 
cannot afford to own large tracts of land that are not used or planned for 
future use. (In Jamestown we have paid more in special assessments than we did 
for the original purchase price of the property. One example: we paid for 49% of the 
cost for one of two streets into the high school in NE Jamestown.) 

3) Religious organizations serve the public good by helping create stable communities 
as well as providing multiple resources to help individuals and families, especially 
the vulnerable, in times of need. The state of North Dakota has consistently 
recognized this contribution, just as they have for educational institutions, city parks 
and recreation areas and government agencies, for example. 

Thank you for allowing me to testify before your committee. I urge you to pass this 
important piece of legislation. 

Blessings ! 

Dr. Randy Jaspers 
Sr. Pastor 
Temple Baptist Church 
1200 12 Ave. NE 
Jamestown, ND 58401 
701.952.0822, jamestowntbc.org 
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Prepared by Legislative Intern Justin Hagel 
Senator Campbell 

March 27, 20 1 3  

PROPOSED AMENDMENT TO HOUSE BILL NO. 1 300 

Page 1 ,  line 8, remove overstrike on "and if on the same" 

Page 1 ,  line 9 through 1 2, remove overstrike 

Page 1 ,  line 1 3 ,  remove overstrike on "building, and up to a maximum of" 

Page 1 ,  line 1 3 ,  after "of' insert "five" 

Page 1 ,  line 1 3 ,  remove overstrike on "additional acres" 

Page 1 ,  line 1 3 ,  after "acres" insert " [2.02 hectare]" 

Page 1 ,  line 1 6  through 1 9, remove overstrike 

Renumber accordingly 
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1 3.0467.02002 
Title. 

Prepared by the Legislative Council staff for 
Representative Hatlestad 

Apri l 18, 2013  

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1300 

That the Senate recede from its amendments as printed on pages 1301  and 1 302 of the House 
Journal and pages 1 1 84 and 1 1 85 of the Senate Journal and that Engrossed House Bill 
No. 1300 be amended as follows: 

Page 1 ,  l ine 2, remove "an" 

Page 1 ,  line 3, replace "effective date" with "for retroactive application" 

Page 1 ,  l ine 7, remove "and land" 

Page 1 ,  l ine 8, remove the overstrike over ", and if on the same" 

Page 1 ,  remove the overstrike over lines 9 through 1 2  

Page 1 ,  l ine 1 3, remove the overstrike over "building, and up to a maximum of' 

Page 1 ,  l ine 1 3, after "twe" insert "five" 

Page 1 ,  l ine 13 ,  remove the overstrike over "additional aores [" 

Page 1 ,  line 13 ,  after "hectare" insert "2.02 hectares" 

Page 1 ,  l ine 1 3, remove the overstrike over the second closing bracket 

Page 1 ,  remove the overstrike over l ines 1 6  through 1 9  

Page 1 ,  l ine 20, overstrike "services" and insert immediately thereafter "purposes" 

Page 1 , remove the overstrike over l ine 22 

Page 1 , l ine 23, remove the overstrike over "frem" 

Page 1 , l ine 23, remove "person if' 

Page 1 ,  l ine 23, remove "received is used for the religious purposes of the religious" 

Page 1 ,  l ine 24, remove "corporation or organization" 

Page 2, l ine 1 ,  replace "EFFECTIVE DATE" with "RETROACTIVE A PPLICATION" 

Renumber accordingly 

Page No. 1 13.0467.02002 




