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D Conference Committee 

Explanation or reason for introduction of bill/resolution: 

Relating to authorization of agencies to limit the liability of certain contracting parties to the 
state. 

Minutes: Testimony attachment 1 

Tag Anderson, Director of Risk Mgmt of OMB: Supports HB 1069, including written 

testimonly (attachment 1 ). 

Representative Klemin: Can you give us some examples of situations that we might be 

looking at where you want to limit the liability of a vendor? 

Tag Anderson: The intent is to eliminate the formality of having it approved by the Attorney 

General and the Director of OMB while retaining the actual analysis done by essential people 

that answer to the Director of OMB and the Attorney General. 

Representative Delmore: If something really goes wrong where will the responsibility fall? 

Tag Anderson: If you're talking about extra contractual things like installing something in the 

Capital and they damage something, under current law they can't limit those damages. The 

only thing that can be limited is consequential loss, which vendors in IT contracts are typically 

afraid of are loss profits, because the potential loss could be tremendous. Typically when we 

have dealt with the State we don't have those types of damages to begin with. 
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Chairman Koppelman: Has the Attorney General's office been consulted and are they 

comfortable with this? 

Tag Anderson: Mr. Chairman, yes, I consulted with Tom Trenda who is Wayne's designee to 

do these and he is more than happy to . . .  

Chairman Koppleman: Have his work load lightened? 

Tag Anderson: Yah. 

Representative Power: Basically all you're getting rid of is this form? Right? 

Tag Anderson: Yes, the form and the formality of having the Director of OMB and the 

Attorney General signing off on a form when they have not been involved in the contract 

negotiations. 

Representative Power: How will the process be verified once this form is gone? 

Tag Anderson: The statue gets rid of the form and those two signing off but directs prior to 

agreeing to these contractual provisions the agency must consult with OMB and the Attorney 

General's office. Now, if the committee wants some sort of documentation we may want to look 

internally, do we want to retain the form just getting rid of Wayne and Pam having to sign off on 

it or have some other form of documentation? If there is as statutory directive to do something 

you want to document that it happened. If that was something the committee wanted to 

actually put in the statute itself, we wouldn't oppose that at all. 

Representative Kretschmar: On page 1 line 19, talking about economic forecasting, is that 

something the forecasters want to limit their liability if they're wrong or right? 

Tag Anderson: Mr. Chairman, Representative Kretschmar, yes, they do. If you are not able to 

limit consequential loss for certain types of things, it is virtually endless. 

Chairman Koppleman: Any further testimony in support of HB 1 069? Any opposition? Any 

Neutral testimony? Seeing none we will close the hearing on HB 1069. 
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0 Conference Committee 

( Proposed amendment #1 ) 

Chairman Koppelman: Reopened the hearing on HB 1069. This had to do with contracts; 
limiting the liability to states. 

Rep. Paur: I have some amendments. Tag Anderson from OMB said state agencies may 
currently may agree to limit the liability of the vendors and contractors for certain goods and 
services only upon written approval of the Attorney General and the Director of OMB. It 
says the bill will eliminate the formality of a state form and the requirement of written 
approval from the attorney General and the Director of OMB while retaining the analysis 
that is undertaken prior to agreeing to these limitations. I could understand the lowering of 
the requirement of agreement from the Attorney General and OMB, but when I questioned 
him about getting rid of the form he acknowledged that it might be best to keep it. (See 
amendment #1 ). I turned around and sent these three amendments to Mike Ressler at the 
IT department. His opinion is on the top page. 

Motion Made by Rep. Paur to move the amendment: Seconded by Rep. Larsen 

Chairman Koppelman: Did Mr. Anderson see these amendments? 

Rep. Paur: He made them up. 

Voice vote carried. 

Do Pass As Amended Motion Made by Rep. Delmore; Seconded by Rep. Paur 

Vote: 12 Yes 0 No 2 Absent Carrier: Rep. Paur 

Hearing closed. 
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Adopted by the Judiciary Committee 

January 15, 2013 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1069 

Page 1, line 15, remove "An agency shall" 

Page 1, remove line 16 

Page 1, line 17, replace "agreeing to any liability limitation" with "The agency, in consultation 
with the office of management and budget and the attorney general's office, shall 
prepare a written documentation before agreeing to any liability limitation" 

Renumber accordingly 
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2013 HOUSE STANDING COMMITTEE 
ROLL CALL VOTES 

BILURESOLUTION NO. )o.( J' 

D Check here for Conference Committee 

Legislative Council Amendment Number 

Committee 

Action Taken: D Do Pass D Do Not Pass .� Amended D Adopt Amendment 

D Rerefer to Appropriations D Reconsider 

Motion Made By JP;I='.. � SecondedBy ,-fy. ,f� 

Representatives Yes No Representatives Yes No 
Chairman Kim Koppelman Rep. Lois Delmore 
Vice Chairman Lawrence Klemin Rep. Ben Hanson 
Rep. Randy Boehning Rep. Kathy Hogan 
Rep. Roger Brabandt 
Rep. Karen Karls 
Rep. William Kretschmar 
Rep. Diane Larson 
Rep. Andrew Maragos 
ReQ. Gary Paur 
Rep. Vicky Steiner 
Rep. Nathan Toman 

Total (Yes) ---------- No --------------

Absent 

Floor Assignment 

If the vote is on an amendment, briefly indicate intent: 
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Module ID: h_stcomrep_07 _015 
Carrier: Paur 

Insert LC: 13.8120.01001 Title: 02000 

REPORT OF STANDING COMMITTEE 
HB 1069: Judiciary Committee (Rep. K. Koppelman, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(12 YEAS, 0 NAYS, 2 ABSENT AND NOT VOTING). HB 1069 was placed on the 
Sixth order on the calendar. 

Page 1, line 15, remove "An agency shall" 

Page 1, remove line 16 

Page 1, line 17, replace "agreeing to any liability limitation" with "The agency, in consultation 
with the office of management and budget and the attorney general's office, shall 
prepare a written documentation before agreeing to any liability limitation" 

Renumber accordingly 
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D Conference Committee 

Committee Clerk Signature 

Minutes: II Attached testimony 

Relating to authorization of agencies to limit the liability of certain contracting 
parties to the state. 

Senator David Hogue - Chairman 

Tag Anderson- Director of Risk Management Division of OMB- See written testimony. (1) 
Senator Hogue asks if it's true when buying software that they use a boilerplate limitation of 
liability and none are willing to negotiate on a waiver of that. Mr. Anderson replies that 
electronic equipment, software vendors, and telecommunication vendors typically require a 
limitation of liability clause in the contracts that they deal with. They are primarily 
concerned with consequential loss that flows from things like business interruption. He said 
they do require all vendors they deal with to include the exception for direct loss in the 
contractual language. He explains that direct loss is when dealing with software or 
electronic communications equipment contracts it is the loss of the benefit of the bargain 
which is the monies they paid for the product itself. He goes on to explain that it could be 
with onsite services where their employees are here doing things there could be direct loss 
with damage to State property or injury to a person. He said in almost all cases there is a 
limitation of liability clause and they tell them that ND law says you can't limit direct loss. 
He said they want to streamline the process by adding the language to the front of a 
boilerplate that says ND law trumps what a contract says. The committee asks if he is 
comfortable with this and if it is enough. They ask for a practical example in real world 
implications. 

Opposition - none 
Neutral - none 

Close the hearing 

Discussion 
Senator Hogue explains a boilerplate contract given by vendors and that there is no 
negotiating. He says this bill makes a lot of sense. Senator Grabinger questions the 
communication equipment that have warranties. Senator Hogue explains the warranties 
and gives an example of how it works. They mention the State does not agree to 
arbitration and that language must be struck from a contract. 
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Senator Sitte moves a do pass 
Senator Armstrong seconded 

Vote- 7 yes, 0 no 
Motion passes 

Senator Sitte will carry 



Date: 't{ Z.t> /15 
Roll Call Vote # :  1 

Senate JUDICIARY 
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Senators Ye� No Senator Y.es; No 
Chariman David Hogue '"ht Senator Carolyn Nelson � 
Vice Chairman Margaret Sitte )( Senator John Grabinger )( 
Senator Stanley Lyson '>4- ,. 

Senator Sr:>_encer Berry .){._ 
Senator Kelly Armstrong X 

r 

Total (Yes) _______ /)� _____ No _____ C) ____________ __ 

Absent 

Floo'r Assignment 

If the vote is on an amendment, briefly indicate intent: 



Com Standing Committee Report 
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Module ID: s_stcomrep_3 2_008 
Carrier: Sitte 

REPORT OF STANDING COMMITTEE 
HB 1069, as engrossed: Judiciary Committee (Sen. Hogue, Chairman) recommends DO 

PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1069 was 
placed on the Fourteenth order on the calendar. 
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Testimony on HB 1069 
Tag Anderson, Director 

OMS Risk Management Division 
January 9, 2013 

Chairman Koppelman, and members of the House Judiciary Committee, my 

name is Tag Anderson. I am the Director of the Risk Management Division of OMB. 

appear today in support of HB 1069. 

State agencies currently may agree to limit the liability of vendors/contractors for 

certain goods and services only upon the written approval of the Attorney General and 

the Director of the Office of Management and Budget. Since NDCC 32-12.2-15 was 

first enacted, approval has required an analysis of the potential loss to the state as a 

result of the proposed contractual relationship. This analysis includes input from the 

agency involved, ITO and the Risk Management Division. Attached to my testimony is a 

copy of the state form that is currently used which includes the statutory requirement 

that both the Attorney General and the Director of the Office of Management and 

Budget sign off on the approval. HB 1069 would eliminate the formality of a state form 

and the requirement of written approval from the Attorney General and the Director of 

OMB while retaining the analysis that is undertaken prior to agreeing to these 

limitations. The requirement that an agency consult with the Attorney General's Office 

and OMB would track and remain consistent with the principal review that is currently 

undertaken by staff from the Risk Management Division and the Assistant Attorney 

General assigned to the agency or project, along with technical input from ITO as 

needed. 

This concludes my prepared remarks and I would be happy to answer any 

questions you may have. 

Thank you. 
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APPLICATION FOR APPROVAL TO LIMIT THE LIABILITY OF A VENDOR 
OFFICE OF MANAGEMENT AND BUDGET 
RISK MANAGEMENT 
SFN 54345 (5-2005) 

Attach a copy of the proposed contract and Statement of Work 

Name of Agency 

Name of Vendor 

Address of Vendor City State ' Zip Code 

Description of software, communication equipment or electronic equipment Dollar Amount of Contract D Purchase D Lease 

Explain how the equipment will be used 

�analysis of impact to the State if the software or equipment does not perform as anticipated. Discuss potential to corrupt or damage other State 
data, software, programs; the effect failure would have on other State operations; and backup available should failure occur. 

Analysis of exposure by lTD 

Risk Management Division recommended level of limit of liability 

Attorney General 

D Authorization to limit above named Vendor's liability for software equipment at the level of 

Denial of authorization to limit above named Vendor's liability. 

Office of Management and Budget Director 

D Authorization to limit above named Vendor's liability for software equipment at the level of 

0 Denial of authorization to limit above named Vendor's liability. 
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Ressler, Mike J. 
Thursday, January 10, 2013 8:26AM 
Paur, Gary A. 
Re: HB 1069 

Representative Paur, 

Thank you for asking for my opinion. I like the third proposal best but any of the 3 would work. 

Mike 

On Jan 10, 2013, at 8:12AM, "Paur, Gary A." <gpaur@nd.gov> wrote: 

Mike, 

I don't know if you heCJrd from Tag but these are the amendments he came up with. I would 

appreciate your opinion. 

Rep. Gary Paur 
Cell- 218.791.0491 
Email - gpaur@nd.gov 

<image001.jpg> 

From: Anderson, Tag C. 
Sent: Wednesday, January 09, 2013 4:49PM 
To: Paur, Gary A. 
Subject: HB 1069 

Representative Paur, 

Attached are some draft amendments for your consideration that I hope address the concerns you 

raised in our conversation earlier today. 

Pj 

If I have misunderstood what you were looking for, please let me know and I can take another look at it. 

As always, feel free to give me a call at any time. 

Thanks. 

Tag Anderson. 

328-750. 

1 



PROPOSED AMENDMENTS TO HOUSE BILL NO. 1069 

Page 1, line 17, after the period insert "An agency shall prepare and maintain a written determination 

including documenting required consultation with the office of management and budget and attorney 

general's office." 

Renumber accordingly 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1069 

Page 1, line 17, after the period insert "An agency shall maintain documentation that is has consulted 

with the attorney general's office and the office of management and budget in such manner as is 

determined by those agencies." 

Renumber accordingly 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1069 

Page 1, line 15 through 17, replace "An agency shall consult with the office of management and budget 

and the attorney general's office prior to agreeing to any liability limitation." with "The agency, in 

consultation with the office of management and budget and the attorney general's office, shall prepare 

a written determination prior to agreeing to any liability limitation." 

Renumber accordingly 



Testimony on HB 1069 
Tag Anderson, Director 

OMB Risk Management Division 
February 20, 2013 

Chairman Hogue, and members of the Senate Judiciary Committee, my name is 

Tag Anderson. I am the Director of the Risk Management Division of OMB. I appear 

today in support of HB 1069. 

State agencies currently may agree to limit the liability of vendors/contractors for 

certain goods and services only upon the written approval of the Attorney General and 

the Director of the Office of Management and Budget. Since NDCC 32-12.2-15 was 

first enacted, approval has required an analysis of the potential loss to the state as a 

result of the proposed contractual relationship. This analysis includes input from the 

agency involved, ITO and the Risk Management Division. Attached to my testimony is a 

copy of the state form that is currently used which includes the statutory requirement 

that both the Attorney General and the Director of the Office of Management and 

Budget sign off on the approval. HB 1069 would eliminate the formality of a state form 

and the requirement of written approval from the Attorney General and the Director of 

OMB while retaining the analysis that is undertaken prior to agreeing to these 

limitations. The requirement that an agency consult with the Attorney General's Office 

and OMB would track and remain consistent with the principal review that is currently 

undertaken by staff from the Risk Management Division and the Assistant Attorney 

General assigned to the agency or project, along with technical input from ITO as 

needed. 

This concludes my prepared remarks and I would be happy to answer any 

questions you may have. 

Thank you. 




