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Explanation or reason for introduction of bill/resolution:

To provide an appropriation for defraying the expenses of the Office of Administrative
Hearings

Minutes:
Chairman Pollert called meeting to order on HB 1017.

Allen C. Hoberg, Director of the Office of Administrative Hearings, provided testimony
which is labeled as attachment ONE. He went over this document with committee members
interjecting with questions as follows.

Representative Kreidt: Regarding the Dept of Human Services (DHS) hearings, are the
majority of those with disputes in regards to rates with nursing home residents?

Hoberg: We get very few of those actually. Within DHS, there are 25-30 different types of
hearings. Probably the most common are child abuse/neglect hearing, followed mostly by
Medicaid appeals.

Chairman Pollert: What would be the public service commission hearings?

Hoberg: Those would be hearings such as rate setting, informal and formal hearings, and
compliant hearings. We do all the prehearing work with the commission actually at the
hearing.

Vice Chairman Bellew: OAH is a special funded organization. Are those special funds
general fund from other organizations?

Hoberg: The majority are special funds, including all our big users such as WS!, Human
Services. A lot of it comes pass-through for the different applicants that are applying for
PSC approval. A lotis also federal funds, especially Human Services.

Representative Nelson: Could you walk me through your salary package again? |
understand the permanent positions and the compensation package. Do your five temps
participate in the increase, and if they do, what levels of fringe do they participate in?
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Hoberg: They're under a contract rate which is set by the agency, such as WSEI, and us,
and it is on a case by case basis.

Representative Nelson: |s that contract rate changing in the next biennium for those
folks?

Hoberg: That's under discussion with WSI, it may be. That's a separate matter entirely.
That would all come under the professional services, which is why | am asking for the
increase. When we started in the last biennium, we were under a different structure. We
underestimated the number of contract services we’d have under WSI.

Representative Kreidt: Periodically the administrative law judge will rule in favor of the
facility, and then the department can go back and overrule the administrative law judge. |
don't believe that's correct, but they have that power. Do the administrative law judges feel,
why did t go through all this if the department can throw everything out that we've worked
on and spent a lot of time and money doing. Do they ever make comments in regard to
that?

Hoberg: Probably half the hearings that we conduct, including WSI hearings, the ALJs
issue final decisions. For almost all of the Human Services hearings we do issue
recommended decisions. They accept the vast majority of them. But even if they don't, they
see somebody else’s perspective, and sometimes they change things. And sometimes
when they overrule us, it goes up to the courts and they get overruled. But yes, it can be
frustrating sometimes.

Representative Kreidt: Going into district court there are additional expenses, which a lot
of times individuals won't pursue because they can't afford to do that. 1 did look at the
statutes and played at putting in a bill where the ALJ's decision would be final, but | didn’t
pursue it.

Hoberg: You might want to speak with Representative Koppelman. He approached me
about the same thing you were asking about. | believe he's considering a study. Keep in
mind some of the Human Services case load is under federal guidelines, that at least some
people have interpreted to mean there has to be recommended decisions. But there are a
lot of Human Services decisions that aren’t under federal guidelines that could be final
decisions. It's something that couid be looked at.

Chairman Pollert: If you take on a case from DHS, roughly a third or half is general funds.
If there’s a case, is it because of an outside third party, and they would have paid into that
fund, whether it be a rate or something or other?

Hoberg: it would depend on the case. If it's an application for a wind farm, yes, part of their
application is paying for the hearing process. If it's a complaint by the PSC against
somebody, then it wouldn't be part of the application fee. If it's a reclamation case where
there was a notice of violation, it would be more like a complaint and would not come out of
the company either. There’s a difference between the application process, where it for sure
comes out of the company, and the other types of cases.
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Vice Chairman Bellew: Committee, do you think we need to do a detail? | don't believe it
is really necessary for him to come back (next week) as long as we get the report from
Office of Management and Budget.

Chairman Pollert: Is it correct to say that a lot of the increase in your budget is due to the
initiated measure that passed?

Hoberg: It is an indirect result of that. The initiated measure requires WSI to use us. We
run the operation, but it's by agreement by WSI and us. Probably 85% of it is handled by
the contract ALJs and 15% by our permanent staff. However, three of those contract ALJs
have been with us since 1995 doing WSI hearings.

Chairman Pollert: There has been no change in scope, we're on a steady course for this
session? '

Hoberg: Correct. Unless something else comes up, caseload will stay essentially the same
as the last session.

Chairman Pollert: This is one of the quickest budgets ever, there being no further
questions from the committee. We'll be at ease until the next section starts.
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Explanation or reason for introduction of bill/resolution:

To provide an appropriation for defraying the expenses of the Office of Administrative
Hearings

Minutes:

Chairman Pollert opened hearing on HB 1017 and asked committee for any amendments.
No amendments being brought forth and no discussion ensued.

Vice Chairman Bellew: | move for a do pass on HB 1017 (governor's proposed budget)
Representative Kreidt: second

Due to no further discussion, vote taken, resulting in 6 yes, 1 no and 1 absent.
Representative Kreidt will bring bill to full committee. HB 1017 was recommended as do
pass by committee.

Chairman Pollert closed hearing on HB 1017.
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Explanation or reason for mtroductnon of bill/resolution:

A BILL for an Act to provide an appropriation for defraying the expenses of the office of
administrative hearings. :

Minutes:
Chairman Delzer: We'll open discussion on HB 1017

Representative Kreidt: this is the budget for the Office of Administrative Hearings. This is
all special funds for a total of $1,827,199. They've got 5 FTEs. The change in this budget
was the operating expenses. They had previously been housed in the Land Dept and the
Land Dept needed the room. Thus they had to move and incurred an expense of $17,600
to rent a new space and get moved over there. They had an increase in their operating
expenses of $256,900. This is due to the fact that they now have to conduct a number of
hearings with WSI, thus they need to bring on extra help, contract help. We didn’t do any
changes on the budget. | move a Do Pass on HB 1017.

Representative Bellew: second
Due to no further discussion, roll call vote taken, resulting in 21 yes, 0 no, and 0 absent,

“thus motion carried. Representative Kreidt was assigned as carrier of the bill. Hearing
closed on HB 1017.
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Com Standing Committee Report Module ID: h_stcomrep_32_013
February 17, 2011 1:24pm Carrier: Kreidt

REPORT OF STANDING COMMITTEE
HB 1017: Appropriations Committee (Rep. Delzer, Chairman) recommends DO PASS
{21 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1017 was placed on the
Eleventh order on the calendar.

(1) DESK (3) COMMITTEE Page 1 h_stcomrep_32_013
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Explanation or reason for introduction of hill/resolution:

A Bill for an appropriation for the Office of Administrative Hearings.

Minutes: Attachment: #1

Chairman Holmberg: Meeting called back to order on Thursday, March 3, 2011 at
3:45 pm in reference to HB 1017 for the Office of Administrative Hearings (OAH) Tad H.
Torgerson, OMB; and Sheila M Sandness. Legislative Council present.

Allen C. Hoberg: Director of the Office of Administrative Hearing testified in favor of
HB 1017. (Attachment #1) His testimony contains information regarding the number of
hearings the department heard and also the budget analysis. (An organizational chart is
Attachment G.) This bill came out of the House without any amendments.

Chairman Holmberg: You might be interested to note that 20-15 which is the OMB budget
had in its language, telling agencies how to pay out the money. That has a 4 in1 ....so the
budget itself would not be changed because the dollar amounts are the same.

Allen Hoberg: Continuing testimony.

Senator Kilzer. With the increasing costs, are you able to pass some of these costs on to
your clients.....particularly the DHS and WSI?

Allen Hoberg: Yes and no. We bill all agencies that we provide services for .....we don't
have any general funds. Our billing rate is based on the previous biennium, so the next
biennium billing rate will be based on cost this biennium. We have to be very carefui on

--how we spend our monies and how we spend our time to make sure we are able to cover

all our costs. The increases will be passed on, but somewhat difficult for us. Sometimes it
will be involving considerable working. hours, but as long as the cases flow in, and we are
able to provide those services, we have been able to cover the cost of increase, salaries,
etc. ‘

§

Senator Warner: What is the nature of hearing you do for DHS?
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Allen Hoberg: We do about 30 different types of hearings, Medicaid, Day Care, Child
abuse and neglect, development disabilities, etc. We do not do child support. Child
Support is done by administrative offices. Our case load is increasing in DHS ..... a large
part is due to a big increase in child abuse and neglect type hearings. Our counter parts in
other states along with us are seeing a large increase of those types of hearings.

Senator Wanzek: What are minimum requirements of an ALJ?

Allen Hoberg: The law currently states that the ALJ must be a member of the State Bar
and a graduate of law school and has the bar exam in the state of ND. We have one
administrative law judge who is grandfathered- in who is not a lawyer, but | am required by
law, the next judge | would hire would have to be an lawyer. That person who is
grandfathered- in has 30 years in of hearing experience and operates much like an
attorney. She does a very good job.

Senator Grindberg: Why does this country and region have such an increase of child
abuse?

Allen Hoberg: Some of it is a focus on what is going on within the families; probably what
is being discovered now that wasn’t discovered before. The social problems these days,
drugs and other things have multiple factors. That question could be answered better by
the social people who deal with that on a daily bases. In the hearings, we try to decide if
someone did abuse, the causes, multiple causes in many cases.

Chairman Holmberg: Close the meeting.
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Explanation or reason for introduction of bill/resolution:

A ROLL CALL VOTE FOR A DO PASS ON THE BUDGET FOR THE OFFICE OF
ADMINISTRATIVE HEARINGS.

Minutes: You may make reference to “attached testimony.”

Chairman Holmberg called the committee to order on Friday, March 18, 2011in reference to
HB 1017. All committee members were present except Senator Warner. Sara Chamberlin,
Legislative Council and Tammy R. Dolan, OMB were present.

Chairman Holmberg: We have a motion for a DO PASS by Senator Wardner. Seconded
by Senator Robinson. Would you call the roll on a DO PASS on 1017 on Administrative
Hearings.

A ROLL CALL VOTE WAS TAKEN ON A DO PASS ON 1017. YEA: 11; NAY: 1; ABSENT:
0. Senator Robinson will carry the bill. The hearing on HB 1017 was closed.
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Com Standing Committee Report Module ID: s_stcomrep=49-007-
March 18, 2011 12:17pm Carrier: Robinson

REPORT OF STANDING COMMITTEE
HB 1017: Appropriations Committee (Sen. Holmberg, Chairman) recommends DO
PASS (11 YEAS, 1 NAYS, 1 ABSENT AND NOT VOTING). HB 1017 was placed on
the Fourteenth order on the calendar.

{1} DESK (3) COMMITTEE Page 1 s_stcomrep_49_007
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Prepared by the North Dakota Legislative Council
staff for House Appropriations

Department 140 - Office of Administrative Hearings

House Bill No. 1017

January 17, 2011

FTE Positions General Fund Other Funds Total
2011-13 Executive Budget 5.00 $0 $1,827,199 $1,827,199
2008-11 Legisiative Appropriations 5.00 0 1,498,712 1,498,712
Increase (Decrease) ' 0.00 $0 $328,487 $328,487
Agency Funding FTE Positions
:2.00 $183 9.00 8.00 8.00
1.80 )
LN 150 8.00 R
$1.31 .
2 $1.20 | : ﬁ? 500
2 5.00
= $1.00 = 4.00 _
$0.80 — )
$0.60 — 3.00
$0.40 — 2.00
$0.20 — 1.00
$0.00 $0.00 $0.00 $0.00
$0.00 T - — 0.00 r T
2005-07  2007-09  2009-11 2011-13 2005-07 2007-09  2009-11 201113
Executive - Exacutive
Budget Budget
BGeoneral Fund QOQther Funds
Executive Budget Highlights
General Fund Other Funds Total
1. Adds funding for additional professional services to $239,300 $239,300
accommodate an anticipated increase in the hearing caseload
relating to Workforce Safety and Insurance
2. Adds funding for additional rent due to an anticipated move from $17.600 $17,600

the Land Department building to another location at the end of

the 2009-11 biennium

Continuing Appropriations

No continuing appropriations for this agency.

Significant Audit Findings
There are no significant audit findings for this agency.

Major Related Legislation
At this time, no major legislation has been introduced affecting this agency.
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TO: Sixty-second Legislative Assembly

State of North Dakota
House Appropriations Committee - Human Resources Division

FROM: Allen C. Hoberg, Director
Office of Administrative Hearin

RE: OAH 2011-2013 Operating Budget Request
House Bill No. 1017

DATE: January 20, 2011

. The 2009—2011 biennium has been a relatively good biennium for the Office of
Administrative Hearings ("OAH"), a return to normal operations plus some
improvements. For the entire biennium OAH has again been conducting Workforce
Safety and Insurance ("WSI") administrative hearings, unlike last biennium when WSI
left OAH and then came back to OAH with the passage of 2008 Initiated Measure No. 4.
The number of requests for hearings received from all of OAH's user agencies, boards,
commissions, and local entities has increased. OAH now has hearing performance
guidelines implemented for all of its user state agencies, boards, and commissions.
OAH issued its first biennial report for the 2007-2009 biennium in December 2009.

OAH continues to receive requests.to conduct administrative hearings from many
' different state agencies, boards and commission, and from local entities. Over the
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years, OAH has conducted hearings for over 70 different state and local government
agencies or entities. Some agencies make many requests for hearings each year, while
others have made only a few requests for hearings since OAH was established in 1991.
For example, in calendar year 2009, 22 different agencies or entities made 415
requests for hearings (Attachment “A”), and in calendar year 2010, 23 different agencies
or entities made 436 requests for hearings (Attachment “B”). For comparison, in
calendar year 2008, 24 different entities made 344 requests for hearings (Attachment
“C"). In 2009 and 2010 combined, 30 different agencies or entities made 851 requests
for hearings. OAH numbers its cases by calendar year; e.g., 20110001 would be the
first request for a hearing received in 2011. Attachment “D” shows the number of
hearings actually held for calendar years 2009 and 2010, 423. Thus, about half of the
hearing requests actually went to hearing in those two years. Attachment “E” shows the
number of prehearing conferences actually held for calendar years 2009 and 2010.
Prehearing conferences are usually held for the more complex hearings. 195

prehearing conferences were held during those two years.

For the first 18 months of this biennium, through December 31, 2010, 25 different

agencies or entities have made 651 requests for hearings. See attachment “E.” As you

7

can see, the bulk of requests for heaf_ings each biennium come from two agencies, the
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Department of Human Services and WSI. Another frequent OAH user, much more so

recently, is the Public Service Commission.

OAH conducts hearings for state and local agencies and entities that are required to
use OAH (see N.D.C.C. §§ 54-57-03(1); 40-51.2-12; 40-47-01.1; and 15.1-15-08), for
state agencies that voluntarily use OAH (e.g., the Public Service Commission, the
Insurance Department, the Industrial Commission, the Department of Transportation for
dealer licensing hearings, and Student Loans of North Dakota for student loan
hearings), and for local entities that voluntarily use OAH (cities and counties that use
OAH to conduct such hearings as employee discipline, tobacco sales enforcement, or

public nuisance abatement hearings).

OAH's structure for conducting hearin'gs is five permanent FTEs - 3 ALJs and 2 support
staff, and seven temporary, contract ALJs. See attached organizational chart,
Attachment “G.” Six of OAH's contract ALJs conduct almost entirely WSI hearings. One
contract ALJ conducts entirely PSC hearings. OAH's three full-time permanent ALJs
conduct a mixture of different agency hearings but, primarily, DHS and PSC hearings.

OAH proposes to move forward into the 2011-2013 biennium with the same structure.
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BUDGET ANALYSIS

OAH's 2009-2011 budget for administrative hearings shows funding at $1,498,712.
When OAH submitted its requested 2009-2011 budget to the governor there remained
uncertainty as to how OAH would continue its operations, under what structure as to the
use of contract ALJs. As a result, the amount requested in operating expenses for
payments to contract ALJs was underestimated. We have exceeded that estimated
amount for the 2000-20011 biennium already. Thus, for the coming biennium OAH is
requesting an increase of $239,300 for payments to contract ALJs. OAH is also asking
for an increase in operating expenses for building rent. OAH has now moved to a new
location, effective January 1, 2011, because of Land Department staff expansion in our
previous location in the Land Department building where OAH had been located since
1997. OAH anticipated this move and asked for a $17,600 increase in building rental for
this next biennium. The total increase in operating expenses for OAH for the coming
biennium is $256,900. | noted in my budget analysis last biennium that it was quite
possible that OAH would exceed its operating budget appropriation because of
increased use of contract ALJs to conduct WSI hearings, and that is what happened.
We were alerted to the possibility of having to move from the Land Department building

after the start of this biennium and now we have had to move.
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OAH requested a budget of $1,775,367 to the governor for the 2011-2013 biennium.
This included a $19,755 (2.2 percent) increase in salaries to address the 5 percent
increase that was only funded for half of the current biennium under the phased-in 5
percent/5 percent increase passed !a:st session for all state agencies. Other than this
increase, OAH salaries remain the same in the budget OAH requested to the governor.
There were no special equity salary increases included in OAH's budget request. The
governor's executive budget recommendation for OAH does include the compensation
package the governor recommended for all state agencies. Thus, the governor's
recommendation for salary increases for OAH staff totals $71,587 (OAH's requested
increase of $19,755 plus the governor's compensation package of $51,832). The

governor's total executive recommendation for OAH is $1,827,199.

OAH continues to perform a vital task for state and local agencies, boards,
commissions, and other governmental entities, both for mandatory and voluntary users
of OAH's services, holding a wide variety of types of administrative hearings for these
users. We believe that with OAH's current structure and the governor's executive
budget recommendation, OAH will continue to meet the administrative hearing
requirements of all those users of OAH's services which depend on OAH to conduct

their hearings. Having a separate entity such as OAH for conducting administrative
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hearings allows for the fair and independent conduct of these hearings for government

and for the citizens of North Dakota.

fz



ATTACHMENT

I‘All

Total Requests Received by Agency
Files Received Between 01-01-2009 and 12-31-2009
Office of Administrative Hearings

Agency # of Files Received

[BND, Student Loans of North Dakota ] 4] 0.96%]
[Corrections - Parole & Probation | 1| 0.24%]
|Corrections & Rehabilitation - Dept. of | 1[ 0.24%{
[DHS, Human Services, Department of [ 205] 49.40%
|Game and Fish Department l 5! 1.20%4
[Heaith, Department of | 3| 0.72%)|
!Human Resource Management Services | 7\ 1.69%|
[IC, Insurance Commissioner ] 2| 0.48"/.|
lLabor, Dept. of | 3| 0.72%
JMedical Examiners, State Board of | 6[ 1.45%|
|Nursing, State Board of | 21 0.48'/.!
1Peace Officers Standards and Training Board | 2] 0.48%_\
|Pharmacy, State Board of ] 2| 0.48%|
PSC, Public Service Commission | 22| 5.30%
[Psychologist Examiners, State Board of | 1] 0.24%)
[Pubtic Instruction, Department of | 3] 0.72%)
[Real Estate Commission | 1| 0.24%|
|State, Secretary of 1 1| 0.24“/4
[Transportation. Department of ] 1| 0.24‘/-|
[Velva Public School District I 1| 0.24%]
IWater Commission, State/State Engineer | 2| 0.4B%|
ﬁNorkforca Safety & Insurance | 140| 33.73'/.]

Grand Total: | 415]

1/7/2011



ATTACHMENT "B"

Total Requests Received by Agency
Files Received Between 01-01-2010 and 12-31-2010

Office of Administrative Hearings

Agency # of Files Received

IAgricuIture Commissioner l 1 [ 0.23%]
1Attorney General, Office of I 2[ 0.46'@
!EQD. Student Loans of North Dakota 1 2] 0.46‘/.]
'DHS, Human Services, Department of | 182] 41.74%|
[F1, Financial Institutions, Department of | 1| 0.23%
[Gama and Fish Department | 3] 0.69"/.]
[Grand Forks Public School District | 1| 0.23%|
[Health, Department of | 1| 0.23%]
!Human Resource Management Services \ 9] 2.06%}
|IC. insurance Commissioner | 9| 2.06%|
[Industrial Gommission | 1] 0.23%]
jMedicaI Examiners, State Board of | 5[ 1.1 5%|
[Milk Marketing Board | 1| 0.23%|
|Minot State University \ 1| 0.23%]
[Nursing, State Board of | 2| 0.46%]
[Peace Officers Standards and Training Board { 1| 0.23%)
[Pharmacy, State Board of l 12| 2.75%)
IPSC, Public Service Commission | 31] 7.11'/.'
|Public Instruction, Department of | 6| 1.38"/.]
[Securities Department | 1| 0.23'/.1
(Transportation, Department of } 1| 0.23%|
FWater Commission, State/State Engineer | 21 0.46%]
iWorkforce Safety & Insurance | 161| 38.93%1

Grand Total: L 436|

17772011 1



ATTACHMENT

Ilcll

Total Requests Received by Agency
_ Files Received Between 01-01-2008 and 12-31-2008

Office of Administrative Hearings

Agency # of Files Received
[Agriculture Commissioner ] 1| 0.29%}
‘Attorney General, Office of | 2| 0.58%}
[BND, Student Loans of North Dakota | 5| 1.45%)
County, Burleigh ] 1| 0.29%)
[DHS, Human Services, Department of | 208] 60.47%]
|Game and Fish Departmant | 2] 0.58%|
[Health, Department of | 1| 0.29%)
[Human Resource Management Services | 4[ 1.16‘/.]
|IC, Insurance Commissioner | 4] 1.16%1
Wledical Examiners, State Board of l 4] 1.16"/.]
[Minot Public School District ] 1] 0.29%!
INursing, State Board of ] 1] 0.29%
[Pharmacy, State Board of ‘ 1i 0.29%]
Professional Engineers & Land Surveyors Board [ 2| 0.58%|
[PSC, Public Service Commission \ 16| 4.65%
[Public Instruction, Department of i 4| 1.1 6"/4
iReal Estate Appraisers, Board of i 1| 0.29%]
[Real Estate Commission | 5| 1.45%|
[RIO, Retirement & Investment Office l 1] 0.29%!
|Transportalion, Department of | 2| 0.58%|
|Veterans Affairs, Department of | 1| 0.29%!
[Water Commission, State/State Enginger | 2] 0.58%|
[Williston, ND, City of ! 1| 0.29%|
|Workforce Safety & Insurance | 74| 21.51%)
Grand Total: | 344]

1772011




ATTACHMENT "D"

Hearings Held (by Calendar Year)
eld Between January 1, 2009, and December 31, 2010

ice of Administrative Hearings Jan. 1. 2009 Jan. 1. 2010
through through
Agency TOTALS Dec. 31, 2009 Dec. 31, 2010

19 Walter Commiss

Ty

ion, State/State Engineer 1 0 1

Grand Totals 423 220 203

Friday, January 07, 2011 Page [ of 1



Prehearing Conferences Held (by Calendar Year) ATTACHMENT "E"
eld Between January 1, 2009, and December 31, 2010

ice of Administrative Hearings Jan. 1. 2009 Jan. 1. 2010
through through
Agency TOTALS Dec. 31, 2009 Dec. 31, 2010
1 Agriculture Commissioner 1 0 1

Grand Totals 185 102 93

sy

Friday, January 07, 2011 ' Page 1 of |



. ATTACHMENT "F"
Request Comparison by Year

iles Received Between July 1, 2009, and December 31, 2010

Administrative Hearl July 1, 2009, July 1, 2010,
ice of Administrative Hearings ‘ hroug n th roug "
J 30, 2010 Dec, 31, 2010
Vioency TOTALS Hne “e
Agriculture Commissioner 1 1 0

BND, Student Loans of North Dakota
éDHS,{f@?}m M gDapartme to

Fl, Financial Instltuhons, Department of 1 0 1

Pharmacy, State Board of ’ 14 5 9
HRBIET : SPS—— .

‘ -Ii*Seice:Gomio’n
1§ .:t.

Workforce Safety & Insurance 229 137 92

Grand Totals 651 416 235

Friday, January 07, 2011 Page 1 of 1



ATTACHMENT "G"

OFFICE OF ADMINISTRATIVE HEARINGS
ORGANIZATIONAL CHART

January 1, 2011

Allen C. Hoberg

Director/Administrative Law Judge

Position No. 837

Bonny M. Fetch

Lead Administrative Law Judge
(Department of Human Services)

Position No. 839

Susan L. Bailey
Administrative Law Judge
Position No. 10295

Seven (7) Temporary Administrative Law Judges
Designated on a contract, case-by-case basis
[John Allen, Norman Anderson, Rosellen Sand,
Janet Seaworth, Reed Soderstrom, Benjamin
Thomas, Al. Wahi]

Frances Zuther

{Admin $taﬁ Cfficer 1) {Office Manager)

Pasition No. 838

Louise M. Wetzel
(Admin Asst 1)
Position No. 842
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OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF NORTH DAKOTA
2911 North 14th Street - Suite 303
Bismarck. North Dakota 58503

Allen C. Hoberg TO1 23283200
DIRECTOR MEMORANDUM Fax 701-328-3254
vabiund.gov
wwnwid gan/oah

TO: Sixty-second Legislative Assembly

State of North Dakota
Senate Appropriations Committee
e

FROM: Allen C. Hoberg, Director ‘3&{'&)
3

Office of Administrative Hearing /

RE: OAH 2011-2013 Operating Budget Request
House Bill No. 1017

DATE: March 3, 2011

' 0 The 2008-2011 biennium has been a relatively good biennium for the Office of
Administrative Hearings ("OAH"), a return to normal operations plus some
improvements. For the entire biennium OAH has again been conducting Workforce
Safety and Insurance (“WSI") administrative hearings, unlike last biennium when WS
left OAH and then came back to OAH with the passage of 2008 Initiated Measure No. 4.
The number of requests for hearings received from all of OAH's user agencies, boards,
commissions, and local entities has increased. OAH now has hearing performance
guidelines implemented for all of its user state agencies, boards, and commissions.

OAH issued its first biennial report for the 2007-2009 biennium in December 2009.

OAH continues to receive requests to conduct administrative hearings from many

different state agencies, boards and commission, and from local entities. Over the
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House Appropriations Committee - Human Resources Division
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years, OAH has conducted hearings for over 70 different state and local government
agencies or entities. Some agencies make many requests for hearings each year, while
others have made only a few requests for hearings since OAH was established in 1991.
For example, in calendar year 2009, 22 different agencies or entities made 415
requests for hearings (Attachment "A”), and in calendar year 2010, 23 different agencies
or entities made 436 requests for hearings (Attachment “B"). For comparison, in
calendar year 2008, 24 different entities made 344 requests for hearings
(Attachment “C”). In 2009 and 2010 combined, 30 different agencies or entities made
851 requests for hearings. OAH numbers its cases by calendar year; e.g., 20110001
would be the first request for a hearing ref;eived in 2011, Attachment “D" shows the
number of hearings actually held for calendar years 2009 and 2010, 423. Thus, about
half of the hearing requests actually went to hearing in those two years. Attachment "E”
shows the number of prehearing conferences actually held for calendar years 2009 and
2010. Prehearing conferences are usually held for the more complex hearings. 195

prehearing conferences were held during those two years.

For the first 18 months of this biennium, through December 31, 2010, 25 different
agencies or entities have made 651 requests for hearings. See attachment “F.”  As you

can see, the bulk of requests for hearings each biennium come from two agencies, the



Sixty-second Legislative Assembly

State of North Dakota

House Appropriations Committee - Human Resources Division
March 3, 2011

Page 3

Department of Human Services and WSI. Another frequent OAH user, much more so

recently, is the Public Service Commission.

OAH conducts hearings for state and local agencies and entities that are required to
use OAH (see N.D.C.C. §§ 54-57-03(1); 40-51.2-12; 40-47-01.1; and 15.1-15-08), for
state agencies that voluntarily use OAH (e.g., the Public Service Commission, the
Insurance Department, the Industrial Commission, the Department of Transportation for
dealer licensing hearings, and Student Loans of North Dakota for student loan
hearings), and for local entities that voluntarily use OAH {cities and counties that use
OAH to conduct such hearings as employee discipline, tobacco sales enforcement, or

public nuisance abatement hearings).

OAH's structure for conducting hearings is five permanent FTEs - three ALJs and two
support staff, and seven part-time, contract ALJs. See attached organizational chart,
Attachment “G." Six of OAH's contract ALJs conduct almost exclusively WSI hearings.
One contract ALJ conducts exclusively PSC hearings. OAH's three full-time permanent
ALJs conduct a mixture of different agency hearings but, primarily, DHS, PSC, and
HRMS employee grievance hearings. OAH proposes to move forward into the

2011-2013 biennium with the same structure.
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BUDGET ANALYSIS

OAH’s 2009-2011 budget for administrative hearings shows funding at $1,498,712.
When OAH submitted its requested 2009-2011 budget to the governor, there remained
uncertainty as to how OAH would continue its operations, under what structure as to the
use of coniract ALJs. As a result, the amount reque_sted in operating expenses for
payments to contract ALJs was underestimated. We have exceeded that estimated
amount for the 20(50—20011 bienn‘ium already. Thus, for the coming biennium OAH is
requesting an increase of $239,300 for payments to contract ALJs. OAH is also asking
for an increase in operating expenses for building rent. OAH has now moved to a new
location, effective January 1, 2011, because of Land Department staff expansion in our
previous location in the Land Department building where OAH had been located since
1997. OAH anticipated this move and asked for a $17,600 increase in building rental for
this next biennium. The total increase in operating expenses for OAH for the coming
biennium is $256,900. 1 noted in my budget analysis last biennium that it was quite
possible that OAM would exceed its operating budget appropriation because of
increased use of contract ALJs to conduct WSI hearings, and that is what happened.
We were alerted to the possibility of having to move from the Land Department building

after the start of this biennium and now we have had to move.
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OAH requested a budget of $1,775,367 to the governor for the 2011-2013 biennium.
This included a $19,755 (2.2 percent) increase in salaries to address the 5 percent
increase that was only funded for half of the current biennium under the phased-in 5
percent/5 percent increase passed last session for all state agencies. Other than this
increase, OAH salari_es remain the same in the budget OAH requesled to the governor.
There are no special equity salary increases included in OAH's budget request. The
governor's executive budget recommendation for OAH does include the compensation
package the governor recommendgd for all state agencies. Thus, the governor's
recommendation for salary increases for OAH staff totals $71,587 (OAH's requested
increase of $19,755 plus the governor's compensation package of $51,832). The
governor's total executive recommendation for OAH is $1,827,199. We understand that
there may be changes to the governor's recommendation as to the salary package for

OAH but HB 1017 did come out of the House without any amendments to it.

OAH continues to perform a vital task for state and local agencies, boards,
commissions, and other governmental entities, both for mandatory and voluntary users
of OAH's services, holding a wide variety of types of administrative hearings for these
users. We believe that with OAH's current structure and the governor's executive
budget recommendation, OAH will continue to meet the administrative hearing

requirements of all those users of OAH's services which depend on OAH to conduct
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their hearings. Having a separate entity such as OAH for conducting administrative
hearings allows for the fair and independent conduct of these hearings for government

and for the citizens of North Dakota.

fz



ATTACHMENT

“A'

Total Requests Received by Agency
Files Received Between 01-01-2009 and 12-31-2009

Office of Administrative Hearings

Agency # of Files Received
IBND, Student Loans of North Dakota | 4] 0.96%]
[Corrections - Parole & Probation | 1] 0.24%)
[Corrections & Rehabilitation - Dept. of . | 1] 0.24%]
'DHS, Human Services, Department of l 205| 49.40%]
{Game and Fish Department L 5] 1.20%
[Health, Department of | 3 0.72%)
[Human Resource Management Services I 7\ 1.69'7_.]
fic, insurance Commissioner [ 2] 0.48%)|
lLabor, Dept. of \ 3] 0.72%
|Medica| Examiners, State Board of [ GI 1.@
[Nursing, State Board of ] 2 0.48%]
|Peace Officers Standards and Training Board | 2| 0.48%]
[Pharmacy, State Board of . | 2| 0.48%)
[PSC, Public Service Commission | 22| 5.30%]
|Psychologist Examiners, State Board of I 1{ 0.24'/-‘
[Public Instruction, Department of [ 3| 0.72%]
'Real Estate Commission - ] 1] 0.@
lgtate, Secretary of l 1[ 0.24%]
{Transportation, Department of ] 1| 0.24%)
{Velva Public School District | 1] 0.24%
[Water Commission, StatefState Engineer | 2| 0.48%
{Workforce Safety & Insurance } 140! 33.73%
|

Grand Total:

1/7/2011



ATTACHMENT "B"

Total Requests Received by Agency
Files Received Between 01-01-2010 and 12-31-2010
Office of Administrative Hearings 7

Agency # of Files Received

[Agriculture Commissioner 1 1] 0.23%
[Attorney General, Office of | 2 0.46%]
[BND, Student Loans of North Dakota | 2| 0.46%|
leS, Human Services, Department of [ 132] 41.74‘/.]
[F1, Financial Institutions, Department of . 1 1| 0.23%)
|Game and Fish Department | 3\ 0.69%1
[Grand Forks Public School District l 1| 0.23%
Health, Department of [ 1 0.23%
[Human Resource Management Services 1 9| 2.06%]
|IC, Insurance Commissioner | 9] 2.06%1
llndustria! Commission I . 1[ 0.23%|
[Medica! Examiners, State Board of | 5| 1.15%]
[Milk Marketing Board } 1| 0.23%]
[Minot State University | 1] 0.23%
[Nursing, State Board of | 2| 0.46%)
Feace Officers Standards and Training Board [ 1] 0.23'é|
IPharmacy, State Board of [ 12] 2.75%)
IPSC, Public Service Commission I 34| 7.41%
[Public Instruction, Department of I 6‘ 1.38‘/.\
|Securities Department I 1[ 0.23%
|Transportation, Department of [ 1[ 0.23%
|water Commission, State/State Engineer ] 2] 0.46%]
{Workforce Safety & Insurance [ 161 36.93%)

Grand Total: | 43g|

14772011 1



ATTACHMENT

Ilcﬂ

Total Requests Received by Agency
Files Received Between 01-01-2008 and 12-31-2008

Office of Administrative Hearings

Agency # of Files Received
[Agricu!ture Commissioner I 1l 0.29'@
|Attorney General, Office of | 2| 0.58%)
[BND, Student Loans of North Dakota ] | 1.45%]
|County, Burleigh ] 1| 0.29%|
[DHS, Human Services, Department of | 208! 60.47°%]
[Game and Fish Department [ 2| 0.56%)
[Health, Department of | 1| 0.29%)
]Human Resource Management Services [ 4] i1 6%]
|IC, Insurance Commissioner l 41 1.16%}
[Medical Examiners, State Board of | 4] 1.16%
[Minot Public School District | 1] 0.29%!
[Nursing, State Board of [ 1| 0.29%)
[Pharmacy, State Board of - | 1] 0.29%]
[Professional Engineers & Land Surveyors Board | 2| 0.58%|
[PSC, Public Service Commission [ 16] 4.65%)
[Public Instruction, Department of [ 4] 1.16%)
|Real Estate Appraisers, Board of 1 1[ 0.29‘/.|
lReaI Estate Commission | 5] 1.45'/.}
[RIO, Retiroment & Investment Office | 1l 0.29'/.\
[Transportation, Department of [ 2] 0.58%]
{Veterans Affairs, Department of | 1| 0.29%]
{Water CommIssion, State/State Engineer | 2| 0.58%]
[Williston, ND, City of [ 1| 0.29%)
[Workforce Safety & insurance | 74| 21.51%)
Grand Total: | 344]

1/7/2011




ATTACHMENT "D"

Hearings Held (by Calendar Year)
eld Between January 1, 2009, and December 31, 2010
e of Administrative Hearings Jan. 1, 2009, Jan. 1, 2010,

through through
TOTALS Dec. 31, 2009 Dec. 31, 2010

ency

5 Grand Forks Public School District 1 0 1

FeTs g UL Gy
- it 3

- AT B s% 2
13 PSC, Public Service Commission 13 22
WA AT
oard of

17 Transportation, Department of 2 2 0

Bparant o g
3r R L 5 A SN e G G £ R
19 Water Commission, State/State Engineer 1 0 1

Grand Totals 423 220 203

Friday, January 07, 2011 Page 1 of 1



Prehearing Conferences Held (by Calendar Year) ATTACHMENT "E”
Id Between January 1, 2009, and December 31, 2010

of Administrative Hearings Jan. 1, 2009, Jan. 1, 201 0,
through through
HCy TOTALS Dec. 31, 2009 Dec. 31, 2010
1 Agriculture Commissioner 1 0 1

Psychotoglst Examiners, Slate Board of

i Tl

21 Workforoe Safety & Insurance 77 44 33

Grand Totals 195 102 a3

Friday, January 07, 2011 Page 1 of 1



' . ATTACHMENT "F"
Request Comparison by Year

iles Received Between July 1, 2009, and December 31, 2010

Administrative Heard July 1, 2009, July 1, 2010,
¢ of Administrative Hearings through through
June 30, 2010 Dec. 31, 2010

ney TOTALS

AR S TR L

Grand Forks Public School District 1 0 1

e ALY

Human Resource Management Services 14 ‘ 10 4

Eing, State Board of
WG L E e S

0
A T S it
tion, Department of

Grand Totals 651 416 235

Friday, January 07, 2011 Page 1 of ]



ATTACHMENT "G"

OFFICE OF ADMINISTRATIVE HEARINGS
ORGANIZATIONAL CHART
January 1, 2011

Frances Zuther
{Admin Staff Officer 1) (Office Manager)
Position No. 838

L.ouvise M. Wetzel
{Admin Asst |1}
Position No. 842




