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Chairman Keiser: Opened the hearing on HB 1560 relating to the liability of
nonmanufacturing sellers.

Jasper Schneider ~ Representative from District 21. Introduces the bill and Dennis Johnson.
Dennis Johnson ~ Licensed Attorney, MeKenzie County State’s Attorney. See testimony
attachment.

Chairman Keiser: Could you explain on page two subsection three, the first part, what does
that mean?

DJohnson: The statues of limitations are quite short, four years. Commercial products are
four years and a law suit is brought three years and 10 months after the injury occurs. During
discover, that product is manufactured in Mexico, at that point it's too late to sue that Mexican
Company. At that point the plaintiff will come back in and ask the court to reinstate all other
sellers the chain of distribution as part of the plaintiff in time. By the time you get into litigation,
it may be too late to sue the manufacturer as you discover who it is. Under current law sellers
and suppliers are let off the hook, only the manufacturer is held responsible.

Representative Nottestad: Has this type of legislation been passed in many other states.
DJohnson: It has.

Representative Nottestad: Would that legislation in other states hold over manufacturers?
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. DJohnson: | can't answer that.

Representative Nottestad: In this legislation in your estimation would cover domestic

manufacturer and foreign manufacturer dealing to the retailer?

DJohnson: Yes.

Vice Chairman Kasper: On page two, lines 14 & 15, can you explain what that means.

DJohnson: It closes the door to local courts. If they don’t have a store in North Dakota, there

is no jurisdiction in North Dakota. The last two paragraphs only alfow North Dakota courts to

have jurisdiction over that foreign company or out of state company.

Representative Boe: Is there a risk in this, someone would wait until we didn't if recourse?

DJohnson: This would fix that.

Chairman Keiser: Could there be some unintended consequences of this legislation, that
. being retailers pull out of the state.

DJohnson: 1 see a bigger risk of selling bad products in North Dakota.

Chairman Keiser: Say the first two or three lawsuits come in, what would the retailers have to

do?

DJohnson: They would have to take a closer look who is the supplier.

Chairman Keiser: It's more than just a relationship.

DJohnson: If you want to know who the target is in a product liability law suit, it is always the

manufacturer.

Vice Chairman Kasper: Without this bill, North Dakota citizen could still sue the manufacturer,
but they need to go where the manufacturer lives. This bill says that if we sue, they have to
come to North Dakota.

DJohnson: That correct.

Vice Chairman Kasper: Could a retailer use this statue to sue a manufacturer?
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. DJohnson; Absolutely.

Representative Amerman: If | were a manufacturer in China, this new law, we could bring

them here and make them answer, How do we make them come here?

DJohnson: That’s puts the responsibility to the company that is importing in large quantities
and does have a relationship with that manufacturer.

Representative Amerman: If | ordered on line direct from China and China has a relationship
with New York, but | ordered direct from China, so you are saying, even though | had nothing
to do with New York, | can bring them in?

DJohnson: No.

Representative N Johnson: | own a grocery store and sell a toy. Later it is defective and

somebody was injured. | sue the grocery store or do they go back and sue everyone along the

. line?

Ddohnson: The local court was sued so we can keep the case in the North Dakota courts.
Representative Boe: Under contract terms, sign away your rights in sue in North Dakota
(inaudible).

DJohnson: Your contract is still going to hold, that agreement is where that jurisdiction will
probably going to hold.

Vice Chairman Kasper: If a consumer who bought the product was harmed, the agreement
would not apply to the consumer if that consumer brought the lawsuit because the consumer
did not assign the agreement.

DJohnson: At that point it would not apply to the consumer because the consumer did sign

that agreement. It is also a probable that North Dakota retailer will not sign that agreement as

.well.
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Chairman Keiser: If we were to pass this and have the Interstate Commerce, does it take
precedence, does the Federal government just say, it nice that you passed but it's interstate
commerce and that doesn’t fall under your jurisdiction.

DJohnson: That would be an extension to our long arm statue. Interstate commerce would
have to say it's a federal issue; therefore it belongs in federal court. Judges would decide that
one.

Chairman Keiser: Would it eventually make it to federal court?

DJohnson: It may or in federal court in North Dakota.

Mike Ames ~ Agri Industries, Inc. See testimony attachment.

Representative Clark: Wouldn't there be some responsibility on the crews that these threads

were different?

. Ames: We noticed right away. We are in a situation where we have an open hole and time is

of the essence.

Chairman Keiser: How many suppliers do you have and what was your track record with this
Mandan supplier?

Ames: We bought over 75% from them and spent 30 to 40 thousand dollars a month.
Chairman Keiser: Why didn’t they support you on this one?

Ames: It blew me away. It was the decision of the local manager.

Representative Clark: Can you describe what was wrong with these threads.

Ames: It was our understanding it was got out of gage. They weren't cutting them deep
enough.

Representative Amerman: Question for DJohnson, | work for Bobcat, which is a Korean

. company, it manufactured here in North Dakota, under current law we could go under
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. manufacturing. If Tucson, if they wanted to be cost effective, they want to manufacture in
Korea, we can't go after Tucson now because it's manufactured in Korea?
DJohnson: You can go after but go after them through the Hate Convention which means a
long, drawn out processes, maybe in Federal or Foreign Court.
Representative Clark: Obviously, when they are not properly put together, you would know
that, what responsibility goes with person who is doing the installation?
DJohnson: North Dakota is a state where they have taken the law and makes it responsible
for everyone for their share of the fault.
Representative Ruby: Why wouldn’t the installer or contractor be able to be protect by the
same law because he did everything right.
DJohnson: Because he had a contract for a good water well. He had that responsibility
. contractually and legally.
Representative Ruby: He assumed the liability of the work and the products he supplied.
DJohnson: This is a contract that has many paragraphs to make sure the city had a good well.
Representative Boe: What is the casing?
DJohnson: $30,000, without the labor but the whole job, $100,000.
Representative Clark: What would have happen at the point of discovery that threads were
improper, who is responsible or in jeopardy?
DJohnson: Mr. Ames is because he has a hole now.
Representative Clark: |s the distributor at fault also?
DJohnson: The distributor did not manufacture that pipe, did not cut the pipes in the pipe and
still has the legal responsibility.
Anyone here to testify in opposition to HB 1560.

Katie Aitchison~Bismarck-Mandan Chamber of Commerce. See testimony attachment.
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. Vice Chairman Kasper: [f retail were to decide to stay in business, the insurance rates would
be so high. Has the organization check the rates to what they would go to?
Aitchison: That was a board member's comment.
Representative Schneider: It seems you are presuming a lot. Have you check with other
chamber of commerce in other states?
Aitchison: No, we have not.
Chairman Keiser: Is this a board or committee position?
Aitchison. Yes itis, it's the committee.
Representative Amerman: On the third paragraph, if this bill were to pass, every car
dealership immediately liable and go awry.

Aitchison: | don't know.

. Representative Schneider: You state large manufacturers would be safer pulling their
business out of North Dakota versus facing potential lawsuits? Do you really think they will pull
out?

Aitchison: Not immediately, but realistic notion.

Representative Nottestad: Has other states lost big retails business because of their
legislation?

Aitchison: | don't know.

Vice Chairman Kasper. We currently have warranties and lemon laws, doesn't that protect
against your concern.

Aitchison: It certainly may.

Representative Schneider: I'm sure your chains don't want to sell defective products. If this

law were passed, do you think the chamber on the whole put more pressure on the federal

government?
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Aitchison: (inaudible)
Anyone here in neutral position?
Mike Rud~North Dakota Retailers Association. | would like some clarification into the law,

does it mean to average retailer, not only the large retail.

Chairman Keiser: The intent of the law is for the plaintiff to be able to go after them if there is a

defective product regardless of where it's manufactured.

Rud: So you are saying the retailer is becoming subject to any defect?

Chairman Keiser: Yes.

Representative Boe: The way | understand it that they would accept the liability along with the
distribution of the product.

Chairman Keiser: Wholesalers and distributors are also brought in, not just the manufacturer
of the defective product.

DJohnson: Paragraph two of the existing law basically states, says that it cannot obtain
dismissal from a lawsuit. Only change to the statue is paragraph four is the dismissal would
not be granted if the product is manufacturer in a foreign or the manufacturer is not subjected
to North Dakota law. So the local retailer in North Dakota still has this law to allow that retailer
to be dismissed from the lawsuit if it made in North Dakota or United States. If the defective
part is made in the United States or out of the country, the North Dakota retailer is out.

Vice Chairman Kasper: | think the current law on section two, it clear that the retailer will be
out of the lawsuit with the exception of A, B, C at the bottom of page one, was that not correct?
DJohnson: Yes, but if it's manufactured in a foreign country, those don’t apply.
Representative Schneider: What would happen to this bill if it were passed, in subsection four,
remove it, what would happen?

DJohnson: It basically provides the North Dakota retailer would not subject to the lawsuit.
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. Representative N Johnson: On the back page, line two, what does it mean to vacate the order

of dismissal and reinstate?

DJohnson: If he would have brought a lawsuit and you don’t know who the manufacturer, until

you go deep into the lawsuit. At that point it is too late to bring that lawsuit, and then the North

Dakota seller is still going to be responsible. Companies do wait until the eleventh hour and

then the statue of limitations has expired. This law would take care of this problem.

Representative N Johnson: | just want to know “vacate the order”.

DJohnson: That means the court grant an order of dismissal. Then the court has shown it's

too late to bring a lawsuit against the manufacturer, the court will vacate that order and bring

all those parties back into the lawsuit.

Vice Chairman Kasper: How would we change bill to allow for the manufacturer to be required
. to come to North Dakota?

DJohnson: Take paragraph four and take out the words seller and wholesaler.

Representative Boe: | heard other state have legislation like this, who has legislation closes to

this?

Ddohnson: | don’t know.

Chairman Keiser: Closes the hearing on HB 1560.
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Chairman Keiser: Opened the committee work session on HB 1560.
Katie Aitchinson~Bismarck-Mandan Chamber of Commerce. See testimony attachment.
Vice Chairman Kasper: On the first page, the court shall order of the dismissal of the claim
against the certifying seller, which is current law, unless the plaintiff can show any of the

. following, a, b, & ¢. Our certifying seller in North Dakota is protected if they can show these
points. What this bill is about is so our North Dakota people can get at the manufacturer out of
state or nation. If the seller hasn’t done any of these things, the seller would be exempt. We
need a chain of events to go to the manufacturer. | don't know if there would be much
increase to the liability cost to the sellers in North Dakota. The consumers and people who
use these products seem to have no redress.

Chairman Keiser: What you just described is current law but if you look at the bill on page

two, lines 9-15, the seller, retailer, or wholesaler, who would have been entitied to the

dismissal in the previous section is not entitled to dismissal, now you are bringing them back
in. That's what this bill does.
Vice Chairman Kasper: | agree with that however, | would think we still need this line of

.direct contact with the manufacture so that you have to keep a seller involved to get to the
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manufacturer, but it would appear to me, if that seller could show us, the court would have
good cause to dismiss.

Representative Schneider: That’s right; it's not to go after the retailer. It does build in the
necessary protection.

Representative Ruby: | perceiving this different. To me this seems to be in a case where we

cannot get at the manufacturer regardless and that's the problem right now and that would still

be the problem if this bill passed, so it's pulling in those liability to the distributor, wholesaler
and everyone involved because they cannot reach that out of country manufacturer. This is
going after the companies, who cannot get to the insurance for the liability.

Vice Chairman Kasper: This is designed to give North Dakota court’s jurisdiction as well.
Chairman Keiser: It still will go to Federal court.

Representative Schneider: It’s still important to be heard in North Dakota first.

Chairman Keiser: At a great expense of all parties.

Vice Chairman Kasper: Right now that is expense to the end user if they get stuck and have
no recourse.

Representative Clark: Is there any testimony to the loss in this case with the well driller.
Chairman Keiser: $100,000.

Tyler the House Industry, Business and Labor intern reads Montana law.
Representative Boe: He indicated that he does his business in Montana that they have this
law.

Tyler: Needs to putit in a contract.

Chairman Keiser: What are your wishes on HB 15607

Representative Schneider: | think it would be beneficial to request from Jeff Weikam a

synopsis what other states are doing. | would be curious is we removed the word seller on
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. page two, line nine and it would let you go after the wholesaler who have a better relationship

with the manufacturer.

Chairman Keiser: We can certainly hold this.

Representative Vigesaa: Is this type of legislation been proposed before?

Chairman Keiser: Not that | can recall.

Representative Clark: There was a remedy in Williston available.

Chairman Keiser: It's a dilemma for the solution.

Representative Schneider: | agree with the thought of the committee could have been done
better, but often times one person’s mistake reveals a bigger issue at hand. The intent is to
protecting the consumer.

Mike Rud~North Dakota Retail Association. | have the concern that the little guy could get
stuck in this whole process. Section two give you a variance of staying out of the bill but look at
the language in section four, the seller causes some concern for folks in our industry.

Vice Chairman Kasper: Are wholesalers considered little or big guys in North Dakota?

Rud: North Dakota Wholesalers would probably be considered little guys. With the small
retailer, if you go out to Medora, all probably China, Mexico and those kinds of places. That is
our fear, if we can’t bring in those companies.

Vice Chairman Kasper: Under current law, we can't bring them in; it's an attempt to make the
come to North Dakota to settle the dispute.

Representative Boe: Seems to me we talked about in their contract, you signed a waiver, for
the court appearance, you could just put it in a contract.

Chairman Keiser: You can, but no one will sign it.

Rud: | think remove the seller would help this bill greatly.

Chairman Keiser: Closes the committee work session.
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Chairman Keiser: Opened the committee work session on HB 1560.
Chairman Keiser: What are the wishes of the committee?
Representative Clark: Moves a Do Not Pass.
Representative Boe: Second.
. Vice Chairman Kasper: Wasn't their going to be an amendment on page two, line nine to
take out the word seller.
Chairman Keiser: With draw the motion.
Representative Clark: Withdraws the motion.
Vice Chairman Kasper: Move an amendment page two, line nine take out the words “the
seller or the”.

Representative Vigesaa: Second.

Vice Chairman Kasper: | think this does protect the retailer of the North Dakota.
All in favor of the amendment, all aye’s, no nays.

Representative Thorpe: Motions Do Pass as Amended.

Vice Chairman Kasper: Second.

.Chairman Keiser: Further discussion.
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. Voting rolling was taken on HB 1560 for a Do Pass as Amended with 4 yeas, 8 nays, 1
absent for a fail.
Representative Ruby: Motions a Do Not Pass as Amended with 8 yeas, 4 nays, 1 absent

with Representative Nottestad as the carrier.
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PROPOSED AMENDMENTS TO HOUSE BILL NO. 1560

Page 2, line 9, remove "seller or the"

Renumber accordingly

Page No. 1 90547.0101
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HB 1560

Statements 1n support of passage of the bill by:

Dennis Edward Johnson
P O Box 1260
Watford City, ND 58854

Thank you for allowing me to speak in support of HB 1560,

I am Dennis Edward Johnson from Watford City, ND. Tam a
licensed attorney and have practiced law in North Dakota for 28
years. [ practice in a variety of areas of law including oil and gas,
commercial law, litigation, and agricultural law, I am also
McKenzie County State’s Attorney.

I also own and am involved with management of several
businesses; and, I am engaged in commercial farm and ranch
activities.

[ am here in support of HB 1560 as there is a disparity in the law
concerning defective and bad products that is unfair and harms
North Dakotans and North Dakota’s economy.



The Primary Changes this bill addresses are a seller of a product
would not escape liability if:

1. the product is made in a foreign country or
2. the manufacturer of the product can not be sued in North
Dakota due to jurisdictional rulings of the Court.

Why are these changes important?

Cost of seeking recovery prevents recovery

= North Dakotans and North Dakota companies are left
without the ability to utilize their own courts when
there is a defective product that causes personal or
commercial injury |

Foreign companies and out of state manufacturers are
offered protections for selling defective products that
North Dakota companies are not

= The law as it currently written unjustifiably protects
foreign manufacturers and scllers of products
manufactured in foreign countrics



There was a time when most products on the shelves of stores in
North Dakota were manufactured in the United States and sold in
“mom and pop” hardware stores. That is no longer the case.

Most products purchased in North Dakota now are manufactured
out of state or overseas and are sold through chain stores. NAFTA
and other treaties, costs of labor in the United States, and other
associated costs have driven the manufacture of products out of
the United States. Mexico, Taiwan, Vietnam, China, Bangladesh,
and so on. Those countries offer cheap, nearly slave labor, and do
not have the requirements to manufacture products to industry
standards and consumer protection requirements.

During the last few years it is not uncommon to read reports in
newspapers about toys, baby products, and other items
manufactured in foreign countries that cause injuries to children
and adults. From dangerous toys, lead painted toys, toys
containing “date rape” drugs, (Please see sample clippings from
the Bismarck Tribune attached)

The U.S. Consumer Product Safety Commission polices what it
can — but that is just recalls products. They do not seek recovery
for medical bills, permanent injury, or death caused by products.
Seeking reimbursement for medical expenses not covered for by
Blue Cross and also secking recovery for Blue Cross for medical
payments it made due to injuries suffered on account of a bad —
defective — product rests solely upon the person who is injured or
the family of the person who is killed by the defective product.
Blue Cross can end up footing the entire bill for medical expenses
caused by a defective product.

When a product is sold in North Dakota which injures a North
Dakotan or causes financial harm to a North Dakota company, that



person or that company under current law is left with a law that
offers very little real assistance to them to seek recovery for the
losses.

The law as it currently written unjustifiably protects foreign
manufacturers and sellers of products manufactured in foreign
countries.

North Dakota law protects a foreign manufacturer which
wholesales products that eventually come to companies in North
Dakota to be sold. The law as it stands in situations such as that
means that the North Dakotan or the North Dakota company must
go to the country where the product was manufactured. That for
all intents and purposes means that a North Dakotan or a North
Dakota company can not rationally justify the expense to seek
recovery from the foreign manufacturer. Even if the claim is large
enough to justify the expense, collecting the recovery from a
country overseas will be difficult at the best and more than likely
impossible. Sue a company in Pakistan for the computer that was
defective and caused a fire that burned your house down? —
unlikely to be economically possible.

Everyone shops at Wal-Mart.  But what does Wal-Mart

manufacture in North Dakota? Nothing! Where does many of the
Wal-Mart products that it sells come from? China? Vietnam?
Mexico?

If you buy a foreign made product at Wal-Mart, and that product
injures you or. someone in your family, you are without remedy
under North Dakota law. Under the current law in North Dakota,
Wal-Mart is not going to be held responsible for selling a defective
foreign manufactured product that causes injury.

This issue involves more than just consumer products. It also
involves commercial businesses in North Dakota.



Let us use for an exampie this scenario.

That state of North Dakota puts out for bid a new furnace for the

state capitol building. Low bid 1§ accepted from a company in

Fargo. The company in Fargo is awarded the bid. The Fargo
company orders the furnace from its supplier in Minneapolis. The
Supplier in Minneapolis orders the furnace from its supplier in
New York. The supplier in New York orders the furnace from a
company in Mexico.

The furnace ordered has components which are manufactured in
China and Canada. The components are shipped to Mexico where
the furnace is assembled or manufactured.

The company in Mexico ships the furnace directly to the state of

North Dakota which hires a local service company that correctly
installs the furnace.

The furnace is defective. The defect causes a fire. The capitol
building burns down and the state loses its records, and is forced to
utilize temporary head quarters and eventually build a new capitol
building.

Under current law, the state would be unable to sue the Fargo
Minneapolis or New York companies. It would be stuck having to
sue the Mexican, Chinese or Canadian company and hope to
collect from the company on foreign ground in a foreign court!

In fact under current law, it may have to sue the case out in New
York or Mexico. The state could not even maintain the lawsuit in
North Dakota courts under the current law.

2]



The requested change in the law will protect North Dakota citizens
and North Dakota companies from being left high and dry without
a remedy when a defective product manufactured and imported
and then sold in North Dakota causes consumer or commercial

injury.

North Dakota citizens and North Dakota companies deserve better
protection that what the current law allows.

Thank you for your time and consideration.

R/

Dennis Edward Johnson /

Language sought to be added to the current law:

4. The seller or the wholesale supplier or the importer of a product who would
otherwise be entitled to dismissal from an action is not entitled to dismissal from an
action if:

a. The product or a component alleged to be defective was manufactured in a
foreign country; or

b. The manufacturer of the product is not subject to suit in this state due to the
lack of personal or subject matter jurisdiction in this state.
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‘recalls were probable given
‘recent manufactirer retest-
+ing of products. “That

fsaid. . st

meus. ..
- "Toys today are, undér-

more intenseé scriitiny th

sumeis “safe -365-'days a*
year.” - COE e

eling Tuesday and:could :

' not be reached for com-

ment, urged parents toread
product warning labels -

carefully and sign up o’

receive direct e-mail
notices of recalls at
www.cpsc.gov. A CPSC
spokeswoman, Julie =
Vallese, also sought to
downplay the significance
of the two consumer sur:

-veys, calling the outside -

reports “subjective” and
“confusing.”: o

Vallese left the .door -

before year's end, declining .-

“to say if imost dangerous |
toys had already been
removed from store shelvés ™!

given the recent spate of toy :
recalls. "When we find vio-
ations,iwe will.announ

G TENICE;a GVICE
president of the Toy.Indu

]

‘hat'’s why
’s, s0; important ‘for:con-
suirners to pay attention to
recall ‘notices,”  Lawrence

Wlth a table ‘of dangerous toys in the for'eground:, Rep. .
Chris Van ﬁqﬁen, D-Md., right, and U.S'PiRG Consumer
Program Director Ed Mierzwinski, left,-conclude a news
conference on Capitol Hill'in Washington on Tuesday."
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= \(')!:)‘rl‘-t.fgll‘e‘:r;jﬂ .. Stephen Eastin
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pinlan page editor . -

~ been that the beads looked a lot like bright-cotored .. i

Al responsible parents should take the most seerm- o
ingly nnoeuous teys off the shelf in the store, lopk at
them suspiciously and try to imagine if theres-any co
ceivable way the playthings could be harmful to'their :
e, Bt how could even the most diligen parent know.
that Aqua Dots were invisibly coatedwith a chemical .-
that if swallowed by a child turned into a s0-called date x \
e S Ty Wit

pOne c%ue of trouble walting to happen ShO\lld have .

AT

candy. . . L e L
Tva the latest toy to be recalied, but probably not the-.

last. Toys decorated with Jead-based paint came off the ..

shelves earhier. oo e
We buy toys foigoung chilc?ren because we want
LT Tarn  -Lemto be delighted. Even more, We.
IREE’ U*\h should want them €0 be free frem
EDITORIAL harm. The overreaction would be to
look for a label, and anything that says
“nade in Ching” gets put back on the shelf. - ‘
There might be thousands of iteris manufactured in -

China that are petfectly fine. What matters for shoppers

is to exercise good judgment. -
According to an Associated Press atticle, Sue Warfield,

- president of the American Speciality 1oy Retailing Asso-

ciation, said the recalls could have lorig-lasting benefits
if people decide to be smarter about their choices.
“There’s mote Lo shopping than just picking something
off the shelf,” she said. e ‘
~Without wishing to be the unreformed Ebenezer -
Scrooge, a pragmatic attitude toward the holiday season
calls for good spending and gift-giving decisions. Maybe
there are better gifts for kids than whatever this sedsol’s
fad toys are. w7 o ST D
Tt's reassuring that the recall procéss, works Tore -’
speedily now than in years past. Reportedly, there nave :
been 10 reclls in the past month or 0. Parents and ;5
other gift-givers can get online and gél causior
Lt notices. 7T e Tl :

- The Web site of the U.S.Consume
Commission (http:// Www.Cpscgov) has ¢ I
comprehensive lists, including on'the most recent, &
football helmet chin strap that breaks. .. " 57

Often a kid would benefit rhore by being given apar
ent’s time and loving attention than eyery new toy that
goes on sale. Many a closet and toy box are loaded with
toys that provided short-term amusersient but scon we
—_ bormg- .; - L . ) - . - R ] i




HB 1560

Testimony in support of passage of the bill by:

Mike Ames

Agri Industries, Inc.
31052" StW
Williston ND

Thank you for letting me be here and testify this morning.

My- name is Mike Ames. [ own and operate Agri Industries in Williston ND and do
business in North Dakota and Montana. We design, sell and service irrigation equipment
and drill water wells among other things.

[ am here because North Dakota law caused me to lose $100,000 or more when my
company drilled a municipal water well in western North Dakota and T was sold defective

pipe.

When my company got the bid to drill the water well, we called and ordered well casing
from our usual supplier in Mandan. It was six inch steel casing of a quality required
under the bid. The Mandan company called a company in Colorado to order the pipe.
The Colorado company called a company we believe in Louisiana to order the pipe. The
Louisiana company called a company in Houston Texas to order the pipe. The company
in Houston Texas called another company, a Korean company with a registered agent in
California. The Korean owned company then placed an order with their parent company
in Korea ordering the pipe with the required industry standard threads.

The company in Korea manufactured the pipe and cut the threads on the pipe and shipped
them to Houston Texas. From Houston the pipe was shipped directly to my place of
business in Williston.

We drilled the well and cased it. After it was done there were problems with the well and
it took a long time to figure it out but eventually we determined that the threads were not
cut to a tolerance required and expected and the well leaked water at the threaded
coupling joints. The threads were cut with a worn out machine is what we believe. This
made the well unfit for a municipal water well.

We stood behind our contract and drilled another well, with new casing and plugged and
abandoned the old well to state requirements.

We asked our supplier to stand behind the product it sold. It would not. Neither would
the Colorado company, the Louisiana Company, nor the California company. We sued



themn all thinking that someone must be willing to stand behind their product. Instead
they were dismissed as they did not manufacture the pipe or cut the threads. [ am pretty
sure they all made money on the pipe that was sold to me, but none of them had to stand
behind their product.

QOur remedy was left to us to sue the Korean company, which we sued in North Dakota
court. Now a $§100,000 is a lot of money, but when you figure if we had to sue the
Korean company in Texas and hire Texas lawyers, and even if we won probably have to
try and collect our money in Korea, it did not make business sense to bring the lawsuit in
Texas.

We could have sued the Korean company in Korea but that would have been even more
expensive and made less business sense.

The bottom line is my company was sold junk pipe manufactured in a foreign country
and all of the sellers who made money on the junk pipe and manufacturer who made
money on the junk pipe were not held to account for the junk that was sold my company.

The judge dismissed our case saying that the Korean company could not be held
accountable in a North Dakota court because it did not set out to specifically sell the pipe
in North Dakota. The Korean company was a large international company selling pipe
all over the world. Last time I checked North Dakota is on the globe and part of the
world. 1don’t blame the judge. The law is the problem.

The products liability law in North Dakota is unfair to North Dakota companies. [am a
North Dakota company and my company stands behind its products. I believe it is only
fair and right that everyone who sells a product should stand behind the products they
sell.

The law needs to be changed.

Thank you.

Mike Ames, President
Agri Industries, Inc.
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Katie Moore Aitchison
Bismarck-Mandan Chamber of Commerce
February 2, 2008

Testimony on House Bill 1560

Chairman Keiser and members of the Industry, Business and Labor cominittee, my name is Katie
Moore Aitchison. I am here representing the Bismarck-Mandan Chamber of Commerce. We are here
in opposition of House Bill 1560. '

The mission of the Chamber is to advance the business environment and economic base of the
Bismarck-Mandan area. After reading through House Bill 1560 and weighing the cost and benefit of
this bill on businesses across the state, we feel this bill would not only devastate the economic base
of the area, it would do so across the state.

Every car dealership that sells an imported car would immediately be liable if something goes awry.
The corner markets across the state would assume liability for every foreign-made toy that is sold
from the shelf. Even selling clothing will become an issue for liability. If the dress catches on fire,
the seller may now be sued.,

The Bismarck-Mandan area has seen significant growth over the last five years. That growth would
not only come to a screeching halt with the passage of 1560, it would reverse the growth we have
seen. Large national retails would be safer pulling their businesses out of North Dakota verses
facing the potential lawsuits and payouts that may occur if 1560 becomes a law.

And as the larger retailers leave much of the population would be right on the heels. It would
change the quality of life for North Dakotans and devastate the economy that has been continually
building over the past years.

Even if a retailer were to decide to stay in business, the insurance rates would be so high, it would
not be economical to do so.

Though the heart of this bill may be intended to pratect consumers, the unintended consequences

are incalculable. The business community within Bismarck-Mandan strongly urges you to not pass
1560,

Thank you for your time. I stand for questions.

x 1675 Bismaick, North Dakota 58507-1675
v 2(701) 223-5660 Fax (701} 255-6125

«F Address imfo dbismarckmantdan com
wivw. bismarckmandan. com
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Katie Moore Aitchison
Bismarck-Mandan Chamber of Commaerce
February 2, 2008

Answers from Testimony on House Bill 1560

Chairman Keiser and members of the Industry, Business and Labor committee, when standing in
opposition of house bill 1560, a few questions were asked of me that | was unable to immediately
answer. Below, please find answers to many of the questions.

1)

2)

I mentioned insurance rates going up within my testimony. I spoke with insurance
representatives within our membership. One of our agents who focuses primarily on
commercial insurance checked with a couple national brokers whom he works with
frequently. He discovered that there is currently no liability insurance that would cover
retailers in a situation such as this bill proposes.

Product liability insurance is designed for manufactures. General liability insurance tends to
cover situations where a customer is injured in a place of business. [ mentioned an increase
in insurance costs. General liability insurance ranges from around $450 upwards,
depending on the size of the business and the type of business. If a retailer were able to get
product liability insurance, the cost would be three to four times greater than that of
general liability insurance.

The brokers spoken to did mention they have been writing a new form of insurance,
product liability insurance for distributers. This type of insurance is designed for the
distribution of a particular product. It runs a minimum of $5,000 annually and can be as
much as $25,000 annually depending on the area and size of distribution, as well as the type
of product. Again, this information comes from a commercial insurance agency and brokers
who work nationally.

When asked about other states and how this type of legislation affected them, | was unable
to respond because I had been unable to find other states that have this type of law in place.
I spoke with American Tort Reform Association based out of Washington DC. This group has
their finger on the pulse of liability legislation across the country. They in turn spoke with

x 1675 Bismarck, North Dakota 58502-1675

" (701) 223-5660 Fax: (701) 255-6125

4t Addrass: infoi@bismarckmandan.com
www.hismarckmandan.com
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3)

4)

®
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the attorney for the National Association of Wholesalers. [ have attached the information
about the Illinois Product Liability Reform Act of 1997 which addresses this topic.

The question of lemon laws were brought up to cover car dealerships. After speaking with
both attorneys and local qutomobile dealers, regarding this, I was informed that lemon laws
deal with repetitive breaking of a particular part or function within a vehicle. The same
piece would need to malfunction multiple times and have a specified number of visits to the
dealership. After this point, the manufacturer is responsible in purchasing the vehicle back
from the buyer. The dealership helps facilitate this, but is not responsible for it.

Automobile warranties were also questioned during the hearing. Warranties cover repair of
a vehicle, but does not include personal damage. As the law stands now, manufactures are
liable if the vehicle causes personal damage. An example of this is the Ford Explorers
tipping over. The manufacturer recalled the vehicles and fixed the problem. The extent this
proposed law would affect automobile dealers is questionable with the various other laws
and protections there are regarding automobiles and insurance and liability.
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from the acts for which this legislation pravides rules of law. This
provision makes clear that this Act does not apply to actions for
damages resulting from releases into the environment, such as oil
apills. The Act does apply to all product liability actions for harm,
as defined in this title.

Section 102(d) makes it absolutely clear that civil actions for neg-
ligent entrustment or negligence in selling, leasing, or renting to
an ina% ropriate party, are not subject to the Act, but are lett to
applica ‘i‘e gtate law. gpeciﬂcally, the Act states: “A civil action for
negligent entrustment, or any action brought under a theory of
dramshop or third-party lability arising out of the sale or provision
of alcohol preducts to intoxicated persona or minors, shall be sub-
iect to the provisions of this Act but shall be subject to any applica-

le State law.” This language has the support of Mothers Againat
Drunk Driving (MADD). '
Thus, the Act would not cover a gun dealer that knowingly sells

a gun to a convicted felon or a “straw man” fronting for children

or lelons, or a bar owner that knowingliy serves a drink to an obvi-

ously inebriated person, or a car rental agency that rents a car to

a person who is obvioualy unfit to drive. These actions would not -
be covered by the Act, because they involve a claim that the prod--
uct seller was negligent or reckless in selling to the purchaser. The .

action is not based on a product defect. Negligent entrustment ac-
tions would continue to be governed by State law.108

Section 103—Liability rules applicable to product sellers, renters,

and lessors

Section 103 is intended to bring legal fairness to product sellers
and reduce costs to consumers. Currently, under the law in about
twenty-nine states, product sellers who wholesale, sell, rent or
leage a product are potentially liable for defects that they are nei-
ther aware of nor able to discover. They are drawn into the over-
whelining majority of product liability cases. Product sellers, how-
ever, rarely par the judgment, because in virtually all of the cases
where any liability is present, the manufacturer is held responaible
for the harm. Based on this showing, the_ seller receives contribu-
tion or indemnity from the manufacturer, and the manufacturer ul-
timately pays the damages. . e
' This approach generates substantial, unnecessary legal costs,
which are passed on Lo consumers in the form of higher prices. A
more efficient approach would be for the claimant to sue the prod-

uct seller only if the product seller is directly at fault: :
Section 103 "recognizeld] the Utifairiiess and ilfogic of imposing

‘atrict’ liability upon retailers and wholesalers who neither partici-
pate in the design process for products they sell, nor create
warnings or instructions for a product.” 17 Following the lead of
approximately twenty-one states, 198 Section 103 would hold prod-

104 For additional eommaentary explaining that the Act doas nol covar actlons for null.nnt on-
trustment, see Gunﬁ. Record, March 21, 1 S2578-76.
107 M. Stuart Madden, Ths Vilal Common Law: Iia Rols in s Btatutory Ags, 18 U. Ark. Little

Rock L.J. 556, 670 (1894).
108 See Colo, Rev. Stat. § 13-21-402 (1987); Del. Coda Ann. tit. 18 § 7001 (1989); Gs. Code Ann.
511110 (Surg. 1995); [daho Code §8-1407 (1990); 736 ILCS 572-821 (1992} {formerly 1. Rev.
tat. ch. 110, T 2.621 (1089)); lown Code §813.18 (Supp. 1886); Kan, Stal, Ann. §60-3308 (1894);
Contloued
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-uct sellers, such as wholesalers and retailers, liable only il they are .

directly at fault for a harm (e.g, misassembled the product or failed
to convey appropriate warnings to customers), unless the manufac-
turer of the product is out oﬁ business or otherwise nhot available
to respond in a lawsuit. State "product seller” reform legislation
has worked well; some state laws have existed for almost two dec-
ades and none have been repealed.

Section 103 assures that product sellers are not needlessly
brought into product liability lawsuits. It also promotes sound pub-
lic policy by encouraging product sellers to select the safest prod-

ucts for sale and to deal with responsible manufacturers who will -

‘be available and have asseta in the United States in case a lawsuit
arizes because a product is defective. Finally, Section 103 assures
that an ingured consumer will always have available an avenue for
recovery.109 : /

The IXct alao provides relief for companies, such as car and tiuck
rental firms, that rent or lease products. These companies are sub-
ject in ten states and the District of Columbia to iability for the
tortious acts of their lessees and renberai_'even if the rental com-

pany {8 not negrhgent and there is no defect in the product.!® In
- this minority of states, a rental company can be held. vicariously
liable for the neglffence of its customers simply because the com-
pany owns the product and hae given permission for its use. Vicari-
ous liability—liability without regard to fault—increases costs for
rental customers nationwide and imposes an undue burden on
interstate commerce. _
Section 103 specifies when a product seller other than a manu-
facturer is responsible for harm caused by a product. Section
- 103(aX1) provides that a product seller is only liable for harm
proximately caused (A) by its own failure to exercise reasonable
care with respect to the product, (B) by a product that fails to con-
form to an eJ:Preéa warranty made b thirmduct seller, or (C) the
product seller's intentional wrongdoing. All three situations follow
the rule that a product seller is responsible for the consequences-
of ita own conduct. — —

. Bov. Stat. Ann. § 411.340 (Michie/Bobbe-Merril] 1992); La, Rev. Stat. Ann. §2800.53 (West
191); Md. Cts, & Jud. Pro. Code Ann. |6-331 (1882); Mich. Comp. Laws § 600.2947(6) {1598}
Minn. Slal, § 544.41 (West 1988); Mo. Hev, Stab 537,762 (1888); Neb, Rev. Stat. § 25-21 181
(1895 N.C. Gen. Stat. §998-2 (1995); N.D. Cent. Code §28-01.3-04 (Supp. 1935} N.J. Stat,
Ann. §2A:85C-9 (1995% Ohlo Rev. Cods Ann, | 2307.78 (Anderson 1991); S.D. Codiffed Laws
'gggﬂ (1995); Tenn. Code Ann. §20-28-108 (Bupp. 1995); Waah. Rev, Code F71.72.040 (West

'*Two reasond hava been sdvanced for holding product sellaru lishle as If lhg wero manufie.
A .

turers. First, it has been argued that the rule Gmnolu salely and reduces risk of harm,
ty

because pmlu:t asellers will seek to avoid labi l-r ressuting manufsciurers to maks sufn
roducts. Bee, ¢.g., Vandermark v. Ford Motor Co., 391 P.24 168 [1964), This ralionale, however,
afls to rtamnlu that manufacturers will feel the same, if not greater, pressure {0 meke 1afe
roducts if they are sued directly for harms exused by their own product defecis. Second, it has
Eeen argued that the ruis is r.ﬂ because 8 product seller who l'n‘ held llable for harm caused
by  manulsciurer’s defect can seck Indemnily, see, a.g., Ark. Stat. Ann. §16-116-107, and there-
by shift Lthe cost of lllbllllg to the manufecturer who stiually caused the harm. Se-, o.b. Holes
v. Monroe 544 F.2d 331 {Bth Clr, 1976); Litton Systems Inc. v. Show's Sales & Serv., Lid.,, 579
P.24 48 (Arix. Arp. 1978). Dals show that, In fact, uct sellers account for less than five per-
eenk of product lnbillt memh. becauss genemally they are efther diamlssed or lndomnlﬁ:d‘ .
11084 Cal, Veh, e § 17180-81 {West 1971); Conn. Qen, Stat. Ann. § 14-154a (Waeel l”:ﬁ
(Jrt

D.C, Code Ann, |40-408 (1000); Fla, Stat, Ann. § 324.091(eXb) (93%. Ig‘) (slll.llmxl:nl iy
[ 8 AL + 0 -

vahiclos): [daho (] Vl—lﬂ? (1094} Jows Cods § 321.403 (1085);
1652-83 (Supp. 1998); Mich, Comp, Laws Ann. §357.401 (Weet Buz.p. 19985 Minn. Sial,
’m.u (1988% N.Y. Vsh. & Tral. fsu (McKinnay 1838); RI. Gen. Laws J31-33.4, 31.33.7

1095).
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Section 103(a)(2) provides that, except for breach of express war-
ranty, a product seller will not be liable if there was no reasonable
opportunity to inspect the product, or if the inspection, in the exer-
cise of reasonable care, would not have revealed the aspect of the
preduct which allegedly caused the claimant's harm. For example,
a seller may not have had a reasonable oﬁportunity to discover a
product defect if the product was prepackaged or if the product

never passed through the sellers hands (e.g., a ‘person may have
held title to the product, but never had possession of the product).
{) ller shall be treated

-Section 103(b)(1) provides that a product se

as the product manufacturer and shall be liable for the claimant's
harm as if the product seller were the manufacturer if (A) the man-
ufacturer is nor subject to service of process under the laws of any
state in which the action might have been brought by the claimant,
or (B) the court determines that the claimant would be unable to
enforce a judgment against the manufacturer, For example, a judg-
ment would be unenforceable if the court finds that the manufac-
turer is bankrupt, insolvent, or otherwise unable to pay. A claim-
ant may recover from the product seller for harms that wers
caused gy the manufacturer if one of the two provisions applies,
and if the claimant proves that the manufacturer would have been
liable under state law. ‘

To prevent the situation where a claimant may not become
aware until after the statute of limitations has expired that.the
manufacturer lacks funds sufficient to satisf; the judgment, section
103(b}(2) rprovides that, for purposes of this subsection only, the
statute of limitations applicable to claims psae ing liability of a
product seller as a manufacturer shall be from the date of
the filing of a complaint againat AN er to the date that

ensurél that a claimant can réc
seller if he or she is unable to recover from the manufacturer re-
spongible for the harm. :

Section 103(cX1) provides that parties engaged in the business of
renting or Ieaains products, other than a person excluded from the
definition of “product seller” under section 101(13)(B), shall be sub-
Ject to liability in a product liability action in a manner similar to
product sellers under section 103(a).

Section 103(cX1) also preempts state vicarious liability laws,
which hold the owner of a product, such as a motor vehicle, liable
for the negligence of a user of the product, regardless of whether
the owner of the product was negligent.!'! The Act provides that
any person engaged in the business of renting or leasing a product,
including finance lessors, shall not be liable to a claimant for the
Lortious act of another aoiely by reason of ownership of the product.

Section 103(cX2) provides that, for urrosea of section 103(c)(1)
and for determining the applicabilit oPth a title to any person sub-
Ject to aection 103&:)(1), cgne terma “product Nability action” means

11 The Commltles doss not Intend that sectlon 103(c) preampt stats minimum financlal re-
sporaibility lewa for motor vehicleg, This aubsection not rellave the owner of any mator
l:-hiel- of responalbility to ingure the vehicle to the smounts required under sppropriste state

w.

: ?it is ent;_:red against il:lm rr}_anug:iactgre{. Alth'ou%l: section
i!.EliS. eparts from the notion of individua responsi ilit};I for
arms, it ensuiés that a claimant ¢ over from the product
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30-2-314. Implied warranty -- merchantability — usage of trade. (1) Unless excluded or modified
(30-2-316), a warranty that the goods shall be merchantable is implied in a contract for their sale if the

seller is a merchant with respect to goods of that kind. Under this section the serving for value of food or
drink to be consumed either on the premises or elsewhere is a sale.

(2) Goods to be merchantable must be at least such as:

(a) pass without objection in the trade under the contract description; and

(b) in the case of fungible goods, are of fair average quality within the description; and

() are fit for the ordinary purposes for which such goods are used: and

(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within

each unit and among al] units involved; and

(e) are adequately contained, packaged, and labeled as the agreement may require; and
(f) conform to the promises or affirmations of fact made on the container or label if any.

(3) Unless excluded or modified (30-2-316) other implied warranties may arise from course of
dealing or usage of trade.

History: En. Sec. 2-314, Ch. 264, L. 1963; R.C.M. 1947, 87A-2-314.
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30-11-210. No implied warranty in mere contract of sale. Except as prescribed by this part, a mere
contract of sale or agreement to sell does not imply a warranty.

History: En. Sec. 2371, Civ. C. 1895, re-en. Sec. $104, Rev. C. 1907; re-en. Sec. 7607, R.C.M. 1921; Cal. Civ. C. Sec.
1764: Field Civ. C. Sec. 878; re-en. Sec. 7607, R.C.M. 1935; R.C.M. 1947, 74-310.

Provited by Montana Legisiative Serices
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30-2-315. Implied warranty - fitness for particular purpose. Where the seller at the time of
contracting has reason to know any particular purpose for which the goods are required and that the
buyer is relying on the seller's skill or judgment to select or furnish suitable goods, there is unless
excluded or modified under the next section an implied warranty that the goods shall be fit for such

purpose.

History: En. Sec. 2-315, Ch. 264, L. 1963; R.C.M. 1947, 87A-2-315.
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30-2-317. Cumulation and conflict of warranties express or implied. Warranties whether express

or implied shal! be construed as consistent with each other and as cumulative,

but if such construction is

unreasonable the intention of the parties shall determine which warranty is dominant. In ascertaining

that intention the following rules apply:

(a) Exact or technical specifications displace an inconsistent sample or model or general language of

description.

(b) A sample from an existing bulk displaces inconsistent general language of description.

(c) Express warranties displace inconsistent implied warranties other than an implied warranty of

fitness for a particular purpose.

History: En. Sec. 2-317, Ch. 264, L. 1963; R.C.M. 1947, 87A-2-317.
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