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Bill/Resolution No. HB 1242 

House Transportation Committee 

0 Check here for Conference Committee 

Hearing Date: 01/29/09 

Recorder Job Number: 8129 

Committee Clerk Signature 

Minutes: 

Chairman Ruby introduced HB 1242. This bill tracks the drug testing of CDL drivers. 

Representative R. Kelsch: Will this track any drug test, for any reason, during a person's 

lifetime? I don't see any time limitations on here. For example, if a young person failed a drug 

test at age 20. Then they were clean for five years and applied for a job. How would you view 

\.that as an employer? 

Chairman Ruby: That would be up to the discretion of the employer. 

Representative R. Kelsch: Shouldn't there be a reasonable amount of time that one can 

check back, maybe a year but not an indefinite time? I think that this is too broad. 

Terry Narum spoke in support of HB 1242. He wanted to alert the committee of a loophole in 

Federal legislation that is being addressed both from the standpoint of the Federal government 

as well as from a variety of different states. This bill addresses only someone that has a CDL 

license and only someone who is taking a federally mandated drug test. Mr. Narum provided a 

copy of a Release of Information Form (49 CFR Part 40 Drug and Alcohol Testing) . See 

attachment #1. He explained that a prospective employee for a CDL job would be required to 

give one of these to a new employer to request information.from his most current past 

.mployer. So, that person is self identifying if he/she has any problems. If a person takes a 
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Hearing Date: 01/29/09 .I drug test and fails, and therefore doesn't get a job with that company, he is not obligated to 

disclose that test, since he was not employed by that company. Most of the current legislation 

is federal and self-identifying. Attachment #2 has to do with the Federal Register. It 

recognizes that employees are not providing the correct information to a respective or current 

employer. As a result, the federal regulations were changed to allow the individual states to 

begin to track these types of incidences. This is what is being referred to as the perceived 

loophole. The benefits to setting up a tracking procedure would be potential improvements to 

safety as a result of state procedures that could prevent violators of DOT rules from driving 

commercial vehicles for a time. It would also prevent "job hopping". (Jumping from job to job 

to stay ahead of your past conviction.) There are no statistics that show how often this is 

happening. Attachment #3 is a list of states that have begun tracking. The tracking is done 

-by either setting up a complete new agency to do the tracking, or is done through an agency 

that is already in place such as the Department of Motor Vehicles. Mr. Narum recommended 

that DOT be the instrument for making these records available. The fiscal note attached to this 

assumes that everything would be automated. Some states are not automating; it can be done 

in other ways. 

Representative R. Kelsch asked who Mr. Narum is representing. 

Terry Narum stated that he was representing himself, but that he also is a co-owner of a 

company that does background checks and drug testing. The information that he has 

gathered has come from employers that he has worked with who have been frustrated at not 

being able to get information on prospective employees. 

Tom Balzer, the managing director of the North Dakota Motor Carriers Association, 

-oke in opposition of HB 1242. He stated that his industry does not oppose the concept of 

~B 1242. He provided written testimony explaining their position. See attachment #4. 
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.) Linda Butts, Deputy Director of Driver and Vehicle Services at the DOT, spoke in a neutral 

position on HB 1242. She provided information to the committee that would make them aware 

of several possible issues with the bill in its current form. See attachment# 5. 

The hearing on HB 1242 was closed. 
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Chairman Ruby explaine -me amendments that were distributed to the committee members. 

He felt that these changes would address most of the concerns with the bill. 

There was information from Linda Butts, DOT, relating to whether the DOT can rerelease 

information to a third party. The only way the DOT believes that they can release that 

• information is with the signature authorization of the employee. 

Representative Delmore moved the ammentments. 

Representative Thorpe seconded the motion. 

A voice vote was taken with all in favor. The amendment was adopted. 

Representative Weiler expressed his concern at the additional FTE in the bill. He didn't 

understand the necessity of an extra person. 

Chairman Ruby reviewed the purpose of the bill. It would provide a source to check if 

someone was trying to job hop and failing drug tests on the way with no record of the person's 

actions. But, the information that we received from DOT says that the person will still have to 

sign the authorization to release that information. 

A short discussion ensued. 
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Representative Heller questioned whether our state's drivers would be put at a 

disadvantage. 

Chairman Ruby felt that the state's employers would be more protected. 

Representative Weisz stated that he felt that this type of legislation should be done nationally. 

Representative Gruchalla doesn't see any unfairness in the bill. 

Representative Delmore thinks that this bill possibly won't do what it is intended to do. 

Representative R. Kelsch moved a Do Not Pass as amended. 

Representative Delmore seconded the motion. 

A roll call vote was taken. Aye 10 Nay 4 Absent 0 

Representative Griffin will carry the bill. 



FISCAL NOTE 
Requested by Legislative Council 

01/12/2009 

• Bill/Resolution No.: HB 1242 

• 

1A State fiscal effect: Identify the state fiscal effect and the fiscal effect on agency appropriations compared to 
fundinn levels and annrooriations anticioated under current law. 

2007-2009 Biennium 2009-2011 Biennium 2011-2013 Biennium 
General Other Funds General Other Funds General Other Funds 

Fund Fund Fund 
Revenues 
Expenditures $120,06( $100,800 

Appropriations $120,06( $100,800 

1B. Counh•, cih•, and school district fiscal effect: ldentifv the fiscal effect on the annrooriate oolitical subdivision. 
2007-2009 Biennium 2009-2011 Biennium 2011-2013 Biennium 

School School School 
Counties Cities Districts Counties Cities Districts Counties Cities Districts 

2A Bill and fiscal impact summary: Provide a brief summary of the measure, including description of the 
provisions having fiscal impact (limited to 300 characters). 

This bill adds the inclusion of positive drug test results to the driver record and to make them available for request in 
the same manner and for the same fee as a driving abstract. 

B. Fiscal impact sections: Identify and provide a brief description of the sections of the measure which 
have fiscal impact. Include any assumptions and comments relevant to the analysis. 

This would require substantial software modifications and one additional FTE to review, enter, update, and maintain 
the information. 

3. State fiscal effect detail: For information shown under state fiscal effect in 1A, please: 
A Revenues: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund affected and any amounts included in the executive budget. 

Revenue is not determinable due to the unknown number of actual operators. The federal motor carrier safety 
regulation covers all commercially licensed drivers along with anyone with a class D license operating a vehicle 
10,001 lbs or greater for a commercial purpose. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
item, and fund affected and the number of FTE positions affected. 

Computer software modificafion cost estimate is based on a new report collection and generation, mainframe input 
screens, print capability, Filenet Storage and a Web based on-line application. 

Mainframe Programming 120 hrs@ $69 = $8,280 
Web Application Development 120 @ 69 = 8,280 
Server hosting $450 x 24 months= 10,800 
DOT Staff Hours = 60 hrs @ $45 = 2,700 

Total $30,060 

One (1) new FTE cost estimate is based on receiving, reviewing, editing, updating driver record, and maintaining the 
information to make it available for request 

Annual salary & benefits = 
Per biennium estimate = 

$45,000 
$90,000 



C. Appropriations: Explain the appropriation amounts. Provide detail. when appropriate, for each agency 
and fund affected. Explain the relationship between the amounts shown for expenditures and 
appropriations. Indicate whether the appropriation is also included in the executive budget or relates to a 
continuing appropriation. 

Computer Software Modifications: 
2009-2011 biennium= $30,060 
2011-2013 biennium= $10,800 

Additional FTE's Required: 

Name: 

2009-2011 biennium = $90,000 
2011-2013 biennium= $90,000 

Glenn Jackson 
Phone Number: 328-4792 

gency: NDDOT 
Date Prepared: 01/16/2009 
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Title.0200 

Prepared by the Legislative Council staff for 
Representative Ruby 

February 4, 2009 

PROPOSED AMENDMENTS TO HOUSE BILL NO. 1242 

Page 1, line 6, replace "An employer of or a" with "8" 

Page 1, line 7, after "positively" insert "for drugs and a blood alcohol technician for an 
employee who has tested positive for alcohol." 

Page 1, line 9, replace "social security" with "commercial driver's license" 

Page 1, line 10, remove ". other" 

Page 1, line 11, remove "than the social security number." 

Page 1, line 12, replace "A report is a permanent record" with "The director may not provide the 
information in a report to a requester after ten years from the date of the test" 

Renumber accordingly 

Page No. 1 90562.0101 



Date: __ :J. ........ __..._5..__-__,Z).........,q.....__ 
' 

Roll Call Vote#: ______ _ 

2009 HOUSE STANDING COMMITTEE ROLL CALL VOTES 

BILURESOLUTION NO. __ __._I "'-:2..;...4 ......... ?--..;._. __ 

House TRANSPORTATION 

□ Check here for Conference Committee 

Legislative Council Amendment Number 

Action Taken D Do pass ~ Don't Pass ~ Amended 

Motion Made By --~-.... J<-=--"-CJ{.J..<A\,,__,"---- Seconded By 

Representatives Yea No Reoresentatlvea 
Representative Rubv - Chairman V Representative Delmore 
ReP.Weiler - Vice Chairman ,/ Representative Griffin 
Representative Frantsvog v Representative Gruchalla 
Representative Heller ✓ Representative Potter 
RePresentative R. Kelsch v RePresentative Schmidt 
Representative Sukut ✓ Representative Thorpe 
RePresentative Viaesaa ✓ 
Reoresentative Weisz ./ 

Committee 

Yes No 
V 

V 
1/ 
,/ 

✓ 
,/ 

Total 

Absent 

Bill Carrier 

Yes No H ---------- ---~----------

If the vote is on an amendment. bri 
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REPORT OF STANDING COMMITTEE (410) 
February 6, 2009 3:27 p.m. 

Module No: HR-22-2045 
Carrier: Griffin 

Insert LC: 90562.0101 TIiie: .0200 

REPORT OF STANDING COMMITTEE 
HB 1242: Transportation Committee (Rep. Ruby, Chairman) recommends AMENDMENTS 

AS FOLLOWS and when so amended, recommends DO NOT PASS (10 YEAS, 
4 NAYS, 0 ABSENT AND NOT VOTING). HB 1242 was placed on the Sixth order on 
the calendar. 

Page 1, line 6, replace "An employer of or a" with "8" 

Page 1, line 7, after "positively" insert "for drugs and a blood alcohol technician for an 
employee who has tested positive for alcohol." 

Page 1, line 9, replace "social security" with "commercial driver's license" 

Page 1, line 1 0, remove ", other" 

Page 1, line 11, remove "than the social security number," 

Page 1, line 12, replace "A report is a permanent record" with "The director may not provide 
the information in a report to a requester after ten years from the date of the test" 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 HR-22-2045 
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Release of Information Form 
49 CFR Part 40 Drug and Alcohol Testing 

Section I. To be completed by the new employer, signed by the employee, and transmitted to the previous em11loyer: 
Employee Name (printed): _________ Emp. SSN or ID# __________ _ 
I hereby authorize release ofinfonnation from my Department of Transportation regulated drug and alcohol testing records by my previous 
employer, listed in Section 1-B, to the employer listed in Section I-A. Tiiis release is in accordance with DOT Regulation 49 CFR Part 40, Section 
40.25. I understand Umt infonnation to be released in Section II-A by my previous employer, is limited to the following DOT-regulated testing items: 
1. Alcohol tests with a result of0.04 or higher; 

2. Verified positive drug tests; 
3. Refusals to be tested; 
4. Other violations of DOT agency drug and alcohol testing regulations~ 

5. Infonnation obtained from previous employers of a dmg and alcohol rule violation~ 
6. Documentation, if any, of completion of the return-to-duty process following a rule violation. 

Employee Signature: ______________________ Date: ___________ _ 

I-A. New Employer 

Name:---~------------------
Address: _____________ _ 

Phone#:. __ _ Fax#:. _____________ _ 

Designated Employer Representative: ______________ _ 

1-B. Previous Employer Name. ______________ _ 

Address: _______ City:___ State: ____ Zip: __ _ 

•

one#: ______ Fax#:~----'----------

signaled Employer Representative (if known): ______________ _ 

Section II. To be completed by the previous employer and transmitted by mail or fa., to the new employer: 

II-A. In the 2 years prior to the date of the employee's signature (in Section I) for DOT-regulated testing~ 
49CFR, Part 382.301 An employer is not required to administer a drug test if: 
I. The driver has participated in a drng testing program (DOT approved) within the previous 30 days -AND-
2. While in that program either; 

a. Was tested for controlled substances within the past 6 months -OR-
b. Participated in the random testing program for the previous 12 months -AND-
c. Tiie employer ensures no prior employer of the driver (known) has records of a violation of any other DOT Agency within the 

previous 6 months. 

1. Did the employee meet the above requirement(s) while working with your company? 

2. Did the employee have alcohol tests with a rcsuh of 0.04 or higher? 

3. Did the employee have verified positive drug tests? 

4. Did the employee refuse to be tested? 

5. Did the employee have other violations of DOT agency drng and alcohol testing rC!,'Ulations? 

6. Did a previous employer report a drng and alcohol rnle violation lo you? 

YES 

YES 

YES 

YES 

YES 

YES 

NO 

NO 

NO 

NO 

NO 

NO 
7. If you answered "yes" to any ite,ns above. did employee complete the return-to-duty process? NIA YES NO 
8. Date of last random drng test: __ / / __ _ 
NOTE: I/you answered 'yes" to item 6, you must provide the previous employer's report. I/you answered 'yes" to item 7, you must 

-so transmit the appropriate return-to-duty documentation (e.g., SAP report(s), follow-up testing record). 

~-B. 
Name of person providing infonnation in 5iection 11-A(Please Print): ____________________ _ 
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§40.25 

§40;25,Must an employer check on the drug and al
cohol testing record of employees it is intending 
to use to perform safety-sensitive duties? 
(a) Yes, as an employer, you must, after obtaining an 

employee's written consent, request the information 
about the employee listed in paragraph (b) of this sec
tion. This requirement applies only to employees seek
ing to begin performing safety-sensitive duties for you 
for the first time (i.e., a new hire, an employee transfers 
into a safety-sensitive position). If the employee refuses 
to provide this written consent, you must not permit 
the employee to perform safety-sensitive functions. 

(b) You must request the information listed in this 
paragraph (b} from DOT-regulated employers who have 
employed the,-employee during any perio,d during the 
two years before the date of the employee's application 
or transfer: 

(1) Alcohol tests with a result of 0.04 or higher alco
hol concentration; 

(2} Verified positive drug tests; 
(3) Refusals to be tested (including verified adulter

ated or substituted drug test results); 
(4) Other violations of DOT agency drug and alcohol 

testing regulations; and 
(5) With respect to any employee who violated a 

DOT drug and alcohol regulation, documentation of the 
employee's successful completion of DOT return-to
duty requirements (including follow-up tests). If the 
previous employer does not have information about the 
return-do-duty process (e.g., an employer who did not 
hire an employee who tested positive on a pre-employ
ment test), you must seek to obtain this information 
from the employee. 

(c) The information obtained from a previous 
employer includes any drug or alcohol test information 
obtained from previous employers under this section or 
other applicable DOT agency regulations. 

(d) If feasible, you must obtain and review this infor
mation before the employee first performs safety-sensi
tive functions. If this is not feasible, you must obtain 
and review the information as soon as possible. How
ever, you must not permit the employee to perform 
safety-sensitive functions after 30 days from the date 
on which the employee first performed safety-sensitive 
functions, unless you have obtained or made and docu
mented a good faith effort to obtain this information. 

(e} If you obtain information that the employee has 
violated a DOT agency drug and alcohol regulation, 
you must not use the employee to perform safety-sensi
tive functions unless you also obtain information that 
the employee has subsequently complied with the 
return-to-duty requirements of Subpart O of this part 
and DOT agency drug and alcohol regulations. 

(0 You must provide to each of the employers from 
whom you request information under paragraph (b) of 
this section written consent for the release of the infor
mation cited in paragraph (a) of this section. 

(g) The release of information under this section 
must be in any written form (e.g., fax, e-mail, letter) 
that ensures confidentiality. As the previous employer, 

you must maintain a written record of the information 
released, including the date, the party to whom it was 
released, and a summary of the information provided. 

(h) If you are an employer from whom information is 
requested under paragraph (b) of this section, you 
must, after reviewing the employee's specific, written 
consent, immediately release the requested informa
tion to the employer making the inquiry. 

(i) Ai, the employer requesting the information 
required under this section, you must maintain a writ
ten, confidential record of the information you obtain or 
of the good faith efforts you made to obtain the infor
mation. You must retain this illformation for three 
years from the date of the employee's first performance 
of safety-sensitive duties for you. 

G) Ai3 the employer, you must also ask the employee 
whether he or she has .tested positive, or refused to 
test, on any pre-employment drug or alcohol . test 
administered by an employer to which the employee 
applied for, but did not obtain, safety-seD.sitiVe trans
portation work covered by DOT agency drug and alco
hol testing rules during the past. two years. If the 
employee admits that he or she had a positive test or a 
refusal to test, you must not use the employee to per
form safety-sensitive functions for you, until and 
unless the employee documents successful completion 
of the return-to-duty process (see paragraphs (b)(5) and 
(e) of this section). 

-24-

i 

i 
j 
j 





• 

• 

• 

A~ 6.C h YVI ~ru-r=-=Fl-r-'. "'9-2---~--.....-:...t-1/ ~2...ci!../-'=/a_f ____ _ 

1-1 g [ z !--f 2-, 
Federal Register/Vol. 73, No. 115/Friday, June 13, 2008/Rules and Regulations 33735 

announcing the completion of band 
roconfigurntion in that region. 

(µ) Fivo years after·the release of a 
public notice announcing tho 
cornplotion of band reconfiguration in a 
given 800 MHz NPSPAC rugion, the 
channels listed in paragraph {c)(12} of 
this section will revert back to their 
original pool categorios. 
• * • • * 
[FR Doc. EB-13352 Filed &-12-08; 8:45 am] 
91LUNG CODE 6712-01~ 

DEPARTMENT OF TRANSPORTATION 

Offite of the Secretary 

49 CFR Part 40 

[Docket OST-2008-0184] 

RIN OST 2105-AD67 . 

Procedures for Transportation 
Workplace Drug and Alcohol Testing 
Prograi'ns; __ state Laws Requiring Drug 

. and Alcohol Rule Violation Information 

AGENCY: Office of the Socrotary, DOT. 
ACTION: Interini final rule. 

'sUMMARY: The Office of the Secretary 
(OST) is amending itq drug and alcohol 
testing procedures to authurize 
employers to disclose to State 
commercial driver licensing (CDL) 
authorities tho drug and alcohol 
violations of eri1.ployees who hold CDLs 
and operate commercial motor vehicles 
(CMVs), when a State law requires such 
roporting. This rule also pormits third· 
party administrators (TPAs) to provido 
the same information to State CDL 
licensing authorities where State law 
requires the TPAs to do so for owner· 
operator CMV drivers with CDLs. 
DATES: Tho rule is effective June l3, 
2008. Comments to this interim final 
rule should be submi.tted by August l2, 
2008. Late~filetl cornmonts will be 
considered to the extent practicable. 
ADDRESSES: You mHy file comments 
identified by the docket n_umber DOT
OST-2008-0184 by any of the following 
methods: 

• Federal eRulemaking Portal: Go to 
http://www.regulations.gov and follow 
the online instructions for submitting 
comments. 

• Mail: Docket Management Facility, 
U.S. Department of Transportation, 1200 
New Jersoy Ave., SE., West Building 
Ground Floor, Room W12-140, 
Washington, DC 20590-0001. 

• Hand Delivery or Courier: Wast 
Building Ground Floor, Room W12-140, 
1200 New Jersey Avo., SE.; betweon 9 
a.m. and 5 p.m. ET, Monday through 
Friday, except Federal Holidays. 

• Fax: (202) 493-2251. 
Instructions: You must include the 

agency name ond dockot number DOT
OST-2008-0184 or the Regulatory 
Identification Number (RTN) for the 
rulemaking at the beginning of your 
comment All comments received wHl 
bo posted without Chango to http:// 
www.regulations.gov, including any 
personal infonnati□!l, provided. 
FOR FURTHER INFORMATION CONTACT: For 
program issues, Dohdan Baczara or 
Patrice M. Kelly, Office of Drug nnd 
Alcohol Policy and Comp! iance, 1200 
New Jersey Avenue, SE., Washington, 
DC 20590; (202) 366-3784 (voice), (202) 
366-3897 (fax), 
bohdan.baczara@dot.gov or 
patn'ce,kelly@dot.gov (a.mail),· For legal 
issues, Robert C. Ashby, Deputy 
Assistant General Counsel for 
Regulations and Enforcoment, 1200 New 
Tersey Avenue, SE,, Washington, DC 
20590; (202) 366-9310 (voice), (202) 
366-9313 (fax) ar bab.ashby@dot.gov 
(e-mail). 
SUPPLE;MENTARY INFORMATION: 
Confidontiolity of an employee's test 
results is a. cornerstone of the balance 
between public safety and employee 
privacy that is crncial to the Dopartment 
of Transportation's testing program. 
Early in the Department of 
Transportation's drug testing progrom, 
we recognized the need for 
confidontiality of omployoo testing 
information and reflected this in our 
Docembor 1, 1089 Federal Register 
notico (54 FR 4985-4). This rule required 
the Medical Review Officer (MRO) to 
disclose positive drug test result 
information only to employers. The rule 
olso required loborotories to maintain 
employee test ret::ords in confidenco, but 
permitted laboratories to disclose a 
positivo drug test result to tho 
employee, employo.r, or the decision 
maker in a lawsuit, grievance or other 
proceeding initiated by or on behalf of 
the employee as a result of the 
employoo's positive drug tost. 

Congress passed tho Omnibus 
Transportation Employee Testing Act of 
1991, which directed the Department to 
implomont significant changes to its 
substance abuse testing program, and 
specifically referenced providing for the 
confidentiality of employee test results, 
Tho Department amended its drug and 
alcohol testing regulations to implement 
those statutory requirements. (59 FR 
7340; February 15, 1994). As provided 
in tlie original 1989 DOT rules and the 
1994 nmondments, Part 40 includes 
sl!ict and specific provisions for" 
maintoining the confidentiality of 
employee testing records. Specifically, 
employers oro permitted to release 

employee drug an~ alcohol testing 
records to othor employers only upon 
written consent from the employee, and 
only when the consent authorized the 
release to a specifically identified 
individual. 

In 2000, the Deportment revised its 
drng and alcohol testing regulation.'! (65 
FR 79462). In this reVision, the 
Department prohibited MROs from 
disclosing employee drug testing 
information to other employers and 
prohibited service agents and employers 
from using blanket releases. We 
intended in 2000 for State safoty 
agencies with regulatory-authority.over 
employers to be provided with certain 
testing information about an individual 
employee with no signed releases 
necessary. In recent years, several States 
have passed legislHtion requiring the 
release of certain test result and refusHl 
information for all CDL holders without 
the employees' consent. Spocificully, 
the States have required employers and/ 
or their servica agents to roport to their 
respective State CDL issuing anr.l 
licensing authorities the drug and · 
alcohol violntions of employees who are 
CMV drivers with CDLs. We do not 
want our regulations to have the effect 
of prohibiting employers and TPAs of 

· owner•operutors from providing the 
drug and alcohol tost results of CMV 
drivers with CDLs. Consequ_ently, the 
Department must take rapid action to 
avoid any such conflict". 

The Department believes that State 
action to suspend or revoko tho CDLs of 
CMV driverB who violate DOT rules 
until they demonstrate that they have 
successfully completed the SAP process 
can have important safoty benefits. We 
support State legislation th!:!t can 
reliably provide State CDL licensing 
authorities with the information they 
need to take such action. l"fl, particulnr, 
the Deparbnent is concerned. that, in the 
absence of such nction, C:MV drivers 
with CDLs who do not seek required 
Substance Abuse Professional (SAP) 
evaluations, yot continue to perform 
safety~sensitive duties after they violate 
the Department's drug and alcohol_ 
regulations (so~callod "job hoppo.rs"), 
pose an unacceptable safety risk to the 
public. We believe measures taken by 
States to suspend or revoke the CDL 
licenses of CMV drivers who violate 
DOT drug and alcohol rules.will 
enhance the Department's efforts to 
onsure that such drivers are evn\uatod 
by SAPs and receivo tr0otmont or 
education before they resume safety• 
sensitivo duties. 

To ho consistent with our policy in 
enforcing the existing regulations and 
bocause we want tb ensure that 49 CFR 
Part 40 is supportivo of such State 
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legislntion, we arc acting at this time to 
amend section 40.331. This amendment 
specifics that.employers are authorized 
t_o respond-without conflict with Part 
40 confidentiality requirements-to 
Stnte law requirements by providing 
drug and alcohol violation information 
to State CDL licensing authorities on all 
CMV drivers with CDLs who are 
covered by POT testing rules. This same 
authorization app_li0s to TP As for 
owner-operators, since they are the 
party in tho best position to provide this 
datn if owner-operators choose not to 
repoi::t their own violalions. We note 
that lhis amendment does not authorize 
the release of indiVidunlly identifiable 
testing information outside tho scope of 
the State laws requiring its provision to 
n State agency for safety purposes. For 
example, if a State statute requires 
employers Lo provide information on 
"positive tests and refusals to the DMV 
for purposes of taking·action against the 
driver's CDL, it would be improper for 
the DMV to release the test information 
to Other third parties without tho 
written consent of the driver. 

An omployer, or a TPA for an owner
~perator, is in the best position to 

. provide this information reliably to 
State authoritios because it is the only 
entity with knowledge and infonnation 
about all drug and alcohol violations for 
an employee. For example, an MRO will 
not necessarily know that an ·employee 
refused to go to tho collection site, Since 
MROs are not involved in the alcohol 
testing process, MROs will not have any 
information conr:orning.nn alcohol test. 
Likewise, a breath alcohol technician 
will not have any informatio'n about aii 
omployee!s drug test result. A SAP will 
have no records on an amployee who 
hns not sought evaluation and treatment 
after a rule violation. Many irnrvice 
agenls are locatod out of State und may 
not know of a State law requirement, 
and in any case they may-not be readily 
subject to State law jurisdiction. Most 
have no way of knowing whether the 
employoe is a CMV driver with a CDL · 
or which DOT agency regulates the 
omployee. Employers, on the other 
hand, have all this information, and are 
in-State employers subjecl to the State·'s 
jurisdiction. 

This amendment is not a mandate to 
employers or TP As for owner-operators 
to send information to Slate authorities, 
It simhly authorizes them to comply 
with t e specifics of State information 
collection requirements. For example, if 
State A requires only positive drug tests 
to be transmitted to its Department of 
Motor Vehicles, an employer or TPA 
coQ.ld provide only records of the 
employee's positive drug tesL without 
written ·employee consent. The 

employer or TPA could not provide 
"blanket" information about refusals or 
alcohol losts to State A without writton 
employee consent, since this was not 
required by State law. Wo note that 
enforcement of Stale laws that apply to 
a given ornployer or TPA would rumain 
a State responsibility. 

Regulatory Analyses and Notices 

Authority 

The statutory authority for this rulo 
derives from the Omnibus 
Transportation Employee Testing Acl of 
1991 (49 u.s.c. 102,301,322, 5331, 
20140, 31306, and 45101 et"seq.) and the 
Department of Transportation Act (49 
u.s.c. 322). 

Administrative Procedure Act 

The Department has determined that 
this rule may be issued without u prior 
opportunity for notice and comment 
bocause providing prior nolice end 
comment would be unnecessary, 
impracticable, or contrary to the public 
interest. Because several States already 
have laws requiring the reporting of test 
result information and other States may 
be contemplating enacting such laws, it 
is important to clarify the status of 
employers and TPAs for owner• 
operators seeking to coinply with these 
laws. As States work with drug testing 
program participants to implement their 
laws, it is essential that tho Department 
work, without delay, to avoid any 
potontial conflicts with Fodoral 
regulations that could impede such 
employers and TPAs from providing 
needed information lo State agencies. It 
is important to resolve, as soon as 
possible, questions that States and other 
participants have already r~isetj about 
the relationship of State law onrl DOT 
regulations in this area. Issuing the 
intorim final rule should help to avoid 
confusion that could, to some extent, 
djminish the safety benefits that tho 
combination of Federal and Stah1 
requirements concerning persons who 
violate drug testing rules would 
otherwise have, 

This rule clarifies that, in the ia.terost 
of safety, employers and TPAs for 
owner-operators may comply with State 
reporting requirements to disclose to 
their State CDL authorities the DOT 
drug and alcohol violations of CMV 
drivers with CDLs. It would be 
inadvisable for the Department to delay 
issuing this rule and consequGntly to 
delay the safety benefits from continuud 
compliance by employers with State 
laws. For the same reasons, the 
Department finds that there is good 
cause lo make the rulo cffectivu 
immediately. 

Executive Order 12866 anQ Regulatory 
Flexibility Act 

The Department has determined that 
this action is not considered a 
significant regulatory action for 
purposes of Executive Order 12866 or 
tho Dopartmont's regulatory policies and 
procedures. The interim final rule 
makes minor modifications to our rules 
to clarify that employers and TPAs for 
owner•operators are authorized to 
release employeo•specific drug and 
alcohol testing information where 
required by State law. 

This rule is being adopted solely to 
clurify that DOT rules do not conflict 
with State laws requiring employers to 
submit drug and alcohol test results to 
State safety agencies. As such, it 
imposos no complianco costs on any 
business or governmental entity, Any 
costs resulting from compliance of 
employers with State laws are 
attributable to those State laws, not to 
this rule, Given tho absonce of 
compliance costs to anyone, l certify 
that tho intorim fino.l rule doos not ho.vs 
o significant economic impacl on a 
substantial number of small outitius. 

Tho benefits of this rule, which arc 
not quantifiable, involve potontial 
improvements to safety as thu result of 
State procedures that could prevent 
violators of DOT rules from qriving . 
commercial vehicles for a tim0 and iri 
helping lo prevent "job hopping" by 
drivers who test positive for one 
c;:ompnny and thon seek o. job at another 
com puny, It is impmtant for. the 
Departmerit and States to begin realizing 
t~ese benefits at this time. 

Executive Order 13132 

The Department has analyzed this 
proposed action in accordance with the 
principles ond criteria contained in 
Executive Order 13132, and has 
determined that, by explicitly 
facilitating the operation of State laws, 
the amendments is consistent with the 
Executive Order and that no 
consultation is necessary. It avoids the 
preemption of Stato laws with respect to 
tho reporting of testing information by · 
0mployers and third-party 
administrators providing servicos to 
owner•opcrators. 

List of Subjects in 49 CFR Part 40 

Administrative practice and 
proc"adures, Alcohol abuse, Alcohol 
testing, Drug nbuso, Drug testing, 
Laboratories, Reporting and 
rccordkeHpiug requiramenls, Safety, 
Transportation. 
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Issued at Washington, DC, this 22nd day of 
May, 2008, 
Mary E. Petors, 
Socrotary o/Tronsportation. 

■ For roasons discussed in tho 
preamble, the Department of 
Transportation amends Titlo 49 of tho 
Code of Federal Regulations, Part 40, as 
follows: 

PART 40-PROCEDURES FOR 
TRANSPORTATION WORKPLACE 
DRUG AND ALCOHOL TESTING 
PROGRAMS 

■ 1. The authority citation for49 CFR 
part 40 continues to rond as follows: 

Authority: 49 U.S.C, 102,301,322, 5331, 
20140, 31306, and 45101 et seq,; 49 U.S.C. 
322. 

■ 2. Amend 40.331 by adding a now 
paragraph (g) to road ns follows: 

§ 40.331 To what addttlonal .pertlos must 
employers and sorvlcc agents rolooso 
Information? 

• • • • 
(g) Notwithstanding any other 

provision of this Part, as an employm of 
Commercial Motor Vehicle (CMV) 
drivers holding commercial driving 
liconsos (CDLs) or as n third party 
administrator for owner-operator CMV 

drivers with CDLs, you are authorized to 
comply with State laws requiring you to 
provide to State CDL licensing 
authorities informalion about all 
violations of DOT drug and alcohol 
testing rules (including positive tests 
and .rofusals) by any CMV driver 
holding a CDL. 
• • 
[FR Doc. EB-133_77 Filod 6-12-08; 8:45 flm) 

BILLING CODE 4910-!52-P 
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. . . ... .... - - - .... - . . . -•-- - - . - .... I 
!§tate~ep<>rtin~_<>f DOT/FMCSJ\ T,~s!,:Vi<>!~tions 

[sta.!,Ec,_ 
~ 

Arkansas 

!California 

[sta!ute 

.,Ark. Code Ann. §27-
23-205 

I What is Report~d 

- ·• .. -·· .. ·- - .. - ·- , . -· ·- ·- ·1 
Who Reports 1

1 I -1 
il1 _j ToWhom? H_o_w? .. ,jUsec,f_theD_ata_ 

positive or refusal FMCSA- employers Office of Driver· online, Employers must check 
authorized alcohol tests; reports Services, . www.ark.org/drugtest, the on line database 
positive, refusal, alcohol tests; Arkansas Dept within three days of before putting drivers on 
substituted, or adulterated MROs reports of Finance & , test the road. 
FMCSA-authorized drug drug tests Administration; : 
tests . Little Rock, AR I 

11California V.C. 34520 !positive FMCSA- !consortium California 
Highway 
Patrol, 
Commercial 
Vehicle 
Section; 
Sacramento, 
CA 

mail or fax California originally 
planned to maintain a 
database of positive drug 
test results. However, no ' 
such database was 
developed. For 
compliance with the law, 
consortia must report 
positive drug tests, but 

authorized drug test 
"summaries" - notification 
(e.g., test date, reason for 
test, drug detected) 
without identifying the 
driver or motor carrier 

'----------~ ,__ __ L____ 1 _ __;1__ _ ___ ;1__ _ ___ _ _ twithout names. __ _ 

,ICalifornia V.C.: I positive or refusal FMCSA-' employers i Driver Safety : mail, using Form OS California revokes the 
-13376(b)(3) · authorized drug tests . 1 Actions Unit, : 334, Positive driver's certificate for 

conducted on drivers of Sacramento, l Controlled Substance three years unless the 
school buses and vehicles , CA, with a i Test Result Report, driver complies with the 

, to transport copy to local i within 5 days of DOT return to duty 
•!developmentally disabled California ! receiving the test j process. 
· people Highway Patrol; result 

i 

1 _ __ • _____ 1. ____ .,,_ ________ ~. ____ ·-· _____ 1 ___ ·----•-.. ···---·-· __ ,, ________ ,. ______ ~r_ea<;)ffice ___ ,1 ____ • ___ __ ••• .ii__ _ _____ _ 

-iNew IN. M. Stat. Ann §65-3- ipositive drug test results 'jconsortium or Motor Vehicle I <to be determined> l New Mexico's law was ' 
Mexico 14 , MRO Division; Santa ! supposed to take effect 

North 
Carolina 

- -

' 1N.C. Gen. Stat. §20-
37.19(c) !

positive and refusal 
' FMCSA-authorized drug 

Fe, NM : June 15, 2007, but 
i implementation has been 
delayed. 

[employer ' Department of ·IForm CDL-8 and ,,North Carolina revokes 
: Motor Vehicles; copy of test result, by i the driver's CDL until the 
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,-
Oregon lor. Rev. Stat. 

,§825.410 

Texas Tex. Transp. Code 
Ann. §643.064 

ilWashington!IWash. Rev. Code 
§46.25.123 

. 

• .. 
and alcohol tests I :1,.,;,,. " mail or fax (but driver successfully 

originals must still be completes the DOT 
mailed), within five return to duty process. 
days of receiving the 
result 

-

positive FMCSA- IMRO Driver and 
Motor Vehicle 
Services 
Division;Salem, 
OR 

•1CCF 2 and Form 735-i Oregon plans on 
authorized drug test, 
including identification of 
the drug that was detected 

---

positive FMCSA
authorized drug tests 

positive and refusal DOT 
drug or alcohol tests 

7200, by mail or fax ; maintaining a database 
! of positive drug tests that 
employers can access. 
That database has not 

·1 1 11Yet been developed. 
-' .. . . I 

Form MCS- : Department of · Form MCS-20 and 
20 started by ' Public Safety, test report, within ten 
MRO; • Motor Carrier days of receiving test 
submitted by . Bureau; Austin, result 
employer or, , TX 
if owner-
operator, by 
MRO 

MROs and 
BATs 

-

Department of 

!
Licensing; 
Olympia, WA 

-

Form DR-500-013 by 
fax or mail, within 
three days of the test 

----

,With the driver's 
authorization, an 
employer can ask the 
Motor Carrier Bureau 
about past positive 
results. 

Washington State 
revokes the driver's CDL 
for at least a year, and 
may require completion 
of the DOT return to duty 
process 



• 

TESTIMONY 
HOUSE BILL 1242 

TRANSPORTATION COMMITTEE 
JANUARY 29, 2009 

Mr. Chairman and members of the House Transportation Committee my name is Tom Balzer, 
managing director of the North Dakota Motor Carriers Association. I am here this morning to 
testify in opposition of House Bill 1242. 

Although we do support the concept of a drug registry, our organization along with the American 
Trucking Associations supports it on a national level and not state by state. 

We oppose House Bill 1242 for a number of reasons: 

I) We do not like the reporting to be done by the employer, this is just one more regulation 
on business that is unnecessary and puts the employer at odds with the employee. 

2) It asks for a social security number to be reported, with concerns over identity theft use of 
a social security number should be avoided. 

3) This would put North Dakota drivers at a disadvantage because the reporting would only 
include North Dakota drivers and North Dakota employers. If a driver from South Dakota 
with a long drug history applies for a job the employer would not have a record of the 
drug tests, but would for North Dakotans. 

4) There is already a mechanism in place required by the Federal Motor Carrier Safety 
Administration in the form of the previous employer request form that goes to the 
driver's last three employers in the last seven years. 

5) This is an unnecessary administrative burden on the Department of Transportation 

We would ask for a DO NOT PASS recommendation for House Bill 1242. Mr. Chairman this 
concludes my testimony, I would be happy to answer any questions. 
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HOUSE TRANSPORTATION COMMITTEE 
January 29, 2009 at 9:15 a.m. 

North Dakota Department of Transportation 
Linda Butts, Deputy Director of Driver and Vehicle Services 

HB 1242 

Good morning, Mr. Chairman and members of the committee. I'm Linda Butts, Deputy Director 
of Driver and Vehicle Services at the North Dakota Department of Transportation. Thank you 
for giving me the opportunity to present information to you today. 

Comments: 

The North Dakota Department of Transportation is neutral on this bill but would like to make the 
committee aware of several possible issues with the bill in its current format. 

Confidentiality of one's personal information is something that NDDOT works to preserve and 
in some instances is mandated to comply with confidentiality laws. Medical information is one 
of those components ofa person's driving record that is deemed confidential. 

The Code of Federal Regulations, Title 49, Part 40 addresses confidentiality and release of 
alcohol and drug testing results. In order for ND DOT to release this information to a third party, 
there must be written consent signed by the employee and then only to a particular, explicitly 
identified, person or organization. "Blanket releases" are prohibited under this part. For this 
reason, the word "requestor" in SECTION 1, line 11 raises concerns regarding compliance with 
federal regulations as it may be deemed too broad. An authorized requestor must be the person 
or organization explicitly identified by the employee in the employee's specific written consent. 

Thank you Mr. Chairman, I will be happy to answer any questions. 


