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2007 SENATE STANDING COMMITTEE MINUTES

Bill/Resolution No. SB 2075
Senate Industry, Business and Labor Committee
[ ] Check here for Conference Committee

Hearing Date: January 10, 2007

Recorder Job Number: #872

{ o
Committee Clerk Signature mwj

Minutes:
A BILL for an Act to amend and reenact subsection 6 of section 14-02.4-02 of the NDCC,

relating to the definition of the term discriminatory practice for human rights purposes.

Kathy Kulesa — director of Human Rights for the Dept. of Labor In Favor

TESTIMONY #1

S Klein: Can you give me an example how this applies?

Kathy K: First example political activity where you have an employee who is not of the same
political persuasion as the employer. The employees buddy may be running for office, and not
during work, not using work resources after work hours, let's assume the employer makes
political widgets and isn't political iobbying employer, they would like to help their buddy with
their campaign and the employer comes in and say, “You're fired.” Because, that's it.

That would be an example of lawful activity.

S Potter: Subsection 1, does this apply to government agencies? Are they considered to have
essential business related interests, would a public employee ever run a foul of this, political

activities of this, | think there is a clear distinction between government and private sector.
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Kathy K: | believe it would and could affect state entities. We've had complaints of

. discrimination which is what the lawful activity falls under, filed against other state agencies.
S Potter: Are government agencies considered to have essential to having business-related
interests?
Kathy K: Essential business-related interests would be looked at on every individual case-by-
case basis. What one employer's essential business-related interest may not be the others,
Q? Favor of 20757
CHERYL BERGIAN, Executive Director of ND Human Rights Coalition — In Favor
TESTIMONY #2
Testimony read
Things that come to mind, all of the things we do in our free time that aren’t against the interest

. of our employer, like people who smoke, have a question whether they can be fired, or
employers think they don’'t want their employee, and take action against them.
S Potter: If a government agency has a policy, they've issued their policy and an empioyee of
that agency disagrees with it, would they be able to protest that or would this allow the
employer to discriminate against them?
Kathy K: The question, what are the interests be of the state agency? This entity would be
included, state agencies are under the public service of entities are forgiven from
discriminating, tax dept. example. As long as the employee isn’t doing something that doesn't
interfere with the business interests of the tax department enforcing the tax laws of the state,
then the employee can file a claim of discrimination, if the employee’s activities are not
conflicting with the business interests of the tax department.

What are the business interests of the state agencies, and are the employees activities, are

. they conflicting with that business.
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Q?

S. Wanzek: Maybe question for Kathy, can it be construed if you have an employee involved
in a lawful activity that IS in conflict, that the employers need to be within the legal bound too?
Discriminate or release somebody that is working and conflicting with their business?

Kathy K: Yes, that is what the definition is.

Example: If | work for the ND Human Rights Coalition, | am an employee of the NDHRC, if |
were engaging in activity such as hurling racial epithets, that would be in direct conflict with the
business interests, the NDHRC and they would then have the authority to fire me. Or if | were
running a side line business in my free hours and refused to hire Native Americans, obviously
this would be against the business interests of my employer.

S Wanzek: Not hiring native Americans, that would be an illegal. If you're hurling epithets, that
would be a legal right whether it was ethical...

Kathy K: It may be a legal right, but it is a conflict of the business interests of my employer.
Q? In Favor? Opposition 20757

CLOSE HEARING

Senator Wanzek made a motion for a Do Pass. Second by Senator Andrus.

S Potter: | am troubled that this bill would inhibit free speech activities. Not this particular bill,
but this could be the vehicle for fixing the problem.

S Klein: | think that would be the opportunity to find another Legislative Avenue.

S Potter: as opposed to amending this to introducing a separate bill?

S Klein: Be my recommendation as we have a Motion and a Second. | think that would be
more of a stand-alone issue. We have people in favor of the bill, | don’t think we want to ...

If we were farther down the road in this vehicle.
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S Andrus: Comment, Fed Gov. through the Hatch Act, | don't know if we've got a similar
statute in ND or not.

S. Klein: Any other discussion?

Roll call vote — 7-0-0

Passed

Floor carrier: S Behm
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REPORT OF STANDING COMMITTEE (410) Module No: SR-06-0402
January 10, 2007 1:04 p.m. Carrier: Behm
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
. SB 2075: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends

DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). SB 2075 was placed
on the Eleventh order on the calendar.

(2) DESK, {3) COMM Page No. 1 SR-06-0402
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Bill/Resolution No. SB 2075
House Judiciary Committee
] Check here for Conference Committee
Hearing Date: 2/26/07

Recorder Job Number: 3796

A .Y
Committee Clerk Signature /W

Minutes:

Chairman DeKrey: We will open the hearing on SB 2075.

Lisa Fair McEvers, Dept of Labor, Commissioner of Labor: (see attached testimony).
This is clean up language requested by the AG’s office.

Chairman DeKrey: Thank you. Further testimony in support. Testimony in opposition. We

will close the hearing.
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Bill/Resolution No. SB 2075
House Judiciary Committee
[] Check here for Conference Committee
Hearing Date: 2/26/07

Recorder Job Number: 3872

Committee Clerk Signature MW%

Minutes:

Chairman DeKrey: We will take a look at SB 2075. What are the committee’s wishes in
regard to SB 2075.

Rep. Delmore: | move a Do Pass.

Rep. Meyer: Second.

12 YES O0NO 2 ABSENT DO PASS CARRIER: Rep. Dahl
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o Testimony on SB 2075
LU«J/ Prepared for the
47 “5//‘ \,P’ industry, Business and Labor Committee
\&0 January 10, 2007

Chairman Klein and members of the Industry, Business and Labor Committee. For the
record, | am Kathy Kulesa, Director of Human Rights for the department of Labor.

SB 2075 proposes a simple change to subsection 6 of N.D.C.C. § 14-02.4-02 of the
Human Rights Act. The Human Rights Act prohibits discrimination on the basis of a
person’'s membership of one or more protected category. Most people are familiar with
the protected categories of race, color, religion, sex, national origin, age, or disability, as
they are protected under both federal and state law. In addition, state only protections
under North Dakota law provide employees additional protection in three additional
protected categories: status with regard to marriage, status with regard to public
assistance, and participation in lawful activity off the employer’s premises during
nonworking hours which is not in direct conflict with the essential business-related

interests of the employer.

This last protected category, which at times is referred to as the “lawful activity”
protection was added to the Human Rights Act in two steps during the 1991 and 1993
legislative sessions. In 1991, the legislature added the first part of the protection, which
was: “participation in lawful activity off the employer’s premises during
nonworking hours” by passing Senate Bill No. 2498. This language was added to a
number of sections of the Human Rights Act in 1891, including: N.D.C.C. §§ 14-02.4-01,
14-02.4-02, 14-02.4-03, 14-02.4-06, 14-02.4-08,14-02.4-09, and 14-02.4-18.

In 1993, the legislature added language to this protected category in Senate Bill No.
2367, which added: “which is not in direct conflict with the essential business-
related interests of the employer” to four of the above statutory references, including:
N.D.C.C. §§ 14-02.4-01, 14-02.4-03, 14-02.4-06, and 14-02.4-08.

Sections 14-02.4-02, 14-02.4-09 and 14-02.4-18, for reasons | cannot explain, were not
amended in 1993 along with the other provisions listing this protected category.
According to a summary in the legislative history in 1993 of SB 2367, it was noted by
Attorney Feder: “that the phrase ‘lawful activity off the employer’'s premises’ appears in
the bill in two or three places. His amendment would be that any time the phrase
‘uniawful activity off the employer’s premises during nonworking hours” is utilized that it
be followed by ‘which is not in direct conflict with the essential work-related interests of
the employer.™ This proposed amendment was moved, seconded and unanimously
passed. It seems clear to me that failing to amend N.D.C.C. §§ 14-02.4-02, 14-02.4-09
and 14-02.4-18 was inadvertent.
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| do not believe that it is critical that N.D.C.C. § 14-02.4-09 be amended, as it deals
exceptions to what is considered a discriminatory practice based on seniority, merit or
measuring systems for setting methods of compensation. Arguably is should be
amended as well, but amendment may have little effect.

Section 14-02.4-18 has already been amended in 2005 in House Bill No. 1130, refining
the retaliation statute under the Human Rights Act. In doing so, the legislature deleted all
of the references to individual protected categories, and instead, referred to unlawful
discrimination under the chapter. In doing so, the “unlawful activity” language was
deleted in its entirety from N.D.C.C. § 14.02.4-18. Therefore, there is no need to further
amend this section.

This leaves only N.D.C.C. § 14-02.4-02 where the absence of the second part of the
category makes a huge difference, as | believe the term “discriminatory practice” under
N.D.C.C. § 14-02.4-02(6) without the amending language leaves an inconsistency in the
Human Rights chapter. Again, | believe this exclusion in N.D.C.C. § 14-02.4-02(6) was
an oversight, and ask for the full language of the protected category be included in the
definition of discriminatory practice.

Thank you for your time. | would be happy to answer any questions you have.
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Chairman Klein and members of the Committee, thank you for the opportunity to present testimony in
favor of Senate Bill 2075. I am Cheryl Bergian, Executive Director of the North Dakota Human Rights
Coalition. The Coalition includes a broad-based, statewide membership of individuals and organizations
interested in the furtherance of human rights in North Dakota; the Coalition’s mission is to effect change
so that all people in North Dakota enjoy full human rights.

We support the work of the Division of Human Rights in the North Dakota Department of Labor for the
enforcement of the North Dakota Human Rights Act and North Dakota Housing Discrimination Act.
The request of our Coalition for enforcement of the anti~discrimination law in North Dakota was the
impetus for the creation of the Division of Human Rights in 2000 and the assignment of its regulatory
responsibilities in 2001. It is my understanding that a significant amount of the work of the North

- Dakota Department of Labor now consists of activity for those two chapters of state law, as opposed to

enforcement of the Wage and Hour laws and other duties of the department.

We support the request to amend the North Dakota Human Rights Act by the North Dakota Department
of Labor to clarify the exception for participation in a lawful activity by employees. This change will
clarify the definition of that exception, and will benefit those looking for information on discriminatory
acts in North Dakota.

We ask for a do pass recommendation on Senate Bill 2075. [ appreciate this opportunity to testify on
behalf of the North Dakota Human Rights Coalition.
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