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2007 HOUSE STANDING COMMITTEE MINUTES

Bill/Resolution No. HB 1119
House Industry, Business and Labor Committee
(] Check here for Conference Committee
Hearing Date: January 29, 2007

Recorder Job Number: 2121

Committee Clerk Signature

Minutes:

Chairman George Keiser: Called the meeting to order on HB 1119.

All committee members were present,

. Pat Jergenson, Secretary /Treasurer/ North Dakota Real Estate Commission: Appeared

in support of HB 1119 and provided written testimony. (SEE ATTACHED TESTIMONY).

Claus Lemke: Appeared in support of HB 1119, and stated that our association of realtors has

- 8 local board of realtors, with a total of 1,500 reaitors, that are members of our association, it is
a trade association that you don't have to be long to that these realtors belong to there is about
2000 licensees', that are licensed by the real estate commission brokers salesperson, but
1,400 of those are members of our association, we have 2 people that have impact and
knowledge about 2 sections of this bill and with your permission | would like to call on them
and that is Scott Louser, and Brenda Martinson of Fargo, N.D.

Scott L ouser, National Director, North Dakota Association of REALTORS: Appeared in

support of HB 1119 and provided written testimony (SEE ATTACHED TESTIMONY).

Brenda Martinson, Broker Manager RE/MAX Realty 1, Fargo, N.D.: Appeared in support of

. HB 1119 and provided written testimony (SEE ATTACHED TESTIMONY).



Page 2
Bill/Resolution No. HB 1119
Hearing Date: January 29, 2007

Representative Thorpe: Can you explain what the main reason is, that brought up this

change that you are asking for here?

Brenda Martinson: The old bill just allowed one individual, and this is expanding it to one or

more people from the same firm to be able to form an organization.

Chairman Keiser: Where is the fiscal note on this bill?

Claus Lemke: It has no fiscal impact on the state, but would be to the agency that introduced

this bill, it has a fiscal impact to the people that are incorporating, where a husband and wife
would each have to have a corporation so there is a savings for the individuals
There was no opposition.

Hearing closed.

Representative Dietrich: | make a motion for a DO PASS.

Representative Zeiser: Second the motion

Motion Carried.

Representative Dietrich will carry the bill on the floor.
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REPORT OF STANDING COMMITTEE (410) Module No: HR-19-1437
January 29, 2007 1:10 p.m. Carrier: Dietrich
Insert LC:. Title:.

REPORT OF STANDING COMMITTEE
HB 1119: Industry, Business and Labor Committee (Rep. Keiser, Chairman)

recommends DO PASS (13 YEAS, 0 NAYS, 1 ABSENT AND NOT VOTING).
HB 1119 was placed on the Eleventh arder on the calendar.
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State Real Estate commissior,

Pat Jergenson, Secretary Treasurer of the ND Real Estate Commission - In Favor

TESTIMONY # 1 Read over testimony

S Klein: In section four, for an example.

S Potter: When you have a secretary-treasurer in your organization, are you fulfilling all those
functions?

Pat J: The commission has a Chairman and a Vice Chairman and 3 other commissioners and
I'm hired staff, we never did have a Secretary-Treasurer except when we set up in 1957.

S Heitkamp: Is there enough separation between taking care of business, who’s doing the
check and balance?

Pat J: We have 2 staff people, we follow the auditing processes, as far as the money portion, |
handle one portion of it, | do the deposits, she does all the reconciliation of the accounts.

S Heitkamp: You're the executive director, but does it take something in code to do that?

Pat J: | don't know why when it was established in code that it made that person hired
basically run the commission and handle the commission. It's a housekeeping bill, it's

something we've talked about before.
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Senate industry, Business and Labor Committee
Bill/Resolution No. HB 1119

Hearing Date: February 27, 2007

S Potter: Filling out of forms, the forms | fill out, they require me to designate as Secretary
Treasurer, in our case it's someone on the board, not hired staff, but don’t you have to have a
secretary? Doesn't every organization have a secretary?

Pat J: Our attorney has reviewed, not aware of that.

S Klein: Among the executive committee, VP, President, do you have that sort of tier?

Pat J: The commission has 5 people appointed by the governor and they have a Chairman
and a vice chairman and they elect those positions every year.

S Klein: So no one amongst that 5 have been designated as a secretary or a treasurer.

Pat J: No

Scott Lowser — President of Association of State Realtors - In Favor

National Director of the Association of Realtors of ND.

Provided a history of how the agency works:

Prior to 1993, every licensee in ND was represented seller. Whether they were a direct agent
or a sub agent, every agent, licensee, would represent a seller in a transaction. With the help
of the legislature in 1993, that changed and now consumers can have a licensee represent
them as a buyer agent similar to a seller's agent. We put a sign in the yard when we represent
the seller, we don’t represent the buyer with a sign around their neck. With that change,

brokers, if under an agreement, those consumers are called “clients.” The other party in the
transaction would be the “customer.” In this, brokers have the obligation to maintain records,
privacy records for their clients, not their customers. Customers would be represented by
another broker. In an event that a consumer would request information, a broker couldn't be
expected to give information to a customer about their client or vice versa, they shouldn’t be

expected to have information about a customer to give their client.
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Senate Industry, Business and L.abor Committee
Bill/Resolution No. HB 1119

Hearing Date: February 27, 2007

. When you talk about settlement statements, there’s a lot of time settlement statements, the
lender or title company would not provide information for the other party. The seller may not
see what the buyer had on their settlement statements and vice versa. A broker couldn’t
provide that for someone they don't represent. Ask for favorable vote.

S Heitkamp: Scott, you did a good job explaining. Where would you find it? Is it "buyer
beware?”

Scott L: It used to be "buyer beware,” prior to 1993. If you are a seller, your mortgage payoff
would be on a settlement payment and the potential buyer would be entitled to see that
information what your mortgage payoff would be. $10,000 or $200,000.. Most lenders, some
lenders will not have that disclosed. The settlement statement may be blank on that side. The
broker may not have that information because they did not represent that party.

. S Heitkamp: You're getting stuck in the middle. In all your years, have you seen somebody
come back to you and say, “hey, this guy didn’t clear this up, we got problems?”

Scott L: No | haven't. | hate to say it's a “housekeeping bill” because that's not necessarily the
way....

S Heitkamp: Don’t say that.

Scott L.: | would say in this case they're being proactive, and this is something that was caught
by our auditors.

S Heitkamp: So you not besieged with complaints about, “Joel closed on his house and
there’s still debt, and now | own it,” that type of thing.

Scott L: I've not experienced it.

Brenda Martinson, Farqo Moorhead ND Association - /n Favor

TESTIMONY # 2 Read testimony

. S Klein: Seeing that the attorney missed it, are we going to have any other issues?
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. Brenda M: | believe that that should take care of all of the different entities in our organization
that would want to be in that kind of a status.
S Klein: Did we find that those couples were out or we just let them slide along until we fix
this?
Brenda M: They cannot, and so we are at that point right now where a husband and wife
cannot form a corporation of any kind.
S Heitkamp: The organization that you so actively work in now, if you're going to sit down and
have an executive director that runs everything and makes sure the day to day business gets
done and is held accountable to the board, who’s taking the minutes? Watching the books?
How do you know this is getting done? Is the board going to name someone on that 5
member panel, Secretary treasurer?

. Brenda M: | follow what you're saying, | know they will have to be registered with the state.
S Heitkamp: Someone at the meeting has to take minutes, right? Just the structure of it,
You're taking away a secretary/treasurer, you're making her executive director, who's going to
take the other roles?
Brenda M: I'm not exactly sure.
S Klein: What we’re hearing is that Pat was the treasurer, took the minutes, brought the info to
the commission meetings, she's going to get new business cards, do everything she did before
except she has a new title.
Brenda M: Correct
S Hacker: | understand about the husband and wife, are their laws that you can’t share
commissions.

Brenda M: When you're an LLC, you receive all of the benefits. When e look at the bill, it will

. incorporate it.
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Senate Industry, Business and Labor Committee
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Hearing Date: February 27, 2007

S Hacker: If you want to go into a partnership with someone else, the single purpose of an
LLC is to complete a transaction between, you have to be a real estate agent first off to be part
of that LLC and if so, it has nothing to do with the transaction, but because | do it on the LLC,
now | can dump those commissions into the LLC.

Brenda M: All the commissions have to be run through the brokerage, the agent or the LLC.

Claus Lembke, ND Association of Realtors, Executive Director - In Favor

There are two different entities. The Real Estate Commission is a state agency and does not
have to have a secretary/treasurer. Mr. Poolman doesn't have a secretary/treasurer. A non-
profit corporation, which my association is, have to have a secretary/treasurer, we don't elect a
secretary/treasurer anymore because there are too many officers on the ladder too many
years, so they made me the permanent secretary/treasurer. You're correct, that every
corporation does, but the Real Estate commission is NOT a corporation, they are a state
agency. There is no requirement to have a secretary/treasurer. There checks and balances are
handled the way Pat Jorgenson explained it. The oversight lies in the commission, they are
the ultimate power and responsibility. Procedures to incorporate. You don't incorporate to an
LLC or LLP for a one transaction. What this is intended for is for the high-producers. The high
producers see an advantage in there. They quite often hire an assistant sometimes licensed,
sometimes unlicensed. Current law does not allow that sales person to pay another
commission to another sales person, it simply doesn't. But by creating the LLC, they can do
that, the current law allows only the BROKER to pay commission directly to those sales person
so they can redistribute that however they wish within their LLC or LLP.

S Heitkamp: Why did they do it in the first place? Why did they name her that in the first

place? You've been there forever.

. Claus L: Don't follow the question.
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Senate Industry, Business and Labor Committee
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Hearing Date: February 27, 2007

. S Heitkamp: She was named secretary/treasurer, which would lead me to believe someone is
taking the minutes and watching the books, right?
Claus L: That position will continue to do that.
S Potter: Can you explain to me why agents are prevented from sharing the commissions?
Claus L: It's the principal of the business. The agency, the listing, buyer agency, all the
contracts are in the name of the Broker, and then the Broker by an agreement with an
independent contractor entitle them, empowers them to sign instruments on behalf of the
broker, it's always the BROKER, the entire business is always the Broker. You might think
you're working with the real estate worker as an independent contractor, but it's really the
broker that they represent. That's the form the business has always been. | think when we
created for those high producers, the ability to incorporate themselves, they are independent
contractors, so they should be entitled to the same abilities as the broker has. A broker has
the ability to incorporate. Scott wanted to incorporate his own salesman, independent
contractors and he couldn’t do that, so he got himself a brokers license and then he can do
that. It seems antiquated that you have to do it that way. | don't think the sharing of the
commission is so much an issue. If two or more people are starting a little corporation or in
partnership to enable to manage their business. They can buy and sell in that corporation,
before social security, workers ____ and all those things.
It doesn’t protect them from illegal activity that they cannot do.
S? O?N?
CLOSE
Motion for a DO PASS by S Heitkamp
Second by S Wanzek

. Roll Call for a DO PASS on HB 1119 - 7-0-0 Passed
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Senate Industry, Business and Labor Committee
Bill/Resolution No. HB 1119

Hearing Date: February 27, 2007

Carrier: S Heitkamp

S Heitkamp: This whole hearing would have been quicker if Claus would have got up there
quicker.

S Klein: Someone has to back clean up.

CLOSE



®

Date: (3 8'7 507

Roll Call Vote : ’

2007 SENATE STANDING COMMITTEE ROLL CALL VOTES

BILL/RESOLUTION NO. HB)‘ ] lq

Senate INDUSTRY BUSINESS & LABOR Committee

[] Check here for Conference Committee

Legislative Council Amendment Number

Action Taken R “ O p F:}%

Motion Made By \\M}V\AM Seconded By _(XADQML
LY

U
Senators Yes | No Senators Yes | No
Chairman Klein, Jerry \/ Senator Behm, Arthur v
Senator Hacker, Nick VC V4 Senator Heitkamp, Joel v’
Senator Andrist, John \/ Senator Potter, Tracy \/
Senator Wanzek, Terry v

Total Yes 7 No D

Absent

O
Floor Assignment WM’ KQ(YU!O

if the vote is on an amendment, briefly indicate intent:




T

i

REPORT OF STANDING COMMITTEE (410) Module No: SR-37-4014
February 27, 2007 1:22 p.m. Carrier: Heitkamp
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REPORT OF STANDING COMMITTEE
. HB 1119: Industry, Business and Labor Committee (Sen. Klein, Chairman) recommends

DO PASS (7 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). HB 1119 was placed
on the Fourteenth order on the calendar.
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200 E Main Ave., Suite 204 - PO Box 727 » Bismarck, ND 58502-0727
Phone 701-328-9749 - Fax 701-328-8750

House Bill 1119

Pat Jergenson, Secretary Treasurer
North Dakota Real Estate Commission

Mr. Chairman and members of the House Industry, Business and Labor

Committee;

My name is Pat Jergenson and | am the Secretary Treasurer for the North Dakota

Real Estate Commission.

House Bill 1119 is a housekeeping bill dealing with 4 items. The first is a change

in my title from Secretary Treasurer to Exccutive Director. The Commission

feels that the title of Executive Director better reflects the responsibilities of this

position. Section 1, pages land 2 establishes the framework for the office of the

real estate commission and its secretary treasurer. The only change to this section

is to the title of executive director. Section 3 on page 3 refers to non resident

brokers and again the only change is to the title of the Secretary Treasurer to

Executive Director. Section 5 and 6 on page 4 also deal with the title change.

The second item is found in Section 5, line 7 which refers to a list of licensees that

the Commission is required to “mail” to any person in the state upon request and

10 all licensed brokers. We recommend that the word mailed be changed to

provided because we now have the capability of providing this informatien

electronically.

Member of the Association of Real Estate License Law Officials




The third item is in Section 2 and is an amendment to Section 43-23-05.1 on page 2 regarding the

licensing of a salesperson organization. This section was passed into law in the last Legislative
session to allow salespeople to form an organization (such as a corporation) and have their
commissions paid to that organization so the licensee would be able to participate in the benefits and
advantages that such an arrangement has to offer. Once n place we discovered that the law limited
the ability to license an organization to one that was owned solely by one salesperson (as stated on
page 2 line 9). Today’s business plans include teams, spouses and broker associates which should

not be excluded from being able to be licensed as an organization.

The last item is found in Section 4 and changes the requirements regarding documents brokers are
required to keep in their files. Parties not represented by the licensee are not obligated to give them
a copy of the closing statement due to privacy issues. The current law requires the broker to have
closing statements (hat in reality they may not be able to obtain. Page 3 lines 22 through 29 amends
Section 43-23-11.1 subsection 1, subdivision o to require brokers to keep in their files only the

closing statements for the parties they represent in the transactions.

There are a couple of real estate professionals here to testify in more detail regarding the salesperson

organization and the closing statement requirement.

We ask your favorable consideration of House Bill 1119.

Thank you.
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Diana Zietz, Amf%nfﬂfﬁ National Director for the North Dakota Association of REALTORS®. | want
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John VanMiddlesworth, GRI
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real estate transactions. Under your direction, the current law now allows
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Rita Schuster, ABR, CRS, GRI

Patsy Dombovy-Vasquez | principle was not a client of the broker in the transaction.
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Candice Dempsey, GRI

Minot: | From a practical standpoint, consider each of your own properties as a
Judy Hoskin, GRI . .
Carrie Montoya | Seller. Under current law, a broker would be required to disclose and keep
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Burnetta Fagerland, ABR, ABRM, GRI .

EXECUTIVE VICE presipEnT | NOMe: information deemed confidential by most home owners. This

Claus Lembke, CAE . . .
Clwsendreaiioscom | Proposal would eliminate the requirement for brokers to provide and

ASSISTANT AX/OFFICE W\JN{;\giilﬁ maintain information to which they may not be entitled.
1 CEK

Jill@ndrealtors,com

ADMINISTRATIVE ASSISTANT . . ,
Moni Krantz | VVe ask for your favorable consideration of House Bill 1119.
Moni®@undrealtors.com

Thank you
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January 29, 2007

Testimony on HB 1119

To: House Industry Business and Labor Committee

From: Brenda Martinson, Broker Manager RE/MAX Realty 1, Fargo

Chairman Keiser and members of the House IBL. Committee:

My name is Brenda Martinson. | am the Managing Broker at RE/MAX
Realty 1 in Fargo and a member of the Fargo Moorhead Area Association
of REALTORS® and the North Dakota Association of REALTORS®,

There are a number of REALTORS® in my company who, as independent
contractors, will be affected by this legislative proposal since they work as
a husband and wife team or as a team with two or more agents within our
company.

| would like to address the proposed amendments in Section 2 on page 2
lines 5 through 25. it dates back to the last session when we requested
changes in the statutes that govern how real estate agents can be paid
their commission. House bill 1475 was passed and adopted in the 2005
session. It provided enabling legislation allowing salespersons to operate
as a Limited Liability partnership (LLP), Limited Liability Corporation (LLC)
or some other organization. After the passage of this legislation the Real
Estate Commission's Attorney and our Association Attorney informed us
that the new law is applicable only for a single person.

We found in a number of companies that had husband and wife teams who
attempted to form a LLP, LLC or some other organization but they could
not. That is why we are here to seek these additional changes. HB 1119 on
page 2 lines 10, 11 and 12 proposes to enable an individual and that
individual’s spouse and other salesperson from the same firm to create a
LLP, LLC or some other organization if they meet all the requirements
detailed in Section 2 of this bill.

Mr. Chairman, we support this legisiation and we ask you to give this bill a
do pass. | will try to answer any questions that you or your committee may
have. ‘
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302. Less Amount Paid By/For Borrower (Une 220) { 89,007.93)] | 802. Less Reductions Dus Seller {Line 520) {  114,897.97)
303. CASH( X FROM}( TO ) BORROWER 20,842.01[1603. CASH( TO J( X FROM ) SELLER 7,897.97
The undersigned hereby acknowledge recsipt of a completed copy of pa'ges‘ 182 of this statement & any attachments referred to hersin.
! HAVE CAREFULLY REVIEWED THE HUD-1 SETTLEMENT STATEMENT AND TO THE BEST OF MY KNOWLEDGE AND BELIEF, IT IS A TRUE AND
ACCURATE STATEMENT OF ALL RECEIPTS AND DISBURSEMENTS MADE ON MY ACCOUNT OR BY ME IN THIS TRANSACTION. | FURTHER CERTIFY
THAT | HAVE REFCENEN A £ADV AC TUE LN 4 CETTI CLIEAT AT 2w armg by WA




