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2007 HOUSE STANDING COMMITTEE MINUTES

Bill/Resolution No. HB 1017

House Appropriations Committee
Human Resources Division

[] Check here for Conference Committee
Hearing Date: January 15, 2007

Recorder Job Number: 1017

Committee Clerk Signature

Minutes:

Rep. Chet Pollert, Chairman opened the hearing on HB 1017, A Bill for an Act to provide an
appropriation for defraying the expenses of the office of administrative hearings. All division
members present. Representatives Larry Bellew, Vice Chairman, James Kerzman, Ralph
Metcalf, Mary Ekstrom, Jon Nelson, Gary Kreldt, and Alon Wieland.

Allen Hoberg, Director of the Office of Administrative Hearings, testified in support of the
bill. (Copy of written testimony attached) It was stated the office’s work consists almost
exclusively of conducting administrative hearings for numerous state and local agencies or
entities on a wide variety of administrative matters, including complaint or enforcement
hearings, application hearings for a license or benefits, and appeals of various types of
governmental actions. OAH provides independent administrative law judges to conduct
hearings that were formerly conducted by in-house agency hearing officers, assistant attomeys
general, or agency contract hearing officers.

Question asked and it was stated that the office is strictly a special fund agency. Questions
asked about digital equipment, what is the authority of the agency, what kind of administrative
hearings with WS\, salaries, number of hearings held, if OAR'’s granted ... increase to agency?

Question asked if the agency bills by the hour ... answer: bill currently at $95.25 an hour.




2007 HOUSE STANDING COMMITTEE MINUTES

Bill/Resolution No. HB 1017

House Appropriations Committee
Human Resources Division

[] Check here for Conference Committee
Hearing Date: February 1, 2007 Time: 10 am

Recorder Job Number: 2502
s

s
Committee Clerk Signature W “Jm Lot

Minutes:

Rep. Chet Pollert, Chairman opened the hearing on HB 1017, A Bill for an Act to provide an
appropriation for defraying the expenses of the office of administrative hearings. Ali division
members present: Representatives Larry Bellew, Vice Chairman, James Kerzman, Ralph
Metcalf, Mary Ekstrom, Jon Nelson, Gary Kreidt, and Alon Wieland.

Chairman Pollert: Explained that the agency overview had already been heard and now the
spend down would be reviewed.

Allen Hoberg, Director of the Office of Administrative Hearings, provided an Addendum.
He explained that his agency uses federal funds and special funds. Very few general funds.
Discussion on salaries increases, $100,000 for increased caseload, estimated workload goes
down - shift of funds, equity pool increases, work of temporary staff, and 4 and 4 salaries plus
equity.

Adjournment.




2007 HOUSE STANDING COMMITTEE MINUTES

Bill/Resolution No. HB 1017

House Appropriations Committee
Human Resources Division

[] Check here for Conference Committee
Hearing Date: February 5, 2007

Recorder Job Number: 2834

Committee Clerk Signature

Minutes:

Rep. Chet Pollert, Chairman opened the hearing on HB 1017, A Bill for an Act to provide an
appropriation for defraying the expenses of the office of administrative hearings. All division
members present. Representatives Larry Bellew, Vice Chairman, Ralph Metcalf, Mary
Ekstrom, Jon Nelson, Gary Kreidt, and Alon Wieland. Absent: Jim Kerzman.
Representative Bellew: Made a motion to accept the amendment 78017.0101 on HB 1017.
Representative Wieland: Seconded the motion.

Representative Bellew: Explained the intent of the amendment as: “Takes away the special
funds for the line item #2 on the Green Sheet ... “Adds funding for professional fees for
temporary law judges due to anticipated increase in caseload for the Office of Administrative
Hearings.” Representative Bellew stated that was his understanding that this amount of
money was not needed in their budget.

Chairman Pollert: Stated there had been a jump in caseload, but now it is coming back to
normal and that is where the $50,000 is coming from.

Allen Hoberg, Director of the Office of Administrative Hearings, stated they had put the
optional request in because they thought they could use it. “It is not absolutely necessary, |

think we can get by without it.”



Page 2

House Appropriations Committee
Human Resources Division
Bill/Resolution No. 1017

Hearing Date: February 5, 2007

Discussion:

Representative Ekstrom: "My understanding is that they will come back to the Emergency
Commission when they need this money.”

Chairman Pollert: “That is correct.”

Roll call on the Amendment 78017.0101 for a “Do Pass™: 5 yes, 2 no and 1 absent.
Carrier: Representative Nelson

Representative Bellew: Motion to pass HB 1017 as amended.

Representative Kreidt: Seconded the motion.

Roll call for a “Do Pass as amended” on HB 1017: Yes - 5, no - 2, and 1 absent.

Carrier: Representative Nelson

. Adjourned.




2007 HOUSE STANDING COMMITTEE MINUTES

Bill/Resolution No. HB 1017
House Appropriations Committee

[C] Check here for Conference Committee
Hearing Date: February 8, 2007

Recorder Job Number: 3249

Committee Clerk Signature 22 4/ % %4,,15/
7 i

Minutes:

Chairman Svedjan opened the hearing on HB 1017, budget bill for the Office of Administrative
Hearings.

Rep. Nelson reviewed the Department 140 — Office of Administrative Hearings green sheet
and described the changes made to the Executive recommendation.

Rep. Nelson motioned a Do Pass and then withdrew the motion until the amendment
was adopted.

Amendment .0101 is distributed and Rep. Nelson points out that all the amendment does is
remove the $50,000 funding for law judges from the executive recommendation.

Rep. Nelson motioned the adoption of amendment .0101, Rep. Metcalf seconded the
motion. The motion carried by voice vote and the amendment was adopted.

Rep. Nelson motions a Do Pass as amended. Rep. Bellew seconded the motion. The

motion carried by a roll call vote of 22 ayes, 1 nay, and 1 absent and not voting. Rep.

Nelson was designated to carry the bill.




Date: 02/05/07
Rolt Call Vote #: 1

2007 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1017

House HUMAN RESOURCES DIVISION Committes

[[] Check here for Conference Committee

Legislative Council Amendment Number 78017.0101

Action Taken Do Pass
Motion Made By Rep. Bollew Seconded By Rep. Wieland
Representatives Yes | No Representatives Yes | No
Chairman Pollet X Rep. Nelson X
Vice Chairman Bellew X Rep. Kerzman
Rep. Wieland X Rep. Metcalf X
Rep. Kreidt X Rep. Ekstrom X
Total (Yes) 5 No 2
Absent 1

Floor Assignment

If the vote is on an amendment, briefly indicate intent:

Takes away the special funds for the line item #2 on the Green Sheet.




Date: 02/05/07

. Roll Call Vote #: 2
2007 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1017

House HUMAN RESOURCES DIVISION Committee

[] Check here for Conference Committee

Legislative Council Amendment Number

Action Taken Do Pass as amended
Motion Made By Rep. Bellew Seconded By Rep. Kreidt
Representatives Yes | No Representatives Yes | No
Chairman Pollst X Rep. Nelson X
Vice Chairman Bellew X Rep. Kerzman
Rep. Wieland X Rep. Metcalf X
Rep. Kreidt X Rep. Ekstrom X
Total (Yes) 5 No 2
Absent 1

Floor Assignment  Representative Nelson

If the vote is on an amendment, briefly indicate intent:



Date:

2L4fe 7

Roll Call Vote #:

2007 HOUSE STANDING COMMITTEE ROLL CALL VOTES

House

Appropriations Full

BILL/RESOLUTION NO. /2 /77

[] Check here for Conference Committee

Legisiative Council Amendment Number

Y/ 7.

Action Taken

Committee

MM%

Seconded By M,)N

Motion Made By :Z; . Zﬁ V4

Representatives Yes | No Representatives Yes | No

Chairman Svedjan
Vice Chairman Kempenich
Representative Wald Representative Aarsvold
Representative Monson Representative Gulleson
Representative Hawken .
Representative Klein
Representative Martinson
Representative Carlson Representative Glassheim
Representative Carlisle Representative Kroeber
Representative Skarphol Representative Williams
Representative Thoreson '
Representative Pollert Representative Ekstrom
Representative Bellew Representative Kerzman
Representative Kreidt Representative Metcalf
Representative Nelson
Representative Wieland

Total {Yes) No

Absent

Floor Assignment

If the vote is on an amendmaent, briefly indicate intent:



_ pate: 2>/ J’/&”?
Roll Call Vote #: 7

2007 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. /2 /7/

House Appropriations Full Committee

[C] Check here for Conference Committee

Legislative Council Amendment Number X0/ 7. 270/

Action Taken /ﬁ) /é//// Az M/ /7 w0 1L/

Motion Made By M SecondedBy 4 4/, )

Representatives Yes | No Representatives Yes | No
Chairman Svedjan i,
Vice Chairman Kempenich v
Representative Wald W Representative Aarsvold v,
Representative Monson N Representative Gulleson W
Representative Hawken V4
Representative Klein e
Representative Martinson
Representative Carlson Ve Representative Glassheim v,
Representative Carlisle d _| Representative Kroeber v
Representative Skarphol .. | 1./7 | Representative Williams v
Representative Thoreson v ' '
Representative Pollert v Representative Ekstrom —_—
Representative Bellew W/ Representative Kerzman e
Representative Kreidt j Representative Metcalf S
Representative Nelson v
Representative Wisland - v

Total  (Yes) AP No [

Absent /

Floor Assignment 4 %,&ﬂ\_/

If the vote is on an amendment, briefly indicate intent:



REPORT OF STANDING COMMITTEE (410) Module No: HR-27-3006
February 13, 2007 10:00 a.m. Carrler: Nelson
insert LC: 78017.0101 Title: .0200

REPORT OF STANDING COMMITTEE

HB 1017: Appropriations Commitiee (Rep. Svedjan, Chairman) recommends
AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS
(22 YEAS, 1 NAY, 1 ABSENT AND NOT VOTING). HB 1017 was placed on the Sixth
order on the calendar.

Page 1, line 15, reptace "157,500" with “107,500"

Page 1, line 16, replace "384,247" with "334,247"

Page 1, line 22, replace "424.417" with "374.417"

Page 1, line 23, replace "1,694,091" with "1,644,091"

Renumber accordingly

STATEMENT OF PURPOSE OF AMENDMENT:

House Bill No. 1017 - Offlce of Adminlistrative Hearings - House Action

EXECUTIVE HOUSE HOUSE
BUDGET CHANGES VERSION
Salaries and wages $1,260,674 $1,269,674
Qperating expenses 424 417 ($50,000) 374 417
Total all funds $1,694,091 ($50,000) $1,844,091
Less astimated Income 1,694 091 (50,000} 1,644 091
Genaral fund $0 $0 $c
FTE 8.00 0.co0 B.00

Dept. 140 - Office of Administrative Hearings - Detall of House Changes

DECREASES
FUNDING FOR TOTAL
PROFESSIONAL HOUSE
SERVICES 1 CHANGES
Salaries and wages
Operaling expenses ($50,000} {$50,000)
Total all funds {$50,000) {$50,000)
Less estimated Incomes (60,000) 50,000
Genaral fund $0 $0
FTE 0.00 0.00

1 Dacreases funding for professional fees for temparary law judges.

(2) DESK, {3) COMM Page No. 1 HR-27-3006



2007 SENATE APPROPRIATIONS

HB 1017



2007 SENATE STANDING COMMITTEE MINUTES

Bill/Resolution No. 1017
Senate Appropriations Committee
[[] Check here for Conference Committee
Hearing Date: 3-12-07

Recorder Job Number: 4856

/7 2N,
Committee Clerk Signature C///M/ 'é ,

Minutes:

Chairman Holmberg opened the hearing on HB 1017 indicating the subcommittee would be
the same as that of DOT. He indicated we want to make sure that if the bill on hearings all fits
together.

Allen Hoberg, Director, Office of Administrative Hearings, distributed written testimony and
testified in support of HB 1017 indicating the work of the department consists of conducting
administrative hearings from state and local agencies. He described the department hearings
and the percentages coming from different agencies, the budget analysis, the professional
services, the salaries and benefits and equity increases, the digital recordings, statistics, and
the effect of Senate Bill 2375.

Chairman Holmberg asked if the salaries are the typical 4/4 or if this was in addition to. The
response was yes, the 4/4.

Chaiman Holmberg asked about the 4/4 increase at $120,000 plus and the equity and
whether he had any idea how much would be reduced. The response was he has no idea of
the numbers.

Chairman Holmberg indicated he assumed that if that bill passes, in the end it will work out.
The response was that he thought the appropriation would work with that bill rather then this

bili.



Page 2

Senate Appropriations Committee
Bill/Resolution No. 1017

Hearing Date: 03-12-07

Chairman Holmberg indicated SB 2375 will be back here if they make a recommendation and
will be in conference committee.

Senator Mathem questioned who pays the tab when the PSC has a hearing. The response
was that most hearings come out of the utility fund established by the utility fees and not the
general fund. All agencies are billed for services.

Chairman Holmberg closed the hearing on HB 1017



2007 SENATE STANDING COMMITTEE MINUTES

Bill/Resolution No. 1017
Senate Appropriations Committee
[ ] Check here for Conference Committee

Hearing Date: 03-22-07

Recorder Job Number: 5484

yi - N Vi )
Committee Clerk Signature M&e) ’)/‘1__7/ /t/
Minutes::

Chairman Holmberg opened the hearing on HB 1017 at 5:30 pm on March 22, 2003
regarding the Office of Administrative Hearings.

Senator Wardner distributed the amendments and explained them to the committee. He
moved a do pass on the amendments, seconded by Senator Christmann, the amendment
carried.

Senator Krauter had a questions asked about the FTE's, and the fee for services and where
the money goes from these fees. Senator Wardner told him the money stays with DOT.
Senator Wardner moved a DO PASS AS AMENDED, Seconded by Senator Christmann.
A roll call vote was taken resulting in 14 yeas, 0 nays, 0 absent. The motion carried.
Senator Wardner will carry the bill.

The hearing on HB 1017 closed.



2007 SENATE STANDING COMMITTEE MINUTES

Bill/Resolution No. 1017
Senate Appropriations Committee

[] Check here for Conference Committee
Hearing Date: 04-05-07

Recorder Job Number: 5779

Committee Clerk Signature %/@49&7’:’6

Minutes:

Chairman Holmberg opened the hearing on HB 1017 on 04-05-07 distributing amendments
which take the provisions of SB 2375 which we feel the House should have another chance to
look at and make the effective date of the transfer August 1, 2008. In other words give an

additional year for the agencies to meld and mesh together.

Senator Wardner moved to reconsider the action by which we passed, Senator Seymour

seconded. No discussion. An oral vote was taken resulting in the motion passing.

Senator Wardner moved we reconsidered the action by which we amended and we amend further

with these amendments, Senator Fischer seconded. Discussion was held,

Senator Mathern asked this to be explained again.
Senator Wardner indicated we are taking the hearings out of DOT and into the Office of Administrative
Hearings. The funding is already in SB 2375 which was killed in the House.

Senator Mathern asked what we did on the original SB 2375.

Senator Wardner indicated we passed it out and here we moved up the date to August 1, 2008.
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Senate Appropriations Committee
Bill/Resolution No. 1017

Hearing Date: 04-05-07

Chairman Holmberg indicated one issue in the House is with a change like this in four months was a
little to much. This gives them a year. The argument on the bill was the same agency that is the judge is
also the jury.

Senator Krauter indicated there is no reduction of FTE in DOT but there is the addition of one FTE in
the Office of Administrative Hearings, correct?

Senator Wardner indicated there should be a reduction of FTE’s in DOT and they are moved to the
Office of Administrative Hearings. What really happens is when hearings take place then the Office of
Administrative Hearings bills DOT.

Senator Krauter asked where the FTE is located in the amendment.

Allan Knudson indicated that when the bill was passed, there was no reduction of FTE’s because these
bills are still in limbo so no changes were made yet.

Chairman Holmberg indicated the same conferees will be on HB 1017 and DOT.

Senator Tallackson indicated there won’t be a saving of FTE’s because DOT has to stay in part way.
Senator Wardner did say we will need more administrative money but actually five FTE’s will go to
administrative hearings but the money stays with DOT and when the hearing comes up DOT transfers
funds.

Senator Mathern asked why not have wording in here that it takes 5 FTE’s out of DOT.

Senator Fischer is there other duties that the people have at DOT because they can’t be taken out?
Senator Wardner indicated it is his understanding that is ail they do; they are hearing officers over there
and that is all they do. But as Senator Tallackson mentioned, DOT has to field this and pass it on to the
Office of Administrative Hearing so they feel they may have to hire a half time person in order to

facilitate that even though the hearings are over there they still have some requirements.

An oral vote was taken resulting in the amendment being approved.



Page 3

Senate Appropriations Committee
Bill/Resolution No. 1017

Hearing Date: 04-05-07

Senator Fischer moved a do pass on HB 1017 as amended, Senator Wardner seconded. A roll call

vote was taken resulting in 9 yes, 4 no, and 1 absent. The motion carried and Senator Wardner

will carry the bill.

Chairman Holmberg closed the hearing on HB 1017.



78017.0201
Title.0300
Fiscal No. 1

Prepared by the Legislative Council staff for

Senator Wardner

March 22, 2007

PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1017

Page 1, line 14, replace "226,747" with "917,231"

Page 1, line 15, replace "107.,500" with "186,722"

Page 1, line 16, replace "334,247" with "1,103,953"

Page 1, line 21, replace "1,269,674" with "1,960,158"

Page 1, line 22, replace "374,417" with "453,639"

Page 1, line 23, replace "1,644,091" with "2,413,797"

Renumber accordingly

STATEMENT OF PURPOSE OF AMENDMENT:

House BIll No. 1017 - Office of Administrative HearIngs - Senate Actlon

EXECUTIVE

BUDGET
Salaries ang wages $1,269,674
Operating expenses 424 417
Total all funds $1,694,091
Less astimated income 1,694,091
General fund $0
FTE 8.00

HOUSE SENATE SENATE
VERSION CHANGES VERSION
$1,269,674 $690,484 $1,860,158
374,417 79,222 453,630
$1,644,091 $768,708 $2,413,797
1,644 091 768,706 2,413,787
$0 $0 $0

8.00 5.00 13.00

Dept. 140 - Office of Administrative Hearings - Detall of Senate Changes

ADDS

FUNDING FOR
DEPARTMENT OF
TRANSPORTATION
HEARINGS 1

Salaries and wages $690,484
Operating expenses 79,222
Total &l lunds $765.706
Less estimated incomea 769,706
General tund $0
FTE 5.00

1 The Senate added funding relating to Sanata 8ill No. 2375, which transfars Departrnent of Transporialion hearings responsibility to the Office of

Administrative Haarings.

TOTAL
SENATE
CHANGES

$690,484
79,222

$768,706
769,706
$0

5,00

Page No. 1

78017.0201

2



\.

Date: 5’/ a;y/b/?

Roll Call Vote #:

2007 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. /0 ] "]

Senate Appropriations

[ ] Check here for Conference Committee

Legislative Council Amendment Number

Action Taken

Ao ad 220/

Committee

Motion Made By (/@4 plpper )

Senators Yes | No Senators Yes | No

Senator Ray Holmberg, Chrm Senator Aaron Krauter
Senator Bill Bowman, V Chrm Senator Elroy N. Lindaas
Senator Tony Grindberg, V Chrm Senator Tim Mathern
Senator Randel Christmann Senator Larry J. Robinson
Senator Tom Fischer Senator Tom Seymour
Senator Ralph L. Kilzer Senator Harvey Tallackson
Senator Karen K. Krebsbach
Senator Rich Wardner

Total  (Yes) Canjieed, No

Absent

Floor Assignment

If the vote is on an amendment, briefly indicate intent:



Date: 3M 7

Roll Call Vote #:

2007 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTIONNO. /2 /77

Senate Appropriations Committee

(] Check here for Conference Committee

Legislative Council Amendment Number

Action Taken 0/0 ﬂw Qe W
/

Motion Made By WW Seconded By a/)z,;%wu
Senators Yes | No Senators Yes | No
e

Senator Ray Holmberg, Chrm > Senator Aaron Krauter r
Senator Bill Bowman, V Chrm V. Senator Elroy N. Lindaas

Senator Tony Grindberg, V Chrm [~ _- Senator Tim Mathemn

Senator Randel Christmann ~ Senator Larry J. Robinson | 4~
Senator Tom Fischer v Senator Tom Seymour r
Senator Ralph L. Kilzer - Senator Harvey Tallackson |
Senator Karen K. Krebsbach v ]
Senator Rich Wardner o

Total (Yes) / % No

Absent

Floor Assignment ML&W

If the vote is on an amendment, briefly indicate intent:



REPORT OF STANDING COMMITTEE (410) Module No: SR-55-6024
March 23, 2007 8:57 a.m. Carrler: Wardner
Insert LC: 78017.0201  Title: .0300
REPORT OF STANDING COMMITTEE

HB 1017, as engrossed: Appropriations Committee (Sen. Holmberg, Chairman)
recommends AMENDMENTS AS FOLLOWS and when so amended, recommends
DO PASS (14 YEAS, 0 NAYS, 0 ABSENT AND NOT VOTING). Engrossed HB 1017
was placed on the Sixth order on the calendar.

Page 1, line 14, replace "226,747" with "917,231"

Page 1, line 15, replace "107,500" with "186,722"

Page 1, line 186, replace "334,247" with "1,103,953"

Page 1, line 21, replace "1,269,674" with "1,960,158"

Page 1, line 22, replace "374,417" with "453,639"

Page 1, line 23, replace "1,644,091" with "2,413,797"

Renumber accordingly

STATEMENT OF PURPQOSE OF AMENDMENT:
House Blll No. 1017 - Office of Administrative Hearings - Senate Actlon

EXECUTIVE HOUSE SENATE SENATE

BUDGET VERSION CHANGES VERSION
Salarles and wages $1,269,674 $1,260,674 $650,484 $1,860,158
Cperating expensaes 424 417 374417 79,222 453,639
Total all tunds $1,694,091 $1,644 091 $769,708 $2,413,797
Less estimated income 1,694,091 1,644,091 769,706 2413787
Genera! fund 30 $0 $0 $0
FTE 8.00 8.00 5.00 13.00

Dept. 140 - Office of Adminlistrative Hearings - Detall of Senate Changes

ADDS
FUNDING FOR

DEPARTMENT OF TOTAL

TRANSPORTATION SENATE
HEARINGS 1 CHANGES
Salarles and wages $600,484 $690,484
Operaling expenses 79,222 79,222
Total all funds $769,706 $769,706
Less estimated income 769,706 769,705
Ganeral fund $0 $0
FTE 5.00 5.00

1 The Senate added funding relating to Senate Bill No. 2375, which transfers Department of Transportation hearings responsibility to the Cifice of
Administrative Hearings.

(2) DESK, {3) COMM Page No. 1 SR-55-6024



78017.0203 Prepared by the Legislative Council staff for
Title.0400 Senator Holmberg
Fiscal No. 3 April 3, 2007

ey

(|
PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1017 { '"L

In lisu of the amendments adopted by the Senate as printed on page 953 of the Senate
Journal, Engrossed House Bill No. 1017 is amended as foilows:

Page 1, line 2, after "hearings” insert "; to amend and reenact sections 39-01-16, 39-02-03.1,
39-06-34, 39-06.1-11, 39-06.2-10.6, 39-06.2-10.7, and 39-06.2-10.8, subsection 1 of
section 39-20-03.1, section 38-20-03.2, subsection 1 of section 39-20-04, sections
39-20-05 and 39-20-06, and subsection 1 of section 54-57-03 of the North Dakota
Century Code, relating to the transfer of administrative hearings from the department of
transportation to the office of administrative hearings; to provide for transition; and to
provide an effective date”

Page 1, line 14, replace "226,747" with "571,989"
Page 1, line 15, replace "107,500" with "159,442"

Page 1, line 16, replace "334,247" with "731,431"
Page 1, line 21, replace "1,269,674" with "1,614,916"
Page 1, line 22, replace "374,417" with "426.359"

Page 1, line 23, replace "1,644,091" with "2,041,275"
Page 1, after line 23, insert:

"SECTION 4. AMENDMENT. Section 39-01-16 of the North Dakota Century
Code is amended and reenacted as follows:

' 39-01-16. Hearlng on alleged violations.

1. Any person having information that a licensed dealer has violated any

provisions of this title may file with the director an affidavit specifically
i stating the facts of the violation. Upon receipt of sueh

the affidavit, the director shall investigate the violation alleged in the
affidavit. If, after investigation, the director determines that the dealer's
license will be revoked or suspended, a notice of intent to revoke or
suspend the license must be mailed to the dealer by certified mail. The
notice must provide the dealer with an opportunity for a hearing prierte
before the effective date of the license revocation or suspension. A record

of sueh-hearings the hearing must be made by stenographic notes or use
of an electronic recording device.

fro

If after sweh the hearing the direeter administrative law judge finds the

violation charged in the affidavit has been proved by the evidence, an order
must be served on the licensee revoking or suspending the dealer's license
for a period of time to be determined by the director. Suek The action may
be appealed to the district court by following the appeal procedure set forth
in chapter 28-32, except that the order revoking or suspending the license
is ineffective while the appeal is pending.

Page No. 1 78017.0203




3. Any witness called by the prosecution, except a peace officer while on
duty, shalt must receive the same fees and mileage as a witness in a civil
case in district court.

SECTION 5. AMENDMENT. Section 39-02-03.1 of the North Dakota Century
Code is amended and reenacted as follows:

39-02-03.1. Diractor to provide notice and opportunity for hearing prierte
before cancellation, revocation, suspenslion, or raclslon of a motor vehicle
registration or a certificate of title to a motor vehicle. Wherever—uaneer Under the
laws pertaining to the cancellation, revocation, suspension, or recision of a registration
of a motor vehicle or a certificate of title to a motor vehicle, if a determination has been
made to cancel, revoke, suspend, or rescind either the registration or certificate of title,
or both, the director shall provide the legal and registered owner with notice of susek the
cancellation, revocation, suspension, or recision and the opportunity for a hearing.
Suek The notice must be sent by registered or certified mail, return receipt requested,
not less than ten days prierte before the effective date of the canceliation, revocation,
suspension, or recision.

SECTION 6. AMENDMENT. Section 39-06-34 of the North Dakota Century
Code is amended and reenacted as follows:

39-06-34. Director may require reexamination. In addition to other powers
set forth in this chapter, the director, having good cause to believe that a licensed
operator is incompetent or otherwise not qualified to be licensed, may upon written
notice of at least five days to the licensee require the licensee to submit to such
physical, mental, or driver's examination as may be deemed necessary. If the director
has good cause to bslieve that the licensed operator presents an immediate danger to
the motoring public, the director may immediately, and without prior notice, suspend the
operator's license pending the examination. The notice of suspension must provide the
operator with the opportunity for a hearing within five days of the receipt of the notice of
suspension. When a hearing is requested it must be conducted under section 39-06-33
and the hearing-efleere administrative law judge's recommended decision must be
rendered within two days of the conclusion of the hearing. Upon the conclusion of such
examination the director shall take action as may be appropriate and may suspend or
revoke the license of such person or permit the licensee to retain the license, or may
issue a license subject to restrictions as psrmitted under section 39-06-17. Refusal or
neglect of the licensee to submit to such examination shall be grounds for suspension
or revocation of the license.

SECTION 7. AMENDMENT. Section 39-06.1-11 of the North Dakota Century
Code is amended and reenacted as follows:

39-06.1-11. Temporary restricted license - ignition Interlock device.

1. Except as provided under subsection 2, if the director has suspended a
license under section 39-06.1-10 or has extended a suspension or
revocation under section 39-06-43, upon receiving written application from
the offender affected, the director may for good cause issue a temporary
restricted operator’s license valid for the remainder of the suspension
period after seven days of the suspension period have passed.

2. If the director has suspended a license under chapter 39-20, or after a
violation of section 39-08-01 or equivalent ordinance, upon written
application of the offender the director may issue for good cause a
temporary restricted license that takes effect after thirty days of the
suspension have been served after a first offense under section 39-08-01
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or chapter 39-20. The director may not issue a temporary restricted license
to any offender whose operator's license has been revoked under section
39-20-04 or suspended upon a second or subsequent offense under
section 39-08-01 or chapter 39-20, except that a temporary resfricted
license may be issued for good cause if the offender has not committed an
offense for a period of two years before the date of the filing of a written
application that must be accompanied by a report from an addiction facility
or if the offender is participating in the drug court program and has not
committed an offense for a period of three hundred sixty-five days before
the date of the filing of a written application that must be accompanied by a
recommendation from the district court. The director may eerduet request
a hearing for the purposes of obtaining Information, reports, and
evaluations from courts, law enforcement, and citizens to determine the
offender's conduct and driving behavior during the prerequisite period of
time. The director may also require that an ignition Interlock device be
installed in the offender's vehicle.

The dirgctor may not issue a temporary restricted license for a period of
license revocation or suspension imposed under subsection 5 of section
39-06-17, section 39-06-31, or subsection 3.1 of section 39-06.1-10. A
temporary restricted license may be issued for suspensions ordered under
subsection 7 of section 39-06-32 if it could have been issued had the
suspension resulted from in-state conduct.

A restricted license issued under this section is solely for the use of a motor
vehicle during the licensee's normal working hours and may contain any
other restrictions authorized by section 39-06-17. Violation of a restriction
imposed according to this section is deemed a violation of section
39-06-17.

SECTION 8. AMENDMENT. Section 39-06.2-10.6 of the North Dakota Century
Code is amended and reenacted as follows:

39-06.2-10.6. Administratlve hearing on request.

1.

Before issuing an order of suspension, revocation, or disqualification under
section 39-06.2-10, the director shall afford that person an opportunity for a
hearing as provided by section 39-20-05, if the person mails a request for
the hearing to the director within ten days after the date of issuance of the
temporary driver's permit.

If the issue to be determined by the hearing concerns license suspension
for operating a commercial motor vehicle while having an alcohol
concentration of at least four one-hundredths of one percent by weight, the
hearing must be before a-hearing-offieer-assigned-by-tho-direetor an
administrative law judge and at a time and place designated by the director
of the office of administrative hearings. The hearing must be recorded and
its scope may cover only the issues of whether the arresting officer had
reasonable grounds to believe the person had been driving or was in actual
physical control of a commercial motor vehicle in violation of section
39-06.2-10.1, whether the person was lawfully detained, whether the
person was tested in accordance with section 39-06.2-10.2, and whether
the test results show the person had an alcohol concentration of at least
four one-hundredths of one percent by weight. For purposes of this
section, a copy of a certified copy of an analytical report of a blood or urine
sample from the office of the director of the state crime laboratory or the
director's designee, or a certified copy of the checklist and test records
from a certified breath test operator establish prima facie the alcohol
concentration shown thersin. Whether the person was warned that the
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privilege to drive might be suspended based on the results of the test is not
an issue.

If the issue to be determined by the hearing concerns license revocation for
refusing to submit to a test under section 39-06.2-10.2, the hearing must be
before a-hearng-otticerassigned-by-the-direster an administrative law
judge at a time and place designated by the director of the office of
administrative hearings. The hearing must be recorded. The scope of a
hearing for refusing to submit to a test under section 39-06.2-10.2 may
cover only the issues of whether a law enforcement officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a commercial motor vehicle in violation of section 39-06.2-10.1,
whether the person was lawfully detained, and whether that person refused
to submit to the test or tests. The scope of a hearing for refusing to submit
to a test under subsection 3 of section 39-06.2-10.4 may cover only the
issues of whether the law enforcement officer had reason to believe the
person committed a moving traffic violation or was involved in a traffic
accident as a driver, whether in conjunction with the violation or the
accident the officer has, through the officer's observations, formulated an
opinion that the person’s body contains alcchol and, whether the person
refused to submit to the onsite screening test. Whether the person was
warned that the privilege to drive would be revoked or denied for refusal to
submit to the test or tests is not an issue.

At a hearing under this section, the regularly kept records of the director
may be introduced. Those records establish prima facie their contents
without further foundation. For purposes of this chapter, the following are
deemed regularly kept records of the director: any copy of a certified copy
of an analytical report of a blood or urine sample received by the director
from the director of the state crime laboratory or the director's designee or
a law enforcement officer, a certifled copy of the checklist and test records
received by the director from a certified breath test operator, and any copy
of a certified copy of a certificate of the director of the state crime
laboratory or the director's designee relating to approved methods, devices,
operators, materials, and checklists used for testing for alcohol
concentration received by the director from the director of the state crime
laboratory or the director's designee, or the recorder, unless the board of
county commissioners has designated a different official to maintain the
certificate.

At the close of the hearing, the keearing-offieer administralive law judge
shall notify the person of the kearing-effieers administrative law judge's
findings of fact, conclusions of law, and decision based on the findings and
conclusions and shall immediately deliver {o the person a copy of the
decision. If the hearing-offieer administrative law judge does not find in
favor of the person, the copy of the decision serves as the director's official
notification to the person of the revocation, suspension, or denial of driving
privileges in this state. If the hearng-effieer administrative law judge finds,
based on a preponderance of the evidence, that the person refused a test
under section 38-06.2-10.2 or that the person had an alcohol concentration
of at least four one-hundredths of one percent by weight, the hearing
efficorsha#t administrative law judge immediately shall take possession of
the person's temporary driver's permit issued under this chapter. If the

i jeor administrative law judge does not find against the person,
the hearing-effieer administrative law judge shall sign, date, and mark on
the person's permit an extension of driving privileges for the next twenty
days and shall return the permit to the person. The hearing-eficer
administrative law judge shall report the findings, conclusions, and
decisions to the director within ten days of the conclusion of the hearing. If
the hearing-offieer administrative law judge has determined in favor of the
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person, the director shall return the person's commercial driver's license by
regular mail to the address on file with the director under section
39-06.2-08.

6. Ifthe person who requested a hearing under this section fails to appear at
the hearing without justification, the right to the hearing is waived, and the
hearng-eHieers administrative law judge's determination on license
revocation, suspension, or denial will be based on the written request for
hearing, law enforcement officer's report, and other evidence as may be
available. On the date for which the hearing is scheduied, the heating
offieer administrative law judge shall mail to the person, by regular mail, at
the address on file with the director under section 39-06-20, or at any other
address for the person or the person's legal representative supplied in the
request for hearing, a copy of the decision which serves as the director's
official notification to the person of the revocation, suspension, or denial of
driving privileges in this state. Even if the person for whom the hearing is
scheduled fails to appear at the hearing, the hearing is deemed to have
been held on the date for which it is scheduled for purposes of appeal
under section 39-06.2-10.7.

[~

An administrative law judge assigned by the director of the office of
administrative hearings to conduct a hearing under this section shall
maintain and secure all related documents and evidence to maintain the
privacy of records that have been affirmed which contain personal

information.

SECTION 9. AMENDMENT. Section 39-06.2-10.7 of the North Dakota Century
Code is amended and reenacted as follows;

39-06.2-10.7. Judiclal revlew. Any ia-eriversH
OF-priviloge —Fovekedordenied party adversely affected by the
decision of the hearing-efieer administrative law judge under section 39-06.2-10.6 may
appeal within seven days after the date of the hearing under section 39-06.2-10.6 as
shown by the date of the hearng-eifieer's administrative law judge's decision, section
28-32-42 notwithstanding, by serving on the director and filing a notice of appeal and
specifications of error in the district court in the county where the events occurred for
which the demand for a test was made, or in the county in which the administrative
hearing was held. The court shall set the matter for hearing, and the petitioner shall
give twenty days' notice of the hearing to the director i i

i - i i . The court may not stay the

decision pending decision on appeal. Within twenty days after receipt of the notice of
appeal, the director erthe-hearing-officer-who-renderedh oigien shall file in the
office of the clerk of court to which the appeal is taken a certified transcript of the
testimony and all other proceedings. Itis the record on which the appeal must be
determined. Ne The court may not hear additional evidence may-be-heard. The court
shall affirm the decision of the direeterorhearing-offieer administrative law judge unless
it the court finds the evidence insufficient to warrant the conclusion reached by the

i i ieeF administrative law judge. The court may direct that the matter
be returned to the direster-erhoaring-effieer administrative law judge for rehearing and
the presentation of additional evidence.

SECTION 10. AMENDMENT. Section 39-06.2-10.8 of the North Dakota
Century Code is amended and reenacted as follows:

39-06.2-10.8. Temporary driver's permit. A temporary driver's permit extends
driving privileges for twenty-five days, unless earlier terminated by the decision of a
i ieer an administrative law judge under section 39-06.2-10.6. The law
enforcement officer must sign and note the date of issuance on the temporary driver's
permit. The temporary driver's permit serves as the director's official notification to the
driver of the director’s intent to revoke, suspend, or deny driving privileges in this state.
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Ne A temporary driver's permit may not be issued for the period covered by an
out-of-service order.

SECTION 11. AMENDMENT. Subsection 1 of section 39-20-03.1 of the North
Dakota Century Code is amended and reenacted as follows:

1.

The law enforcement officer shall immediately take possession of the
person's operator's license if it is then available and shall immediately issue
to that person a temporary operator's permit if the person then has valid
operating privileges, extending driving privileges for the next twenty-five
days, or until earlier terminated by the decision of a-heasing-offieer an
administrative law judge under section 39-20-05. The law enforcement
officer shall sign and note the date on the temporary operator's permit. The
temporary operator's permit serves as the director's official notification to
the person of the director's intent to revoke, suspend, or deny driving
privileges in this state.

SECTION 12. AMENDMENT. Section 39-20-03.2 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-03.2. Action following test result or on refusing test by nonresident
operator. If a person licensed in another state refuses in this state to submit to a test
provided under section 39-20-01 or 39-20-14, or who submits to a test under section
39-20-01, 39-20-02, or 39-20-03 and the test results show the person to have an
alcohol concentratlon of at least eight one-hundredths of one percent by weight or, with
respect to a person under twenty-one years of age, an alcohol concentration of at least
two one-hundredths of one percent by weight at the time of performance of a test within
two hours after driving or being in physical control of a motor vehicle, the following
procedures apply:

1.

Without taking possession of the person's out-of-state operator's license,
the law enforcement officer shall issue to the person a notification of the
test results and a temporary operator's permit extending nonresident
operating privileges in this state for twenty-five days from the date of
issuance or until earlier terminated by the decision of e-hearingoffieer an
administrative law judge under section 39-20-05. The temporary permit
must be signed and dated by the officer and serves as the director's official
notification to the person of the director's intent to revoke, suspend, or deny
driving privileges in this state, and of the hearing procedures under this
chapter.

If the test was administered by saliva or urine sample or by drawing blood,
the law enforcement officer, on reviewing the alcohol concentration
analysis showing the person had an alcohol concentration of at least eight
one-hundredths of one percent by weight or, with respect to a person under
twenty-one years of age, an alcohol concentration of at least two
one-hundredths of one percent by weight, shall mail or issue to the person
a notification of the test resuits, a temporary operator's permit extending
nonresident operating privileges In this state for twenty-five days from the
date of mailing or issuance or until earlier terminated by the decision of a
hearing-offiesr an administrative law judge under section 38-20-05, and
notice of the intent to revoke, suspend, or deny driving privileges in this
state, together with the notice provided under section 39-06.1-07 of the
procedures available under this chapter. The temporary operator's permit
must be signed and dated by the officer.

The law enforcement officer, within five days of issuing the temporary
operator's permit, shall forward to the director a certified written report in
the form required by the director and a certified copy of the operational
checklist and test records of a breath test and a copy of the certified copy
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of the anatytical report for a blood, saliva, or urine test for all tests
administered at the direction of the officer. If the person was issued a
temporary operator's permit because of the person’s refusal to submit to a
test under sections 39-20-01 and 39-20-14, the report must include
information as provided in section 39-20-04. if the person was issued a
temporary operator's permit because of the results of a test, the report
must show that the officer had reasonable grounds to believe the person
had been driving or was in actual physical control of a motor vehicle while
in violation of sectlon 39-08-01, or equivalent ordinance, that the person
was lawfully arrested, that the person was tested for alcohol concentration
under this chapter, and that the resuits of the test show that the person had
an alcohol concentration of at least eight one-hundredths of one percent by
weight or, with respect to a person under twenty-one years of age, an
alcohol concentration of at least two one-hundredths of one percent by
weight,

SECTION 13. AMENDMENT. Subssction 1 of section 39-20-04 of the North
Dakota Century Code is amended and reenacted as follows:

1.

If a person refuses to submit to testing under section 39-20-01 or 39-20-14,
none may be given, but the law enforcement officer shall immediately take
possession of the person's operator's license if it is then available and shall
immediately issue to that person a temporary operator's permit, if the
person then has valid operating privileges, extending driving privileges for
the next twenty-five days or until earlier terminated by a decision of a
hoaring-offioer an administrative law judge under section 39-20-05. The
law enforcement officer shall sign and note the date on the temporary
operator's permit. The temporary operator's permit serves as the director's
official notification to the person of the director's intent to revoke driving
privileges in this state and of the hearing procedures under this chapter.
The director, upon the receipt of that person's operator's license and a
certified written report of the law enforcement officer in the form required by
the director, forwarded by the officer within five days after issuing the
temporary operator's permit, showing that the officer had reasonabie
grounds to believe the person had been driving or was in actual physical
control of a motor vehicle while in violation of section 39-08-01 or
equivalent ordinance or, for purposes of section 39-20-14, had reason to
believe that the person committed a moving traffic violation or was invelved
in a traffic accident as a driver, and in conjunction with the viclation or
accident the officer has, through the officer's observations, formulated an
opinion that the person's bedy contains alcohol, that the person was
lawfully arrested if applicable, and that the person had refused to submit to
the test or tests under section 39-20-01 or 39-20-14, shall revoke that
person’s license or permit o drive and any nonrasident operating privilege
for the appropriate period under this section, or if the person s a resident
without a license or a permit to operate a motor vehicle in this state, the
director shall deny to the person the issuance of a license or permit for the
appropriate period under this section after the date of the alleged viclation,
subject to the opportunity for a prerevocation hearing and postrevocation
review as provided in this chapter. In the revocation of the person's
operator's license the director shall give credit for time in which the person
was without an operator's license after the day of the person's refusal to
submit to the test except that the director may not give credit for time in
which the person retained driving privileges through a temporary operator's
permit issued under this section or section 39-20-03.2. The period of
revocation or denial of issuance of a license or permit under this section is:

a. One year if the person's driving record shows that within the five years
preceding the most recent violation of this section, the person's
operator's license has not previously been suspended, revoked, or
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issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

b. Three years if the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has been once previously suspended, revoked, or
issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

¢. Fouryears if the person’s driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has at least twice previously been suspended,
revoked, or issuance denied under this chapter, or for a violation of
section 39-08-01 or equivalent ordinance, or any combination of the
same, and the suspensions, revocations, or denials resulted from at
least two separate arrests.

SECTION 14. AMENDMENT. Section 39-20-05 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-05. Administrative hearing on request.

1.

Before issuing an order of suspension, revocation, or denial under section
39-20-04 or 39-20-04.1, the director shall afford that person an opportunity
for a hearing if the person mails or communicates by other means
authorized by the director a request for the hearing to the director within ten
days after the date of issuance of the temporary operator's permit. The
hearing must be held within thirty days after the date of issuance of the
temporary operator's permit. If re a hearing is not requested within the
time limits in this section, and Re an affidavit is not submitted within the
time limits under subsection 2 of section 39-20-04, the expiration of the
temporary operator's permit serves as the director's official notification to
the person of the revocation, suspension, or denial of driving privileges in
this state.

If the issue to be determined by the hearing concerns license suspension
for operating a motor vehicle while having an alcohol concentration of at
least eight one-hundredths of one percent by weight or, with respect to a
person under twenty-one years of age, an alcohol concentration of at least
two one-hundredths of one percent by weight, the hearing must be before

' ' : an administrative law judge and
at a time and place designated by the director of the office of administrative
hearings. The hearing must be recorded and its scope may cover only the
issues of whether the arresting officer had reasonable grounds to believe
the person had been driving or was in actual physical control of a vehicle in
violation of section 39-08-01 or equivalent ordinance or, with respect to a
person under twenty-one years of age, the person had been driving or was
in actual physical control of a vehicle while having an alcohol concentration
of at least two one-hundredths of one percent by weight; whether the
person was placed under arrest, unless the person was under twenty-one
years of age and the alcohol concentration was less than eight
one-hundredths of one percent by weight, then arrest is not required and is
not an issue under any provision of this chapter; whether the person was
tested in accordance with section 39-20-01 or 39-20-03 and, if applicable,
section 39-20-02; and whether the test results show the person had an
alcohol concentration of at least eight one-hundredths of one percent by
weight or, with respect to a person under twenty-one years of age, an
alcohol concentration of at least two one-hundredths of one percent by
weight. For purposes of this section, a copy of a certified copy of an
analytical report of a blood, urine, or saliva sample from the director of the
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state crime laboratory or the director's designee or a certified copy of the
checklist and test records from a certified breath test operator establish
prima facie the alcoho! concentration shown therein. Whether the person
was informed that the privilege to drive might be suspended based on the
results of the test is not an issue.

If the issue to be determined by the hearing concerns license revocation for
refusing to submit to a test under section 39-20-01 or 39-20-14, the hearing
must be before a-hearng-efieorassigned-by-the-direeter an administrative
law judge at a time and place designated by the director of the office of
administrative hearings. The hearing must be recorded. The scope of a
hearing for refusing to submit to a test under section 39-20-01 may cover
only the Issues of whether a law enforcement officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a vehicle in violation of section 39-08-01 or equivalent ordinance
or, with respect to a person under twenty-one years of age, the person had
been driving or was in actual physical control of a vehicle while having an
alcohol concentration of at least two one-hundredths of one percent by
weight; whether the person was placed under arrest; and whether that
person refused to submit to the test or tests. The scope of a hearing for
refusing to submit to a test under section 39-20-14 may cover only the
issues of whether the law enforcement officer had reason to believe the
person committed a moving traffic violation or was involved in a traffic
accident as a driver, whether in conjunction with the violation or the
accident the officer has, through the officer's observations, formulated an
opinion that the person's body contains alcohol and, whether the person
refused to submit to the onsite screening test. Whether the person was
informed that the privilege to drive would be revoked or denied for refusal
to submit to the test or tests is not an issue.

At a hearing under this section, the regularly kept records of the director
may be introduced. Those records establish prima facie their contents
without further foundation. For purposes of this chapter, the following are
deemed regularly kept records of the director: any copy of a certified copy
of an analytical report of a blood, urine, or saliva sample received by the
director from the director of the state crime laboratory or the director's
designee or a law enforcement officer, a certified copy of the checklist and
test records received by the director from a certified breath test operator,
and any copy of a certified copy of a certificate of the director of the state
crime |laboratory or the director's designee relating to approved methods,
devices, operators, materials, and checklists used for testing for alcohol
concentration received by the director from the director of the state crime
laboratory, the director's designee, or the recorder, unless the board of
county commissioners has designated a different official to maintain the
certificate.

Al a hearing under this section, the administrative law judge may introduce

records, conduct examinations, and present svidence relating to the issues
to be determined at the hearing. The department may be represented by

leqgal counsel at any hearing under this section.

At the close of the hearing, the hearing-effieer administrative law judge
shall notity the person of the khearing-efieers administrative law judge’s
findings of fact, conclusions of law, and decision based on the findings and
conclusions and shall immediately deliver to the person a copy of the
decision. If the hearng-ofHieer administrative law judge does not find in
favor of the person, the copy of the decision serves as the director's official
notification to the person of the revocation, suspension, or denial of driving

privileges in this state. If the heafing-efficer administrative law judge finds,

based on a preponderance of the evidence, that the person refused a test
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under section 39-20-01 or 39-20-14 or that the person had an aicohol
concentration of at least eight one-hundredths of one percent by weight or,
with respect to a person under twenty-one years of age, an alcohol
concentration of at least two one-hundredths of one percent by weight, the
hearng-officer-ehalt administrative law judge immediately shall take
possession of the person's temporary operator's permit issued under this
chapter. If the heafing-offieer administrative law judge does not find
against the person, the heanng—e#nea% administrative law judge shall sign,
date, and mark on the person's permit an extension of driving privileges for
the next twenty days and shall return the permit to the person. The hearirg
offieer administrative law judge shall report the findings, conclusions, and
decisions to the director within ten days of the conclusion of the hearing. If
the heearng-offieer administrative law judge has determined in favor of the
person, the director shall return the person's oparator's license by regular
mail to the address on file with the director under section 39-06-20.

& 7. Ifthe person who requested a hearing under this section fails to appear at
the hearing without justification, the right to the hearing is waived, and the
hearing-offieers administrative law judge's determination on license
revocation, suspension, or denial will be based on the written request for
hearing, law enforcement officer's report, and other evidence as may be
available. The heaﬂng-eﬁﬁeer—ehaﬂ administrative law judge, on the date
for which the hearing is scheduled, shall mail to the person, by regular mail,
at the address on file with the director under section 39-06-20, or at any
other address for the person or the person’s legal representative supplied
in the request for hearing, a copy of the decision which serves as the
director's official notification to the person of the revocation, suspension, or
denial of driving privileges in this state. Even if the person for whom the
hearing is scheduled fails to appear at the hearing, the hearing is deemed
to have been held on the date for which it is scheduled for purposes of
appeal under section 39-20-06.

SECTION 15. AMENDMENT. Section 39-20-06 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-06. Judiclal review. Any }
hes-been-suspended—+evekedordonied party adversely affected by the decision of the
kearirg-offieer administrative law judge under section 39-20-05 may appeal within
seven days after the date of the hearing under section 39-20-05 as shown by the date
of the hearing-offloers administrative law judge's decision, section 28-32-42
notwithstanding, by serving on the director and filing a notice of appeal and
specifications of error in the district court in the county where the events occurred for
which the demand for a test was made, or in the county in which the administrative
hearing was held. The court shall set the matter for hearing, and the petitioner shall
give twenty days notlce of the hearmg to the dlrector ancHo-the-hoaring-officorwhe

: g. The court may not stay the
dec;smn pendmg decns:on on appeal Wlthln twenty days after recelpt ipt of the notice of
appeal, the director e+the : : gisier shall file in the
office of the clerk of court to whlch the appeal is taken a certn‘led transcript of the
testimony and all other proceedings. It is the record on which the appeal must be
determined. Ne The court may not hear additional evidence may-be-heard. The court
shall affirm the decision of the direetererhoaringoffieor administrative law judge unless
it the court finds the evidence insufficient to warrant the conclusion reached by the
diroater-er-hearing-oifiser administrative law judge. The court may direct that the matter
be returned to the direetororheoaring-otficer administrative law judge for rehearing and
the presentation of additional evidence.

SECTION 16. AMENDMENT. Subsection 1 of section 54-57-03 of the North
Dakota Century Code is amended and reenacted as follows:
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1. Notwithstanding the authority granted in chapter 28-32 allowing agency
heads or other persons to preside in an administrative proceeding, all
adjudicative proceedings of administrative agencies under chapter 28-32,
except those of the public service commission, the industrial commission,
the insurance commissioner, workforce safety and insurance, the state
engineer, the-deparment-e-tranoperation; job service North Dakota, and
the labor commissioner, must be conducted by the office of administrative
hearings in accordance with the adjudicative proceedings provisions of
chapter 28-32 and any rules adopted pursuant to chapter 28-32. But;
appeals Appeals hearings pursuant to section 61-03-22 and drainage
appeals from water resource boards to the state engineer pursuant to
chapter 61-32 must be conducted by the office of administrative hearings.

Hearings of the department of corrections and
rehabilitation for the parole board in accordance with chapter 12-59;
regarding parole violations; job discipline and dismissal appeals to the
board of higher education; Individuals With Disabilities Education Act and
section 504 due process hearings of the superintendent of public
instruction; and chapter 37-19.1 veterans' preferences hearings for any
agency must be conducted by the office of administrative hearings in
accordance with applicable laws.

SECTION 17. TRANSITION. The office of administrative hearings shall
consider first hiring as employees all full-time department of transportation hearing
officer employees who currently conduct hearings for the department of transportation.

SECTION 18. EFFECTIVE DATE. Sections 4 through 17 of this Act become
effective on August 1, 2008."

Renumber accordingly

STATEMENT OF PURPOSE OF AMENDMENT:
House BIll No. 1017 - Office of AdmInistrative Hearings - Senate Action

EXECUTIVE HOUSE SENATE SENATE

BUDGET VERSION CHANGES VERSION

Salaries and wages $1,260,674 $1,260,674 $345,242 $1,614,816
Cparatlng expenses 424 417 374 417 51,942 426 359
Total all funds $1,684,001 $1,644,081 $397,184 $2,041,275
Less estimated Income 1,684,001 1,644,081 387,184 2,041,275
Ganeral fund $0 $0 0 20)
FTE 8.00 8.00 5.00 $3.00

Dept. 140 - Office of Administrative Hearings - Detall of Senate Changes
ADDS

FUNDING FCR

DEPARTMENT OF TOTAL

TRANSPORTATION SENATE
HEARINGS 1 CHANGES
Salaries and wagaes $345,242 $345,242
Operating axpenses 51,642 51,042
Total all funds $397,184 $397,184
Less eslimated incoms 397,184 387,184
Genaral fund $0 $0
FTE 5.00 5.00

1 The Senate addad funding relating 1o the transter ol Department of Transperiation hearings to the Cifice of Administrative Hearings eteclive
August 1, 2008

The Senate incorporated the provisions of Senate Bill No. 2375, which transfers Department of
Transpantation hearings responsibility to the Office of Administrative Hearings, into House Bill No. 1017.
The eftective date of the transter is August 1, 2008.
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REPORT OF STANDING COMMITTEE
HB 1017, as engrossed and amended: Appropriations Commlittee (Sen. Holmberg,
Chalrman) recommends AMENDMENTS AS FOLLOWS and when so amended,
recommends DO PASS (8 YEAS, 4 NAYS, 1 ABSENT AND NOT VOTING).
Engrossed HB 1017, as amended, was placed on the Sixth order on the calendar.

In lieu of the amendments adopted by the Senate as printed on page 953 of the Senate
Journal, Engrossed House Bill No. 1017 is amended as follows:

Page 1, line 2, after "hearings” insert "; to amend and reenact sections 39-01-16, 39-02-03.1,
39-06-34, 39-06.1-11, 39-06.2-10.6, 39-06.2-10.7, and 39-06.2-10.8, subsection 1 of
section 39-20-03.1, section 39-20-03.2, subsection 1 of section 39-20-04, sections
39-20-05 and 39-20-06, and subsection 1 of section 54-57-03 of the North Dakota
Century Code, relating to the transfer of administrative hearings from the department of
transportation to the office of administrative hearings; to provide for transition; and to
provide an effective date”

Page 1, line 14, replace "226,747" with "571,989"
Page 1, line 15, replace "107,500" with "159.,442"
Page 1, line 16, replace "334,247" with "731,431"
Page 1, line 21, replace "1,269,674" with "1,614,916"
Page 1, line 22, replace "374,417" with "426,359"
Page 1, line 23, replace "1,644,091" with "2,041,275"
Page 1, after line 23, insert:

"SECTION 4. AMENDMENT. Section 39-01-16 of the North Dakota Century
Code is amended and reenacted as follows:

39-01-16. Hearing on alleged violations. ’

1. Any person having information that a licensed dealer has violated any
provisions of this title may file with the director an affidavit specifically
stating the facts of the violation. Upon receipt of sueh

the affidavit, the director shall investigate the violation alleged in the
affidavit. If, after investigation, the director determines that the dealer's
license will be revoked or suspended, a notice of intent to revoke or
suspend the license must be mailed to the dealer by certified mail. The
notice must provide the dealer with an opportunity for a hearing prierte
before the effective date of the license revocation or suspension. A record

of sueh-hearings the hearing must be made by stenographic notes or use
of an electronic recording device.

[

If after swek the hearing the direeter administrative law judge finds the
violation charged in the affidavit has been proved by the evidence, an
order must be served on the licensee revoking or suspending the dealer's
license for a period of time to be determined by the director. &uweh The
action may be appealed to the district court by following the appeal
procedure set forth in chapter 28-32, except that the order revoking or
suspending the license is ineffective while the appeal is pending.
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3. Any witness called by the prosecution, except a peace officer while on
duty, shel must receive the same fees and mileage as a witness in a civil
case in district court.

SECTION 5. AMENDMENT. Section 39-02-03.1 of the North Dakota Century
Code is amended and reenactad as follows:

39-02-03.1. Dlrector to provide notice and opportunity for hearlng prlerte
before cancellation, revocation, suspension, or reclslon of a motor vehicle
registration or a certificate of title to a motor vehicle. Wherever—under Under the
laws pertaining to the cancellation, revocation, suspension, or recision of a registration
of a motor vehicle or a certificate of title to a motor vehicle, if a determination has been
made to cancel, revoke, suspend, or rescind either the registration or certificate of title,
or both, the director shall provide the legal and registered owner with notice of sueh the
cancellation, revocation, suspension, or recision and the opportunity for a hearing.
Sueh The notice must be sent by registered or certified mail, return receipt requested,
not less than ten days prerte before the effective date of the cancellation, revocation,
suspension, or recision.

SECTION 6. AMENDMENT. Section 39-06-34 of the North Dakota Century
Code is amended and reenacted as follows:

39-06-34. Director may require reexamination. [n addition to other powers
set forth in this chapter, the director, having good cause to believe that a licensed
operator is incompetent or otherwise not qualified to be licensed, may upon written
notice of at least five days to the licensee require the licensee to submit to such
physical, mental, or driver's examination as may be deemed necessary. If the director
has good cause to believe that the licensed operator presents an immediate danger to
the motoring public, the director may immediately, and without prior notice, suspend
the operator's license pending the examination. The notice of suspension must provide
the operator with the opportunity for a hearing within five days of the receipt of the
notice of suspension. When a hearing is requested it must be conducted under section
39-06-33 and the hearing—offisers adminisirative law judge's recommended decision
must be rendered within two days of the conclusion of the hearing. Upon the
conclusion of such examination the director shall take action as may be appropriate
and may suspend or revoke the license of such person or permit the licensee to retain
the license, or may issue a license subject to restrictions as permitted under section
39-06-17. Refusal or neglect of the licensee to submit to such examination shall be
grounds for suspension or revocation of the license.

SECTION 7. AMENDMENT. Section 39-06.1-11 of the North Dakota Century
Code is amended and reenacted as follows:

39-06.1-11. Temporary restricted license - Ignition interlock device.

1. Except as provided under subsection 2, if the director has suspended a
license under section 39-06.1-10 or has extended a suspension or
revocation under section 39-06-43, upon receiving written application from
the offender affected, the director may for good cause issue a temporary
restricted operator's license valid for the remainder of the suspension
period after seven days of the suspension period have passed.

{2) DESK, (3} COMM Page No. 2 SR-64-7481



REPORT OF STANDING COMMITTEE (410)

Module No: SR-64-7461

Aprll 5, 2007 3:03 p.m. Carrler: Wardner

(2) DESK, {3) COMM

Insert LC: 78017.0203 Title: .0400

If the director has suspended a license under chapter 39-20, or after a
violation of section 39-08-01 or equivalent ordinance, upon written
application of the offender the director may issue for good cause a
temporary restricted license that takes effect after thirty days of the
suspension have been served after a first offense under section 39-08-01
or chapter 39-20. The director may not issue a temporary resiricted
license to any offender whose operator's license has been revoked under
section 39-20-04 or suspended upon a second or subsequent offense
under section 39-08-01 or chapter 39-20, except that a temporary
restricted license may be issued for good cause if the offender has not
committed an offense for a period of two years before the date of the filing
of a written application that must be accompanied by a report from an
addiction facility or if the offender is participating in the drug court program
and has not committed an offense for a period of three hundred sixty-five
days before the date of the filing of a written application that must be
accompanied by a recommendation from the district court. The director
may eenduet request a hearing for the purposes of obtaining information,
reports, and evaluations from courts, law enforcement, and citizens to
determine the offender's conduct and driving behavior during the
prerequisite period of time. The director may also require that an ignition
interlock device be installed in the offender's vehicle.

The director may not issue a temporary restricted license for a period of
license revocation or suspension imposed under subsection 5 of section
39-06-17, section 39-06-31, or subsection 3.1 of section 39-06.1-10. A
temporary restricted license may be issued for suspensions ordered under
subsection 7 of section 39-06-32 if it could have been issued had the
suspension resulted from in-state conduct.

A restricted license issued under this section is solely for the use of a
motor vehicle during the licensee's normal working hours and may contain
any other restrictions authorized by section 39-06-17. Violation of a
restriction imposed according to this section is deemed a violation of
section 39-06-17.

SECTION 8. AMENDMENT. Section 39-06.2-10.6 of the North Dakota
Century Code is amended and reenacted as follows:

39-06.2-10.6. Adminlstrative hearing on request.

1.

Before issuing an order of suspension, revocation, or disqualification under
section 39-06.2-10, the director shall afford that person an opportunity for
a hearing as provided by section 39-20-05, if the person mails a request
for the hearing to the director within ten days after the date of issuance of
the temporary driver's permit.

If the issue to be determined by the hearing concerns license suspension
for operating a commercial motor vehicle while having an alcohol
concentration of at least four one-hundredths of one percent by weight, the
hearing must be before a—hearng—etheer—assigned—by—the—dircetor an
administrative law judge and at a time and place designated by the
director of the office of administrative hearings. The hearing must be
recorded and its scope may cover only the issues of whether the arresting
officer had rsasonable grounds to believe the perscn had been driving or
was in actual physical control of a commercial motor vehicle in violation of
section 39-06.2-10.1, whether the person was lawfully detained, whether
the person was tested in accordance with section 38-06.2-10.2, and
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whether the test results show the person had an alcohol concentration of
at least four one-hundredths of one percent by weight. For purposes of
this section, a copy of a certified copy of an analytical report of a blood or
urine sample from the office of the director of the state crime laboratory or
the director's designee, or a certified copy of the checklist and test records
from a certified breath test operator establish prima facie the alcohol
concentration shown therein. Whether the person was warned that the
privilege to drive might be suspended based on the results of the test is
not an issue.

If the issue to be determined by the hearing concerns license revocation
for refusing to submit to a test under section 39-06.2-10.2, the hearing
must be before e-hoaring-eficerassigred-by-tho-direster an administrative
law judge at a time and place designated by the director of the office of
administrative hearings. The hearing must be recorded. The scope of a
hearing for refusing to submit to a test under section 39-06.2-10.2 may
cover only the issues of whether a law enforcement officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a commercial motor vehicle in violation of section 39-06.2-10.1,
whether the person was lawfully detained, and whether that person
refused to submit to the test or tests. The scope of a hearing for refusing
to submit to a test under subsection 3 of section 39-06.2-10.4 may cover
only the issues of whether the law enforcement officer had reason to
believe the person committed a moving traffic violation or was involved in
a traffic accident as a driver, whether in conjunction with the viclation or
the accident the officer has, through the officer's observations, formulated
an opinion that the person's body contains alcohol and, whether the
person refused to submit to the onsite screening test. Whether the person
was wamed that the privilege to drive would be revoked or denied for
refusal to submit to the test or tests is not an issue.

At a hearing under this section, the regularly kept records of the director
may be introduced. Those records establish prima facie their contents
without further foundation. For purposes of this chapter, the following are
deemed regularly kept records of the director: any copy of a certified copy
of an analytical report of a blood or urine sample received by the director
from the director of the state crime laboratory or the director's designee or
a law enforcement officer, a certified copy of the checklist and test records
received by the director from a certified breath test operator, and any copy
of a certified copy of a certificate of the director of the state crime
laboratory or the director's designee relating to approved methods,
devices, operators, materials, and checklists used for testing for alcohol
concentration received by the director from the director of the state crime
laboratory or the director's designee, or the recorder, unless the board of
county commissioners has designated a different official to maintain the
certificate.

At the close of the hearing, the hearrg—efieer administrative law judge
shall notify the person of the hearing-effieers administrative law judge's
findings of fact, conclusions of law, and decision based con the findings and
conclusions and shall immediately deliver to the person a copy of the
decision. If the heearing-offieer administrative law judge does not find in
favor of the person, the copy of the decision serves as the director's official
notification to the person of the revocation, suspension, or denial of driving
privileges in this state. If the hearing-efieer administrative law judge finds,
based on a preponderance of the evidence, that the person refused a test
under section 39-06.2-10.2 or that the person had an alcochol
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heafing—offieer—ahelt administrative law judge immediately shall take
possession of the person's temporary driver's permit issued under this
chapter. If the hearng—eifieer administrative law judge does not find
against the person, the heaﬁng—eﬁneef administrative law judge shall sign,
date, and mark on the person's permit an extension of driving privileges for
the next twenty days and shall return the permit to the person. The
hearing—offieer administrative law judge shall report the findings,
conclusions, and decisions to the director within ten days of the conclusion
of the hearing. If the hearrg—efioer administrative law judge has
determined in favor of the person, the director shall return the person's
commercial driver's license by regular mail to the address on file with the
director under section 39-06.2-08.

. concentration of at least four one-hundredths of one percent by weight, the

6. |f the person who requested a hearing under this section fails to appear at
the hearing without justification, the right to the hearing is waived, and the
heoaring—efficers administrative law judge's determination on license
revocation, suspension, or denial will be based on the written request for
hearing, law enforcement officer's report, and other evidence as may be
available. On the date for which the hearing is scheduled, the hearing
effieer administrative law judge shall mail to the person, by regular mail, at
the address on file with the director under section 38-06-20, ¢r at any other
address for the person or the person’s legal representative supplied in the
request for hearing, a copy of the decision which serves as the director's
official notification to the person of the revocation, suspension, or denial of
driving priviieges in this state. Even if the person for whom the hearing is

. scheduled fails to appear at the hearing, the hearing is deemed to have

been held on the date for which it is scheduled for purposes of appeal
under section 39-06.2-10.7.

7. An_administrative law judge assigned by the director of the office of

administrative hearings to conduct a hearing under this section shall
maintain_and secure all related documents and evidence to maintain the
privacy of records that have been affirmed which_contain personal

information.

SECTION 9. AMENDMENT. Section 39-06.2-10.7 of the North Dakota
Century Code is amended and reenacted as follows:

.39 -06.2-10.7. Judicial revlew Any

party adverser affected by the

decusmn of the rearrg-ofticer admmustratwe Iaw judge under section 39-06.2-10.6 may
appeal within seven days after the date of the hearing under section 39-06.2-10.6 as

shown by the date of the heefirg-etieers administrative law judge's decision, section
28-32-42 notwithstanding, by serving on the director and filing a notice of appeal and
specifications of error in the district court in the county where the events occurred for
which the demand for a test was made, or in the county in which the administrative
hearing was held. The court shall set the matter for hearing, and the petitioner shall
give twenty days nohce of the hearmg to the director ard-te-tho-hearngofieerwho
: : @. The court may not stay the

decision pendmg decision on appeal Wlthlﬂ twenty days after receipt of the notice of

appeal, the director erthe-hearing-eticerwho—tendered-the-doeision shall file in the

. office of the clerk of court to which the appeal is taken a certified transcript of the

testimony and all other proceedings. It is the record on which the appeal must be
determined. Ne The court may not hear additional evidence may-be-heard. The court

shall affirm the decision of the direster—or—hearng—effieer administrative law judge
unless # the court finds the evidence insufficient to warrant the conclusion reached by

(2) DESK, (3) COMM Page No. 5 SF-64-7461




REPORT OF STANDING COMMITTEE (410) Module No: SR-64-7461
Aprll 5, 2007 3:03 p.m. Carrier: Wardner
Insert LC: 78017.0203 Title: .0400

matter be returned to the direeter—er—hoarng—oHfioer administrative law judge for
rehearing and the presentation of additional evidence.

. the directerorhearng-offieer administrative law judge. The court may direct that the

SECTION 10. AMENDMENT. Section 39-06.2-10.8 of the North Dakota
Century Code is amended and reenacted as follows:

39-06.2-10.8. Temporary driver's permit. A temporary driver's permit

extends driving privileges for twenty-five days, unless earlier terminated by the decision

of e-heering-offieer an administrative law judge under section 39-06.2-10.6. The law
enforcement officer must sign and note the date of issuance on the temporary driver's

permit. The temporary driver's permit serves as the director's official notification to the

driver of the director's intent to revoke, suspend, or deny driving privileges in this state.

Ne A temporary driver's permit may not be issued for the period covered by an
out-of-service arder.

SECTION 11. AMENDMENT. Subsection 1 of section 39-20-03.1 of the North
Dakota Century Code is amended and reenacted as follows:

1. The law enforcement officer shall immediately take possession of the
person’s operator's license if it is then available and shall immediately
issue to that person a temporary operator's permit if the person then has
valid operating privileges, extending driving privileges for the next
twenty-five days, or until earlier terminated by the decision of a-hearing
offieer an_administrative law judge under section 39-20-05. The law
enforcement officer shall sign and note the date on the temporary
operator's permit. The temporary operator's permit serves as the director's

. official notification to the person of the director's intent to revoke, suspend,
or deny driving privileges in this state.

SECTION 12. AMENDMENT. Section 39-20-03.2 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-03.2. Actlon following test result or on refusing test by nonresident
operator. If a person licensed in another state refuses in this state to submit to a test
provided under section 39-20-01 or 39-20-14, or who submits to a test under section
39-20-01, 39-20-02, or 39-20-03 and the test results show the person to have an
alcohol concentration of at least eight one-hundredths of one percent by weight or, with
respect to a person under twenty-one years of age, an alcohol concentration of at least
two one-hundredths of one percent by weight at the time of performance of a test within
two hours after driving or being in physical control of a motor vehicle, the following
precedures apply:

1. Without taking possession of the person's out-of-state operator's license,
the law enforcement officer shall issue to the person a notification of the
test results and a temporary operator's permit extending nonresident
operating privileges in this state for twenty-five days from the date of
issuance or until earlier terminated by the decision of e-hearing-offieer an
administrative law judge under section 39-20-05. The temporary permit
must be signed and dated by the officer and serves as the director's official
notification to the person of the director's intent to revoke, suspend, or
deny driving privileges in this state, and of the hearing procedures under

. this chapter
2. If the test was administered by saliva or urine sample or by drawing blood,
the law enforcement officer, on reviewing the alcohel concentration
analysis showing the person had an alcohol concentration of at least eight
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one-hundredths of one percent by weight or, with respect to a person
under twenty-one years of age, an alcohol concentration of at least two
one-hundredths of one percent by weight, shall mail or issue to the person
a notification of the test resuits, a temporary operator's permit extending
nonresident operating privileges in this state for twenty-five days from the
date of mailing or issuance or until earlier terminated by the decision of a
hearing—ofieer an administrative law judge under section 39-20-05, and
notice of the intent to revoke, suspend, or deny driving privileges in this
state, together with the notice provided under section 39-06.1-07 of the
procedures available under this chapter. The temporary operator's permit
must be signed and dated by the officer.

The law enforcement officer, within five days of issuing the temporary
operator's permit, shall forward to the director a certified written report in
the form required by the director and a certified copy of the operational
checklist and test records of a breath test and a copy of the certified copy
of the analytical report for a blood, saliva, or urine test for all tests
administered at the direction of the officer. If the person was issued a
temporary operator's permit because of the person’s refusal to submit to a
test under sections 39-20-01 and 39-20-14, the report must include
information as provided in section 39-20-04. |If the person was issued a
temporary operator's permit because of the results of a test, the report
must show that the officer had reasonable grounds to believe the person
had been driving or was in actual physical control of a motor vehicle while
in violation of section 39-08-01, or equivalent ordinance, that the person
was lawfully arrested, that the person was tested for alcohol concentration
under this chapter, and that the results of the test show that the person
had an alcohol concentration of at least eight one-hundredths of one
percent by weight or, with respect to a person under twenty-one years of
age, an alcohol concentration of at least two one-hundredths of one
percent by weight.

SECTION 13. AMENDMENT. Subsection 1 of section 39-20-04 of the North
Dakota Century Code is amended and reenacted as follows:

1.

If a person refuses to submit to testing under section 39-20-01 or
39-20-14, none may be given, but the law enforcement officer shall
immediately take possession of the person’s operator's licenss if it is then
available and shall immediately issue to that person a temporary
operator's permit, if the person then has valid operating privileges,
extending driving privileges for the next twenty-five days or until earlier
terminated by a decision of a-hearngoffiser an administrative law judge
under section 39-20-05. The law enforcement officer shall sign and note
the date on the temporary operator's permit. The temporary operator's
permit serves as the director's official notification to the person of the
director's intent to revoke driving privileges in this state and of the hearing
procedures under this chapter. The director, upon the receipt of that
person's operator's license and a cerified written report of the law
enforcement officer in the form required by the director, forwarded by the
officer within five days after issuing the temporary operators permit,
showing that the officer had reasonable grounds to believe the person had
been driving or was in actual physical control of a motor vehicle while in
violation of section 39-08-01 or equivalent ordinance or, for purposes of
section 39-20-14, had reason to believe that the person committed a
moving traffic violation or was involved in a traffic accident as a driver, and
in conjunction with the violation or accident the officer has, through the
officer's observations, formulated an opinion that the person's body
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contains alcohol, that the person was lawfully arrested if applicable, and
that the person had refused to submit to the test or tests under section
39-20-01 or 39-20-14, shall revoke that person's license or permit to drive
and any nonresident operating privilege for the appropriate period under
this section, or if the person is a resident without a license or a permit to
operate a motor vehicle in this state, the director shall deny to the person
the issuance of a license or permit for the appropriate period under this
section after the date of the alleged violation, subject to the oppaortunity for
a prerevocation hearing and postrevocation review as provided in this
chapter. n the revocation of the person's operator's license the director
shall give credit for time in which the person was without an operator's
license after the day of the person's refusal to submit to the test except
that the director may not give credit for time in which the person retained
driving privileges through a temporary operator's permit issued under this
section or section 39-20-03.2. The period of revocation or denial of
issuance of a license or permit under this section is:

a. One year if the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has not previously been suspended, revoked, or
issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

b. Three years if the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has been once previously suspended, revoked, or
issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

¢. Four years if the person’s driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has at least twice previously been suspended,
revoked, or issuance denied under this chapter, or for a violation of
section 39-08-01 or equivalent ordinance, or any combination of the
same, and the suspensions, revocations, or denials resulted from at
least two separate arrests.

SECTION 14. AMENDMENT. Section 39-20-05 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-05. Adminlistrative hearing on request.

1.

Before issuing an order of suspension, revocation, or denial under section
39-20-04 or 39-20-04.1, the director shall afford that person an opportunity
for a hearing if the person mails or communicates by other means
authorized by the director a request for the hearing {o the director within
ten days after the date of issuance of the temporary operator's permit.
The hearing must be held within thirty days after the date of issuance of
the temporary operator's permit. If fre a hearing is not requested within
the time limits in this section, and ae an affidavit is not submitted within the
time limits under subsection 2 of section 39-20-04, the expiration of the
temporary operator's permit serves as the director's official notification to
the person of the revocation, suspension, or denial of driving privileges in
this state.

If the issue to be determined by the hearing concerns license suspension
for operating a motor vehicle while having an alcohol concentration of at
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least eight one-hundredths of one percent by weight or, with respect to a
person under twenty-one years of age, an alcohol concentration of at least
two one-hundredths of one percent by weight, the hearing must be before
ahearing-etieerassigred-by-the-direetor an administrative law judge and
at a time and place designated by the director of the office of
administrative hearings. The hearing must be recorded and its scope may

cover only the issues of whether the arresting officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a vehicle in violation of section 39-08-01 or equivalent ordinance
or, with respect to a person under twenty-one years of age, the person had
been driving or was in actual physical control of a vehicle while having an
alcoho! concentration of at least two one-hundredths of one percent by
weight; whether the person was placed under arrest, unless the person
was under twenty-one years of age and the alcohol concentration was less
than eight one-hundredths of one percent by weight, then arrest is not
required and is not an issue under any provision of this chapter; whether
the person was tested in accordance with section 39-20-01 or 39-20-03
and, if applicable, section 39-20-02; and whether the test results show the
person had an alcohol concentration of at least eight one-hundredths of
one percent by weight or, with respect to a person under twenty-one years
of age, an alcohol concentration of at least two one-hundredths of one
percent by weight. For purposes of this section, a copy of a certified copy
of an analytical report of a blood, urine, or saliva sample from the director
of the state crime laboratory or the director's designee or a certified copy
of the checklist and test records from a certified breath test operator
establish prima facie the alcohol concentration shown therein. Whether
the person was informed that the privilege to drive might be suspended
based on the results of the test is not an issue.

If the issue to be determined by the hearing concerns license revocation
for refusing to submit to a test under section 39-20-01 or 39-20-14, the
hearing must be before a—heearing—etioor—aosigned—by—the—direeter an
administrative law judge at a time and place designated by the director of
the office of administrative hearings. The hearing must be recorded. The
scope of a hearing for refusing to submit to a test under section 39-20-01
may cover only the issues of whether a law enforcement officer had
reasonable grounds to believe the person had been driving or was in
actual physical control of a vehicle in violation of section 39-08-0C1 or
equivalent ordinance or, with respect to a person under twenty-one years
of age, the person had been driving or was in actual physical control of a
vehicle while having an alcohol concentration of at least two
one-hundredths of one percent by weight; whether the person was placed
under arrest; and whether that person refused to submit to the test or
tests. The scope of a hearing for refusing to submit to a test under section
39-20-14 may cover only the issues of whether the law enforcement officer
had reason to believe the person committed a moving traffic violation or
was involved in a traffic accident as a driver, whether in conjunction with
the viclation or the accident the officer has, through the officer's
observations, formulated an opinion that the person's body contains
alcohol and, whether the person refused to submit to the onsite screening
test. Whether the person was informed that the privilege to drive would be
revoked or denied for refusal to submit to the test or tests is not an issue.

At a hearing under this section, the regularly kept records of the director
may be introduced. Those records establish prima facie their contents
without further foundation. For purposes of this chapter, the following are
deemed regularly kept records of the director: any copy of a certified copy
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of an analytical report of a blood, urine, or saliva sample received by the
director from the director of the state crime laboratory or the director's
designee or a law enforcement officer, a certified copy of the checklist and
test records received by the director from a certified breath test operator,
and any copy of a certified copy of a certificate of the director of the state
crime laboratory or the director's designee relating to approved methods,
devices, operators, materials, and checklists used for testing for alcohol
concentration received by the director from the director of the state crime
laboratory, the director's designee, or the recorder, unless the board of
county commissioners has designated a different official to maintain the
certificate.

At a hearing under this section, the administrative law judge may introduce
records, conduct examinations, and present evidence relating to the
issues to be determined at the hearing. The department may be

represented by legal counsel at any hearing under this section.

At the close of the hearing, the keerrg—eHieer administrative law judge
shall notify the person of the ' i administrative law judge's
findings of fact, conclusions of law, and decision based on the findings and
conclusions and shall immediately deliver to the person a copy of the
decision. If the hearing-effieer administrative law judge does not find in
favor of the person, the copy of the decision serves as the director's official
notification to the person of the revocation, suspension, or denial of driving
privileges in this state. If the hearirg-offieer administrative law judge finds,
based on a preponderance of the evidence, that the person refused a test
under section 39-20-01 or 39-20-14 or that the person had an alcoho!
concentration of at least eight one-hundredths of one percent by weight or,
with respect to a person under twenty-one years of age, an alcohol
concentratlon of at least two one-hundredths of one percent by weight, the

administrative law judge immediately shall take
possession of the person's temporary operator's permit issued under this
chapter. If the hearing—offieer administrative law judge does not find
against the person, the heaﬂng-eﬁreﬁ administrative law judge shall sign,
date, and mark on the person's permit an extension of driving privileges for
the next twenty days and shall return the permit to the person. The
hearing—offieer administrative law judge shall report the findings,
conclusions, and decisions to the director within ten days of the conclusion
of the hearing. If the i administrative law judge has
determined in favor of the person, the director shall retumn the person's
operator's license by regular mail to the address on file with the director
under section 39-06-20.

If the person who requested a hearing under this section fails to appear at
the hearing without justification, the right to the hearing is waived, and the
hearing—offieors administrative law judge's determination on license
revocation, suspension, or denial will be based on the written request for
hearing, law enforcement officer's report, and other evidence as may be
available. The heefing-offieer-shat administrative law judge, on the date
for which the hearing is scheduled, shall mail to the person, by regular
mail, at the address on file with the director under section 39-06-20, or at
any other address for the person or the person's legal representative
supplied in the request for hearing, a copy of the decision which serves as
the director's official notification to the person of the revocation,
suspension, or denial of driving privileges in this state. Even if the person
for whom the hearing is scheduled fails to appear at the hearing, the
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hearing is deemed to have been held on the date for which it is scheduled

for purposes of appeal under section 39-20-06.

SECTION 15. AMENDMENT. Section 39-20-06 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-06. Judlclal review Any persor-wheoe-operators-Heense-orprivilege

parly adversely affected by the decision of
the heamg—e#neef admmlstratlve Iaw |udqe under section 39-20-05 may appeal within
seven days after the date of the hearing under section 39-20-05 as shown by the date
of the hearing—eHieers administrative law judge's decision, section 28-32-42
notwithstanding, by serving on the director and filing a notice of appeal and
specifications of error in the district court in the county where the events occurred for
which the demand for a test was mads, or in the county in which the administrative
hearing was held. The court shall set the matter for hearing, and the petitioner shall
give twenty days' notice of the hearing to the director ard-te-the—hoearng-otHoer-whe
rendered—the—doeision—Neither—the—direster—ror—the.  The court may not stay the
decision pending deC|S|on on appeal Wlthln twenty days after recelpt of the notice of
appeal, the director : : err shall file in the
office of the clerk of court to WhICh the appeal is taken a cerified transcript of the
testimony and all other proceedings. It is the record on which the appeal must be
determined. Ne The court may not hear additional evidence way-be-heard. The court
shall affirm the decision of the direeter—er—kearrg—efHieer administrative law judge
unless # the court finds the evidence insufficient to warrant the conclusion reached by
the direetererhearing-effleer administrative law judge. The court may direct that the

matter be returned to the dircotor—or—hearrg—etiser administrative law judge for
. rehearing and the presentation of additional evidence.

SECTION 16. AMENDMENT. Subsection 1 of section 54-57-03 of the North
Dakota Century Code is amended and reenacted as follows:

1. Notwithstanding the authority granted in chapter 28-32 allowing agency
heads or other persons to preside in an administrative proceeding, all
adjudicative proceedings of administrative agencies under chapter 28-32,
except those of the public service commission, the industrial commission,
the insurance commissioner, workforce safety and insurance, the state
engineer, the-deparment-ei-traroporation; job service North Dakota, and
the labor commissioner, must be conducted by the office of administrative
hearings in accordance with the adjudicative proceedings provisions of
chapter 28-32 and any rules adopted pursuant to chapter 28-32. Buk;
appeals Appeals hearings pursuant to section 61-03-22 and drainage
appeals from water resource boards to the state engineer pursuant to
chapter 61-32 must be conducted by the office of administrative hearings.
Additionally—hearings Hearings of the department of corrections and
rehabilitation for the parole board in accordance with chapter 12-59;
regarding parole violations; job discipline and dismissal appeals to the
board of higher education; Individuals With Disabilities Education Act and
section 504 due process hearings of the superintendent of public
instruction; and chapter 37-19.1 veterans' preferences hearings for any
agency must be conducted by the office of administrative hearings in
accordance with applicable laws.

consider first hiring as employees all full-time department of transportation hearing

. SECTION 17. TRANSITION. The office of administrative hearings shall
officer employees who currently conduct hearings for the department of transportation.
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SECTION 18. EFFECTIVE DATE. Sections 4 through 17 of this Act become
effective on August 1, 2008."

Renumber accordingly

STATEMENT OF PURPOSE OF AMENDMENT:

House Blll No. 1017 - Office of Administrative Hearings - Senate Action

EXECUTIVE HOUSE SENATE SENATE

BUDGET VERSION CHANGES VERSION
Salaries and wages $1,269,674 $1,268,674 $345,242 $1,614,916
Operating expenses 424 417 374,417 51,942 426,358
Total all funds $1,694,001 $1,644,091 $397,184 $2,041,275
Less astimated incoms 1,684, 081 1,644,091 397,184 2,041,275
Genaral fund $0 $0 $0 $0
FTE 8.00 8.00 5.00 13,00

Dept. 140 - Oftice of Adminlistrative Hearings - Detail of Senate Changes

ADDS
FUNDING FOR

DEPARTMENT OF TOTAL

TRANSPORTATION SENATE
HEARINGS 1 CHANGES
Salaries and wages $345,242 $345,242
Operating expenses 51,942 51,942
Total all funds $307,184 $307,184
Less estimated income 367,184 397,184
General fund $0 $0
FTE 5.00 5.00

1 The Senate added fundirg relating to the transfer of Department of Transporiation haarings to the Office of Administralive Hearings effective
August 1, 2008.

The Senate incorporated the provisions of Senate Bill No. 2375, which transfers Department of
Transportation hearings responsibility to the Office of Administrative Hearings, into House Bill No. 1017.
The effective date of the transter is August 1, 2008.
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Minutes:
Chm. Carlson called the Conference Committee on HB 1017 to order. All conferees were
present including, Reps. Carlson, Ruby and Glassheim and Sens. Wardner, Krebsbach and
Tallackson.

. Chm. Carlson: My understanding is that there was only one change added in the Senate.
Sen. Wardner referred to amendment 78017.0203 (Attachment A).
Sen. Wardner: These amendments transfer the Dept. of Transportation (DOT) hearings to the
Office of Administrative Hearings (OAH). Five FTEs will be transferred from the DOT to the
OAH. The cost of this move is $769,7086. This bill gives the OAH the authority to receive and
spend these funds from the DOT. It's my understanding that the monies at the DOT, as you
have those hearings the OAH they chargeback, they assess back to the DOT for that hearing
that affects one of their issues.
Sen. Wardner referred the Committee to p. 11 of Attachment A and reviewed the Senate
changes.
Chm. Carlson: Is that the right number? You said $769, 706 to begin with and there's another

. amendment with a different number in it which is dated before this.
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. Roxanne Woeste, Legislative Council: The $700,000 figure was an earlier amendment
adopted by the Senate. This amendment, .0203, is the most current with the most current
amounts in there, $397,184.

Chm. Carlson: $397?

Sen. Wardner: Yes, itis. It was downsized, but there are five FTEs with that that will go over.
The Senate added funding related to the transfer of the DOT hearings to the OAH effective
August 1, 2008. That's why it got split in half.

Chm. Carlson: Is anybody here from OAH? Do you have any comments you would like to
make on this transfer?

Allen Hoberg, Director, Office of Administrative Hearings: As 1| have testified previously on
this bill, this is not a change we have sought. | have also testified that if this change is made

. we can do it. | think the funding that's provided in here would be adequate to do it for the
remaining one year of the biennium. Personally, | think all hearings should be conducted by
independent hearing officers but as | said we haven't sought this change, we were neutral in
both the House and the Senate on this. If the legislature wishes us to do these hearings, we'd
be glad to do them.

Chm. Carlson: Let's talk about how this is done today. If I'm picked up for - this is mostly for
DUI —is it not?

Mr. Hoberg: Correct.

Chm. Carlson: If I'm picked up for DUl and I'm going to challenge it, what happens to me
today?

Mr. Hoberg: You might be better off asking DOT.

. Chm. Carlson: Is there anyone here from DOT who can explain? This is the point of

contention — do you want to move it or do you not?




Page 3

House Appropriations Committee
Bill/Resoclution No. HB 1017
Hearing Date: April 20, 2007

Tim Horner, Deputy Director for Business Support, Department of Transportation: At this
time when a DUI does occur, the person charged does have the right to ask for a secondary
hearing. That hearing is conducted by the DOT. Our hearing officers conduct the hearings, it's
with the driver and almost all the time with their attorney in place. That occurs roughly 1,400
times per year. There are many other suspensions, but those 1,400 are those who elect to
have a hearing. The ruling is made, which could be appealed . . .

Chm. Carlson: But then it goes to district court, does it not? It can if they appeal it.

Mr. Horner: Correct.

Chm. Carison: So they get picked up, they come in — who's going to be there when they get
there?

Mr. Horner: It will be our hearing officer,

Chm. Carlson: Is the patrolman usually present? Whoever the arresting officer was?

Mr. Horner: Yes.

Chm. Carlson: And it's at your office?

Mr. Horner: Yes. It can be in the district office as well, it's not only in the central office.

Chm. Carlson: If | was picked up in Fargo, | could have it in Fargo instead of having to drive
out here for that if | appealed it?

Mr. Horner: Yes.

Chm. Carlson: OAH, how would you do it?

Mr. Hoberg: | think we would do it essentially the same. We'd have administrative officers
around the state conducting the hearing.

Chm. Carlson: So it would again be in the locations, not out here?

Mr. Hoberg: We would be in the location where the event occurred. The only difference would

be that we would be independent hearing officers as opposed to being from the department.
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There was testimony at the other hearings that if we conduct the hearings they would want
some representation for counsel there. | don't completely understand why that would be
necessary in every case but that was the testimony.

Chm. Carlson: I'm not following.

Mr. Hoberg: Counsel representing the state, the agency, because we would be an
independent hearing officer we would not be employed by the department.

Chm. Carlson: But the way this bill is written, it could still be the same person, he just moved
offices, he's still paid the same way other than his check is from you instead of the DOT,
correct?

Mr. Hoberg: That is correct. It could be.

Chm. Carlson: I'm sure there were concemns about the FTEs losing their positions because
those people over at DOT have been there for years. What would be your intent? | know
there’s a little intent language that says you will first consider hiring . . . do you have enough
people already to do this or would you need the five new people?

Mr. Hoberg: We don't have enough. We would have to hire five new people. Certainly we'd
give, as the language says in the bill, we'd give them every consideration the people that are
over there. | wouldn't be required to hire them. | can’t say for a fact that | would hire them. |
would be foolish not to hire at least some of them because they know what they're doing over
there.

Rep. Glassheim: Would they get the same pay in both departments?

Mr. Hoberg: | think the pay would be slightly more.

Rep. Glassheim: | have heard that (inaudible) likely be paying for a state lawyer to represent

the state's case. Why do you think that is not likely? It could be quite expensive if you're going

to send lawyers all over the state to be at these hearings.
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Chm. Carlson: That's why it's called an administrative hearing instead of a trial.

Mr. Hoberg: The contention would be that for most if not all of the hearings because it's
conducted in front of a neutral agency. You would need to have representation to represent the
state’s side. However, we do lots of other hearings for other departments, especially Human
Services, where there are no attorney’s present. | can't tell that for every case there doesn't
need to be an attorney. There may need to be for some. | have difficulty understanding why
just because we're conducting a hearing pretty much the same you have to have
representation for every case.

Rep. Glassheim: Do the people appealing to your hearing officers bring their own attomeys?
Sometimes? Often? At all?

Mr. Horner: In almost all cases there is an attomey present with the DUI accused.

Chm. Carlson: But you don’t have a staff attorney that sits with your hearing judge?

Mr. Horner: Our hearing officers are attomeys.

Chm. Carlson: But you don’'t have a state appointed attorney from the Attorney General's
office there?

Mr. Horner: No. Where it did come up was during the hearing in the Transportation
Committee. The Highway Patrol testified that if it changed to another location, it would be likely
that the officers who were presenting their side would like to have representation. That's how
that issue arose. That representation isn't for the state — | don't think that statement is correct.
It's more for the jurisdiction that is bringing forth the case.

Chm. Carlson: That could happen with any violation they have. There was a point of conflict
there whether it was properly following the laws by the officer | guess that could happen in any
situation, could it not?

Mr. Horner: | assume yes.
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Chm. Carlson: The Senate passed SB 2375 which was this bill. Correct?

Mr. Horner: Correct.

Chm. Carison: The House Transportation Committee had the bill, it came to the House floor
and | believe it was defeated. Rep. Ruby, | need your input as to the rationale of where this
should be.

Rep. Ruby: The discussion taking place is similar to what we heard. When this got steered
into the discussion about representation that was an issue for us because as we looked at that
the number that was brought to us for possible costs, and | have an amendment to put that on,
would be $450,000 for representation. It's not just DUL. It's dealership license suspensions as
well. From the policy committee standpoint, we had a couple of people speaking in support of
the bill, and we asked them, what is the rationale for this? Do you expect any different
outcome? We asked to be shown the differences, some examples of abuses, of problems — a
list of cases that have been overtumed in the district courts because of wrong decisions in the
administrative hearing process. None of that was brought. It was all presented to us on a basis
of the perception of it being independent. Basically, for perception, we thought the cost that
this change would have made just for perception when there was not one example of a change
of outcome or proof of an abuse was why we defeated the bill. It got a 21-68 vote in the House.
There were three different fiscal notes on this — one with an appropriation of $841,580, one
with $943,766 and one with $769,706. With all those numbers and from what we were told, this
was for perception. We didn't think it was the right way to go. 1 was interested in finding out
why we should do this other that because of perception of the independence.

Sen. Wardner: The $400,000 is for the state to be represented? We would have to pay that

much for counsel for those people?
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Rep. Ruby distributed amendment .0204 (Attachment B) which describes the $450,000
appropriation to the DOT for representation.

Chm. Carlson: What was the reason for the money? | haven't followed the train of thought as
to why an attorney is required and it's never been required before.

Rep. Ruby: At this point the administrative hearing officer, not necessarily being the person
that just defends the DOT's position on it, they look at it and the way they look at the issues
and the cases that come before them, they are checking to see at all the procedures are done
right within DOT. The department hasn’t needed to have someone defend their case. | imagine
that if the patrol officers are there they are explaining what they're doing. When you put it in
another office they need somebody to explain and show the DOT'’s procedures to
administrative hearing judges who, in the beginning may be the same people that were hearing
officers at the time but may be different people in the future. DOT felt that it would be best to
have some representation. The Highway Patrol feels that it would be better to have someone
represent their position on this and we agreed. If you're going to have an attorney on one side
and a defendant, you're going to have somebody who's going to represent the case for the
arresting officers and for the decisions DOT is making they should have somebody
representing them.

Chm. Carlson: But this is not a full fledged trial. This is taking the existing evidence, is it not?
Now we're adding a mini trial when you set another attormey on so you have an independent
administrative hearing officer and you have an attomey for one side, . . . that's a lawsuit. Now
you have attorneys on both sides and you've lost the focus of getting the job done without

having to do that. | think that's the reason for setting up the administrative hearings process

years ago was to not do that.

Chm. Carlson asked Mr. Hoberg to approach the podium.




Page 8

House Appropriations Committee
Bill/Resolution No. HB 1017
Hearing Date: April 20, 2007

. Chm. Carlson: You represent lots of agencies in state government, comrect?
Mr. Hoberg: Correct.
Chm. Carlson: Are they all coming with their own attorney?
Mr. Hoberg: No. Some they come with no attomey. Some there is an attorney for one side
and others we have attorneys on both sides.
Chm. Carlson: But it's not required that each side have an attomey?
Mr. Hoberg: It's not required.
Chm. Carlson: Are you an arbitrator? A final decision maker? How would you view your
position as an independent hearing agency?
Mr. Hoberg: We're a decision maker. We make mostly recommended decisions to the agency
head. Sometimes final decisions. We're not an arbitrator. We're not a mediator. | believe in
. these cases they would be final decisions. We would not be making a recommendation to the
Highway Dept.
Rep. Glassheim: It all has to do with license suspensions.
Chm. Carlson: But you're addressing what we have in statute already and you're giving the
defendant an opportunity to defend himself.
Mr. Hoberg: These are administrative matters only. There may be a corresponding criminal
matter going on, but we're not dealing with those here.
Chm. Carlson: You are only dealing with the code violation they were sited for.
Rep. Glassheim: It only has to do with the DUI license suspension.
Mr. Hoberg: That's correct. There are other types of hearings.
Mr. Horner: There are other hearings — 300 per year.
. Chm. Carlson: Everything would transfer from DOT to OAH?

Mr. Horner: That's our understanding.
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. Rep. Ruby: A lot of times there is a criminal case being heard. This is almost like a civil case
where you don’t need “beyond a reasonable doubt." They go by “the preponderance of the
evidence.”

Sen. Wardner: Do you feel the DOT would have to defend their rules?

Mr. Horner: The basis of the representation is more about the procedural activities that went
on at the DUI arrest. If an attomey for the DUI questions anything it's not going to be the BAC
level, it's going to be the procedures that led up to it. Our hearing officers at this time are very
well trained in those aspects and very knowledgeable about case law of what is an acceptable
argument and what isn't. In this transfer, we envision that the law enforcement officer would
need to answer those questions.

Chm. Carlson: But you've been doing this for years and you haven't had a second attomey all

. these years.

Mr. Horner: We have not. We've been representing our department and the DUI process at
the same time. It's going to be an independent agency that's going to be representing the
hearing process in that new situation.

Rep. Glassheim: Out of the 1,400 or 1,700 appeals, how many are overturmed?

Mr. Horner: | can't tell you off hand.

Chm. Carlson: We are not here to pit two agencies against each other. It's not to say that
either one of you would not do a good job.

Mr. Horner: | appreciate that statement. Our concemns are that our staff would be transferred.
They are very experienced. The second issue has to do with the financing. In our current
situation, we do not need to appeal our own rulings. But if this moves to OAH, that would be a

. ruling of another agency. So then the DOT doesn't have the appeal capability. That was an
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issue we raised in our testimony. An amendment was offered indicating that we would like the
appeal capability.

Sen. Wardner: Wouldr't it be the Highway Patrol, shouldn't their troopers get the money to
defend their officers?

Chm. Carlson: !t could be a county sheriff, local law enforcement officer — it's just not the
highway patrol.

Sen. Tallackson: | oppose this move. | can't help but believe that it's doubling up of efforts. |
can't see where this doesn’t cost more money to do this.

Chm. Carlson: If the appeal process is applied to one side it also should be applied to the
other.

Mr. Hoberg: When we conduct hearings for an agency, we're conducting the agency hearing.
We issue the final decision for the Highway Department and | think the way the bill is written it
would be a Highway Department decision. Even though it's a final decision, there's case law
that says an agency can appeal that. So | disagree that they can't be appeal by the
department.

Sen. Krebsbach: If the money is to go to the law enforcement how is that different from what
they're doing today? They're not be renumerated today are they?

Chm. Carlson: Not that I'm aware of. Our citizens deserve an opportunity to defend
themselves if they feel they are wronged. There is some perception that the judge, jury and the
executioner are all in one place. Whether it's true or not, that is the perception. That should be

our debate. We're not arguing over budget. We're only going to meet one more time.

Chm. Carlson adjoumned the meeting.
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Chm. Carlson called the Conference Committee on HB 1017 to order. The following
conferees were present: Reps. Carlson, Owens, Glassheim and Sens. Wardner, Krebsbach
and Taltackson.

. Chm. Carlson: The only confusion | had was the fiscal note that Rep. Ruby brought in with
another appropriation of $450,000. | still don't understand how it can cost more money when
it's the same people doing the same thing. But now he wants other representation.

Rep. Glassheim: My understanding was the state will have to have lawyers 1o represent their
side. The $450,000 is for new costs to represent the state in the hearing in from of the ALJ.
Chm. Carlson asked OAH rep to approach the podium. You do hearings for all sorts of
agencies. Who do you represent during the hearing?

Allen Hoberg, Director, Office of Administrative Hearings: We sit as the hearing officer for
the agency. Some hearings have attorneys on both sides, some have an attorney for only one
side, sometimes there are no attorneys. It is the opinion that if we conduct these hearings they
would need attorneys to represent their interests.

. Chm. Carlson: We don’t do that for any other department.



Page 2

House Appropriations Committee
Bill/Resoiution No. HB 1017
Hearing Date: April 20, 2007

Mr. Hoberg: The Attorney General does provide legal representation for some cases that
come before us.

Chm. Carlson: And would he not do the same thing for DOT?

Mr. Hoberg: He probably would, but he would probably bill them for it.

Chm. Carlson: In essence, you are the hearing officer for the DOT?

Mr. Hoberg: Yes.

Chm. Carlson: That $450,000 seems to me to try and kill something with a fiscal note.

Rep. Owens: It's in reference to p. 8 of bill .0400, lines 2 and 12 and that is duplicated in
another location. The current code references “any person whose privileges have been
suspended.” What we're talking about here is if we take it out of DOT then giving them the
ability to appeal. That's why that was changed to “any party adversely affected” meaning the
state or the individual being charged. DOT did not say they would require representation in all
cases just that they may do it in some. Based on the 1,800 they do, they have an idea of what
they might use.

Chm. Carlson: The $450,000 proves to me that it probably should be moved out of DOT if
they don’t need one when they're the judge and the jury but they need one when they're not,
then I'm not so sure that's the right logic to ask for more money.

Sen. Wardner: It' wouldn't be the $450,000 because there’s a delayed implementation in this
bill. It would be half that.

Chm. Carlson: So it would be half of that amount if necessary. The addition then is the
$397,000 to this budget and it's been removed in some language somewhere else from DOT?
Sen. Wardner: The money is at DOT and they pay it in this bill. This amendment gave OAH the
right to bill DOT for services and use the money they receive that way and appropriate it to

salaries.
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Chm. Carlson: So there's no change. It's the same dollars.

Francis Ziegler, Director, North Dakota Department of Transportation: The money is still
in the DOT and needs to stay there because we will be billed for the services of those
hearings. It's in a different place. Right now it's in the salary line item but will ultimately have to
be moved into contracts or fees as we get billed by the OAH. We expect that bill to be in the
neighborhood of $600,000.

Chm. Carison: In the biennium.

Mr. Ziegler: Over the years the process has developed. As this moves over, we have always
said that the DOT is relatively neutral on this thing with the exception that we have great
people on staff. All ['ve ever heard is that the reason for this bill is that it's a perception that it
may not be fair since it's in the DOT and the DOT officers are the ones hearing the case. We
have asked that the employees that we have be allowed to move with the process and that
there be adequate funding. We don't know if the employees aren’'t moved and there needs to
be some sort of start up and that costs money. As we go into writing fiscal notes, it's difficult to
pin down what the amounts need to be. If the people are moved over, that's going to be a lot
less than the $450,000. We also requested an appeal process and | believe that's been put
into the amendments.

Chm. Carison: Why would you need an appeal process now and you don't need one when
you're doing the same thing at your place?

Mr. Ziegler: Because what we have done over the years is train these employees, . . ., as
Deputy Director Keith Magnusson has said, there are time he would have liked to appeal but,
we learn from what we do and we look forward to the next case.

Chm. Carlson: | struggle with your last two points — why you need money for attorneys and

why you need an appeal process when you didn’t need one before. | do agree with you about
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the employees. | don't know what discussion there was in the Senate. | notice there's an
amendment here that says, “shall consider first hiring.” | don't know what that means.

Rep. Owens: That was one of the questions I'd written down that | remembered hearing was
the transfer of personnel. It was in the bill that came to the floor of the House and it was
twofold: Because we didn't want to just throw them out and they had all this experience. During
testimony in the House we got conflicting statements on the current personnel because we had
in written testimony that they would go out and hire new peopie and yet we were told verbally
on record that they wouldn’t hire new people, by two different people. That was confusing.
There was an amendment in that bill that talked about the transfer of personnel.

Rep. Glassheim: One of the five different versions of the bill had that they “will be” transferred.
But now it says they will be considered first.

Chm. Carlson: Senator, do you remember your conversations?

Sen. Wardner: It didn’t come through Appropriations. It was tacked onto an Appropriations bill.
If you wonder why we are so quiet, that's why. We have no problem amending it to say that
those employees from DOT have to go along — make that part of the motion.

Mr. Hoberg: We don’t have any problem with that. | didn't propose the amendment that
changed it from having to hire them to giving them consideration. If | had my druthers, I'd
rather be able to hire, but | don’t have a problem with you transferring them all over to us.
Chm. Carlson: | don't want to add money in here from retraining people and starting over.
Rep. Glassheim: | came down here ready to defend transferring because conceptually it's
right to have arms length. It's better to have somebody who’s neutral rather than somebody
who's being paid by the agency directly and in the same building. But | asked them to give me

the numbers and the hearing officer in DOT handles 1,470 appeals from the arrests. They

overturned 348 of those (24%) and my conclusion from that is that one out of four get the
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. patrolman'’s finding overturned on hearing and | consider that to be pretty fair. That number
shows that they're not biased. There's still the appearance of bias. I'm now, | guess I'll go
either way anyway it goes, but that convinces me that maybe it's easier just to let it stand the
way it is and that if 24 percent of the people are having the thing overturmed, . . ., and then of
the 800 or so who are not overturned, 147 appeal to district court and of those 12 (8%) are
affirmed. | could see leaving it where it is although conceptually | prefer all hearings be done
by a neutral party.

Rep. Owens: The perception is what this bill is all about. Another question is that | didn't get a
clear answer on was the location of these hearings. It was expressed to us that the OAH in
some cases borrows facilities. But if we're going to increase the numbers by 1,470 where are
they going to be done? If they're planning on doing them in the same location, does that not

. create the same problem with perception?

Mr. Hoberg: There are a lot of public buildings out there and | think we’'d be able to find
hearing space for all of them, But you're right, if we couldn’'t we'd have to probably hold them in
department offices. You would have a little bit of that perception being in the same office
although you wouldn'’t have the perception of having the department hearing officer there.

Rep. Owens: My concem is that I'm not so sure that some of those people would, if it's still in
the same building, would relate that part of the perception had been eliminated.

Chm. Carlson: | think you would agree with that?

Mr. Hoberg: I'd agree with that because when we first started a lot of time people would say,
“Oh, | thought you were with the department.” There might still be that perception.

Sen. Krebsbach: Out of these cases, how many are done on site in Bismarck or out in other

. locations?
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Mr. Ziegler: | don't have the numbers. We have four locations: Bismarck, Fargo, Grand Forks
and Minot. If we could make an assumption, there are about one fourth around the state.
(Inaudible) We have 1,470 DUI cases. We heard another 3007, so approximately 1,800 total.
It's our hearing officers that overturn the patrols or the police officer's action.

Chm. Carison: There are five positions, are they all administrative judges at your place? Or is
there an administrator as well?

Mr. Ziegler: There's not an administrator. Our legal counsel handles the administration.

Chm. Carlson: So legal counsel for the whole DOT handles the administration? The other five
are all the judges that are in these hearings?

Mr. Ziegler: That's correct. There are four of them.

Chm. Carlson: So why is it five FTEs?

Mr. Ziegler: We only have four FTEs in this situation.

Mr. Hoberg: There are four full time hearing officers and you use two part time people which
amounts to about four and two-thirds people. 1t would be our motion to just have four people
but to have support staff for them. So the fifth person would not be a hearing officer.

Chm. Carlson: So it's five FTEs total — four of them being judges and one being support.

Sen. Wardner motioned for the House to Accede to the Senate amendment and further
amend so it would say that the OAH “shall transfer” the employees, all full-time DOT hearing
officers.

Chm. Carlson: That's why the put the words “full time" in there because it gave you the

authority to get your other support staff to go with it.

Sen. Krebsbach seconded the motion.
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Chm. Carlson: We have a motion by Sen. Wardner, seconded by Sen. Krebsbach, that the
House Accede to the Senate amendments and then further amend Section 17 of the bill. Is
that the right number, Don?

Don Wolf, Legislative Council: Yes. | think technically though, since we’re changing a portion

of Section 17, we have to still recede and further amend.

The motion was changed to reflect the suggestion by council that the Senate recede

and further amend.

Chm. Carlson: The motion would be that we agree to the bill as it came to us with that change

in Section 17 that they shall hire their employees and perception becomes reality.

Rep. Glassheim: Do we need to do anything about the salary lines? Or do they have the
ability to transfer it themselves?

Chm. Carlson: You assume that it would be at your administrative salary levels?

Mr. Hoberg: That's what the appropriation is.

Chm. Carlson: The salary level's at your level?

Rep. Glassheim: DOT. DOT needs to transfer ...

Chm. Carison: We could do that within their budget when we have that one I'm assuming.
How do you handle that Don? DOT made the comment that they would remove it from their
salary line and put it into either contracts or fees.

Mr. Wolf: If you could do it in the DOT budget that would be the cleanest way. You could do it

either place though.

Chm. Carlson: O.K.
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Sen. Warder: We can do that, can't we?

Chm. Carlson: We can do it in that budget.

The motion carried by a roll call vote of 5 ayes, 0 nays and 1 absent and not voting.

Chm. Carlson: | feel more comfortable knowing those people are moving over. The carrier

will be the original carrier of the bill. | will give any supplemental information as needed.

Chm. Carlson adjoumed the meeting.
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Chairman Carlson opened the Conference Committee hearing on HB 1017, A Bill for an
Act to provide an appropriation for defraying the expenses of the office of administrative
hearings. Present were: Representatives Ruby, Glassheim and Senators Wardner,
Kresbach, and Tallackson.

Chairman Carlson stated the House took up 1017 today which is the budget for the office of
the administrative hearings. In addition to the budget was added the language from SB 2375
which moved the hearing responsibility from the DOT to Office of Administrative Hearings. In
the House there was no disagreement over the budget. The only disagreement was over the
fact of moving. The bill sits before with the amendment in it and it did not pass on the floor.
Any new motions will prevail as the committee report failed. Open to discussion.

Senator Wardner: What was the count?

Chairman Carlson: It was 60 something to 33 - it was a very lopsided vote. The biggest
problem that they seem to have was the fact that they are convinced there will be a lot more
money spent than what's in this budget because of the fact they were going to expect these
hearing people to keep their records at their homes. They had a long litany of things ... Rep.

Ruby couid explain those better than | can or what he heard in his transportation committee.
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Representative Ruby: We did hear about not knowing that portion of what their plans were.
At this time the DOT has these meetings ... across the state. One thing that was brought up
on the floor was where are they going to have these meetings. Quite a few meetings at this
time. Use the same buildings? There's going to be some costs there. It was mentioned that
they would have a home office and that those records wouid be there. Certainly not a secure
place when you have these all over the state. Increased costs for the attorneys to defend their
position because of the way the people are affiliated ... knowledgeable about the rules and the
case law under the administrative hearings. Once this is set up ... change of people over a
period of time and they're not going to be dealing with these issues ... quite a variety of things.
Refer: 04.55 The biggest issue that we had ... there was never any real reason as to why this
was going to result in any real change as far as the independence was going to improve any
outcomes. Whether there were abuses that were so egregious that there is always appeals
overturned in district court. There is no proof brought to us ... that we should set this up
differently. It came to an issue of just perception ... nothing substantial - nothing ever brought
to us to prove that what they were doing was not on par with the law. Refer: 06:20

It was more that it was just being done for perception and to make this radical of a change for
that wasn't acceptable.

Chairman Carlson asked someone from the DOT to step to the podium and stated there was
a lot of discussion on the floor of the House that it could cost up to $400,000 more to move
those hearings judges to the Administrative Hearing office. Tell me where those numbers are
coming from. Because | see $397,000 in there - the same as it would have cost you in your
budget.

Tim Horner, Deputy Director of Business Support, DOT, stated in the past they have said

that the current process costs the DOT about $720,000 per biennium. The fiscal notes were
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done by House Administrative Hearings regarding different environment. But still similar as far
as the staffing, but then as far as the location. | would have to go into the fiscal notes to talk
about all the change in cost. The value for the representation, | believe you are asking that
question, as well.

Chairman Carlson: Give what you estimate to be the total cost. We have $345,000 coming
across from you to the Office of Administrative Hearings. |s that number right?

Tim Horner: Imagine that is about the cost of the biennium for the staff costs.

Chairman Carlson: You have the salaries and wages at $345,000 and operating expenses of
$51,900. So that makes it $397,000 in this fiscal note. And you're saying it is 700 and
something?

Tim Horner: That is what our testimony was in March when we checked with our finance
division as to all the costs that go into the hearing process.

Chairman Carlson: So where is the difference? Looks to me like we're saving & lot of money
moving them. It came back to us today that there was some $400,000 extra in the costs.

Rep. Glassheim: One year or two?

Tim Horner: One year's worth.

Chairman Carlson: What | am hearing is the number is right.

Sen. Tallackson: Never thought this was a good idea. What can we do?

Chairman Carlson: It is hard for me to make motions from up here. We're back to the way
the bill came from the Senate. We can do just about whatever we want to this bill and pass it
out here.

Senator Wardner: | move changing the implementation date to July 1, 2009. Delay it
until next biennium.

Rep. Ruby: Tim, what are total costs across the state?
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Tim Horner: What the costs include are staff costs, travel, communications, IT costs. It
doesn't include meeting room costs because that's part of our fixed costs within the
organization. So, | don't have a cost to equate to that.

Rep. Ruby: Envision there would be costs on top of these dollars by having to set up meeting
rooms or places all across the state to do the same thing you already do in your existing
buildings. Correct?

Tim Horner: Do believe the testimony given in earlier hearings did state that the office
environments would be created throughout the state and in home offices, that type of thing.
So, there would be some rental costs ...earlier fiscal notes did have provisions for that.
Chairman Carlson: You do have $100,000 in there for the biennium for operating expenses.
So there is some money in there already for housing these people.

Senator Krebsbach: Seconded the motion.

Chairman Carlson: A motion and a second to delay the implementation date to July 1, 2009.
Any further discussion?

Representative Ruby: Speaking for our body, don’t know that would alleviate any of the
concerns we had with it. It is still for perception and that is what we have a problem with ... not
so much the implementation or the money. Part is part of the issue because we do think it is
going to cost more, but that wasn’t the main issue. The main issue was what result is it and
why is it being done for just perception. It just did not seem to make sense. So, | would be
opposing the motion.

Roll Call Vote: Chalrmman Carison - yes, Rep. Ruby - no, Rep. Glassheim - no, Sen.
Wardner - yes, Sen, Kresbach - yes, Sen. Tallackson - yes.

Motion failed.
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Chairman Carlson: | hate to hold this budget ransom, but we have to decide what we're
doing here.

Rep. Glassheim: If | wanted to make a motion without the transfers, what do | do?

Don Wolf of Legislative Council: The motion would be that the Senate recede from the
Senate amendments and you'd be back to the House version because that’s all the Senate did
was add.

Rep. Glassheim: | came into this conference committee thinking | was going to vote for it.
Because, in general, | agree arm's length communication is good. What | found that 25% of
the appeals were upheld by the hearing officers. | thought that’s pretty open minded. | don't
care what the perception is - the reality is you get a fair shake. Twenty-five percent
overturning the highway patrol seems to be a fair shake. Refer: 15:20 - 16:40

Made a motion the Senate recede from the Senate amendments.

Senator Tallackson: Seconded the motion.

Representative Ruby: Representative Price made the point that there is a very low turnover
rate in the district court level on these. | think they are doing a good job.

Senator Wardner: Oppose it to see if we can't come up with another solultion.

Roll Call Vote: Chairman Carlson - no, Rep. Ruby - yes, Rep. Glasheim - yes, Sen.
Wardner - no, Sen. Krebsbach - no, Sen Tallackson - yes.

Motion Fails.

Adjournment.
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Chairman Carlson: Let the record show all present.

Sen. Wardner: | move that the Senate recede from Senate amendments.

Sen. Krebsbach: Seconded.

Chairman Carlson: We have a motion and a second that the Senate recede from their
amendments. Further discussion. So we're just taking the bill back to the budget. Clerk call
roli.

6 YES 0 NO 0 ABSENT

SENATE RECEDE FROM SENATE AMENDMENTS
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PROPOSED AMENDMENTS TO ENGROSSED HOUSE BILL NO. 1017

That the Senate recede from its amendments as printed on pages 1485-1494 of the House
Journal and pages 1295-1304 of the Senate Journal and that Engrossed House Bill No. 1017
be amended as follows:

Page 1, line 2, after "hearings" insert "; and to provide an appropriation to the department of
transportation”

Page 1, after line 23, insert:

"SECTION 4. APPROPRIATION. There is appropriated out of any moneys in
the general fund in the state treasury, not otherwise appropriated, the sum of $450,000,
or s0 much of the sum as may be necessary, to the department of transportation for the
purposes of representation at administrative hearings and other costs incurred in the
transfer of hearings to the office of administrative hearings, for the biennium beginning
July 1, 2007, and ending June 30, 2009."

Renumber accordingly

Page No. 1 78017.0204
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REPORT OF CONFERENCE COMMITTEE
HB 1017, as engrossed: Your conference committee (Sens. Wardner, Krebsbach,
Tallackson and Reps. Carlson, Owens, Glassheim) recommends that the SENATE
RECEDE from the Senate amendments on HJ pages 1485-1494, adopt amendments
as follows, and place HB 1017 on the Seventh order:

That the Senate recede from its amendments on pages 1485-1494 of the House Journal and
pages 1295-1304 of the Senate Journal and that Engrossed House Bill No. 1017 be amended
as follows:

Page 1, line 2, after "hearings” insert "; to amend and reenact sections 39-01-18, 39-02-03.1,
39-06-34, 39-06.1-11, 39-06.2-10.6, 39-06.2-10.7, and 39-06.2-10.8, subsection 1 of
section 39-20-03.1, section 39-20-03.2, subsection 1 of section 39-20-04, sections
39-20-05 and 39-20-08, and subsection 1 of section 54-57-03 of the North Dakota
Century Code, relating to the transfer of administrative hearings from the department of
transportation to the office of administrative hearings; to provide for transition; and to
provide an effective date”

Page 1, line 14, replace "226,747" with "571,989"
Page 1, line 15, replace "107.500" with "159,442"
Page 1, line 16, replace "334,247" with "731,431"
Page 1, line 21, replace "1,269,674" with "1,614,916"
Page 1, line 22, replace "374.417" with "426,359"
Page 1, line 23, replace "1,644,091" with "2,041,275"
Page 1, after line 23, insert:

"SECTION 4. AMENDMENT. Section 39-01-16 of the North Dakota Century
Code is amended and reenacted as follows:

39-01-16. Hearing on alleged vlolations.

1. Any person having information that a licensed dealer has violated any
provisions of this titte may file with the director an affidavit specifically
stating the facts of the violation. Upon receipt of suehk

the affidavit, the director shall investigate the violation alleged in the
affidavit. If, after investigation, the director determines that the dealer's
license will be revoked or suspended, a notice of intent to revoke or
suspend the license must be mailed to the dealer by certified mail. The
notice must provide the dealer with an opportunity for a hearing prerte
beforg the effective date of the license revocation or suspension. A record

of sheh-hearngs the hearing must be made by stenographic notes or use
of an electronic recording device.

(A

i after swel the hearing the direeter administrative law judge finds the
violation charged in the affidavit has been proved by the evidence, an
order must be served on the licensee revoking or suspending the dealer's
license for a period of time to be determined by the director. Swek The
action may be appealed to the district court by following the appeal
procedure set forth in chapter 28-32, except that the order revoking or
suspending the license is ineffective while the appeal is pending.
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3. Any witness called by the prosecution, except a peace officer while on
duty, shel must receive the same fees and mileage as a witness in a civil
case in district court.

SECTION 5. AMENDMENT. Section 39-02-03.1 of the North Dakota Century
Code is amended and reenacted as follows:

39-02-03.1. Director to provide notice and opportunity for hearing prlerte
before cancellation, revocation, suspension, or reclsion of a motor vehicle
registration or a certificate of title to a motor vehlicle. Whenever—under Under the
laws pertaining to the cancellation, revocation, suspension, or recision of a registration
of a motor vehicle or a certificate of title to a motor vehicle, if a determination has been
made to cancel, revoke, suspend, or rescind either the registration or certificate of {itle,
or both, the director shall provide the legal and registered owner with notice of suseh the
cancellation, revocation, suspension, or recision and the opportunity for a hearing.
Sueh The notice must be sent by registered or certified mail, return receipt requested,
not less than ten days prierte betore the effective date of the cancellation, revocation,
suspension, or recision.

SECTION 6. AMENDMENT. Section 39-06-34 of the North Dakota Century
Code is amended and reenacted as follows:

39-06-34. Dlrector may require reexamination. In addition to other powers
set forth in this chapter, the director, having good cause to believe that a licensed
operator is incompetent or otherwise not qualified to be licensed, may upon written
notice of at least five days to the licensee require the licensee to submit to such
physical, mental, or driver's examination as may be deemed necessary. [f the director
has good cause to believe that the licensed operator presents an immediate danger t0
the motoring public, the director may immediately, and without prior notice, suspend
the operator's license pending the examination. The notice of suspension must provide
the operator with the opportunity for a hearing within five days of the receipt of the
notice of suspension. When a hearing is requested it must be conducted under section
39-06-33 and the hearnrg-efficers administrative law judge’'s recommended decision
must be rendered within two days of the conclusion of the hearing. Upon the
conclusion of such examination the director shall take action as may be appropriate
and may suspend or revoke the license of such person or permit the licensee to retain
the license, or may issue a license subject to restrictions as permitted under section
39-06-17. Refusal or neglect of the licensee to submit to such examination shail be
grounds for suspension or revocation of the license.

SECTION 7. AMENDMENT. Section 39-06.1-11 of the North Dakota Century
Code is amended and reenacted as follows:

39-06.1-11. Temporary restricted lcense - Ignition Interlock device.

1. Except as provided under subsection 2, if the director has suspended a
license under section 39-06.1-10 or has extended a suspension or
revocation under section 39-06-43, upen receiving written application from
the offender affected, the director may for good cause issue a temporary
restricted operator's license valid for the remainder of the suspension
period after seven days of the suspension period have passed.

{2) DESK, {2) COMM Page No. 2 HR-75-8750
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If the director has suspended a license under chapter 39-20, or after a
viclation of section 39-08-01 or equivalent ordinance, upon written
application of the offender the director may issue for good cause a
temporary restricted license that takes effect after thirty days of the
suspension have been served after a first offense under section 39-08-01
or chapter 38-20. The director may not issue a temporary restricted
license to any offender whose operator's license has been revoked under
section 39-20-04 or suspended upon a second or subsequent offense
under section 39-08-01 or chapter 39-20, except that a temporary
restricted license may be issued for good cause if the offender has not
committed an offense for a period of two years before the date of the filing
of a written application that must be accompanied by a report from an
addiction facility or if the offender is participating in the drug court program
and has not committed an offense for a period of three hundred sixty-five
days before the date of the filing of a written application that must be
accompanied by a recommendation from the district court. The director
may eenduet request a hearing for the purposes of obtaining information,
reports, and evaluations from courts, law enforcement, and citizens to
determine the offender's conduct and driving behavior during the
prerequisite period of time. The director may also require that an ignition
interlock device be installed in the offender’s vehicle.

The director may not issue a temporary restricted license for a period of
license revocation or suspension imposed under subsection 5 of section
39-06-17, section 39-06-31, or subsection 3.1 of section 39-06.1-10. A
temporary restricted license may be issued for suspensions ordered under
subsection 7 of section 39-06-32 if it could have been issued had the
suspension resulted from in-state conduct.

A restricted license issued under this section is solely for the use of a
motor vehicle during the licensee’s normal working hours and may contain
any other restrictions authorized by section 39-06-17. Violation of a
restriction imposed according to this section is deemed a viclation of
section 39-06-17.

SECTION 8. AMENDMENT. Section 39-06.2-10.6 of the North Dakota
Century Code is amended and reenacted as follows:

39-06.2-10.6. Administrative hearing on request.

1.

Before issuing an order of suspension, revocation, or disqualification under
section 39-06.2-10, the director shall afford that person an opportunity for
a hearing as provided by section 39-20-05, if the person mails a request
for the hearing to the director within ten days after the date of issuance of
the temporary driver's permit.

If the issue to be determined by the hearing concerns license suspension
for operating a commercial motor vehicle while having an alcchol
concentration of at least four one-hundredths of one percent by weight, the
hearing must be before a-heering—officor—assigned—by—the—direster an
administrative law judge and at a time and place designated by the
director of the office of administrative hearings. The hearing must be
recorded and its scope may cover only the issues of whether the arresting
officer had reasonable grounds to believe the person had been driving or
was in actual physical control of a commercial motor vehicle in violation of
section 39-06.2-10.1, whether the person was lawfully detained, whether
the person was tested in accordance with section 39-06.2-10.2, and
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whether the test results show the person had an alcohol concentration of
at least four one-hundredths of one percent by weight. For purposes of
this section, a copy of a certified copy of an analytical report of a blood or
urine sample from the office of the director of the state crime laboratory or
the director's designee, or a certified copy of the checklist and test records
from a cerified breath test operator establish prima facie the alcohol
concentration shown therein. Whether the person was warned that the
privilege to drive might be suspended based on the results of the test is
not an issue.

If the issue to be determined by the hearing concerns license revocation
for refusing to submit to a test under section 39-06.2-10.2, the hearing
must be before e-hearing-officorassigrod-by-the-direator an administrative
law judge at a time and place designated by the director of the office of
administrative hearings. The hearing must be recorded. The scope of a
hearing for refusing to submit to a test under section 39-06.2-10.2 may
cover only the issues of whether a law enforcement officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a commercial motor vehicle in viclation of section 39-06.2-10.1,
whether the person was lawfully detained, and whether that person
refused to submit to the test or tests. The scope of a hearing for refusing
to submit to a test under subsection 3 of section 39-06.2-10.4 may cover
only the issues of whether the law enforcement officer had reason to
believe the person committed a moving traffic violation or was involved in
a ftraffic accident as a driver, whether in conjunction with the violation or
the accident the officer has, through the officer's observations, formulated
an opinion that the person’'s body contains alcohol and, whether the
person refused to submit to the onsite screening test. Whether the person
was wamed that the privilege to drive would be revoked or denied for
refusal to submit to the test or tests is not an issue.

At a hearing under this section, the regularly kept records of the director
may be introduced. Those records establish prima facie their contents
without further foundation. For purposes of this chapter, the following are
deemed regularly kept records of the director: any copy of a certified copy
of an analytical report of a blood or urine sample received by the director
from the director of the state crime laboratory or the director's designes or
a law enforcement officer, a certified copy of the checklist and test records
received by the director from a certified breath test operator, and any copy
of a certified copy of a certificate of the director of the state crime
laboratory or the director's designee relating to approved methods,
devices, operators, materials, and checklists used for testing for alcohol
concentration received by the director from the director of the state crime
laboratory or the director's designee, or the recorder, unless the board of
county commissioners has designated a different official to maintain the
certificate.

At the close of the hearing, the heering-effieer adminisirative law_judge
shall notify the person of the hearirg-effieers administrative law judge's
findings of fact, conclusions of law, and decision based on the findings and
conclusions and shall immediately deliver to the person a copy of the
decision. If the hearirg—effieer administrative law judge does not find in
favor of the person, the copy of the decision serves as the director's official
notification to the person of the revocation, suspension, or denial of driving
privileges in this state. If the heerrg-eHieer administrative law judge finds,
based on a preponderance of the evidence, that the person refused a test
under section 39-06.2-10.2 or that the person had an alcchol
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heenng—ettieer—shalt administrative law judge immediately shall take
possession of the person's temporary driver's permit issued under this

' chapter. |f the heering—offieer administrative law judge does not find
against the person, the he&nﬁg-e#leef administrative law judge shall sign,
|
|

. concentration of at least four one-hundredths of one percent by weight, the

date, and mark on the person's permit an extension of driving privileges for
the next twenty days and shall return the permit to the person. The
hearing—officer administrative_law judge shall report the findings,
conclusions, and decisions to the director within ten days of the conclusion
of the hearing. If the hea#ng—otfioer administrative law judge has
determined in favor of the person, the director shall return the person's
commercial driver's license by regular mail to the address on file with the
director under section 39-06.2-08.

i 6. If the person who requested a hearing under this section fails to appear at
* the hearing without justification, the right to the hearing is waived, and the
| hearing—eficers administrative law judge's determination on license
revocation, suspension, or denial will be based on the written request for
! hearing, law enforcement officer's report, and other evidence as may be
available. On the date for which the hearing is scheduled, the heerirg
effieer administrative law judge shall mail to the person, by regular mail, at
the address on file with the director under section 39-06-20, or at any other
address for the person or the person's legal representative supplied in the
raquest for hearing, a copy of the decision which serves as the director's
official notification to the person of the revocation, suspension, or denial of
driving privileges in this state. Even if the person for whom the hearing is
. scheduled fails to appear at the hearing, the hearing is deemed to have
|
|

been held on the date for which it is scheduled for purposes of appeal
under section 39-06.2-10.7.

[~

An_administrative law_judge assigned by the director of the office of
administrative hearings to conduct a hearing under this section shall
maintain and secure all related documents and evidence to maintain the
privacy of records that have been affirmed which contain _personal
information.

SECTION 9. AMENDMENT. Section 39-06.2-10.7 of the North Dakota
Century Code is amended and reenacted as follows:

39-06.2-10.7. Judiclal revlew Any

persen-whese-eommeoereial-drivera-tieense

Hegehas-boon-suspended or-dented party adversely affected by the
demsmn of the hearng-efioer a dmlmstratlve law judge under section 39-06.2-10.6 may
appeal within seven days after the date of the hearing under section 39-06.2-10.6 as
shown by the date of the hearing-eHieors administrative law judge's decision, section
28-32-42 notwithstanding, by serving on the director and filing a notice of appeal and
specifications of error in the district court in the county where the events occurred for
which the demand for a test was made, or in the county in which the administrative
hearing was held. The court shall set the matter for hearing, and the petitioner shall
give twenty days' notice of the hearing to the director and-te-the-hearing-otieorwhe
rendered-the—deeisien—Noither—the—dircoter—rerthe.  The court may not stay the
decision pending decision on appeal Wlthtn twenty days after recelpt of the notice of
appeal, the director @ ; R g ont shall file in the
. office of the clerk of court to which the appeal is taken a certtfted transcript of the

testimony and all other proceedings. It is the record on which the appeal must be
determined. Ne The court may not hear additional evidence mey-be-heard. The court
shall affirm the decision of the directer—or—hearing-offioer administrative law _judge
unless # the court finds the evidence insufficient to warrant the conclusion reached by
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the eireeterorhearing-otieer administrative law judge. The court may direct that the
matter be returned to the dﬁee’cer—er—heemg—e-ﬁ-lee«c administrative law judge for

rehearing and the presentation of additional evidence.

SECTION 10. AMENDMENT. Section 39-06.2-10.8 of the North Dakota
Century Code is amended and reenacted as follows:

39-06.2-10.8. Temporary driver's permit. A temporary driver's permit
extends driving privileges for twenty-five days, unless earlier terminated by the decision
of a-hearing-effieer an administrative law judge under section 39-06.2-10.6. The law
enforcement officer must sign and note the date of issuance on the temporary driver's
permit. The temporary driver's permit serves as the director's official notification to the
driver of the director's intent to revoke, suspend, or deny driving privileges in this state.
e A temporary driver's permit may not be issued for the period covered by an
out-of-service order.

SECTION 11. AMENDMENT. Subsection 1 of section 39-20-03.1 of the North
Dakota Century Code is amended and reenacted as foilows:

1.  The law enforcement officer shall immediately take possession of the
person's operator's license if it is then available and shall immediately
issue to that person a temporary operator's permit if the person then has
valid operating privileges, extending driving privieges for the next
twenty-five days, or until eartier terminated by the decision of
offieer an administrative law judge under section 39-20-05. The law
enforcement officer shall sign and note the date on the temporary
operator's permit. The temporary operator's permit serves as the director's
official notification to the person of the director's intent to revoke, suspend,
or deny driving privileges in this state.

SECTION 12. AMENDMENT. Section 39-20-03.2 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-03.2. Action following test resuit or on refusing test by nonresident
operator. If a person licensed in another state refuses in this state to submit to a test
provided under section 39-20-01 or 39-20-14, or who submits to a test under section
39-20-01, 39-20-02, or 39-20-03 and the test results show the person to have an
alcohol concentration of at least eight one-hundredths of one percent by weight or, with
respect to a person under twenty-one years of age, an alcohol concentration of at least
two one-hundredths of one percent by weight at the time of performance of a test within
two hours after driving or being in physical control of a motor vehicie, the following
procedures apply:

1. Without taking possession of the person's out-of-state operator's license,
the law enforcement officer shall issue to the person a notification of the
test results and a temporary operator's permit extending nonresident
operating privileges in this state for twenty-five days from the date of
issuance or until earlier terminated by the decision of a-hearing-efficer an
administrative law judge under section 39-20-05. The temporary permit
must be signed and dated by the officer and serves as the director's official
notification to the person of the director's intent to revoke, suspend, or
deny driving privileges in this state, and of the hearing procedures under
this chapter.

2. If the test was administered by saliva or urine sample or by drawing blood,
the law enforcement officer, on reviewing the alcohol concentration
analysis showing the person had an alcohol concentration of at least eight

(2) DESK, (2) COMM Page No. 6 HR-75-8750




REPORT OF CONFERENCE COMMITTEE (420)

Module No: HR-75-8750

Aprll 21, 2007 11:39 a.m.

(2) DESK, (2) COMM

insert LC: 78017.0205

one-hundredths of one percent by weight or, with respect to a person
under twenty-one ysars of age, an alcohol concentration of at least two
one-hundredths of one percent by weight, shall mail or issue to the person
a notification of the test results, a temporary operator's permit extending
nonresident aperating privileges in this state for twenty-five days from the
date of mailing or issuance or until earlier terminated by the decision of &
hoearing-ofieer an administrative law judge under section 39-20-05, and
notice of the intent to revoke, suspend, or deny driving privileges in this
state, together with the notice provided under section 39-06.1-07 of the
procedures available under this chapter. The temporary operator's permit
must be signed and dated by the officer.

The law enforcement officer, within five days of issuing the temporary
operator's permit, shall forward to the director a certified written report in
the form required by the director and a certified copy of the operational
checklist and test records of a breath test and a copy of the certified copy
of the analytical report for a blood, saliva, or urine test for all tests
administered at the direction of the officer. If the person was issued a
temporary operator's permit because of the person's refusal to submit to a
test under sections 39-20-01 and 38-20-14, the report must include
information as provided in section 39-20-04. |If the person was issued a
temporary operator's permit because of the results of a test, the report
must show that the officer had reasonable grounds to believe the persan
had been driving or was in actual physical control of a motor vehicle while
in violation of section 39-08-01, or equivalent ordinance, that the person
was lawfully amrested, that the person was tested for alcohol concentration
under this chapter, and that the results of the test show that the person
had an alcohol concentration of at least eight one-hundredths of one
percent by weight or, with respect to a person under twenty-one years of
age, an alcohol concentration of at least two one-hundredths of one
percent by weight.

SECTION 13. AMENDMENT. Subsection 1 of section 39-20-04 of the North
Dakota Century Code is amended and reenacted as follows:

1.

If a person refuses to submit to testing under section 39-20-01 or
39-20-14, none may be given, but the law enforcement officer shall
immediately take possession of the person's operator's license if it is then
available and shall immediately issue to that person a temporary
operator's permit, if the person then has valid operating privileges,
extending driving privileges for the next twenty-five days or until earlier
terminated by a decision of e-heefRg-effieer an administrative law judqge
under section 39-20-05. The law enforcement officer shall sign and note
the date on the temporary operator's permit. The temporary operator's
permit serves as the director's official notification to the person of the
director's intent to revoke driving privileges in this state and of the hearing
procedures under this chapter. The director, upon the receipt of that
person's operator's license and a certified written report of the law
enforcement officer in the form required by the director, forwarded by the
officer within five days after issuing the temporary operator's permit,
showing that the officer had reasonable grounds to believe the person had
been driving or was In actual physical control of a motor vehicle while in
violation of section 39-08-01 or equivalent ordinance or, for purposes of
section 39-20-14, had reason to believe that the person committed a
maoving traffic violation or was involved in a traffic accident as a driver, and
in conjunction with the violation or accident the officer has, through the
officer's observations, formulated an opinion that the person's body
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contains alcohol, that the person was lawfully arrested if applicable, and
that the person had refused to submit to the test or tests under section
39-20-01 or 39-20-14, shall revoke that person's license or permit to drive
and any nonresident operating privilege for the appropriate period under
this section, or if the person is a resident without a license or a permit to
operate a motor vehicle in this state, the director shall deny to the person
the issuance of a license or permit for the appropriate period under this
section after the date of the alleged violation, subject to the opportunity for
a prerevocation hearing and postrevocation review as provided in this
chapter. In the revocation of the person’s operator's license the director
shall give credit for time in which the person was without an operator's
license after the day of the person's refusal to submit to the test except
that the director may not give credit for time in which the person retained
driving priviteges through a temporary operator's permit issued under this
section or section 39-20-03.2. The period of reveccation or denial of
issuance of a license or permit under this section is:

a. One year if the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has not previously been suspended, revoked, or
issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

b. Three years if the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has been once previously suspended, revoked, or
issuance denied for a violation of this chapter or section 39-08-01 or
equivalent ordinance.

c. Four years if the person's driving record shows that within the five
years preceding the most recent violation of this section, the person's
operator's license has at least twice previously been suspended,
revoked, or issuance denied under this chapter, or for a violation of
section 39-08-01 or equivalent ordinance, or any combination of the
same, and the suspensions, revocations, or denials resulted from at
least two separate arrests.

SECTION 14. AMENDMENT. Section 39-20-05 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-05. Administrative hearing on request.

1.

Before issuing an order of suspension, revocation, or denial under section
39-20-04 or 39-20-04.1, the director shall afford that person an opportunity
for a hearing if the person mails or communicates by other means
authorized by the director a request for the hearing to the director within
ten days after the date of issuance of the temporary operator's permit.
The hearing must be held within thirty days after the date of issuance of
the temporary operator's permit. If ae a hearing is not requested within
the time limits in this section, and ae an affidavit is not submitted within the
time limits under subsection 2 of section 39-20-04, the expiration of the
temporary operator's permit serves as the director's official notification to
the person of the revocation, suspension, or denial of driving privileges in
this state.

If the issue to be determined by the hearing concerns license suspension
for operating a motor vehicle while having an alcohol concentration of at
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least eight one-hundredths of one percent by weight or, with respect to a
person under twenty-one years of age, an alcohol concentration of at least
two one-hundredths of one percent by weight, the hearing must be before
a-hearing-oHicorassignod-by-tho-direster an administrative law judge and
at a time and place designated by the director of the office of
administrative hearings. The hearing must be recorded and its scope may
cover only the issues of whether the arresting officer had reasonable
grounds to believe the person had been driving or was in actual physical
control of a vehicle in violation of section 39-08-01 or equivalent ordinance
or, with respect to a person under twenty-one years of age, the person had
been driving or was in actual physical contro! of a vehicle while having an
alcohol concentration of at least two one-hundredths of one percent by
weight; whether the person was placed under arrest, unless the person
was under twenty-one years of age and the alcohol concentration was less
than eight one-hundredths of one percent by weight, then arrest is not
required and is not an issue under any provision of this chapter; whether
the person was tested in accordance with section 39-20-01 or 33-20-03
and, if applicable, section 39-20-02; and whether the test resulis show the
person had an alcohol concentration of at least eight one-hundredths of
one percent by weight or, with respect to a person under twenty-one years
of age, an alcohol concentration of at least two one-hundredths of one
percent by weight. For purposes of this section, a copy of a certified copy
of an analytical report of a blood, urine, or saliva sample from the director
of the state crime laboratory or the director's designee or a certified copy
of the checklist and test records from a certified breath test operator
establish prima facie the alcoho!l concentration shown therein. Whether
the person was informed that the privilege to drive might be suspended
based on the results of the test is not an issue.

If the issue to be determined by the hearing concemns license revocation
for refusing to submit to a test under section 38-20-01 or 39-20-14, the
hearing must be before a—-heeﬁﬂg—e#lee-r—aM an
administrative law judge at a time and place designated by the director of
the office of administrative hearings. The hearing must be recorded. The
scope of a hearing for refusing to submit to a {est under section 39-20-01
may cover only the issues of whether a law enforcement officer had
reasonable grounds to believe the person had been driving or was in
actual physical control of a vehicle in viclation of section 39-08-01 or
equivalent ordinance or, with respect to a person under twenty-one years
of age, the person had been driving or was in actual physical control of a
vehicle while having an alcohol concentration of at least two
one-hundredths of one percent by weight; whether the person was placed
under arrest; and whether that person refused to submit to the test or
tests. The scope of a hearing for refusing to submit to a test under section
39-20-14 may cover only the issues of whether the law enforcement officer
had reason to believe the person committed a moving traffic violation or
was involved in a traffic accident as a driver, whether in conjunction with
the violation or the accident the officer has, through the officer's
observations, formulated an opinion that the person's body contains
alcohol and, whether the person refused to submit to the onsite screening
test. Whether the person was informed that the privilege to drive would be
revoked or denied for refusal to submit to the test or tests is not an issue.

At a hearing under this section, the regularly kept records of the director
may be introduced. Those records establish prima facie their contents
without further foundaticn. For purposes of this chapter, the following are
deemed regularly kept records of the director: any copy of a certified copy
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of an analytical report of a blood, urine, or saliva sample received by the
director from the director of the state crime laboratory or the director's
designee or a law enforcement officer, a certified copy of the checklist and
test records received by the director from a certified breath test operator,
and any copy of a certified copy of a certificate of the director of the state
crime laboratory or the director's designese relating to approved methods,
devices, operators, materials, and checklists used for testing for alcohol
concentration received by the director from the director of the state crime
laboratory, the director's designee, or the recorder, unless the board of
county commissioners has designated a different official to maintain the
certificate.

At a hearing under this section, the adminisirative law judge may introduce

records, conduct examinations, and present evidence relating to the

issues o be determined at the hearing. The department may be
represented by legal counsel at any hearing under this section.

At the close of the hearing, the keearng—eHieer administrative law judge
shall notify the person of the hearinrg—etfieers administrative law judge's
findings of fact, conclusions of law, and decision based on the findings and
conclusions and shall immediately deliver to the person a copy of the
decision. If the hearng—e#fieer administrative law judge does not find in
favor of the person, the copy of the decisicn serves as the director's official
notification to the person of the revocation, suspension, or deniat of driving
privileges in this state. If the hearing-effieer administrative law judge finds,
based on a preponderance of the evidence, that the person refused a test
under section 39-20-01 or 39-20-14 or that the person had an alcohol
concentration of at least eight ene-hundredths of one percent by weight or,
with respect to a person under twenty-one years of age, an alcohol
concentration of at least two one-hundredths of one percent by weight, the
heeﬂng—eﬁleef—ehaﬂ administrative law judge immediately shall take
possession of the person's temporary operator's permit issued under this
chapter. |[f the kearirg—effiesr administrative law judge does not find
against the person, the hea#ng—e#nee* administrative taw judge shall sign,
date, and mark on the person's permit an extension of driving privileges for
the next twenty days and shall return the permit to the person. The
heoaring—offieer administrative law judge shall report the findings,
conclusions, and decisions to the director within ten days of the conclusion
of the hearing. If the 3 administrative law judge has
determined in favor of the person, the director shall return the person's
operator's license by regular mail to the address on file with the director
under section 39-06-20.

If the person who requested a hearing under this section fails to appear at
the hearing without justification, the right to the hearing is waived, and the
hearing—etfieere administrative law judge's determination on license
revocation, suspension, or denial will be based on the written request for
hearing, Iaw enforcement officer's report, and other evidence as may be
available. The hearing-offiecr-ohall administrative law judge, on the date
for which the hearing is scheduled, shall mail to the person, by regular
mai!, at the address on file with the director under section 39-06-20, or at
any other address for the person or the persen's legal representative
supplied in the request for hearing, a copy of the decision which serves as
the director's official notification to the person of the revocation,
suspension, or denial of driving privileges in this state. Even if the person
for whom the hearing is scheduled fails to appear at the hearing, the
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hearing is deemed to have been held on the date for which it is scheduled
for purposes of appeal under section 39-20-086.

SECTION 15. AMENDMENT. Section 39-20-06 of the North Dakota Century
Code is amended and reenacted as follows:

39-20-06. Judlclal revlew Any '
FES-DoeR-OUHOPENEea FevoKoe-0F-8on gd party adversely affected by the decision of
the hearng-efficer admlnlstratlve law judge under section 39-20-05 may appeal within
seven days after the date of the hearing under section 39-20-05 as shown by the date
of the hearrg—eifieors administrative law judge's decision, section 28-32-42
notwithstanding, by serving on the director and filing a notice of appeal and
specifications of error in the district court in the county where the events occurred for
which the demand for a test was made, or in the county in which the administrative
hearing was held. The court shall set the matter for hearing, and the petitioner shall
give twenty days' notice of the hearing to the director
rendered—the—deoision—Neithor—the—direster—nor—ihe

.__The court may ngt stay the
decision pending demsmn on appeat Wlthm twenty days after recelpt of the notice of
appeal, the director erthe—he H R d : ster shall file in the
office of the clerk of court to WhICh the appeal is taken a certlfled transcript of the
testimony and all other proceedings. It is the record on which the appeal must be
determined. Ne The court may not hear additional evidence may-be-heard. The court
shall affirm the decision of the direster—erhearng—efiieer administrative law judge
unless i the court finds the evidence insufficient to warrant the conclusion reached by
the diresterer-hearrg-officer administrative law judge. The court may direct that the
matter be returned to the d#eeter—er—heanﬁg—emeef administrative law judge for

rehearing and the presentation of additional evidence.

SECTION 16. AMENDMENT. Subsection 1 of section 54-57-03 of the North
Dakota Century Code is amended and reenacted as follows:

1.  Notwithstanding the authority granted in chapter 28-32 allowing agency
heads or other persons to preside in an adminisirative proceeding, all
adjudicative proceedings of administrative agencies under chapter 28-32,
except those of the public service commission, the industrial commission,
the insurance commissioner, workforce safety and insurance, the state
engineer, the-department-ef-transpertation; job service North Dakota, and
the labor commissioner, must be conducted by the office of administrative
hearings in accordance with the adjudicative proceedings provisions of
chapter 28-32 and any rules adopted pursuant to chapter 28-32. But
appesais Appeals hearings pursuant to section 61-03-22 and drainage
appeals from water resource boards to the state engineer pursuant to
chapter 61-32 must be conducted by the office of administrative hearings.

Hearings of the department of corrections and
rehab|||tat|on for the parole board in accordance with chapter 12-59;
regarding parole violations; job discipline and dismissal appeals to the
board of higher education; Individuals With Disabilities Education Act and
section 504 due process hearings of the superintendent of public
instruction; and chapter 37-19.1 veterans' preferences hearings for any
agency must be conducted by the office of administrative hearings in
accordance with applicable laws.

SECTION 17. TRANSITION. The office of administrative hearings shall hire as
employees all full-time department of transportation hearing officer employees who
currently conduct hearings for the department of transportation.
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REPORT OF CONFERENCE COMMITTEE (420) Module No: HR-75-8750
April 21, 2007 11:39 a.m.

Insert LC: 78017.0205

SECTION 18. EFFECTIVE DATE. Sections 4 through 17 of this Act become
effective on August 1, 2008."

Renumber accordingly

STATEMENT OF PURPOSE OF AMENDMENT:
House Bill No. 1017 - Office of Administrative Hearings - Conference Committee Action

CONFERENCE CCONFERENCE

EXECUTIVE HOUSE COMMITTEE COMMITTEE SENATE COMPARISON
BUDGET VERSION CHANGES VERSION VERSION TO SENATE
Salarles and wages $1,268,674 $1,260,674 $345 242 $1,614916 $1,614,8186
Operating expenses 424 417 374,417 51,842 426,359 426,359
Total all funds $1,694,091 $1,644,001 $307,184 $2,041,275 $2,041,275 $0
Lass estimated incoms 1,694,001 1,644 001 397,184 2,041,275 2041275
General fund $0 $C $0 $0 $0 $0
FTE 8.00 8.0¢ 5.00 13.00 13.00 0.00

Dept. 140 - Office of Administrative Hearings - Detail of Conference Committee Changes

ADDS
FUNDING FOR TOTAL
DEPARTMENT OF CONFERENCE
TRANSPORTATION  COMMITTEE
HEARINGS 1 CHANGES
Salarles and wagas $345,242 $345,242
Operating expanses 51,842 51,942
Total ell funds $397,184 $397,184
Less estimated incoma 397,184 397,184
General fund $0 $0
FTE 5.00 5,00

1 The Senate added furding relating to the transfer of Department of Transporiation hearings 1c tha Office of Administrative Hearings effective
August 1, 2008, Tha conference committee agraed with this action,

The Senate incorporated the provisions of Senate Bill No. 2375, which transfers Depariment of
Transporiation hearings responsibility to the Office of Administrative Hearings, into House Bill No. 1017,
The effective date of the transfer is August 1, 2008. The conference committee agreed with this action
and provided that the Cffice of Administrative Hearings shalt hire as employees the four full-time
Department of Transportation hearing officer employees who currently conduct hearings for the
Department of Transportation.

Engrossed HB 1017 was placed on the Seventh order of business on the calendar.
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REPORT OF CONFERENCE COMMITTEE

(ACCEDE/RECEDE)
Bill Number /{0 .7 (, as (re)engrossed); Date: OL/ “XYL-07
Your Conference Committee @‘/mw ﬁ dptenrco g
For the Senate: For the House: .
: YES/ NO YES/NO

7 y N
A{LV\JJMMJM? /é?&gﬁ JeﬂMM’V‘\)Q
recommends that the (SENATE/HOUSE) (ACCEDE to) (RECEDE from)

the (Senate/House) amendments on (SJ/HJ) page(s) -

, and place on the Seventh order.

, adopt (further) amendments as follows, and place on the
Seventh order:

, having been unable to agree, recommends that the committee be discharged
and a new committee be appointed.

((Re)Engrossed) was placed on the Seventh order of business on the calendar,
DATE:
CARRIER:

LC NO. of amendment

LC NO. of engrossment

Emergency clause added or deleted
Statement of purpose of amendment

MOTION MADE BY:

SECONDED BY:

VOTE COUNT ___ YES NO ABSENT
Revised 4/1/05 |



. REPORT OF CONFERENCE COMMITTEE

(ACCEDE/RECEDE)
Bill Number /D / 7 ( as (rejengrossed): Date:_O4 - A4~0 7
Your Conference Committee @/mw ﬁ edotesco g
For the Senate: For the House: .
YES/ NO B . YES /NO

recommends that the (SENATE/HOUSE) (ACCEDE to) (RECEDE from)

the (Sénate/House) amendments on (SJ/HJ) page(s) -

» and place on the Seventh order.

. —___»adopt (further) amendments as follows, and place on the

Seventh order:

, having been unable to agree, recommends that the committee be discharged
and a new committee be appointed.

((Re)Engrossed) was placed on the Seventh order of business on the calendar.

DATE:
CARRIER:
LC NO. of amendment
LC NO. of engrossment

Emergency clause added or deleted
Statement of purpose of amendment

MOTION MADE BY:
. SECONDED BY:
VOTE COUNT __YES NO ABSENT

Revised 4/1/05
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. REPORT OF CONFERENCE COMMITTEE
(ACCEDE/RECEDE)
Bill Number / D / 7 (, as (re)engrossed): Date: ﬁﬁ/ - ‘/ -07
Your Conference Committee %W % i-t/imw
For the Senate: For the Hbuse' .
YES/ NO YES / NO

Jew- W i/éi’w 75&4&% _

recommends that the (SENATE/HOUSE) (ACCEDE to) (RECEDE from)

the (Sehate/House) amendments on (SJ/HJ) page(s) -

, and place on the Seventh order.

. ____»adopt (further) amendments as follows, and place on the
Seventh order:

, having been unable to agree, recommends that the committee be discharged
and a new committee be appointed.

((Re)Engrossed) was placed on the Seventh order of business on the calendar.

DATE:
CARRIER:
LC NO. of amendment
LC NO. of engrossment

Emergency clause added or deleted
Statement of purpose of amendment

MOTION MADE BY:

. SECONDED BY:
__YES NO ABSENT

VOTE COUNT
Revised 4/1/05




REPORT OF CONFERENCE COMMITTEE

(ACCEDE/RECEDE)
Bill Number /D / 7 (, as (re)engrossed): Date: & ‘/"c;) 4-0 7
Your Conference Committee ’@/MJ WIM
For the Senate: For the Hbuse: .
YES / NOQ YES / NO

dew frwstuit |\ %ew ;é?wé-q» Y
Len Teetecbaro |\ Fe . Elbasshocrn
recommends that the (S'_%_TE/HOUSE) (ACCEDE to) (RECEDE from)

the (mt_e_ﬂzlouse) amendments on (SJ/HJ) page(s) [ﬁﬁé - J47 f

, and place on the Seventh order.

» adopt (further) amendments as follows, and place on the
Seventh order;

—, having been unable to agree, recommends that the committee be discharged
and a new committee be appointed.

((Re)Engrossed) was placed on the Seventh order of business on the calendar.

DATE:
CARRIER:
LC NO. of amendment
LC NO. of engrossment

Emergency clause added or deleted
Statement of purpose of amendment

MOTION MADE BY: /L Jand vz
SECONDED BY: /4/ eloShbacin

VOTE COUNT Mms NO ABSENT
Revised 4/1/05 '




REPORT OF CONFERENCE COMMITTEE (420) Module No: HR-78-9199
Aprll 25, 2007 9:31 a.m,

REPORT OF CONFERENCE COMMITTEE
HB 1017, as engrossed: Your conference committee (Sens. Wardner, Krebsbach,
Tallackson and Reps. Carlson, Ruby, Glassheim) recommends that the SENATE
RECEDE from the Senate amendments on HJ pages 1485-1494 and place HB 1017
on the Seventh order.

Engrossed HB 1017 was placed on the Seventh order of business on the calendar.
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Prepared by the North Dakota Legislative Council
staff for House Appropriations

Department 140 - Office of Administrative Hearings
House Bill No. 1017

January 12, 2007

‘ FTE Positions General Fund - Other Funds Total
2007-09 Executive Budget : 8.00 : $0 $1,6594,001 $1,694,001
2005-07 Legislative Appropriations 8.00 . 0 1,309,844 1,309,844 '
Increase (Decrease) 0.00 $0 $384,247 $384,247

'"The 2005-07 appropriation amounts do not mclude $100,000 of additional special funds authonty resulting from Emergency

Commission action during the 2005-07 biennium.

Agency Funding FTE Positions
$1 -80 s1.sg 9-00 a‘no a.m B‘W
$1.60 — 8.00 i -
$1.37 $1.34 _ .
$1.40 —_— 754 B : 7.00 s.:/
" $1.20 -4 . 6.00
5$1.00 - 5.00
= $0.80 = 4.00
$0.60 — 3.00
$0.40 - = 2.00
0.20 1.00
$ $0.00 $0.00 $0.00 $0.00 i 0
$0.00 r v v 0.00 T v ¥
2001-03  2003-05 2005-07 200709 2001-03 2003-05 2005-07 2007-09
Executive Executive
Budget Budget
. B General Fund OOther Funds : g
Executive Budget Highlights ,
General Fund Other Funds Total
1. Adds funding for equity salary adjustments for admlntstratwe law $120,528 $120,528
judges
2. Adds funding for professional fees for temporary law judges due $50,000 $50,000
to anticipated increase in caseload for the Office of .
Administrative Hearings
3. Provides funding for digital recording equipment for hearing $7,500 $7,500

procedures

Continuing Appropriations
No continuing appropriations for this agency.

Major Related Legislation
At this time, no maior legislation has been introduced affecting this agency.




OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF NORTH DAKOTA
1707 North 9th Street
Bismarck, North Dakota 58501-1882

Allen C. Hoberg 701-328-3260
DIRECTOR Fax 701-328-3254
MEMORANDUM oah@state.nd.us

wwiw.nd. gov/oah

TO: Sixtieth Legislative Assembly
State of North Dakota
House Appropriations Committee - Human Resources Division

FROM: Allen C. Hoberg, Director ‘7@6/
Office of Administrative Hearings
RE: OAH 2007-2009 Operating Budget Request
House Bill No. 1017 @
/ {\ &} %v

DATE: January 12, 2007

‘(n

The Office of Administrative Hearings’ work consists almost exclusively of conducting
. administrative hearings for numerous state and local agencies or entities on a wide
variety of administrative matters, including complaint or enforcement hearings,
application hearings for a license or benefits, and appeals of various types of
governmental actions. OAH provides independent administrative law judges (ALJs) to
conduct hearings that were formerly conducted by in-house agency hearing officers,

assistant attorneys general, or agency contract hearing officers.

Since OAH began operations in 1991, it has received requests {0 conduct hearings from
about 70 different state and local government agencies or enlities. Some agencies
make many requests for hearings each year, while others have made only a few
requests for hearings since 1991. For example, in calendar year 2005, 26 agencies or

. entities made reguests, and in 2008, 25. in those two years combined, 34 different
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agencies or entities made requests. The bulk of requests for hearings each year come
from two agencies, the Department of Human Services and Workforce Safety and
Insurance. See Aftachment 1, a list of requests for hearings received by OAH in

calendar years 2005 and 2008, listing each requesting agency and the number of

requests made by each. Attachment 1.

Under N.D.C.C. ch. 54-57, most state agencies are required to use the services of
OAH. N.D.C.C. § 54-57-03(1) lists those state agencies exempted. However, some
. éxempted agencies, including WS, the Insurance Commissioner, the Bank of North
Dakota, and the Public Service Commission, voluntarily use the services of OAH for
some or all of their hearings. Additionally, some local government entities use the
services of OAH for such administrative hearings as employee discipline, tobacco sales

enforcement, annexation, and public nuisance abatement.

OAH conducts hearings using both full-time AlLJs and temporary, contract ALJs.
N.D.C.C. § 54-57-02 gives OAH specific authority to contract with temporary ALJs on an
as-needed basis. This authority is necessary because OAH is completely dependent on
agency requests for hearings. The number of requests can change over time,
sometimes quickly, with changes in either state or federal statutes or rules, changes in

. state or federal agency policy, or a local entity’s desire to use OAH. Since July 1, 2003,
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OAH has used fewer temporary, contract ALJs to conduct hearings. OAH received two
new full-time ALJ positions in 2003 to replace the work of eight temporary, contract
AlLJs. Yet, OAH still requires considerable help from temporary ALJs. Attachment 2 is
the OAH current staff configuration. OAH has 8 FTEs; five full-time ALJs and three

support staff, and we contract with 4 temporary ALJs on an as-needed basis.

BUDGET ANALYSIS

OAH's 2005-2007 budget for administrative hearings shows a total funding of
. $1,309,884. However, in July 2006 OAH received $100,000 in additional spending
authority from the Emergency Commission in its operating expenses line item to pay for
additional temporary ALJ services. With that additiona! $100,000 still necessary, OAH
asked for a budget of $1,436,741 for the 2007-2009 biennium. But, with the executive
recommendation, OAH’s budget is considerably more. The difference is, essentiaily,
three OAH optional budget requests plus the executive recommendation for 4

percent/4 percent salary increases for the 2007-2009 biennium.

Optional Budget Request - Professional Services
The operating expenses line item portion of OAH's 2005-2007 appropriation was
requested based on mid-2004 statistics for agency hearings. OAH's projection for

. agency hearings was considerably lower than what actually happened. The final
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number of agency requests for hearings in 2004 was 475, 523 in 2005, and 502 in
2006. But, for the 2005-2007 biennium, OAH had estimated only 425 to 450 agency

requests per year. Based on those lower projections, OAH requested only $50,000 for

temporary ALJ (professional) services.

OAH spent $261,699 on temporary ALJ services during the 2001-2003 biennium, but
because we received 2 new full-time ALJs in 2003, OAH spent only $78,256 on
temporary ALJ services for the 2003-2005 biennium. [t likely would have spent less but
for the increase in reguests in 2004, To date, in 2005-2007, OAH has spent $147,428
on temporary ALJ services and will likely spend at least $200,000 before the biennium
is over. This is entirely due to the increased caseload that OAH did not expect. Each
biennium OAH expects to spend some monies on temporary ALJs. Again, OAH only
requested $50,000 for temporary ALJ services in its 2005-2007 biennium, but is

spending much more.

Although OAH ALJs have worked hard during this biennium to handle at least some of
the additional requests, OAH needed fo turn often to its temporary ALJ authority and
contract with temporary ALJs much more frequently than it expected. In July 2006, OAH
asked the Emergency Commission for an additional $100,000 in special funds authority

to pay for additional temporary ALJ services provided to our user agencies. For the
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2007-2009 biennium, OAH is asking for an additional $50,000 in special fund authority
as OAH's caseload remains high (a total of $200,000 in spending authority for

professional services).

OAH has considered whether, alternatively, it should be asking for an additional FTE so
that we do not have to spend so much on temporary ALJ services, but we believe it is
wise to wait one more biennium to make certain that our caseload stays high. Caseload
numbers could return to the lower numbers of 2002 and 2003. See attachment 1.
Though we do not expect them to drop significantly, in this business you never know for
certain. OAH will likely be asking for another FTE to hire another full-time ALJ in the
next legislative session if caseload numbers remain high at least another year. But, for
the 2007-2009 biennium, as an additional optional expenditure OAH has requested, and
the governor has included in our budget, an additional $50,000 for operating expenses

to hire temporary ALJ, as needed. If the number of requests would drop, OAH will not

use the additional authority.

Optional Budget Request - Salaries and Benefits - Equity Increases
The other large additional optional expenditure included by the governor in his executive
recommendation for OAH’s budget is $120,528 in special fund monies for salary and

benefits increases for administrative law judges (“ALJs”).
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Since its establishment in 1991, OAH has never asked for additional salary money
above the standard percentage increases recommended by the governor for all state
employees. OAH has sometimes used its small budget surpluses to give minimal merit
raises, as it did in 2006, but we have not been able to keep pace. Several of our ALJs
are now far below where they should be according to state classification pay grade
guidelines. All OAH ALJs, except thé director, are under the state classification system.
Also, all of OAH’s ALJs are on the lower end of what attorneys working for the state are
being paid in North Dakota, according to years of legal experience and years of service

. with the state. But, we have an even bigger concern than not having kept pace with
either the pay grade guidelines or the salaries of attorneys employed by the state. We
are also no longer able to satisfactorily compete in the general market for attorneys in
North Dakota. That means that not only will assistant attorneys general be hesitant to
apply for open ALJ positions, but other attorneys in North Dakota, those in private
practice, will also be hesitant. For a long time we have been unable to attract attorneys
from other staies, but now we will be unable to attract attorneys in North Dakota without

these salary increases. Even with these equity increases, | believe we will still barely be

competitive.

ALJs are classified at Grade 16 in the state classification system. In that grade,

. currently, their salaries can range from a minimum of $51,240 per year to a maximum of
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$85,392 per year. OAH ALJs’ actual salaries currently range from $56,700 to $64,941.
The ALJ with the least experience has 10 years legal experience and one year ALJ
experience. The ALJ with the greatest experience has 22 years experience as an ALJ
or hearing officer and 34 years experience as a state employee. Three of OAH's ALJs
should be at or near the maximum of the Grade 16 salary range but all are currently
under $65,000. Although the director’s position is comparable to a presiding judge of the
district count, his salary is well below that. In fact, in many states the comparison of ALJ

positions is not to other attorneys in state government but to state trial court judges.

. OAH ALJs' salaries are far below North Dakota trial judges’ salaries.

In New Jersey, ALJs are paid 100 percent of a district court judge's salary. In North
Carolina, ALJs are paid 90 percent of a district court judge’s salary, and the director is
paid 100 percent. In Minnesota, ALJs are paid 88.6 percent of a district court judge’s
salary. | am not advocating that ALJs’ salaries be tied to the salaries of district court
judges, as a percentage of their salaries, but | do believe that the Minnesota
comparison is about right. ALJs in North Dakota should at least be paid around 85

percent of a district judge’s salary.

Compared to a current district judge’'s salary, without the increase the courts are

. requesting for this biennium, an ALJ salary of $75,000 would be 76 percent of a district
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judge’s salary (67 percent compared to the requested salary for 2007-2009). A
director's salary of $85,000 would be 84 percent of a current presiding district judge’s

salary (74 percent compared to the requested salary for 2007-2009)

When OAH’s most recent addition as an ALJ was hired in February 2006, we
interviewed 12 qualified applicants who were all very interested in the position. All but
one expressed concern about the salary offered ($56,700). Two applicants said that
they did not want to be further considered unless the salary would be considerably
more. They were not further considered. One applicant at first said that he would not
accept the offered salary but then said he might. When we did make an offer, the top
applicant, who had said he may still be interested at our offered salary, turned us down,
citing low salary. The second ranked applicant was the one who said he might accept
after first saying he would not accept. We did not offer the position to him. The third
ranked applicant was offered the position and she accepted but again expressed
reservations about the salary. OAH is required to hire attorneys with at least five years
hearings or trial experience. | believe that in the future, without these equity increases, it

will be very, very difficult to hire qualified attorneys to become ALJs.
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Additionally, | am very concerned about losing at least one very able ALJ who has been
with OAH since 2003 and with the state for a considerable period of time, if ALJ salaries

aren't increased considerably.

OAH ALJs were part of an HRMS salary survey of attorneys working in state
government. We did not fare very well when our salaries were compared to other
attorneys in state government. Moreover, by either regional or national comparison to
ALJs in other states, OAH ALJs’ salaries are very low. By any comparison,lOAH AlJs
are severely underpaid. | go into much more detail in the budget narrative supporting

our optional budget request and | encourage you to read that if you want more

information.

Please include the additional salary increases of OAH's optional budget request in
OAH's budget. The governor sees the need for it because he included it in our
appropriation. It is very much needed. The work of ALJs is very difficult and demanding.
It is work comparable to a trial judge’s work. In fact, the administrative hearing is the trial
for administrative law cases; there is no trial in district court when an administrative
hearing has been held. | fear for the future of the agency, in regard to ALJs leaving, and

in regard to the quality of attorneys we may be able to attract, unless ALJ salaries are

increased at least as much as we are requesting.
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Of final note in regard to ALJ salaries, the equity increases in OAH salaries budgeted
for the 2007-2009 biennium will not affect OAH's billing rate for state agencies until the
following biennium, 2009-2011, because OAH's billing rate for 2007-2009 is based on
actual expenditures for the 2005-2007 biennium. And, again, OAH is not asking for
general funds for these increases; all the moneys will be special funds generated by

OAH billing its user agencies.

Optional Budget Request - Digital Recording
The final additional optional expenditure included by the governor in his executive
recommendation for OAH’s budget is $7,500 for digital recorders to replace existing
analog recorders OAH is currently using. It is likely that OAH will need to go to digital
recording in the 2007-2009 biennium, because some agencies are already requesting it.
Digital recording is widely used in the courts and by our counterparts in other states. It
will be better for OAH to use digital recording because digital recording is the current
standard and the technology will better assist ALJs in reviewing the hearing record and

writing decisions.

| also want to go on record as supporting the governor's proposed 4 percent/4 percent

raises for all state employees with an equity pool. | believe that proposed increase is

necessary for ali state employees to keep pace with the general workplace market.
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| have also attached for your information some additional statistical information
regarding the number of hearings held by OAH. Attachment 3. | you wish we can
provide a great deal more statistical information from our case management system. |
have also attached a summary of the results of our 2005-2006 OAH service survey
which is a compilation of responses from those who use our hearing officer services -
attorneys, agency representatives, and citizens. Generally, there seems to be a high

level of satisfaction with the services provided by OAH. Attachment 4.

-~

In summary, with the budget proposed today, under the Executive Recommendation,
OAH will be able to fulfill its mission to provide quality, independent hearing officer
services to all state agencies required to use its services and to all state and local
entities that want to use its services. OAH respecitfully requests that the House approve
OAH's 2007-2009 operating budget request for administrative hearings as proposed

today and as recommended by the Governor in his executive recommendation,

fz

Encl.




OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF NORTH DAKOTA
1707 North Sth Street
Bismarck, North Dakota 58501-1882

Allen C. Hoberg 701-328-3260
DIRECTOR Fax 701-328-3254
oah@state.nd.us
MEMORANDUM www.nd.gov/oah

TO: Sixtieth Legislative Assembly

State of North Dakota
House Appropriations Committee - Human Resources Division

FROM: Allen C. Hoberg - Director
Office of Administrative Hearing

RE: OAH 2007-2009 Operating Budget Request - Addendum
House Biil No. 1017

. DATE:  January 19, 2007

Pursuant to the Committee’s request, OAH is providing an addendum to its
written testimony presented on January 15, 2007. See January 12, 2007/,
Memorandum:.

Requests for Hearing - Attachment 1

In Attachment 1 to the January 12 Memorandum, the “totals” column for
agency hearing requests for the years 2002 through 2006, did not match
the sum of those individual years. Upon reviewing the attachment and the
query from the OAH case management system that was used to produce

. that attachment, it was discovered that the query contained one year
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. Sixtieth Legislative Assembly

previous to those listed in the attachment (2001), so that the totals for the
years listed in the attachment were not just from those years but included
the additional year. Therefore, the individual numbers for each year in the
attachment were correct but the total of all the years was incorrect because
it also included agency hearing requests from 2001. The attachment has
now been corrected so that the totals are the totals for the years 2002
. through 2006. The corrected attachment is attached as a replacement for

the original. Attachment 1A.

Spend Down Budget

Attachment 2A is the OAH Spend Down Budget requested by the

Committee.

Office of Administrative Hearings Salaries

The Committee also asked for a listing of all of the current salaries of OAH
staff. Attachment 3A is a chart showing all of OAH’s staff and their current
position, as well as their current salary, expected salary under their

. classification, and the executive recommendation for equity increases.
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Again, these equity increases are in addition to the executive
recommendation for a 4 percent/4 percent general increase. The amount of
that 4 percent/4 percent general increase in OAH's budget was determined
based on OAH's current salaries, not the salaries after the optional equity
increases. Because OAH AlLJs are far below where they should be under
their expected classified salary, for three of the four classified ALJs getting
increases, granting these equity increases still does not place their salaries
within the expected classified salary for these individuals. But, granting
these equity increases should decrease the amount of OAH’s share in any
general equity pool moneys under the executive salary recommendation for

these three individuals.

Of course, OAH’s director, though he also functions as an ALJ, is not a
classified employee and he will not participate in the general equity pool for
all state employees contained in the executive recommendation for salary

increases.
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OAH’'s support staff were not included in the optional equity increase

request but some of them may share in the general equity pool.

OAHR originally expressed its interest in pursuing increased ALJ salaries to
the State Advisory Council for Administrative Hearings (“SAC”). The SAC is
comprised of atiorneys in private practice, state agency attorneys, and
other attorneys appointed by the president of the State Bar Association of
North Dakota. The SAC advises OAH on rulemaking and policy matters.
Although the SAC took no formal vote on the matter, the SAC expressed
consensus was that improved salaries for ALJs is an important goal for

OAH.

Also provided for the committee’s information is a chart prepared by OAH
showing salaries for North Dakota’s judges and salaries for ALJs in
regional states, to provide for a comparison to OAH’s requested equity

increases. Attachment 4A.
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Also provided is a chart prepared by OAH, based on the 2006 HRMS
attorney salary survey, showing salaries of attorneys in state government,

for further comparison. Attachment 5A.

OAH believes that this information demonstrates a clear need for its
optional budget request for equity increases in ALJ salaries that was
approved in the executive recommendation for OAH's 2007-2009 operating

budget.

fz



ATTACHMENT 1A

Requests by Year
Files Received Between January 1, 2002, and December 31, 2006
Office of Administrative Hearings

Agency 2002 2003 2004 2005 2006 Tolals

Addiction Counseling Examiners Board 1 0 0 0 0 1
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Requests by Year
Files Received Between January 1, 2002, and December 31, 2006

. Office of Administrative Hearings

Agency 2002 2003 2004 2005 2006  Totals

Minot State University - Bottineau Campus ¢ a 0 o 1 1

PR Ul LS I AT P A
Ly et P (] B i T )

Professional Engineers & Land Surveyors Board ¢} 0 1 0

L e

Real Estate Appraisers, Board of G 0 1 0 0 1

; L L ) ._.'.,r.

B : i

UND, University of North Dakota 0 0 1 1 0 2
W storans AftaisyDoparimentioia sl

T A R .

Water Commission, State/State Engineer 2 1 0 0 2 5

Workforce Safety & Insurance 163 185 183 229 214 1004

Grand Totals 446 431 475 523 502 2377

[EAL L .
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Office of Administrative Hearings Salaries- Optional Request -Attachment 3A

Naime position current  expected classified proposed equity increase

salary salary {(executive recommendation}
Allen  Director/ALI  77,777/yr NA' 85,000/yr (+7223)
Hoberg
Bonny Lead ALJ 64,941 76,860-85,392 75,000 (+10,059)
Fetch? Grade 16
Al ILead ALJ 61,301 76,860-85,392 75,000 (+13,699)
Wah! Grade 16
Rosellen ALJ 57.888  70,860-85,392 70,000 (+12,112)
Sand* Grade 16
Susan ALJ 56,700  59,785-68,316 65,000 (+8,300)
Bailey’ Grade 16
Frances Office 37,580  38,076-42,300 none
Zuther ° Manager Grade 9
Elizabeth  Support 28,056  20,952-29,616 none
Patterson’ Staff Grade 7
Louise Support
Wetzel® Staff 24,368  20,952-29,616 none

Grade 7

OAH also has 4 temporary, contract ALJs who are each paid $85.00/hr, as needed.

! Appointed official, not classified. 28 years legal experience; 26 years cxperience us statc employee - 3 years with
Legislative Council - 7 years as assistant attorney general - 16 years as Director/ALJ with OAH.

% Supervisory ALJ. 34 years experience as state employee - 6 1/2 as Central Personnel Division hearing officer - 16
years experience as ALY for OAH.

* Supervisory ALJ. 37 years legal experience - 25 years in private law practice; 12 years experience as state
employee, all as OAH ALJ.

* 25 years legal experience; 25 years experience as state employee - 21 years as assistant attorney general - 4 years
as OAH ALIL

3 10 years legal experience including as city judge and assistant states attorney. 16 months as OAH ALJ

¢ Administrative Staff Officer I - 28 ycars of work experience; 17 years expericnee as state employee - 16 years at
OAH with 10 years as OAH office manager

7 Administrative Assistant 1 - 9 1/2 years work experience; 2 1/2 years experience as state ermnployee all with OAH.
8 Administrative Assistant Il - 23 years work experience; 23 months experience as state employee all with OAH.



Comparison of ALJ Salaries to Judges and other ALJs - Attachment 4A

1. Supreme Court Judge’s salaries - current - requested for 2007-2009

Chief Justice $110,346 116,966 and 125,154

Justice $107,210 113,642 and 121,597

2. District Court Judge’s salaries - current - requested for 2007-2009
Presiding Judge $100,960 106,017 and 114,508

Judge $98,070 103,954 and 111,230

3. ALJ salaries in the region’
Minnesota: Director - $117,686; all ALJs paid the same - $104,756
Wisconsin: Director, range $41,562-112,579 (depending upon
experience); ALJs, range $41,562 - 105,571 (depending upon experience)’
lowa: Director, range $76,460 - $106,080 (depending upon
experience; ALJs, range from $66,394 to 92,185 (depending upon experience)
Wyoming: Director, range $60,000 - 77,000 (depending upon
experience); ALJs, range from $54,000 - 71,000(depending upon experience).

4. ALJ salaries nationwide:* The range for ALJs nationwide in 2005 ranged from a
low of $50,500 in Oregon to a high of $116,816 in Florida. The range for
supervisor ALJs ranged from a low of $56,390 in Oregon to a high of $122,350 in
New Jersey. The range for directors was from a low of $64,200 in Oregon to a high
of $123,699 in New Jersey.

! The salary increases for the courts are propased to oceur in two years, on July 1, 2007 and July 1, 2008. A total of
a 13.4% increase is proposed for both the supreme court and the district courts.

2 There is no comprehensive salary survey of ALJs newer than a 2001 survey by the National Association of
Administrative Law Judges (NAALJ), but a partial survey conducted by an officer of the NAALI provided some
helpful information, using 2005 statistics. The salary information piven in this category is for other central panel
states. Not all states are central panel states, but North Dakota is one of about 28 that is a central panel state. South
Dakota information was not provided. In 2001, SD ALJs were paid slightly less than ND ALIs, but SD has a very
small central panel with very limited jurisdiction. Montana does not have a central panel.

* Unlike North Dakota ALJs who must have 5 years of hearing or trial experience to be an ALJ, Wisconsin’s central
panel may hire ALJs who have no legal experience, thus the lower starting salaries. This is true in several states
though many others have a five year requirement like North Dakota.

* NAALJ has not conducted a comprehensive nationwide salary survey since 2001. Louisiana conducted an informal
survey in 2005 of centra! panel states and released the information to other central panels. The above numbers are
based on that survey.




Attorneys in State Government - Salaries! - Attachment SA

1. 25+ years legal  years of actual salaries (range) number of salaries above
experience statc experience $70,000
(no. of attys) 13 5.2-35.3 53,040-78,985 7
2. 15-25 years legul years of actual salaries (range) number of salaries above
experience state experience $70,000
20 03-234 44,878 - 82,417 3
3. 10-15 years legal years of actual salaries (range) number of salaries above
experience  state experience $65,000
22 0.1-14.4 38,712 - 80,208 2
4. 5-10 years legal  years of actual salaries (range) number of salanes above
experience state experience $65,000
10 1.7-12.3 46,687 - 73,357 1
5. 0-5 years legal years of actual salaries (range) number of salaries above
expericnce  state experience $60,000
7 03-20 42,432 - 51, 480 0
Directors, supervisors, or general counsel 3
Number of  years of actual salaries (range) number above $80,000
attomeys4 state experience
22 0.2-38.8 56,100 - 109,585 12°

! Statistics taken from the 2006 HRMS Attorney Salary Survey. Salary numbers for the HRMS survey were
provided before the 4% raise to state employees on July 1, 2006. The salary numbers shown are from the survey but
4% has been added to show the likely salary of these attorneys after the 4% increase on July 1, 2006, and so that
salary comparisons to current ALJ and Attorney salaries as of July 1, 2006, would be more fair and accurate.
% One person had some state experience not as an attorney, thus had more state experience than legal experience
3 This group includes a few people who are attorneys but are in positions where a law degree is helpful but not
required.
* The number of years does not appear io be much of a factor - the years of legal experience ranges from 8.5 10 40.8
zears - 16 had 20+ years of legal experience.

6 were above $100,000.
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OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF NORTH DAKOTA
1707 North 9th Street
Bismarck, North Dakota 58501-1882

Allen C. Hoberg T01-328-3260
DIRECTOR Fax 701-328-3254
MEMORANDUM oah@state.nd.us

wiww. nd. govioalt

TO: Sixtieth Legislative Assembly a(\
State of North Dakota
Senate Appropriations Committee ‘(\#’
FROM: Allen C. Hoberg - Director y{}d‘
Office of Administrative Hearings )\OD \/
RE: OAH 2007-2009 Operating Budget Request

House Bill No. 1017

-

DATE: March 12, 2007

. The Office of Administrative Hearings’ work consists almost exclusively of conducting
administrative hearings for numerous state and local agencies or entities on a wide
variety of administrative matters, including complaint or enforcement hearings,
application hearings for a license or benefits, and appeals of various types of
governmental actions. OAH provides independent administrative law judges (ALJs) to
conduct hearings that were formerly conducted by in-house agency hearing officers,

assistant attorneys general, or agency contract hearing officers.

Since OAH began operations in 1991, it has received reguests to conduct hearings from
about 70 different state and local government agencies or entities. Some agencies
make many requests for hearings each year, while others have made only a few

. requests for hearings since 1991. For example, in calendar year 2005, 26 agencies or
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entities made requests, and in 2006, 25. In those two years combined, 34 different
agencies or entities made requests. During those two years, approximately 43 percent
of the requests for hearings came from Workforce Safety and Insurance, and 42 percent
came from the Department of Human Services. See Attachment 1, a list of requests for

hearings received by OAH in calendar years 2002 through 2006, listing each requesting

agency and the number of requests made by each.

Under N.D.C.C. ch. 54-57, most state agencies are required to use the services of
. OAH. N.D.C.C. § 54-57-03(1) lists those state agencies exempted. However, some
exempted agencies, including WSI, the Insurance Commissioner, the Bank of North
Dakota, and the Public Service Commission, voluntarily use the services of OAH for
some or all of their hearings. Additionally some loca!l government entities use the
services of OAH for such administrative hearings as employee discipline, tobacco sales

enforcement, annexation, and public nuisance abatement.

OAH conducts hearings using both full-time ALJs and temporary, contract ALJs.
N.D.C.C. § 54-57-02 gives OAH specific authority to contract with temporary ALJs on an
as-needed basis. This authority is necessary because QAH is completely dependent on
agency request for hearings. The number of requests can change over time, sometimes

. quickly, with changes in either state or federal statutes or rules, or changes in state or
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federal agency policy. Since June 1, 2003, OAH has used fewer temporary, contract
ALJs to conduct hearings. OAH received two new full-time ALJ positions in 2003 to
replace the work of eight temporary, coniract ALJs. But, because of recent increasing
caseloads, OAH still requires considerable help from temporary ALJs. Attachment 2 is
the OAH current staff configuration. OAH has eight FTEs; five ALJs and three support

staff; and we contract with four temporary ALJs on an as-needed basis.

BUDGET ANALYSIS

OAH’s 2005-2007 budget for administrative hearings shows a total funding of
$1,309,884. However, OAH received $100,000 in additional spending authority from the
Emergency Commission in July 2006 in its operating expenses line item to pay for
additional temporary ALJ services. With that additional $100,000 still necessary, OAH
asked for a budget of $1,436,741 for the 2007-2009 biennium. But, with the Executive
recommendation, OAH’s budget request was considerably more. The difference,
essentially, was three OAH optional budget requests plus the executive
recommendation for 4 percent / 4 percent salary increases for the 2007-2009 biennium.
Attachment 3 is the requested detail | prepared for the House, our “spend down”

budget.
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Professional Services
OAH began the 2005-2007 biennium with an appropriation of $1,309,844. The operating
expenses line item portion of that appropriation was requested based on mid-2004
statistics for agency hearings. OAH’s projections for agency hearings was considerably
lower than what actually happened. The final number of agency requests for hearings in
2004 was 475, 523 in 2005, and 502 in 2006. But, for the 2005-2007 biennium, OAH
had estimated only 425 to 450 agency requests per year, and, really, anything over
approximately 425 each year OAH planned on handling with temporary ALJs. Based on

those lower projections, OAH requested only $50,000 for temporary ALJ (professional)

services.

OAH spent $261,699 on temporary ALJ services during the 2001-2003 biennium, but
because we received two new full-ime ALJs in 2003, OAH spent only $78,256 on
temporary ALJ services for the 2003-2005 biennium. To date, in 2005-2007, OAH has
spent $171,621 on temporary ALJ services and will likely spend at least $200,000
before the biennium is over. This is entirely due to the increased caseload that OAH did
not expect. Each biennium OAH expects to spend some moneys on temporary ALJs.
Again, OAH originally requested $50,000 for temporary ALJ services in its 2005-2007

biennium, but is spending much more.
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Although OAH AlJs have worked hard during this biennium to handle at least some of
the additional requests, OAH needed to contract with temporary ALJs much more
frequently than it expected. In July 2006, OAH asked the Emergency Commission for an
additional $100,000 in special funds authority to pay for additional temporary ALJ
services provided to our user agencies. For the 2007-2009 biennium OAH asked for
$150,000 for temporary ALJ services but it also asked for an additional $50,000 in
special fund authority as an optional request because OAH’s caseload may well remain
high (a total of $200,000 in spending authority for professional services). The $50,000
optional request was included in the Executive Recommendation for OAH's budget, but
that optional request was removed by the House from OAH'’s budget. | testified in the
House that although our belief is that we will likely need that additional $50,000 next

biennium, it is possible that we will not, and if we do there are other options to obtain it,

such as an Emergency Commission request.

For you information, OAH has considered whether, alternatively, it should.be asking for
an additional FTE so that we do not have to spend so much on temporary ALJ services,
but we believe it is wise to wait one more biennium to make certain that our caseload
stays high. Caseload numbers could return to the lower numbers of 2002 and 2003.

See attachment 1. Though we do not expect them to drop significantly, in this business

. you never know for certain. If caseload numbers remain high at least another two
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years, then in the next legisiative session, OAH may be asking for another FTE to hire

another full-time ALJ.

Salaries and Benefits - Equity Increases
The other large additional optional expenditure, included by the Governor in his
executive recommendation and retained by the House in OAH’s budget, is for $120,528

in special fund moneys for salary and benefits increases for administrative law judges.

. Since its establishment in 1991, OAH has never asked for additional salary money
above the standard percentage increases recommended by the governor for all state
employees. OAH has sometimes used its small budget surpluses to give minimal merit
raises, as it did in 2006, but we have not been able to keep pace for ALJs. All OAH
ALJs, except the director, are under the state classification system. Several of our ALJs
salaries are now far below where they should be according to state classification pay
grade guidelines. Also, all of OAH's ALJs are on the lower end of what attorneys
working for the state are being paid in North Dakota, according to years of legal
experience and years of service with the state. But, we have an even bigger concern
than not having kept pace with either the pay grade guidelines or the salaries of
attorneys employed by the state. We are also no longer able to satisfactorily compete in

. the general market for attorneys in North Dakota. That means that not only will assistant
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attorneys general be hesitant to apply for open ALJ positions, and | believe they have
been hesitant, but other attorneys in North Dakota, in private practice, will also be
hesitant. For a long time we have been unable to atiract attorneys from other states,
but, now, | believe, we will be unable to attract attorneys in North Dakota without these
salary increases. Even with these equity increases, | believe, we will only barely be
competitive because assistant attorneys general and other attorneys in state

government will also be getling pay increases this coming biennium.

AlLJs are classified at Grade 16 in the state classification system. In that grade, their
salaries can range from a minimum of $51,240 per year to a maximum of $85,392 per
year. The present actual salaries of OAH ALJs range from $56,700 to $64,941. The ALJ
with the least experience has 10 years legal experience and 16 months ALJ experience.
The ALJ with the greatest experience has 22 years experience as an ALJ or hearing
officer and 34 years experience as a state employee. Three of OAH's ALJs should be at
or near the maximum of the Grade 16 salary range but all are under $65,000. Although
the director’s position is comparable to a presiding judge of the district court position, his
salary is well below that. In fact, in many states the comparison of ALJ positions is not
to other attorneys in state government but to state trial court judges. OAH ALJs' salaries

are far below North Dakota trial judges’ salaries.
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In New Jersey, ALJs are paid 100 percent of a district court judge’s salary. In North
Carolina ALJs are paid 90 percent of a district court judge’s salary, and the director is
paid 100 percent. In Minnesota, ALJs are paid 88.6 percent of a district court judge’s
salary. | am not advocating that ALJ's salaries be tied to the salaries of district court
judges, as a percentage of their salaries, but | do believe that the Minnesota

comparison is about right. ALJs in North Dakota should at least be paid around 85

percent of a district judge’s salary.

Compared to a current district judge’s salary, without the increase the courts are
receiving for this biennium, an ALJ salary of $75,000 would be only 76 percent of a
district judge’s salary; a director's salary of $85,000 would be 84 percent of a current
presiding district judge’s salary. | have provided attachments for additional statistical
information which clearly shows the need for these equity increases. Attachments 4, 5,

and 6.

The last two times OAH hired a new ALJ, beginning salary has been a concern with
applicants, especially so this last time. When OAH's most recent addition as an ALJ
was hired in February 2006, we interviewed 12 qualified applicants who were all very

interested in the position. All but one expressed concern about the salary offered

. ($56,700). Two of the better applicants said that they did not want to be further
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considered unless the salary would be considerably more. They were not further
considered. Another very good applicant at first said that he would not accept the
offered salary but then said he might. When we did make an offer, the top remaining
applicant, who had said he may still be interested at our offered salary, turned us down,
citing low salary. The second ranked of the remaining applicants was the one who said
he might accept after first saying he would not accept. We did not offer the position to
him. The third ranked applicant was offered the position and she accepted but again
expressed reservations about the salary. OAH is required to hire attorneys with at least

five years hearings or trial experience. | believe that in the future, without these equity

increases, it will be very, very difficult to hire qualified attorneys to become AlJs.

Additionally, | am very concerned about losing at least one very able ALJ who has been
with OAH since 2003 and with the state for a considerable period of time if ALJ salaries

aren't increased considerably.

OAH ALJs were part of an Human Resource Management Services salary survey of
attorneys working in state government. We did not fare very well when our salaries
were compared to other attorneys in state government. See attachment 6. Moreover, by

regional or national comparison to ALJs in other states, OAH ALJs’ salaries are very

. low. See attachment 5. By any fair comparison, OAH ALJs are severely underpaid.
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Please include the additional salary increases for ALJs in OAH's optional budget
request in OAH's budget. Even with these optional equity increases, three of the four
OAH classified ALJs are still below where they should be in expected classified salary.
See attachment 4. The governor saw the need for these equity increases as he included
them in the executive recommendation for our appropriation. The House saw the need
for them as they kept them in our budget. These equity increases are very much
needed. The work of ALJs is very difficult and demanding. It is work comparable to a
trial judge’s work. In fact, the administrative hearing is the trial level for administrative
law cases; there is no trial in district court when an administrative hearing has been
held. | fear for the future of the agency, in regard to AlLJs leaving, and in regard to the
quality of attorneys we may be able to attract, unless ALJ salaries are increased as we

are requesting.

OAH originally expressed its interest in pursuing increased ALJ salaries to the State
Advisory Council for Administrative Hearings (“SAC”"). The SAC is comprised of
attorneys in private practice, state agency attorneys, and other attorneys appointed by
the president of the State Bar Association of North Dakota under N.D.C.C.

section 54-57-08. The SAC advises OAH on rulemaking and policy matters. Although

. the SAC took no formal vote on the actual amount of OAH's proposed optional budget
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request for equity increases for ALJS, the SAC’s expressed consensus was that

improved saiaries for ALJs is an important goal for OAH.

Of final note in regard to ALJ salaries, the equity increases in OAH salaries budgeted
for the 2007-2009 biennium will not affect OAH's billing rate for state agencies until the
2009-2011 biennium because OAH’s billing rate for 2007-2009 will be based on actual
expenditures for the 2005-2007 biennium. And, again, OAH is not asking for any

general funds for these increases; all the moneys will be special funds generated by

OAH billing its user agencies.

Digital Recording
The final additional optional expenditure included by the Governor in his executive
recommendation for OAH’s budget is $7,500 for digital recorders to replace existing
analog recorders OAH is currently using. It is likely that OAH will need to go to digital
recording in the 2007-2009 biennium, because some agencies are already requesting it.
Digital recording is widely used in the courts and by our counterparts in other states. It
will be better for OAH to use digital recording because digital recording is the current
standard and the technology will better assist ALJs in reviewing the hearing record and

writing decisions.:
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Additional Statistics
| have also attached for your information some additional statistical information
regarding the number of hearings and prehearing conferences held by OAH.
Attachment 7. If you wish, we can provide a great deal more statistical information
about OAH from our case management system. | have also attached a summary of the
results of our 2005-2006 OAH service survey which is a compilation of responses from
those who use are hearing officer services - attorneys, agency representatives, and

citizens. Attachment 8. Generally, there seems to be a high level of satisfaction with the

services provided by OAH.

Effect of Senate Bill 2375
As you know, Senate Bill 2375 passed the Senate, and as amended, that bill requires
OAH to conduct all of the hearings of the Department of Transportation. Although OAH
issued a fiscal note in regard to that legislation, no appropriation was included in thé bill.
OAH has requested that an appropriation be added in the House to SB 2375 in line with

what OAH indicated in the fiscal note. We prefer to deal with that legislation separately
because it may not pass in the House and it seems wiser to us to keep the

implementing legislation and the appropriation to make it possible in the same bill.
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In summary, with the budget proposed today, under the Executive Recommendation, as
amended and approved by the House, OAH will be able to fulfill its mission to provide
quality, independent hearing officer services to all state agencies required to use its
services and to all state and local entities that voluntarily want to use services. OAH
respectfully requests that the Senate approve OAH's 2007-2009 operating budget

request for administrative hearings as proposed today.



Requests by Year ATTACHMENT 1

“iles Received Between January 1, 2002, and December 31, 2006

» af Administrative Hearings
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ATTACHMENT 2

OFFICE OF ADMINSTRATIVE HEARINGS
CURRENT STAFF CONFIGURATION

1 - Full-time Director/ALJ in central office in Bismarck

4 - Full-time AlJs
2 ALJs in central office in Bismarck
2 AlLJs telecommute, located in Fargo and West Fargo

4 - Temporary, contract ALJs used only on an as-needed basis
1 Temporary ALJ in Fargo
2 Temporary ALJs in Bismarck
1 Temporary ALJ in Dickinson

3 - Full-time support staff in central office in Bismarck

(See August 1, 2006, Organization chart, attached.)



ATTACHMENT 2

OFFICE OF ADMINISTRATIVE HEARINGS
ORGANIZATIONAL CHART
August 1, 2006

Allen C. Hoberg
Director/Administrative Law Judge

(Exempt)
Position Na. 837

Bonny M. Fetch
Lead Administrative Law Judge
(Department of Hurnan Services) (Exempt)
Position No. 839

Rosellen M. Sand
Administrative Law Judge
(Exempt}
Position No. 10294

Aldean A. (Al) Wahl
Lead Administrative Law Judge
{Workforce Safety & Insurance) (Exempt)
Position No. 840

Susan L. Bailey
Administrative Law Judge
(Exempt)
Paosition No. 10295

Four (4) Temporary Administrative Law Judges
Designated on a contract, case-by-case basis
{Exempt)

{Robent Keogh, Janet Seaworth, Benjamin
Thomas, and Joy Wezelman]

Frances Zuther

(Admin Staff Officer 1) (Office Manager)

(Non-Exempt)
Position No. 838

Elizabeth Patterson
{Admin Asst 11}
{Non-Exempt)

Position No. 841

Louise M. Wetzel
{Admin Asst i)
{Non-Exempt)

Position No, 842




Hearings Held (Quarterly) - All Agencies ATTACHMENT 7

. Office of Administrative Heartngs

Year Total Otr Otr 2 Qtr 3 Otr 4
2002 214 45 63 47 59
2003 239 40 76 74 49
2004 243 63 48 63 69
2005 295 84 67 76 68
2006 249 54 81 66 48
Grand Total 1240
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| Prehearing Conferences Held (Quarterly) - All Agencies

.(Jfﬁce of Administrative Hearings

Year Total Oirl Ot 2 Otr 3 Qir4
2002 80 22 26 17 15
2003 115 28 25 37 25
2004 224 39 a4 74 67
2005 241 54 63 59 65
2006 191 42 46 49 54
Grand Total 851
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ATTACHMENT 8

OAIl SURVEYS

334 surveys sent July 1, 2005, through December 31, 2000
147 surveys returned July 1, 2005, through December 31, 2000

Section One

1.)  Avaiability of OAH staff 10 assist you
138 satisfactory 8 unsatisfactory 1 unanswered

2.) Helpfulness, courtesy, and professionalism of OAH staff assisting you
141 satisfactory 5 unsatisfactory I unanswered

3.) Knowledge of OAH staff assisting you

138 satisfactory 6 unsatisfactory 1 unanswered 1 check between the two boxes
4.) Prompiness of response o your request for information from OAH staff
140 satisfactlory 6 unsatisfactory | unanswered

5.)  Accuracy of information received by you from OAH staff
139 satisfactory 7 unsatisfactory | unanswered

Comments:

+ Almost 3 months to issue recommended decision from date of hearing 100 long.

o Can’t think of anything at this timc except that the wholc process is very long!!

o Kecp telling WSI that OAH — not WS — controls the hearing process! Maintain your
independence, cven (especially) at the cost [?] of WSI “firing” OAH!

« Ihave enjoyed having Rosellen M. Sund as the Administrative Law Judge at 2 appeals of
mine.

¢  We consistently find OAH staff to be helpful and efficient.

« I was very satisfied. Thank you for all you have done.

e Judge Sand did a remarkable job under very difficult circumstances.

» Decaling with OHA [sic] is always a pleasant expericnce. Because we are located in
Mandan, we prefer in-person hearings instead of telephone hearings, and your office has
accommodated this request.

« Give more resources to your ALJs so they have the research capability. They need to do
their job.

o I was very pleased with the quick responses from the staff and the quickness of the decision
of the AL

+ Do to ledgeslater [sic] error in letting WFSE make their own laws no one can really help.




Per Administrative Law Judge should never have been referred for hearing by DHS as not
an appealable issue. DHS needs (o study these more carefully. Hearing was not actually
held.

Hearing was on speaker phone, so 1 wasn’t surc what was being presented to Judge. Only in
writeing [sic] from the Judge to Ms. Carole [sic] K. Olson did I have knowledge what Cindy
Hehn presended [sic] to the Judge sure wasn’t presended {sic] in Hearing.

I think it would be a good idea to orientate lay people on the system ie rules of order,
cvidence, elc.

I think the hearings was fair because I got hurt at work and they said I dint not get hurt at
work it was a work 77 77,

Rctumn phone calls promptly

Section T'wo

1)

2.)

3.)

4.)

5.)

Were you a party represented by an attorney?

33 unanswered 46 yes 68 no 0 uncertain

Comments:
e 1 am the attorney [twice]
¢ Couldn’t get one
e Couldn’t afford one
e WS]atty

Were OAH brochures, forms, correspondence, and instructions clear, understandable and
helpful ?

58 unanswered 65 yes 7 no 17 uncertain
Was the Notice of Hearing clear and understandable?

30 unanswered 114 yes 2no 1 uncertain
Was your case mediated or arbitrated?

34 unanswered 0 yes 93 no 14 uncertain

Comments:
e [Formal hearing

Was the time between the date of the request for hearing and the hearing acceptable?

23 unanswered 111 yes 11 no 2 uncertain

Comments:
* Given the law, it was okay (stay put delays)




6.)

7.)

8.)

10.)

11}

s 1% yrslater
* Ok

Did you understand the hearing procedures?
24 unanswered 114 yes 6 no 3 uncertain
Was your case concluded within a reasonable time?

23 unanswcred 104 yes 16 no 4 uncertain

Comments:
* ALJ said would get decision out w/in 30 days but did not meet that
¢ Should get recommended decision out w/in 30 days of hcaring
Do you believe you received fair and impartial ireatment from the presiding ALJ?

25 unanswered 113 yes 5no 4 uncertain

Comments:
e Absolutely
» In this case but certainly not always!

Was the hearing location convenient to you?

28 unanswered 115 yes 3 no I uncertain

Comments:
¢ Phone conference

Was the hearing facility comfortable?

30 unanswered 106 yes 9 no 2 uncertain

Comments:
*  Weird room
» TPhone conference

Was there adequate parking?

42 unanswered 99 yes 5no 1 uncertain

Comments:
e Charged




®-

13.)

14.)

If you participated in the hearing via telephone, did you encounter any problems with the
hearing because of the use of a telephone connection? (Please specify in space provided for

comments.)

101 unanswered tl yes 33 no 2 uncertain
Comments:
+ Not because of the connection, but allowing witnesses to appear by phone is a
problem.

e [ wasn’t always able to hear all parties
Did you require acconunodation for a disability?

33 unanswered 4 yes 110 no 0 uncertain

Comments:
e  Other party did

If ves, was the facility adequate to meet your needs?

126 unanswered 18 yes I no 2 uncertain

. Comments:

e Had to wait way too long for hearing — Applied in 10/05 for TANF, hearing at end of
12/05 ~ decision not given until 2/06.

 Ihave been very pleased with Rosellen M. Sand, Administrative Law Judge. She
has been exceptionally good at making the hearing comfortable and very
imformative {sic].

s I fecl 30 plus days were allowed to WC attorney to compile addt’l info. & feel it
should not have been presented only. These hearings are not for the injured disabled
employces but are for WC benefit. 1couldn’t afford counsel & can’t afford this
permancnt disability either. Had to file bankruptcy due to leg expenses. There is
something wrong with the system. Felt judge was fair until he asked WC attorney
for info. & he allowed them an awful long time to get info. back to him. (Very
unfair.)

» Just keep on providing a fair and impartial opportunity for both sides o be heard.
This hearing was extremely well-handled. Far superior to a BIA Hearing in which |
rccently participated.

e Transcripts should be ordered.

e 1 thought 1 understood everything but somehow I missed that the deadline for
exhibits were 30 days prior to the hearing or they could be objected — from what 1
read it looked like 10 days or cven five — that part was confusing and I didn’t see 30
days! Keep up the good work!

o [ was not able to afford a lawyer. How can this be a fair hearing when [ am not even
aware of how the system works. The opposing agency had a lawyer who knew the



.Typc of case

rules. I you have moncy, you can access justice otherwise you do not have a chance
for a fair heaning. What scrvices?

Get better hearing sites. Use court rooms whenever possible. Avoid court reporter
offices (except Norm Mark).

State of N.D. or W.S.1. had attorney pre determined to represent — the employees do
not have the pre determined legal expertisc available.

Case submitied June 15, 2006. Should not take over 2 months for recommended
decision.

No specific needs for improvement arc noted.

Phone cutting out — was ok — spoke louder.

The severity of our health concerns were not fully communicated in the O.A.H. since
they were not applicable.

For this particular case, a Jobs sanction was imposed for the month of 7-04 — hearing
sched for 9-15-04 — final decision on this was not rec’d until 4-28-05 — in my
opinion there’s no excuse for the length of time this took — this is by no means fair to
the clients we serve — the OAH needs to have a faster process than this — 1
understand how busy they are but perhaps there needs to be more ALJ’s on staff
ALJ had a hard time hearing the client. 1 believe this was due to soft voice.

1 think the claimant should be allowed to have a say other than answer the questions.
No improvements needed. Excellent, as always.

Yes; being in person and NOT on speaker phone.

None

ALJ Bailey provided a timely recommended decision — which 1s much appreciated.
Small hearing room is cramped at times. Better phone equipment would be nice.
You need to give you [sic] ALY’s better access to legal research matenials, i.c., those
outside of Bismarck

I believe we have had a few instances in which evidence (case file materials, notices,
etc.) for some reason did not find its way from DHS to your office, but we are
dealing with DHS on this matter.

Everyonc has always been very helpful and very easy to work with.

Bigger hearing rooms, more “courtroom-like” design. It’s difficult handling
exhibits, files, examiners, witnesses, etc. Court reporters had difficulty hearing
witnesses at time.

There really isn’t anything you can do - you follow the law. The changes need to be

made with the laws.
ALls need to understand they are INDEPENDENT ALJs — Not mouthpicces for the

agency that pays OAH! PS —1If you want me to complete anymore of these -

provide a stamped envelope.

I think when a person get hurt at work [ 27 77 be 27 for it.

Great tum around on rec’d decision

Recommended decision was well-reasoned but incxcusably late - 89 days from close

of hearing record on 9/6/06 to decision on 12/4/06.

Issue opions [sic] within the the [sic] suggested 30 day period. 7




e 25 unanswered

e 34 Departiment of Human Services

e 67 Workforce Safety and Insurance

e 2 Department of Public Instruction

e ] Tax Department

¢ 3 Agriculture Department

e 2 Burleigh County {employee grievance)
e 2 Board of Medical Examiners

¢ 4 Board of Nursing

* 4 Game & Fish Department

* 3 Health Department

* | Education Standards and Practices Board

Survey completed by

e 23 unanswered

e |8citizen

s 22 agency representatives

* 35 attorncys representing private parties
e 49 autorneys representing agencies




