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Minutes: Chairman Mutch opened the hearing on SB 2282. All Senators were present. 

- SB 2282 relates to minimum standards of utilization review agents and Workforce, Safety 

and Insurance procedures for dispute resolution; and to provide an effective date. 

Senator Brown introduced the bill. 

Senator Brown: This bill deals with utilization review and other issues by the North Dakota 

Health Care Associations. I will now turn this over to Chip Thomas. 

Arnold Thomas, President of the North Dakota Healthcare Association, spoke in support of 

the bill. See attached testimony. 

Senator Espegard: Is there still a process where the hospital would have to call the payor to get 

approval to do these extra services? 

Arnold: It depends on what the provisions are from the payor, with respect to prior approvals. 

Senator Nething: We are talking here about a determination in so far as health care treatment is 

concerned. Insurance Commissioner deals primarily with business decisions. I realize the 



Page2 
Senate Industry, Business and Labor Committee 
Bill/Resolution Number 2282 
Hearing Date 1-25-04 

relationship after the health decision is made. Wouldn't we be better off to change this bill to 

have it go into the health department, than into the insurance department where we have a 

medical director in charge? 

Arnold: The dominant entity with which we are familiar in terms of addressing this issue is 

Medicare. Currently, if we have a dispute regarding a payment under the Medicare program, we 

appeal to an external entity which happens to be in Minot, ND. They convene a variety of 

reviewers to look at all of the issues that are in dispute. 

Senator Nething: Is the Insurance Commissioner in charge of that review program? 

Arnold: No, that is set up by the Federal Government. 

Bruce Levi, Representative of the North Dakota Medical Association, spoke in support of the 

- bill. See written testimony. 

Senator Nething: Of these other forty two states that you have listed here, what is the focal 

point of authority in those states? Insurance Commissioner, health department, what is it? 

Bruce: There are a variety of focal points. I think in some states they simply require the insurer 

to develop an external review process. In some states, it's the insurance commissioner. I can get 

that information for you. 

Senator Nething: I think that information would be important ifwe are going to be going ahead 

with this. 

Tim Wahlin, staff counsel for Workforce Safety and Insurance, proposed amendments to the 

bill. See attached testimony. 

Senator Heitkamp : Did you talk to the sponsor of this bill about the amendments? 

Tim: Yes, we have. 
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Senator Klein : So you have your own review group who resolves those issues? 

Tim: That's exactly it. 

Chairman Mutch allowed opposition to be heard. 

David Zentner, Director of Medical Services for the Department of Human Services, spoke 

in opposition to the bill. See attached testimony. 

Dan Ulmer, Blue Cross Blue Shield, spoke in opposition. See attached testimony. 

Bob Stroup, legal counsel for Blue Cross Blue Shield, spoke in opposition to the bill. 

See attached testimony. 

Senator Nething: Did I hear you right, that of those places where an external review occurs, 

about fifty percent of them are overturned? 

- Bob:Yes. 

• 

Senator Krebsbach: You said that you are in the process of setting up an external review? 

Bob: We gave assurances to the North Dakota HealthCare Association that we would review it 

and visit with them through 2005. That is what was presented to me by Tim Huckelman. 

Senator Krebsbach: How would you perceive that as being different from what is being asked 

of this bill, for example in your cost areas? 

Bob: I don't know that it would have an effect on the cost area. Those issues would remain the 

same. 

Chairman Mutch : For instance, in this case, a person is disputing thirty one thousand dollar 

hospital bill. If you were to go to this review board, and protest, if you were not satisfied with the 

result of that, then you could go to court? 

Bob: Yes, you would. 
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Mike Fix. Director of Life and Health Division and Actuary for the State Insurance Dept., 

spoke from a neutral standpoint on the bill. 

Mike: SB 2282 does provide for the Insurance Commissioner to do some things if the bill is 

passed and Commissioner Poolman said that we are in a position to do those things, should the 

bill pass. 

The hearing was closed. No action was taken . 



• 2005 SENATE STANDING COMMITTEE MINUTES 
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Minutes: Chairman Mutch opened the committee meeting to discuss SB 2282, all Senators 

- were present. Senator Nething presented written testimony that was submitted by Dennis 

Elbert. See attached. 

Senator Krebsbach explained the amendments to the bill. The providers are telling us there has 

been a problem for quite some time with the costs. The amendment would help establish an 

independent external review mechanism on whether the care was necessary and appropriate. 

The original bill was a lot more complicated, and this one removes the insurance commissioner's 

role completely in this situation. 

Senator Nething- How can the Blue Cross Blue Shield Board (BC/BS) establish an independent 

external review without it coming under their own review? 

Senator Krebsbach- This is giving them th.e authority to establish this independent review on 

how their board sees fit. Their board would be involved in the establishment of the board and 

take into consideration the concern of all parties involved. 



Page2 
Senate Industry, Business and Labor Committee 
Bill/Resolution Number SB 2282 
Hearing Date February 15, 2005 

Senator Espegaard- The insured person needs to have an understanding on what they will be 

billed for, it needs to be clear-cut, and not so complicated. 

Senator Krebsbach- This has been an ongoing problem for a long time, 42 other states have 

established a mechanism to take this off the table. The amendment needs a lot of work, I would 

recommend it goes to the House for their consideration. 

Arnold Thomas, representing the North Dakota Health Care Association - There is no 

timeline in the amendment and no penalty for failure to implement. It would achieve an 

objective of a place of neutrality. 

Senator Espegaard- I have received notice from Board members that have indicated they never 

had the issue come before them. 

• Arnold- We meet with the board annually and describe what is going on in health care. We left 

the recommendations with them for their consideration. We presented positive suggestions to the 

plan, and to the providers who work with them. 

Senator Klein- Do you think we have given this enough time for the board to take action? Its 

quite a bit of information to sort through. 

Arnold- There were 7 recommendations that concluded the presentation to the board, based on 

our perception of the state of medical care. We have had various discussions on the plan in 

different levels of the organization. On this set of circumstances, utilization review and final 

determination of medical judgement, we haven't been able to reach an agreement. 

Senator Nething- I don't know what the expectation is when it comes to immediate action from 

the board? 
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Arnold- The bill that was brought to my attention was broader than the private sector. The bill 

would have all claims go under an independent review. This bill was brought forth on how do 

we have an independent external appeal that works for all payers. 

Dan Ullmer representing Blue Cross Blue Shield appeared before the committee. The 

hoghouse amendment singles out Blue Cross. One of the questions is what independent really 

means in this situation. He explained what its means to be an independent review for Blue 

Cross. 

Senator Krebsbach- I understand that an independent external review is what they are 

requesting. What has been done is not working with Blue Cross. 

Senator Nething- Perhaps we should study these amendments further. 

Action taken: 

Senator Kresbach moved a Do Pass recommendation for the amendment (50767.0103). 

Seconded by Senator Heitkamp. The amendment failed 2-5. 

Senator Nething moved to adopt the amendment (50767.0102), which would provide an 

interim study on the issue. Seconded by Senator Klein. After some discussion, the 

amendment passed 4-3-0. 

Senator Nething moved a Do Pass as amended on SB 2282. Seconded by Senator Klein. 

The bill as amended passed 4-3-0. Senator Nething is the carrier of the bill . 
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REPORT OF STANDING COMMITTEE (410) 
February 9, 2005 8:27 a.m. 

Module No: SR-26-2238 
carrier: Heitkamp 

Insert LC: 50767.0101 Title: .0200 

REPORT OF STANDING COMMITTEE 
SB 2282: Industry, Business and Labor Committee (Sen. Mutch, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends BE PLACED 
ON THE CALENDAR WITHOUT RECOMMENDATION (5 YEAS, 1 NAY, 1 ABSENT 
AND NOT VOTING). SB 2282 was placed on the Sixth order on the calendar. 

Page 1, line 3, replace the first comma with "and" and remove ", and 65-02-20" 

Page 1, line 4, remove "and workforce" 

Page 1, line 5, remove "safety and insurance procedures for dispute resolution" 

Page 5, line 7, remove". including review of dispute resolution" 

Page 5, remove lines 8 through 1 O 

Page 5, line 11, remove "assistance program" 

Page 5, line 16, after "medicare" insert ", medicaid." 

Page 5, line 17, after the second underscored comma insert "workers' compensation 
coverage." 

Page 7, remove lines 12 through 31 

Page 8, remove lines 1 through 8 

Renumber accordingly 

(2) DESK, (3) COMM Page No. 1 SR-26-2238 
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50767.0102 
Title. o~,:;,O 

Prepared by the Legislative Council staff for 
Senator Nething 

February 11, 2005 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2282 

Page 1; line 1, after "A BILL" replace the remainder of the bill with 'for an Act to provide for a 
legislative council study of issues relating to health insurance external review processes 
for health insurance beneficiaries and for medical providers. · 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE COUNCIL STUDY- HEALTH INSURANCE 
EXTERNAL REVIEW PROCESSES. The legislative council shall consider studying 
during the 2005-06 interim issues relating to health insurance external review processes 
for health insurance beneficiaries and for medical providers. The study must include 
consideration of external review issues involving the review of a claim that involves 
reimbursement levels, veracity of documentation, accuracy of coding, and adjudication 
for payment. The legislative council shall report its findings and recommendations, 
together with any legislation required to implement the recommendations, to the sixtieth 
legislative assembly.• 

Renumber accordingly 
I"' 

Page No. 1 50767.0102 
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Module No: SR-30-3026 
carrier: Nethlng 

Insert LC: 50767 .0102 Title: .0200 

REPORT OF STANDING COMMITTEE 
SB 2282: Industry, Business and Labor Committee (Sen. Mutch, Chairman) recommends 

AMENDMENTS AS FOLLOWS and when so amended, recommends DO PASS 
(4 YEAS, 3 NAYS, 0 ABSENT AND NOT VOTING). SB 2282 was placed on the Sixth 
order on the calendar. 

Page 1, line 1, after "A BILL" replace the remainder of the bill with "for an Act to provide for a 
legislative council study of issues relating to health insurance external review 
processes for health insurance beneficiaries and for medical providers. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. LEGISLATIVE COUNCIL STUDY • HEALTH INSURANCE 
EXTERNAL REVIEW PROCESSES. The legislative council shall consider studying 
during the 2005-06 interim issues relating to health insurance external review 
processes for health insurance beneficiaries and for medical providers. The study 
must include consideration of external review issues involving the review of a claim that 
involves reimbursement levels, veracity of documentation, accuracy of coding, and 
adjudication for payment. The legislative council shall report its findings and 
recommendations, together with any legislation required to implement the 
recommendations, to the sixtieth legislative assembly." 

Renumber accordingly 

(2) DESK. (3) COMM Page No. 1 SR-30-3026 
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2005 HOUSE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. SB 2282 

House Industry, Business and Labor Committee 

□ Conference Committee 

Hearing Date 3-9-05 
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Committee Clerk Signature ( LM1 Jr ~A.oJ 
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Mmutes: 

Chairman Keiser: Opened the hearing on SB 2282 

SideB Meter# 
26-end 

Arnold Thomas. President of the North Dakota Healthcare Association: Appeared in 

support of SB 2282 and provided a written statement (SEE ATTACHED TESTIMONY). 

The committee needs to understand here, the internal mechanism that all carriers employ, works 

well, we do not dispute that matter of fact we support it, most of the claims disagreement are 

handled through that mechanism, the ones we are talking about really get down to key 

differences in medical judgement and then what does that mean. 

Representative Amerman: Who would be this external review? 

Arnold Thomas: There are a number of entities across the country, that engage in just this 

function, in North Dakota we have one in Minot who's primary contract is with the Federal 

Government . 
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Dan Ulmer, Blue Cross Blue Shield: I haven another amendment that addresses to Kasper's 

question, about applying to all companies. 

Representative Kasper: How does the insured get notified of this option, if the insured is 

concerned, that they might like to have some opportunity to speak. 

Dan Ulmer: It is in their benefit book, normally they would call and inquire about their claims 

and then we would guide them though the appeals process. 

Bruce Levi, North Dakota Healthcare Association: Appeared in support of the bill and 

provided a written statement (SEE ATTACHED TESTIMONY). 

Representative Froseth: I move to ADOPT both sets of AMENDMENTS. 

Representative Ekstrom: I SECOND the adoption of both sets of amendments . 

Motion carried voice vote. 

Representative Ekstrom: I move a DO PASS as AMENDED on SB 2282. 

Representative Vigesaa: I SECOND the DO PASS as AMENDED motion. 

Motion carried VOTE: 11-YES 0-NO 3-ABSENT (Boe, Ruby, Thorpe). 

Representative Kasper will carry the bill on the floor . 
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50767.0301 
Title. 

Prepared by the Legislative Council staff for 
Representative Keiser 

March 8, 2005 

PROPOSED AMENDMENTS TO ENGROSSED SENATE BILL NO. 2282 

Page 1, line 1, replace "26.1-12" with "26.1-36" 

Page 1, line 2, replace "nonprofit mutual insurance company" with "accident and health 
insurance issuer" 

Page 1, line 5, replace "26.1-12" with "26.1-36" 

Page 1, line 7, replace "A nonprofit mutual" with "Every" and after "company" insert", nonprofit 
health service corporation, and health maintenance organization" 

Page 1, line 9, after "rendered" insert "under the line of insurance" 

Renumber accordingly 

Page No. 1 50767.0301 
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50767.0302 
Title.0400 

Adopted by the Industry, Business and Labor 
Committee 

March 9, 2005 

House Amendments to Engrossed SB 2282 - Industry, Business and Labor Committee 
03/09/2005 

Page 1, line 1, replace "26.1-12" with "26.1-36" 

Page 1, line 2, replace "nonprofit mutual insurance company" with "accident and health 
insurance issuer" 

Page 1, line 5, replace "26.1-12"with "26.1-36" 

Page 1, line 7, replace "A nonprofit mutual" with "Every" and after "company" insert", nonprofit 
health service corporation, and health maintenance organization" 

Page 1, line 9, after "rendered" insert "under the line of insurance" 

Page 1, line 10, after the period insert "For purposes of this section, "independent external 
review" means a review conducted by the North Dakota health care review, inc., 
another peer review organization meeting the requirements of section 1152 of the 
Social Security Act, or any person designated by the commissioner to conduct an 
independent external review. A determination made by the independent external 
reviewer is binding on the parties. Costs associated with the independent external 
review are the responsibility of the nonprevailing party." 

Renumber accordingly 

1 of 1 50767.0302 
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2005 HOUSE ST ANDING COMMITTEE ROLL CALL VOTES 
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Rep. D. Rubv ~ 
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REPORT OF STANDING COMMITTEE (410) 
March 14, 2005 12:49 p.m. 

! 

Module No: HR-46-4865 
Carrier: Kasper 

Insert LC: 50767 .0302 Title: .0400 

REPORT OF STANDING COMMITTEE 
SB 2282, as engrossed: Industry, Business and Labor Committee (Rep. Keiser, 

Chairman) recommends AMENDMENTS AS FOLLOWS and when so amended, 
recommends DO PASS (11 YEAS, 0 NAYS, 3 ABSENT AND NOT VOTING). 
Engrossed SB 2282 was placed on the Sixth order on the calendar. 

Page 1, line 1 , replace "26.1-12" with "26.1-36" 

Page 1, line 2, replace "nonprofit mutual insurance company" with "accident and health 
insurance issuer" 

Page 1, line 5, replace "26.1-12" with "26.1-36" 

Page 1, line 7, replace "A nonprofit mutual" with "Every" and after "company" insert", nonprofit 
health service corporation, and health maintenance organization" 

Page 1, line 9, after "rendered" insert "under the line of insurance" 

Page 1, line 1 O, after the period insert "For purposes of this section, "independent external 
review" means a review conducted by the North Dakota health care review, inc., 
another peer review organization meeting the requirements of section 1152 of the 
Social Security Act, or any person designated by the commissioner to conduct an 
independent external review. A determination made by the independent external 
reviewer is binding on the parties. Costs associated with the independent external 
review are the responsibility of the nonprevailing party." 

Renumber accordingly 

(2) DESK. (3) COMM Page No. 1 HA-46-4665 
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Vision . 
The North Dakota Healthcare Association 

wlll take an active Jeodersh!P role in major 
healthcare Issues. 

Mission DHA 
h Dakota Healthcare Association 

The North Dakota Healthcare Association 
exists to advance the health status of persons 
served by the membership. 

• 

Testimony on SB 2282 
Chairman l\'lutch - Members of the Committee 

My name is Arnold R. Thomas. I am President of the North Dakota Healthcare Association. I 
am appearing in support of SB 2282. 

When a hospital provides care to a patient, depending upon the person's health care coverage 
program, the hospital submits a bill for payment - like Blue Cross in the commercial sector, or 
Work Force Safety, Human Services or Medicare in the public sector. The payer considers the 
bill and pays it or denies it. If the payment is denied, the hospital can appeal the denial. With 
Medicare and Medicaid, the appeal is first handled internally by the payer. If the disagreement is 
not resolved, the hospital may go to court in the case of Medicaid, or access an external appeal 
process in the case of Medicare. In all other cases, the appeal is handled by the entity which 
denied the claim in the first place. 

The result is that if the final decision is no, the hospital does not get paid the amount it believes it 
is owed for the medical services it provided . 

SB 2282 creates a new process that we believe is fair. It directs the Insurance Commissioner to 
establish a procedure to review differences of opinion about what was medically necessary and 
what should be covered under the provisions of the insurance contract. Medicare has such a 
system - Work Force Safety is considering such a system. We need a system. 

Let me give you an example of what can happen. 

John comes into the ER. He is having severe chest pains - with the pain going down his neck 
and left arm. He is having difficulty breathing and he is placed on a ventilator to help him 
breathe. A cardiologist takes John to the cardiac cath lab. A temporary pacemaker is inserted to 
keep John's heart beating. A balloon pump is inserted and the heart catherization is performed to 
determine blocked arteries. Unfortunately, despite all efforts, John dies. · 

The hospital sends a bill to John's insurance based on the procedures performed for "Major 
Cardiovascular Procedures" in the amount of $31,000. The insurance company denies the 
services as an inpatient claim and pays the claim as an out-patient claim in the amount of $4,400. 

The insurance company has made a judgment on what it will pay. The physician has made a 
judgment on what treatments are necessary to address John's condition. When those judgments 
are not the same, to whom can we turn for an objective decision? 

• 

Similarly, Sue a 12 year old, is admitted with severe abdominal pain. The initial diagnosis is 
possible appendicitis. Lab work is completed and she is given a CT scan and this test indicates 
an ovarian cyst. Sue stays in the hospital for two days with IV pain medication and antibiotics. 
She is discharged and sent home with several more days of antibiotics. 

PO Box 7340 Bismorck. ND 58507-7340 Phone 701-224-9732 Fox 701-224-9529 



Sue's two day hospital stay is billed to the insurance company for $3,400. The entity responsible 
for paying for Sue thinks we should have treated her as an outpatient and pays only $849. Again, 
our medical judgment and that of the payer are at odds. 

That's why we need an impartial appeal procedure. That's why we need this bill. 

We have faith that the Insurance Commissioner understands the need for an impartial arbiter and 
that he will create an appeal system that will serve both providers and payers fairly and 
equitably. 

We respectfully request a Do Pass on SB 2282. 



DHA 
rth Dakota Healthcare Association 

Vl&lon 
The North Dakota Healthcare Association 

wlfl take an active leadersh/p role in major 
healthcare issues. 

Mission 
The North Dakota Healthcare Association 

exists to advance the health status of persons 
served by the membership. 

PROPOSED AMENDMENTS TO SENATE BILL NO. 2282 

Page J, line 3, replace the first comma with "and" and remove", and 65-02-20" 

Page I, line 4, remove "and workforce" 

Page I, line 5, remove "safety and insurance procedures for dispute resolution" 

Page 5, line 7, remove "including review of dispute resolution" 

Page 5, remove lines 8 through I 0 

Page 5, line 11, remove "assistance program" 

Page 5, line 16, after "medicare" insert", medicaid," 

Page 5, line 17, after the second underscored comma, insert "workers' compensation" 

Page 7, remove lines 12 through 31 

Page 8, remove lines I through 8 

Renumber accordingly 

PO Box 7340 Bismorck, ND 58507-7340 Phone 701-224-9732 Fax 701-224-9529 
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Summary of claims and hospital DRG inpatient claims validation reviews 
for 2004. 

Two of the types of claims reviews that we conduct at BCBSND are: Pre
ser,ice inquiries/reviews to assure that our benefits cover the services in a 
claim and DRG inpatient acute hospital validation reviews that review 
payments we made on any given claim. 

There are different levels of claims/benefit reviews and appeals. The 
process starts with an inquiry. If the claimant is dissatisfied with that result 
they can formally appeal and we internally review the claim. If they are still 
dissatisfied the claim can be reviewed by an appropriate provider outside of 
BCBSND. As the numbers indicate below most claims are resolved at the 
inquiry and first appeal levels when additional required information is 
provided. 

In 2004 BCBSND had a total of 493,426 claims for service. 

Of those claims 
30,231 became pre-service benefit inquiries 

Appeals for 2004 
307 of those inquiries became internal appeals or about 1 % of inquiries 
152 internal appeals upheld or 49.5% 

Number of appeals sent to external review in 2004 
38 external appeals or 1.2% 
Of these about 50% were overturned 
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DRG validation reviews for acute instate/inpatient hospital admission claims 
that received payment between 3/1/03 to 3/31/04. These reviews focus on 
the amount billed to us versus amount our contract with providers allows. 

Number of claims paid 

Number of claims audited 

Number of claims disagreed with 

Number of appeals on above 

Number of appeals we agreed 

Of l 08 remaining appeals 
Number of 2nd level appeals 

Number of 2nd level appeals we 
Agreed with provider 

22,465 

5,866 

1,424 

151 

43 

19 

5 

Thus of5,866 audited claims we disagreed with the billed/coded amount and 
adjusted reimbursement or denied payment on 1,424 claims (24%). Of these 
1,424 claims 151 were appealed and we agreed to pay 43. Of the remaining 
108, 19 went onto a 2nd appeal and we agreed to pay 5 of those as billed. 

Therefore of the 5,866 DRG payments reviewed 151 or 2.5% were 
appealed. Of the 1,424 questioned reimbursements 19 (1 %) went onto a 
second level of appeal and 5 of those were reversed . 



I I strongly urge you to vote no on SB 2282. 

Reasons why this bill needs further review include the following: 

CONTRACTUAL This is truly a contractual issue between providers and insurers not 
a legislative issue. As a consumer member on the Blue Cross Blue Shield board of 
directors we receive annual briefings from hospital and physician representatives. In the 
past three years we have never discussed this issue or been asked to review such a 
proposal. We are more than willing to look at this, please vote no on this bill and give us 
a chance to review the matter. 

COSTS There is a cost for external appeals. Estimates for such a review could run 
up to $1,000 per appeal. When citizens of North Dakota talk to me or contact me about 
healthcare issues as their representative on the board, the one common loud theme is the 
increasing costs of healthcare. SB 2282 would only increase their costs. 

STUDY IN PROCESS The staffofBCBS has an agreement as of December 2004 
with Altru Health Systems of Grand Forks to study the issue next year. As a former 
member of the Altru board, I know that the issue will be thoroughly studied and a solid 
set of recommendations will be forthcoming. It is my understanding that an interim study 
has been proposed, this I believe would be an excellent option that would be supported. 

Dennis J. Elbert 
09Feb 2005 
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Independent Review of 
Health Plan Decisions 
The Purpose of,This Roundtab/e · 

♦ To inform the policy debate in California about the 
issues, policy options, and public and private sector 

· initiatives in the area of independent review of health 
plan decisions. 

Key Questions to Explore at This Roundtable 

♦ What can California learn from the experiences of other 
states in establishing an independent review system for 
appeals of health plan decisions? 

♦ What are the costs and benefits associated with an inde
pendent review system? 

♦ What independent review mechanisms are currently 
available for health plan enrollees in California? 

♦ What are the key elements of proposals to implement an 
independent review system in California? 

♦ How does the Center for Health Dispute Resolution 
(CHDR) conduct independent review for Medicare? 

evin Hanley, Director of the State of California Office 
of the Insurance Advisor in Sacramento, California, will 
discuss the position of the Wilson Administration on 
independent review. 

Peter Lee, J.D., Director of Consumer Protection 
Programs at the Center for Health Care Rights in Los 
Angeles, California, will address the consumer protection 
component of independent review. 

Karen Pollitz, M.P.P., Project Director at the Institute 
for Health Care Research and Policy at Georgetown 
University in Washington, D.C., will discuss the key 
aspects of existing state independent review programs. 

David Richardson, President of the Center for Health 
Dispute Resolution (CHDR) in Pittsford, New York, will 
discuss the role CHDR plays in independently reviewing 
Medicare coverage decisions. 

Michael Shapiro, Staff Director for the California State 
Senate Committee on Insurance in Sacramento, Califor
nia, will discuss the existing legislative proposals to 
implement an independent review program in California. 

•

n Zwerner, M.D., J.D., Senior Vice President and 
ef Medical Officer of Health Net in Woodland Hills, 
fornia, will discuss the independent review process 

available to Health Net members and the view of the 
HMO industry on pending independent review legislation 
in California. 

• • • • 

State Capitol, Room 112 • Sacramento, California 

1:00-3:00 p.m. -August 3, 1998 
Juliette Cubanski, M.P.P.. and Helen H. Schaufjler, Ph.D. 

University of California, Berkeley, School of Public Health 

What Is Independent Review? 

: The current regulatory practice of most states in overseeing 
: the health insurance industry is to require health plans to es
: tablish an internal process for the resolution of consumer 

· : complaints--be they disputes over coverage, contracts, or de
• nials of service. Consumers in most states can appeal to the • • appropriate state regulatory agency for external review of 
: health plan decisions, but this process may be informal and 
: consumers may be unaware of their appeal rights. 
• 
: Currently, there are no formal standards at the federal level or 
: in California for the independent review of health plan deci-
: sions for enrollees who have exhausted a health plan's inter-
• nal appeals process and are dissatisfied with the resolution of 
! their grievances. Independent reviews are conducted by agen
! cies and/or individuals that have no financial or professional 
: affiliation with health plans and no financial or professional 
: interest in the outcome. 
• • • • • • • • • • • • • • • • .. 
• 

Independent review of health plan decisions is one component 
of several health care consumer protection proposals. Both 
the President's Advisory Commission on Consumer Protec
tion and Quality in the Health Care Industry and the Califor
nia Managed Health Care Improvement Task Force 
recommended an independent system of external review of 
health plan decisions. Independent review is also one compo
nent of pending managed care reform proposals in Congress 
and the subject of California legislation. 

: Proponents of independent review suggest that establishing a 
: process for independent review of health plan decisions would 
: enhance consumer confidence in health plan decision-making, 
• verify the accuracy of utilization reviews, and ensure that 
! health plans are held accountable for their decisions. How-
: ever, opponents of independent review suggest an indepen-
: dent review system would impose an administrative burden 
: on health plans, lead to overutilization of health care services 
: and the delivery of inappropriate care, and raise legal liability 
: issues for health plans and independent review entities. 
• • • • • • • 

How Will Independent Review Affect Health 
Plan Premiums? 

• • Price Waterhouse conducted an analysis, prepared for the 
: Kaiser Family Foundation, of the benefits and costs of se-
: lected provisions of the California Managed Health Care Im
: provement Task Force recommendations, including the 
: recommendation for independent review. This analysis indi
: cated that if California established an independent review 
• process through which consumers could appeal certain 
: health plan coverage decisions, the estimated direct cost im
: pact would. be an increase of three cents per enrollee per 
: month, or an increase in premiums of .03 percent. 
• : In a separate study commissioned by the Kaiser Family 
: Foundation, Coopers & Lybrand conducted a cost analysis of 
: the President's Consumer Bill of Rights and the Congres-
: sional Patient Access to Responsible Care Act (PARCA). 
• 



• 
• 

Both proposals include provisions to allow enrollees io re
quest an independent review of health plan service requests 

• 

utilization decisions. This analysis estimated the inde
dent review provision would increase premiums by 2 to 
cents per enrollee per month, or by 0.02 to 0.13 percent. 

The Congressional Budget Office (CBO) prepared a cost 
estimate ofH.R. 3605/S. 1890, the federal Patients' Bill of 
Rights Act of 1998. According to the CBO analysis, 
establishing a grievance process, including internal and 
external appeals of adverse determinations, would increase 
premiums by 0.3 percent in the 10 years following enact
ment of the bill. 

If utilization of health care services increases as the result 
of independent review, premiums could increase more than 
these analyses reported. 

What Is the Structure of,Jndependent 
Review Systems in Other States? 

Seventeen states have established an independent review 
system for enrollee appeals of health plan decisions. Key 
features of these systems include: 

♦ What parties are eligible to request an indepen
dent review? In five states, only enrollees are 
eligible to appeal health plan decisions; in 12 others, 
an enrollee can designate a representative and/or a 
physician to act on his or her behalf. 

♦ What health plan decisions qualify for indepen-

• 

dent review? Thirteen states allow only denials 
based on the medical necessity or appropriateness of a 
health care service to be eligible for independent 
review. Four states also allow enrollees to request 
independent review of coverage or contract disputes. 

♦ What entities conduct Independent reviews? 
Independent reviews are conducted by state insurance 
regulatory agencies in six states, but are more often 
conducted by independent review organizations 
(IROs) and/or by appropriately licensed or registered 
health care professionals (usually physicians and 
nurses) certified by a state to conduct reviews. 

♦ What entities select or contract with IROs? In 
nine states, the state health insurance regulatory 
agency is responsible for contracting with IROs. 
Health plans contract with IR Os in four states, and 
only one state allows the enrollee to choose the 
reviewing entity. 

♦ Who pays for independent reviews? In 12 states, 
health plans pay most or all of the cost of reviews, ei
ther on a direct, per-review basis or indirectly through 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 0 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 

' 

licensing fees. In six states, enrollees pay a filing fee 
ranging from $25 to $100. In one state, enrollees 
evenly share the cost with health plans . 

♦ What is the time allowed for the normal and expe
dited independent review process? The normal in
dependent review process ranges from 10 to 120 days, 
and the expedited independent review process ( when 
the enrollee's life or health would be jeopardized) 
ranges from 24 hours to 45 days. 

♦ Are the decisions of the independent review enti
ties binding on health plans and enrollees? In 14 
states, the decision of the independent reviewer is 
binding. In three states, either party can appeal the in
dependent review decision at the judicial level. 

What Independent Review Process Is 
Currently Available in California? 

There is currently no formal process through which all in
sured people in California can request independent review 
of health plan decisions. Under the Knox-Keene Act, the 
California Department of Corporations (DOC) is respon
sible for providing an informal review process through 
which enrollees can file complaints against HMOs relating 
to grievances filed or pending with, or resolved by, HMOs . 

The Friedman-Knowles Experimental Treatment Act (AB 
1663 of 1996), effective July 1, 1998, allows HMO and 
disability insurer enrollees who have terminal conditions 
to request independent review of decisions to deny experi
mental or investigational treatment. The state has con
tracted with an accrediting entity that will contract with 
IROs to conduct these reviews . 

What Are California's Proposals to 
Implement an lndependen t Review Program? 

AB 1667 (Migden), SB 1504 (Rosenthal), and SB 1653 
(Johnston) are the three legislative vehicles in California 
that would establish an independent review process for en
rollees of HMOs and disability insurers . 

These bills would require every HMO and disability in
surer in California to provide an enrollee or insured with 
the opportunity to seek an independent medical review 
whenever health care services have been denied, signifi
cantly delayed, terminated, or otherwise limited by the 
plan or insurer. These bills would also require the state 
DOC and Department of Insurance to contract with one or 
more IROs to conduct independent reviews, and with a 
private, nonprofit organization to accredit IROs . 

•• •• •••• •u •• •, o, •• •••• •• ••., ••••, •••, •• o, •• •• •o •• ••, ,, •• •• •• •••••no••._,••••._..,._,••••••• u ono •• •• •• •• • •• •• ouuu-., •••• • • • • •••• .. ,,,.._, ••••• •• •• • ••••, • •• ••• •• •• •• •• • 

The California Health Policy Roundtabfe is presented by: 

This California Health Policy Roundtable is supported by a grant from 
the Henry J. Kaiser Family Foundation, Menlo Park, California. 
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Liability/External Review, Annotated Bibliography On Health Plan External Grievance Re ... Page 1 of2 

I Select an area: 

Office of Policv and Representation: 

State Action Kits 
Health Plans Liability and State External Grievance Review 
(Revised 1998 Edition) 

ANNOTATED BIBLIOGRAPHY ON 
HEAL TH PLAN EXTERNAL GRIEVANCE REVIEW 

"Estimated Costs of Selected Consumer Protection Proposals," prepared by Coopers & 
Lybrand for the Kaiser Family Foundation, April 1998 

• This study estimates the projected cost impact of two leading consumer 
protection proposals pending in Congress: the President's Advisory 
Commis.sion's Consumer Bill of Rights and the Patient Access to Responsible 
Care Act (P ARCA). The two proposals include provisions to allow health plan 
enrollees to ask for an independent third party review of health plan service 
requests and utilization decisions. The study estimates that the cost of this 
provision would be $1.20.per person annually under each of the proposals. 

"Key Features of State and Medicare Programs for External Review of Health Plan 
Decisions," prepared by the Institute for Health Care Research and Policy of 
Georgetown University for the Kaiser Family Foundation, forthcoming 1998 

• The authors interviewed a number of state regulators, medical reviewers, and 
industry and consumer representatives about the status of state mandated 
external review programs. Comments were solicited on the experience of the 
programs to date (e.g., volume of appeals, nature of decision, costs of review). 
Respondents were also asked their views on whether mandatory external review 
is sound public policy. Due to the limited number of interviews conducted and 
the newness of many of the programs, this study offers only a brief and 
inconclusive profile of state external review programs. 

Kilborn, "Complaints About HMOs Rise as Awareness Grows," in The New York 
Times October 11, 1998 · 

• State regulators are reporting surging numbers of formal complaints from 
patients and providers against managed care plans. However, state officials 
doubt that the rise implies a deterioration in care. They attribute much of it to 
greater public readiness to combat HM Os and to insurance commissioners' 
efforts to encourage people to file complaints. In Minnesota, where managed 
care is well established over time, complaints have dropped. Apparently, the 
more accustomed enrollees are to HMOs, the higher their satisfaction levels. 

http://! 0.1 OO. l l .32/association/opr/stprof/action5/bibliography _ G.asp 11/27/01 
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Pear, "White House Seeks to Block Care Ruling," in Jbe New York Times, October 
13, 1998 

• The Clinton Administration is asking a full appeals court to overturn an August 
ruling that gave new rights and consumer protections to six million Medicare 
beneficiaries in HM Os. HHS said that it should not be held accountable for the 
actions of HM Os that sign contracts with Medicare. The agency complained 
that the ruling would provide Medicare patients with "the full panoply of 

· hearing and appeal rights for even minor disagreements over reductions or 
changes in medical treatment." 

Resolving Health Tnsnrance Disputes, prepared by the National Association of 
Insurance Commissioners, September I 998 

• This consumer action kit is a basic, practical guide on:(!) factors to consider 
before buying health insurance; (2) questions to ask when shopping for health 
care; and (3) how to make a health insurance claim and challenge a denial. The 
NAIC estimates that consumers will make more than 35,000 complaints during 
I 998 to state insurance departments about their health plans. The most 
frequently made complaints are those concerning claim denials, disputed claims, 
the speed of payments, and premium-related matters. (The action kit is available 
on the internet at www naic org.) 

"What is Good for the Goose is Good for the Gander: BRISA, FEHBA and Medicare 
Claims Denial and Appeals Procedures and Remedies," by APPWP- The Benefits 
Association, June 1998 

• This study concludes that BRISA is equal or superior to either Medicare or 
FEHBA with respect to the plan participant protections it affords. It compares 
and contrasts the appeals systems and available remedies in terms of timeliness, 
fairness, administrability and fiduciary responsibility. 

TOP 
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HEAL TH PLA.l'\'S 

POLICY & IMPLICATIONS 

INDEPENDENT MEDICAL REVIEW OF 
IIEALm PLAN COVERAGE DECISIONS: 

EMPOWERING CONSUMERS WIIH SOLUTIONS 

INDEPENDENT REVIEW: A REAL SOLUTION 

As special interests continue their campaign to encourage 
new lawsuits against health plans, a practical solution has 
emerged in 39 states and the District of Columbia and has 
proven successful: independent medical review of health 
plan coverage decisions. 

By the end of 2000, a majority of the states' had adopted 
policies giving health plan enrollees a right to appeal plan 
detenninations involving a denial of coverage to an inde
pendent medical review entity, such as a private organiza
tion approved by the state. Although there is significant 
variation among the states in the details of these laws~ in
dependent review mechanisms usually apply to coverage 
denials made on the basis of medical necessity criteria or a 
determination that the service is experimental or investi
gational. 2 In general, appeal mechanisms apply to a broad 
range of health plan types, including health maintenence 
organizations (HMOs) and preferred provider organiza
tions (PPOs).' 

STATE DATA REVEAL Low APPEAL RATE 
AND EVEN SPLIT ON REVIEW DECISIONS 
FOR HEALTH PLANS AND ENROLLEES 

The American Association of Health Plans (AAHP) ana
lyzed publicly available indq,endent medical review ap
peals and decision data from the 39 states and D.C. with 
laws: As of September 30, 2000, 16 of these states had 
data on case volume and decisions and 11 had data on ap
peals ftled (see "Study Criteria and Metholdology" p. 3). 

Two key findings were made. First, the study shows that 
the appeal rate was about 1.0 appeal per 14,000 enrollees. 
Second, the data reveal an almost even 50/50 split of inde
pendent reviews made in favor of either the health plan or 

FACTS 

SNAPSHOT 

Independent Review 
and 

Health Plan Enrollees 

In 2000: 

► 39 states and D.C. bad 
independent medical review 

laws that applied to HM Os, 
PPOs, and other insurers. 

Of state reporting data: 

► One appeal was filed 
for eveiy 14,000 enrollees. 

► 51% of cases decided by 
independent review upheld 

the health plan decision. 

In 1999 and 2000: 
► Appeal rates wen: the 

same (0.7 per 10,000) and 
uphold rates were very 

similar (55% and 51 %). 

- - - • - - - - - - - • -- =- - --- - - •• - -

1129 20th Street NW Suite 600. Washinoton DG-20036 • 202-778-3200 • -www.aaho oro 
-- - - - - . - -- -- - - - - - - -



• 
Independent review 

case volume increased 

in 2000, due primarily 

from newly established 

programs, longer 

reporting periods, and 

program expansions. 

• 
In 2000, the aggregate 

appeal rate was o. 7 

appeals per 10,000 

enrollees, or one case 

for every 14,000 

enrollees; the same rate 

was recorded In 1999. 

• 

the plan enrollee. These findings indicate that independent medical review pro
grams are working for consumers. 

A detailed analysis of the two stales that had data broken down by type of insorer, 
and had the highest number of decided cases, shows that the ''uphold" rate (per
centage of cases decided by independent review where the insurer's decision was 
upheld) did not vary significantly by type ofinsurer(i.e. HMO, indemnity, other). 

These independent review results for 2000 mirror results reported in an AAHP 
study conducted in 1999, when fewer states had review programs in operation. 4 

In both years, the appeal rate was less than 1.0 per I 0,000 enrollees and about 
50% of decisions upheld the health plan. Reflecting the increase in the number of 
states with programs in 2000, longer reporting periods for some states, and changes 
that broadened lhe scope of claims eligible for review in one state, 2,567 appeals 
were accepted for full review in 2000, whereas 1,044 were accepted in 1999. 

HIGHLIGHTS OF KEY FINDINGS AND ThENDS 

Case Volume 
In 2000, a total of 2,567 cases were accepted for full review in the 16 states 
reporting data and meeting this study's criteria for inclusion in lhe results; in 
1999, 1,044 cases wereaccepted in 13 states.' (See "Study Criteria and Melhod
ology" on page 3.) Several factors contributed to growlh from 1999 to 2000: 
► Most significantly, lhe initiation of three new stale programs, inGeorgia,New 

York, and Tennessee, accounted for ahnost 70% of the increase in the total num
ber of cases accepted for full review in 2000. 
► Additionally, longer data reporting periods in Florida and Pennsylvania and a 

new law broadening the scope of lhe review program in California added to the 
number of reported cases. 

Appeal Rates 
In 2000, the aggregate appeal rate was 0.7 appeals per 10,000 enrollees, or one 
case for every 14,000 enrollees, for the 11 states reporting data and meeting lhe 
study's criteria.' (See"StudyCriteria and Methodology" on page 3.) This rate is 
the same as the previous year's, when the aggregate appeal rate was 0. 7 appeals 
per I 0,000 enrollees, for the seven states reporting data. 7 

Comparing 1999 and 2000 Findings. Oflhe 11 states studied in 2000, six (AZ, 
FL, MD, MO, NJ, TX) had data for both studies;• several findings are significant: 
► In five states (FL, MD, MO, NJ, TX), appeal rates were under 1.0 per I 0,000 

in both years. 
► In Arizona, the appeal rate increased slightly from I.I per 10,000 in 1999 to 

1.4 in 2000. 
► For the six states, the aggregate appeal rate was lhe same in bolh years-0.7 

per I 0,000 enrollees, or about 1.0 for every 14,000 enrollees.' 
Analyzing 2000 Findings on New Programs. Of the 11 stales studied in 2000, 
five (CT, GA, NY, PA, 1N) had data only for the 2000 analysis; several findings 
are significant: 
► In four states (CT, GA, PA, 1N), appeal rates were between 02 and 0.4 per 

10,000 enrollees. 
► In New Yodc, the appeal rate was 1.7 per 10,000 enrollees; this state had the 

largest number of cases accepted for review in 2000. 
► For the five states, the aggregate appeal rate was 1.0 per 10,000 enrollees . 

Amcrioan A.ssooiat.ion ofHealth Plana 
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Results of Independent Reviews 
Jn 2000, 51% of cases In 2000, with 16 states reporting data, 51% of cases decided by independent 

medical review upheld the health plan ded,:i~z,: 1,020 upheld the plan decision 
and 965 reversed the plan's decision.10 In 1999, with 13 states reporting data, 
55% of cases decided by independent review upheld the hea!tli plan decision: 
596 upheld the plan decision and 498 reversed the plan's decision. Several fmd
ings are significant from the 2000 analysis: 

decided by Independent 

medical revtew upheld 

► "Uphold" rates of decided cases varied widely across the states, from 86% in 
Michigan to 41% in Texas." 

the health plan decision; 

► In 12 states, half or more of decided cases upheld plan decisions. 
► In the other four states, less than half of decided cases upheld plan decisions: 

GA (44%), NM (46%), 1N (49%), and TX (41%). 

In 1999, 55% of cases 

upheld Die plan decision. 

'Uphold' Rates by Type of Plan 
In the 2000 stady, AAHP found that the "uphold" rates were similar for all plan 
types in the two states (NY, TX) reporting data by type of insurer. These two 
states, which together accounted for more than half of the national total of de
cided cases in 2000, provided breakdowns by categories of health insurers. In 
New York, the state had data on HMOs, commercial insurers, and non-profit 
indemnity insurers. In Texas, the state had data on HMOs, a catch-all category 
labeled "Insurance," and two minor categories with very little volmne. 

STUDY DEMONSTRATES THAT AS INDEPENDENT MEDICAL 
REVIEW PROGRAMS EXPAND IN NUMBER AND SCOPE, 
ABOUT HALF OF PLAN DECISIONS CONTINUE TO BE UPHELD 

The 2000 analysis helps to assess how independent medical review programs 
have evolved over a two-year time frame. A principal finding from the 1999 data 
was that independent review upheld healtli plan decisions in 55% of the cases. In 
finding that 51 % of plan decisions were upheld in 2000, the most recent study 
shows that there has been no significant chaoge io tlie overall uphold rate during 
the past year, despite the increases in the number of states with independent re
view programs and in the nmnber of cases under review. In addition, the aggre
gate appeal rate was the same in both years -0. 7 per I 0,000, or about one appeal 
for every 14,000 enrollees. 

Study Criteria and Methodology 

In Die two states wlttl 

Die highest number of 

decided cases, uphold 

rates were similar for 

all types or plans. 

In order to assess the volume and disposi1ion of _.Js being processed by the 39 sta"'s and DC with independent 
medical review laws in 2000, AAHP contacted the states that had an indcpcndcnt appeal process in operation beginning 
no lata-than Jan. 2000. The state had to have an appeals process in opcndion for six months or longer and havo daia 
available on case disposition in order to be included in the 2000 Sludy; 16 states met these crit.cria (AZ, C~ CT, FL, 
GA. MD, Ml, MO, NM. NJ, NY, PA, RI, TN, TX. VT). The otlier 23 states and DC citlicr did not have data avmlable 
on case disposition (6 stat,:s1 did not implcmenttlioir review process unt,l after Jan. 2000 (8 statesandDC1 or arc not 
implementing their review process uotil 2001 (9 states). For the 16 stat.s, the 1Cp0rtgivcsthe number of cases accepted 
for filll n,view and the percentage of cases decided by iodcpcndcnt review in which hoalth plan dccisioos wen, upheld. 
Appeals rates were calculated only for states with a broad-based scope of review (see Endno"' 2 and Appendix B) and 
morothan25 cases accepted for full review; II of the 16 states met these critcria(AZ, CT.FL. GA, MD, MO,NJ,NY, 
P~ TN, TX). The other five states, ineluding some that enacted laws that became effective after Jan. 2000, did not 
meet one or the o1hcr of 1heso two conditions. The AAHP study conducted in 1999 included indcpcndcnt review 
programs in 13 states (AZ, CA. er. FL, MD, MI, MO, NJ, NM. PA, RI, TX. VT) . 
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Appendices 
Appe,ufu;A: State Independent M,di,:olRmew Data, 2000. 
This appendix contains data from 16 states on the number of 
cases accepted for fu11 review, the appeal n.te, the uphold rate, 
and related information. Reporting periods varied fiom 8 to 
30 months (some state programs started as recently as January 
2000 and other states provided cumulative data spanning a 
period longer than one year). In order to present appeal rates 
comparable across all states, it was necessary to annualize the 
number of cases accepted for full review. For the 11 states 
with broad--bascd programs and moic than 25 cases accepted 
for full review, the report gives the annuaJized ratio of cases 

accepted for full review to the number of persons eligible to 
use the process. 

Appendix B: Summary of State Independent M,di,:ol &,.. 
llU!W Prog,o,m. This appendix contains oudine information 
on the types of plans subject to review and the issues subject to 
review. For a fuller smnmazy ofindepcndemmcdH,al review 
provisions contained in the 39 state and DC laWS; go online at 
www.aahp.org and click on Government & Advocacy. To 
download the "Slate Independent Medical Review Laws" chart, 
click on Federal 8r. State Health Policy>Charts of Lcgisla
tion>State Charts>2001 Cbsrts. 

·········-·············································································································································································· 

Endnotes 
I. AK.AZ, CA, CO, CT, DE, FL, GA, HI. IA, ll., IN, KS, KY, 
LA, ME, MD, MA, MI, MN, MO, MT, NH, NJ, NM, NY, NC, 
OH, OK, PA, RI, SC, TN, TX, UT, VA, VT, WA, WI 
2. The scope of review for most states reporting results encom
passes medical necessity determinations; however, four states 
(FL. GA, MD, MI) use a broader criterion of any consumer 
grievance or adverse outDome concerning covered services or 
benefits not resolved by the plan. Sec Appendix B for state-. 
by-state delails. During the past two years, two states (CA, 
V1) have changed their statutes significandy. In California, 
which bad proviously limited appeals to cxperimental/invcsti
gational treatmems, the state broadened the soope of its review 
statute beginning in 2000 to cover cases involving seriously 
debilitating diseases. Starting in 2001, the Califumia prognun 
extends review to all medical necessity issues. In Vcnnout, 
which had previously limited appeals to mental health and sub
stance abme issues., the state broadened the scope of its review 
statute to cover all medical necessity issues. 
3. Entities affected b-y indcpendcatrr:viewprograms vary from 
state to state. In addition to HMOs. they include "health carri.• 
ers," ... health plan companies, ..... utilization review agents." and 
"'managed om: entities." In general. programs include almost 
all non-elderly privately insured enrollees within the jurisdio-
tion of state law. See Appendix B for statc-by-s1ate dctaJ.ls. 
4. AAHP, Early Evidence Shows Independent Review Work
ingforC~ Washington, DC, Dec.1999. 
S. Case volume was available only for states that publicly pro
vided appeals and decision data. See Appendix.A for state-by
state brcakdowm. 
6. The appeal rate is expressed as the number of oases accepted 
for full review as a proportion of the number of persons eli• 
gible to use 1he appeal process. Due to the different reporting 
periods of various states. the data were annualized. See Ap
pendix A forstate-by~state breakdowns. 
7. For the 2000 study, AAHP revised its method of calculating 
the number of emoll-ees in each state eliga'ble to use the inde
pendent review process. See Appendix A for state-by-state 
broakdowns. In the 1999 study, the appeal rate was calculated 
by dividing the n,nnber of cases accepted fur full review by the 

number of insured pelSODS covered by caeh state's law as RI• 

ported by the state's department of insurance or in the 1998 
Kaiser Family Foundation/University of Georgetown report. 
For the 2000 AAHP study, we included only enrollees in the 
private m.arketwho were not members of self-funded plans ex
empted from the review process by ERISA. Since state review 
laws typically apply only to the private market, both Medicsn: 
and Medicaid enrollees were also c""luded (except fur New 
York, where Medicaid was included). We drew on the follow
ing sources: InterStudy Competitive Edge 10.1, HCFA Medi
care and Medicaid enrollment repor1S, EBRI Health Data Book 
(Man:b 1999 Cum:nt Population Survey data). and Kaiser Fam
ily Foundation/HRET 1999 Annual Report ofEmploycr Health 
Benefits. All emollmcntnumbclli aro based on 1998 data, since 
this is the latest year for which CPS data is avm1ablc. The small 
individual mad<:ct was not separately calculated. Where com
parisons are made to the 1999 rq,ort. the 1999 tate was reca]. 

culatcd to maintain consistency. In sencral,. the new method 
of calculation, by lowering the number of clig,l>lc enrollees 
per state (with the exception of Texas). bad the cffeot of mak
ing the appeal rates appear to be slightly higher. For example, 
the rocalculat..l 1999 aggregate rate rose from 0.6 per 10,000 
to 0.7 per 10,000. 
8. In the 1999 AAHP study, Rhode Island had asuffioicntnum.
bcr of cases (85) to calculate an appeal rate; however, fur the 
2000 study, the number of cases (14) fell below the cut-off 
criterion of a minimum of 25 cases. Consequently, no appeal 
rate was calculated for Rhode Island in 2000 because its case 
volume dropped below 25. 
9. ThCI denominator in calculating the appeal rate {the number 
of enrollees in each state elig,lilc to nsc the process) was held 
constant for both the 1999 and 2000 repor1S because 1998 is 
the latest year for which CPS data is available. 
10. The percentage of oases "decided" is based on the number 
of cases that tcached final ruling either fur or against the plan 
(cxclwling the small number of split decisions) and not on the 
number of oases accepted for review. See Appendix A forstate
by-state breakdowns. 
11. The uphold rate is the pen:entage of cases decided by inde
pendent review in whieh health plan decisions are upheld. 

The American Assnciation of Health Plans (AAHP) represenll over 1,000 HMO., 
preferred provider organizations (PPOs), and other wnilar health plans 
that provide health care to more than 150 million Americans nationwide. 

C American Associalion of Health Plans April 2001 · 

4 American Association ofHcalth Plans 



• 

• 

• 

APPENDIX A: SrATE INDEPENDENT MEDICAL REVIEW DATA, 2000 

Nate: This analysis presents data from 1999 and 2000 on rates of ~1 and cn:akomc percentages for all states except New Mcz:ioo which 
covers 1998-2000 ana not aggrcgatcablc into I-year periods. States differed both in the starting dates for their programs (bctwcm 1998 and 
January2000) and in the length of their reporting periods (from 8 t.o 30months). lndcpe:ndentmcdical review appeal rates arc annualized to 
makcthADaomparablc. · 

(*) AAHP did not caJcu.latc an appeal rate for states with fewer thaa 2S cues acocptcd for full rwicw per year (MI. NM, RI. VT) or states 
without a broad-based program (CA} during the period stwtied (beginning in January 2001, CA implem.cnts a broad-based program). 

Faotnntes: \1) See endnote 6 tomaia text ofrcportfor.5;J>llmation of how lhc rate was derived. CZ) Where &as.-blc, AAHP ~data f>r lhc 
latest availab c 12-mo:nth period (FL. MD, N~ NY. PA, Kl). In oncouc (GA), data is reported for less than 12 months due totlienewncssofthc 
pro,:c,s. OO="""'s(CA, CT, NM. TN, VT)wcnorepomngonly cumulative dataforporiods longorthan 12months. Thcrcport,d appealiatc 
is annualized to compensate forthia. (3) Pcrcmtars of 085" npho~ or rev~ the plan's dcoisioo arc based.on the number of decided 
~ not the number of oases accepted for foD rcvtCW. ( 4) AZ and other states also report other sorts of information on the number of oases 
filed, the number of caacs pending. etc. (S) Olhcr data: 1S4 oascs:filcd. Source: California Dept. ofManagcd Health Cere. No appca] nte ia 
calculated sin= its process was limited in soopc dming the period covered by this study (in 1999 the~ cmoompasscd ~ 
tJQtmcntaforthc terminally ill; in. 2000, it was extended to cover those saffcringfroma cvcrcly de~g condition or illness; in 2001, a new 
broad-based program takes effect). (6) The Maryland l:aaunmce Admia:isb'a6oa released 2000data in Feb. 2001 showing an apltoldnteofS8%. 
1999 data: 11063 cases filed; 7 caacs partially overturned;. in 109 oases. tbeplaa reversed itself durin2' the DfVcstigation; 67 oases were closed for 
insufficient information; 43 oases wen; with"drawn mr the complainant; 75; cases were incligJl>lc. of these 753 cases, in 289 cases, the Maryland 
Insanm.oe Administration lackedjnrisdiction dne ~individuals bem.g cmollcdin a self-insured health plan; in 235 cases, an initial investigation 
revealed that there bad been no .. advtnc decision" of dcaia1 of care; in another-229 cases, fili».s were p:ematme, because ~e 1..-:: s internal 
J1MC'W proccn must be completed prior to filing forcxtcmalreview, except in emerge:nciet. Source: MarylandlnSDn!IIIOC · · stratlon's 
1999 Report on The Health Core .A.ppeah and Grinance Law, April 2000. (7) 00.crdata: 38 cases filed; 9 cases partly revcracd; 8 cases 
pending; 7 ca!ICS reconsidered by the plan clnriu- review. SOIIIW: Mich~'• Offi0e of Financial and Insurance Scniccaofthe ~ of Con
sumer and Industry Services which on Oct. l, ~o. pursuantto new legislation, took over the extcmal review process from tlic Dept. of 
Community Health. (I) Other data: 174 cascafilcd; 46 casc11pcnding. Source: New Jency Dept. of Health and Senior SGrvicca. Legi,latm 
Report, Feb~ 2000: Independent HealthCare Appeals Progra,n and.Le_gidative Repor4Ar,gmt 1999: Imler-ndentHeahhCore Appeah 
Program, available on the Dept.• s wcbsikt. (9) Other data: 1,400 cases filed; 1 SI casc:a pendin~ 421 cues ineligible. The t.op f"rvo RUODSfor 
rejection of cxtcma1 appeal applications were: applicant did not provide missing iafonnation (90 cases). provider incligi"blc to request extcmal 
appeal (74cuca), application not submitted within 45 day t:imcframe (SScascs), sclf-insurcd~e\3!..c:='), and final advcrscdc,tcrmina
bon rendered prior to 7/1/99(32 cases). Ofthc 979oaacs aoocptcdl'orfull roviow, 169 were closed sc of a hcallh plan n:vcraal of an 
advcno determination. during the cxtcma1 appoal proccBL New Y od:::'s Medicaid managed care population of ovcr600,000 enrollees is eligible 
touscindcp-,lc:ntrcviewadisthcrcforcincWinthcnumbcrofoovc:rcdenrollcca. Souroc::NcwYodtStatcinsunmcc.mdHcaJthDcpart.. 
mm.u, &1,,;;;,App,abProgramAnmml&pon. Jwly I. 1999-.,,_ 30, 1000. The fulhcportupo,tcdon the Dept'• .......,._ (10) Ohora..., 
12cases pending. Somce: PamsylvauiaDept. ofllealth. Blrmau of Managed Cara. Under a now law, whidt took effect in Jan. 1999, CK'Dlpaints 
an, split mto two processes: oncformcdica1 n~ty issues (mcmal review) and one foraD othcrissaes. 
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APPENDIX B: SUMMARY OF STATE INDEPENDENT MEDICAL REVIEW PROGRAMS 

-D■te" 
9{00 

7/98 

7/98 

6100 

10/97 

1998 

1998 

1985 

1199 

7/PB 

1/00 

1987 

1/00 

1100 

6100 

1100 

10/00 

1199 

7/00 

1978 

4100 

.,.., 
10/90 

1098 

,,., 
,,., 
1199 

1097 

10/97 

IW9 

I/OP 

1992 

7/00 

1109 

,,., 
6100 

S/00 . ,., 
8/00 

S/00 

""" A .... od 

7/00 

1100; lf01 

10/90 

7/00 

12/98 

6/00 

1100 

1/01 

6/00 

10/00 

5/00 

2'98; 1101 

S/00 

8/00 

7/00 

1/99 

T,-,.1 efE•Utlu C--41 

Managed c:&lll entities offering group health insurance. 

UR ■gents and health oarein,uren with UR ■bilityto 
deny ,.-vi.ca. 
HMOa mdimurcn; Medicaid excluded. 

MCOa mid UR companies. 

Anyhoal.thinslll'Ct'. 

Mu:oagodcarcOIJ:aniatiom. 

Managed ein entities. 

Managed can, entities. 

Mamspd care plana (defined). 

Curi.en, i.e., enti.tie, proridinghealthinsurance plus, 
perfoaning UR 
HMO.. 

HMO.. 

Health ins~ compllilies, HMOs. fnltc=mal benefit 
.ociet:ia, DODpfl)fit hospital, medical services corpa. 
lm=n. 

M111eg:od care cntitif:3. 

Mmagcd Qll"e orpaizati.om; UR mwaniations. 

Carri en, i.e., urtities providing bcalth benefit pl1111$, 
including HMOa. 
Carrienoffcringhcal~plam. 

HMO,, al.tcmati.vefina.cingtdclivcry1ystmnp~. 

Hiealth plan CODlpallies including mmusged CZll"f: phm 
andindemnitycarri.en. 
Health omrien.. 

Health ce:rrien,. i.e., entiti.a providing; health bendit 
plans. 
Healthearrien. 

All health insunmcc compmia. 

Managed care health plans. 

Had.th c:are plans, including all health eerier. conduct
ing UR. 
Health insur-c:n. 

Had.th insuring corporatiOIIS. 

Any medical insunm.cc coverage, including HMOa, 
PPOa, illdenmity phua, MEWA1. 
Maaapd care plans (HMO. and p.tebcpcr PPOs). 

HMO• end UR agents. 

AllhealthiD.1unmce plan■ with UR. 

HMO. excludi..o.g TennCare. 

H~~iuunmcc curhn, HMO.and ~-care 
cntibe111. • 

Insuren, HMOs, TPA■• 

All UR entities. 

Health benefit plans except Medicaid program . 

Cmriars. 

lssau SUjirct .. llntew 

Medical necen.ity, invcatigational/GltpCrimental treat
ment; covered benefib involvingmedi.cal judgment. 
Issues relating to dctemiin.ation1 of medical neceuity. 

Expaimental ~ent for dying patieub; in 2000, 
expanded to ■criously debilitating diseuf:3/conditiom. 
Advenedeterminatiombaedonmedicalnoce■sity. 

Medical necessity, e.g., detcrmiDatiom not to certify 
~OBI, aenices, procedurm, or extmisi.on of stay. 
Issues related to denial, temsination or limitation of CO¥• 
ered.hcalthserviccs. 
ADylJR dettnu.Blllion resulli.Qginadimild., tamumtion 
or limitation of covered health beoofi.b. 
Mlygri11Yancamuw;oh-edintemallybythepl11n. 

Adverse outcomes concauing covered se:rvicn or ben· 
elits; experimental treatniesrts. 
Adwne dceiliom (not defined). 

Advene coveage deculiom based OJl medical necessity. 

Deniebofe.lCJ'Yi.ce, b'eauacnt, orpwc,edurobasedon 
medical necessity. 
Advcnc UR dctennination. 

Any final adverse detenoinaticm on tbegiounibof 
"medioal neceuity." 
Advenedetcrminatiomorcovcngedeniab. 

Coverage decisions tiaei:l on.medical neoclSity: 

Advenedctermittatiomrelistedtomedicalnooeuity. 

Complaints regarding adverse deciliom conoeming 
member. 
Adva11e health can, decit.iom; in-.tip,ional/experi. 
mental tn:atmellts. 
Any "advC111e detcnnination" IJUMSolvedint~yby 
the plan. 
"'Contested ~bnent covenige and Mnioe is1ues." 

Adveniedetetminatiom iac::lwling medical necmisity, 
experimental treatment. relatod to covered. scrvioes. 
Advene dctaminationa. 

Advcne detenninati.om; medical neceu:i.ty. 

Medical 1u1aes1ity, e.g. decisions to deuy, miuce or ter
minate benefits, or covenige/networl: i11U01. 
UR deteim.inations. 

Advenemedical neceuity datenninati.om and experi• 
mental treatmenb. 
My ded.lion, policy, oractimtofthe immerthataffem 
the covered. person. 
Experimental tteaiment fordyiDg pat:ie:o.t■; in 2000, 
expanded to cases involving medical. neoessity. 
Advene determinatiom bud onmedicalaeoessity. 

Danial of a grievancoregardi.ng medical DeC1111ity or 
appropriateneu. 
Only pro1pec;ti.veand ConctllTCD.t '"advene detemuna. 
tiom:" and all emorg:ency IU'Vice denial a. 
Medioal necessity and experimental tn=atment. 

Adv- medical ncces5ity deteaninations. 

Adverse medical necessity determinations. 

Griavau.ces, to be defined by eomrnim.onlCII". 

Adv enc medical nCCC1S11ity detemtinatiom. 

Medioal necessity, experimca.tal treatmeuta, pt"&-amting 
conditions. 
Denials of coverage or payment . 

Advane detm:nination, or experimental treetmont 
de<:i.iom. 

•Program oporatiooal date specified in law; howovor, many ,tates do not collect or Ideue data on their programs. or have only reoendy begun makiag lb.ta publicly evailable. 

Appendix ij American Assooistion of Hcalt_h Plans 



\. I· 

State-Mandated External Review, Health Law Perspectives, Health Law and Policy Instit... Page 1 of 3 

• State-Mandated External Review: 
Panacea, Empty Promise, or Modest Policy Success? 

By Mary R. Anderlik 
Health Law & Policy Institute 

In the continuing debate over how to balance cost-containment and patient protection in health 
care reform, external review of health plan decision making is a rare bird - a policy innovation 
championed by industry spokespeople and consumer advocates alike. Nearly half a decade 
into the experiment in the "laboratory of the states," some basis exists for a preliminary 
assessment. 

Background 

Two features of managed care were catalysts for external review. First, some health plans 
implemented prospective review for health plan coverage of surgeries and other expensive 
seNices, and concurrent review for extended hospitalizations. In contrast to traditional 
retrospective review of benefit claims, prospective or concurrent review focuses attention on 
the practical equivalence of third-party payment decisions and treatment decisions in an era of 
high-technology medicine. In many cases, an up-front denial from the health plan meant the 
patient could not obtain the service. Second, the prominence of cost-containment and profit 
motives in managed care made consumers distrustful of health plans' internal appeals 
mechanisms . 

• 
According to the Health Policy Tracking Service of the National Conference of State 
Legislatures, as of December 1999, 30 states and the District of Columbia had some form of 
external or independent review mandate. In addition, 1 O states have passed external review 
laws this year, the latest being Massachusetts in a bill signed by Gov. Paul Cellucci on July 21. 
Key issues for drafters include: 

• who controls the review process (e.g., is a state agency charged with selecting reviewers 
and coordinating referrals or does that power rest with the affected health plan); 

• who pays for the review; 
• what kinds of disputes are subject to review; 
• what criteria guide or constrain reviewers (e.g., are reviewers bound by the definition of 

medical necessity or experimental treatment in the insurance contract); 
• timetables for action, including filing deadlines and expedited review of urgent cases; and 
• whether reviewers' decisions are binding. 

Variation among the states on these and other particulars complicates assessment. See 
External Review of Health Plan Decisions and External Review of Health Plan Decisions: An 
Update from Kaiser Family Foundation. 

Data Concerning Performance 

The selection of criteria for assessment of a policy experiment is a tricky business. Even where 
there is agreement that something is important, measurement tools or data may be lacking . 

• 
For external review, the list would likely include consumer awareness of the availability of 
review, actual and perceived fairness and timeliness of review, consistency of decisions across 
cases and with professional standards, effect of implementation on the volume of lawsuits filed 

http://www.law.uh.edu/healthlawperspectives/Managed/000821State.html 1/24/2005 
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against health plans by consumers and on consumer trust in the health care system, and direct 
and indirect costs. 

Utilization of external review by consumers has been limited to date. According to data 
released by the American Association of Health Plans, the appeals rate per 10,000 covered 
lives in states with active programs ranges from a low of 0.1 in Missouri to a high of 1.3 in 
Texas, with the average somewhere around 0.6. There is nothing intrinsically bad about a low 
rate-it could reflect an absence of disputes or health plans' readiness to reverse denials at a 
point in the appeals process prior to issuance of a formal reviewer opinion, among other 
things. Still, low utilization numbers may be an indicator of lack of awareness. In its National 
Survey of Consumer Experiences with Health Plans, Kaiser Family Foundation found 
considerable confusion among consumers, with substantial percentages mistaken concerning 
the availability of external review in their states. 

Despite the many differences on specifics, most states with programs in place report that 
reviewers support consumers about half the time. (On July 20, Vermont officials reported that 
the majority of reviews in that state favored health plans, but with only 6 cases decided officials 
advised that any conclusions would be premature.) This result suggests success according to 
criteria of fairness and consistency-certainly a less balanced ratio would raise concerns that 
reviewers were biased in favor of one side or the other, and wildly different ratios across states 
might lead to skepticism about the possibility of consensus on standards of medical 
appropriateness. Direct costs appear reasonable, in the realm of $400-500 per case. For other 
areas of concern, reliable data is not yet available . 

• Legal and Other Challenges 

• 

The federal Employee Retirement Income Security Act, commonly referred to as ERISA, 
exempts employer self-insured plans from state regulation. Some health plans maintain that 
ERISA also blocks (in legal terms "preempts") any state law affecting benefit determinations. 
On July 27, the Fifth Circuit Court of Appeals affirmed its ruling that the Texas independent 
review organization (IRO) provisions are preempted by ERISA. At the same time, the Court 
hinted that it might bless some kind of anticipatory vicarious liability review: "We acknowledge 
that there is a powerful argument in support of an IRO procedure in which the only inquiry is 
whether a proposed treatment meets the standard of care demanded by Texas of 
physicians.: .. Under this view, what Texas can regulate through malpractice suits, Texas could 
also administratively regulate as a mandated term of insurance." Corporate Health Insurance 
v. Texas Dept. of Insurance (5th Cir. 2000) (ruling on state's petition for rehearing). A similar 
challenge has been leveled against the Illinois HMO Act. Somewhat ironically, Texas health 
plans have continued to embrace the state's IRO procedure, and at the national level 
accrediting agencies and trade organizations are working on their own external review 
requirements. · 

There is a possibility, now remote, that Congress will act to impose a uniform federal scheme. 
Otherwise, state regulators, and review panels, will need to strive for greater clarity concerning 
the goal of external review. As suggested in the preceding discussion, options include: 

• evaluating the appropriateness a requested service for the particular patient constrained 
only .by standards of sound medical practice, meaning that reviewers are charged with 
determining whether a requested service lies within the range of medically reasonable 
alternatives either without regard to contractual definitions of medical necessity and/or 

http://www.law.uh.edu/healthlawperspectives/Managed/000821State.html 1/24/2005 
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• 

experimental treatment or without regard to any term of the insurance contract (including 
the list of covered services and specific exclusions); 

• evaluating the appropriateness of a requested service for the particular patient 
constrained by all the terms of the particular insurance contract as well as standards of 
sound medical practice; and 

• testing denials against a malpractice standard, meaning that reviewers only decide 
against a health plan if a health care provider's failure to take action with respect to the 
requested service-it is unclear whether the action would be to offer, recommend, 
advocate for, or render the service-would constitute a breach of the applicable standard 
of care. 

A different kind of threat is transfer of risk to physicians, a new development emanating from 
California. External review is a response to distrust of health plans and does little to address 
concerns about physicians. 

Final answer? External review is a modest policy success, and much work remains to be done. 

08/21/00 

http://www.law.uh.edu/healthlawperspectives/Managed/000821State.html 1/24/2005 
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.- Testimony on Senate Bill Number 2282. 

Chairman Mutch, Vice Chairman Klein, and Committee Members. 

I am Bob Stroup, Deputy General Counsel at Blue Cross Blue Shield of North Dakota, and I appear 
this morning in opposition of Senate Bill Number 2282. 

Blue Cross Blue Shield of North Dakota (BCBSND) opposes this bill at many different levels and for 
many reasons, but it is best to analyze the basis of its opposition within the context that in its current 
state, the bill will create inconsistencies with current law and procedures, the proposed bill is fraught 
with uncertainty and, finally, there are not insignificant costs associated with the bill. 

In its current form, this bill adds a new level and layer of review to the claims process within an 
insurance company that will affect not only providers but applies to the interrelationships with 
consumers and members as well. 

Consistency. 

BCBSND established and updated its current claims and appeal processes in 2000 and 2001 to comply 
with the Department of Labor (DOL) claims and appeals procedures. These procedures apply equally 
to both self-funded and fully insured health plans. During the 2001 legislative session, this very 

_ a.chapter 26.1-26.4 was amended to meet and be consistent with the DOL claims and appeal 
..,,egulations. 

The proposed bill will alter these currently uniform procedures and create numerous inconsistencies 
within the claims and appeals processes used by insurers. 

One example of such an inconsistency may be found in the definitions used in the proposed bill. 
Several of these definitions are inconsistent with current federal guidelines, such as the term(s) 
"adverse decision" in the bill and "adverse benefit determination" in the DOL claims and appeals 
regulations. Similarly, there are terms used in the proposed bill that are not defined but that are 
defined under federal law or in the health benefit plans currently in place between -BCBSND and its 
members. One example of this is the term "medical necessity';_ 

Another inconsistency created in the proposed bill relates to the timeframes that are to be applied to the 
appeals process. Several of the timeframes set forth in the bill are inconsistent and violate current 
federal law. An example of this is the appeals period in place for reviewing claims involving 
emergency medical conditions. The proposed bill sets this timeframe at seven (7) days where the DOL 
requirement is set at seventy-two (72) hours. Such differences will create inconsistencies between the 
varying processes that will need to be addressed. 

One final inconsistency involves the fact that the proposed bill, even if it should be adopted, cannot be 
applied t<i self-funded health plans. As previously highlighted, currently, there is one appeals process 
· lace that applies to both self-funded and- fully insured plans. Enactment of the proposed bill in its 

ent form will result in separate claims and appeals processes being implemented for insured 
mess than used for self-funded business. This will result in inconsistencies and confusion for 

members/consumers through the fact that each will have differing appeal rights depending on the type 
of health benefit plan they have in place. It also will result in inconsistencies and confusion for 
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providers, who will have to make an up-front determination of what type of health plan their patients 
have so they will know what claims and appeals process is available. 

Confusion/Uncertainty. 

Senate Bili Number 2282 in its current format will also lead to confusion and uncertainty in the 
administration of health care services at many levels. 

One such unanswered issue and confusing aspect of the bill involves the fact that it cedes 
implementation to the North Dakota Department of Insurance, without addressing a multitude of 
important and significant issues: 

• How will the external review entity be established? 
• Who will monitor the review entity to ensure consistency and that decisions are based on 

medical evidence? 
• Where will the external review entity come from? 
• Are there going to be dollar thresholds for any appeals? 
• Are there going to be filing fees and, if so, who pays? 
• Are there filing deadlines? Will these comply with federal laws and benefit plan terms? 
• Will there be differences from contract terms and definitions/processes used by entity -

what are the "governing criteria" for the external appeals entity? 
• Who pays the costs of the review and administration? 
• What disputes are subject to review? 
• Are an external entity's decisions final and binding on the health plan? 
• Who can request an external review? 
• Will the confidentiality of the reviewer be assured and, if so, how will this confidentiality 

be reconciled with the DOL claims regulations? 
• How accessible is the external review process to those affected by it? 

These are all unanswered questions that lead to the discomfort of insurers such as BCBSND with this 
proposal. 

The failure to address these kinds of issues in Senate Bill Number 2282 also leads to potential legal 
uncertainty related to the validity of the statute in light of the health plan protections contained in the 
Employee Retirement Income Security Act (ERISA). Clearly, Senate Bill Number 2282 as proposed is 
a statute that relates to health benefit plans. As such, it is preempted by under ERISA." Although the 
validity of some external review statutes was upheld by the United States Supreme Court through Rush 
Prudential HMO, Inc. v. Moran, 536 U.S. 355 (2002) (upholding the validity of the external review 
laws in Illinois because these required what was tantamount to a second medical review of a claim), 
there is some authority to the contrary. See, e.g., Hawaii Management Alliance Association v. 
Insurance Commissioner, 100 P.3d 952 (Haw. 2004) (finding that the external claim review law in 
Hawaii was preempted under ERISA §502(a) because the law was merely another adjudication). 

Adoption of the proposed amendments in Senate Bill Number 2282 will also cause confusion because 

• 

of the administrative uncertainty it will create. This confusion is created through the fact that there 
will be different claims and appeals strictures between self-funded health plans than fully insured 
plans. There will also be confusion over whether or not the affected members are entitled to external 
review or not. 
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The proposed bill creates a costly and unfunded statutory mandate that will require compliance by 
msurers. 

Increased Premium and Health Plan Costs. 

The creation of an expansive mandated .external review process will act to increased premiums and 
costs to employers and consumer. A couple of estimates: 

• An increased cost of $1.20 per person annually, or a premium increase of two (2) to sixteen 
(16) cents per member per month. See, Annotated Bibliography on Health Plan External 
Grievance Review, page 1, citing "Estimated Costs of Selected Consumer Protection 
Proposals," prepared by Coopers & Lybrand for the Kaiser Family Foundation, April 1998 
( attached hereto as Attachment 1 ). 

• An estimation in California that there would be an increase of three (3) cents per enrollee per 
month, or a premium increase of .03 percent. See, Issue Brief: Independent Review of Health 
Plan Decisions, page 1, referencing a Price Waterhouse analysis for the Kaiser Family 
Foundation, August 1998 (attached hereto as Attachment 2). 

• The Congressional Budget Office (CBO) estimates the external review feature in the Patients' 
Bill of Rights Act of 1998 predicted a premium increase of .03%. See, Issue Brief, supra, page 
2. 

The increases anticipated by this external review mandate proposed in Senate Bill Number 2282 are in 
addition to the already escalating costs of health insurance and health care. 

"Hard" Costs of the External Review Process. 

In addition to the anticipated premium rate increases caused by the external review feature of Senate 
Bill Number 2282, there are hard costs associated with the actual review proceedings and 
administration of external review appeals. These "hard" costs are estimated as follows: 

• "We understand that a few Fortune 500 companies have recently sought estimates for the cost 
of external reviews in general . : . They estimate that external reviews cost between $1500 to 
$2000 per review." Testimony of Mark Waskow, National Federation of Independent Business, 
before the Senate Labor and Human Resources Committee, March 24, 1998. 

• "Costs of Reviews. Blue Cross and Blue Shield Plans in seven states were able to provide 
estimates of their average direct cost (i.e., external reviewer fee) for complying with the 
requirements of the external review process. Five Plans reported similar direct costs, ranging 
from $300 to $410 per case. The Plans with the largest average costs were New York at $600 
and Texas at $650. These costs reflect the cost of single physician reviewer." Legislative 
Report 18-00, "Impact of State External Review Laws", page 4, Blue Cross Blue Shield 
Association, June 23, 2000, (attached hereto as Attachment 3) . 

• "Direct costs appear reasonable, in the realm of $400-500 per case." Mark R. Anderlik, "State
Mandated External Review: Panacea, Empty Promise, or Modest Policy Success?", page 2, 
Health Law & Policy Institute, August 21, 2000 (attached hereto as Attachment 4). 
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•• There are also "indirect" costs 
external review process. 

involving administrative costs to prepare for and participate in the 

• "Only four Plans were able to estimate their average indirect costs. They include Arizona 
($150), Maryland ($500), New Jersey ($500-$1,000) and Rhode Island ($200). In addition, the 
Texas Plan provided detailed times estimates by task associated with the external review 
process which indicated that, on average, a Plan employee devotes between 5 and 5½ hours per 
case." See, Legislative Report, supra, at page 4. 

Here I am able to reference the actual costs to BCBSND in implementing the external review and other 
requirements set forth in Senate Bill Number 2282. The actual costs of the administrative burden of 
on-going implementation of the DOL Claims and Appeals regulations continues. The implementation 
costs affected nearly all systems and departments of the company including: Legal, Planning, Medical 
Management, Member Services, Provider Contracting, Contract Administration, Claims and 
Information Services with costs estimated currently at $360,000 ( cost estimates compiled from internal 
BCBSND data). The costs of implementing the changes contained in Senate Bill Number 2282 will 
have a similar fmancial impact, equating to a cost of $1.90 to $2.00 per contract per armum. 

Increased Claims Experience. 

· All surveys of claims and appeals procedures with an external · appeal aspect assume that this will 
exude a "trickle down" result by leading to health plan payment of more claims that would not have 
been paid absent the prospective external review. See, generally, "Independent Medical Review of 
Health Plan Coverage Decisions: Empowering Consumers with Solutions", Policy & Implications, 
American Association of Health Plans, April 2001 (attached hereto as Attachment 5). 

Infrequent Use of External Claims Programs. 

It appears clear that even where available, use of the external review process is infrequent. The use of 
external appeals mechanisms is not the most cost-effective approach to settle disputed health care 
claims because of the insignificant impact external review appeals have on the overall claims and 
appeal process and there must be a better, less expensive alternative. External review requirements are 
very expensive to implement, maintain and administer but have a relatively low impact on the number 
of cases and result in a negligible overall benefit to members. As a whole, the numbers are 
enlightening. The number of claims sent for external appeals are significantly less that one percent 
(!%)of all claims administered by an average health plan in toto. Of this less than one percent(!%), 
approximately fifty percent (50%) of cases appealed externally are reversed. See, generally, 
"Independent Medical Review", supra. Here is some actual data from Blue Cross Blue Shield of· 
Connecticut from 1998 to 2000: 59 total appeals submitted to the external review organization; of 
these 59 cases, fifty-three percent (53%) were decided in favor of the enrollees, forty-six percent (46%) 
affirmed the determination of the plan, and one percent (1 %) between the plan and enrollee. 

/JI.Alternatives. 

It seems clear that in its current form, Senate Bill Number 2282 applies to all claims disputed by 
enrollees or providers doing business with any utilization review organization, including health 
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insurance companies such as BCBSND. The position of the North Dakota Healthcare Association in 
supporting this legislation is that its purpose is to establish a mechanism to address claim payment 
disputes between insurance companies such as BCBSND and the providers of medical services. This 

.. 

• 

proposed bill extends significantly beyond this objective by requiring changes to the manner in which 
all claims are reviewed, most significantly by establishing the external review mechanism. As to the 
issue of concern with the North Dakota Healthcare Association, BCBSND views this matter as a 
private contracting issue between two arms-length business entities, who are sophisticated and able to 
resolve disputes without legislative intervention. There are already mechanisms in place to address 
such payment disputes contained in the BCBSND participating provider agreements. Similarly, there 
are dispute resolution procedures already contained within BCBSND programs that are implemented to 
review provider payment and reimbursement trends and practices. Finally, BCBSND has already 
undertaken a project to review alternate dispute mechanism programs, including external review, 
during the current fiscal year. 

For all of these reasons, BCBSND respectfully requests a DO NOT PASS on Senate Bill Number 
2282. 

Testimony provided on Tuesday, January 25, 2005, before the Senate Committee on Industry, Business 
and Labor, Roosevelt Park Room . 
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Legislative Report 18 - 00 June 23, 2000 

IMPACT OF STATE EXTERNAL REVIEW LAWS 

A primary focus of state lawmakers in recent years has been the creation of independent 
external review programs to resolve disputes between health plans and enrollees over 
coverage and payment matters. Prior to 1997, just five states had enacted some type of 
external review process. There has been an explosion of legislation since then and today 
there are mandatory review programs in 38 states and the District of Columbia (see 
Exhibit !) . 

. To learn what impact this priority legislation has had, Blue Cross and Blue Shield Plans 
in the 20 states with external review laws in effect for at least one year were recently 
surveyed. Regulators in 13 of these states have collected and made available industry
wide data on the actual number and outcomes of the external reviews performed to date . 
In the remaining seven states, either no external reviews have been completed, or 
industry-wide data on compliance with external review laws could not be obtained from 
state officials. 

This Issue Review presents preliminary findings from the 13 states in which regulators 
have collected industry-wide data on the prevalence, types and outcomes of external 
reviews. This data was either published by state officials or orally transmitted to Blue 
Cross and Blue Shield Plans. (It should be noted that the North Carolina data is limited 
because it only pertains to external reviews performed for enrollees of the Blue Cross and 
Blue Shield Plan.) In addition, Blue Cross and Blue Shield Plans in several of these 13 
states have been able to provide Plan-specific data on the costs of participating in external 
review and on satisfaction with the process itself. The Issue Review also presents 
observations as to whether external review appears to be meeting the objectives 
set forth in the enabling legislation. 

(Note: This survey dealt only with enrollee complaints or appeals of denials allowed 
under states' formal external review programs, and not with generalcomplaints filed with 
insurance regulators by consumers and health care providers.) 



.. 
Prevalence of Reviews 

The total number of external reviews performed by all health plans licensed in the 13 
states in question was not large. As set forth in Exhibit 2, some 4,922 external reviews 
have been performed cumulatively on eligible appeals cases since the institution of the 
programs. These reviews were performed over different timeframes that varied by state, 
as explained in Exhibit 2. The greatest numbers of reviews were amassed in Michigan 
(1,714) and Florida (1,000). The external review process has also generated considerable 
interest in several states where the intensity of public debate over managed care has been 
high: Texas (901), New York (345) and Arizona (326). 

Any assessment of the success of state external review efforts, should focus on the 
number and resolution of"eligible" appeals only. In order to become eligible, all 13 of 
the state laws require that emollees first go through a health plan's internal review system 
(exceptions are generally made for reviews involving medical emergencies). Blue Cross 
and Blue Shield Plans in these 13 states have reported that the great majority of their 
emollees' appeals are resolved during the two-tiered internal review process. Complaints 
not resolved internally may be submitted to either the state regulator or the independent 
review organization for consideration. These entities routinely perform a legitimate 
screening function to see if the disputes meet the law's eligibility requirements for 
external review. Maryland's experience is illustrative: 

• 'The agency received I ,063 complaints in which consumers or health care providers 
claimed that medically necessary care was denied. Of these cases, 753 were outside 
the Maryland Insurance Administration's jurisdiction due to federal laws such as 
ERISA, or because the health plan did not actually issue a denial, or the consumer 
had not filed an internal appeal with the health plan. Of the =aining 310 cases, the 
health plan reversed its initial denial during the MIA's investigation in 109 cases and 
I 10 (other) cases were withdrawn. Ultimately, the MIA investigated 91 cases to 
completion, which included full review by outside medical experts." (''Maryland 
Appeals & Grievances, MIA, April 17, 2000) 

Some observers have blamed the infrequent use of external review programs on "barriers 
to access" contained in the laws, such as claims thresholds, filing fees and filing 
deadlines \'External Review of Health Plan Decisions: An Update," Kaiser Family 
Foundation, May 2000). However, these so-called barriers do not appear to be a 
significant factor in 12 of the 13 state external review programs analyzed. Only one of 
the states in question requires a claims threshold to be met (i.e., a minimum dollar value 
of a requested service). Vermont law stipulates that the adverse determination to be 
reviewed must involve a request for a health plan to expend at least $100. Turning to 
filing fees, only five of the states surveyed require individuals to pay a nominal 
administrative fee that reflects the cost of processing a request for external review. 
Connecticut, New Jersey and Vermont regulators will waive the $25 f~ in financial 
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hardship cases. Enrollees may also be required to pay filing fees in Pennsylvania ($25) 
and New York ($50). 

A number of the external review programs do require enrollees to observe filing 
deadlines. These deadlines range from one to two years after receiving notice of an 
adverse determination (FL, MI), to a period of from 30 to 60 days (AZ, CT, MD, NJ, NY, 
RI), down to 15 days (PA). It can be argued that timely filing deadlines are necessary to 
ensure that external reviews are initiated and completed as expeditiously as practicable. 
Consumers benefit from speedy resolution of treatment denials because it facilitates-the 
prompt delivery of medically necessary care. In addition, the relevant medical evidence 
needed to conduct an external review is often best preserved when the review is prompt 

Rhode Island is the only case study state that imposed a potentially significant cost
sharing requirement on enrollees. The 1994 law required both parties to an external 
review to split the cost of conducting the review. The law was recently amended, 
however, so that if a denial is overturned in the future, the health plan will have to 
reimburse the appellant 

Types and Outcomes of Reviews 

Regulators in nine states indicated that for the industry as a whole, treatment denials 
based on medical necessity grounds generated the most external reviews (see Exhibit 2). 
Appeals of denials of requests for investigational procedures were also frequently 
recorded. In addition, the data indicates that a lesser, but still significant, number of 
external reviews involved requests for cosmetic surgery (MD, NJ, NC), for specialized 
drugs (NC, TIC), and for durable medical equipment (MD, TIC). 

The outcomes of the external reviews were remarkably similar, regardless of the size, 
geography or degree of urbanization of the states surveyed. In 11 of the 13 states, 
reviewers issued decisions in favor of enrollees roughly half of the time and they upheld 
health plan denials about half of the time. The exceptions are Michigan and North 
Carolina, where reviewers found in favor of health plans a clear majority of the time. 

Another interesting finding is that reviewers in five states issued industzy-wide decisions 
that were partially in favor of the enrollee and partially in favor of the health plan in a 
small number of cases. For instance, seven percent of the reviews performed in Texas 
fell into this category ( e.g., an enrollee's request for transplant surgery was approved, 
while the drugs were denied; or an enrollee's request for several DME items was honored 
in part). 
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Costs of Reviews 

Blue Cross and Blue Shield Plans in seveo states were able to provide estimates of their 
average direct cost (i.e., external medical reviewer fee) for complying with the 
requiremeots of the external review process. Five Plans reported similar direct costs, 
ranging from $300 to $410 per case. The Plans with the largest average direct costs were 
New York at $600 and Texas at $650. These figures reflect the cost of a single physician 
reviewer. 

Only four Plans were able to estimate their average indirect costs (i.e., administrative 
costs to prepare for and participate in the review process). They include Arizona ($150), 
Maryland ($500), New Jersey ($500 - $1,000) and Rhode Island ($200). In addition, the 
Texas Plan provided detailed time estimates by task associated with the external review 
process which indicate that, on average, a Plan employee devotes between 5 and 5 ½ 
hours per case. 

Health Plan Compliance with Review Decisions 

Survey respondeots were asked whether their Plan accepted or appealed the decisions of 
the external reviewer. BCBS Plans in six states where the decisions are binding on health 
plans replied that they did not appeal decisions (CA, CT, NY, NC, RI, TX). On the other 
hand, BCBS Plans in Maryland, Michigan and V =ont, where review decisions are also 
binding on health plans, indicated that they occasionally appealed a decision. In all 
cases, however, Plans have ultimately complied with the decisions of the external review 
entities. 

In Arizona and New Jersey, external review decisions have beeo advisory to health plans. 
Blue Cross and Blue Shield Plans in these states said they have appealed some decisions 
in the interest of promoting quality care and upholding medical necessity standards. 
(Both the Arizona and New Jersey external review laws were amended this year to make 
external review decisions binding on health plans in the future.) 

Blue Cross and Blue Shield Plans were also queried as to whether the existence of their 
state's external review process served as an adequate alternative to litigation. In other 
words, did the existence of external review deter enrollees from filing suit against the 
plan? Blue Cross and Blue Shield Plans in five states said they thought it did. For 
example, according to Blue Cross and Blue Shield Plans in New Yorl<, "A determined 
enrollee is not barred by the external appeal process from pursuing a claim in court, 
however, the fact that an independent party has sided with the health plan is an obvious 
deterrent" Four other Plan respondents thought it was too early to assess whether 
external review served such a deterrent function, while one Plan thought it did not. 
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Satisfaction with External Review Process 

• "In your opinion, is the external review process fair, objective and speedy?" 

Swvey findings revealed that Blue Cross and Blue Shield Plans in six states (AZ, CA, 
CT, MI, NY, RI) believe their external review process is fair, objective and speedy. The 
Texas and Vermont Plans said that it is too early to form a conclusion. 

Three other Plans offered critical assessments of their programs to date. Blue Cross and 
Blue Shield of Maryland said that while the program is satisfactory overall, sometimes its 
denials of enrollee requests for investigational treatments were reversed by the external 
review entity without adequate justification based on the scientific evidence and peer
reviewed medical criteria. In New Jersey, the Plan replied that sometimes its enrollees' 
cases involving cosmetic surgery were decided by external reviewers without properly 
taking the terms of coverage and the medical evidence into account 

Finally, Blue Cross and Blue Shield ofNorth Carolina responded that the state's external 
review process is too cumbersome to be speedy. North Carolina law generally requires 
external review decisions to·be made by a panel ofthree·reviewers. 

The external review laws in the states surveyed strive to achieve a speedy decision by 
generally requiring that standard reviews be completed within 30 worldng days after the 
request or after receipt of necessary documentation. In addition, most states have 
established an expedited process for emergency cases wherein reviews must be 
performed within 72 hours of the request (see Exhibit 3). 

• "Are you satisfied with the quality and consistency of the external review 
entities?" 

Blue Cross and Blue Shield Plans in the following five states answered positively: 
Arizona, Michigan, New Yorlc, Rhode Island and Texas. However, Plans in Connecticut, 
Maryland and New Jersey are not generally satisfied with the performance of all of their 
external reviewers. 

The Connecticut Plan commented that one of 1he three review entities used by 1he state 
insurance department sometimes appeared to favor the enrollee's perspective, instead of 
maintaining strict objectivity in decision making. The Maryland Plan indicated that it is 
concerned because occasionally there are inconsistencies on 1he part of external · 
reviewers that have resulted in different outcomes in similar cases. The dissatisfaction of 
the New Jersey Plan with its external reviewers is described above. 
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• ''Do your enrollees appear to be aware of and satisfied with external review?" 

Plan answers to this question were divided into two parts: degree of enrollee awareness 
and degree of enrollee satisfaction. Blue Cross and Blue Shield Plans generally said they 
believed their enrollees were aware of their right to request an external review. This is 
not surprising given the fact that state external review laws require health plans to 
routinely inform members of their rights of appeal whenever a denial of coverage is 
issued, as well as in other ways. Toe experience of the Rhode Island Plan is typical: ''We 
notify our enrollees of the right to external appeal whenever a service is denied for 
medical necessity. There is also information regarding external appeals in our Subscnber 
Agreements, Member Handbooks and on our web page." 

Toe availability of external reviews is also publicized by state officials. For instance, 
regulators in Connecticut, New Jersey and Pennsylvania either prepare and distribute 
consumer brochures on the topic or include information on the external review process in 
an annual HMO report card Toe Texas Department of Insurance maintains a toll free 
hot-line to contact independent review organizations and posts information on its web 
page. In Florida, state officials periodically notify enrollees directly of their right to an 
·external review of an-adverse determination. 

Regarding enrollee satisfaction, the Plans in New York and Texas reported that their 
members appeared to be satisfied with the external review process. On the other hand, 
most Blue Cross and Blue Shield Plans answered that they simply did not know or it was 
premature to assess whether their enrollees were satisfied with how the external review 
program was working. It should be pointed out that neither the Plans surveyed, nor their 
regulators, have conducted a scientific consumer satisfaction survey to formally evaluate 
their external review programs. 

Observations on State Experience with External Review 

While most state external review programs have not established sufficient track records 
to make definitive conclusions, several important inferences can be drawn from the Blue 
Cross and Blue Shield survey with respect to these 13 states. In these states: 

• Health plan enrollees seek external reviews infrequently. Because most disputes are 
satisfactorily resolved during internal review, there is less need to invoke external 
review, which represents the final step of a comprehensive process. 

• State laws do not appear to have placed unreasonable barriers on the use of external 
review by conswners. 
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• The key measure of success is not how many reviews are performed, but whether 
those enrollees who legitimately need external review have access to it 

• Comprehensive efforts are made by health plans and state officials to ensure that 
enrollees who most need to avail themselves of external review are informed of their 
rights. 

• External review entities uphold health plan denials roughly half of the time, while 
finding in favor of the enrollee approximately half of the time. 

• Most Blue Cross and Blue Shield Plans responding to the survey believe their state 
external review process is fair and objective. However, several Plans pointed to the 
need for better oversight of external review entities to ensure that their decisions are 
consistent and based on the medical evidence. 

• The cost to health plans of performing external reviews would be substantially higher 
in the absence of appropriate safeguards to ensure that only meritorious cases receive 
external review. 

• External review programs that involve a three-member panel of reviewers result in a 
relatively cumbersome and slower process . 

For more information on state external review laws and programs, Plans can call Susan 
Laudicina at 202.626.4803. 
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SCOPE OF STATE EXTERNAL GRIEVANCE REVIEW LAWS 
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IMPACT OF STATE EXTERNAL REVIEW LAWS 
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123 

59 

1,000 

91 

1,714 

July 1998-
Decernber 1999 

January 1999-
April 2000 

April 1998-
January 2000 

July 1997-
April 2000 

January 1999 -
December 1999 

Treatment denials 
Payment denials 
Requests for non-par MDs 
Investigational procedures 

Investigationalprocedures 

Treatment denials 
Investigational procedures 

Not available 

Treatment denials 
Cosmetic surgery 
Requests for DME 

December 1986 - I Payment denials 
April 2000 

39% decided for enrollees 
61 % decided for plans 

41 % decided for enrollees 
59% decided for plans 

53% decided for enrollees 
46% decided for plans 

I% decided for both 

49% decided for enrollees 
51 % decided for plans 

43% decided for enrollees 
49% decided for plans 

8% decided for both 

19% decided for enrollees 
77% decided for plans 
4% decided for both 

-~~;,~J,-~ffi~~~lp),\ 
$150 indirect costs 

Not available 

Costs borne by DOI budget 

Not available 

$410 direct costs 

$300 indirect costs 

Not available 

Source: Table compiled by Blue Cross Blue and Shield Association, June 2000, based on data collected by state insurance regulators. Cost 
data was estimated by individual Blue Cross and Blue Shield Plans. 
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345 

65 
(BCBS only) 

45 

169 

901 
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March 1997-
July 1998 

July 1999-
February 2000 

January1999-
April 2000 

Treatment denials 
Payment denials 
Cosmetic surgery 

Treatment denials 
Investigational procedures 
Clinical trials 

Payment denials 
Investigational procedures 
Specialized drugs 
Cosmetic surgery 

January 1999 - I Treatment denials 
April 2000 

January 1994- I Treatment denials 
April 2000 

Treatment denials 
I N ovem1?er 1997 -1 Investigational procedures 

Apnl 2000 Specialized drugs 
Requests for DME 

I July 1999- I Treatment denials 
May2000 

42% decided for enrollees 
58% decided for plans 

47% depicted for enrollees 
53% decided for plans 

17% decided for enrollees 
75% decided for plans 

8% decided for both 

49% decided for enrollees 
5 I% decided for plans . 

53% decided for enrollees 
47% decided for plans 

49% decided for enrollees 
44% decided for plans 

7% decided for both 

40% decided for enrollees 
60% decided for plans 

$375 direct costs 

$500 - $1,000 indirect costs 

$600 direct costs 

indirect costs unlrnown 

Not available 

Not available 

, $370 direct costs 

$200 indirect costs 

$650 direct costs 

I indirect costs unlrnown 

$375 direct costs 

I indirect costs unlrnown 

Source: Table compiled by Blue Cross Blue and Shield Association, June 2000, based on data collected by state insurance regulators. Cost 
data was estimated by individual Blue Cross and Blue Shield Plans. 
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Exhibit3 

TIIVIEFRAIVIES FOR EXTERNAL REVIEW DECISIONS 

30 days of request 72 hours 

50 days of request 72 hours 

30 working days 

50 days of request 

15 working days after hearing 24 hours 

15 working days 72 hours 

30 days after hearing 

5 days 24 hours 

15 working days 72 hours 

30 days of request 72 hours 

30 working days 7 days 

21 days of request+ 14 extension 24-48 hours 

30 days 72 hours 

30 working days of request 24 hours 

40 days of request 72 hours 

20 days 

20 days 72 hours 

30 working days 

30 days 

30 days of request 72 hours 

52 days of request 4 days 

30 days of request 7 days 

30 days 72 hours 

60 days of request 

10 working days 48 hours 

30 days 7 days 

20 days of request 8 days of request 

30 working days of request 

20 days of request 8 days of request 

"Unless otherwise indicated, specified timeframes are ·within_ days after receipt of necessary 
documentation.• The only exceptions are laws in KS, NM and RI which do not refer to necessary 
documentation. 

Source: Blue Cross and Blue Shield Association, April 2000 
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SB2282 relates to a statute that passed during my tenure as Deputy 
Insurance Commissioner under Earl Pomeroy in the 1991 legislative session. 
Those of you who were on the committee at the time will probably recall 
that I could hardly spell insurance much less explain the intricacies of 
Utilization Review. 

Here we are some seven legislative sessions later still trying to get it right. 
When I first heard of UR the providers wanted access to payment criteria. 
On the other hand, insurers were fearful that such a move would jeopardize 
the keys to the vault. We ended up comprising by allowing specialists to 
review cases and the criteria in their specific field. I can't accurately recall 
the chronology, but over the years we adjusted the timelines for review, 
made sure that a prudent person received appropriate emergency care, on 
and on. Last session we instituted the DOL rules so that Utilization Reviews 
would be standardized no matter ii.1:IJ.e insurance product was fully insured 
or self funded. All plans, providers, and, most importantly our members 
came under one set of rules for Utilization Review. 

And now we're back with SB2282 and we're left in a quandary as to why. 
BCBSND has always been-on the- forefront' of utilization review .. :we -. 
understand that our members need whatever treatment the doctor has 
ordered and the last thing anyone needs when they're sick is a hassle from 
their insurance company. 

Health care is a vulnerable purchase, when we're sick we really don't care 
what it costs we'll spend everything we have to save a loved one or our self. 
Our role at Blue Cross puts us between providers, members, and patients. 
Our task is to help our members receive the finest care they can get and to 
do that we, like our providers and patients, often find our selves out on the 
frontiers of the art of medicine. 

We at Blue Cross are constantly asked to approve new treatments, to 
reimburse new life saving techniques, new technology, approve new drugs, 
on and on and on. The art of medicine is in a constant state of 
evolution ... miracles today will become ho-hum stuff of tomorrow ... and so 
far we Americans have been willing to fund these miracles. 

But for how long? Last Friday I was talking with a couple of our Bismarck 
based sales guys and they were bemoaning the fact that they were about to 
hand a couple of businesses premiums that exceeded $1200/month. 

I remember back in 1987 when then Blue Cross President Hale Laybom 
took a large group of us legislators to lunch and informed us that if we 
weren't careful premiums will hit $300/month. Here we are 18 years later 
and premiums are four times that fear. 



\ 

We do what we do at Blue Cross for around $.08 on the dollar so $.92 of 
every dollar goes to pay health care claims, thus we mirror the costs of 
health care in North Dakota. One is left to wonder how much longer can 
this health care conundrum go on. 

Can't we insurers stop the price spiral? One of the few ways we can 
control costs is to review the utilization of our members. We think we do a 
good job until another bill like 2282 comes along and we once again get the 
opportunity to review our utilization review process for you. 

We oppose 2282 for a variety of reasons, as Bob Stroup will explain 
shortly, we already do a good job of reviewing utilization and establishing 
prices for any given medical procedure given to us. We have expended a lot 
of resources complying with the existing law and we believe our system is 
not only more than adequate but open to whatever inspections the insurance 
colillilissioner, legislators, providers, or members might want to conduct. 

We have a solid internal and external review process based on the best 
medical knowledge available to us. It's not uncolillilon for our stances to be 
overturned or adjusted upon· appeal nor is it uncolillilon for our position to be 
upheld:.: each case is taken on its merifs and we think the system is fair .. 

I'd like to introduce you to Bob Stroup our legal counsel on this issue to 
give you a better understanding of the details involved 2282 ... and further 
shore up our opposition to this bill. 

Dan Ulmer 
A VP Government Relations BCBSND 
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Rod St. Aubyn 

From: Rod St.Aubyn[rod.sl.aubyn@noridian.com] 

Sent: Tuesday, February 08, 2005 6:26 AM 

To: Joel Heitkamp; April Fairfield; Duane Mutch; Jerry Klein; Duaine Espegard 

Subject: SB 2282 

Please look at 26.1-26.4 (and page 2, lines 30-31 and on page 3, lines 1-7 of SB 2282) for the definitions of 
"Retrospective" and "Utilization Review". Retrospective is one type of utilization review. In Retrospective Review 
it says that it "means utilization review of medical necessity which is conducted after services have been provided 
to a patient, but does not include the review of a claim that is limited to an evaluation of reimbursement 
levels, veracity of documentation, accuracy of coding, or adjudication for payment." (emphasis added by 
me.) The balded statement is exactly what Chip Thomas is using for his examples in his testimony. Those were 
the result of DRG validation, a form of audit. It is not that we denied coverage for a member, but that we 
disagreed how it was coded and to be reimbursed. As a result, his bill will do nothing to correct what he points 
out as a problem. The language that I bolded are still in the bill. Utilization Review has nothing to do with how 
much a service is reimbursed. This entire chapter, which this bill sets out to amend, is being totally changed with 
their intent to review how services are being reimbursed. 

I hope to have time with your committee today to point out a few issues. The issue discussed has been reduction 
of payments through! the DRG Validation Process. This type of audit was requested to be done by our consumer 
majority Board. The Board members can be found at this link: httg://bcbsnctcom/about/corp board.html 
We have a fidicuary responsibility to our members. 

The first point I want to make, this should not be a legislative issue. No one forces any provider to sign a 
contract with BCBSND. The providers have ever right and some contractual responsibilities to deal with us first. 
If that doesn't work, they have every right to deal with our Board, which I might add is comprised of 13 members -
5 of which represent the providers. In addition, the Hospital Association and the Medical Association appear at 
the request of the Board annually. During their most recent appearance, NDHA on August 27, 2004 and NOMA 
on October 22, 2004, just brief mention was made of issues such as this. In fact, only one issue dealt with 
Utilization Review, but did not deal with the DRG validation. I have included their comments from their power 
point presentations below: 

NDHA (8/27/04) - One bullet point out of 37 slides with multiple points in each slide. 

The Plan's utilization review program should be evaluated and steps taken as required to insure payment for 
medically necessary services. 

NOMA (10122104) - One bullet point out of 36 slides with multiple points in each slide. 

Develop a forum to address ongoing concern over BCBSND utilization review practices (e.g., 
retrospective reviews, level of care determinations) to ensure payment for medically-necessary 
care. 

Not even 2 Board meetings have passed since that last recommendation, and we now have a bill draft on an 
issue which is not even "Utilization Review". 

The providers have other recourses as well. They can take their disputes to court. We do have that occasionally 
and are currently dealing with an issue as we speak. It is not a common problem, but that recourse is definitely 
available to them. In addition, the provider can elect to go non-participating and not sign a contract. That option 
is not something that is in the best interest of our members and we would try to avoid that option, however, it is 
still an option available by the provider. Then they are not bound by any of our decisions of payment amounts . 
They then have the legal right to collect their charges from our member. 

The second point I wanted to make is you are considering a bill in which we don't know what the finished product 
will look like. That is left up to the Insurance Commissioner through rule making process. This is a significant 
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policy issue and should be clearly spelled out in bill form . 

Our staff is trying to find information concerning the 100+ DRG validation appeals in regards to facilities. The 
dollar amounts for each appeal will take longer to research. They hope to have the list of facilites included in 
these appeals this afternoon. I urge you to consider this issue carefully and hopefully realize that this is a 
contractual issue between two parties and not a legislative issue. I look forward to visiting with you all later. Rod 

Rod St. Aubyn 
Director - Government Relations 
Noridian Mutual Insurance Co. 
4510 13th Avenue SW 
Fargo, ND 58121-0001 
701-282-1847 
email - rod.st.aubyn@noridian.com 

Confidentiality Notice: This e-mail message is for the sole use of the intended recipient(s) and may contain confidential and 
privileged information. Any unauthorized review, use, disclosure, distribution, or copying is prohibited. If you are not the 
intended recipient(s), please contact the sender by replying to this e-mail and destroy/delete all copies of this e-mail message . 

2/8/2005 
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CHAPTER 26.1-26.4 

HEALTH CARE SERVICE UTILIZATION REVIEW 

26.1-26.4-01. Purpose. The purpose of this chapter is to: 

1. Promote the delivery of quality health care in a cost-effective manner; 

2. Assure that utilization review agents adhere to reasonable standards for conducting 
utilization review; 

3. Foster greater coordination and cooperation between health care providers and 
utilization review agents; 

4. Improve communications and knowledge of benefits among all parties concerned 
before expenses are incurred; and · 

5. Ensure that utilization review agents maintain the confidentiality of medical records 
in accordance with applicable laws. 

26.1-26.4-02. Definitions. For purposes of this chapter, unless the context requires 
otherwise: 

1. "Commissioner'' means the insurance commissioner. 

2. "Emergency medical condition" means a medical condition of recent onset and 
severity, including severe pain, that would lead a prudent layperson acting 
reasonably and possessing an average knowledge of health and medicine to believe 
that the absence of immediate medical attention could reasonably be expected to 
result in serious impairment to bodily function, serious dysfunction of any bodily 
organ or part, or would place the person's health, or with respect to a pregnant 
woman the health of the woman or her unborn child, in serious jeopardy. 

3. "Emergency services" means health care services, supplies, or treatments furnished 
or required to screen, evaluate, and treat an emergency medical condition. 

4. "Enrollee" means an individual who has contracted for or who participates in 
coverage under an insurance policy, a health maintenance organization contract, a 
health service corporation contract, an employee welfare benefit plan, a hospital or 
medical services plan, or any other benefit program providing payment, 
reimbursement, or indemnification for health care costs for the individual or the 
individual's eligible dependents. 

5. "Health care insurer" includes an insurance company as defined in section 
26.1-02-01, a health service corporation as defined in section 26.1-17-01, a health 
maintenance organization as defined in section 26.1-18.1-01, and a fraternal benefit 
society as defined in section 26.1; 15.1-02. 

6. "Provider of record" means the physician or other licensed practitioner identified to 
the utilization review agent as having primary responsibility for the care, treatment, 
and services rendered to an individual. 

7. "Retrospective" means utilization review of medical necessity which is conducted 
after services have been provided to a patient, but does not include the review of a 
claim that is limited to an evaluation of reimbursement levels, veracity of 
documentation, accuracy of coding, or adjudication for payment. 

8. "Utilization review" means a system for prospective, retrospective, and concurrent 
review of the necessity and appropriateness in the allocation of health care 
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resources and services that are subject to state insurance regulation and which are 
given or proposed to be given to an individual within this state. Utilization review 
does not include elective requests for clarification of coverage. 

9. "Utilization review agent" means any person or entity performing utilization review, 
except: 

a. An agency of the federal government; or 

b. An agent acting on behalf of the federal government or the department of 
human services, but only to the extent that the agent is providing services to 
the federal government or the department of human services. 

26.1-26.4-03. Certification. A utilization review agent may not conduct utilization review 
in this state unless the utilization review agent has certified to the commissioner in writing that the 
agent is in compliance with section 26.1-26.4-04. Certification must be made annually on or 
before March first of each calendar year. In addition, a utilization review agent must file the 
following information: 

1 . The name, address, telephone number, and normal business hours of the utilization 
review agent. 

2. The name and telephone number of a person for the commissioner to contact. 

3. A description of the appeal procedures for utilization review determinations. 

4. A list of the third-party payers for whom the private review agent is performing 
utilization review in the state. 

A provider may request that a utilization review agent furnish the provider with the medical review 
criteria to be used in evaluating proposed or delivered health care services. Any material 
changes in the information filed in accordance with this section must be filed with the 
commissioner within thirty days of the change. 

26.1-26.4-04. Minimum standards of utilization review agents. All utilization review 
agents must meet the following minimum standards: 

1 . Notification of a determination by the utilization review agent must be provided to the 
enrollee or other appropriate individual in accordance with 29 U.S.C. 1133 and the 
timeframes set forth in 29 CFR 2560.503-1. 

2. Any determination by a utilization review agent as to the necessity or 
appropriateness of an admission, service, or procedure must be reviewed by a 
physician or, if appropriate, a licensed psychologist, or determined in accordance 
with standards or guidelines approved by a physician or licensed psychologist. 

3. Any notification of a determination not to certify an admission or service or 
procedure must include the information required by 29 U.S.C. 1133 and 29 CFR 
2560.503-1 . 

4. Utilization review agents shall maintain and make available a written description of 
the appeal procedure by which enrollees or the provider of record may seek review 
of determinations by the utilization review agent. The appeal procedure must 
provide for the following: 

a. On appeal, all determinations not to certify an admission, service, or procedure 
as being necessary or appropriate must be made by a physician or, if 
appropriate, a licensed psychologist. 

Page No. 2 



b. Utilization review agents shall complete the adjudication of appeals of 
determinations not to certify admissions, services, and procedures in 
accordance with 29 U.S.C. 1133 and the timeframes for appeals set forth in 29 
CFR 2560.503-1 . 

c. Utilization review agents shall provide for an expedited appeals process 
complying with 29 U.S.C. 1133 and 29 CFR 2560.503-1. 

5. Utilization review agents shall make staff available by toll-free telephone at least 
forty hours per week during normal business hours. 

6. Utilization review agents shall have a telephone system capable of accepting or 
recording incoming telephone calls during other than normal business hours and 
shall respond to these calls within two working days. 

7. Utilization review agents shall comply with all applicable laws to protect 
confidentiality of individual medical records. 

8. Psychologists making utilization review determinations shall have current licenses 
from the state board of psychologist examiners. Physicians making utilization 
review determinations shall have current licenses from the state board of medical 
examiners. 

9. When conducting utilization review or making a benefit determination for emergency 
services: 

a. A utilization review agent may not deny coverage for emergency services and 
may not require prior authorization of these services. 

b. Coverage of emergency services is subject to applicable copayments, 
coinsurance, and deductibles. 

10. When an initial appeal to reverse a determination is unsuccessful, a subsequent 
determination regarding hospital, medical, or other health care services provided or 
to be provided to a patient which may result in a denial of third-party reimbursement 
or a denial of precertification for that service must include the evaluation, findings, 
and concurrence of a physician trained in the relevant specialty to make a final 
determination that care provided or to be provided was, is, or may be medically 
inappropriate. 

However, the commissioner may find that the standards in this section have been met if the 
utilization review agent has received approval or accreditation by a utilization review accreditation 
organization. 

26.1-26.4-04.1. Utilization review in this state - Conditions of employment. A 
utilization review agent is deemed to be conducting utilization review in this state if the agent 
conducts utilization review involving services rendered or to be rendered in the state regardless 
of where the agent actually performs the utilization review. No person may be employed or 
compensated as a private review agent under any agreement or contract when compensation of 
the review agent is contingent upon a denial or reduction in the payment for hospital, medical, or 
other health care services. 

26.1-26.4-04.2. Utilization review - Duty of health care insurers. A health care insurer 
that contracts with another entity to perform utilization review on its behalf remains responsible to 
ensure that all the requirements of this chapter are met to the same extent the health care 
insurer would be if it performed the utilization review itself. 

26.1-26.4-05. Utilization review agent violations - Penalty. Whenever the 
commissioner has reason to believe that a utilization review agent subject to this chapter has 
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been or is engaged in conduct that violates section 26.1-26.4-03 or 26.1-26.4-04, the 
commissioner shall notify the utilization review agent of the alleged violation. The utilization 
review agent has thirty days from the date the notice is received to respond to the alleged 
violation. 

If the commissioner believes that the utilization review agent has violated this chapter, or 
is not satisfied that the alleged violation has been corrected, the commissioner shall conduct a 
hearing on the alleged violation in accordance with chapter 28-32. 

If, after the hearing, the commissioner determines that the utilization review agent has 
engaged in violations of this chapter, the commissioner shall reduce the findings to writing and 
shall issue and cause to be served upon the utilization review agent a copy of the findings and an 
order requiring the utilization review agent to cease and desist from engaging in the violations. 
The commissioner may also, at the commissioner's discretion, order: 

1. Payment of a penalty of not more than ten thousand dollars for a violation that 
occurred with such frequency as to indicate a general business practice; or 

2. Suspension or revocation of the authority to do business in this state as a utilization 
review agent if the utilization review agent knew that the act was in violation of this 
chapter. 
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Board of Directors 

BCBSND is directed by a board of 13 men and women who represent business, government, health care , 
education .. All are committed to improving the quality of life and health in North Dakota. 

The Board meets six times a year. Committees meet three to five times a year. Each Director serves on t, 
committees, namely: Audit & Compliance, Governance & Nominating, Human Resources & Compensation, 
Finance & Investment, and the Quality Committee. 

Officers of the Board 
The present composition of the Board of Directors is eight Consumer Directors and Five Provider Directors 
Frank Keogh, President of American State Bank and Trust Co., Williston, Is Chairman of the Board. Dr. 
Robert Grossman, United Clinics P.C., Hettinger, is Vice Chairman; and Dennis Elbert, Ph.D. is 
Secretary/Treasurer. 

Current Board Members 

LI Julie Blehm, M.D. 

II Jane Bissel 
MeritCare Mercy Hospital 
Fargo, N.D . Valley City, N.D. . 

II Robert Grossman, M.D. 

~ 
John Coughlin 

United Clinics P.C. Coughlin Construction 
Hettinger, N.D. 

. 

. Co. 
Minot, N.D. 

II Richard Johnsen ii Dennis Elbert, Ph.D. 
Johnsen Trailer Sales, Inc. University of North 
Bismarck, N.D. Dakota 

Grand Forks, N.D. 

It 
Frank Keogh 

11 
Roger Kenner 

American State Bank and Kenner Seed and 
Trust Co . Simmental Ranch . 

Williston, N.D. Leeds, N.D. 

I! 
Laura Carley ll Mary Wakefield, R.N. 
Industrial Builders Ph.D. 
West Fargo, N.D. University of North 

Dakota 
Grand Forks, N.D. 

■ 
Robert Lamp m Mark Sanford, Ed. D. 
Association Services Inc. Grand Forks Public 
Fargo, N.D. 

~ 

Schools . 

Grand Forks, N.D. 

II Gary Miller 
St. Alexius Medical Center 
Bismarck, N.D. 



2005 Senate Bill No. 2282 
Testimony before the House Industry, Business, and Labor Committee 

Presented by: Timothy J. Wahlin 
Staff Counsel 

Workforce Safety & Insurance 
January 25, 2005 

Mr. Chairman, Members of the Committee: 

My name is Tim Wahlin and I am Staff Counsel with Workforce Safety & Insurance. I am here to testify in 

support of 2005 Senate Bill No. 2282 as amended. This bill proposes changes to the North Dakota 

Insurance Commissioner's Office requiring him to set up an External Review.Organization in order to 

conduct reviews of adverse treatment decisions arising between providers and insurers. 

Currently, WSI is not overseen by the North Dakota Insurance Commissioner's office. WSI operates as 

the sole provider of workers compensation insurance in North Dakota which arises from a Constitutional 

,

mandate. 

WSI would offer an amendment removing section 4 from the bill. 

r 

Senate Bill No. 2282, as it exists, would at section 4, alter WSl's dispute resolution decision process 

which currently exists. As it is, should a dispute arise over an Injured Workers' course of treatment, the 

provider may elect to enter WSl's binding dispute resolution service. This process is set forth at 

N.D.Admin. Rule section 92-01-02-46. This generally includes another medical review, by an appropriate 

outside professional regarding the advisability of the requested treatment. It includes an exchange of 

opinions between the provider and reviewer. This system has been in place since 1994 and has 

operated without any significant problems. 

Under this bill, without our amendment, the legislation will add another layer of review. 

1 



The Board of Director's for WSI is not intrinsically opposed to this possibility. While on its face the 

process appears duplicative, if in practice this process adds value for our providers, we believe WSI has 

the ability to participate in the External Review established within this legislation, should there be no 

objection from the Insurance Department. 

Consistent with this, WSI would offer this amendment removing Section 4 from the bill entirely. 

2 
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TESTIMONY BEFORE THE SENATE INDUSTRY BUSINESS & LABOR COMMITTEE 

REGARDING SENATE BILL 2282 

JANUARY 25, 2005 

. Chairman Mutch, members of the committee, I am David Zentner, Director of 

Medical Services for the Department of Human Services. I appear before you to 

provide Information and to express concerns about how this bill will affect the 

Medicaid program. 

The bill requires the Department of Human Services through the Medicaid 

program to participate in the external review process proposed in this bill. 

Section 2, paragraph 11, on lines 8 through 10, on page 5 requires our 

participation. 

The ·Department has numerous concerns regarding this proposed legislation . 

First, it appears that any decision made by the external review organization would 

be binding on the Department. Section 4, paragraph 3 indicates that a written 

decision is provided. It does not indicate what recourse our office would have if 

the decision were adverse to the Department. Attached is a letter dated May 26, 

2004 from the Centers for Medicare and Medicaid Services that indicates the 

Medicaid agency may not delegate or permit others to substitute their judgment 

for the agency's. This proposed law would appear to be in conflict with this 

federal regulation. The Department would still need to be able to make the final 

determination even if the external review organization overturned our original 

decision. 

Lines 3 through 8 on page 5, permits either a provider, or in the case of Medicaid, 

a recipient to use this process to appeal a decision. The Department has an 

appeal process that permits a recipient to appeal any adverse decision through 

the administrative appeal process outlined in federal regulations. A second 
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appeal process for Medicaid recipients would be redundant and confusing for 

recipients. 

Much of the language of the bill relates to medical insurance. The Medicaid 

program is a joint federal and state program that uses taxpayer funds to pay for 

medical services for low-income households. Language such as insured, insure, 

and insured's contract, are not terms associated with the Medicaid program. 

Eligibility for Medicaid is a means tested process. There is no contract. 

Recipients receive a package of services from providers who agree to enroll in 

the Medicaid program. If the Medicaid program is to be included in this bill, it 

may be necessary to include language that better defines the relationship 

between the state, the recipients, and participating providers. 

The Department is cognizant of concerns that providers do not currently have an 

appeal mechanism when Medicaid denies payment for services provided. House 

Bill 1206 also deals with permitting providers to appeal adverse decisions of the 

Department. We are working with the bill sponsor to create an Internal appeal 

process that would provide an inexpensive process. If providers are not satisfied 

with the independent decision within the Department, they could appeal directly 

to the courts. The Department requests that House Bill 1206 be considered 

before making a decision to include the Medicaid program in this bill. 

The Department was not contacted regarding a fiscal note on this bill. We are 

concerned because Section 3 paragraph 1, item f, requires the Department to 

reimburse the cost of the review if the appeal by the provider or recipient is 

successful. We have no funds in our proposed budget to pay for these appeals. 

In addition, there Is no mention of who pays if a recipient appeals. This section 

does indicate that an insured may not be assessed a fee for an appeal. Who pays 

the cost of the appeal in this situation to the external review organization? Most 

Medicaid recipients will not have the wherewithal to pay for such reviews. We are 
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uncertain if the intent is to have the Department pay for those reviews as well. If 

so, that would increase the cost to the Department's budget as well. 

The Department requests that you consider removing the Medicaid program from 

this bill. We do understand that providers are frustrated by not having a direct 

appeal process, and we are trying to remedy that through HB 1206. If that 

mechanism proves to be unsatisfactory to providers, the Medicaid program could 

be added to this legislation in 2007. 

I would be happy to respond to any questions you may have . 

Page 3 of 3 
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p PROPOSED AMENDMENTS TO SENATE BILL NO. 2282 

Page 1, line 3, remove •, and 65-02-20" 

, 

Page 1, line 3, after "26.1-26.4-02," insert "and" 

Page 1, line 4, remove "and workforce" 

Page 1, line 5, remove "safety and insurance procedures for dispute resolution;" 

Page 5, lines 7 and 8, remove". including review of decisions affecting medical providers under 

section 65-02-20" 

Page 7, Remove lines 12 through 31 

Page 8, Remove lines 1 through 8 
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Testimony in Support of Senate Bill No. 2282 
Senate Human Set ,ices Committee /.fi.,;,,,!_ 

January 25, 2005 

Chairman Mutch and Committee Members, I'm Bruce Levi representing the North Dakota 

Medical .Association. NDMA is the professional membership organization for North Dakota's 

physicians, residents and medical students. NDMA supports the North Dakota Healthcare 

Association on this bill, SB 2282, which would establish an independent external appeal 

mechanism for the review of insurance claims denied for medical necessity. NDMA shares the 

concerns expressed by hospitals of the need for the availability of this kind of review mechanism 

in North Dakota. 

Most States Provide for Independent Review 

Legislators across the country are increasingly recognizing the need to ensure that consumers 

and health facilities and professionals have access to fair and impartial procedures that address 

complaints and provide for appeals of decisions to deny covered benefits. As a result, at least 42 

states now require health plans to establish an independent external review process to provide 

emollees who have exhausted the internal appeals process with an additional level of appeal -

Alabama, Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, 

Hawaii, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, 

Massachusetts, Michigan, Minnesota, Missouri, Montana, New Hampshire, New Jersey, New 

Mexico, New York, North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, 

South Carolina, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Virginia, 

Wisconsin and the District of Columbia either have legislation or regulations in place concerning 

an independent review process for health plan emollees. 

The United States Supreme Court - The Moran Decision Recently Upheld State Independent 

Review Laws 

State statutes that provide for independent external review of denied claims have been upheld by 

the United State Supreme Court. On June 20, 2002, the Supreme Court in Rush Prudential 

HMO, Inc. v. Moran upheld the Seventh Circuit Court of Appeals decision that, where a 

patient's claim has been denied for medical necessity, the patient has a right to review by an 

independent medical review. The Moran case, which upheld an Illinois statute, illustrates one 
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example of how these types ofreview mechanisms can assist consumers of health care receive 

what they are entitled to in their insurance contracts. 

Moran, a patient, sought reimbursement for the expense she incurred for microneurolysis 

surgery. Rush, her insurer, denied the claim because in its opinion the surgery was not medically 

necessary. The Illinois law requires that, in such disputes, the matter be submitted to an 

independent reviewer for a binding determination. Rush refused to provide the independent 

reviewer, so Moran obtained a court order compelling the independent review. The independent 

reviewer found that the microneurolysis surgery was medically necessary, but Rush still refused 

to pay. It relied on its own reviewers, who contended that the surgery was medically 

unnecessary. Moran then sought a court order requiring Rush to pay in accordance with the 

decision of the independent reviewer and proceeded through a series of court proceedings 

resulting in the decision of the Supreme Court. 

The Moran decision allows doctors to act as stronger advocates for their patients. If a doctor 

truly believes that a certain covered treatment is the best course of action for a patient, he or she 

can now act with the knowledge that the insurer does not have final decision-making power. In 

at least 42 states, patients and physicians can be secure in the knowledge that disagreements 

between physician treatment recommendations and insurer decisions can be taken to an 

objective, third-party review board. When Moran was decided, many called it a victory for 

consumers. A victory, at least, for those states with external review laws in place. 

SB 2282 Provisions 

SB 2282 would require the North Dakota Insurance Commissioner to adopt rules establishing 

external review procedures to address "disputes between a provider of record or enrollee and the 

utilization review agent over adverse utilization review determinations regarding coverage of 

services or the medical necessity of a covered admission, service, or procedure." The bill places 

these provisions in chapter 26.1-26.4 and uses current definitions. An adverse decision is 

defined as "a determination by an insurer that a proposed or delivered health care service which 

would be otherwise covered under an insured's contract is not or was not medically necessary or 

the health care treatment has been determined to be experimental or investigational." 

2 



• 

• 

In adopting rules setting up the independent external review, the Insurance Commissioner would 

be required to negotiate contracts with external review organizations which would be eligible to 

conduct independent reviews of adverse decisions. An "external review organization" is defined 

in the bill to include the federally designated state peer review organization, which in North 

Dakota is North Dakota Health Care Review, Inc. located in Minot, or the organization could be 

another entity that has experience serving as an external quality review organization in health 

programs administered by the state or be a nationally accredited external review organization 

which utilizes health care providers actively engaged in the practice of their profession in the 

state who are qualified and credentialed with respect to the health care service review. 

SB 2282 also provides several parameters for the Commissioner in establishing the rules, 

including tirneframes for the review, the need for an expedited process if the case involves an 

emergency medical condition, standards ofreview, and discretion to determine appropriate fees 

for the review if the reviews are sought by a hospital, physician or other medical service 

provider. The standard of review must be whether the health care service denied by the health 

care insurer was medically necessary and a covered service under the terms of the insured's 

contract. In reviews regarding experimental or investigational treatment, the standard of review 

must be whether the health care service denied by the health care insurer was covered or 

excluded from coverage under the terms of the insured's contract. The bill states clearly that the 

right to external review may not be construed to change the terms of coverage under a health 

insurance plan or insurance policy. In other words, if an admission, service or procedure is not 

covered under an enrollee's policy, the independent external review would not make something 

covered that is not covered. The purpose of the review is to examine whether a covered 

admission, service or procedure was medically necessary or not. 

The state's Insurance Commissioner is in the best position to develop external review 

procedures. The North Dakota Medical Association believes SB 2282 is an idea whose time as 

come for North Dakota, to ensure that medical decisions made by patients in consultation with 

their physician are not hampered or thwarted by insurance companies. 

On behalf of North Dakota's physicians, I urge you to support SB 2282 with a "do pass" 

recommendation. 

3 
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Physicians Dedicated to the Health of North Dakota 

Testimony in Support of Senate Bill No. 2282 
House Industry Business and Labor Committee 

March 9, 2005 

Chairman Keiser and Committee Members, I'm Bruce Levi representing the 

North Dakota Medical Association. NOMA is the professional membership 

organization for North Dakota's physicians, residents and medical students. 

NOMA supports the North Dakota Healthcare Association on this bill, SB 

2282, which would establish an independent external review mechanism for 

the review of insurance claims. NOMA shares the concerns expressed by 

hospitals of the need for the availability of this kind of review mechanism in 

North Dakota. 

Most States Provide for Independent Review 

Legislators across the country are increasingly recognizing the need to ensure 

that consumers and health facilities and professionals have access to fair and 

impartial procedures that address complaints and provide for appeals of 

decisions to deny or reduce covered benefits. As a result, at least 42 states 

now require health plans to establish an independent external review process 

to provide enrollees or providers who have exhausted the plan's internal 

appeals process with an additional level of appeal - Alabama, Alaska, 

Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, 

Hawaii, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, 

Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, New 

Hampshire, New Jersey, New Mexico, New York, North Carolina, Ohio, 

Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, 

Texas, Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin and 

the District of Columbia either have legislation or regulations in place 

concerning an independent review process for health plans . 
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The United States Supreme Court Recently Upheld State Independent Review Laws 

State statutes that provide for independent external review of denied claims have been upheld by 

the United State Supreme Court. On June 20, 2002, the Supreme Court in Rush Prudential 

HMO, Inc. v. Moran upheld the Seventh Circuit Court of Appeals decision that, where a 

patient's claim has been denied for medical necessity, the patient has a right to review by an 

independent medical review. The Moran case, which upheld an Illinois statute, illustrates one 

example of how these types ofreview mechanisms can assist consumers of health care receive 

what they are entitled to in their insurance contracts. 

Moran, a patient, sought reimbursement for the expense she incurred for microneurolysis 

surgery. Rush, her insurer, denied the claim because in its opinion the surgery was not medically 

necessary. The Illinois law requires that, in such disputes, the matter be submitted to an 

independent reviewer for a binding determination. Rush refused to provide the independent 

reviewer, so Moran obtained a court order compelling the independent review. The independent 

reviewer found that the microneurolysis surgery was medically necessary, but Rush still refused 

to pay. It relied on its own reviewers, who contended that the surgery was medically 

unnecessary. Moran then sought a court order requiring Rush to pay in accordance with the 

decision of the independent reviewer and proceeded through a series of court proceedings 

resulting in the decision of the Supreme Court. 

The Moran decision allows doctors to act as stronger advocates for their patients. In at least 42 

states, patients and physicians can be secure in the knowledge that disagreements between 

physician treatment recommendations and insurer decisions can be taken to an objective, third

party review board. 

SB 2282 Provisions 

Engrossed SB 2282 would require a nonprofit mutual insurance company that offers an accident 

and health line of insurance to establish and implement an independent external review 

mechanism to review and determine whether medical care rendered was medically necessary and 

appropriate to the claim as submitted by the provider. In our view, a major weakness in the 

engrossed bill is the lack of a definition of what would constitute an "independent external 
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review mechanism." NDMA would support any amendments to Engrossed SB 2282 that would 

provide such a definition. 

On behalf of North Dakota's physicians, I urge you to further amend SB 2282 as suggested and 

support the amended bill with a "do pass" recommendation . 
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Testimony for SB 2282 
March 9, 2005 

My name is Arnold Thomas. I am the President of the North Dakota Healthcare 
Association and I am appearing in support of SB 2282. 

Let me share with you why this bill is needed. Here's a hypothetical: 

Suzie is 14 years old. She is experiencing severe abdominal pain. She is admitted to a 
hospital. It looks like appendicitis. Tests are run and what we find is not appendicitis -
but rather an ovarian cyst. We keep her for a couple of days in the hospital. We 
undertake a treatment program -- Her condition improves and we discharge her with 
several days worth of antibiotics. 

Suzie was kept in the hospital for two days. Her bill is $3,400 and we submitted that to 
her insurance carrier. Her insurance carrier reviewed the case and concluded that she 
should have been treated as an outpatient. Her insurance carrier sends the hospital a 
check for $900. The hospital appeals the claim to the insurance carrier. The insurance 
carrier looks at the claim again and says - "Sorry, we think she should have been 
treated as an outpatient -- Our check to you for $900 is payment in full." 

Here's the problem. When Suzie was checked in, her attending physician made certain 
medical judgments. 

Her insurance carrier reviews the case and decides that it does not agree with the 
medical judgments that Suzie's physician had made. 

If the two judgments conflict, and payment is denied in whole or in part, we -- the 
hospitals - have no one to whom we can turn for a review of the decision. 

That's why we need to have you create for us an external review mechanism -- one 
that is independent and impartial. We don't expect to be paid for providing more 
services than are medically necessary but, by the same token, we can't be the entity on 
which the insurance company balances its budget. If we provide legitimate services -
we expect and need to be paid for those services. 

Let me take this opportunity to clarify for you some concepts that seem to be gelling in 
the way of this bill. 

Insurance carriers may refer to their use of an external review mechanism. This sounds 
a lot like the external review mechanism that we are seeking with this bill. It is not. 
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Depending upon the contested claim, a carrier may not employ the necessary medical 
staff for reviewing the contested claim. In these instances, the carrier hires consultants 
to review the disputed claim and its decision of denial. These retained consultants are 
frequently referred to as external reviewers. While external to the company, they are in 
fact on the payroll of only one of the parties. 

What we want to have is access to an external review process -- to one that is truly 
impartial. If we submit a bill to a commercial insurance carrier and if the carrier denies 
the payment after completing its own review, we want to have the option of the disputed 
claim being reviewed by someone who owes no allegiance to either the hospital or the 
insurance carrier. 

If the claim is reviewed and the hospital prevails, the insurance carrier pays for the 
review. If the claim is reviewed and the insurance carrier prevails, the hospital pays for 
the review. 

This is not a novel concept. In fact, all but 9 states already have an independent 
external review. In this state, Medicaid claims are still settled by courts. However, 
Medicare uses a neutral third party and Work Force Safety has committed to instituting 
an external review mechanism using a neutral third party for disputed claims. 

As introduced, SB 2282 established an independent external - outside review of 
disputed claims. As passed by the Senate, the bill remained true to its purpose, but 
less clear in defining expectations and responsibility for costs. I therefore have an 
amendment that I would like to share with you. The first provision clarifies what is 
meant by an external review process. It is not to be confused with any internal review 
that a payer already has for its own purposes. The second provision clarifies that the 
cost of this external review is borne by the party that does not prevail. 

With that Mr. Chairman, I will be happy to answer any questions the committee might 
have. 

We respectfully request a Do Pass on SB 2282 with our offered 
amendments . 



• 

2 

3 

4 

5 

6 

7 

8 

9 

12 

13 

14 

15 

16 

17 

18 

Fifty-ninth 
Legislative Assembly 
of North Dakota 

Introduced by: 

AlVIENDMENTS TO 
ENGROSSED SENATE BILL NO. 2282 

Senators Brown, Heitkamp, Lyson 

Representatives Nelson, Price 

A BILL for an Act to create and enact a new section to chapter 26.1-12 of the North 

Dakota Century Code, relating to nonprofit mutual insurance company independent 

external review requirements. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. A new section to chapter 26.1-12 of the North Dakota Century 

Code is created and enacted as follows: 

Independent external review. A nonprofit mutual insurance company that 

offers an accident and health line of insurance shall establish and implement an 

independent external review mechanism to review and determine whether medical care 

rendered was medically necessary and appropriate to the claim as submitted by the 

provider. An independent external review shall mean a review conducted by North 

Dakota Health Care Review, Inc., another PRO-like organization meeting the 

requirements of section 1152 of the Social Security Act, or any organization, group or 

individual designated by the North Dakota Commissioner of Insurance to conduct such 

an independent external review. A determination made by the independent external 

reviewer is binding on the parties. Costs associated with the independent external review 

shall be the responsibility of the non-prevailing party. 


