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2003 SENATE STANDING COMMIITEB MINUTES 

BILUR.ESOLUTION NO. SB 2271 

Senate Judiciary Committee 

□ Conference Committee 

Hearing Date 02/ l l /03 

Taoe Number Side A SideB 
l X 

- ,:tpJ~q Committee Clerk Silmature '111Mv 
I 

Meter# 
0.0-15.8 

Minutes: Senator Stanley W. Lysont Vlce Chairman , called the meeting to order. Roll call 

was taken and not all committee members present. Senator Stanley W. Lyson, Vice Chainnan 

requested meeting starts with testimony on the bill: 

Tettlmony Support of SB 2271 

Arnold 'Thomas - President of the ND Health care Association (meter 1.2) Attachment #1. 

Disoussed the history behind SB 2271 and handed out Hog House amendment. Disoussed how 

this bill mirrors a MN legislative Bill 

Amy Wald .. Licensed Social Worker at Youthworks (meter 11.0) Read Testimony .. Attachment 

#2. 

Do to the complicated nature of the bW and the lack of Senators, Senator Stanley W. 

Lyson. Vice Chairman asked ff any 1Mnon1 who would not be able tu come back when we 

have quorum- Wc,dnesday, February 12. at 11:00 tht,y could teadfy now and the rett wait o until that time. They dtd. 
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2003 SENATE STANDING COMMITTEE MINUTES 

BILlJRESOLUTION NO. SB 2271 

Senate Judiciary Committee 

Q Conferer,ce Committee 

Hearing Date 02/12/03 
,--, 

Tape Number Si.de A SideB 
2 X 
3 X 

Committee Clerk Si2t1ature ~~od~ 
I 

Meter# 
37 - End 
0.0 .. s.1 

,_ 

Minutes: Senator Stanley W. Lyson, Vice Chairman, called the meeting to order. Roll call 

was taken and all committee m&miberrs present. Sen. Lyson requested meeting starts with 

testimony on the bill: 

Tettlmony Support of SB 2271 

Jonathan Byers .. Assistant Attorney General (meter 40.4) Read paragraph fonn Marshal Law 

Review Article written by Julie Ditella. (meter 40.S) Read Testimony .. Attachment #3, This bill 

does not criminally prosecute a mother for drug abuse, it only paves the way for entry into 

treatment. Th{s would be the biggest step in prenatal care that an alcoholic mother could take, 

Senator Thomas L. Trenbeath discussed another bill regarding deprived children (meter 44.3) 

Senator Carolyn Nelson discussed "hog house" amendment. 

Arnold Thomas .. President of the ND Health Care Association (tape 3t side 1 t meter 3.8) Voiced 

his support and introduced a letter from Dr. Ron Miller (following) 
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Senate Judiciary Committee 
BilVResolution Number SB 2271 
Hearing Date 02/12/03 

Dr. Ron Miller- Pediatrician and Medical Director ofChildren•s Hospitals and Clinics at 

MeritCare Health Systems in Fargo .. Attachment #5 

Testimony in opposition of SB 2271 

None 

Testimony Neutral to SB 2271 

Karen Romig Larson - Director of the Division of Mental Health and Substance Abuse in the 

Department of Human Services ... (meter 48.3) Read Testimony .. Attachment #4. 

Lim Burnhart - Cowtty Social Services (meter 52.9) Discussed his concerns on what to do if a 

mother refuses help. If we receive a report and the mother refuses to participate in an assessment 

by law we have to leave her alone because we can not make a mental health commitment with so 

little infonnation. 

,Senator Carolyn Nelson asked how many children are bom with Fetal Alcohol Syndrome. 

Discussion of the effects of alcohol Vs any other drug, 

Discussion of statistics with Karen R2mia Larson (tape 3, side 1, meter 1.9) 

Motion Made to DO PASS Hog House Amendment to SB 2271 by Senator Carolyn Ntlson 

and setonded by Senator Thomas L. Tren!Math. 

Roll Call Vote: S Yes. 0 No. 1 Absent 

Motton Pasted 

Discussion of Fiscal Note: Karen Romia LMSQD stated the impossibility to determine the impact. 

This is a priority population already, but it would be under $50,000. It may be very little also? 

But in the long run it will sttve the state immensely, 
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Page3 
Senate Judiciary Committee 
Bill/Resolution Number SB 2271 
Hearing Date 02/12/03 

Modon Made to DO PASS SB 2271 with Hog House Amendments by Senator Thomas L. 

Trenbeath and seconded by Senator Dennis Bercier. 

Roll Call Vote: S Yes. 0 No. 1 Absent 

Motion Passed 

Floor Assignment Senator Carolyn Nelson 

Senator Stanley W. Lyson, Vice Chairman closed the hearing 
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Amendment to: SB 2271 

• 

FISCAL NOTE 
Requested by Leglalatlv• Council 

02/18/2003 

1A. Stat• flaoal effect: Identify the state fiscal effect and the flsoal eHeot on agency appropriations compared to 
fundl Ii I nd r/. Ii d na evess BDDroD at/on$ antlofoated un er current law. 

2001 •2003 Biennium 2003-2005 Btennlum 2005-2007 Biennium 
General Other Fund• General Other Fund, General Other Fund• 

Fund Fund Fund 
Revenuu SC SC SC $0 
Expenditure, $0 $0 $( $0 
Appropriation, $CJ so $0 $0 

1 B. Coun c , and school dl1trlct ftacal effect: /dent/ the llsoal effect on the a ro riate 1tloal subdivision. 
2001-2003 Biennium 2003•2005 Biennium 2005•2007 Biennium 

School School School 
Cities Districts Counties Cities District, Cltl11 Dl1trfot1 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

The bill was Introduced to enact new repartlng raqulrements relating to child abuse and neglect assessments. The 
flsoal Impact of this blll ls undetermlnable. 

3, State flacal effect detail: For Information shown under statt1 fiscal effect In 1A, please: 
A. R•venues: Exp/sin the revenue amounts. Provide detail, when appropriate, for eaah revenue type and 

fund affected and any amounts Included In the executive budget. 

B. Expenditures: Explain the expenditure amounts. Provide detail, when spproprlate, for each agency, llne 
Item, and fund affected and tht'J number of FTE positions affected. 

C, Appropriations: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget, Indicate the relationship between the amounts shown for expenditures and appropriations. 

ame: Debra A. McDermott Human Services 
hone Number: 32S.-3695 rid: 02/18/2003 
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BIii/Resoiution No.: SB 2271 

.. 

FISCAL NOTE 
Requested by Legl1latlve Councll 

01/22/2003 

1A. State fl1cal lffeot: Identify the state fiscal effeot and the fiscal effect on agenoy appropriations compared to 
fundl ~ I nd ri, ti, n Ii d d I na eves a BDDrof)1 a ons sn c,ff)B/e un er current l:f W, 

2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 
General otherfund, General ott1erfund1 General other Funds 

Fund Fund Fund 
Revenues 
Expendfturaa --Appropriations 

1 B. County. ctty, and school dl1trlct flscal effect: Identify the fiscal effect on the am,roprlate po/It/cal subdivision. 
2001-2003 Biennium 2003-2005 Biennium 2005-2007 Biennium 

School School School 
Countle• Cities Dl1trict1 Counties · Cities Dl1ttlcts Counties Cities Districts 

2. Narrative: Identify the aspects of the measure which cause fiscal Impact and Include any comments relevant to 
your analysis. 

The bill was introduced to enact new reporting requirements relating to child abuse and neglect assessmeuts. The fiscal impact of 
this bill is undetenninable. 

3, State ff seal effect detail: For Information shown under state Hscal effect In 1A, please.· 
A. Ravenu••: Explain the revenue amounts. Provide detail, when appropriate, for each revenue type and 

fund alftJcted and any amounts Included In the executive budget. 

B. Expenditure,: Explain the expenditure amounts. Provide detail, when appropriate, for each agency, line 
Item, and fund affected and the number of FTE positions affected. 

C. Appropriation,: Explain the appropriation amounts. Provide detail, when appropriate, of the effect on 
the biennial appropriation for each agency and fund affected and any amounts Included In the executive 
budget, Indicate the relationship between the amounts shown for expenditures and appropriations. 

Name: Debra A. McDermott "aency: Human Services 
Phone Number: 328-3695 Date Pr11>1red: 01/28/2003 
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38325.0101 
Tltle,0200 

Adopted by Senate Judiciary 
February 12, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO, 2271 

Page 1, line 1, after "A Bl LL II replace the remainder of the blll with "for an Act to create and 
enact three new sections to chapter 50-25.1 of the North Dakota Century Code, relating 
to prenatal testing and reporting; and to amend and reenact section 50-25.1 ·02 of the 
North Dakota Century Code, relating to child abuse and neglect reporting requirements. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 50-25.1-02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

50-25.1 •02. Definitions. 

1. 11A person responslble for the chlld's welfare" means the chlld's parent, 
guardian, or foster parent; an employee of a public or private school or 
nonresidential chlld care faclllty; an employee of a public or private 
resldentlal home, Institution, or agency; or a person responsible for the 
child's welfare In a resldentlal setting. 

2. "Abuse of alcohol11
, "alcohol abuse", or "abused alcohol" means alcohol 

abuse o,: de~endence as defined In tbe current dlagoovtlg and stqtlstlcal 
manu@l fcub Tshed by the American psychiatric association or a maladaptive 
use of acoh9I with negative medlcal, soclologlcal, occupatlon~I. or famlllal 
ettect1,,. 

~ "Abused child" means an lndlvldual under the age of eighteen years who Is 
suffering from serious physical harm or traumatic abuse caused by other 
than accldental means by a person responslble for the child's welfare, or 
who Is suff erlng from or was subjected to any act Involving that lndlvldual In 
vlolatlon of sections 12.1 w20w01 through 12, 1-20·08, 

3r 4, "Assessment• means a factflndln.g process designed to provide lnformAtlon 
that enables a determination to be made that services are required to 
provide for the protection and treatment of an abused or neglected chlld. 

+. Q.i. "Department" means the department of human services or Its deslgnee. 

6r ~ "Harm" means negative changes In a child's health which occur when a 
person responsible for the child's welfare; 

a. lnfllots, or allows to be Inflicted, upon the chlld, physical or mental 
Injury, Including Injuries sustained as a result of excessive corporal 
punishment; or 

b. Commits, allows to be committed, or conspires to commit, against the 
child, a sex offense as defined In chapter 12, 1 ·20. 

"lnstltutlonal child abuse or neglect" means s1tuatlons of known or 
suspected chlld abuse or neglect where the person responslble for the 
child's welfare Is an employee of a reP.ldentlal chlld care faclllty, a treatment 
or care center for mentally retarded, a public or private residential 
educatlonal faclllty1 a maternity home, or any resldentlal facility owned or 
managed by the state or a political subdivision of the state. 

Page No, 1 38325,0101 
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"Local chlld protection team" means a multldlsclpllnary team consisting of 
the deslgnee of the director of the regional human service center, together 
wlth such other representatives as that director might select for the team 
with the consent of the director of the county social service board, All team 
members, at the time of their selection and thereafter, must be staff 
members of the public or private agencies they represent or shall serve 
without remuneration. An attorney member of the chlld protection team 
may not be appointed to represent the child or the parents at any 
subsequent court proceeding nor may the chlld protection team be 
composed of fewer than three members. The department shall coordinate 
the organization of local child protection teams on a county or multlcounty 
basis. 

"Neglected child" means a deprived child as defined In chapter 27·20, 

.. Prenatal exposure to a controlled substance" means use of a controlled 
substance as defined In chapt,er.19-03, 1 by a oregnant woman for a 
nonme.dlcal purpose during pregnancy as evidenced by withdrawal 
s_y_mptoms In the chlld at birth, results of a toxlcology test performed on the 
mother at delivery of the ghlld at birth. or medical effects or deyelopmental 
delays during the child's first year of Hfe that medically Indicate prenatal 
exposure to a controlled substance, 

"Protective services" Includes services performed after an assessment of a 
report of child abuse or neglect has been conducted, such as social 
assessment, service planning, Implementation of service plans, treatment 
services, referraf services, coordlnatfon with referrat sources, progress 
assessment, monitoring service delivery, and direct services. 

49: ~ "State child protection team" means a multldlsclpllnary team consisting of 
the deslgnee of the department and, where possible of a physfclan, a 
representative of a child-placing agency, a representatlve of the state 
department of health. a representative of the attorney general, a 
representative of the superintendent of public Instruction, a representative 
of the department of corrections and rehabilitation, one or more 
representatives of the lay community, and, as an ad hoc member, the 
deslgnee of the chief executive offlclal of any Institution named In a rep0rt 
of Institutional abuse or neglect. All team members, at the time of their 
selection and thereafter, must be staff members of the public or private 
agency they represent or shall serve without remuneration. An attorney 
member of the child protection team may not be appointed to represent the 
chlld or the parents at any subsequent court proceeding nor may the child 
protection team be composed of fewer than three persons. 

SECTION 2. A new section to chapter 50·25.1 of the North Dakota Century 
Code Is created and enacted as follows: 

P. renatar 1xposure to controUed sub~ances .. Regortf ng regulrement1. 

.L 

2a 

j 

An Individual required to report under section 50·25, 1 ·03 who has 
knowledge of or reasonable Qause to suspect that a woman Is pregnant 
.and hQ§ used a gontrolled substance for a nonmedlcal purpose during the 
~r~anoy shall report tho circumstances to the department If the n ledge or suspicion I& derived from Information received by that 
I ndlvldual In that !ndlvldual's official or prof esslonal capacl~, 

Any rodlvldual may make a voluntary report If the lnd!vldual has knowledml 
of or reasonable cause to suspegt that a woman Is pregnant and has used 
a controlled substance for a nonmedlcat purpos§ dutloa the pregnancy, 

Page No. 2 38325.0101 
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.. as. Jf a report alleges a pregnant woman's use of a controlled substance for a 

oonmedlcal purpose. the deportment or Its deslgnee shall lmmedlately 
Initiate an appropriate t1ssessment and offer services lnd!ca1ed under the 
circumstances, Services offered may include a referral for chemloal 
dependency assessment. a ref err al for cbemlcal dependency treatment If 
recommended. or a referral for prenatal care, The departmen.1..Qtl.ti 
deslgnee may also take any appropriate action under chapter 25·03.1. 

!t A report and assessment under this section Is not required If the pregnant 
woman voluntarily enters treatmeot In a licensed treatment program. If the 
pregnant woman does not complete voluntary treatment or falls to follow 
tregtm~nt recQmmendatlons, an lndlvldual required to report under section 
50-25.j-03 who has knowledge of the f allurQ to complete voluntary 
treatment or f allure tQ follow treatment recommendations shall make a 
report as regulreg by this sectlQJL. 

5. A report under this section must be made as described In section 
.QQ:-25.1-04 and must be sufflcle.ni to Identify the woman, the nature and 
extent of use, If known. and the name and address of the Individual making 
the repQrt, 

SECTION 3. A new section to chaptor 50-25.1 of the North Dakota Century 
Code Is created and enacted as follows: · 

ToxJcology 1estlng • Requfrements, 

L tf the woman bas obstetrical compUcatlons that are a medlcal I ndlcatlon of 
posslblQ use of a controlled substance for a nonmedlcat purpose. upon the 
consent of the pregnant woman. or without consent If a sfceclmen Is 
otherwise avallable, a physician shall administer a toxlco ogy test to a 
pregnant.w9man under the physician's care or to a woman under the 
ohwlci1.an's care with lo er ght hours after dellveey to determine whether there 
lsevldence that she bas Ingested a controlled supstance, If the test result1 
are positive. the physician shall report the results under section 
W·26,1·03,1, A negative te§t result or the fcregnant womgn's refusal to 
consent to a test doe§ not eliminate the oblgatlon to roport under section 
60·25, 1 ·03 If gther evidence gives the physician reason to be!leve the 
patient has used a controlled substance for a nonmedlcal purpose. 

2.& If a ~hyslcfan has rea~on to believe based on a medical assessment of the 
mot er or the Infant that the mother used a controlled substance for a 
nonmedlcaf purpose during the pregnancy. the ph~slclan shaH administer. 
without the consent of the child's par~nte or guard an, to the newborn Infant 
born under the physician's carQ a toxfcology test to determine wheth1u 
1aere Is evidence of prenatal exposure to a controlled substance. ff the test 
results are positive. the physician zhall report !he results aa neglect Y.odm: 
section 50•2g.1-03. A negative test cesult does not eliminate the obllgatfon 
to report under section 50·25.1-03 If other medical evidence of preoatm 
exposure tg a controllQd substance Is present, 

3-& A physician or any other medlcaf personnel administering a toxicology test 
to determine the presence of a controlled s~~ta~~e ~ ~ ~r=nt ~oman. 
ln a woman within eight hours after deffveo< lti c Jti or urlng 
the first month of life Is Immune from clvU or crlmlnal llablUty arising trgm 
administration of the test If the pbys!clan ordQLJng the test believes In goqd 
f alth that the test Is Ifiqylred under this section and the test Is admlnlsterQd 
In accordance with an established pr1:•!Qgol and tftBsonable medical 
pr~ctlce, A physician or any other medical personnel who determines lo 
g~fu~1~MM&%}~n~W~%8~Ts1:rl~~'~glcra:~st under this section Is Immune 

Page No, 3 38325.0101 
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, SECTION 4. A new section to chapter 50-25.1 of the North Dakota Century 

Code Is created and enacted as follows: 

Prenatal exposure to alcohol abuse· Reporting regulrem~nt1, 

.L. Ao lndlvldual required to report under section 50-25.1 ·03 who has 
knowledge of or reasonable cause to suspect that a woman rs pregnant 
and ha.ii abused alcohol after the woman knows of the pregnan0y may; 

1t Arrange for a chemlcal dependencv assessment conducted by a 
licensed treatment program and confirm that the recommendations 
Indicated by the assessment are followed: or · 

b.t lmmedlately reb)ort the clrqumstaoces to the department If the 
knowledge or suspicion rs derived from Information received by that 
Individual In that Individual's official or professlonal capacity. 

2... An lndlvldual may make a voluntary report If the lndlvlduQI has knowledge 
of or reasonable cause to suspect that a woman Is pregnant and baa 
abused alcohol during the pregnancy, 

ai If the woman Is referred for a chemlQal dependency assessment under 
subdivision a of subsection 1 and falls to obtain an pssessment or refuses 
to comply with the recommendations of the assessment. an Individual 
regulred to report under section 50·25, 1-03 who has knowledge of the 
ta/lure to obtain the assessment or refusal to Qomply with 
recommendations of the assessment shall make a report to the 
department, 

~ If ft report alleges a pregnant woman has abused alcohol, the department 
Qt Its deslgnee shalt Immediately Initiate an appropriate qssessment and 
offer services Indicated under the circumstances. services offered ma~ 
Include a referral for chemical dependency assessment. a referral for , 
chemlcal dependency treatment, If recommended. or a referral for prenatal 
care, The department or Its deslgnee may also take any approprlato action 
under chapter 25·0~.1, 

~ A report and assessment under this section Is not rflgulred If the pregnant 
woman yoluntarlly en1ers 1reatment 1t:.ukl~,~ =~~~ Fa~f~tJlc; ~he 
pregnant woman does not complete 'volunt ell 
treatment recommendations. an lndMduat regulred to report under section 

a~:.~!b~~~~u~:~*Jcii~w~~:aY!n~/r~~UJmffle~0~H~eJ: igl~,n~g,, 
report as regulred by this section. 

§. Ui!S~E~u!Wttewi~:g~~!:&:i w 
.atcohor, and the name and addr~ss of the lnd/yldual making the report," 

Renumber accordingly 
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Senate 

... 

Date: February 12, 2003 
Roll Call Vote #: 1 

2003 SENATE ST ANDING COMMITTEE ROLL CALL VOTES 
BILL/RESOl,UTION NO. SB 2271 

JUDICIARY ------------- Committee 

D Check here for Conference Committee 

Legislative Council Amendment Number 38325.0200 

Action Taken Hog House Amendment 

Motion Made By _S_en_._N_e_ls_o_n ______ Seconded By Sen. Trenbeath 

Senators Yes No Sellators Yes No 
Sen. John T. Traynor .. Chairman A A Sen. Dennis Bercier X 
Sen. Stanlev. Lvson .. Vice Chair X Sen, Carolyn Nelson X 
Sen. Dick Dever X 
Sen. Thomas L. Trenbeath X 

Total (Yes) __ FIV_E___._.(S)...___, ___ No ~[R_, Q ___ (..._O£.-) ______ _ 
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-~ REPORT OF STANDING COMMITTEE 
SB 2271: Judiciary Committee (Sen. Traynor, Chairman) recommends AMENDMENTS 

AS FOLLOWS and when so amended, recommends DO PASS (5 YEAS, 0 NA VS, 
1 ABSENT AND NOT VOTING), SB 2271 was placed on the Sixth order on the 
calendar, 

Page 1, line 1, after NA BILL M replace the remainder of the blll with Nfor an Act to create and 
enact three new sections to chapter 5()..25, 1 of the North Dakota Century Code, 
relating to prenatal testing and reporting; and to amend and reenact section 60-25.1-02 
of the North Dakota Century Code, relating to child abuse and neglect reporting 
requirements. 

BE 11' ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 50·26.1-02 of the North Dakota Century 
Code Is amended and reenacted as follows: 

60-25.1-02. Definitions. 

1. NA person responsible for the child's welfareN means the child's parent, 
guardian, or foster parenti an employee of a public or private school or 
nonresidential chlld care faclllty; an employee of a publlo or private 
resldentlal home, Institution, or agency; or a person responsible for the 
child's welfare In a residential setting. 

2. 11 Abuse of alcohol 11
, •alcohol abuse11

• or 11abused a1cohol 11 means alcohol 
abuse or dependence as defined In the current dlaanostlo and statistical 
manual published by the American osyohlatrlc association or a. 
maladaptlve use of alcohol with negative medloal. s00101oa1ca1, 
ocoupatlonal. or famlllal effects. 

~ N Abused ohlld 11 means an lndlvldual under the age of eighteen years who Is 
suffering from serious physical harm or traumatic abuse caused by other 
than accidental means by a person responsible for the child's welfare, or 
who Is sufferlng from or was subjected to any act Involving that Individual 
In violation of sections 12.1 .. 20-01 through 12.1 .. 20 .. oa. 

& 4, "Assessment" means a faotflndlng process designed to provide 
Information that enables a determination to be made that services are 
required to provide f<>r the protection and treatment of an abused or 
neglected ohlld. 

4, .6.,, "Department" means the department of human services or Its deslgnee, 

Er. ~ MHarm 11 means negative changes In a child's health which occur when a 
person responsible for the ohlld1s welfflre: 

a. lnfllots, or allows to be Inflicted, upon the ohlld, physloal or mental 
Injury, Including Injuries sustained as a result of excessive corporal 
punishment; or 

b, Commits, allows to be committed, or conspires to commit, against the 
ohlld, a sex offense as defined In chapter 12.1 "20. 

&:- L 11lnstltutlonal child abuse or negleotN means situations of known or 
suspected ohlld abuse or neglect where the psrson responsible for the 
ch II d's welfare Is an employee of a resldentlal chlld oare faolllty, a 
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treatment or care center for mentally retarded, a public or private 
resldentlal educational faclllty, a maternity home, or any residential facility 
owned or managed by the state or a polltlcal subdivision of the state. 

+: a. 11Local child protection team 11 means a multldlsclpllnary team consisting of 
the deslgnee of the director of the regional human service center, together 
with such other representatives as that director might select for the team 
with the consent of the director of the county social service board. All 
team members, at the time of their selection and thereafter, must be staff 
members of the public or private agencies they represent or shall serve 
without remuneration, An attorney member of the child protection team 
may not be appointed to represent the child or the parents at any 
subsequent court proceeding nor may the child protection team be 
composed of fewer than three members. The department shall coordinate 
the organization of local chlld protection teams on a county or multlcounty 
basis. 

& 9.i, "Neglected chlld11 means a deprived child as defined In chapter 27°20. 

9r ~ 11Prenatal exposure to a QQ.ntrolled substance 11 means use of a controlled 
substance as defined In chapter 19-03.1 by a pregnant woman for Q 
nonmedtoal purpose during pregnancy as evidenced by withdrawal 
symptoms In ih:&~'1~ ~lrt~. reiugs of aJ~xlr:~a~ ge~,m~nr the mother s,t deL'l __ _t ____ hi_ at Lh, or m d --~-- _r ___ el __ ental 
delays during the ohHd's first year ot Ute ths,t medically Indicate prenatal 
exposure tQ a controlled substance. 

tit "Protective servlces11 Includes services performed after an assessment of a 
report of child abuse or neglect has been conducted, such as social 
assessment, service planning, Implementation of service plans, treatment 
services, referral services, coordination with referral sources, progress 
assessment, monitoring service delivery, and direct services. 

4G-: ~ "State child protection team 11 means a multldlsclpllnary team consisting of 
the deslgnee of the department and, where possible of a physician, a 
representative of a chlld-ptaolng agency, a representative of the state 
department of health, a representative of the attorney general, a 
representative of the superintendent of public Instruction, a representative 
of the department of corrections and rehabllltatlon, one or more 
representatives of the lay community, and, as an ad hoc member, the 
deslgnee of the chief e,cecutlve offlolal of any Institution named In a report 
of Institutional abuse or neglect. All team members, at the time of their 
selection and thereafter, must be staff members of the public or private 
agency they represent or shall serve without remuneration. An attorney 
member of the chlld protection team may not be appointed to represent 
the ohlld or the parents at any subsequent court proceeding nor may the 
chlld protection team be composed of fewer than three persons. 

SECTION 2. A new section to chapter 50-25.1 of the North Dakota Century 
Code Is created and enacted as follows: 

.erenataf exposure to QontroUed substances .. Reporting reaulrements1 

.L An lndlv!dual required to report under section 50:25, 1-03 wbo haa 
knowledge of or reasonable oause to suspect that a woman Is pregnaot 
and has used a controlled substance tor a nonm&d/oal purpose during th.a 
pregnangy shall report the o!roumstances to the department If the 
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knowledge or suspicion Is derived from Information received by_!bm 
Jndlvidual In that lndly!dual1s ottlclal or professional capacity. 

~ Any Individual may make a votuntary report If the Individual has knowledge 
of or reasonable cause to suspect that a woman Is pregnant and has used 
a controlled substance for a nonmedlcal purpose during the pregnancy. 

~ If a report alleges a pregnant woman's use of a controlled substance fot.a 
nonmedlcal purpose, the department or Its designae shall Immediately 
Initiate an appropriate assessment and offer services Indicated under the 
circumstances. services offered may Include a referral for chemical 
dependency assessment, a referral for chemical dependency treatment If 
recommended, or a referral for prenatal care. The department or Its 
deslgnee may also take any appropriate action under chapter 25-03.1. 

~ A report and assessment under this section Is not required If the pregnant 
woman voluntarily enters treatment In a licensed treatmont program. If the 
pregnant woman does not complete voluntary treatment or falls to follow 
treatment recommendations, an lndlvldual te~ulred to report under section 
50-25.1-03 who has knowledge of the fa lure to.......Q.omplete voluntary 
treatment or failure to follow treatment recommendations shall make a 
report as regulred by this section. 

~ A report under this section must be made as described In section 
~.1-04 and must be sufficient to Identify the woman. the nature and 
extent of use, If known, and the name and address of the lndlyldual 
making the report. 

SECTION 3. A new section to chapter 50-25.1 of the North Dakota Century 
Code Is created and enacted as follows: 

(2) DESK, (3) COMM 

Toxicology testing - Regulrements . 

.L. If the woman has obstetrical compUcations that are a medical Indication oJ 
possible use of a controlled substance for a nonmedlcal purpose, upon the 
consent of the pregnant woman, or without consent If a specimen Is 
otherwise available. a ohyslolan shall administer a toxicology test to a 
pregnant woman under the physician's care or to a woman under the 
physician's care within eight hours after delivery to determine whether 
there Is evidence that she has Ingested a controlled substance. tf the test 
results are positive, the physician shall report the results under section 
50-25.1-03.1. A negative test result or the pregnant woman's refusal to 
consent to a test does not ellm!nate the obllgatlon to report under section 
so-2s.1 .. 03 If other evidence gives the physician reason to believe the 
patient has used a controlled substance for a nonmedloal purpose. 

2. ~hyslclan has reason to believe based on a medical assessment of the 
m e.LILthe Infant that the mother used a controlled substance for a 
nonmedloal purpose during the pregnancy, the physician shall administer. 
without the consent of the oblld1s parents or guardian. to the newborn 
Jnfant born under the ohyslolan's care a toxicology test to determine 
whether there Is evidence of prenatal exposure to a oontroned substance, 
If the test results are positive, the physician shall report the results ...M 
neg!eot under section 50 .. 25, 1 .. 03, A negative test result does not 
ellmlnate the obligation to report under section so .. 25, 1 .. 03 If o.ther medical 
evidence of prenatal exposure to a controlled substance 1s present, 
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~ to ~~=~%1~ 0
1
bany other mef'oal personnel administering a toxicology test 

1 
--8 - 8 presence o § controlled substance In a pregnant wom 

n 8 woman within eight hours after deUye,y. or In a chlfd at birth ord rri1' 
t~e 1

1
1f rsnth of life Is Immune from !llVII or ortmlool liability arising 'tfo~ r Im O 8 ra QO of the test If the physician ordering the test beUeyes In orut 

1
11 th that the test Is reaulred uod\lt this ~!!0tlon and the test rs admlnrsfeted 
n accordance with an established protocol and reasonable medlcal 
practice. A physician or any other medical personnel who determine 1 
rod,Fg,~~~t to administer a toxicology test under this &don Is lmmeng 
rom a .. ___ or not administering the test, 

Code Is ~~~1!~~0~· e:a~:~ ::f iif ~w~ chapter 50-26.1 of the North Dakota Ceritury 

(2) OE$1<, (3) COMM 

Prenatal exposure to alcohol..&1se • Reporting reaulrements . 

.L .An lndMdual required to report under section so-2s.1-os who J1M 
kn~~edat of or reasonabl§ cause to suspect that a woman Is pregnant 
an as a used alcohol after the woman knows of the ~regnancy maY1 

sL. ,hrrange for a chemical dependency assessmf!Qt conducted b 

lr
ll~nSQd treatment program and confirm that the recommend~ 

cated by the assessment are followed: or 

~ Immediately report the circumstances to the deQa.rtment If the 
.knowledge or suspicion Is derived from lnf9rmatlon rQQelved b .ttiat 
Individual In that lndlvldual's offlglal or professional caoaclty. Y 

2· Ar lndMdual may make a voluntary reportJfJbe Individual has knowledge 
ob or r~asonable cause to suspect that a woman Is pregnant and has 
a_ U$ed alcohol during the preanan~ -

3· If the woman Is referred tor a chemical dependency assessment under 
subdivision a of subsection 1 and fall& to obtain an assesament or refuses 
to of mply with the recommende.!LQL'ls of the assessment, an individual 
~e~u red to report undQr section 50-25. 1 -03 who has knowledge of the 
a ure to _obtain the asses,sment or refusal to oomplY. with 
recommendations of the assf1ssment shall make A reMrt 1o th department. · 1111 

-~ - e 

4· ,If a report alleges a pregnant w1.unao has abused alcohol, the department 
off Its deslanee shall lmmedlatf1ly Initiate an appropriate assessment and 
0 er serv1c,s Indicated under Jho circumstances. services offered ma l□«lude JL l'llferral for chemlc/!11 dE!geadenoy assessment, a referral fQ~ 
.o emlo~bdeg§ndency trutment, If recommended, or a referral for prenatal 
~~~·0 und~r %ffa~?;~it.!J.11!n deslgnee may also take any agproprlate 

~ A report and assessment under this section Is not regulred If the pre n nt 
woman voluntarily entera treatment In a ucensed treatment program. ~f The f re~nant woman does not complete voluntary treatment or falls to follow Jg~

2
W1?J

3
tecQhmrogndatlQns, an lndlitldual reaulred to report under section 

-· - -- w O as knQw!edge Qf the failure to complete voluntary 
treatment or fatture to follow treatment recommendations shall make i 
report as required by this section, - -
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6' A report under this seotloo must be made as desodbed In section 
so-2s.1 .. 04 and must be sufflclsot to ldentlf.Y the woman, the nature and 
extent of the abuse of alcohol, any heallb..t'.llk assoolated with the abuse of 
alcohol, and the nume and address of the Individual making the report, 11 

Renumber accordingly 
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2003 HOUSE STANDING COMMITTEE MINUTES 

BILURESOLUTION NO. SB 2271 

House Judiciary Committee 

□ Conference Committee 

Hearing Dat~ 3-17-03 

TaoeNwnber Side A SideB 
1 xx 
2 xx 
2 xx 

Committee Clerk Sianature ~f?vttA---~ ;;~ . 
Mfgutet; 12 members present, l member absent (Rep. Galvin) 

Cbllnu10 DeKrey: We will open the hearing on SB 2271. 

Meter# 
0-end 
0-2.9 
13.7-1S 

t\[nold Thom••• Health A11ocf1tlon: Support, introduced the bill, which establishes rules for 

hospital and doctors to report use of intoxicants which may hann the mother and the unborn 

child. This bill came about initially from the hospitals and very quickly expanded to include 

voices and perspectives from the Dept. of Human Services, the Attorney General's office, the 

Peace Officers, County attorneys, Hospitals and State Medical Society. What you have here is 

the product of that collaborative effort. People coming behind me will be able to talk more 

specifically about what currently the reporting requirements are, how this bill relates to current 

statutes, also what the specifics are relative to what may or may not be done under the provisions 

of SB 2271, which we are asking for your favorable endorsement today. 
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.. 

Rep, Delmore; On page 3, it says any individual may mr.~ke a voluntary report, Is that limited to 

those in the health and medical field, If I wanted to tum somebody in fraudulently, could I still 

do that. 

Mr, Thomas: On page 3, you are talking about Section 2, item 2, there would be others better 

able to answer that. That is what we are trying to do, is to provide some clarity, 

ChaJrmap DeKrey; TI1ank you. Further testimony in support of SB 2271. 

,Jonathan ByetL A11htant AG: Support (see attached testimony), On the Senate side, a read a 

paragraph from a Law Review article that addresses the general nature of this bill. This is from 

the John Marshall Law Review and it is an article written by Julie Zatella. "A panoramic view of 

the hospital's nursery window was a picture perfect display of tranquil babies swathed in pink 

and blue blankets. Rebecca, a tiny baby girl in the comer, is not bundled in a pink blanket, but 

covered by a tangle of wires, tubes and machines. She is not sleeping, she is erratically jerking 

her anns and legs in the air, while piercing the maternity wRtd silence with her shrill screams. 

Rebecca was bom underweight and premature with kidney deformities. Her pathetic shuddering 

and inconsolable shrieking screams will disappear after a few months, only to be replaced with 

listlessness and chronic diarrhea. By the age of 1 t daycare workers will constantly watch this 

undersized baby girl; because she impulsively hits the other children, At the age 2, Rebecca will 

become so unusually fearful of everything that she will not make eye contact with anyone. She 

will become so hyperactive that she will touch everything and foster peculiar habitst such as 

eating cigarette ashes, She will develop into a mentally limited adult and will have problems 

interacting with other persons, Cocaine, the drug that gave this little girl's mother the shortest 
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tie, will achieve its longest legacy through Rebecca." The hypothetical example above is a prime 

illustration of the devastating probiem of infants who are casualties before they are even bom, 

I first want to answer Rep. Delmore's question about whether people who are not in a 

medical field are required to report. The answer to that ls yes. In this bill, even the neighbor can 

make a voluntary report, That's the same way it is with the Child Abuse and Neglect Reporting 

law as it is right now. Certain people are mandated to report, doctors, teachers, counselors, but 

anyone else can make a voluntaryreport and that's the same way that this is true. Iftheydo 

make a report tm<i it is fraudulent, they can be prosecuted for that, and if it is made in good faith, 

then they have immunity from prosecution for making the report. 

Rep, Del.more; So within the bill, there are no ramifications ... I certainly believe in prenatal care 

and see the importance of it. But the bill is Just for people to go into treatment, especially if they 

are pregnant. 

Mr, lb'ea: Yes, that's really what is behind this, is to get them into treatment. In fact, if you 

look on page 4 and page 6; page 4, subsection 4 towards the top middle of the page there, if 

report is made and normally then an assessment, an offering of services by social services, and 

possibly a mental health commitment if they don't comply. If a pregnant woman immediately 

enters a treatment program, that whole process can stop and as long as she stays in the treatment 

program, then Human Services is not wasting their time and resourc.es doing investigations 
) 

because the person has already done what is behind this, and that is getting into a treatment 

program. 
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Rep, Delmore; If I refuse, I say I don't have a problem, (in denial) or I really don't have a 

problem, and I'm sure that will happen, what happens if I say to these people who turned me in 

who think I need further treatment, what are the ramifications. 

Mr, Bnn; The first thing that happens is the assessment. The assessment is done to detennine 

whether there are facts and other circumstances which would indicate that there is a problem, 

contrary to the denial of the person. So that assessment wilt either disclose if there still does 

seem to be a problem or you are right, you don't have a problem. Once that assessment is done, 

once the reports indicate that I do have an alcohol or drug problem, but I'm still not going to get 

treatment, the enforcement mechanism to all of this is a civil commitment under the menta1 

health and alcohol and drug addiction ohapters in the Century Code. That's the enforcement 

mechanism, not a irosecution but civil commitment for purposes of treatment. 

Rg. DeJmoq; So I could be involuntarily committed. 

Mr, Byen; Yes, at the very end result, if you refuse the services that are offered, you could be 

involuntarily committed. 

Chetrn,•n DeKqy: You could be involuntarily committed_ now, right, 

Mr, Dyen; You could be under current law because of the drug and alcohol addiction. 

Be.», i-mc; I know from reading over the past 1 O years, a lot of the Native Americans tribes on 

the reservations have put some of their things into place, even locking people up during their 

whole pregnancy. or 'because of drug or alcohol, would thJs bill, the Tribes would still have their 

own right to do thing&, don't they. 

Mr, B.yen; Yes, they would have the ability to do what they are normally doing now. This 

provides a mechanism under state law. 
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Rep, Boehnlna: One question I've got, is nicotine. It's illeg1u to smoke under the age of 18, can 

you get girls under the age of 18, can we work with them with this bill. 

Mr, Dyen: This bill does not cover tobacco issues. I do have two 01· three law review articles 

that talk about some states that have even addressed illegal use of tobacco by underage persons. 

This wouldn't come into the p~iew of this statute by tobacco users. 

Chalrmg DeKrey; Thank YO\l, Further testimony in support. 

Senator Lee: I fully support this bill. I shared their concern at the time that this subject was 

brought to me and want to make every effort that we can make to ensure that innocent children 

who are born at least have a fair chance of coming into the world healthy, and not being affected 

by some controlled substance, alcohol or drugs. So if there is a way that we can encourage in a 

very positive fashion, then it is worth it. We need to make sure that pregnant women are in a 

treatment program so that we can ensure not only their health but particularly the long range 

good health of the child. That's really important. 

Re.It, Delmore: If people who are on alcohol or these types of drugs, are not caught very early~ 

will this really prevent anything as far as the child's development. Unless we get them very, very 

early, will this make a difference to them. 

StD• Lee; That's really a question for physicians to answer. I think we are all very aware that an 

extraordinary amount of development truces place early on in the development of that embryo and 

then fetus, Certainly it is important to do things as quickly as possible, There could still be some 

developmental issues that could be addressed in this case. I would prefer that that question be 

answered by a medical professional. 

~ Thank you. Further testimony in support of SB 2271. 
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Amy Wald.. LS}Y. Youthworks; Support (see attached testimony). 

Re_p. Kln11bum I was wonderJng, when you do a pregnancy test, can you test for drugs? 

Ms, Wald; I think I would have to refer that to a medical professional. 

Mr, Byers: Under the bill, if you are talking about the mother herself, testing the mother, it 

would only be done with her consent or if you already have a sample for some other reason, you 

could test on that sample. You couldn't take one from her without her pennission. 

Rep. Ktnasbua: You could go ahead and test on that sample without her consent. 

Mr. Qyer1t Yes, th11t is what the bill provides for. I am comfortable with that, where I thought 

there might be a search and seizure problem if you actually took the sample from the mother 

without her consent. 

,'~ Rep. Kreqchmar: Have there been studies done, for example, a woman is an alcoholic, during 

pregnancy, she doesn't drink, Can you tell if that will cause problems, 

Mr. Dyen: As far as I know, the studies have all related to alcohol use during the pregnancy. I 

am not familiar with any studies that have shown that alcohol abuse a year before that would 

have any impact on the fetus. 

Rep, Kretschmar; There is that effect during pregnancy? 

Mr. Dyen: During pregnancy, yes. 

Chairman DeKroy: Thank you. 

Rep. Delmore; Can you answer my question about the intervention time, if a woman is in her 

third trimester, and an alcoholic, do you know if it would make a huge amount of difference to 

put her into treatment at that stage of the game, as far as the effects on the baby. 
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Mr. Byers: I think the best I can do is to answer similar to what Sen. Lee said. The studies have 

indicated that the most development happens early in the fetus' development. However, I would 

say that by allowing voluntary reports by neighbors and other people who know this mom, that 

the chances of getting an early report and intervention at an early stage are much higher, because 

if friends and family know that she's pregnant and already in the third month, and using alcohol, 

I think intervention can happen, 

Rep. Delmore: One of the things that I'm even more concerned about than this is just the lack of 

prenatal health. A lot of women can't afford health care and that's where we see lots and lots of 

problems. Who will pay for this scenario if a woman is asked to come in and be evaluated. 

Mr. Byers; The costs of the assessments and the offering of services is in the Dept. of Human 

Services budgP.t and someone will speak to that I imagine, The costs of the treatment, once they 

are committed to some type of treatment program, again will be through the State Hospital or a 

human service center, which would be under the Dept. of Human Services, as well. 

Rt», Klemtn; One of the problems that I've seen previously being on the board of directors for 

March of Dimes of ND, is that Fetal Alcohol Syndrome is one of their main issues and they are 

involved in prevention efforts, One of the problems I've seen on the reservations, there seems to 

be a large amount of alcoholism and that does result in FAS, Many times those mothers who are 

pregnant, but are on the reservation do go to see a doctor who is off the reservation. How is this 

going to work in mutti .. jurlsdictional type of situation. 

Mr, Dyen; If the report based on a visit to a physician that's off the reservation and that petition 

can be filed with the person taldng into custody while they are ofl'the reservation. It shouldn't be 

a problem, I think there is personal jurisdiction over that. But the question would be if the report 
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is made, and the Native American individual gets back on the reservation, how are we going to 

enforce that. I guess we would have to take a look at that, and if there is any type of agreement 

that can be entered into by the parties. As Rep. Eckre indicated before, if they are already 

concerned enough to put people W1der lock-up, they are talcing their own measures to try to stop 

that from happening. I would think that they would be receptive to Wk about an 

intergovernmental agreement of a oivi! conunltment of a Native American. 

Re.p. IQemlp: I don't see this bill providing any thing like that now, but is it possible that under 

this bill, that it might have a detrimental effect to discourage proper prenatal care. 

Mr. Dyen; As I indicated, I think that that is tl possibility. But if what is going to happen is, 

we're not going to do this and allow someone to get prenatal care, but they continue to use 

alcohol or drugs, what kind of prenatal care is that anyway. I mean the mo8t important thing they 

can do is to stop that, no matter what else. The most important thing is to stop the drug and 

alcohol abuse. I think that weighs the balance scale in favor of having the law there, even ifin a 

few oases, it deters someone from getting prenatal care. 

Chairman DeKrey; Thank you. Further testit1r1ony in support. 

John Olson. Statet Attorney of ND and Peac1~-0ffken Association: Support. I think some of 

the concerns that I have about the bill can be addressed by Karen Larson, Dept. of Hwnan 

Services. I was involved on behalf of my group with the discussions that led to the crafting of 

SB 2271, and I appreciate that involvement. I have a few questions. h1 talking to Chip, the 

concerns probably could be addressed by amending the bill, I don't think that is appropriate. 

What I want to say to you involves our support for the bill. We think it is an excellent bill, we 
, ..... , ..... , 

1 think that this is something that prevent defects, can prevent problems for children, This is every 
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bit as much child abuse as physical or mental abuse that people are required to report. So what I 

am appearing here today is try to establish a record of how we understand the bill and how we 

believe it can and should work. The bill itself cteates some, I think, some need for understanding 

what alcohol abuse is and what drug abuse is. I think it goes beyond just a detcmnination at the 

outset, that there is FAS that is going to be the ultimate end result in pregnancy, or that there is 

drug addiction. So let me call your attention to the provisions of this bill that I want to address. 

No. 1 on the first page, the abuse of alcohol, alcohol abuse, or abused alcohol get the definition. 

It means alcohol abuse or dependence as defined in the current DSM 4, published by the 

American Psychiatry Association, or a maladaptive use of alcohol with negative medical, 

sociological, occupational or familial effects. I don't know precisely what the first part of that 

definition means, and I get a little lost on the second part of that, Particularly when you have 

nonrnedical trained personnel that have to make these judgments. The next provision that I think 

it is important to look at is page 2, the prenatal exposure to a controlled substance, means use of 

a controlled substance as defined in chapter 19-0.3 .1 or any controlled substance that is listed and 

there is a whole host of them by a pregnant woman who a nonmedical purpose during pregnancy, 

ns evidenced by withdrawal symptoms in a child at birth, results in a toxicology test perfonned 

on the moth0r at delivery of the child, at birth, or medical effects or developmental delays during 

the child's first year of life and medically indicate prenatal exposure to a controlled substance. 

That has a little bit more in the domain of medically trained personnel to make those 

detenninations. The next section is on page 3, section 2, subsection 1, and that relates to the 

individual required to report and for your infonnation, an individual that is required to report is 

listed in that section, 50-25.103, it sets forth a whole nwnber of people who are subject to the 
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reporting requirements of child abuse and neglect now. What you are doing is expanding that 

same duty to report to those same categories of people. So if you have physicians, nurses, 

dentists, people on the medical profession, or any other medical or mental health professional, 

religious practitioner of the healing arts, school teachers, administrators, school counselors, 

aJdiotion counselors, social workers, day care center providers, allow other people and police or 

law enforcement officers, or members of the clergy at a reasonable cause or knowledge to 

suspect that a child is getting abused. Here is the reporting requirement, an individual required to 

report under Section 50-25.103 who has knowledge of or reasonable cause to suspect that a 

woman is pregnant and has used a controlled substance for a nonmedical purpose during the 

pregnancy shall file that report. So these seem to be a little more wide open than the definition. 

The next provision is on page 5, section 4, subsection 1. That section provides that an individual 

required to report under that section, who has knowledge of, or reasonable cause to suspect that a 

woman is pregnant and has abused alcohol after the woman knows of her pregnancy, then may 

make that report in the range for those things to be done. Other provisions currently in the code 

that give law enforcement some protection from liability, primarily based upon their lack of 

knowledge or understanding of some of these issues. .09 in that same chapter, which provides 

for immunity from liability based upon good faith. I am interpreting that section to n.ot only 

mean that it is good faith for making the report, but also good faith for not making a 1·eport and I 

think that is important. Because if an officer misses that, and doesn't make a report is ahlo a 

good faith compliance with the statutes. There are also othf.11' concerns that law enforcement 

officers may have, especially in the tenns of drug investigations, where they know that pregnant 

women may be involved and using drugs, I think they will perceive their duty to even make a 
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report in those instances. At first blush, maybe they would have a concern about the integrity of 

the drug investigation, but I think that the fact that the reporting is confidential, pursuant to other 

provisions in this chapter, may give them comfort that because of the reporting, they should not 

be compromising the integrity of that drug investigation. I think my point here is, Mr. Chainnan, 

and members of the committee, is that # 1, I think that there needs to be a determination of good 

faith that may apply a different standard to those who are not medically trained from those who 

are. We're going to have questions come up, whether or not the law enforcement officer in the 

field who stops somebody for drunk driving and detennines that that person is under the 

influence, is there a duty to report. I th.ink that if you are going to say one is under the influence, 

and there is no first blush detennination by the officer that this is not a chronic alcoholic, maybe 

there is going to be no report, but I think the point needs to be made that somehow we need to 

come together on the field operations of law enforcement and educating them in terms of when to 

make these reports. I think that maybe Karen Larson can address this, and I know that law 

enforcement, probably as much as medical providers, will be on the front line and very 

instrumental in making these assessments, either in their course of their investigations, 1'hey will 

be involved with juveniles, alcohol violations such as drunk driving or others in the field, 

involved with finding someone in possession of n1arijuana and whether or not that is going to 

trigger a duty to report, All of those questions need to be asked and they need to he answered, I 

don't think they can be addressed sufficiently in this bill, but they need to be addressed with the 

ooop~ative efforts of law enforcement with the Dept, of Medical Providers in making those 

crucial decisions at the outset. That's my point. I don't want to raise any objections to this bill, 

but I do want to establish for the record that there needs to be some of these issues addressed and 

,. 
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I think they oan be addressed in trairung, in policy decisions that are communicated sufficiently 

to the people that I represent, the peace officers. 

R,cp. Grande: Take me to the scenario you were using earlier, the peace officer who has stopped 

someone for DUI, and pretty much assume that it is a pregnant woman, by visual inspection, she 

says she is pregnant, we have someone in a situation where, in our society we've all been taught 

and told that alcohol and pregnancy are not going to mix. Should this person be a suspect no 

matter what, would it not be best to err on the side of the safety of the child. 

Mr. Olson.t Absolutely. I would make that report. I don't know if that is one isolated incident 

of alcohol abuse, which is all the infonnation that the officer is going to have at that point; but if 

that's the case, then I think that it should be clearly communicated to law enforcement that that 

report should be made, Upon conviction of a DUI, all offenders are given alcohol evaluation 

assessment. We are talking here about probable cause, a quick determination before guilt is 

established that there is an alcohol abuse going on at this time. I think you are right. I think if I 

were the law enforcement officer in the field, I would make a report that would go to DHS. 

What you raise is very important because that should become a standard reporting criteria that 

will affect the entire state. 

Rep. Grande: I look at this as a clear means toward abuse of the chlld. Again, it goes back to 

are we going to report child abuse or not. 

Mr. Olson; Keep in mind, a test could come back under the presumption of .10 or .08 and those 

kinds of questions are going to fog up this issue and they need to be addressed. 

Re.p. Delmore: You mentioned that earlier, will legislative intent of this bill be clear. We talk 

about that all the time, whether or not what we are passing out is the same as what we say and 
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hear during the hearing and when we are fom1ulating its importance, Do you think there needs to 

be an amendment to make some of that. 

Mr. Olson: I'm not comfortable making amendments, We had a really big discussion about this 

at our peace officer's in our la.<Jt legislative committee meeting and some suggested, well this is 

going to create too many problems for us, We should be out. The dominant view was, and I 

share this view, no peace officers needs to b~ in. I don't think you can detail out in tenns of an 

amendment how this should or can work, You need to rely on peace officers and working with 

the re.quirement of medical providers and coming up with I think criteria that should fly, I, of 

course, as an attorney, ant worried about their liability if they do something wrong, I think we 

can address that with good faith that this is required to be established under the immunity statute, 

Ry. Delmore: I can certainly empathize with what you are saying. I think that good faith is in 

there as well, that if someone, especially a professional, turns someone in, they will be protected. 

Mt, Olson; I think that this bill really has potential for a lot of change in the way that we handle 

this issue in North Dakota, because of the people who are incorporated into the definition of who 

must report. 

Chairman DeKrcy: Thank you, Further testimony in support, 

Karen Romie Larson, Director of Division of Mental Health and Substance Abuse 1P Dept. 

of Human Servicest Support (see attached testimony), In response to the question on later 

intervention in pregnancy vs. early intervention. I have been a member of the ND Fetal Alcohol 

Syndrome Task Force for about 14 years and again I am extremely interested in this whole issue. 

Tho one thing that ! can tell yout that with alcohol abuse that there are teratogenic effect, it means 

that it alters the development at all stages of pregnancy, First, Second and Third Trimester. So 
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the earlier the better, but you do create positive reactions at any time, even if it is the day before 

delivery. That is very important to know. With other drugs, there are a few co.ntrolled 

substances that have teratogenic effects, in tenns of the actual cellular effect of those drugs and 

most of those of are in the barbituratory class, that can produce and there is a high incidence, for 

instance of heart defects, and also cleft Hp and cleft palate when women abuse or use those drugs 

during pregnancy, Other drugs have more of a potential of probably not pennanent, but 

long .. standing behavioral, learning disability and, in fact, they do not create mental retardation. 

Meth,, cocaine, heroin, all produce effects that include withdrawal from the drug after the baby is 

born, and then some ongoing learning disability and behavioral disability that we're working on. 

Rep. Boehning: I guess what I want to know, what is considered abuse of alcohol when you're 

pregnant, one drink a day, two drinks a day, what is the limit and tolerance? 

M,. Larson; That's the $64,000 question. Basically what we have in this country, is the eastern 

school of thought and the western school of thought. The Univ. of Washington, which was the 

group of people that identified the cluster of symptoms that identified Fetal Alcohol Syndrome 

and Fetal Alcohol Effects (FAS/FAE) basically stated that therr:, had been no safe level of use of 

alcohol during pregnan.cy; which is to say that we don't know given other variables that might be 

present in that person's life, what produce FAS/FAE. On the other hand, the eastern school of 

thought, usually led by folks and researchers out of Harvard, that FAS is only likely to happen to 

somebody who really has a diagnosable level of alcohol abuse and more than likely to be alcohol 

dependent, which has its own set of symptoms. What we see is that kind of middle that says, that 

while we don't know of a safe level of drinking, abuse of alcohol is identified as using, probably, 

drinking more than two drinks a day for women, Having some outcomes that are less than 
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favorable which might include actually driving under the in.tluence, legal problems, family 

problems, or some medical problems that might be related to the abuse of it. 

BIR, Wranpam: Rep. Boehning asked my question. 

Rep. Delmore; Are you comfortable with the idea that a sample could be tested without 

pennission of the person. 

Ms. Lanon; We discussed th.is area at length as a group. Also in reviewing what has been 

happening in some other states and reading some of the work and wonderful research in the area 

of drug exposed infants by Dr. Ira Chaznow, who basically supports the fact that if you do have a 

sample of blood for other purposes, especially when you are moving towards intervention and 

treatment. is OK. Trying to take a sample just for the sole purpose of testing it without the 

mother's knowledge or permission is another matter and I think this bill balances that and 

protects them. 

Re», Delmort1 Are there instances where there could be false positives on the test. 

Ml, Larson: Always there is the likelihood, I would believe that the intent of this bill, part of 

the education would be that referral for further assessment by an addiction counselor would help 

to detennine that. I also believe that the actual testing itself would be more than what we see 

with the present kinds of urine drug screening that is done that just indicates the presence or 

absence of something, which is much more likely to yield a false positive than a blood test. 

Rep. KJemfn; Who pays for the test? 

Ms. Larso:ru. rm not sure, I would guess that it would depend on the insurance. I think we 

talked about that. We Just determined that that would be a part of the care deliverer, depending 

o.n who was paying for it. 
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Rep, Klemlp; So in the situation where the test is done without consent of the woman, and the 

specimen is not available, the person has health insurance, are we expecting the health insurance 

of the person would pay for it. 

Mt, Lagoo: 1 think that would be asswnption, but I don't think we detailed it dc,wn to that 

level. Arnold Larson: The discussion indicated that the financial sponsorship would bear the 

burden for the assessment; whether or not it was considered probi'ematic. The cost and payment 

of this test is different than many other issues that are associated with this matter. This is one of 

those issues where we would start out and keep our eye on it and see where it goes. For those 

individuals who have no sponsorship, they are not eligible for Medicaid or have no other means 

of insurance ... (could not hear because the speaker was not at the podiwn and the tape changed at 

that moment), 

Rep, DeJ.more; Just one other thing I want to touch upon, concerning dealing with meth. which 

to me is even far beyond what probably even alcohol can do. Will this bill help us to get a better 

handle on young women who may be problem usors of meth, 

Mt, Lanon: Absolutely, The on.e thing that I want to clarify is that FAS/F AB birth defects are 

pennanent and irreversible. The early indications, and we don't have a lor.g period of study and 

researching meth., is that with early intervention, behavioral and leamh1g difficulties are likely 

reduced. But the earlier the better and this bill will very much help that. 

Rc,p, Krettc;hmar;. How prevalent in that problem in ND• FAS . 

.Mt...Lanmu. It is difficult to detennine the exact level at which that is happening because we 

don't have an accurate reporting mechanism, The state of ND is parl. of a four state consortium 

that, through the efforts of fonner Lt. Gov. Rosemary Myrdahl, put together a research group, 
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MN, MT, SD and ND, and were able to achieve multi-state funding from the Center for 

Substance Abuse/Prevention to take a look at how we might better be able to gather more 

accurate statistics because number 1 you may not see the reporting on the birth certificatl3~ and 

even following that we don't have a pure mechanism for a recording of the incidents and 

prevalence. We have some guesses and we have at least the known folks in the state and I can 

certainly provide thls committee with a snapshot of that from our FAS center in Grand Forks. 

Rep, Boehufn1: What are the effects of nicotine or smoking on the fetus, what are the effects of 

that. 

Ms. Larson: The principal effect of continued tobacco use and nicotine exposure to an infant 

during pregnancy is the likelihood of premature birth and/or if taken to tenn, low-birth weight. 

Chairman DeKrey; Thank you. Further testimony in support. Testimony in opposition, We 

will close the hearing. 

(Reopened later in the same session) 

Chalrman DeKreyt What are the committee's wishes in regard to SB 2271. 

Rep, Grandet I move a Do Pass . 

.Bep, Kfnasbury: Seconded. 

10 YES ONO 3 ABSENT DO PASS CARRIER: Rep. Delmore 
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Module No: HR-47-4901 
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Insert LC: . Title: • 

SB 2271, as engrossed: Judiciary Commfttee (Rep. DeKrey, Chairman) recommends DO 
PASS (10 YEAS, 0 NAYS, 3 ABSENT AND NOT VOTING). Engrossed SB 2271 was 
placed on the Fourteenth order on the calendar. 

(2) DESK, (3) COMM Page No. 1 HR-47--1901 

Tht 111forotrephtc tmeoto on thl& f llm ere accurate reproductions of record& delivered to Modern information Systems for mlcroffl111fng and 
Wtrt filmed In the rtoular courae of buafnt••• Tht photo0r1phlo proco11me1t11t1ndarda of the Amerfoen National Btendarda ln~tttuta 
(ANSl) for archival mfero,fflm, NOTICE• If the filmed Image above h lHrJ legible than thio Notice, ft fa duo to the quality of the 
doei.rnont be Ing f fl Med, 

ti&'~ Ae OSJ D.~S ~~~~ • bpe@orJaTinafure ,n •- • 

I 

J 



2003 TESTIMONY 

SB 2271 

lhe ml 0rog1•aph f c Imagos on th I e f 111n ore accur11te reproduotf ons of records de l 1 vorod to Modorn 11,format ton Syetem9 for mf orof 1 lmf ng and 
were ff{mod In tho regular course of business, The photographic process meets standards of the American National Stonderds tnotftute 
(ANSI) for archival mlcrofllm, N0TICE1 11 tho filmed Imago above Is loss loglblo than this Notice, It le duo to tho quality of the 
doclinCnt befng filmed, 

· Operator 1i. Sfgnaturn c:r•◄ ~;, 

1, 
I 



Prepared by the North Dakota Healthcare Association 
February 9, 2003 

PROPOSED AMENDMENTS TO SENATE BILL NO, 2271 

Page I, line I, after "A BILL" replace the remainder of the bill with "for an Act to 

A BILL for an Act to create and enact three new sections to chapter 50-25. l of the North 
Dakota Century Code, relating to prenatal testing and reporting; and to amend and 
reenact section 50-25.1-02 of the North Dakota Century Code, relating to chHd abuse and 
neglect reporting requirements. 

BE IT ENACTED BY THE LEGISLATIVE ASSEMBLY OF NORTH DAKOTA: 

SECTION 1. AMENDMENT. Section 50-25.1-02 of the North Dakota Century 
Code is amended and reenacted as fol1ows: 

50-25.1-02. Definitions. 
1. "A person responsible for the child's welfare" means the child's parent, guardian, or 
foster parent; an employee of a publlc or private school or nonresidential child care 
facility; an employee of a public or private residential home, Institution, or agency; or 
a person responsible for the child's welfare In a residential setting. 

2. "Abuse of alcohol", "Alcohol Abuse" or "Abused Alcohol" means alcohol abuse or 
dependence as defined in the current diagnostic and statistical manual published by the 
american psychiatric association or a maladaptive use of alcohol with negative medical. 
sociological, occupational or familial effects. 

~"Abused chlld 11 means an individual under the age of eighteen years who Is suffering 
from serious physical harm or traumatic abuse caused by other than accidental 
means by a person responsible for the chlld 1'S welfare, or who Is suffering from or 
was subjected to any act Involving that lndlvluual In violation of sections 12.1-20-01 
through 12.1 .. 20-oe. 

3-r ~ "Assessment" means a factflndlng process designed to provide Information that 
enables a determination to be made that services are required to provide for the 
protection and treatment of an abused or neglected child. 
4.- ~ "Department" means the department of human services or Its deslynee, 
i-r 6.1. 11Harm 11 means negative changes In a child's health which occur when a person 
responsible for the child's welfare: 
a, Inflicts. or allows to be Inflicted, upon the chlld, physical or mental Injury, 
Including Injuries sustained as a result of excessive corporal punishment: or 
b, Commits, allows to be committed, or conspires to commit, against the child, a 
~ex offense as defined In chapter 12.1-20. 
8.. 7l. 11lnstltutlrmal child abuse or neglect11 means situations of known or suspected chlld 
abuse or neglect where the person responsible for the child's welfare Is an employee 
of a resldentlal child care facility, a treatment or care center for mentally retarded, a 
public or private resldentlal educational faclllty, a maternity home, or any residential 

i 

' .. 



'Ii' 
I, 

facility owned or managed by the state or a polltlcal subdivision of the state. 
+rt. "Local child protection team11 means a multldlsclpllnary team consisting of the 
deslgnee of the director of the regional human service center, together with such 
other representatives as that director might select for the team with the consent of 
the director of the county social service board. All team members, at the time of 
their selectron and thereafter, must be staff members of the public or private 
agencies they represent or shall serve without remuneration. An attorney member 
of the child protection team may not be appointed to represent the child or the 
parents at any subsequent court proceeding nor may the chlld protection team be 
composed of fewer than three members. The department shall coordinate the 
organization of local child protection teams on a county or multlcounty basis. 
& .t "Neglected child" means a deprived chlld as defined In chapter 27 -20. 
9r ~ "Pre11atal exposure to a controlled substance" means use of controlled substances as defined in. 
Chapter l 9-03.1 by a pregnant woman for a nonmedlcal purpose during pregnancy as evldence_g~ 
withdrawal symptoms in .~he child at birth. results ofa toxicology tes~rfurmed on the mother filjfcllvcr:y 
or the chHd 11t birth. or medical effects or developmental dela_ys during the child's first year of life that 
medically Indicate prenatal exposure to a controlled substanc~ 
!L.."Protectlve services" Includes services performed after an assessment of a report of 
child abuse or neglect has been conducted, such as social assessment, service 
plannlng, Implementation of service plans, treatment services, referral services, 
coordlr1fllhm 'Nlth referral sources, progress assessment, monitoring service delivery, 
and direct services. 
44- 12. "State child protection team" means a multldlsclpllnary team consisting of the 
deslgnee of the department and, where possible of a physician, a representative of a 
chlld-placlng ugency, a representative of the state department of health, a 
representative Qf the attorney general, a representative of the superintendent of 
public Instruction, a representative of the department of corrections and 
rehabllltatlon, one or more representatives of the lay community, and, as an ad hoc 
member, the deslgnee of the chief executive offlclal of any Institution named In a 
report of Institutional abuse or neglect. All team members, at the time of their 
selection and thereafter, must be staff members of the public or private agency they 
represent or shall serve without rertluneratlon. An attorney member of the child 
protection team may not be appointed to represent the child or the parents at any 
subsequent court proceeding nor may the child protection team be composed of 
fewer than three persons. 

SECTION 2. A new section to chapter 50-25.1 of the North Dakota Ccniury 
Code is created and enacted as follows: 

Prenatal. exposure to controlled substances - Reporting requirements, 

l, A person reguired to report under 50-25.1-03 subsection 1 who has knowledge of 
or reasonab]e cause to susne.d.Jhut a woman is pregnant and has used a controlJed 
.s.ubstance for a nonmcdical purpose,. cjuring the pregnancy sh91l renort th~ 
circumstances to the departJlli1tlt if the knowledge or suspicion ls derived from 
information received by that person in that person's official or professional 
2P.n.~city. 
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2. Any person may make a voluntary report if the person has knc:,wledge of or 
reasonable cause to suspect that a woman is pregnant and has used a controlled 
substance for a nonmedical purpose. during the pregnancy. 

3, If a report alleges a pregnant woman's use of a controlled substance for a 
nonmedical purpose, the department or its dcsignee shall immediately initiate an 
~tppropriate assessment and offer services indicated under the circumstances, 
Services offered may include a referral for chemical dependency assessment. a 
referral for chemical cfcpcndency treatment if recommended, or a referrEll for 
ru:cna1al care. The department or its designce may also take any appropriqte 
action under Chapter 25-03, I. including seeking an emergency admission under 
Sec1lon 25~03.1-25, 

4, A report and assessment under ihis section is not required if the pregnant woman 
voluntarily enters treatment in a licensed treatment program, If th~ pregnant 
~oman docs not complete voluntary treatment or fails to foJJow treatment 
recommendations, a perH.on required to report under 50-25.1-03 subsection l.who 
has knowledge of the failure to comp1ete voluntary treatment or fai1ure to. fo1Jow 
treat~nent recommendations shaJJ make a report as required by this section, 

5. A report under this section must be made as described in 50-25. J-04, nnd must be 
sufficient to identify the woman, the nature and extent of use, if known, andh 
nrune and address of the reporter. 

SECTJON 3, A new section to chapter 50-25.l of the North Dakota Century Code is 
created and enacted as folJows: 

Toxicology testing - Requirements 

l. Upon the consent of the pregnant woman or, without consent if a specimen is 
otherwise avai1able, a physician sha11 administer a toxicology test to a,.nregnan! 
woman under the physician's care or to a woman under the physician's care within 
eight hours after delivery to detennine whether there is evidence that she has 
ingested a controlled substance, if the woman has obstetdcgl complications that 
are a medical indication of possible use of a controlled substance for D 
nonmedical purQ.Qse. If the test results are positive, the physician shall report the 
results under section 50-25.1 ~03, 1, A negative test result or the nregnant 
woman's refusal to consent to a tes.to1.docs not eliminate the obligation to report 
under section 50-25.1-03.1, if other evidence gives the physician reason to believe 
the patient has used a controlled substance for a_nqnmedical 12u~ 

2, A physician shall administer. without the consent of the child's parents ru: 
guardian, to each newborn infant born under the physician's care n toxicology test 
to detmnine whether thm·e is evidence of prenatal expqsure to a controlled 
substance, if the physician has reason to believe bpsed on a medical assessment of 
the mother or the infant that the mother used a controlled..§ubstance for a 
rnmedical,.nun,ose duriM the pregnancy, If the test results are positive, the 
nhysician shall report the results as negJect under section so .. 25.1-03, A negativ; 
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test result does not eliminate the obligation to report under section 50-25.1-03 if 
other medica] evj de nee of prenatal exposure t,, a controlled substance is present 

3. lmmunlty from liability. A physician or other medical personnel administering a 
toxico]ogy test to determine the presence of a controlled substance in a pregnant 
:woman, in a woman within eight hours after delivery, or in a child at birth or 
during the first month of life is immYne from civil or crimhlal Ji ability arlsing 
from administration of the test. if the physician ordering the test believes in .&Qilll 
faith that the test is reguired under this seotion and the test is administered in 
nccordance with an estabJ!shcd protocol and reasonable medical prgctice~ 
,P.hysician or othc.:r medical personnel who detennines in good faith not to 
administer a toxicology test under this sc:ction is immune from Jiability for not 
administering the test, 

SECTION 4. A new section to chapter 50-25.1 of the North Dakota Century Code is 
created and enacted as follows: 

Prenatal cxpo5ure to alcohol abuse - Reporting requirements., 

1. A _person requlred to report under subsection 1 of section 50-25.1-03 who hqs 
knowledge of or reasonable cause to susp~ct that a woman is pregnant and has 
abused aJcohol after she knows of the pr~gnancy may: 

a. Arrange for a chemical dependency assessment conducted by ~ licensed 
treatment prQgram and confirm that the recommendations indicated by the 
assessment are fo]Jowed: or 

b. Immediately report the circumstances to the department, if the knowledge 
or suspicion is derived from information received by that person in that 
nerson's official or nrofessional capacity, 

2, Any person may make a voluntary report if the person has knowledge of or 
reasonable cause to suspect that a woman is pregnant and has abused aJcohol 
during the pregnancy& 

3. If the woman is referred for a chemical dependency assessment under subdivision 
a of subsection l and fails to obtain an assessment or refuses to comply with the 
recommendations of the assessment. a person required to repoti under subsection 
,l of section S0-25. 1-03 who has knowledge of the failure to obtain the ass~ssment 
or refusal to comp]~ with recommendations of the assessment shall make a report 
to the department, 

4. If a rru2,ort alleges a .12regnant womnn has abused alcohol. the department or its 
designee shall immediately init~an appropriate assessment and offer services· 
indicated under the circumstances. Services offered may include a referral for 
chemical dependency assessment. g referral for chemical dependenpy treatm~nt. if 
recommended. or§ referral for prenatal care, The dcnartment or it,! designee ™ 
also take any anpropriate action under Chapter 25-03, 1, including seeking an 
emergency admission under Section 25-03.1-25, 
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S. A report and assessment under tWs section is not regufred if the pregnant woman 
voluntarily enters treatment in a licensed treatment program, If the pregnant 
woman does not complete voluntary treatment or fails to follow treatment 
recommendations. a person reguired to report under 50-25, l -03 subsection 1 who 
has knowJedge of the failure to complete vo]untary treatment or failure to folJow 
treatment recomme11dation5 shall make a report as required by thls section, 

6. A report under thls section must be made as described in section 50-25.1-04. and 
DJ..llilt be sufficient to identify the woman. the nature and extent of the abuse of 
aJgohol, any he§lth risk associated with the abuse of alcohol. and the name and 
address of the reporter. ,, 

Renumber accordingly 
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Senate Bill 2271 

,""" Testimony provided by Amy Wald 
I 

February 11, 2003 

Good morning Cha1nnan Traynor and committee memebers. My name is Amy 
Wald. I am a Licensed Social Worker at Youthworks, Youthworks is a nonw 
profit agency that services at risk youth and their families. I work in the 
capacity of an outreach coordinator. providing services to approximately 100 
youth and familles over the course of a year. l have worked in this capacity for 
approximately three years. 

In my four-year career as a social worker, I have come into contact with 
approximately thirty children who live With Fetal Alcohol Syndrome or Fetal 
Alcohol Effect. Their abnormalities can be seen in the areas of growth, 
performance, graniofacial, skeletal and cardiac. Some common and outward 
symptoms include low set ears, wider set eyes, cleft Up and a short neck. to 
name a few. These children average an J.Q. of 63, whJch is the mental 
retardation range. The majortty of children I have served are veiy aware of their 
condition and the differences between them and other children. TI1ey face daily 
challenges. My contact With them tendn to be around behavioral concerns. 
These children have poor Judgment. difJtractlbiHty and difficulty recognizing 
social cues. Children With FAS/FAE also have difficulty with consequential 
thinking. All of this poses a great challenge in dealtng with consequencing 

..._ behaviors. r ·~ 
I 
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I am here today to provide testimony in support of Senate Bill 2271, The 
driving force in my testimony is centered around a family in which I quickly 
realized my hands were tied. My role in this case was to deal with a young 
female who had received a juvenile citation. 

During the intake process, the girl's mother disclosed to me that she was in her 
3rd tritnester of her pregnancy, She reported that she had previously been 
through a treatment program but was currently an active drinker. She 
disclosed she was consuming a large amount of alcohol on a regular basis. I 
immediately spoke to her regarding Fetal Alcohol Syndrome, She defiantly 
responded that she knew the dangers, but is an alcoholic. 

The week after the intake I met with the girl at her local school. She looked at 
me with pain in her eyes and a level of seriousness that I will never forget. She 
stated that she would cooperate with mei but she knew Umt I would not be able 
to help her family. She stated a number of social workers and licensed 
addiction counselors could not "fix my mom and neither will you," 

In the course of my work With this family, I accessed a number of agencies to 
address this matter, At the local level a child abuse and neglect report was 
made. This report was followed by a number of phone calls updating the Child 
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Protection Worker. The worker was repeatedly informed that the mother was 
continuing to drink. The worker reported that there was nothing they could do. 

,,--\ I was unhappy with this decision and contacted the juvenile court. The court 
informed me there was not a statute in place to deal with th1s issue. I couldn't 
believe it. It seemed as though the teenager was right, there was nothing I 
could do to help her mother or her unborn baby brother or sister. I then 
contacted the West Central Humane Service Centel'. There, too, I was met with 
the same answer, that there is nothing we can do. 

L 

In the next few weeks, I continued to search for an answer and someone who 
could help with my dilemma. While in the Bismarck office, I staffed this case 
with a co·worker. I had explained each avenue I had pursued. He suggested 
calling the state administrator of Child Abuse and Neglect. Consulting with this 
office finally opened a door and I was able to do something to help my client 
and her family. Although there was nothing immediately they could do, I was 
informed about the possibility of testifying on thts bill. This ls why I am here 
today. 

The baby was born wlth clear symptoms of FAS/FAE such as lower than the 
normal birth weight, low set t)ars. eyes set far apart, cleft lip and a heart defect. 

I believe that my clienfs mother suffered from a terrible disease called 
alcoholism, She had been through a treatment program and did successfully 
complete. She was able to maintain sobriety for a period of time. I believe if 
she could have gone through detox and had the treatment and support she 
needed, she would have been able to think clearly, 

For the case I have spoken about today, there are no words to describe the pain 
and challenges the family will forever endure, 1he saddest part is that tt is 
preventable! My main request today ts that we as service proVi<lers have some 
options in dealing with preventable diseases. Spectflcally an alcohol addicted 
pregnant woman and the risk of a FAS/FAE child. 

In further support of thJs bill I would like to take a moment to address 
monetary issues. It seems ridiculous to go from talking about a family's real life 
story and hardsWps to speaking about dollars and cents. However, the truth 
ts, by passing legislation like this, it wm save the state a considerable amount of 
money. A few months of inpatient treatment would be minimal compared to 
potentially weeks or even months in the NICU neonatal (intensive care unit} and 
life long bills centered around medical, educaUon and even legal issues. 

Thank you 
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SENATE BILL 2271 TESTIMONY 
SENATE JUDICIARY COMMITTEE 

FEBRUARY 12 TH, 2003 
FORT LINCOLN ROOM 

By Jonathan Byers, Assh,tant Attorney General 

Mr. Chairman and Members of the Committee: 

My name Is Jonathan Byers and I appoar on behalf of the Attorney General. I wish to 

testify In favor of Senate BUI 2271. 

The Federal govemment calculates that an Infant prenatally exposed to Illegal drugs 

costs society about $1 mllllon over Its llfetlme. Richard Whitmire, Drug-Using 

Pregnant Women: Medics/ or Criminal Problem? Gannett New Service, Mar. 30, 

1994, at 1, available In 1994 WL 11251843. This begs the question: How widespread 

Is the problem? 

Already In the earty 1990's, before math really exploded on America's streets, 

studies were showing that one In every ten fetuses In the United States was exposed 

to cocaine In the womb. Cynthia Glaze, Combating Prenatal Substance Abuse: The 

State's Current Approach and the Novel Approach of Court-ordered Protective 

Custody of the Fetus, 80 Marq. L. Rev. 793 (1997). Eleven percent of pregnant 

women were using some form of controlled substance. Researchers estimate that 

the figures are closer to 16 to 20 percent In urban areas. C. Antoinette Clarke, FINS, 

PINS, CHIPS, and CHINS: a Reasoned Approach to the Problem of Drug Use 

During Pregnancy, 29 Setc•i1 Halt L. Rev. 634 (1998). 
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Yesterday Senator Dever posed the question whether the toxicology testing and 

mandated reporting will have a deterrent effect on pregnant moms seeking prenatal 

care. That may happen In some lnstanc£,s. But what good Is prenatal care If the 

mother continues to drlr,k everyday or use controlled substances? Senate B1112271 

does not threaten the mother with criminal prosecution; It simply paves the way for 

entry Into treatment, which may be the biggest step In prenatal care the mother can 

take. 

The Attorney General asks for a do pass. I would be happy to answer any questions. 
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TESTIMONY 

SB 2271 

SENATE JUDICIARY COMMITTEE 

JOHN TRAYNOR, CHAIRMAN 

FEBRUARY 11, 2003 

Chalnnan Traynor and membena of th• Senate Judiciary Committee, my name la 

Karen Romig Laraon, Director of the Olvlalon of Mental Health and Subatance Abuae 

In the Department of Human S.rvlcN. I am here today to speak to SB 2~71. 

I did have the opportunity to review, comment on, and make suggestions on the 

treatment..,..lated portion• of the proposed leglalatfon. I feel confident that the 

propOMd amendm.nta reflect appropriate referral, •-•ment. and treatment 

direction. 

l/&'/4 61?H1r Mtatj 
tn lta acceptance of th• Substance A.buae Prevention and Treatment Block Grant 

0 (SAPT) to provide Mrvlcea through the regfonal Human Service Centers, the 

Department muot comply with the expectation that pregnant women who are 

abualng alcohol and other druga will receive prfortty coMideratfon In •~c-lng 

appropriate treatment at the Canters. Thia leglalatfon appear1 to support that 

effort 

.. I 

tt I• apparent that tMnt wlll be need to provide lnfonnatlon and education to a 

number of dlaclpHnes ntgardlng thfe legl1lation, If adopted. The Dlvlalon of Mental 

Health and Subatanc• Abuu fa prepared to aNlat in whatever manner necesaary. 

Thank you for the opportunity to appear before you today. I wtll anawer any 

q, 'ntlona you may have. 
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North Dakotl 2003 Legislative Sestlon ' 
I 

~mite-Senate Committee on Judiciary 

Senate BIN 2271 

February H, 2003 

Chairperson Traynor and Members of the Committee: 

, . 

My name ls Dr. Ron MIiier. I am • pediatrician and Medical Olrector of Children•• Ho1pltal1 

and Clinics at MerltCare Health System In Fargo. ND. I am aubmlttlng this testimony on 

beh•lf of MerftCare H1111lth System In ,upport of SB 2271, f atrongly encourage the 

committee to bring SB 2271 to the floor of the Senate w1ih • DO PASS recommendation. 

MerltCart Health $y&tem sup~ the provltJons prO\'lded In SB 2271 which will alloW 

physician• to report prenatal exposul'6 to controlled substances by tha moth•r, the phytlet1n1 

to perform to)(lcolcgy te&ta, and report prenatet expouure to alcohol abuee under NOCC 

chapter 50,,2e;.1. 

MerltCare provide• comprehensive care for chlkfren throughout eastern North D•kota. The 

Children'• Hospital see• more than 1,000 admlNlons to tttQ hospital per year and over 

20,000 pediatric visits pet year. Ptdletrlelans and family p~tlUoners provide quaUty care to 

their patients, performing th•lr duties with the children•• Interest In mind. 

At th6 present time, phys!olana oan perform preMtel tests with the consent of the mother, SB 

2271 would allow the phys!clana who h1we reaeonable cause or knowledge to suspect 

•etNlt~• euoh as drug use or alcohol abuse to mike • medical asse$&1nent to determine 

whether further tests are necessary, Notth Oakot• law currently prohibits physicians from 

perlormlng these ttett without the mother', consent, 
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With the recent growth In methamphetamlne and other llllclt drug uH and alcohol abuse In 

the ,tate of North Oakot11 these te&ta are lmperaUve to provide high quality of 01re during the . 
prenatal stages as well as to ensure the quallty of health after the ohlld ts born. By performing 

these testt, physiOl1ns are able to assess the necessary level of care and Intervention In 

order to provide the chlld with the best possible outeome:s1 p•rtJcularty given th• 

compromising and complex health these children ere faced with. 

The phyelclans in the state of North D•kota wish to provide quality osre to their patients. tty 

•llowJng the phy•lelans the ablllty to do these tests, the phy.elclan, could provide a better 

quallty cf life for the chlld and the mother. 

MeritC1re atror,gly urges• 00 PASS recommendation on SB 2271 to enable hcspltals and 

physician• the eblllty to provld• necessary end appwprlate medloel c1re, 
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TESTIMONY 

SB 2271 

HOUSE JUDICIARY COMMITTEE 

DUANE DEKREY, CHAIRMAN 

MARCH 17, 2003 

Chalnnan DeKrey and membe,. of the Houae Judiciary CommlttM, my name la 

Karen Romig Laraon, Director of the Division of Mental Health and Sub•tance Abuae 

In the Department of Human Servlcn. I am here today to speak to SB 2271. 

I did have the opportunity to review, comment on, and make auggNtlona on the 

O .4-... tntatment-related portions of the proposed leglalatlon, I feel confident that the 

~ amendments reflect appropriate referral, •••-ment, and treatment 

d:l'f'° direction. 

In It• acceptance of the Subatance Abuae Prevention and Treatment Block Grant 

:"·l (SAPT) to provide service, through the regional Human Service Centera, the 
... ,,/ 

Department must comply with the expectation that pregnant women who are 

1bu1lng alcohol and other druG• wlll receive priority conalderatlon In ace-Ing 

appropriate treatment at the Centere. Thi• leglelatlon appeal'8 to aupport that 

effort. 

It fa apparent that there will be need to provide lnfonnatlon and education to • 

number of dlaclpllnea regarding thla leglelatlon, If adopted. The Dlvl1lon of Mental 

Health and Subatance Abuse le prepared to •••lat In whatever manner nece1ury, 

Thank you for the opportunity to appear before you today. I wlll anawer any 

quHtlons you may have. 
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SENATE BILL 2271 TESTIMONY 
HOUSE JUDICIARY COMMITTEE 

MARCH 17TH, 2003 
PRAIRIE ROOM 

By Jonathan Byers, Assistant Attorney Gen,eral 

Mr. Chairman and Members of the Committee: 

My name ts Jonathan Byers and I appear on behalf of the Attorney General. I wish to 

testify In favor of Senate BIil 2271. 

The Federal government calculates that an Infant prenatally exposed to illegal drugs 

costs society about $1 million over Its lifetime. Richard Whitmire, Drug-Using 

Pregnant Women: Medical or Criminal Problem? Gannett New Service, Mar. 30, 

1994, at 1, available In 1994 WL 11261843. This begs the question: How widespread 

Is the problem? 

Already In the early 1990's, before math really exploded on America's streets, 

studies were showing that one In every ten fetuses In the United States was exposed 

to cocaine In the womb. Cynthia Glaze, Combating Prenatal Substance Abuse: The 

State's Current Approach and the Novel Approach of Court-ordered Protective 

Custody of the Fetus, 80 Marq. L. Rev. 793 (1997). Eleven percent of pregnant 

women were using some form of controlled substance. Researchers estimate that 

the figures are closer to 15 to 20 percent In urbEm areas. C. Antoinette Clarke, FINS, 

PINS, CHIPS, and CHINS: a Reasoned Approach to the Problem of Drug Use 

During Pregnancy, 29 Seton Hall L. Rev, 634 (1998). 
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The question ,may be raised whether the toxicology testing and mandated reporting 

will have a deterrent effect on pregnant moms seeking prenatal care, That may 

happen In some Instances, But what good Is prenatal care If the mother continues to 

drink everyday or use controlled substances? Senate BIii 2271 does not threaten the 

mother with orlmlnal prosecution; It simply paves tho way for entry Into treatment, 

which may be the biggest step In prenatal care the mother can take. 

The Attorney General asks for a do pass. I would be happy to answer any questions . 
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Senate Bill 2271 

Testimony provided by Amy Wald 

March 17, 2003 

Good morning Chairman DeKray and committee memebers. My namlL: is Amy 
Wald. J am a Licensed Social Worker at Youthworks. Youthworks is a non
profit agency that services at risk youth and their families. I work in the 
capacity of an outreach coordinator, providing se1vices to approximately 100 
youth and families over the course of a year. I have worked in this capacity" for 
approximately three years. 

In my four-year career as a social worker, I have come into contact with 
approximately thirty children who live with Fetal Alcohol Syndrome or :Fetal 
Alcohol Effect. Their abnormalities can be seen in the areas of growth, 
performance, graniofacial, skeletal and cardiac. Some common and outward 
&ymptoms include low set ears, wider set eyes, cleft lip arid a short neck, to 
name a few. These children average an I.Q, of 63, which is the mental 
retardation range, The majority of children I have served are very aware of their 
conditlon and the differences between them and other children. They foce daily 
challenges, My contact with them tends to be around behavioral concerns. 
These children have poor Judgment. distractibiUty and difficulty recognizing 
social cues. Children with FAS/FAE also have difficulty with consequential 
thinking, All of this pose,g a great challenge in dealing with consequencing 
behaviors. 

I am here today to provide testimony in support of Senate Bill 2271. The 
driving force in my testimony is centered around a family 111 which I quickly 
realized my hau.ds were tied. My rote in this case was to deal with a young 
female who had received a juvenile citation. 

During the intake process. the girl's mother disclosed to me that she was in her 
3rd trimester of her pregnancy, She reported that she had previously been 
through a treatment program but was currently an active drinker. She 
disclosed she was consuming a large amount of alcohol on a regular basis. I 
immediately spoke to her regarding Fetal Alcohol Syndrome. Sbe defiantly 
responded that she knew the dangers, but is an alcoholic. 

The week after the intake I met with the girl at her local school. She looked at 
me with pain in her eyes and a level of seriousness that I will never forget, She 
stated that she would cooperate with me: but she knew that 1 would not be able 
to help her fanilly. She stated a number of social workers and licensed 
addiction counselors could not "fix my mom and neither will you." 

In the course of my work with this family, I acc~ssed a number of agencies to 
address this matter. At the local level a child abuse and neglect report was 
made. This report was followed by a number of phone calls updating the Child 
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Protection Worker. The worker was repeatedly informed that the mother was 
continuing to drink. The worker reported that there was nothing they could do. 

I was unhappy with this decision and contacteu the juvenile court. The court 
informed me there was not a statute in place to deal with this issue. I couldn't 
believe it. It seemed as though the teenager was right, there was nothing I 
could do to help her mother or her unborn baby brother or sister. I then 
contacted the West Central Human/ Service Center. There, too, I was met With 
the same answer, that there is nothing we can do. 

In the next few weeks, I continued to $earch for an answer and someone who 
could help with my dilemma. While in the Bismarck office, I staffed this case 
with a co~worker. I had explained each avenue I had pursued. He suggested 
calling the state administrator of Child Abuse and Neglect. Consulting With this 
office finally opened a door and I was able to do something to help my client 
and her family. Although there was nothing immediately they could do, I was 
informed about the possibility of testifying on this bill. This is why I am here 
today, 

'111e baby was bom with clear symptoms of FAS/FAE such as lower than the 
normal birth weight, low set ears, eyes set far apart, cleft lip and a heart defect, 

I believe that my client's mother suffered from a terrible disease called 
alcoholism. She had been through a treatment program and did successfully 
complete: She WRS able to maintain sobrlety for a period of time. I believe if 
she could have gone through detox and had the treatment and support she 
needed, she would have been able to think clearly, 

For the case I have spoken about today, there are no words to describe the pftjn 
and challenges the family will forever endure, The saddest part is that it is 
preventable! My main request today is that we as service providers have sonle 
options 1n dealing with preventable diseases, Specifically an alcohol addicted 

'pregnant woman and the rlsk of a FAS/FAE child. 

In further support of this bill I would like to take a moment to address 
monetary issues. It seems ridiculous to go from talking about a family's real life 
story and hardships to speaking about dollat's and centl!l, However, the truth 
is, by passing legislation like this, it will sav~. the state a considerable amount of 
money, A few months of Inpatient treatment would be minimal compared to 
potentially weeks or even months in the NICU neonatal (intensive care unit) and 
life long bills centered around medical, education and even legal issues. 

Thank you 
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Note 

*765 PROTECTING OUR CHILDREN: A CALL TO REFORM STATE POLICms TO HOLD 
PREGNANT DRUG ADDICTS ACCOUNTABLE 

Julie J, Zitella 

Copyright C 1996 John Marshall Law School; Julie J, Zitella 

Introduction 

Page I 

A panoramic view of the hospital's nursery window is a picture-perfect display of tranquil babies swaddled in pink 
and blue blankets, [FN 1] Rebecca, a tiny baby girl in the comer, is not bundled in a pink bl.mlcet but covered by a 
tangle of wires, tubes and machines, She is not sleeping; she is crratloaUy jerking her arms and legs in the air whUc 
piercing the maternity ward's silence with a shrill scream. Rebecca was born underweight and premature with 
kidney defonnities. [FN2) Her pathetic shuddering and inconsolable shrieking screams will disappear after a few 
months, only to be replaced with listlessness and chronic diarrhea, [FN3] By the age of one, daycare center 
workers will constantly watch this undersized baby girl because she impulsively hits the other children. [FN4) At 
the age of two, Rebecca will become so unusually fearful of everythJng that she will not make eye contact with 
anyone. [FNS) She will become so hyperactive that she will touch everything aud foster peculiar habits, such as 
eating cigarette ashes. [FN6) She will develop into a mentally limited adult and will have problems interacting with 
other persons. [FN7] Cocaine, the drug that gave this little girl's mother the shortest hish, will achieve Its longest 
legacy through Rebecca. [FNS) 

The hypothetical example above is a prime ltlustration of the d~vastating problem of infants who are casualties 
before they ar., born, [FN9] This Note argues that state policies currently do not protect '766 the interests of 
drug•exposeJ children and are therefore in need of reform. Part I of this Note examines the cocame problem among 
women in the United States and the traumatic effects it has on their children. Parts II and m analyze the current 
civil and criminal responses ot various state courts and leglslatures to manage the problem of' drug•addfoted infants. 
Finally, Part IV proposes a change in state laws that will effectively protect ,md provide drug-addicted children a 
chance to live a normal, stable life. 

I. Cocaine and Its Effects 

First, this Part analyzes the history of cocaine use in the United States among women. This Part also discusses the 
effects that cocaine imposes on a child who is exposed in utero. Specifically, this Part examines the immediate 
effects of cocaine use on the infant, as well as possible long term bchavJoral and developmental effects the child 
mllY experience. 

A. Who Is The Cocaine Mothe1·? 

Copr. C West 2002 No Claim to Orig, U,S, Govt, Works 
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11te problem of substance abuse by pregnant mothers rose quickly during lhe I 980s when crock, the smokable 
form of cocaine. became available. [FN l0] Crack is a high-potency, low-cost and highly addictive drug: it became 
lhc drug of choice for many pregnanl women because it is the quickest acting and ouslcst form of cocaine to use 
since it is smoked, rather th1111 Injected or sniffed. [FN 11 I More than 100 cocaine-addicted babies arc bom each 
dny; [FNl2] one out ofovery ten newborns has been c:<poscd to illegal 11 767 drugs in u1cro. [FNl3) 

The use of illegal substances during pregnancy occurs at alt racial and socioeconomic levels. [FN14] The children 
of the crack generation range from poor, black ghetto children to white upper and middle class children, (FN 15] 
Poor minority children have attracted more attention because cocaln\l abuse In white upper nnd middle classes is 
not frequently reported, [FN 16] A 1989 Florida study discovered that, while the rates of drug use among pregnant 
black and white women of equal socioeconotttic clnss were the same, only one percent of white abusers were 
reported to authorlties1 as com pured to ten percent of the black abusers. (FNl 7] Although the statistics may not 
accurately reflect the number of drug abusing mothers, this growing problem is Invading every comer of America 
and affecting our youth. 

B, The Effects Of Cocaine On The Fetus 

Cocaineingested by a pregnant wom1m reaches the fetal circulation system by crossing the placenta, [FNl8) Once 
the drug enters the fetus' system, it is converted into a more powerful sub stance, narcocnlne, which remains In the 
fetus' system longer than in the mother's system. [FN19] This substance causes a constriction of the blood flow to 
the fetus and a corresponding decrease in the flow of oxygen to the fetus' developing vital organs, especially the 
brain. [FN20] The common consequences of maternal cocaine use include *768 premature birth1 impaired fetal 
growth and neonatal seizures. (FN21 J Many of these babies exhibit irritability, [PN22] lethargy and 
wuesponsiveness to stimuli, [FN23] Specifically, cocaine-adcUcted children commonly exhibit jerking motions and 
piercing wails. [FN24] More gruesome consequences may also result, such as a shriveled ann or leg, a miHing 
section of an organ or other defonnities, [FN2S) Other serious, disabling repercussions include heart defects, 
bleeding brains [FN26] and respiratory disorders. [FN27] 

Although the tremors and other symptoms will dissipate after three or four months, [FN28] the consequences of 
maternal cocaine use may unfortunately extend to later period$ of the child's life. Sever al long-term studies suggest 
that drug-exposed babies are at risk for later developmental problems and learning deficiencies. [FN29] Evidence 
shows that children exposed to drugs in utero are disorganized, rowdy and violent in the classroom, [FN30) 
Additionally, language *769 production and comprehension, recognition memory and regulation of arousal and 
attention states can be critically affect ed. [FN31] 

The 11crack generation, 11 however, does not have to be the "lost generation, 11 [FN32) Their history of drug 
exposure can neither be dismissed, nor held against them, [FN33} These innocent children have a chance of leading 
reasonably nonna11ives with appropriate and timely postnatal intervention, [FN34] 

The Slavin Special Education Center, a leading organization in Loo Angeles that works with older children who 
have been prenatally exposed to drugs, reports promising outcomes. (FN3S) More than half of the center's students 
eventually transfer to main stream school classes, assisted by tutoring and counseling, (FN36J An other Californ1a 
study documents similar positive results. [FN37] For instance, oue second grade drug-exposed student underwel,t a 
"metamorphosis from a non-communicative face constantly hidden under a hood to a smiling little boy full 1.:,f 
curiosities." [FN38] In short, these children are not hopeless. Has the system, however, given up hope on these 
innocent lives? 

*770 II, The Civil Liablllty Imposed On Drug-Abusing Mothers 
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Justice demands the 11recognition of the legnl right of every hum,rn being to begin life unimpaired by physical, 
mental or emotional dafects resulting from the ncgl,·ctful acts of the parent." [FNJ9J State mterventlon in domestic 
relations because of neglectful parents may be an unhappy but necessary aspect of life In our organized society. 
[rN40] Although lhe pail\t\tl problem of child abuse 1md neglect has found no fully satisfactory solution, continued 
state Intervention has produced promising progress. (FN4 I] 

Thi$ Part discusses thi.: civil Hablllty placed on a woman who uses drugs whlle pregnant, This Part also analyzes 
the negative effects on the children when states Impose civil liability on moth ers. Specifically, this Part will 
examine the problems that exist In the foster care system and in parental tem1ination proceedings. 

A. Child Abuse and Neglect Statutes 

In response to the growing number of mothers giving birth to drug-addicted cWldren, many states have intervened 
by imposing civil penalties on women who use drugs while pregnant. States have enacted laws that clearly derme 
prenatal drug use as evi dence of child abuse or neglect. [FN42] Additionally, all states have •771 reporting laws 
that mandate certain persons, such as physicians, nurses, emergency room personnel and social workers, to report 
suspected child abuse and neglect to social service agencies, [FN43] For example, a physician is under II duty to 
immediately report the birth of a child who screens positive for drugs to a social ser vice agency; the agency will 
subsequently investigate the re port. [FN44] In Illinois, an obstetrician will report a finding of a drug• addicted 
child to the Department of Child and Family Services (DCFS), [FN45] 

Immediately following birth, the state's social service agency may detennine that the drug.exposed newborn is not 
in immediate danger; consequently, the agency will send the newborn home from the hospital with the family on a 
service plan [FN46] until an adjudicatory hearing, [FN47J If the family complies with the plan, the infant remains 
at home. [FN48] If, however, the social service agency *772 determines that 0ither the family has not follow-:,d the 
rehabilitative plan, the family is dysfunctional or the safety oi the child is in question, the state agency takes 
custody of the child until an adjudicatory hearing. [FN49] 

After the agency files a petition alleging that a minor is abused or neglected, an adjudicatory hearing is held 
within 180 days after the date of servic, of process upon the minor and patents. [FNS0] The court, at the 
dispositional hearing, reviews the effectiveness of past services aimed at family preservation and reunification. 
[FNS 1] In Illinois, the purpose of the ttdjuclicatory hearing is to act in a just and speedy manner to (1) determine the 
best interests of the minor, (2) idcm(i(y families in need, and (3) reunify families where it is in the best interests of 
the minor. When U js not in the best interest of the minor to be reunified with his •773 parents, the court will find 
.mother permanent home for him. [FNS2) 

If the provided services successfully reunify the famity, the judge will award custody of the itttant to the natural 
pii.rents and close the case, [FNSJ] The most common outcome of the adjudicatory hearing, however, is a 
determination by the court that the best interest of the infant would be served by removing the infant from the 
CU$tody of the natural parents. [FNS4] The court will also deter mine whether to place the child in the custody of a 
suitable relative or to commit the child to ,i.'. agency for care, [FNSS] Ostensibly, the most important consideration 
throughout alt of these procedures is the best interest of the child. 

B. Problems With Imposing Civil Liability On DrugMAddictcd Mothers 

Those involved in creating policies related to perinatal drug acidiction consider the child abuse, neglect and 
custody laws effective measures for protecting a child's best interests, altering maternal behavior and preserving the 
family unit, [FNS6] The disturbing reality shows, however, that these laws do note aclucve even one of these goats. 
[FNS7) One reason why the state does not achieve its goals is because the courts frequently balance the parent's 
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Interest in rcmlllnlng a parent ugainst the chlld1s interest of Jiving in a stable home. [FN58] Some cuurts consider 
the chlld1s best Interests as only one of the many factors of considcratlon in a cnse of such delicate nature, {FNS9J 
A chlld1s best interest, however, Is not part of *774 auy equation and is not to be balanced against any other 
interest. [FN60) 11A child1s best interest is and must remain Inviolate and impregnnblo from all other factors, 
including the interests of the biological pnrents, 11 [FN6 I] 

l. The Foster Care Drift 

Where. in fact1 do the child1s best interests Ii~? The best interests of the child are ofien found to be closely aligned 
with the best interests of the mother, [FN62] Most of the babies exposed to drugs, however. arc almost 
automatically tom from their naturol mother and sent to foster care. [FN63] However, the ultimateconsequence of 
ordering the separation of the parent and drug addict~d infant by placing him in the foster care system is usually 
negative, [FN64] 

' 
To understanci the problem with sending drug-exposed infants to foster care1 the current foster care system must 
be evaluated. Currently1 there arc approximately 500,000 children in the foster care system, with over 5S,000 in 
Chicago and surrounding Cook County alone. [FN6S] The vast m.ajority of these children arc placed in and out of 
various taster.homes while the biological mother attempts to get her life together, [FN66] After spending years in 
the foster care systemi the child most commonly loses contact with his natural parents. (FN67] Typically, the child 
is alone and with out a chance to fonn a close relationship with any parental figure. [FN68) Specialists in the 
system label thJs the 11foster care *775 drift." [FN69) 

When a child enters foster care, the biological parent cedes custody of the child to the state's child welfare system. 
[FN70] 11te state's duty is to provide both the child and the parents with services designed to resolve the problem 
that originally separated them, [FN71] In most cases, however, state agencies offer few parents any help while their 
children are in foster care. [FN72] In fact, case workers do not regularly contact the natural parents. (FN73] The 
con tact between the natural mother and agency often drastically de creases after the fll'St year of placement t~f the 
child in foster care. [FN74] This estrangement betwec,n the natural parents and child is not in the chilctls best 
interest because frequent contact between the agency, natural parent and child increases the chances that the ,:hild 
will return home during the first year of placement. [FN75] 

( 

When the state places a drug-addicted baby in the foster care system, the state may have custody of the child, but 
the natural mother still retains her parental rights. [FN76] Consequently, the foster care system traps tens of 
thousands of abused and neglected babies who are not free to be adopted into a stable fwnity. (FN77J The 
biological mother is given multiple chances by the state to prove that she is fit to have legal custody of her child 
while her baby is bounced from foster home to foster home. [FN78] For example, when a *776 judge sees a mother 
who bas faittd her drug treatment, she is likely to insist that the mother enter every drug treabnent pro gram 
available before decidlng that the offered services did not resolve the problem, [FN79) Actually, while the natural 
mother clings to her parental rights, [FN80] her child will, on average, live with three different families. {FNS 1] 

c, 
I 
I 

0 

It is not uncommon for a foster child to Uve in ten or more foster homes. [PN82] To make matters worse, many 
social service agencies do not ensure that a child will be placed into a stable foster home. [FN83) Frequently, the 
agency "baphuurdly" matches the child wfththe foster home, which consequ1ntly leads to removal and 
replacemen~ of the child. [FN84] 

The instability that is inherent in the current foster care system has a remarkable 11,ffect on the children who remain 
stuck in the foster care drift. [FN8S) Without stability, young children be come unable to fonn healthy bonds or 
feel good about their futures, [FN86] Child psychologists deem permanency and continuity essential for a child1s 
healthy, normal development. [FN87] Without •777 them, a child is unable to fonn attachment bonds or "ties that 
bindi" (FN88] the child may experience delays in his adaptation to surroundings or setbacks in his emotional 
development. [FN89] Bounclng a child from foster home to foster home rips him away from his community and 
school, whioh can create great emotional trauma, [FN90) These children are crying out for a stable home with a 
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cnrlng fomily. [FN91) 

11One of the prime weaknesses of our existing foster care system ls that1 once n child enters the system and 
remains in it for even a few months, the child is likely to become 'lost' in the system.11 {FN92) "Yearly judicial 
reviews of the child's placemtnt too often become perfunctory exercises with little or no focus upon the difficult 
question of what the child's future placement should be, 11 [FN93J A significant disincentive exists for taking the risk 
of placing a child back home with his natural parent unless 11you1re damn sure everything will be OK, 11 [FN94] No 
agency will fire a social worker for allowing a child to remain In foster care too long, (FN9S) Thus, our existing 
"temporary0 foster care system !s a J)(.'rmanent, yet glaringly inadequate, solution for too many innocent children. 
[FN96) 

*778 2, Termination of Parental Rights 

Social service agencies may commence ponnanent tennination proceedings after a child is removed from his 
natural parent's home, [FN97J AU fifty states have statutes enabling social scr\llce agencies to tenninate parental 
rights in cases of abuse, abandonment or neglect. [FN98] Tenninating a parent'!) right to a child severs tho legal 
relationships between the child and the natural parents. [FN99] 

GeneraUy, in the initial removal proceedings tho court must first detennine by a fair preponderance of the 
evidence, [FNlOOJ or by clear and convincing evidence that the parents have pennanently neglecttd the child. 
[FNl0l] Second, the court must find that tho supervising state agency made "diligent efforts to encourage and 
strengthen the parental l'f)lationslup11 and was unsuccessful at such attempts, [FN102] Following this fact-finding 
hearing, the agency holds a dispositional hearing to determine what subsequent course of action is not only 
available, but Is also in the best interests of the child, [FN103] Thus, the "paramount concern in these proceedings 
*779 ls the child's best interests ... [FN104J 

The theory justifying the state's right to intervene is that when parents fail to provide their children with adequate 
care ... the state has a right. indeed a duty1 to protect children." [FN105] Tho U.S. Supreme Court recognizes the 
state's interest in protecting its children, [FN106] Sb1ce the termination of parental rights is a dramatlc and intrusive 
state action. [FN 107) state intervention on behalf of a child must be predicated by a compelting state interest, 
(FN108] The more significant the ~ the greater the state interest in combating it. [FN109] The main issue is, 
however, what type of con duct on behalf of the drug addicted mother will invoke a compel ling state interest that 
Wl\rmlts intervention. [FN 110) 

In 1\ tennination proceeding, the presiding judge is committed to choosing an alternative that maximizes the best 
interests of the child. [FNl 11] This llbcst interests of tho child" standard, however, is a general standard that is 
inherently indeterminate,, [FNl 12] Since an indeterminate standard can render the outcome of litigation difficult to 
predict, it can ironicaUy encourage more litigation than a standard that makes the outcome more predictable. 
[FNl 13) 

Moreover, an indeterminate standard in child custody cases raises a number of questions related to fairness. 
[FNl 14) Broad, person •*180 orlentatedd standards are unfair because the mother may not have the opportunity to 
conform her conduct to the norm subsequently used by a particular Judge. [FNl 15] Most importantly, the in 
determinate termination standards violate the fundamental precept that like cases should be decided alike, [FNl 16) 
The use of the indetenninate ''best interests of the child11 standard implies that judges may decide cases on the basis 
of unarticulated. unconscious predictions and preferences, [FN 117] There is a substantial risk that judges will base 
child custody eases on values not widely shared among other judges or society. [FN118J Thus, 11(i)n the end. a 
judge is the only person a child in peril has to count on. If a judge's humanity fails, who will hear the child's cry?" 
[FNl 19) 

An excellent illustration of the unfair and inconsistent decisions that can result from the use of an indetenninate 
standard is a study involving three child welfare professionals, (FN120] Each professional was independently given 
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the actual flies of ninety-four children from fifty families. [FN 121 J The tosk wos to analyze the flies and decide 
whether the state should remove the children from parental custody and plncti them In foster care, or whether the 
state should provide services in the home. [FN 122] The three child welfare professionals agreed ln loss than 
one*half of ninety-four cases, (FN123) More importantly, when the three profossionals agreed on a decision, they 
did not Identify the same determinative factors. [FN 124) This study demonstrates how the use of an lndetem,inate 
standard results in inconsistent decisions of what is in the best interest of a child. [FN 125) 

This type of Inconsistent decisionmnklng for a child's future *781 goes beyond hypothetical studies, For instance1 

one situation in which the use of an indeterminate standard gravely affected a child's life was the custody battle 
over a child named Ashley K. [FN 126) Ashley was bom one month premature and addicted to heroin. (FN 127] 
Ashley1s mother and father were both drug addicts who were not married but were living together, [FN128) 
Ashley's mother also had a history of prostitution, even while she was pregnant with Ashley, [FN 129) To make 
matters worse, before Ashley's birth, Ashleyts parents had an open case with the DCFS regarding the neglect of 
Ashley's brother and sister. (FN130] Addltlonally, Ashley's mother had a criminal conviction for neglecting her 
older daughter when she was just fourteen months old. [FN13 l] After Ashley's birth, the circuit court found that 
Ashley was a neglected minor and ordered that DCFS take temporary custody of her, [FN132] 

rl . l 

Ashley remained in the hospital for approximately one and one half months following her birth because of her 
drug withdraw ali during that. time, Ashley's mother did not visit her, (FN133] When the hospital finally discharged 
the baby, the state placed Ashley in the foster home of Joseph and Marjorie Procopio. [FN134] During the first five 
months, baby Ashley suffered from tremors, fever, severe diarrhea and long periods of inconsolable crying. 
[FN13S] 

During the first sixteen months of Ashley's Hf e, her bin logical mother visited her three times and her biological 
father visited her twice. [FN136] After Ashley's birth, 11ot only was her biological mother arrested for prostitution, 
possession of stolen property and •782 forgery, but she also continued to use heroin, (FN137] Despite Ashley's 
parents' criminal conduct, DCFS continued to work towards the goal of returning Ashley to her biological parents. 
[FN138] Eventually, Ashley's mother entered an outpatient methadone maintenance program; in essence, this 
program protects the addict so the addict does not commit crimes in order to maintain the addiction. [FN 139) 
DCFS considered this a step forward and did not deviate from its goal of returning Ashley to her biological 
parents. [FN140] 

When Ashley was three years old, Ashley's behavioral and emotional problems concerned the Procopios: they 
related these problems during the visitations by Ashley's mother and father. [FN141) Subsequently, the Procopios 
admitted her to an in•patient program at Mount Sinai hospital for st psychological evaluation. [FN142) Mount Sinai 
reported that the state should return Ashley to her foster parents and implement a permanency plan so that Ashley 
could be adopted by the Procopios, [FN143] DCFS ignored the recoinmendatlons and the monthly visits of 
Ashley's natural parents continn~d. [FN144] 

When Ashley was five years old, her biological parents pt,titioned the circuit court to vacate the guardianship 
order to the DCFS. [FN14SJ During this hearing, the court reported that her biological mother was drug tree. 
[FN146] A board-certified psychiatrist, however, concluded that it was not in Ashley's best interest to separate her 
from the foster family she regarded as her real family. (FN147] Despite the psychfatrisfs recommendation. the 
circuit *783 court directed social services to develop a plan to change the supervised visits of the biological parents 
to unsupervised visits so that reunification could eventually take place. [FN148J 

After the circuit court's order, DCFS removed Ashley from th\? Procopio home and placed her in a shelter as an 
intennedlate step before placing her with her natural parents. [FN149) The shelter forbade the Procopios from 
calling or visiting Ashleyj the shelter considered this a hindrance to the development of the relationship between 
Ashley and her biological parents. [FN150) Eventually, the circuit court vacated its original order appointing the 
DCFS Ashley's guardian and entered a dispositional order transferring custody of Ashley to her natural parents. 
(FNtSlJ By this time, Ashley was five yenrs and four months old and had never lived with her biological parents, 
[FN 1 S2] Additionally, the circuit court ordered that the Procoptos refrain from any contact with Ashley that was 
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nol approved by a lhernplst, [FN 153] 

The Appellate Court of tlllnols, In hearing the appeal from the circuit court, foiled to see how the facts taken ns n 
whole could possibly be constnrnd to fnvor the transfer of Ashley from the custody of the Procopios to her 
biological parents. [FNl54) The Appoltate Court stated that the circuit court was wrong: "the facts leave no doubt 
that it was not in the best interest of Ashley to transfer custody to her biological mother and father. 11 (FN l SSJ 
Additionally, the Appellate Court disagreed with the detenninative factors that the circuit court used In deciding 
where to place Ashley, The fact that the biological parents stopped using drugs or f1nally showed an interest in 
their five year old child was not the detenninative criteria to decide the best interest of Ashley. [FNl56J Thus. the 
court remanded the case for a new hearing on the biological *784 parent1s petition for custody of Ashley. (FN1S7] 

As demonstrated by the tragic story of Ashley K,1 [FN158] the 11best interests of the child11 standard in termination 
proceedings is vague at best. [FN l S9J The Appellate Court's sharp disagreement with the lower courfs decision 
demonstrates how an intermediate standard results in inconsistent decisions. Given the enormity of the interests at 
issue and the finality of the cotU11s deolsio11t (FN 160} an ambiguous standard for tennination of parental rights does 
not adequately address the situation or protect the chHdren. (FN161] Foster *785 care placement and termination 
proceedings arc not effectively remedying the problem of drug use among pregnant women; therefore. prosecutors 
have resorted to criminally prosecuting these mothers. 

Ill, The Crimin at Prosecution Of Drug-Abusing Mothers 

"Two of the great problems of our democratic society , .. (arc) drug use and parents who apparently show no 
rcsponsibillty for their children. 11 [FN162] A judge in an IUinols trial court characterized these types of 
irresponsible mothers as "time bombs," [FN163] This Part examines the debate among state courts of whether 
criminal liability should be imposed on pregnant women using drugs. This Part also examines the possible 
repercussions that may occur from imposing criminal H,bility on a cracJc .. addlcted mother. 

A. The Criminal Prosecution of Drug-Abusing Mothers Under State Drug 
Trafficking Laws 

Prosecutors nationwide are fed up with pregnant mothers using cocaine and escaping punishment. [FN164] In a 
crusade to bring about justice, they have tried to criminally prosecute women for *786 giving birth to children who 
test positive for drugs. [FN16S] Prosecu tors have attempted to charge these mothers with delivering drugs to a 
minor via the umbilical cord. [FN166} Delivering drugs to a minor is a felony drug charge carrying a possible jail 
sentence of thirty years. [FN167] 

The (ll'St case that brought nationwide attention to the issue arose in Florida in 1989, [FN168J Jennifer Johnson 
admitted to the baby's pediatrician that she used cocaine the night before she delivered her child. [FN169] She was 
indicted and convicted of two counts of delivering a controlled substance to her minor child in violation o( 
Florida's drug delivery statute, {FNl 70) The lower court found that Johnson wdelivered" cocaine to her two 
children 11via blood flowing through the umbilical cords in the sixty to ninety second period (after birth) but before 
the cords we-re severed." [FN171] 

On appeal, the Florida Appellate Court upheld the decision. [FN172] The Florida Supreme Court, however. 
eventually reversed *787 the tria! court's and Appellate Court's decisions. [FN 173 J The Florida Supreme Court 
reas,:,ned that it was absurd to apply the delivery-of-a-drug statute to this scenario, (FN 1741 The court held that the 
Florida Legislature did not intend the Florida Drug DeJivery Statute to encompass the delivery of an illegal drug 
front the womb to the placenta to the umbilical cord and to the newborn after a child's birth. [FN17S) 
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Prosecutors' attempts to hold pregnant dn1g addicts criminally liable include chnrging women under controlled 
substance stututes1 [FN l 76] pure use statutes (fN l 77] and involuntory manslaughter statutes, [FN 178] Somr. state 
prosecutors have successfully obtained convictions at the trial level; however, not one stale ~upreme court has 
upheld such a conviction, [FN 179] In the mo:;t recent case in lllinois1 *788 the Kane County State's Attorney 
Officedeclded to pursue felony drug-possession charges against three women who delivered cocaine-addicted 
children. [FN 180) These cases may be the first time In 111inois that prosecutors charge a mother with cocaine 
possession while relying on the baby's blood for evidence. [FN181] The chief of the Kane County Felony Division, 
John A, Barsanti, admitted that he did not find any case law in Illinois related to this type of prosecution, [FN182} 

At this time, no state law specifically holds a mother criminally liable for giving birth to a drug-addicted infant, 
[FN 183] Applying state drug trafficking statutes to the passage of blood between a woman and a fetus as a delivery 
of a drug is extremely problematic, (FN184] Such an interpretation of the statute goes beyond the in tent of the 
state legislatures in creating those laws, [FN 185] Not only •789 are there problems with this type of statutory 
interpretation of drug trafficking statutes, but there are also inherent problems with imposing any crimlnal Uabiltty 
on pregnant drug users. 

B. The Inherent Problems of Imposing Criminal Liability On Mothers Who Use 
Drugs During Pregnancy 

Opponents attack the criminal prosecution of crack mothers on the grounds that the criminalization infringes on 
the woman's right to Equal Protection under the Fourteenth Amendment, [FN186] the ban on punishing status 
under the Eighth Amendment [FN187] and the right to privacy as interpreted under the liberty guarantee of the 
Fourteenth Amendment. [FN188) Despite these arguments against the imposition of criminal UablUty on orack
mothers, criminal penalties for pregnant drug-abusers have widespread public support. [FN189] In a survey of 
fifteen states, seventy-one percent of *790 l S00 people polled favored prosecuting women whose use o( illegal 
drugs injured their unborn thild. [FN190] After all: 
If you raised your child in (a) wilderness and the child's malfunctions punished no one but yourselves, it would 
be none of their damn business. But if your child is to live with us, be educated by us, suffered by us, add to the 
crowd of us1 we should have a say. [FN191) 

Criminalization, however, may provoke the mother to further hann tltc person the law aims to protect by avoiding 
prenatal or postnatal care. [FNl 92] Health care providers are concerned that if women fear that they will be 
criminally charged for their drug use during pregnancy, these mothers may actually avoid medical care in order to 
avoid detection for their substance abttse, [FN193] Conse quently, the absence of prenatal and postnatal medical 
care places drug abusing mothers and their helpless children at even greater risk. [FN194] 

Furthermore, crack cocaine ls considered one of the most powerful reinforcers in the world, "almost analogous to 
breathing," [FN19S] For addicts, crack "is almost as compelling as breathing" and even "more compelling than the 
need for sleep or food," [FN196] Although a mother addicted to crack most likely recognizes the potential hann 
she can cause her fetus, she is unable tocontrol her addiction. [FN 197] As long as a mother lacks the power to 
control and e-nsurc a healthy pregnancy, postnatal sanctions will neither affect her conduct nor protect the child's 
health, [FN198) Consequently, criminal sanctions may not be an effective deterrent because a drug-abusing mother 
is not a reality- based individual; [FN199] she is *'791 controlled by her addiction andi thus, unable to do what she 
knows is best for herself and her child, [FN200] The goal of the state is to protect and ensure healthy babies who 
arc not drugw dependent; however, criminal sanctions atone are unlikely to accomplish that goal. (FN201] 
l'>unishing a crack mother by orJering her to serve time in jail subjects her baby to the punishment of temporary 
foster care, [FN202] The overreaching principle is that if the state aims to reach and protect the children, it must 
first reach the mothers. (FN203) 

IV. Legislative and Judicial Response to Drug Using Mothers: A Change in 

Copr. C West 2002 No Claim to Orig. U.S. Govt. Works 

http://print.westlaw.com/deli very .html?dest=atp&dataid!:!B0055 8000000079700007 40241 BSA 1COC837941.,. 12/5/20 

I 

·• 

J 



29 JMARLR 765 
(Cite as1 29 J. Marshall L. Rev, 76S) 

Pago 9 

Polley 

Ideally, the most important and effective method of dealing with cocaine use by pregnant women is prevention. 
(FN204) Our history of success, however, in prohibiting the use of illegal substances does not 11inspire the hope 
that preventing cocaine use will occur quickty. 11 {FN205J For example, a hospital in South Carolina attempted to 
educate women about the damage they caused to their children by taking cocaine while pregnant. [FN206} 
Unfortunately, the hospital workers did not convlnce many of the drug-addicted, pregnant women to enter a drug 
treatment program, Most of the women did not even return for any type of prenatal care. {FN207) Despite the offer 
*792 of free drug treatment and free prenatal care, few women voluntarily participated in the program. [FN208) 
South Carolina's drug rehabilitation specialists asserted that 11unless you have sanctions in place, unless you 
understand the basic irresponsibility of these drug-addicted women, it won't work," [FN209J 

Thus, this Part proposes a change in state laws to effectively protect the best interests of a drug exposed child. 
This Part first discusses programs that successfully protect the children, Thjs Part then proposes an ideal program 
that protects the health of the child, while also preserving the Integrity of the family unit. · 

A, A Model Solution: South Carolina1s Crack Prevention Program 

The state must force crack-addicted mothers to realize their responsibility to seek treatment and to protect their 
children. [FN21 O] After alt, if a mother injected cocaine directly into the tiny arm of her newborn baby. causing 
pennanent brain damage or death, that mother would certainly be arre~ted and prosecuted to the fullest extent 
allowed by law, [FN21 l] 

Several years ago, Charleston's Medical University of South Carolina (MUSC) effectively addressed the problem 
of coc:aine abuse during pregnancy, (FN212] Accordingly, the MUSC an~ the office of the circuit solicitor in 
South Carolina presented alt pregnant ntothers who tested positive for cocaine u.se with a choice: the women could 
either seek drug treatrn.ent or face arrest and possible jail time, [FN213] The results of this "crack-baby" prevention 
program clearly demonstrates that it was a success. [FN214] Prior to the institution of this program, approximately 
twenty-four pregnant mothern a month tested positive for cocaine at the hospital. [FN215] Almost none of these 
women were willing to seek help *793 voluntarily. (FN216J After the implementation of the tough amnesty 
program in 19891 the number of mothers testing positive for cocaine decreased to five or six a rnooth. (FN217] 

The basis of the program was "not only a carrot, but a real and very firm stick!' [FN218] The cooaitte-blby 
program brought personnel from various groups and agencies to the table, including soc:ial workers, Charleston 
County substance abuse and drugu rehabilitation specialists, Jaw-enforcement officials, hospital offioiats and 
prosecutors from the office of the circuit solicitor. [FN219] Whenever a pregnant mother tested positive for drugs, 
the hospital staff counseled the woman about the consequences of drug abuse during pregnancy, [FN220] In 
addition, the solicitor's office presented the mother with a letter infonning her that she faced ar rest and prosecution 
if she refused drug treatment, [FN221] The solicitor's office also t'romised to drop all charges against the woman if 
she successfully completed a drug-treatment pro gram. [FN222) Most of the pregnant wome:n who tested positive 
for crack coc:aine agreed to enter the drug, program. Those women who refused the treatment were arrested, but 
later agreed to enter the program once they saw that the hospital was serious, [FN223] 

Politically correct resolutions by the American Medical Association and the American Pediatrics Association 
tabete<l the pro gram as punitive and unwise, (FN224) Subsequently, the Clinton Administration, *794 misguided 
by its notion that a woman's privacy rights are more ft,ndamental then a mothei>s most basic responsibility to her 
own child, forced the end of n program that was clearly saving lives. [FN22SJ Despite a report conducted by the 
Office of National Drug Control PoUcy in 1992 that the 1'criminal justice system can steer offenders toward drug 
treatment as a condition for deferred pronecution." the Clinton Administration 11hose to ignore the practical 
solutions the program achieved. (FN226] 
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The cocaine prevention program wns Mither designed as a punitive measuri, nor ns o method to put people in joll. 
[FN227] These types of programs are not designed to scare away crnck-addlcted mothers, but rather to instill in 
them n sense of responsibility to seek drug treatment, [FN228) Ultimately, these crack prevention pro grams arc n 
major 11huma11harian effort to save lives through tough, decisive action under urgent circumstances.11 [FN229} 

B. Proposed Legislative and Judicial Change 

The sole purpose of any effort to combat prenatal dn1g use should be to protect the child and to serve the chlld's 
best interests, [FN230] A crack- addicted mother does not have any right to take illegal drugsj thus. the protection 
and best interests of the child must be the state's top priority. [FN23 l) The state has a responsibility to uphold the 
right of children to be born dl\lg-free and to hold accountable those who break the law. [FN232] 

This Note proposes that state legislatures adopt a revised version of the crack prevention program mstituted by 
the Medical University of South Carolina, The mission of the state program should be to provide a safe homo for 
the children with their biological family by 1·equiring aggressive treatment and *795 rehabilitation. [FN233] 

Under such a revised crack prevention program, a woman who is pregnant and found using iltegal drugs or a 
woman who gives birth to an infant who tests positive for drugs would be given an option to either successfully 
complete a rehabilitation program or to lose her parental rights. In either situationi publio health and ohild 
protection teams should conduct joint interventions. [FN234) Both teams would set forth a written treatment plan 
for the mother and child, including the amount of time she bas to complete such a plan. [FN23S] 

It is crucial that the intervention plan differentiate between these developmental impainnents caused by prenatal 
cooaine exposure and those that are the effects of inadequate prenatal care. [FN236J The public health nurse would 
assess the drug dependenoy of the mother and prescribe appropriate treabnent needed to restore her to health. 
[FN237J Services, such as drug treatment, health care and family support assistance, would be mandatory. [FN238J 
Also, a child protection worker would closely monitor the ehild to help ensure the child's safety from further 
abuse. [FN239) For the infant. such services would include adequate nutrition, health care nnd early developmental 
intervention programs. [FN240] 

The coordination of the required child services and drug rehabilitation is also important. [FN:241] Keeping 
multiple appointments in different sites is difficult for mothers with infants, especially mothers with a history of 
using drugs, [FN242] Thus, providing pediatric health care, drug treatment. child development and family planning 
in one location with one appointment system would help facilitate a mothers compliance with the system. [FN243] 
Home visits by the state's social service agency are also important, (FN244] Home *796 visits give social workers 
the opportunity to meet with the family as their advocates rather than adversaries, sharing and creating mutual 
goals for the child1s nurture and development. [FN24S) 

However, if the mother failed to remedy the conditions set forth in the treatment plan, the parent's failure would 
sustain a tennination action, (FN246) Initially1 the intervention plan will pro vide the mother with a period of time 
to remedy the problem; however, the plan will not allow years of effort. [FN247] Whereas one or two years may 
have been the nonn to wait before tennination of parental rights, many states are increasingly adopting a shorter 
time period of three to six months, [FN248] Thus, the treatment plan would require that a mothtr successfully 
complete her rehabilitation in a strict. minimal period of tin1e, or otherwise face a tennination action filed by the 
state, [FN249) 

TI1is program is a "one chance" opportunity, In other words, the mother is given the option to comply with the 
intervention program or immediately lose her parental rights. (FN2SO] If she agreed to the intervention program 
but failed to successfuUy complete it in the limited time estimated in her plan, the state would tenninate the 
mother's parental rights. There would not ht another chance for her to complete the, program, It is ~ne strike and 
you're out! 

Copr. C West 2002 No Claim to Orig, li,S, Govt. Works 

http://print.westlaw.com/delivery,html?destt:::atp&dataid=B00558000000079700007 40241 BSA 1COC837941 ... 

) 

i 
~ 
;i 

c-1 

C 

I 



r 
29 JMARLR 765 
(Cite ISi 29 J, Marshall L, Re\l, 765) 

Page 11 

This type of program seeks to protect the best interests of the chlld1 keeping the child in his own home with his 
biological parents. [FN2S 1] It works at much greater speed than the current system, •797 while being more 
sensitive to a child's need for stability and proper care. (FN2S2] By allowing recovering addicts to care for their In 

~ infants at home will not leave open the risk of abuse and neglect because the state will continually monitor the 
: mothers and infantsi if the city does Ond neglect or abuse, the state has the re course to immediately me a petition 

to terminate a parent's rlghts. [FN253) This type of program will give children the opportunity to stay with their 
biological parents, thus giving these parents an incentive to stop using cocaine and to commit lo treatment. [FN254] 
This program is not designed to scare mothers away from seeking prenatal or postnatal care; it simply encourages 
a mother to take responsibility for the child she brought Into this world. [FN2SSJ 

Conclusion 

State courts and legislatures can never ensure that an unborn child will not be exposed to drugs, {FN256) This 
type of protection can only come from mothers who take responsibility for the lives of their children. [FN2S7) 
Currently, the government raises these drug-addicted children, (FN2S8] It is time, however, for the govenuncnt to 
squarely place this responsibUlty on the parent's shoulders where it belongs. "(l)t takes more to being a parent than 
being one of the sexual partn~rs to the physiological formation of a child." [FN259] Ir the parent does not want 
that responsibility or cannot handle it, why should the child suffer? Cocaine-addicted babies were once abused by 
their own mother; now It is time to *798 stop the system from abusing them, too. 

[FNl), This hypothetical example Hlustrates the typical behavior patterns and complications a drug addicted infant 
experiences at birth. 

[FN2], Karen Dukess & Karl Vicki Cocaine's Most Innocent Victims, St. Petersburg Times, Sept. 10, 1989, at lA. 

[FNJJ, Id. 

[FN4]. Id, 

[FNS]. Id. 

[FN6]. Id. 

[FN7J. Id. 

[FN8]. Id, 

[FN9], Maureen C. Murtaugh & Susan A, Capra, Cocaine Babies: Meeting the Challenge, 80 Ill, B.J, 348, 354 
(1992), 

[FNl0]. Anastasia Toufexis, Innocent Victims: Damaged by the Drugs Their Mothers Took1 Crack Kids Will Face 
' 
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Social and Educational Hurdles and Must Counl on Soolety's Compassion, Time, May t 3, I 991, at 56, 11,e number 
of women giving birth to crnck- addicted children still continues to increase In numbers, James Khnbcrly1 Three 
Women Who Bore Babies Addicted To Cocaine Charged1 Daily Herald, Dec. 31 1 1995, S 11 at 4, For lnslnnce1 the 
state of Illinois saw the number of drug-addicted infants increase from 1415 infants in 1991 10 1847 Infants !n 
1994, Id, See also Kathleen B, DeBet1cncourt, The Wisdom of Solomon: Cutting the Cord That Hnm,s; Children 
and Crack Exposure, Children Today, July 1990, at 17 (quoting Children in Crisis: Young Victims of the Drug 
Epidemic, Oakland Trib,1 May 7, 1989) (describing a routine drug bust in Oakland, California in 1989 where 
police 0 found a crack mother pas5ed out on her bedi with her seven-month-old baby sitting in a po()I of vomit, 
chewing on cigarettes, A glass crack pipe was nestled between mother and child."). 

[FNl 1), Jessie Harsham et al., Growth Patterns Of Infants Exposed To Cocaine And Other Drugs In Utero, 94 J, 
Am. Dietetic Ass1n 9991 1004 (1994), 

[FN12], Steven Brill, Should We Give Up?, Am. Law., Mar. 1990, at 3. See also Committee on Substance Abuse, 
Drug-Exposed Infants, 96 Am. Acad. Pediatrics 364, 369 (1995) (explaining that recent state surveys show eight to 
twelve percent of women delivering theil' children in hospitals u.1ed illegal drugs at sometime during their 
pregnancy, including moments up to delivery). 

[FN13]. Toufexis, supra note 101 at 56. Some people often brand this crack addicted generation as the 11ehildren of 
the damned" or the "biological underclass," Id. How ever, n1any n1embers of sooiety not only pity these innocent 
victims of society's Ills, but also pity the reaUty of the odds that are against them at home, at school and on the 
playground, Id. Also, members of society fear that these children will grow into unmanageable groups of disturbed 
adolescents, thereby becoming a lost generation. Id. 

[FN14]. Committee on Substance Abuse, supra note 12, at 364, The peak age range for using illicit drugs is 18 to 
34 years, the prime child-bearing years, Harsham et al., supra note 11, at 999. See, e.g., Richard Lacayo, Do the 
Unborn Have R.ights?i The Law is Looking lttto the Womb, And Expectant Mothers Who Drink or Use Drugs may 
be Held Liable for Damage to Their Fetuses, Time, Oct, 11 1990, at 22 (demonstrating a specific instance where a 
professional woman attorrtey, addfoted to cocain<11 got pregnant ar1.d gave birth to a baby girl who tested positive 
for drugs), 

[FNlS]. Toufexis, supra note 10, at 56. 

[FN16J, Id, Middle to upper class white mothers usually deliver thelr babies in private hospitals which rarely 
question the mother about drug use and rarely screen the infants for drugs. Id. 

[FN17], Id. 

[FN18]. Committee on Substance Abuse, supra note 12, at 364, 

[FN19}, Dukess & Vick, supra note 2, at lA, 

[FN20). Id. The head of a fen.m grows as the brain becomes larger. Jd, Sinc1, oxygen is limited to the Cetus during 
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vital brain development, the unbon1's brain does not grow to full size, (d. See also Toufex.is, supra note 10, at 56. 
The circumference of a drug-ex.posed child's head is oficn smaller than a normal, healthy child; frequently, the 
smaller sized head ls a trait associated with a low IQ score, Id. 

[FN2I], Committee on Substance Abuse, supra note 12, at 364. See also De8ettencourt1 supra note 10, at 17 
(explaining that babies exposed to cocaine face an Increasing rate of infant mortality resulting from premature birth 
or low birth weight), Additionally, these drug-exposed infants are at a higher for Sudden Infant Death Syndrome 
(SIDS), Id, 

(FN22]. Harsham et al., supra note 11, at 999. An irritable infant uses more energy, Id. Researchers have found that 
the use of more energy by cocaine babies causes decreased nutrient absorption. Id. Additionally, these irritable 
babies may get less food because they arc very difficult to feed. 1d, 

[FN23]. Committee on Substance Abuse, supra note 121 at 364. 

[FN24), Victoria J, Swenson & Cheryl Crabbe, Pregnant Substance Abusers: A Problem That Won't Go Away1 25 
St. Mary's L.J. 623, 627 (1994), The irritability and tremors are symptoms of· neurological damage, not drug 
withdrawal. Dukess & Vick, supra note 2, at lA. 

(FN2SJ. Toufcxis1 supra note 10, at 56; sec also H. Naci Mocan & Kudret Topyan, Illicit Drug Use and Health: 
Analysis and Projections of New York City Birth Out comes Using a Kalman Fltter Model, 62 S. Econ. J. 1641 164 
(199S) (stating that cocaine-exposed newborns commonly suffer from intrauterine growth retardation, low birth 
weight and pre-tenn delivery more than unexposed infants). 

[FN26]. Swenson & Crabbe, supra note 24, at 62·1, 

[FN27], DeBettel'lcourt, supra note 10, at 17. 

[FN28]. Dukess & Vick, supra note 21 at 1A. 

[FN29}. Committee on Substance Abuse, supra note 12, at 364. Drug exposed toddlers exhibited lower 
developmental scores and deficits in the context of tree play than toddlers from similar backgrounds who were not 
exposed to drugs, Id. Prenatal drug exposure was instrumental in the lower developmental outcome at two years of 
age and lower cognitive abillty at three years of age. Id. 

[FN30]. Toufexis1 supra note 101 at 56. Some children are passive and cry often and some children are so 
aggressive that they have to be restrained. Id. See also Barbara J. Howard & Karen J, O1Donnell, What is important 
about a study of within- group differences of "cooaine babies?". 149 Archives of Pediatrics & Adolescent Med. 
663, 663 (1995) (explaining that children exposed to drugs have been de scribed by the ley press as "without 
hum.an emotions of emt,athy," 11so hyperactive as to be unmanageable in the regular elassroom11 and "doomed to be , 
sociopaths. 11

), 
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[FN3 l ], Linda C. Mayes et al., lnfonnatlon Processing and Development Assessments In Three•Month•Old Infants 
Exposed Prenatally to Cocaine, Pediatrics, Apr, 1995, at 539, See also Toufexis, supra note 10, at 56. Toufexis 
describes a deaf three year old nnmed Felicia. rd, Doctors are not certain how much she cnn see. Id, She functions 
at the level of a four month old and, like a rag doll, she cannot sit or stand by herself, Id, Felicia's foster mother 
seeks to put her in a speolal school soon, hoping that Felicia will lenm to feed herself. Id. 

[FN32]. Toufexls, supra note 101 at 56, 

! 
(I 

I 
[FN33], Howard & O1D0Mell, supra note 30, at 666. Stereotypes that portray drug- exposed infants as children 
destined for doom can be a self-fulfiJUng prophecy. Id, 

[FN34), Toufexis, supra note 10, at 56, 

[FN3S], Id. Slavin Special Education Center in Los Angeles conducted a three year pilot program involving SO 
drug exposed children, ranging from three to five years of age. Id, The program involved small classes with eight 
pupils to 1>ne teacher, itxed seat assignments and rigid routines, Id, The classroom environment was protected from 
loud noises or disturbing stimulation, Id, 

[FN36]. Id. 

[FN37]. Tanya Kne et al., A program to address the special needs of drug- exposed ohildre111 64 J. Sch. Heallht 
251,251 (1994), The program was an outgrowth of the 1989 Parent-Child Intervention Pl'ogram (PCIP). Id, It was 
designed for the Ravenswood City School District in East Palo Alto, Califonua, to address the needs of children in 
grad~s K-3 who were exposed to illicit drugs, such as crack cocaine, Id, at 252, The Leaming Center designed a 
simple atmosphere for the children and encouraged positive and predictable support, Id. Results Crom this project 
and similar interventions that compare the neurological development of children not exposed to drugs and these 
special at .. risk children do not show any significant difference in this area. Id, at 2S3, Thus, remedial education is 
not required but special attention and early intervention is a inust. Id. 

[FN38], Id. Members of the program felt that ff this boy had not been part of an intervention prog,-ana. he was 
likely to have "remained in bis hooded cocoon throughout his elementary yeats." Id, 

[FN39]. Department of Social Services ex rel. Marks. v, Felicia B., 144 Misc. 2d 169, 171 (N.Y, Fam. Ct. 1989) 
(citing Woods v. Lancet, 102 N.E.2d 691 (N,Y, 1951)), 

[FN40]. Santosky v, Kramer, 455 U.S. 745. 769 (1982) (Rehnquist, J., dissenting), 

[FN41], See infra not~s 42-43 and accompanying text for a discussion of state intervention, This Note only 
examines the major means of intervention by the state, namely civil liability under child abusci1 and neglect statutes 
and criminal prosecution under drug trafficking statutes, However, these are not the only methods of intervention, 
Swenson & Crabbe, supra note 24, at 635. One method Is preventative incarceration of a pregnant mother using 
drugs. Id. Specifically, a pregnant drug user ls brought before a state judge on other charges, such as the.ft or 
prostitution, Id. The judge, compelled to protect the fetus from further eKposure to drugs, jails the mother on 
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chnrges unrelated to the drug use -· charges that most likely either have been dllm1lssed or resulted in probation, Id. 
Another method was implemented by the Honor11ble Howard R. Broadman, a judge in California, Steplrnnie B. 
Goldberg, No Baby, No Jnil, 78 A.B.A. J, 90, 90 (1992). Although the decision was ultimately overturned on other 
grounds, Judge Broadman allowed a child abuser to choose Noraplant, a method of birth control, as part of her 
sentence. td. This woman already had five children, none of whom were in her custody; the judge feared that if she 
becnme pregnant again, she could give birth to a cocaine addicted baby. Id. These methods of intervention are 
criticized beca1.ise they are a "quick fix." for drug addiction and Infringe on a woman's constitutional rights to 
liberty and privacy. Id. 

[FN42J. Sec 705 ILCS 405/2-3 (1992) (defining a neglected or abus"d minor as an infant whose blood or urine 
contains any amount of a controlled substance)i MlM, Stat. Ann. S 626.556 (2)(c) (West 1995) (defining 
11neglect" as including "prenatal exposure to a controlled substance")i Nev. Rev, Stat. S 432.330(1Xb) (1991) (0A 
child is in need of protection11 if he is "suffering from congenital drug addiction or the fetal alcohol syndrome, 
because of the fault, or habits of a person responsible for his welfare.")t ,Okla. Stat. tit. 10, S 7001-1.3 4(a)(3) 
(1995) (defining a deprived child as 11a child in need of special care and treatment because of his physical or 
mental condition including a child born in a condition of dependence on a coa~trolled dangerous substance."). 

[FN43]. Sandra Anderson Garcia. Drug Addiction and Mother/Child Welfare, 13 J. Leg. Med. 129, 166 (1992), 
Women who use drugs during their pregnancy or give birth to a drug-addicted baby usually come to the attention 
of authorities from intake agency reports where the mother sought prenatal or postnatal care and bad urine or blood 
samples screened for drugs. Id. 

[FN44]. Murtaugh & Capl'lt supra note 9, at 349 .. so, 

[FN4S], Id. at 350. When DCFS is nod(ie~ the agency then notifies the local law enforcement and the State's 
Attorney's Office, Id. DCFS is the sole agency responsible for investigating reports of child abuse and neglect bl 
Illinois, except in cases of death, serlou.s injury or sexual abuse of a child. Id. These exceptional situations wmant 
a law enforcement agency and DCFS t,, investigate, Id. 

[FN46). Letter from Theresa Wyatt, Assistant to Illinois Governor Jim Edgar, to the author of this Note, Law 
Review Staff, The John Marshall Law Review (Nov, 6, 1995) (on file with The John Marshall Law Review). The 
ntinois Department of Children and Family Services (DCFS) conducts a thorough risk assessment when a report 
indicates an infant is substanr.e .. affeeted. Id. The risk assessment includes an on-site evaluation of the environment 
in which the child will live, as well as an evaluation of the caretaker and others who will be residing there. Id. If 
DCFS discovers that the child is in imminent danger, a child welfare case is opened and the infant is removed into 
temporary protective custody, Id. If the child is not in imminent danger, the child will remain in the home of the 
natural parent and a cue is ,opened and referred to the child welfare staff for a comprehensive assessment. Id. The 
child welfare staff refer$ the parents to a treatment agency licensed by the Illinois Department of Alcoholism and 
Substance Abuse (DA~A) for an usessment of the mothets addiction and possible treatment. Id, The child welfare 
staff provides the st!rvice activities and treatment plan to the famUy as prescribed by DASA, Id. 111inois Oovemor 
Jim Edgar believes that these DCFS procedures are designed to adequately protect the chJJdtcn who are born 
substance-affected. Id, 

(FN47], Murtaugh & Capra, supra note 91 at 3S1. 

[FN48], ld, 

Copr. C West 2002 No Cl3im to Orig. U.S. Govt. Works 

http://print.westlaw.com/delivery.html?dest=iatp&dataidi:::B0055800000007970000740241 BSA 1 COC837941... 12/5/20 : 

Tht 111fcrotraphtc f1111Gt1 on thle ,f tn, art 1ecurett r,pr~tfont f dt dt . 
wtrt ffh,ld fn th• reoul1r couru of bulfntH Th• ph t aphlo recor lfvitrtd to Hodern tnfol'Mltfon SyattN for 111fcrofHMfna end 

doc
<ANIJ) for trchtval mfcrof tlm, NOl'ICSa u the fl lmect° t':ae 1.!,f.'f:'t',:'ttl t1tr':hrda ohtf tht AMtrfc1rt National stendardt tnatftute 

IM'ltnt being fflllltd, ea ·1 • 1n t • N~tfce, ft It due to the qual fty of tht 

· ~~'~rtC}s)rl~~~?p _______ .,\u..'.bQJ:\d:-~\\¥◊~3L-.-_ 
Datt 

J 

' 

11 

.J 



,·' 

29 JMARLR 765 Pnge 16 
(CUe as: 29 J, Marshall L. Rev. 765) 

[FN49), Id, 

[FNSO]. 705 ILCS 405/2-14 ( 1992), 11The legislature recognizes that serious delay in the adjudication of abuse, 
neglect, or dependency cases can cause grave harm to the minor and the family and that it frustrates the best 
interests of the minor and the effort to establish permanent homes for children in need." [d, This section of the 
Illinois statute Insures that its intent is consistent with the Federal Adoption Assistance and Chlld Welfare Act of 
1980, Id, See The Adoptlon Assistance and Child Welfare Act, 42 U,S.C. S 675(S)(c) (1988). The Act provides in 
pertinent pan: 
(c) with respect to each such child, procedural safeguards will be applied, , , , to ensure each child in foster care 
under the supervision of the State of a depositional hearing to be held . , . no later than eighteen months after the 
original placement ... which shall detennine the future status of the child (including , . , whether the child should 
be returned to the parent, should be continued in foster care for a specified period, should be placed for adoption, 
or should , .• be continued in foster care on a permanent or long-term ba sis , , , ), 
Id. But see ln re Ashley K,, 571 N.E.2d 90S, 919 (111, App, Ct. 1991). Ashley K., a baby born addicted to cocaine, 
did not have a dispositional hearing for the first five years of her life. Id. Obviously, the coW't did not comply with 
the Adoption Assistance and Child Welfare Act. In noting how important timeliness is in cases like these, the court 
stated: 
(i)f there had been a dispositional hearing .. , ( 18 months after Ashley's placement) and a dispositional ruling 
within a reasonable time thereafter, a pennanent decision would have been made for her future at a time which 
would have avoided the turmoil and problems she has suffered and may suffer the rest of her life. 
Id. 

[FNSt], Murtaugh & Capra, supra note 9, at 3S0. See also Carl E. Schnelder, Moral Discourse And The 
Trans(onnation Of American Family Law, 83 Mich. L, Rev. 1803, 180"/ (1985) (explaining that in the past two 
decades the legal tradition of noninterference in family affairs shaped tho development of family law), This 
principal transfers many moral decisions from the law to the family, Id, The rationale for the traditional preference 
for parental autonomy is a commitment to diverse lifestyles and the right of parents to raise their children as they 
think best. Id. at 1816. Family reunification is preferred and legal judgments regarding the value of child-rearing 
patterns are discouraged so long as the child is afforded the best opportunity to fulfiU his potential in society. Id. 

[FNS2]. 705 JLCS 405/2-14 (1992). See also supra note 46 (discussing the overall I11inois risk assessment 
evaluation), 

t 

(
.; 

l 
' 

[FN53]. Murtaugh & Capra, supra note 9, at 3S0. 

[FN54]. Id, 

[FNSS]. Id. 

[FNS6], Garcia, supra note 43, at 165. 

[FNS7], Id. 

[FNS8], See. e.g., Janet L. Dolgin, The Law's Response to Parental Alcohol and 11Crack" Abuse, 56 Brook. L. Rev, 
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1213, 1254 ( 1991) (stnting that the rights of the parents are contrasted with the welfure of the child, making the 
mother and child adversaries), For example, in In re Ashley, the court stated: 
I agree Ashley hao rights, I agree that what the best interest of Ashley is, must prevail. But, I also believe that the 
parents have rights, And that the parent's rights should interplay in this decision. And somewhere, somehow, we 
have to try to strike a balance between the best interest of the minor and indeed the parental tights. 
571 N.B.2d at 923. 

(FN59]. In re Doe, 627 N.E.2d 648, 663 (111. App. Ct. 1993) (Tully, J,1 dissenting), See In re Due, 638 N.E.2d l 
181, 182 (111. 1994) (stating that the Illinois laws protect natural parents and their rights to their children wholly 
apart from any consideration of the child's best interests), If the child's best interests atone were a suffi cient basis 
to detennine child custody, anyone with superior income, intelligence or education could challenge the parents of 
their right to their children. Id. 

[FN60}. Ashley K., S71 N,B.2d at 923. The Appellate Court of Illinois flatly rejected the Circuit Court's theory that 
a parent's interest and a child's best interest should be balanced against each other. ld. 

[FN61J. Id. See In Re Violetta B.1 S68 N.E.2d 134St 1346 (Ill, App. Ct. 1991) (stating that the child's best interest 
is superior to a natural parent's right to custody of the child); People ex rel. Edwards v. Livingston, 247 N.B.2d 
417. 421 (Ill, 1969) (stating that the child1s best interest is the appropriate standard), 

[FN62], Dolgint supra note S8, at 1254, 

[FN63). Set Joseph B, Treaster, Plan Lets Addicted Mothei:s Take Their Newborus Homo, N,Y, Times1 Sept. 19, 
1991, at AS (explaining how child welfare officials state that they routinely move dtug addicted babies to the foster 
care system for the child's own protection against risks of abuse and neglect). 

[FN64). Dolgin, supra note 581 at 1214, 

[FN6S], Patrick F. Fagan, Why Serious Welfare Refonn Must Include Serious Adoption Reform, Heritage Found. 
Rep., July 1995, at 1. Children enter tho foster care system for a variety of reasons, most commonly child abuse or 
neglect. a parent's physical or mental illness or parental inability to provide child care. Marsha Gani SOllt Why 
Terminate Parental Rights?, 3S Stan. L. Rev. 4231 427 (1983). Seventy percent or foster children enter the system 
because of abuse, neglect or parental cottditions. such as drug addiction, incarceration or illness, Conna Craig, 
What I Need is a Mom, 73 Pol'y Rev. 41 1 41 (1995), 

[FN66]. Garrison, supra note 65, at 427, 

[FN67]. Id, at 423. 

[FN68], Id. 

[FN69J, Id, 
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[FN70), Id, at 428, 

/---.__ [FN7 I]. ld. 

C) 

[FN72]. Id, at 428-29, For Instance, an Arizona study revealed that 56% of natural parents were not offered 
sel'\/ices while their children remained in fost~r care. Id, 

[FN73]. Id. In Iowa, 65% and In Massachusetts, 60% of the natural mothers surveyed did not have any contact with 
the state agency within six months or more of thelr child's removal. Id. s~e also Treaster, supra note 63 1 at AS 
(showing how one mother commented that if social sel'\/ices just removed her son without any further 
communication she would have kept on "drugging" because she would have no baby), She said getting the chance 
to keep her child made her go through a drug program, Id, 

[FN74]. Garrison. supra note 651 at 428. 

[FN75], Id. at 429. 

[FN76]. Craig, supra note 65, at 41. 

[FN77], Id, The youngest children, such as drug-addicted infants, remain in the system longest, Id. 

[FN78J. Id. See also Punishing Pregnant Addict!:: Debate, Dismay, No Solution. N.Y. Timtis, Sept, 10, 1989, S 4. 
at S (hereinafter Pregnant Addicts), Eve W, Paui the director of legal affairs of The Planned Parenthood 
Federation in New York commented: 
We thought we were getting tough when we tried voluntary contracts that required the parents to go into drug 
treatmer.t, gave the state legal custody or allowed It to monitor the child. But it doesn't work. In a few weeks, the 
family disappears from the system and the child protection agencies are too overwhelmed to follow through, In a 
year, the family shows up with another drug-affected baby, 
Id, 

[FN79]. Craig, supra 1.1ot"' 65, at 41. Biological parents are given multiple chances to be a fit parent, while 
iM.0<:ent, helpless children are bounced between the state and their natural family, Id, 

[FN80]. ld. Most states give biological parents every possible opportunity to prove they are fit, Id. One adoptive 
family dotes over their two-year-old foster daughter: 
(s)he is prec:ious beyond belief, and her parents are being given chance upon chance to clean up their lives, at her 
expense, as we see it. She is so adoptable by the right family, but the systeri1 will keep her under lock and key for 
years if necessary for her parents' benefit, 
Id. See also Fagan. supra note 6S, at 1 (stating that laws and policies that are ostensibly predicated on the 
protection of the children have created baniers that prevent these children from getting the protection they need. a 
loving and permanent home), 

Copr, C West 2002 No Claim to Orig, U.S. Govt, Works 

httn~//nnnt.we~tlRw,cnm/<ieliverv,html?deRt~atn&dataict==R00S5800000007970000740241 BSA 1 C0C837941. .. 

'.I,' ',·'i ' 

~ 

.... :111!.:.: ...... ...._,_~~, 

t 1 
i 

·~ 
~ 

I ., 

12/5/20 

L Tht Mlorotrephtc IIMGtt on thl• ffl111 ll't 1ecur•t• reproduotfone of rtcordi dtlfverld to Modern lnfort111tfon sy1ttm1 for intcrofll•fna end J 
were ftlNd fn the reaul11' tOYrH of bu1tne11. The pioto0rap1to proctte Mttl 1tendardl of the AMrtc1n Nttf onal atendlrdt ll'lttftute ' 

· (ANSI) for 1rchtv1l microfilm, NOTtCE1 If the fflriled tmaat above I• le11 lt'11ble then thh Notice, It 11 due to the qualtty of the .' 
docUMnt btfnt fHMtd, ~ (\, -"") . 

1:)a~ ... ~J()\Jj ~~ \D\~\\03 
' 

' I 

I 

.J 



r 

r 
I 

f 
r 

t 

.. ,.,..., 
...... ,. -~~• 

29 JMARLR 765 
(Cite as: 29 J, Marshall L, Rev, 765) 

Page 19 

[FN81 J, Craig, supra note 65, at 41. For exBmpt~. 11 Halie, 11 a two and one half year old girl lived with her biological 
mo1hcr until tho day 11 Halle's 11 mother lied her to an electric heater and left her there for hours, Id, The baby girl's 
face, chest and arms were disfigured, Id. After weeks of hospitalization, 11 Halle 11 WBs placed in the foster care 
system. Id, 0 Halle11 turned 18 years old in foster care because she was never allowed to be adopted; so<:ial service 
agencies coached her natural mother in maintaining her legal rights to the child. Id. 

[FN82]. Fagan, supra note 65, at 1. A psychologist specializing In attachment disorders remarks, 11(e)very new 
placement is a disaster, The result is that these kids begin not to trust anyone." Id. 

[FN83]. Garrison, supra note 651 at 429. 

[FN84]. Id. 

[FN85], See Andrea Neal, Hundreds of Children Still Languish in Limbo in Foster Care System, Indianapolis Star, 
Aug. 14, 1994, at At (asking "(w)hy are we beating them up in 10 or more placements? It's simply 
unconscionable"). 

[FN86J. Id, 

[FN87J. Jamie D, Manasco, Parent-Child Relationships: The Impetus Behind the Gregory K, Decision, 17 Law & 
Psycho!. Rev. 243, 252 (1993), Children who grow up feeling unwanted in a unstable home can experience 
"serious scars" which can result in anger, rage, a dysfunctional adulthood or a life filled with violence, Id. 

[FN88], See Prepared Testimony of Carol "Cassie" Statuto Bevan, Ed,D,, Before the House Committee on Ways 
and Means Subcommittee on Human Resources re: Child Welfare Reform. Fed. News Serv,, 1995 WL 6621184 
(Feb, 3, 1995). 

[FN89J. Manasco, supra note 87, at 251-52. Any disruption in the continuity of developing and existing 
relatlonsblps will affect young children; these children will often build up resentment and develop a cold attitude 
towards everyone, Id. 

[FN90]. Bernie Mixon, Foster Care ls Taking Neighborly Approach - DCFS loins Hull House In Experiment 
Aimed At Preserving Family, Chi. Trib., Apr, 25, 199S, at 1. See also Sharon Cohen, Part JI: Nobody's Children: 
Living in Limbo - And Waiting For a Home, Asa~. Press, 1995 WL 4385574 (Apr. 30, 199S). Tammy, a foster 
child bowiced in the system for six years, comments on the Coster system: "You never get comfortable, You're 
always the outsider ••• , I didn1t really ever have no parents. , .. I always said if nobody wants me, that's OK. When 
you're little, you just want people to love you, Maybe if I had parents, I wouldt11t have grown up so Cast," Id. 

(FN91]. See Cohen, supra note 90, James. 16 years old, lived his entire Ufe in foster care. Id, James commented 
that, "(a)ll my friends have moehers and fathers, , . , If I could have a11ything1 l'd like to have a family. I think that's 
the way it should be. 11 Id, 
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(FN92], In re Ashley K,1 571 N.E.2d 905,918 (quoting Sen. Allen Cranston in 125 Cong, Rec, S22684), 

[FN93]. Id. See 111s0 Cohen, supra note 90, James Randall's foster care case was on inactive status, a status one 
attorney mockingly calls "never- neverland. 0 ld. The courts were required to monitor him reguhuly, however, they 
only did so twice in seven years. Id. 

[FN94], Jd, 

[FN95), Id. 

[FN96], Ashley K., 571 N,E.2d at 918. See Craig, supra note 6S. Drug addicted children placed in the foster 
system face long tcrmi temporary placements without any significant on-going paren'tal relationship. Id. See also 
Cohen, supra note 90, The presiding judge of the Marion County, Indiana Juvenile Court commented that 11kids 
don't fall through the cracks .. , We throw them in and grind them down so they're out of sight. 11 Id. 

[FN97], Santosky v. Kramer, 4S5 U.S. 745, 776 (1982), Pennanent tennination proceedings arc commenced by the 
filiug of a petition in the court which orders the temporary removal. Id, The petition Is filed by a stlte agency or by 
a foster parent authorized by the court. Id, at 777. Moreover, the petition must allege that the child has been 
pennanently neglected by the parents. Id. at 778. 

[FN98]. Manasco, supra note 87, at 246. 

[FN99], Id, 

[FNlOO]. Santosky, 45S U.S. at 7S1. Only competent, material and relevant evidence will be admitted. Id. at 780. 

[FN101), Id. at '7S1. The substantive standards vary from state to state. Id. at 769. Fifteen states, the District of 
Columbia and the Virgin lstancb have required "clear and convincing evidence" or its equivalent, Id. South 
Dakota's Suprenle Court requires a "clear preponderance14 of the evidence in a dependency proceeding, Id. at 751, 
n,3. Illinois and New York generally require a preponderance of the evidence, but require clear and convincing 
evidence to tenninate the parental rights for rea sons of mental illness, retardation or severe and repeated child 
abuse. Id. Two federal courts have held that allegations in evidence in termination proceedings must be proven by 
clear and convincing evidence. Id. 

[FN102]. Id. at 779. The state's first obligation Is to reunite the ch.ltd with hJs natural parents, Id. 

[FN103]. Id. at 780. The court has the option to either dismiss the petition or suspend judgment on the petition and 
retain jurisdiction for a period of one year ln order to provide further opportunity to reunite the family or terminate 
the parents' right to custody, Id. Regardless of which avenue the court chooses, its decision is solely based on the 
record of "material and relevant evidence" Introduced at the depositional hearing and not on a presumption of what 
will promote the best inter ests of the child, Id. 
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[FN104J, J.L.B, v, State Dep1t of Human Resources. 608 So. 2d 13671 1368 (Ala. Civ. App. J992), 

(FNIOSJ. In re Philip B,, 156Cal. Rptr, 48, 51 (Cal. Ct. App, 1979), 

(FNl06), Prince v, Massachusetts, 321 U.S. 158, 167 (1944). The Court reasoned that 11the state has a wide range 
of power for limiting parental freedom and authority in things affecting child welfare, 11 Id, 

(FN107J. ln re Valerie D,, 613 A,2d 748, 752 (COM, 1992). 

[FN108J. Sonja C, Davig, Crack Cocaine Babies: Protecting Society's Innocent Victims, 15 Hamllno J, of Pub, L. 
& Pol'y 281,296 (1994). 

[FN109]. Id. Sec also In re Stefanel Tyesha C,1 SS6 N.Y.S,2d 280, 286 (N,Y, App. Div, 1990) (stating that the 
responsibility of the courts is to protect a living child's legal rights and interests in remaining alive and to protect 
him from physical irtjury when others have failed). 

[FNt 10]. Garcia, supra note 431 at 1W. 

[FNl 11], Robert H, Mnooldn &. D, Kelly Weisberg, Child, Family, & State 721 (3d ed, 1995). 

[FNl 12], Id, "The indeterminacy flows from our inability to predict accurately human behavior and from a lack of 
social consensus about the values that should infonn the decision." Id, at 729. Sec Santosky v. Kramer, 455 U.S. 
74S, 769 (1982) (stating that termination proceedings often require the fact-finder to decide issues that are difficult 
to prove to a degree of certainty); In re A,W,, 569 A.2d 168, 169 (D,C. 1990) (showing that the court's expectation 
is that the case evidence will bring enlightenment of what will be in the best interest of the child). 

[FN113]. Mnooldn & Weisberg, supra note 1 t 1, at 728, A broad child neglect standard giving great discretion to a 
juvenile court to remove a child from the natural parent may encourage social workers, probation officers ,nd other 
state agencies to seek intervention in a broader range of cases than might a narrow standard. Id. 

[FNl 14], Id. More ~tearly defined and less discretionary standards can minimize the lack o( fairness problem. Id. 

[FNl 1S], Id. Broad standards also do not give the party notice and opportunity to address the grounds that the 
court uses as the basis for the judgment, Id. 

[FNl 16], Id. Proponents who argue that people differ and no two cases are the same claim that no process is more 
fair than one decided by a highly individualized, person~orlentated standard. I~. However, when such a 
discretionary standard is applied, the very same case presented to different judges can easily result in different 
decisions, Id. 
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(FN 117], Id, 

[FN 118 ), Mnookin & Weisberg, supra note 111, at 728-29. The judge's decision today need not be reconciled with 
decisions made earlier in slmllar cases, Id, at 728. 

[FN 1 t 9]. Bob Greene, Who Will Hear the Child's Cry?, Chi. Trib,, Aug, 221 1993, at C 1, 

~ 

[FN120], Mnookin & Weisberg, supra note 111, at 729, Each child welfare professional had at least five years 
experience, Id, 

[FN121]. ld. 

[FN122], Id. 

[FN123). ld. 

[FN124], Id, 

[FN12S]. Id. In the current juvenile system, a trlal'judge has the primary authority to decide what are the child's 
best interests although it is unclear how her responsibility is affected by social workers, psychologists and 
psychiatrists. Id. 

[FN126]. See In re Ashley K., 571 N.E.2d 90S, 909 (Ill, App. Ct, 1991). 

[FN127], Id, at 906. 

[FN128J. Id. 

[FN129], Id. Ashley's parents' drug use incrt'ased and they had difficulty in supporting their habits, Id. Ashley's 
father was not working at the time and they were living off of the mother's social security money, Id. The mother 
confessed that she never stole anything to support their drug habits, Id. However. she did admit that she was a 
prostitute. Id. Sh~ confessed that she prostituted herself enough to get the drugs which she took home tnd used, 
often with the father, Id, 

(FN130], Id, at 907. "When Ashley was born, her (parents) had five DCFS reports of inadequate and unsafe 
housing involving Ashley's , •• sister and brothcr, 11 Id. One DCFS report ~vealed that at one time the family was 
Uving in a car. Id, Another report revealed that there was no furniture or appliances in the family's apartment, 
except two mattresses, a dresser and a hot plate. Id. 
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(FN 131 J. In rtt Ashl'-'Y K,1 57 l N .E.2d 905, 907 (111. App. Ct. 1991 ), 

[FN132J, Id. 

[FN133], let. Ashley's mother claims that DCFS lied to her and told her that Ashley was in a home1 not the hospital. 
Id, 

[FN134]. Id. The "Procopios are an attractive middle class couple who present themselves as intelligent, mature 
resident!, of Bridgeview, Illinois.'' Id. The couple was married in 1982. Id, Mr. Procopio had six grown children 
from a previous marriage and Mrs. Procopio had one grown daughter, Id, 

[FN135], Id. at 907-08. 

[FN136], In re Ashley K., 571 N.E.2d 90S1 908 (Itl, App. Ct. 1991). 

[FN137], Id. Ashley's fatMr was aL10 convicted of forgery. Id. 

[FN138], Id. DCFS's service plan for Ashley continued to be rewiification with her biological parents despite the 
fact that DCFS workers told the Procopios that the biological mother and father would "never make it" and that 
they would never get into rehabilitation for drug addiction. Id, at 909, 

[FN139]. Id. at 909. Methadone maintenance programs may be characterized as a ucontrolled legal addiction." Id. 

p [FN 140]. Id. 

\ 

l , ...... ,, 

(\-! '' ,, 

[FN141]. In re Ashley K., 571 N.B.2d 905,910 (Ill, App, Ct. 1991), 

[FN142], Id. Ai:cording to a Mount Sinai report of an observed meeting between Ashley and her biologie1l 
parents: 
Ashley broke into tears at the sight of her biological parents and clung to the examiner. Sho appeared very 
diatrossed and her behavior was regressive. For example, she started sucking her thumb and laid on the examiner's 
lap in a fetal position. After a few questions, Ashley broke into tears and ran for the bed. She was crying and 
repeatedly stated. "I want my real mommy." referring to her foster mother. 
Id. 

[FN143], Id. Although these (tndings were not contradicted by medical evidence, the DCFS ianored the 
recommendations. Id, 

[FN144]. Id. 
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[FNt4S]. Id. at 911. 

[FN146). ln re Ashley K., 571 N.E.2d 905 1 912 (Ill, App, Ct. 1991). 

[FNl47], Id, The doctor had reviewed the case, Interviewed Ashley, the foster parents and the biological parents. 
Id. 

[FNt48], Id. at 913. Tho judge ordered that the petition to vacate the guardianship order and return custody of 
Ashley to her natural parents should be continued to another date. Id. 

[FN149]. Id. at 914, 

[FN1S0], Id. 

[FNIStJ. In re Ashley K., 571 N.E,2d 90S, 915 (Ill. App. Ct. 1991). 

[FN1S2]. Id. 

[FN1S3]. Id. at 916. 

[FN154]. Id. at 922. The court found that whe11 the facts were construed in favor of the biological pare11ts1 at best 
they demonstrate that although they have a 10 year history of drug abuse, repeated prostitution, child neglect, child 
abandonment and a forgery conviction, they stopped using drugs for a 13 month period. Id. The court further held 
that the drug free period consisting of 13 months is "negligible when (considering the risk ot) recidivism for heroin 
and cocaine addlcts and the kind of risk that is involved in putting a child of Ashley's age in the environment that 
drug addiction breeds." Id. 

[FNlSSJ. Id. at 923. 

[FN156]. In re Ashley K., 571 N,E,2d 90S, 923 (111, App. Ct. 1991), 

[FN1S1J. Id. Compare with In re A.W., 569 A.2d 168 (D,C. 1990}. In In re A.W., a mother gave birth to a baby 
suffering from drug withdrawal; cont.equently, she agreed to commit the child to the Department of Human 
Services (OHS). Id. at 169, Addition,,Uy, she promised to maintain a regular schedule of visits with her baby and 
complete a drug counseli.1g program., Id, The mother, however, failed the drug program and began to abuse drugs 
again. subsequently, she was incarcerated. Id, OHS officials recommended the tennination of the mother's parental 
rights, Id. This action by the DHS prompted the mother to assert her desire to bo reunited with A.W. Id. Despite the 
mothers al'gument that tenninatfon was premature because no adoptive parents had been identified for A.W.1 the 
District of Columbia's Court ot Appeals held there was clear and convincing evidence to support a decision that 
tennination was in the best interests c,f the child. Id. at 168, Chief Justice Rogers dissented, asserting that the 
majority made no reference to the significant evidence that the mother requested visitation with her child and 
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expressed the desire to be reunilitid with A,W, Id, at 176 (Rogers, C.J, 1 dissenting), Moreover, the dlsstlnt argued 
that th ls was a premature tennlnation of the mother's parental rights, Id. at 177, Rogers reasontid that A. W. would 
be subjected to the very circumstances that the court seeks to avoid: 111he agony of 11 rootless child who remains 
adrift in the foster care system without any permanent familial relationships, 11 Id, Thus, Chief Justice Rogers 
seriously questioned whether A,W/s best interests were adequately assessed, Id. 

(FNl58], In re Ashley K,, 571 N.E.2d at 905. Ultimately, Judge Robert Smierciak ruled that Ashley would remain 
ln her natural parent's home with regular visits with her foster parents. Rob Karwath, Judge Heeds 'Sarah'; Rules for 
Her Parents, Chi. Trib,, Oct. 9, 1991, at C 1, In addltion, Judge Smlerclak imposed Intense monltorittg of the 
biological parents to ensure that they were properly raising Ashley, Id. The main impetus (or deciding that Ashley 
should remain with her biological parents was a report from two court appoittted psychiatrists. Id, The psychiatrists 
told Judge Smierciak that uprooting Ashley from a second family would be eve11 more traumatic than her origlnal 
removal from the Procopios. Id. Judge Smierciak did not view his decision as a viotory for the birth parents or a 
loss for the adoptive parents. Id. According to Judge Smierciak, this was a victory for the little girl and her chance 
for a start of a normal life, Id. 

[FN159], In re A.W., 569 A.2d at 176 (Rogers, C.J.1 disse11tins), 

[FN160], Id. at 169. 

' . 
[FN161}. Sec Schneider, supra note St, at 181S, Currently, popular opinion favors derming the grounds for 
interventfon narrowly and specifically so that the state is allowed to act only when the child suffers or risks severe 

· physical or mental injury. Id. This approach decreases intervention based on value judgments concerning 
appropriau, child-rearing practices. Id. In light of the seriousness of the court's decision to intervene in a family, 
intervention should only be allowed where there is a clear-cut \l1:,dsion1 openly and deliberately made by 
responsible political bodies. Id. at 1816. Value judsments should not be decided by the individual opinions of 
hundreds ofnonaccountable decision-makers, Id, 

[FN162), People v, Bedenkop, 625 N.E,2d 1231 130 (111. App. Ct. 1993) (Murray, J,, concurring), 

(FN163J, Id, at 129, The defendant pleaded guilty to possession of a controlled sub stance with intent to deliver 
and delivery of a controlled subst4nce and was sentenced to two years' probation, Id, at 124. When the defen.dant 
failed to "appear and repoftt" a petition to revoke her probation was filed. Id. At the revocation hearing, the court 
learned that the defendant gave birth to an infant addicted to cocaine. Id, at 125, Addftionatty, the court teamed 
that the defendant's two other children were also exposed to cocaine in utero. Id. at 128, The Judge was outraged 
and asked the defendant, "(h)ow many more times am I going to allow you to be come pregnant and to have more 
children damaged by their exposure to cocaine in your womb?" Id. The judge further stated that be did not want to 
see that woman become pregnant again for fear that she may endanger the Hfe or quality of life of another child, Id, 
at 129. The judge sentenced the defendant to seven year's imprisonment. Id. at 125, The defendant appealed and 
the Appellate Court of IJlinois reversed and remanded the lower court's decision, Id. at 130. The court reasoned 
that the defendant was deprived of her due process rights when the lower court broadened the scope of her 
revocation proceeding without providing her notice; the petition to revoke defendants probation only referred to 
her failure to repof4 not to her drug use while pregnant, Id, at 12S. 

[FN164]. See Pregnant Addicts, supra note 78, at S, Eve W. Paul, director of legal affaln at l>laMed Parenthood 
Federation In New York commented, "I'm fed up with seeing damaged babies born ~ho have lost the right to make 
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what they can out of life. And, as the years go by, l don1t see that the courts have had any impuot. 11 Id, Ms, Paul also 
believes that society cannot promJse that people will have unlimited rights lo huve a child forever, Id. 0 We l!cense 
people to cut hair but we don't hnve to have any kind of training to have n chlld, What's more important .... a bad 
hair cut or a permanently damaged child?" Id. 

[FNl65J, See, e,g, 1 Johnson v, State, 602 So. 2d 1288 (Fla, 1992); Pt:ople v, Hard),\ 469 N.W.2d SO (Mich, Ct. I 
App, 199 I) ( dismissing a felony charge against a mother for delivering cocalrte to her fetus through the umbillcaJ ' 
cord); People v. Morabito, 580 N,Y,S.2d 843 (N.V. City Ct. 1992) (dismissing a felony charge of child endanger 
ment against a mother who smoked crack while pregnant), 

[FN166}, Wendy Chavkin, Help, Don•t Jail, Addicted Mothers, N,Y Times, July 18, 1989, at A21. See Hardy, 469 
N.W.2d at 55 (Reilly, J,, concurring), The Michigan Court of Appeals held that cocaine used by pregnant woman 
and transferted to her baby through the umbilical cord is not the type of coq.duct that the legislllture intended to be 
prosecuted under the delivery of cocaine statute. Id. The court noted, however, that the court's decision that the 
mother cannot be charged wtth de livery of a controlled substance wlll not interfere with prosecution for the less 
serious offense of possession of an illegal drug, Id, The court stated that the defendant may properly have been 
charged with possession of cocaine when she admitted to smoking crack. Id. at 53. 

[FN167), Cbavkin, supra note 166, at A21. This is commonly the charge made against drug dealers. Id. 

{FN168]. Johnson v, State, 578 So, 2d 419 (Fla. Dist, Ct. App. 1991) rev1d1 602 So. 2d 1288 (Fla. 1992). 

[FN169]. Johnson v, State, 602 So. 2d 1288, 1291 (Fla, 1992). 

(FN170], Id. The Florida Statute provides: 
rt is unlawful for any person 18 years of age or older to deliver any con trolled substance to a person under the 
age of 18 years, or to use or hire a person under the age of 18 years as nn agent or employee in the sale or delivery 
of such a substance, or to use such person to assist in avoiding detection or apprehension for violation of this 
chapter, Any person who violates this provision with respect to: (A) A controlled substance .. , commits a felony 
of the first degree ... 
Fla, Stat. Ann. S 893,13(4) (West 1994). 

[FN171].1ohnson, 602 So. 2dat 1290, 

(FN172], Johnson, S18 So. 2d at 420. The court found that the appellant's arguments that the Florida Legislature 
declined to pass a child abuse statute which forbade Johnson's cllnduct and as to what pregnant mothers would 
resort to if they lcn.ew they may lx, charged with this crime were unimpressive. Id. The court simply stated in their 
two page majority opinion that Johnson violated Florida's delivery statute two ti.mes by taking cocaine into her 
pregnant body and causing the pas .sage of that cocaine to her child through the wnbilical cord after the birth of the 
child, Id. Specifically, the court found that Johnson voluntnilyingested cocaine, knowing not only that It would 
pass to her fetus, but also that the birth was imminent. Id. Thus, Johnson was deemed to know that an infant at birth 
is a person and a mJnor, and that aeUvery of cocaine to a minor is illegal. Id. The court stated that they could 
11reaeh no othor conclusion logically, 14 Id, In Justice Cobb's concur ring opinion,he argued that if the Florida 
Legislature wished to exempt the trans mission of cocaine through the umbllloat cord from the Florida Drug 
Delivery Stat ute, it was their prerogativej however, the leg!slalure had not done so. Id. at 421 (Cobb, J., 
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concurring), Furthcrmoru, Justice Cobb roasons that the court's function is not to set forth publk policy reasons for 
uctlons taken or not tuken by the legislature, but to apply the law. Id. 

(FN 173 ]. Johnson, 602 So. 2d at l 288. 

[FN 174 ], Id. at 1292. 

[FN175]. Id. at 1293. The court reasoned that criminal statutes must be strictly, not loosely construed. Id, at 1293, 
The court noted that the Legislature chose to treat the problem of drug exposed newboms as a public health 
problem and It expressly rejected imposing criminal sanctions via S 893.13(1Xc)1 of the Florida Drug Delivery 
StAtute. Id. at 1293. In 1987, the Florida Legislature stated that no parent of a drug-addicted infant will be subject 
to criminal investigation solely on the basis of the child's drug dependency. -Id. In justifying this policy, the House 
stated that its primary goal is to keep families intact. Id. 

(FN176]. Shona B. Glink, The Prosecution of Maternal Fetal Abuse: Is 'Ibis the Answer?, 1991 U, Ill. L. Rev. 
533, 544 n.129. Prosecutors in Florida, llll.nois, Colora do, South Carolina, Michigan and Indiana attempted to 
charge women under their controlled substance statutes. Id. 

[FNt 77], Id. at 551. Pure use statutes, which make it a crime to use drugs, have been passed in only a few states, 
Id. If thi~ statute were used to prosecute pregnant women using drugs, the mother would be penalized for using an 
itlegal drug, not for banning her fetus. Id. Moreover, using pure use statutes to prosecute drug abusing mothers 
raises evidentiary problems of proof and most states are reluctant to pass pure use statutes to prosecute drug
addicted mothers. ld. 

(FN 178], Id. at 5S 1-52, State prosecutors from Rockford, Illinois in 1989 charged Melanie Green with involuntary 
manslaughter because her child was born with cocaine in her system and subsequently d1ed. Id. at 552. The grand 
jury refused to lndict Green. Id, They reasoned that the legislature did not intend for the man slaughter statute to 
impose crimh1al liability on a pregnant women for the death of her fetus. Id. 

[FN179]. Marcy Tench Stovall. Looking for a Solution: In re Valerie D and State Intervention in Prenatal Drug 
Abuse, 25 Conn. L. Rev. 12651 1270 (1993), One prosecutor commented that this is a "very minor setback" and 
that although he is not "sitting on r()(lk-soHd legal ground," something needs to be done. Id. at 1271. See· also 
GJinki supra note 176, at n.176. Many prosecutors argue that they bring these suits to awaken the state legislatures 
tor the need to enact legislation °to deal with the growing problem or drug-dependent infants." Id, 

[FN180]. Kimberly, supra note 101 at 4. A Kane County grand jury indioled the flrst women on the felony drug 
charges in the summer of 1995. Id. The criminal cases against the women, however, are slowly proceeding because 
two or them have not been arrested for the felony charges. Id. 

[FN181]. Id. 

[FN182], Id. 
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[FN183], Letter from Theresa Wyatt, supra note 46. See H.R. Res, 22621 86th Leg,, 2d Sess .. \989 Ill. Laws, 
Illinois has left Che Issue of criminal liability on cocaine mothers unanswered, Id. For example, Illinois was in the 
process of amending Its Juvenile Act to provide that a neglected minor includes n newborn Infant who is physically 
dependent on a controlled substance, Id, When the amendment was on the floor for debate, lllinoitJ Representatives 
McCracken and Young made it clear that this provision did not, in any capacity, answer the question whether a 
mother could be criminally cha1·ged If a controlled substance wus found in the bloodstream of her i11font: 
Q: Would (this amendment) have any effect on the mother, in terms of any criminal effects or prrm1mptions. , , 
A:No. 
Q: , , , Or , , , How , . , in terms of this Amendment in this Bill, is this , , , do you consider this merely a civil 
procedure to have no effect one way or another or do you consider this to be an nltemative procedure, these 
instances to a criminal pror.edure? 
A: No, no. It has nothing to do with the criminal procedure, 
Q: So In terms of whether a mother could still be charged or would not be charged crimlnally1 but would just be 
subject to being ncglectod parents, this Bill doesn't try to answer that question In either event? 
A:No, 
Id. 

(FNt 84], Margaret Phillips1 Comment, Umbilical Cords: The New Drug Connection, 40 Buff. L. Rev. 525, 548 
(1992). 

[FN18SJ, Id. at 549. Por e,cample1 Florida and Michigan legislatures sought to control drug trafficking through 
their current statutes and did not intend for the statute to be applied to pregnant drug users. Id, 

[FN186], The Fourtec:nth Amendment states \i.½at no state shall 11deny to any person within its jurisdiction the equal 
protection of the law:s, 11 U.S. Const. amend, XIV, S 1. Thus, any statute discriminating against a class or persons 
will be scrutinized 1:o detennine if it complies with the Fourteenth Amendment. Julia Elizabeth Jones, State 
Intervention in Pregnancy1 S2 La, L, Rev. 11591 1166 (1992), However, the Equal Protection Clause does not 
11demand that a statute necessarily apply equally to all persons" or require "things which are different in fact, • , to 
be treated in law as though they were the same.'' Rinaldi v, Yeager, 384 U.S. 3051 309 (1966) (quoting Tigner v. 
Texas, 310 U.S. 141 1 147 (1940)). The Court, in recognizing the inherent, fundamental differences between men 
and women, hLts upheld statutes which discriminate against a gender. Michael M. v, Superior Court, 450 U.S. 464. 
470 (1981) (upholding a statute that held only men liable for statutory rape), 

[FN187], Phillips.1 supra note 184. at SSS, Some critics argue that prosecuting mothers for delivering drugs to their 
fetuses is discriminatory treatment against pregnant women. Id. MorMver, critics argue that oxpllcitly criminalizing 
drug use by pr1Jgnant women will subject women to disproportionate punishment because of their biological 
connection to their fetus. Id. at 554, See also Stovall, supra note 179, at 1274-75, Criminalization of prenatal drug 
use would im!)ose a burden of state intrusion on pregnant wome11t a burden not borne by men or non-pregnant 
women. Id. at 1275, Additionally, criminalizing prenatal drug use is dangerously close to penalizing a woman for 
her status as an addict. Id, at 1276-77 However, the Supreme Court forbids punishment based on an individual's 
status as an addict. Id, at 1277, 

(FN188), Phillips, supra note 184, at 552, The Fourteenth Amendment argument is that drug delivery charges 
violate a mother's fundamental privacy right of procreation and the right to autonomy in reproductive decision 
making, Id, A violation of a women's fundamental right to privacy is justified If the state has a compelling interest 
in a viable child that overrides the defendant's privacy right, Id. Those in opposition to criminal prosecution of drug 
abusing mothers argue that there are less intrusive means for the state to guard its compelling interest, such as 
education, medical care and drug treatment programs for pregnant women. Id, See infra notes 103-08 llnd 
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accompanying text for a discussion of the limited effects of education and prevention programs, 

[FN 189]. Mark Currlden, Holding Mom Accountable: Roe v, Wade Docs Not Prevent Criminal Prosecution of 
Prenatal Child Abuse, 76 A.B.A. J, SO, 51 (t 990), 

[FN190]. Id, 

[FNl91], Mnookin & Weisberg, supra note 111, at 94. 

[FN192J, Schneider, supra note 51, at 1837. The mother who is criminally prosecuted would be able to Injure the 
child, the vel.'y person the law intervenes to protect. Id. , 

[FN193]. Stovall, supra note 179, at 1277, It defies common sense to discourage or drive pregnant women away 
from prenatal care. Id, at 1278. 

[FN194], Id. 

[FN195], Id. at 1279. 

[FN196]. ld. 

[FN197]. Note, Rethinking Motherhood: Feminist Theory and State Regulation of Pregnancy, 103 Harv. L. Rev. 
1325, 1342 (1990), Maternal substance abuse does not derive from the mother's lack of incentive to protect the 
fetus, but her lack of control over the necessary conditions to ensure the health of her baby. Id, See also Chavldn, 
supra note 166, at 21A, The majority of pregnant mothers long to do what's right for their obildren, Id, 

[FN198], Note, supra note 197, at 1342. See also Chavkin, supra note 166, at 21A, Prenatal drug use will not bo 
solved by policing pregnant women or jailing moth ers. Id. These crack addicted mothers nted treatment, not 
prosecution, Id. 

[FN199]. Dr. Ira Chasnof't Fear ls Not a Deterrent, in PunJshlng Pregnant Addicts: Debate, Dismay, No Solution, 
N.Y, Times, Sept. 10, 1989, S 4, at S. Criminalization is just a shorMerm. knee-jerk solution that will not 
accomplish anything iil the long run. Id, 

[FN200]. Dr, Jan Bays, People Are Talking About Sterilization, in Punishing Pregnant Addicts: Debate, DismAy, 
No Solution, N.Y. Times, Sept. 10, 1989, S 41 at 5, Drug addicts, who have strong denial mechanisms, often 
rationalize that they will never be caught. Chasnoff, supra note 199, 

[FN201]. Pregnant Addicts, supra note 78, at 5, 11Crin1inalizlng is a barbaric approach to deal wlth someone who is 
sick, 0 Eve W. Paul, Barbaric Approach to an Illness, in Punishing Pregnant Addicts: Debate, Dismay, No Solution, 
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N,Y. Times, Sept. 10, 1989, S 4, al 5. This frustrating problem calts for protective action. not punish ment. 
Pregnant Addicts, supra note 78, at 5, 

[FN202J, See supra notes 85-91 and accompnnylng text for a discussion of the effects of foster care on children. 

[FN203J, See In re Valerie D., 613 A,2d 748, 752 (Conn. 1992), 

(FN204], Robert Horowhcz, Perinatal Substance Abuse: A Coordinated Public Health And Child Welfare 
Response, 19 Childron Today 8, 8 ( 1990}, Prevention Is the cheapest and easiest remedy to attempt, Id, Prevention 
methods entail education about the effects of drug use while pregnant. Id, This may reduce the number of drug 
addicted mothers; however, it will not eliminate the problem. Id. For in stance, recent attempts to educate pregnant 
women about the effects of taklng legal drugs, such as anti-acne drugs, have not halted the use of these drugs by 
mothers, Id. 

[FN205]. Linda C, Mayes et al., The Problem of Prenatal Cocaine Exposure, 267 JAMA 406,408 (19~2), 

[FN206]. Charles Molony Condon, Ctinton•s Coc11ine Babies: Why Won•t the Administration Let Us Save Our 
Children, Pol'y Rev,1 Spring 1995, at 12. 

(FN207]. Id. 

[FN208). Id, Many of the women were poor and uneducated and received free coun seliug from the hospital. Id. 

[FN209], Id, 

[FN210J, Mark Cumdan1 Crack Addicted Mother Faces Charges, Atlanta J, & Const,, June S, 1991, at DL See, 
e,g, 1 Scc:.tt Bronstein, The Crack Epidemic; Saving Not One Life •· But Two; Project Prevent: Grady Program 
Treats Pregnant Women Addicted to Cocaine; Before They Give Birth, Helping Both Mother and Child, Atlanta J, 
& Const., Nov. 28, 1991, at El (telling a series of success stories of pregnant crack mothers and the program th111: 
helped them). It is important to note that this program was a voluntary prl'.>gram, not one In which the state 
mandated treatment. 

[FN211], Condon, supra note 206, at 12. 

[FN212]. Id, The MUSC could not continue to watch the birth of crack babies and pay the increasingly high price 
in dollars and human suffering, Id, 

[FN213], Id, 

[FN214]. Id. This was one of the first 11crnck-baby11 prevention programs in the nation, Id, 
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[FN2 l 5J. ld, 

(FN216), Id, 

[FN217], Id. 

[FN218). Id. 

[FN219J. Id. The office of the circuit solicitor made it clear that he was willing to prosecute when necessary, Id. 

[FN220), Id, 

[FN221]. Id, Crack cocaine use ls a felony in South Carolina, Id, The 1uogram was asking pregnant mothers to 
enter the program in good faith to stop abusing their wtbom children with illcgnl drugs, Id. 

[FN222], Id. The hospital's goal in the crack~cocaine prevention progritm was to pro duce a healthy child. Id. 

[FN223 ), Id. Only two women continued to refu.«ie treatment. Id, They were ultimately placed on probation, Id, 

[FN224]. Id. Without any evidence, the Secretary of Health and Human Services, Donna Shalata, claimed that the 
propm h\\d 11a chilling effect on minority pregnant women seeking prenatal health care. 11 Id, Despite the fact that 
most of the women treated were black, the Police Chief, who was also African American, stated that this policy 
was not discriminatory. Id. He stated that cocaine use is more com mon in South Carolina among blacks than 
whites, and that he was glad to see that somebody was finalJy doing something to help the children in the black 
community, rd. Additionally, a federal judge refused to issue nn injunction against the hospital to suspend the drug 
testing program because he found no basis for the discrlm.ination charges. Id. See also. Curridan, supra note 21 o. at 
D 1. Placing criminal sanctions on a pregnant woman for drug use during pregnancy is punitive and turns pregnancy 
into a crime. Id, Prosecution of these women will "scare away the women most in net:d11 of prenatal cm. Id. 

[FN22S]. Condon, supra note 206, at 12, The Clinton administration stated that it would withhold millions of 
dollars from the Medical University, stop all Medicaid assistance, shut down its children's hospital and cancer 
center, discontinue numerous medical services, close down its SS8 beds and ultimately force the hospital to tum 
away its patients, merely to stop a program that offended the liberal sensibilities of President BilJ Clinton. Id. 
Ultimately, the President's administration held a gw,. to the hospital1s head and forced them to give up a proaram 
they believed in. ld, The hospital had no choice; it had to protect all of its other patients. Id, 

(FN226J, Id, Most drug and law enforcement officials agree that cocaine addicts need a strong motive to mend 
their destructive ways, Id, 

[FN227]. Id, The program helped womert invariably avoid going to jail. Id, 
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(FN228]. Bronstein, supra note 2101 at EI. 

[FN229J, Condon, supra note 206, at 12. 

[FN230], See Jolm E.B. Myers, A Limited Role for the Legal System in Responding to Maternal Abuse During r·_ 
Pregnancy, 5 Notre Dame J,L. Ethics & Pub, Pol'y 747, 7S4-55 (1991), 

[FN231]. Id, at 751-52, 

[FN232J, Murtaugh & Capra, supra note 91 at 353, 

[FN233], See France Griggs, Mission Is to Find Safe Homes, Cin. Post, Dec. 26, 1994, at 6A. 

(FN234]. Horowitoz, supra note 204, at 8, 

[FN23S), Id. Toe written case plan must not, in any way, be deficient ~cause efforts to later terminate parental 
rights may be defeated, Id. · 

(FN236]. Mayes et al., supra note 205, at 408. 

[FN237]. Horowitcz, supra note 204, at 8. 

{FN238J. Mayes et al., supra note 205, at 406, See also Treaster, supra note 63, at AL Mothers should be taught 
how to calm irritable cocaine babies and how to get the babies to suck for proper feeding. Id, 

[FN239]. Horowitcz, supra note 2041 at 8. 

[FN240]. Mayes tt at., supra note 2051 at 408, 

[FN241]. Id. 

[FN242], Id, 

[FN243 ), Id, The National Conunission on Infant Mortality suggested that 11one stop shopping" may be the most 
effective system, Id, Sec e.g., Treaster, supra note 63, at Al. The most intense counseling and assistance program 
provided by a state would approximately cost $161000 a year, as compared to $15,000 .. $20,000 for foster home 
care, Id. 
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[FN244J, See, e.g .. Kne, supra note 37, at 253. Successful Intervention can only occur with cooperation from the 
home front, Id. 

[FN245]. Id. If parents piny an active role in the intervention plan and are kept well infonned of their child1s 
progress they are more likely to support the treatment plan and see more positive attributes in their children, Id. 

[FN246], Horowitcz, supra note 204, at 8, 

[FN247), Id, 

[FN248]. Id, Some states, acknowledging that instability has detrimental e(fects on infants, have required periods 
of less than three months to prove that a parent1s rights should be tenninated. Id, 

[FN249). Id. By avoiding foster care, the costs absorbed by the state significantly do crease. Sec Phoebe Wall 
Howard, Lawsuit Against State to Help Foster Children Threatened. The Department of Human Services is 
Supposed to Find Adoptive Parents for Some Foster Children, Des Moines Reg,1 Sept, 21, 1994, at 4. The average 
yearly cost to the state of maintaining a child in adoptive placement is ap proximately $3900. Id, The average cost 
for maintaining a ohild in foster care is roughly S 10,000 - $40,400. Id. 

[FN250]. See DeBettencowi, supra note 10, at 17. The child would consequently be placed with an adoption 
agency, Id. When reunification is impossible for a baby and a mother addicted to drugs, adoption is in the best 
interest of the child, Id. See also Craig, supra note 65, at 41. For every child that is ready and able for a pennanent 
home1 there are scores of families waiting to adopt a child. Id. The idea that adoptive parents only want 11healthy1 

white babies" is a myth, Id. There are waiting lists for parents willing to adopt wWtc chitdre11i black children, 
Hispanic children, Down's Syndrome children and AIDS children, Id, 

[FN25 l }. DeBettencourt, supra note 10, at 17, When the state removes a child from a mother addicted to cocaine, 
the state's first preference is reunification with the bio logical parents. Id. See also Toufexis, supra note 101 at 56, 
In one study, 300 cocaine-exposed infants and their mothers immediately reeeived intensive postnatal intervention. 
Id, "Of (the) 90 children tested at age three, 90% showed normal intelligence, 70% had no behavioral problems, 
and 60% did not need speech therapy." Id, 

[FN2S2]. See, e.g., Andrea Neal, Agreement Puts Foster Children First: Board Sets Goals to Speed Placement of 
Youngsters Stuck in Welfare Systen1t Indianapolis Star, Jan, 61 1994, at El. 

[FN253J, Treaster, 11upra note 63, The children are spared the cold, impersonal and unstable experience of life in a 
foster home, Id, Since the state would be making efforts to end the mother's drug use and to strengthen the family, 
the child Is given the chance to live in his own home with his ownbiologlcal parents, Id, 

[FN254], Id, This type of program can break the cycle of a mother giving birth to a cocaine baby, placing the ohild 
in foster care, going back to the streets and giving birth to another cocaine baby, Id. 
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{FN25S), Lacayo, supra note 14, at 22, 

[FN2S6]. Jill Severn, Govemment Alone Unable to Save America's Children, Seattle Post•lntelli11encer Nov 11 
1994, at AIS, 

0 1 

• , 

[FN2S7], Id. 

{FN2S8], Severn, supra note 256, at A IS, 

[FN2S9]. In re Doe, 627 N,B,2d 648, 653 (Ill. App, Ct, 1993), 
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