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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. SB 2126

Senate Natural Resources Committee
0 Conference Committee

, Hearing Date 1-9-03

‘ Tape Number Side A Side B Meter #

: 1 X 17.5-31.9

; Committee Clerk Si

i Minutes:

§ (“"' All member of the Senate Natural Resources Committee were present,

; e Senator Thomas Fischer opened the hearing on SB 2126, relating to the definition of irrigation

? use, water permit applications, and water permit hearings.

; Milton Lindvig, Director of the Water Appropriations Division of the State Water Commission,

S appeared on behalf of the State Engineer and testitied in support of SB 2126. (See attached

i testimony).

% Senator Jehn Traynor asked if a golf course has their own well, under present law do they need

| a permit to water their grounds,
Milton Lindvig answered that a water permit is still required in this case but it will be classified
as an irrigation use if it is not owned by a municipality. Private courses have been developed in
the state and the water used for those haye been classified as irrigation use. Other times a
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Page 2
Senate Natural Resources Committee
Bill/Resolution Number SB 2126

»~~  Hearing Date 1-9-03
municipalities have developed or improve a golf course and a municipal water use permit was

issued.
Senator Traynor questioned if under the present law if a golf course would need a hearing and

this bill would change that procedure.
Milton Lindvig explained that a hearing is only required if someone requests one, however the

permit application process is still required. The propose of the SB 2126 is to clarify “irrigation”

in the statute,

B L

Senator Fischer asked for any testimony opposing SB 2126.

i -

A

Senator Fischer asked for any neutral testimony of SB 2126.

Senator Fischer closed the hearing on SB 2126.

R

‘M“') Senator Fischer did ask Mr, Lindvig that being this bill deals with more of a commercial
venture that is either owned or not owned by a municipality what is the procedure for water
appropriations,

Milton Lindvig responded that the definition of domestic use covers the irrigation of up to one

acre for the proposes of keeping a yard nice. After one acre a water permit is required although

this is not being searched out.

Senator Joel Heitkamp commented that this bill is really very simple and it makes it easier so

they isn’t the long delay for a permit. He also said that these categorizations are necessary.
Senator Heitkamp made a motion for a DO PASS of SB 2126.

Senator Ben Tollefson second the motion.
The roll vote was taken indicating 7 YEAS, 0 NAYS, 0 ABSENT OR NOT VOTING.

Senator Heitkamp will carry SB 2126,
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f Legislative Council Amendment Number
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SB 2126: Natural Resources Committee (Sen. Fischer, Chairman) recommends DO PASS
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Eleventh order on the calendar. /
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 2126
House Natural‘ Resources Committee
f 0 Conference Committee

Hearing Date February 27, 2003
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Minutes:

(’F.j Milton Lindvig: introduced SB 2126, Director of Water Appropriation appearing on behalf of
the State Engineer. (See Attached Testimony)
Rep. Klein: What was the 12 mile part about?
Milton Lindvig: This was a situation that developed in Barnes County a proposed appropriation
in Stuttsman county. This was 3-4 miles from the rural water district well, This solution was
satisfactory to them. It really made no difference to us.

Rep. Nottestad: 1 can see turf fights with irrigation rights. Do you see these kind of fights

* Developing?
Milton Lindvig: The key is that this has to be relevant to the standards of whether a water
permit is allowed.

Rep. Nottestad: You can rule accordingly.

~

] ) Milton Lindvig: Yes
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House Natural Resources Committee
Bill/Resolution Number 2126

m Hearing Date February, 27, 2003

Chair Nelson: Section 3 seems to have ths most questions. How defined is the aggrieved party
portion of the process?

Milton Lindvig: We accept letters from the aggrieved parties. They only have to describe the
reasons they believe there to be a problem,

Chair Nelson: In the 3 cases you described. The first case there would have been no change in

that process. The second case would be at issue under the new legislation. In this case the

person has no interest.

Milton Lindvig: There would have no interest. There would have been no difference. The
concerns were not concerning water, There were 2 conflicting businesses and an altercation.

1 This was used as a tool to get back at someone.

Chair Nelson: There has not been a specific situation that you have brought forward that would

have been impacted.

Milton Lindvig: Not directly this is to set up guidelines as to how this can occur in the future.
Rep. DeKrey: Most of the time these water hearings people come to the hearing thinking they
are being aggrieved and after the hearing they come back feeling unaggreivéd.

Milton Lindvig: The difference is that it would be formalized with a description smoothing out
the process. |

Chalr Nelson closed the hearing on HB 2126.

[ Rep. DeKrey moved a Do Pass on SB 2126 seconded by Rep. Nottestad. The motion carried
|

by a vote of 11-0-3, Rep. Nottestad will carry.
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Chairman Jon O. Nelson

Vice-Chairman Todd Porter

Rep. Byron Clark

Rep. Duan¢ DeKrey

Rep. David Drovdal

Rep. Lyie Hanson

Rep. Bob Hunskor

Rep. Dennis Johnson

Rep. George Keiser

Rep. Scott Kelsh

Rep, Frank Klein

Rep, Mike Norland

Rep. Darrell Nottestad
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TESTIMONY ON SENATE BILL 2126
Senate Natural Resources Committee

Milton Lindvig, Director, Water Appropriation Division
State Water Commission

w‘\ N
AR
January 9, 2003 51,\ (o X

X T

Mr. Chalrman and Meimbers of the Senate Natural Resources Committee, | am Milton
Lindvig, Director of the Water Appropriation Divislon for the State Water Commission
appearing on behalf of the State Englneer and in support of Senate Bill 2126,

Senate BIll 2126 amends three sections of N.D.C.C. chapter 61-04, Amendment of
subsection 6 of N.D.C.C. § 61-04-01.1 expands the definition of “Irrigation use.” The
definition of “irrigation use” in this subsection currently applies only to agricultural
crops. Water is also used to maintain the growth of grass, shrubs, trees, and flowers
on athletic flelds, golf courses, parks, and similar types of areas. The use of water for
these areas does not meot the current definition of irrigation use. In recent practice,
the State Engineer has issued elther a municipal use water permit for golf courses
when owned by the municipality, or an irrigation water use permit if the facilities are
not owned by a municipality. The legislative history for the definition of municipal use
indicates that the use of water by a municipality for a golf course was considerad to be
a use for a municipal purpose. The proposed amendment specifically identifies the
water used for the maintenance of the described types of areas as an lrrigation

purpose.

Subsection 3 of N.D.C.C. § 61-04-05 currently requires that notice of a water permit
application be provided by certified mail to all public water use facllities in the county
in which the proposed appropriation Is 0 occur. When the proposed appropriation
site is near a county line, the public water use systems in the adjacent county are not
notifled, even though its point of appropriation may be quite close to the proposed
appropriation site in the other county. The amendment will require notification of
public water use facllities within a radius of 12 miles of the proposed appropriation
instead of those In the entire county. This will ensure that those public water use
facilities that may have an interest in a proposed appropriation will be notified.

Section three of the bill amends a statute relating to the procedure for requesting a
hearing. Currently, the statute authorizes any person to request a hearing cn a
recommended decision for a water permit application regardless of whether the
proposed appropriation of water wili have an impact on that person. The statute
provides that if a request for a hearing iIs made, the State Engineer risust hold a
hearing. Subsection 3 of N.D.C.C. § 61-04-05.1 currently states in part:

Within thirty days of service of the recommended declsion, the applicant
and any person who flled written comments may file additional written
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comments with the state engineer or request a hearing on the
application, or both. . . . |f a request for a hearing Is made . . . the state
engineer shall designate a time and place for the hearing . . .

The amendment requires that the persons who are entitled to a hearing are the
applicant and those who would be aggrieved by the proposed appropriation. The
amendment also requires the person requesting a hearing to identify in writing how
the proposed appropriation may affect the interests of that person &and provide the
Issues and facts to be presented at the hearing. The Issues must be relevant to the
water permit application process and the provisions of N.D.C.C. § 61-04-06, which
provides the criterla that must be met when evaluating a water permit application.

By providing such information with the request for a hearing, the State Engineer can
assess the relevancy of the Issues and related facts before proceeding with the
hearing process. When a hearing is scheduled, the Administrative Agencles
Practices Act, N.D.C.C. § 28-32-21, requires the notice of the hearing sent to the
parties to contain a written document identifying or explaining the issues to be
considered and determined at the hearing. Requiring the person requesting the
hearing to Identify the issues in the request for a hearing will assist the State Engineer
in preparing the necessary notice. The parties to a water permit proceeding generally
include the applicant and those who have ralsed concerns or objections to the
application In writing. Requiring the person requesting a hearing to Identify the issues
wlill also assist the other parties to the proceeding to respond to the request for a
hearing and to prepare for the hearing.

In the three years since this section of the law became effective, three requosts for
hearings on recommended decisions have beer filed. In one instance a hearing was
held by the Office of Administrative Hearings, and a decision was reached by the
Administrative Law Judge and the State Engineer. One of the parties to the hearing
appealed that declsion to the district court where it was subsequently dismissed.
Including the appeal, the entire hearing process involved 14 months. The persons
objecting, however, did have a sufficient interest in the matter entitling them to a
hearing. In the second Instance, a hearing was requested by a party who had filed
written comments on a water permit application for an Industrial purpose. However,
the person had no interest in the water source for the proposed appropriation and the
issues railsed were not relevant to the water appropriation process. In the most recent
instance the person made statements relative to the effects the proposed
appropriation may have on the water supply for which he held a water right. Because
the statements contradicted Information that the Office of the State Engineer had been
collecting for more than 20 years, supporting Information was requested before
preparing the notice of hearing. However, no Information was provided. As a result,
the State Engineer denied the request for a hearlng. The Office of the State Engineer
Is working with the person to demonstrate that his water supply Is not being affected

by the new appropriation.

We ask for your favorable conslderation of this bill. Thank you.
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