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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HCR 3049 i
Joint Constitutional Revision Committee
O Conference Committee
; Hearing Date February 26, 2003
! Tape Number Side A Side B Meter #
1 X 1063-3002
i Committee Clerk Signature &,{W /)\7 ;ﬁ],u_j.,k/
1 Minutes: Chair Kretschmar opened hearing on HC;{U3049.
; f,wu\ Rep. Warnke: Introduced HCR 3049
§ ! John Rolczynski: Supports with written testimony. In addition, feels the resolution should be
g amended to include the “elected and appointed officials.” Currently, the ND Constitution does
\ not require the executive branch to take an oath.
: Sen. Mathern cosponsored the bill and supports Mr. Roczynski’s testimony.
‘f Glenn Baltrusch: Supports the resolution. Offered amendments to remove the overstrikes on
E “shall.”
% Chair Kretschmar: Closed hearing on HCR 3049
-

races on ¢ ek di delivered to Modern !nformat'i;nyé;s;;n;a'f;;nﬂérofilminq'm&
The micrographic {mages on this fiim sre accurate reproductions of record o ereriaan Natfonal Standards Institute

. otographic process meets atardards o i S
::;:I;’i‘l'z:da:':h?\‘/:lr:n%%n;i‘i‘xn?loﬁc%:s"rfsathr. Tﬂ&ha 1n?aoy‘ahove is less legible than this Notfce, it is due to the qual ity

et W o oade Riodtmel (oLl (52 -

Operator’d Signature




A W:‘%

2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. HCR 3049
Senate Joint Constitutional Revision Committee

Q Conference Committee

Hearing Date 02-27-03

Tape Number Side A Side B Meter #

1 X 0 -340

2N\
Committee Clerk Signature // M W

&

S e L

Minutes:

e ez it e

SENATOR TOLLEFSON called the committee to order for discussion on HCR 3049,
SENATOR KREBSBACH Has the Secretary of State addressed this at all.

|

’ REPRESENTATIVE KRETSCHMAR The executive branch officials have to take an oath of

office. 1believe it is statutory authority.

REPRESENTATIVE WINRICH I don’t have any problem including the executive branch in

the constitutional rules, .I wonder if we might consult with the Attorney General about this other

question whether there is some discrepancy with the federal constitution and law that should be

addressed as well.
SENATOR TOLLEFSON Perhaps we should do that before we take action.

Senator Tollefson closed the discussion on HCR 3049,
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2003 HOUSE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO. 3049
Joint Constitutional Revision Committee
O Conference Committze

Hearing Date March §, 2003

Tape Number Side A Side B

Meter #

L_ i X

921-1600

Committee Clerk Signature E,P / ‘ KX?L:% LA/
- U )
Minutes: Chajr Kretschmar: Opened discussion-ofi HCR 3049,

Rep. Maragos moved DP on HCR 3049. 2nd by Sen. Krebsbach.

Rep. Hawken: Is there any way to do this without putting it on the ballot? Can we do this by

Congressional or Executive order?
Rep. Kretschmar: We have a statutory measure and they are sworn in.

Rep. Maragos and Sen. Krebsbach withdrew the motion to add amendment.

Rep. Maragos moved to amend line 2, after “elected” add “and appointed.” 2nd by Sen. Mutch

Voice Vote: Amendment adopted

Sen, Tollefson: Is this redundant with what we do?

Rep. Maragos moved DP as amended. 2nd by Sen, Krebsbach
Vote: §Yes S No 0 Absent and not voting

Sen. Tollefson moved a DNP as amended. 2nd by Rep. Hawken

Vote: 6 Yes 4 No 0 Absent and not voting  Carriers: Rep. Hawken
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33002.0201 Adopted by the Joint Constitutional Revision
Title.0300 Committee
March 5, 2003
N House Amendments to HCR2048 - Joint Constitutional Revision Committee 03/06/2003

Page 1, line 2, after "elected” Ingsrt "and appointed”

Renumber accordingly

o

1 of 1 33002.0201
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2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. ’J,(:qq

House Joint Constitutional Revison Committee

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken D(P an 4 Y\U\d@d

Motion Made By mQA_%Q; Seconded By }/\ r‘(’,l’f}m L jb

Representatives Yes | No Senators Yes | No
Rep. Kretschmar, Chair /| Sen. Tollefson, Co-Chair v’
Rep. Maragos v Sen. Mutch v
Rep. Hawken v~ | Sen, Krebsbach v
Rep. Eckre /| Sen. Nichols V4
./ | Sen. Seymour v/

/{"3 Rep. Winrich

Total  (Yes) 5 No 5
Absent
Floor Assignment

If the vote is on an amendment, briefly indicate intent:
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Roll Call Vote #: 7/

2003 HOUSE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. 2049

House Joint Constitutional Revison Committee

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken DNP 74 CL(Y\MQLQJ/

| , |
“~ Motion Made By Tﬁ \ ‘C(:SBY\ Seconded By HOJDK,U\

] Seators

5 ! Representatives

; Rep. Kretschmar, Chair v Sen. Tollefson, Co-Chair 4

& Rep. Maragos W/ Sen. Mutch v~

| | Rep. Hawken v Sen. Krebsbach V'

] Rep. Eckre Vi Sen. Nichols v |
| Rep. Winrich / Sen. Seymour v

Total  (Yes) ( Y No L"l
¥ /

Absent
Floor Assignment _Hq 119K 0.0\ Tnlled=em,
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If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410) Module No: HR-40-4094
March 6, 2003 12:44 p.m. Carrler: Hawken
Insert LC: 33002.0201 Title: .0300
N REPORT OF STANDING COMMITTEE

HCR 3049: Joint Constitutional Revision Committee (Rep. Kretschmar, Chairman)
recommends AMENDMENTS AS FOLLOWS and wheri so amended, recommends
DO NOT PASS (6 YEAS, 4 NAYS, 0 ABSENT AND NOT VOTING). HCR 3049 was
placed on the Sixth order on the calendar.

Page 1, line 2, after "elected” insert *and appointed*

‘ Renumber accordingly
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Edward (“Mike”) Peterson, Jr.
P.O. Box 282

Detroit I.akes, MN 56502
February 21, 2003

Re: Constitutional Amendment regarding the oath of office
provisions and Senate Resolution 33002.0100

Dear Members of the Committee:

Thank you for this opportunity to make a brief statement in
regard to the efforts of yourselves as distinguished legislators
and Mr. John Rolczynski of Grand Forks to correct a flaw in
the North Dakota Constitution by an amendment to correct
Article XI, Section 4. Mr. Rolczyaski and others have been
both persistent and serious in their efforts to make known and
correct the flaw in the North Dakota Constitution, by
notification to state officials and to federal officials pursuant to
their duties as United States citizens found in the U.S. Code.

The courageous introduction of a draft of an amendment, the
taking of testimony, and notification to federal officials is an
exemplary effort in constitutional law by the 58" Legislative
Assembly, by introduction and action upon Senate Resolution
33002.0100 and any related Senate or House drafts that may
emanate out of this process.

As Mr. Rolczynski so eloquently and firmly points out in his
extensive research and work as a writer on this important
topic, it will begin a process and method, at long last, to correct
a failure of the United States Congress back in 1889 to notice
that the proposed constitution submitted was contrary to the
terms of the Enabling Act of February 22, 1889. The taking of
testimony and development of a strategy to give notice to
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N federal officials at this time will help to correct the question

over North Dakota’s eligibility for statehood back in 1889; help
to correct a problem that has existed for 113 years; and your
working together will result in corrective action being taken.

In the United States Supreme Court case of Clinton v. City of
New York (U.S. Supreme Court, No. 97-1374, 1998), a case in
which the Court concluded that the Line Item Veto Act’s
cancellation provisions violated Article I. Sec. 7, cl. 2 of the
Constitution of the United States, Justice Kennedy, concurring,
wrote, “Failure of political will does not justify
unconstitutional remedies” and the Court’s opinion itself,
written by Justice Stevens, stated, “The Constitution is a
compact enduring for more than our time. . .Abdication of
responsibility is not part of the constitutional design.”

As Mr. Rolczynski has so thoroughly researched and pointed

N out, a state law passed in 1890 by the First North Dakota

Legislative Session, addressing an emergency by the passiag of
NDCC 44-01-05, was a band-aid solution and the flawed
language in the North Dakota Constitution stili needs to be
addressed, noticed and remedied by the Legislature, the
Congress, and the citizens. Thus we urge introduction and
passage of the proposed amendment, but also urge that
whatever further action is necessary on the federal level be

initiated.

I join in my colleague’s tribute to Mr. Robert Giliies, deceased,
a professional businessman dedicated to this cause and to the
preservation of the Constitution of the United States of

America,
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M v, Roy Lindholm, an agriculturist in the Gilby area for many
years, and a good friend and former client, has also been a
leader in presenting this issue to many lawyers, courts, judges,
and government officials on his own behalf. I trust he will will
be ndle to present a statement personally or in writing to you
detailing his tribulations and dedication to addressing the flaw
in the North Dakota Constitution and the need for a remedy.

Messengers Rolczynski, Gillies, Lindholm and myself, when I
was working as an attorney in North Dakota, had the maverick
and exciting experience of presenting certain of the
constitutional issues involved to a federal court in Duluth a few
years ago; suffice it to say that issues over the Guaranty Clause
of Article IV, Sec. 4 of the Constitution of the United States
does “guarantee to every State in this Union a Republican form
of Government” and the federal courts have applied the
“political question” doctrine to defer from deciding issues that
the executive and legislative bodies should remedy. However,
this doctrine is not insuperable and the Supreme Court has
made statements in several cases that it will not evade a clear
constitutional issue by use of the doctrine.

My honorable and distinguished colleagues whom have
dedicated much of their time to this matter before you still
cling to the notion that the Constitution of the United States is
authority in the Congress of the United States, and authority
for all of us to who take an oath to uphold it. I urge you not to
banish this notion as absurd; and to go forward with a remedy.

Very truly your —
EMNJ “WMlo' ! J‘\

Edward “Mike” Peferson, Jr.
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AFFIDAVIT

J. BUDD TIBERT, being duly sworn, deposes and says:

THAT he was in attendance at a North Dakota District Court sesslon
on December 12, 1996 in the Court House of Grand Forks, North Dakota
at which sald District Court was deliberating aspects of a property
settiement related to the divorce of Roy J. Lindholm from his wife, Arlene
Lindhoim;

THAT during this court session this Affiant did observe that Mrs.
Lindhoim was represented by her attorney, Timothy W. McCann, and that
Roy J. .indholm was representing himself, pro se, before the presiding
district court judge, the Hon. Bruce Bohiman;

THAT this Afflant was aware that Robert W. Glllies and John
Rolczynski were in attendance at the court session and stood ready to
testify on behalf of Roy J. Lindhoim when called;

THAT this Afflant heard Mr. Lindholm initially ask the Judge to refer

’-»"‘3 to NDCC 27-13-04, his challenge to the authority of court officers. When
o Mr. Lindholm askod to call his witnesses to testify for the record on this
matter, the presiding judge, Judge Bruce Bohiman, stated that he did not

wish to hear the testimony of Mr. Lindholm’s withesses;

THAT this Affiant noted that Roy J. Lindholm, upon hearing the
judge deny him the opportunity to call witnesses on his behalf, did state

that he would not participate further in the court proceedings.
/

j FURTHER, this Affiant sayeth not.
J. Budd Tibert, Affiant

Sworn to before me this 15 day of February, 2003

(SEAL) Cl poness fredgmnd
Notary Public

My commission explres __/0-0/- 0¥

Notary Pubiic, ST/°72 0 NORYTH DAKOT

JAMES SCHANILEG |
iy Com.ission Bxpire s OCT 1, 2004 !
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AFFIDAVIT

ROY J. LINDHOLM, being duly sworn, deposes and says:

THAT |1 am a native North Dakotan who was born and ralsed in the
Gilby, North Dakota community;

THAT | came to know of the “flaw” in the North Dakota state
Constituion upon reading an article published by John Rolczynski of
Grand Forks, North Dakota in September, 1985, and realized that any
court decisions made under color of state law were subject to question
as valld;

THAT In the process of my divorce proceedings, | personally
informed several North Dakota district court judges, namely, Judge
Jahnke, Judge Medd, and Judge Bohiman, of the “flaw” in the North
Dakota Constitution, which court records can show that they ignhored in
making various court decisions under color of state law;

THAT on one occasion on Dec. 12, 1996, when representing myseif,
™ pro se, in a court proceeding before presiding Judge Bruce Bohiman, |
challenged the authority of court officers as per NDCC 27-13-04 and
requested the opportunity to call withesses on my behalf In this matter.
Judge Bohiman stated in open court that he was not interested in hearing
the testimony of my witnesses, thus denying me the right to due process;

! THAT on another occasion in Nov., 2001 District Court Judge
' ‘. Debbie Kleven removed me from the guardianship of my autistic
daughter, a right which was substantiated as valid earlier by the decision
of Judge Kirk Smith;

THAT this Afflant is aware that Judge Debbie Kieven was serving &g
a Grand Forks County judge with a “readministered” oath of office at the
time that the North Dakota Supreme Court did away with county judges
and promoted i r to the position of a District Court judge. This Affiant
has seen no evidence that Judge Debble Kleven ever put on flle a
gsubscribed oath of office after said oath was administered to her by

Judge Kirk Smith on Jan. 2, 1991;
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THAT In a lawsuit questioning the court rulings of Judge Bruce
Bohiman, Federal Judge Rodney Webb falled to specifically answer the
question of the “flawed” North Dakota Constitution in his ruling;

THAT turther Afflant sayeth not. Kt Z:

Roy J. Lindholm, Affiant

ff\.
Sworn to before me this (2@ day of February, 2003.

SEAL oo e
ary
( ) State of North Dakota
My Commission Expires Feb 13, 2007
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Ohlo constitutional convention, held in 1912, ap-
proved 41 umendments for submission to the vot-
ers of the state. Elght of these proposals, includ-
ing those sunctioning woman sullvage and the
abotition of capital punishment, were rojected.,
The voters did approve initlative and releren-
dum, the divect primary, and the merit principle
in the state civil service, Specifie sanction was
also given to much socinl une economle leglsla-
tiom, including compulsory workmen's compensa-
tion and the regulution of howrs, working condi-
tions, und wages of labor.

In World War [, Ohio was the scene of much
military and industrinl activity, More than 250,000
Ohionns served in the armed forces. In 1920 the
mujor party presidentinl candidates, Winren C.
Huvding and James M. Cox, were both Ohloans.
The puostwar veaction against Wilsonian policies
eomtributed to o Republican landslide (n tllw stute
thut had twice given its votes to Wilson. But
Harding'y ndministration was marred by the ue-
tivities of some personal friends and political asso-
clutes who came to be known to the nation as
the Ohio Gun

'l
The stute .\ﬁmred in the buovant prosperity of

the 1920, und was severely jolted by the stock
market crash of 1929 and “the Depression that
followed. The problem of relief was a serfous one,
and eventually federal funds were used for recov-
ery. The stute benefited from many federally fi-
muneed construction projects,

Ohio became an important arsenal (n the mo-
bilization of the United States for World War 11—
nearly 840,000 of its citizens participated as mem-
bers of the armed forces. The state emerged from
the conflict as one of the nation’s leading Indus-
teial states.

In 1953, Congress pussed o formal resolution
admitting Ohio to the Unton as of 1803, thus cor-
recting an old lack of formal vecognition, A no-
table development in the decade was the comple-
tion of the 241-mile (388-km) Ohio Turnpike ucross
northern Ohio, linking the Pennsylvania and Indi-
ana turnpikes. The opening of the St. Luwrence
Seaway in 1859 gave Ohio's Luke Erie ports direct
aceess to the sea.

In 1870 the fatal shooting by National Guards-
men of four students at Kent State University
aceentuated campus tensions around the nation,
Court action regarding responsibility for the shoot-
ings, as well as claims for damages, careied into
the middle of the decade.

As in muny other states of the Unfon, increased
urbanization and industrialization brought Ohio
(ts share of soclal and environmental problems.
However, us Ohio entered the 1980's, its citizens
endorsed programs aimed not only at undoing
pollution and environmentul degradation hut also
at revevsing the deterforation of the inner cities
and relieving the plight of both the rural and
urhan poor.,

EUGENE H. ROSERCGOA*
FRANCIS P, WEISENBURGER*
Ohlo State University

8ibliography
Collins, Willlam R,, Ohiv: Buekeye State (Preatiee-Hall 154),
Dwight, Murgaret Van Hore, A Junrney to Ohie e 1510 1 Uniy,
nl Nb, Proay 18,
Huvlghurst, Walter, Ohto: A Bicewtenntal History (Noan 1576),
Kanstmunn, Johw, The Encyelopedio uf Ohlo (Somerset Pab. 18953)
Laflerty, Michuel B, od. Ohla's Nabural Heritage (Olilo Acad-
voiy of Seleace 1979),
Rosuhoom, Fugene H,, and Francls B Welsonbunter, A History
af Ohidp, rov, v, (Ohlo State Coiv, Peoss 1067),

OHIO COMPANY, The, a-hi'd (also calted ),
Ohjo Conpuny of Vivginiu, in American ol

nlal histocy, au associution of wenlthy Citizen, of

Virginin, Marviand, ancd the British Tsles, ey
in 1747 on the initiative of the Vieginin Thoyy,,
Lee, lor the prurpose of settling the Ohin \‘alll(:\‘.
The hand in question swas eluimed al that titnige
by the colony of Virginda as part of its Nortivey
Terrvitory.

In 1749, by order of George 11 the eolupjy
governor mranted o the Ohio Compiny u 2050 ().
acre (B0000-h) tract near the Forks of the Oy,
(now Pittsburgh, Pa), with the tentative BIETITTIING
ol wan additiomal UKKKD weres (L2060 By of Ty,
in that region. The conditions of the grant ™
that u substuntial sumber ol fumilies should |y,
established there within seven years and thay
gurvison should be maidntained,

The cnunpmn_\' sent Frontiessman Chivistopliey
Gist on the first of seseral exploving expedition,
in 1750, In the nest fouar years, 1 set up trading
osts as e west as MeKees Rocks on the O,y
ullt storehouses wlong the southeastern approach
to the Forks, settled o fow colonies inowhat s

now Fayette County, Pa, and, with the help of
the Virginia government, begun construction of
present site of

Fort Prince George at  the
Pittshburgh's Golden Triangle, Ty 1754, the veay
which marked the beginning of the Froneh and
Indian War, the undinlshed h\\‘t wis captured by
the French (who completed it und renamed it
Fort Duguesne). The initiad successes of the Freacl
and their Native American allies in the wae lorexd
the withdiuwal of the Virginian ploneers, and
the plans of the Ohkio Compuny were abandone|
alter 1763, when grunts of fand lying wost of the
Appalachians were temporarily prohibited by the
Crown, The Ohio Company is important §o that,
by posing a serfous threal to the French, i lad
helped to precipitate the war that extinguished
French power in the territorfes cust of the Missis-
sippi River

OHIO COMPANY OF ASSQCIATES, The, o-hi'd, in
United States history, a compuny formed in 1786
for the purpose of settling t[hv lurgely uninhab-
ited territory novth of the Ohio River (see Nowri-
WEST TERRITORY), Meeting to establish the corpo
ration In Boston on Murch | were 11 New En-
glanders, the most active of whom were generals
Rufus Putnam, Samuel 1 Parsons, nnd Benjumin
Tupper, all veterans of the Revolutionary” War,
'They planned to raise subseriptions for LOOO shares,
at $Y00() in Continental curreney and $10 in specie
per share, for purchuse of the lane fram the United
Stutes government, the individial stintes T ing
by this time ceded most of their clabms in the
territory, In one vear, only about u quarter ol the
shares had been sold, bat theoagh the efforts as
agent of the Rev, Manasseh Cuotler, Congress was
Induced to vote the sale of 1300000 acres ol land
to the company and te grant more i 230
additional neves Tree of charge for seligious, sdie
cattonal, and other eposes. 1 also accepted te
promise of pavment in depreciated gosernmenl
seeurities. Full payinent was never mades, but title
to move than halt of the land was eventually
granted by Congress, The town of Marictla, 10
what was Tater Olio, was setthed iy April. 1785
and colonization procecded rpidly, .

The company was influentinl in sluping l!"»
much-nddmired Ovdinance af 1387, See ORI ANCE
oF 1784, 1785, axb 1787,
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(\ The ND Supreme Court stated:

“It Is well established that unconstitutional legisiation
is vold and Is to be treated as If it never were
enacted.” State v. Plekkola, 90 S.D. 335, 241 N.W.
2d 583 (1976); State v. Bardsley, 177 N.W. 2d 599

(Neb. 1970).

See also First Bank of Buffalo v. Conrad, 350 N.W.
2d 580 (N.D. 1984) State v. Clark, 367 N.W. 2d 168

(N.D. 1985). e
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Written and Published by John Rolezynski, 23 N. 3rd St.

North Dakota Never
Has Qualified For

Statehood!

The State’s Constitution Has
Been Flawed Since 1889

The United States Congress saw fit
to pass the Enabling Act of Feb. 22, 1889,
so that four new states could join the
Union and assume equal status with other
. states of the United States.

B The new states to be established by
this special Act of Congress were North
Dakota, South Dakota, Montana and
Washington. The Enabling Act spelled out
very strict terms that had to be met; and,
after in-depth research, this writer finds
that North Dakota never has qualified for
statehood, despite the fact that its status as
a state has been recognized for some 107
years. Here, then, is a thorough review of
the circumstances creating this odd
situation.

Section 4 of the Enabling Act of Feb.

22, 1889 specified that the delegates of
each constitutional convention for the four
new, proposed states were to draft a state
constitution that was not repugnant to the
Constitution of the United States, the

. supreme law of the land. Section 7 of this
"~ Enabling Act demanded that the voters of
each of the new states had to approve their
own state constitution before that state

IMPORTANT NOTICE
TO ALL FEDERAL AND STATE OFFICIALS

s Grand Forks, ND 58203-3758 Phone: 701-795-4808
© Copyright 1997 by John Rolczynski. All rights reserved.

September 3, 1997

could be considered by the U. S. Congress
as qualifying for statehood. Further,
Section 7 stated that if it came to pass that
the voters of one of the two parts of the
earlier, existing Dakota Territory rejected
their proposed state constitution, then that
part would remain Dakota Territory until
such time as a proposed state constitution
could gain the voters’ approval.

By pure oversight, it appears that
the delegates of the North Dakota Consti-
tutional Convention drafted a flawed state
constitution; said voter-approved state
constitution was submitted to the U. S.
Congress for its review and its consent to
assume statehood on an equal status with
other states of the United States; and
President Benjamin Harrison did sign the
proclamation on Nov. 2, 1889, making
North Dakota a state of the United States.

It is contended by this writer that
North Dakota never qualified for state-
hood and that corrective action must be
taken, first and foremost, by the President
of the United States; the United States
Congress; and, lastly, the state legislature
of North Dakota, which must correct the
existing language of Article XI, Section 4
of the North Dakota Constitution.
Since the specifications for statehood were
set down by the U, S. Congress, it must be
the U. S. Congress which recognizes its
own past oversight and takes some course
of action to “legitimize” all past actions
by so-called North Dakota officials since
1889; for, indeed, it is a well-established
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' principle in law that “there can be no de

R
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0

facto officer unless there is a de jure
ffice.” Merchants National Bank v,
IcKinney, 2 S. D, 106, 48 N. W, 841,

In the well-known case of State ex
rel. Johnson v. Cuhill (1923), decided by
the North Dakota Supreme Court, the fol-
lowing was indicated in Section 9300:
“Every person who executes any of the
functions of a public office without having
taken and duly filed the required oath of
office, or without having executed and
duly filed the required security, is guilty of
a misdemeanor; and in addition to the
punishment prescribed therefore, he
forfeits his rights to the office.” It appears
that such a person is classed as an
impostor. The same decision, under its
Section 9301 hastens to state: “The last
section shall not be construed to affect the
validity of acts done by a person exercising

f“’e functions of a public office in fact,

hen other persons than himself are
interested in maintaining the validity of
such acts.” But, as pointed out above,
North Dakota actually has never had de
facto officers acting since 1889; that is, for
some 107 years!

The initial, instructional language of
Article XI, Section 4 of the North Dakota
Constitution reads as follows:

Members of the legislative

assembly and  judiclal
department...

It is contended that this portion of
Article XI, Section 4 contains the flaw; for
it should have contained one more im-
portant word, as underlined below, to
provide for officers of all three branches of

‘ate government:
, Members of the leglslative
- assembly and the executive
and judicial departments...

As the North Dakota Constitution
has stood in its language since 1889,
there is no provision in the North Dakota
Constitution itself that members of the
executive department take the oath
provided in this section.

Surely the Governor, Lt. Governor,
Attorney General, Secretary of State, State
Auditor, State Treasurer, Supt. of Public
Instruction, and various state Commis-
sioners of state departments must also take
the oath listed. They, too, must meet the
requirement of oath-taking, as spelled out
in Article VI, Clause 3 of the United States
Constitution, They are all also bound by
the language of Title 4, Section 101 of the

U. S. Code, which reads:

Every member of a State
Legislature, and every
executive and judicial
officer of a State, shall,
before he proceeds to
execute the duties of his
office, take an oath in the
following form, to wit: ‘I,
A B, do solemnly swear
that 1 will support the
Constitution of the United
States.’

The North Dakota Constitution, in
its present form, is definitely repugnant to
the Constitution of the United States.

Further, the language of the pre-
scribed oath shown in Articlz XI, Section 4
of the North Dakota Constitution is actu-
ally contradictory in fact! That is to say,
North Dakota officials cannot solemnly
swear to God or affirm that they will
support the Constitution of the United
States and (in the same breath) the
Constitution of the State of North Dakota;
for if the North Dakota Constitution is
flawed, then ALL PUBLIC OFFICIALS of
North Dakota who are directed by law to
take the said oath are taking an oath to

n
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’ support a flawed North Dakota Consti-

tution. This includes but is not limited to

- the justices of the North Dakota Supreme

_ourt, the judges of the state court system,
all attorneys at law admitted to the North
Dakota bar, and the officials of all
subdivisions of state government. They are
all acting without proper authority.

It is to be remembered that every
citizen of the area, designated as either the
State of North Dakota or a remnant of
Dakota Territory, is also a citizen of the
United States of America; and a citizen’s
rights, as a United States citizen, cannot be
denied by any legitimate “state” official
acting under color of state law. A United
States citizen could be far more adversely
affected if his rights have been denied by
officials who cannot legitimately be con-
sidered officials of any particular state!
Vindication and justice for past wrongs

“"“nder color of state law may be hard to
- .sécure nnder these peculiar circumstances.

This flaw in the North Dakota
Constitution was reported by this
writer, in the presence of a witness, to the
U. S. Attorney, the Hon. John Schneider,
in Fargo, North Dakota on Feb. 1, 1995,
and this Federal official appears to have
not reported this matter, as a violation of
Federal law, to higher authorities in
Washington, DC. The matter has been
duly reported and certainly needs
correction, if this writer’s contentions are
valid.

It appears that the oversight was
noted but not corrected by the first North
Dakota Legislature of 1890, the legislature
that passed Chapter 105 (H.B. 234) as a

‘ate statute, Section 4 of said Chapter
.45, approved on Mar, 18, 1890, reads as
follows: “EMERGENCY. An emergency
exists in this, that there is no law

prescribing the form of oath to be taken by
civil officers as contemplated by the
Constitution of the State; therefore this act
shall take effect and be in force from and
after its passage and approval.”

This state law, spelling out the oath
for civil officers, is today found in NDCC
44-01-05; however, its earlier version in
Chapter 105 (H.B. 234) was never sub-
mitted to the voters of North Dakota in
1890 to make it a part of the North Dakota
Constitution, It is not enough that this
change on oath-taking by the 1890 Legis-
lature stand, as it has for some 107 years,
as simply a state law; the language of the
North Dakota Constitution must reflect the
requirements spelled out in the Consti-
tution of the United States as well as in
current Federal law.

A state law can be amended-and
even repealed-by any North Dakota Legis-
lative Assembly. This measure properly
should have been put before the voters of
North Dakota in 1890 as an important
amendment to the North Dakota Consti-
tution, so that its language would not be
repugnant to the language of the Consti-
tution of the United States, the supreme
law of the land. This oversight deserves to
be corrected for the well-being of the
entire nation! This is the first time in our
nation’s history that a state has failed to
qualify for statehood on such grounds.

Those serving as North Dakota
officials at this time when the state
constitution is still flawed should heed the
U. S. Supreme Court decision rendered in
October, 1991, in the case of Hafer v. Melo
(502 U. S. 21). The Supreme Court ruled
that if a state official denied the civil rights
of a United States citizen, then that state
official could be held personally liable for
such damage to that United States citizen!
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Related to the Attempt of Citizens to
Inform Public Officials of the Flaw in
the North Dakota state Constitution:

Preventing executiorn of laws: "Conspiracy to alto-
ether prevent enforcement of statute of United
tates is conspiracy to commit treason by levying

war against United States.” Bryant v. U.S.(1919,CA5

Tex) 257 F.378.

COOPUUNOODONIOGRBO00NND000000RRCONIOICIOIOENOONRTSS 0000000090000 00800POY

- Title 18, §2382 of U.S. Code:

Misprision of treason

A Whoever, owing allegiance to the United States
and having knowledge of the commission of any trea-
: son against them, conceals and does not, as soon as
‘* may be, disclose and make known the same to the
President or to some judge of the Unlited States, or to
the governor or to some judge or justice of a particu-
lar State, Is guilty of misprision of treason and shall
be fined under this title or imprisoned not more than
seven years, or both. Certaln individuals in high of-
fice should pay special attention to the aggravating

factors.
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