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2003 HOUSE STANDING COMMITTEE MINUTES 

BILL/RESOLUTION NO. HB 1337 

House Judiciary Committee 

□ Conference Committee 

Hearing Date 2-11-03 

Ta eNumber 
2 
3 

Minutes: 13 members present. 

Side A SideB 
xx 

xx 

Chairman DeKrey: We will open the hearing on HB 1337. 

0-27 
Meter# 

~ll'..t'i.'.Dlll Introduced the bill. Support. I will amend line 8, after the word upon, take out 

the word conviction and change to plea of guilty, finding of guilty, or a verdict of guilty. I will 

draw up the necessary amendments for the committee. 

Chairman DeKrey: Thank you. 

Rep. Eckre: This also talks about the other civil rights, why don't you list the other civil rights. 

Rep, Iverson; I don't know. We wanted to aim this specifically at the gun rights. We could 

include the other rights, if you wish. 

Rep. Eckre; If you are only talking about the gun rights, why docs it say "loses all civil rights, 

including the right to bear arms'\ 

Rep. Iverson: I believe Mr. McCabe can answer that, 
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House Judiciary Committee 
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Rep. Delmore: Knowing that domestic violence is the #1 cause of death, a misdemeanor, how 

serious would it have to be with weapons before he would be charged. 

Rep. Iverson: If someone is detennined, they will go ahead and commit felonies by killing their 

spouse. There is nothing we can do to stop that. Now if somebody commits a misdemeanor, 

they go through counseling, etc. I don't think someone who is a policeman or a National Guard, 

someone who has to use a fireann in the execution of their job, they should not lose their gun 

rights, lose their ability to do their jobs because of it. 

Rep. Delmore: If someone is charged with a misdemeanor w/weapon, that had used it as a 

threat, and if the gun is given back to that person, aren't we then saying you can carry this to the 

next step, ifwe give the gun back. 

Rep. Iverson; If that person is detennined to do this, there is no law we can pass that's going to 

stop them. This is aimed at the individual who has had an argument with his wife, it goes too far, 

but they lose all their gun rights. 

Rep, Delmore; A misdemeanor would never lead to a felony. 

Rep. Iyer5on: I am not going to say. I don't know. 

Chairman DeKrey: Thank you for appearing. Further testimony in support ofHB 1337. 

Chad McCabe. attorne11 (see attached testimony) Support. If you art found guilty, you lose 

your core civil rights. That isn't right that you can't get them back. 

Rep. Eckre: What are the other c.ivil rights. 

!\.fr. McCabe: We didn't want to list them. The only way to rectify the situation, is to talce away 

the civH dghts at the state luvel upon a plea of guilty, finding of guilty, or a verdict of guilty. 
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Then you lose the core civil rights. Then restore them upon sentencing, and then you will keep 

your federal rights to bear arms. 

Rep, Eckre: I wanted them just so that I would know. 

Mr, McCabe: Basically, this bill is telling the federal courts to stay out of ND. You are trying 

to monkey with our system, and we're trying to tell them "look we fixed it, stay out of our 

business". lfwe say which civil rights, they could play games with us, and say well you didn't 

say this civil right, you didn't say this civil right, so I would really prefer this to say loss of civil 

rights, that person upon sentencing, which is generally within seconds of having been found 

guilty, that person will then be restored their civil rights. For 99% of the people this is not going 

to be anything at all. It's just going to be something that can protect us, to keep our federal gun 

rights in ND. There are situations, usually felonies though, where people have a conviction and 

then sentencing is at a later date, 

Rep. Eckre: I wanted to know the law. Your political, personal, civil, etc. rights. 

Mr. McCabe: If it is a misdemeanor assault that includes violence, you actually do lose your 

gun rights under ND. I am talking about simple assault, class B misdemeanor, a little assault. 

Those arc the ones where you don't lose your gun rights, you do lose your gun rights if it a class 

A. misdemeanor assault, not defined as a simple assault. Aggravated assaults which are felonies. 

Rep. Delmore: I have a problem with the tenn simple assault. This says "all misdemeanors'\ 

how far can you go and still be a misdemeanor? 

Mr. McCabe; 'Ibe prosecutor makes the decision as to what to charge the person, But I don't 

want to lose federal gun rights because of this simple assault, 

operator's slgnaturo 
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Rep. Delmore: How far can I carry an assault, and still be charged with a misdemeanor instead 

of a felony, 

Mr. McCabe: If it is bodily injury, serious bodily injury under chapter 12.1, various degrees of 

injury - the prosecutor decides what to charge the person, 

Rep. Klemln; If convicted of major felony - you are prohibited from owning a fireann or having 

one in your possession for 10 years after the date of your conviction or release from prison; or a 

class A misdemeanor involving violence while using fireann, you lose your gun rights for 5 

years. Are you saying that if you are convicted of a class B misdemeanor involving domestic 

violence that you are prohibited from possessing a firearm forever. 

Mr. McCabe: Under chapter 62, the only way you can lose your firearm rights is ifit was either 

a felony or a misdemeanor including violence. If it is a class B misdemeanor, then you do not 

lose your gun rights under North Dakota law. 

Rep. Klemini You said a class B misdemeanor, you don't lose your gun rights. I thought that is 

what the premise was, for simple assault, a class B misdemeanor involving domestic violence, 

you do lose your guns rights. 

Mr. McCabe: You don't lose your gun rights under state law, you lose your gun rights under 18 

USC 921, which is a federal law. The federal law says if you plead guilty to a misdemeanor 

crime of domestic violence, you lose your federal gun rights, and the only way that we will give 

them back to you, is if the state takes away your core civil right, and then restores them, and 

because ND doesn't take them away, they cannot be restored according to these federal cases. So 

with this bill I am asking you to take them away for a very brief moment in time and then restore 

·1 them and that way we've complied with the federal code . 
..._,I 
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Rep, Wranpam; Is this weakening any state laws out. there at this time. If I committed a 

violent misdemeanor in ND, I would lose my rights. 

Mr, McCabe; Yes. 

Rep. Wranpam: This bill would not affect whether I would lose them, or when I would get 

them back. If you lost your gun rights in ND, you would get them back under federal law. 

Mr. McCabe: Yes. I am talking about offenses where you don't lose your gun rights under ND 

law, where you plead guilty, but don't lose gun rights. 

Rep. Wran&h,am~ Under present law, if I commit an assault, simple assault, just a misdemeanor 

I do not lose my gun rights in ND. Is that correct? 

Mr. McCabe: You don't lose them under ND law, you lose them under federal law, 

Rep. Delmor~: Why you did not put a non-violent misdemeanor in the bill, if that was your 

intent. (then read the meaning of simple assault) There is no limit there as to how violent that 

has to be. I would assume that is left up to someone who charges, that would give them a great 

deal of latitude. 

Mr. McCabe: If there is bodily injury greater than what you have just defined, then the person 

would not be charged with simple assault. You would be charged with a felony. 

Chairman DeKrey: Thank you. Further testimony in support? Testimony in opposition. 

Linda Isakson on behalf of Bonnie Palacekt ND Council on Abused Wqmen's Services; 

(see attached testimony), Opposed. 

Chairman De.K.r.m Thank you. Any further testimony in opposition? We will close the 

hearing. (Reopened late1· in the afternoon session) 

Chairman DeKre.)'.: What are the committee's wishes in regru:ti ·,, / :.,, i :~ 7. 
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Rep, Delmore: I move a Do Not Pass. 

Rep. Eck.nu Seconded, 

12 YES 1 NO O ABSENT DO NOT PASS CARRIER: Rep. Galvin 

.:\1/c,'. 
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.------Attom&ys 
~alph A. Vlnje 
Chad R, Mccabe* 
•Also lla!nsed In MN 

February 10, 2003 

To Whom it May Concern: 

V1NJE I.Aw FIRM 
523 NORTH FOURTH STREET, SUITE 3 

BISMARCK, NORTH DAKOTA 58501 
TELEPHONE: (701) 258·9475 FAX: (701) 258· 7241 Legal Assistants 

Jen J, Defoe, CLA 
Renee SVlhl 

While North Dakota provides a means for convicted felons to regain their right to bear arms after 
a period of probation and an additional period established by law, an individual who commits a 
misdemeanor violation, which is regarded as a domestic violence violation, loses his right to bear 
arms forever. 

In other words, if you shoot your spouse and kill him or her, or shoot your spouse and wound him 
or her, you have the opportunity to regain your right to bear arms, however, if your spouse slaps 
you and you ret.urn a slap, and your spouse reports you and you plead guilty to a misdemeanor 
charge of Simple Assault, and it is identified as a domestic violence offense, you lose your right 
to bear arms forever. 

See United States v. Keeney, a copy of which is attached hereto. 

In the legislation described in House Bill 1337, that problem is corrected. HB 1337 provides a 
means for a person convicted of a misdemeanor crime of domestic violence to lose his civil rights 
and to have them restored, It also provides retroactive application to the statute. 

When the federal law was changed to include misdemeanor convictions of domestic violence, it 
was, in effect, retroactive, because anybody who had previously pled guilty to Simple Assault in 
a domestic arena had no idea that the federal government was going to move to end his or her 
right to bear arms. 

Because this is a retroactive application, many individuals such as members of the National 
Guard, members of the Reserve, members of various police units, and other people who have the 
right, and sometimes even the need, to bear arms are allowed to bear arms upon taking the 
appropriate steps which this statute provides. 

I urge approval of House Bill 1337 for the reason that it puts misdemeanor violators on an equal 
footing with felony violators as far as firearms rights are concerned. Thank you for your attention 
to this matter. 

Sincerely, 

<~~}~ 
Attorney at Law 
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w~s.1 RepQ.tt.rullll\ge (PDF) E 
United States Court of Appeals, 

Eighth Circuit 
UNITED STA TES of America, Appellant, 

v. 
Bret L. KEENEY, Appellee. 

No. 00-2170. 
Submitted: Dec. 12, 2000. 

Filed: Feb. 26, 2001. 
Rehearing and Rehearing En Banc Denied April 18, 2001. 

Page 1 of 6 

Indictment charging defendant with fireanns violations was dismissed by the United States District 
Court for the District of North Dakota, Patrick A. Conmy, J., and the United States appealed. The 
Court of Appeals, McMillian, Circuit Judge, held that: (1) a defendant must have lost his or her civil 
rights pursuant to state statute in order to assert applicability of civil rights restoration exception to 
prohibition on possession of a fireann following conviction of misdemeanor crime of domestic 
violence, and (2) loss of the right to possess a firearm, pursuant to a North Dakota statute imposing 
such loss as a condition of probation, was not the loss of ttcivil rights" under the exception. 
Reversed and remanded. 

West Headnotes 
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Defendant did not lose his any of his civil rights within the core cluster of such rights, and thus did 
not have his civil rights 11restored11 within meaning of civil rights restoration exception to prohibition 
on possession of a firearm following conviction of misdemeanor crime of domestic violence, in light 
of North Dakota statute specifically stating that civil rights are not lost automatically pursuant to a 
criminal conviction; loss of the right to possess a firearm, pursuant to a North Dakota statute imposing 
such loss as a condition of probation, is not the loss of "civil rights" under the civil rights restoration 
exception. 1.8JL..~~.A..§§ . .§.-22H~QJ).(B)(iU, 222_{gl(2); NP...C..C.12.1-32-Q'l, 12. 1-33-02. 
*1040 Cameron Wayne Hayden) U.S. Atty's Office, Bismark, ND, for Plaintiff-Appellant. 
Michael Ray Hoffman, Bismark, ND, for Defendant-Appellee. 
*1041 Bret L. Keeney, Mandan, ND, prose. 

Before ~IAN and JOHN R. GIBSON, Circuit Judges, and LAUGHREY, [FNl] District 
Judge, 

EN..L The Honorable Nanette K. Laughrey, United States District Judge for the Western 
District of Missouri, sitting by designation. 

McMlLLIAN, Circuit Judge. 
The United States of America ("the government") appeals a final decision entered in the United States 
District Court for the District of North Dakota dismissing the indictment charging Bret L. Keeney 
with fl.rearms violations, 18 U.$.C. §§ 922(a)(.6.), 222(g)(2.). See United States v, Keeney, No. Cl-00-
008 (D.N.D. Apr. 5, 2000) (memorandum and order granting motion to dismiss). For reversal, the 
government argues that the district court misconstrued the so-called civil rlghts restoration exception 
of ~-2..~ in reaching its decision to dismiss Keeney'a indictment. For the 
reasons stated below, we reverse the district court's decision to dismiss Keeney's indictment and 
remand this matter to the district court for further proceedings consistent with this opinion. 
Jurisdiction in the district court was proper based on J.L~S.C....§J...i:U. Jurisdiction in this court is 
proper based on 1!.U~.§.1lli, The government's notice of appeal was timdy filed pursuant to 
Fed. R,App. P. 4(b). 

Background 
In l 998~ Keeney was convicted in state court of the misdemeanor crime of domestic violence, which 
conviction resulted from an assault committed against a former live-in girlfriend. Keeney was 
sentenced to a term of imprisonment followed by probation. The state court also suspended his 
fireai:ms privileges pursuant to N.J)..1.C.ent1Code_ §..l2i.l-.32-:01 durir1g the period of his incarceration 
and probation. Keeney was released from probation on March 29, 1999. [FN2] 

FN2_,. According to the district court, Keeney was incarcerated from November 13, 1996, 
to March 3, 1997, and he was on probation from March 29, 1997, to March 29, 1999. See 
United States v. Ke,:ney, No. Cl-00-008, slip op. at 2 & n. 1 (D.N.D. Apr. 5, 2000) 
(memorandum and order). 

The North Dakota Criminal Code~ N.D, Cent.Code§ 12.1-32-07, requires th.at 11 [t]he court shall 
provide as tu1 explicit condition of every probation that the defendant may not possess a fireann, 
destructive device, or other dangerous weapon while defendant is on probation.u [f_N3] 

http://web2.westlaw.com/result/text.wl'?RecreatePath=/We1come/North.Dakota/default,wl&R... 2/10/03 
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llil, The North Dakota Criminal Code further states: 

1, A person who bas been convicted anywhere for a felony involvi11g violence or 
intimidation, as defined in chapters 12.1-16 through 12.1-25, is prohibited from owning a 
fireann or having one in possession or under control from the date of conviction and 
continuing for a period of ten years after the date of conviction or release from 
incarceration or probation, whicheve~ is later. 

2. A person who has been convicted of any felony not provided for in subsection 1 or has 
been convicted of a class A misdemeanor involving violence or intimidation and that 
crime was committed while using or possessing a firearm or dangerous weapon ... is 
prohibited from o'Mling a firearm or having one in possession or under control from the 
date of conviction or continuing for a period of five years after the date of conviction or 
release from incarceration or probation, whichever is the latter. 

N,D. Cent.Code 62.1-02-01. 

On September 9, 1999, the Bureau of Alcohol, Tobacco and Firearms ("BATF") executed a search 
warrant on Keeney1s residence and found a nine millimeter handgun. Keene.y was charged in a two
count indictment with violations of 18 U.S.C. § 922(a)(6) and§ 922(g)(9_}. [FN4] Section 922(a)(6) 
prohibits any person from knowingly making false or fictitious statements in connection with the 
acquisition or attempted acquisition of a firearm. s~~tiQn 922(&)(2} prohibits persons convicted of a 
misdemeanor crime of domestic violence 111012 from possessing a firearm. [FNSl Both offenses 
were predicated on Keeney's prior conviction for a misdemeanor crime of domestic violence under 
North Dakota law. Keeney moved to dismiss the indictment pursuant to the so-called civil rights 
restoration exception, which provides: 

rn The indictment also included a violation of 18 U.S.C. § 924(a)(2), wu.ich is the 
penalty provision of the federal firearms statute. Record on Appeal at 7-8. 

~ The ;ndictment stated that: 

in connection with [Keeney's] attempted acquisition of a firearm ... [he] kno,,\tin.gly 
made a false and fictitious written statement on a Firearms 

Transaction Record Form ... which statement was likely to deceive [the seller] with 
respect to a fact material to the lawfulness of such attempted acquisition of the firearm 
by (Keeney] Wlder the provisions of Chapter 44, Title 18, United States Code, in that 
[Keeney] falsely represented that he had never been convicted in any court of a 
misdemeanor crime of dome&tic violence, which in truth and fact, as [Keeney J then well 
knew, he had been convicted of misdemeanor Assault and Menacing a person similarly 

http:/ /web 2. westlaw.com/result/text. wl ?Recr.eatePath=/W elcome/N orthDakota/defaul t.wl&R.,, 2/10/03 
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situated to a spouse. 

Designated Record on Appeal ,•.t 7, 

A person shall not be considered to have been convicted of such an offense for purposes of this 
chapter if the conviction has been expunged or set asjde, or is an offense for which the person ha~ 
been pardoned or has had civil rights restored (if the law of the applicable jurisdiction provides for 
the loss of civil rights under such an offense) unless the pardon, expungement, or restoration of civil 
rights expressly provides that the person may not ship, transport, possess, or receive firearms. 
18 u.s.c. § 221(a)(33)(B}(ii). 
Keeney argued that his prior conviction did not count for purposes of applying the federal firearms 
statutes because his civil rights had been restored following his state conviction. The district court 
granted Keeney's motion to dismiss, reasoning that Keeney's right to possess a firearm was taken 
away while he was on probation and that, when the alleged federal offenses occurred, he was no 
longer on probation and his civil rights had been restored. The court further reasoned that Keeney's 
probation was included in the "judgment of his conviction and was part and parcel of his punishment 
which included11 incarce.ration and that, once Keeney's probation ended, his right to possess firearms 
was automatically restored. Slip op. at 2. The district court concluded that because Keeney's right to 
possess firearms had been restored, his predicate conviction could not be considered a 
"misdemeanor crime of domestic violence." Id. at 3. 
The district court distinguished United States y~ith 11L~..Jd 617 (all:l.Qr.1999), in which this 
court refused to extend the restoration exception to n defendant who was convicted of an underlying 
misdemeanor offense which did not involve a loss of civil rights. The district court distinguished 
Sntith based on its reasoning that the Iowa statute under which the defendant in Smith. was originally 
convicted did not strip misdemeanor offenders of any of their civil rights while Keeney's conviction 
for domestic violence required that his right to possess a firearm be taken away while he was on 
probation. The district court assumed that the privilege of possessing a firearm is commensurate with 
the loss of civil rights pursuant to llJJ.!..S.C. § 92 l~)(ll).(B).(ii). In reaching its conclusion that it 
could not ignore "the judgment of the State of North Dakota11 that Keeney was trustworthy to possess 
a firearm, the district court noted the ob::;ervation in Smitlt 171 F.3d at 624, that Congress relied on 
each state1s judgment in this regard. See slip op. at 2-3. The district court also referred to f&fililJ.h.j!_,_ 
United States. 60 F,3d 100S.1008 (2d Cir.199,5), where the Second Cir'-iuit surveyed judicial 
interpretations regarding the restoration of civil rights pursuant to the restoration exception. The 
district court did not articulate whether it sought to follow MQ.Qrrgh or to distinguish it. This appeal 
followed. 

Discuuion 

UL~ We review de novo the district court's decision to grant Keeney's motion *1043 to dismiss the 
indictment. See Smith 171 F.3d at 619. For reversalt the government contends that Keeney did not 
lose his civil rights within the meaning of the restoration exception. The government argues that, 
because the plain language of§ 921 (a)(33)(B)Oi) uses the tenn "civil rights" in the plural, Congress 
intended that more than a single ci~·il right had to be restored, The government further argues that 
the "civil rights,11 which those convicted of a felony typically lose, include the rights to vote, to serve 
on ajury and to hold public of.flee. The gov~~mment suggests that, therefore, Congress did not intend 
that the restoration exception would apply where these rights were not lost. It further suggests that 
because Keeney did not lose this core cluster of civil rights pursuant to his conviction under North 
Dakota law, he did not lose his civil rights within the meaning of the restoration exception. 1he 

http://web2,westlaw.com/result/text. wl ?RecreatePath=/W elcome/N orthDakota/defaul t. wl&R .. , 2/10/03 

operator' 9 s \gnature 
)l 

,i,.. ·1.:/l 



241 F.3d 1040 

government additionally argues that, because Keeney did not lose his civil rights upon his 
conviction, they could not be restored upon the completion of probation. 

Page S of 6 

ru. l!A We respectfully disagree with the analysis of the district court. As stated in S,_mith. 171 F,3d Al 
m" § 921(1)(33) only applies to 'civil rights (that have been] restored (if the law of the applicable 
jurisq~ction provides for the loss of civil rights under such an offense).'" We refused, in Smith. to 
accept the defendant's argument that, because he did not forfeit civil rights pursuant to his underlying 
state conviction, his right to equal protection under the Fifth Amendment would be violated absent 
application of the restoration exception to him. See id. at 624. We reasoned that, because most 
misdemeanor convictions do not result in the loss of civil rights, to hold otherwise would permit the 
exception to swallow the rule. See !.rl-it 624, In reaching this conclusion., we noted that, because the 
federal firearms statute is concerned with 11preventing a known ... domestic abuser from later using a 
firearm to inflict the next bout of abuse," and because Congress was cognizant of the fact that 
domestic abuse offenders who were successful in pleading a felony charge down to a misdemeanor 
could escape the effect of the felon-in-possession statutes, Congress included, in the fireanns statute, 
a prohibition on possessing a fireaim by a domestic abuser convicted of a misdemeanor. ki,Jttm_._ 
Additionally, we emphasized the parenthetical language in the restoration exception which requires 
that "the law of the applicable jurisdiction {provide] for the loss of civil rights under such an offense." 
/d. at 623. Thus, a defendant must have lost his or her civil rights pursuant to state statute in order to 
assert that the restoration exception is applicable. Keeney does not refute that his predicate offense of 
misdemeanor domestic abuse was within the class of offenses included within the prohibition of ll 
U.S.C. § 922, but rather he argues that the restoration exception applies to him because his civil rights 
were taken away pursuant to his conviction and, subsequently, pursuant to North Dakota stamte1 

restored when he was released from probation. 
The Second Circuit in McGrath held that a felon's retention of civil rights upon his or her conviction 
was not the functional equivalent of having had civil rights "restored" for purposes of the civil rights 
exception granted by §_2Z--lli)(20). fiQ_f.Jg.At.1.Q.Ql. [FN6] The Second Circuit further held in 
McGrath that "the ordinary meaning of 'restore' could not encompass a person whose rights were 
never disabled." McGrath at 1001. citing UnitedStates v, Ramos, 961 F.2d 1003. 1008 (1st Cir.1992). 
Therefore, the Second Circuit's opinion in Afp_Grath and the First Circuit's opinion in Ramos are 
consistent with this circuit's holding in Sm11h,_ Each of these cases holds that the restoration exception 
only • 1044 applies to a defendant whose civil rights were both lost and restored pursuant to state 
statutes. 

~ In United States v. Smith 121 F.3d 617. 625 (8th Cir.1999), this court 
acknowledged that the restoration exception in §_9.2.l(ii)(3J_) was modeled after the 
restoration exception in §..9.21 (a)(20), 

l3l ~ We consider whether, under North Dakota faw, Keeney first lost and then had his "civil 
rights" restored within the meaning of .§..2iHa)(33)(B)(ii), Unless North Dakota law provided for the 
loss of Keeney's civil rights, the testoration exception is not applicable to him. See ~(kmh 60 F.Jd 
at 1007, Under North Dakota law, a person convicted of a crime does not necessarily suffer the loss of 
civil rights. N\l21..Cent.Code §..l2..,J:13.:Q.~ states that: 
a person convicted of a crime does not suffer ... loss of civil rights ... but retains all of his [or her] 
rights, political, personal, civil, and otherwise, including the right to hold public office or 
employment; to vote; to hold, receive, and transfer property; to enter into contract~; to sue and be 
sued; and to hold offices of pzivate trust in accordance with law. 
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Because the general statutory provision, ~_.D...1&nt.Co~ § ll,_l:.:U.: .. 02, specifically states that civil 
rights, as defined in that statute, are not lost automatically pursuant to a criminal conviction, the 
specific provisions of the North Dakota ntatutes under which Keeney was sentenced must be 
considere.d to deterrn•ne if he suffered a loss of civil rights. N.tl'11-Crult...CQ9~_§, 12. l:_32=_Q7_ imposes a 
prohibition on possessing a firearm as n condition of probation. The state court, upon sentencing 
Keeney for misdemeanor domestic abuse, imposed such a condition. We, therefore, consider whether 
loss of the right to possess a fireann, pursuant to North Dakota statute, is the loss of civil rights under 
§_lli {i)_(ll)(a).(ii)' 
In McGrath. the Second Ci.rcuit held that the civil rights in question under 18.Jl,S.C. § 97.l(a)(2Q) "are 
those which most states extend by virtue of citizenship within their borders: (i) the right to vote; (ii) 
the right to hold elective office; and (iii) the right to sit on a jury," 6.QF.1.1d.a11QQ1l In I./.nite..d_SlqJ_~ v, 
Inde/Jr;gJpJ._7_'f i..34-627, ~3.01.l..s.t..Cir.Jm), the First Circuit likewise held that 11[a]lthough the 
Congress did not specify which civil rights it had in mind, [in ~ 921 (a)(33)(B)(ii).] the plurality view 
among the circuits--explicitly adopted by the [First Circuit in 'fJ.nikd States v, Caron. 77 F.3d L 2 (1st 
~226) ]--is that Congress had in mind the core cluster of 'citizen' rights ... namely, the right to 
vote, to serve on a jury and to hold public office". Significantly, § 921 (a)(20) and § 921 (a.)(33)(B)(ii) 
both refer to civil rights in the plural, thus suggesting that Congress intended to include a cluster of 
rights, as referenced in IY.kG.rath. within the meaning of the tenn "civil rights11 as r.ontained in these 
provisions. See Smith. 171 F.3d at 620 (construing a statute, a cour~ looks first to the plain meaning of 
its words). Although, as noted in Indelicato. 97 F.3d at 631 & n.3 (citations omitted), most circuits 
have held that "all three civil rights must be restored to avoid the federal ban" on possession of 
firearms, we need not reach that issue because Keeney <lid not lose any of the rights within the core 
cluster. w~ further note that N,D. CentJ:.9de § 12.1-33-02 designates civil rights which a criminal 
defendant does not automatically lose, bcluding the right to vote and to hold office, which are among 
the rights the Second Circuit in McGrath found were included in the core cluster of civil rights in 
question under 181J,£iC. § 921(al(2_Q); N.D. Ce.mJ;ode § 12.1-33 .. 02 does not mention the possession 
of firearms. 
Consjstent with our opinion in Sm.1th. and the Second Circuit's opinion in Md:irfJ.it we hold that 
Keeney did not lose his any of his civil rights within the core cluster and, thus, did not have his civil 
rights restored pursuant to the restoration exception of§ 921 (a).(33)(B)(ill. We further hold that 
because the restoration exception did not apply to Keeney, the district court improperly dismissed 
Keeney's indictment for violations of 18 U,S.C, §§ 922(a)~) and 922(g)(9). 

*1045 Conclusion 
For the reasons stated above, we hold that Keeney did not lose his civil rights, and, therefore, did not 
have his civll rights restored, within the meaning of the restoration exception, 18 U.S,C, § 9.2.1.00 
(3i)(B)(ii). We, therefore, reverse the decision of the district court granting Keeney's motion to 
dismiss the indictment against him, and we remand this matter for further proceedings consistent with 
this opinion, 
C.A.8 (N.D.),2001. 
U.S. v. Keeney 
241 F.3d 104G 
END OF DOCUMENT 
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Testimony on HB1337 
House Judiciary Committees 
Representative Duane DeKrey, Chair 
February l 0, 2003 

Chair DeKrey and Members of the Committee: 

My name is Bonnie Palecek and I present this testimony on behalf of 

the ND Council on Abused Women's Services in opposition to HB1337; 

It appears that this bill is in response to a federal law entitled the 

Violence Against Women Act. VA WA was a part of the federal Violent 

Crime Control and Law Enforcement Act of 1994. Restrictions on the 

possession of fireanns for those convicted of misdemeanor crimes involving 

domestic violence and for those tmder protection order restraints have been in 

place since that time. (18 U.S.C. 922(g) and 18 U.S.C. 922(g) (9)). 

These restrictions have at best been unevenly enforced and at worst 

totally ignored across the country. Local law enforcement have argued that 

they should not be expected to enforce federal laws, and ATF officers in a 

state like North Dakota are few and far betwepn. 

On the other hand, many North Dakota judges do routinely follow the 

federal law and confiscate weapons. Since fireanns are the 
1
weapon of choice 

in at least half of domestic violence homicides and used in 20% - 25% of all 

domestic violence incidents reported to crisis centers in North Dakota, we 

encourage the enforcement of the federal law in regard to fireanns, 

The federal law is very strong. The gun ban for those convicted of 

domestic violence misdemeanors is pennanent "unless the conviction has .1 .. oc 
. ~ i,.u~ acy 

been expunged or set aside or the person has been pardoned or has had his/~ it 
civil rights restored!' HB1337 seems to be a blanket, preemptive, retroacJ~ ~ 

~ ~ 
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attempt to do that. We would question whether legislative action such as this 

can take away and then restore civil rights. One wouldn't think so, 

Also, we question what the "misdemeanor domestic violence offenses" 

might be. We have felt for some time that a separate crime of domestic 

violence would be a helpful classification in North Dakota. However, efforts 

failed to accomplish that as recently as the last legislative session. We do have 

offenses that under the federal law would constitute "qualifying 

misdemeanors" which under 18 U.S.C. 922(g)(9) are "state or federal 

misdemeanors crimes that have as an element the use or attempted use of 

physical force or the threatened use of a deadly weapon." Perhaps this is what 

is meant, but at this point as far as we know this definition does not exist in 

the Century Code. 

Finally, giving a convicted criminal guns,back "at sentencing" at best 

sends a mixed message; at worst it dramatically increases risk to victims . 

It goes without saying that the right to bear anns is a tightly held right 

to many. Restraining that right in any way is heartily resisted. We would 

support the tenets of the federal law, however, which assert that this right may 

be lost upon conviction of ce,rtain criminal behaviors. We urge a "Do Not 

Pass" on HB1337. 

Thank you 
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Advocates need to be familiar with 
the new federal criminal laws that 
pertain to domestic violence in order 
~o info1m victims of options related 
to federal criminal prosecution, The 
contact for assessment of potential 
federal crimes is the U.S. Attorney's 
office in your district. 

For the following federal crimes, the 
law defines State to include: a stat~ 
of the United States, the District o[ 
Columbia, a commonwealth, territory, 
or possession of the United States. 

Interstate Travel to Commit Domestic 
Vfolence-1 a U,s.c. §2261 
It Is a Federal crime for a person to 
travel Interstate, or leave or enter Jndlan 
country with the Intent to Injure, harass 
or Intimidate an Int/mate partner when 
In the course or or as a result of the 
travel the abuser commits a violent 
crime that r.auses bodily Injury, The 
abuser must Intend to commit the 
domestic vlolence at the time of travel. 

It Is also a F11de~I crime to cause an Intl• 
mate partner to cross state lines, or lem1 
or enter Indian c:ountry by force, coer• 
don, duress, or fraud I( the abuser lnten• 
tlona.lly lnfilcu bodily Injury on the part• 
ner during or as a result of the conduct. 

Interstate Stalkln,-
1 B U,S,C.§2261A 
It Is a Federal crime to cross a state line 
with the Intent to Injure or harass any per• 
son If, during thf:I course of or :u a result 
of the travel, the defendant places the per
son or a member of the person's Immedi
ate family In reasonable fear of death or 
serious bodily fnJury. It also Is a (1,1deral 
crime to stalk another Jndlvfdual within 
the specl~I marltlme or terrltorlal jurlsdlc
don of the United States (which Includes 
federal reservatlo~s),The definition of 
lmmecf/ate family Is broad and Includes a 
spouse, parent, child, sibling and all other 
household members who are related to 
the prlm.1ry victim by blood or marriage, 

lnterstateVlolatlon of an Order of 
Protectlon-18 U,S,C, §2262 
This law basically prohibits Interstate 
travel or leavfng or entering Indian coun
try with Intent to violate a valid protec
tion order that prohibits credible threats 
of vlolence, repeated harassment, or 
l-odl~ Injury. The abusar mun Intend to 
vlol1te the order at the tlme of travel and 
a vlolatlon of the order must occur, 

1 The dennltlon of partner Is broad and 
. .b~lcally Includes a person with whom 
· •, the abuser has cohabited In an lntlmate It Is also a federal crime to cause an 

,, •. ·:·· rel~onshtp (lnchJdlng a current 'or'. : ' Intimate artner to cross sta_UI tines.,·,' or . I 
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a result of the conduct. the abuser lnten
tlona11y Inflicts bodily Injury on the victim 
In violation of a valid protection order, 

Firearms 
Federal law prohibits an abuser sub
ject to a qualifying order of protection 
from possessing firearms and ammu
nition. 18 U.S.C, § 922(g)(8), Abusers 
are not banned from possessing gw,s 
and ammunJtion permanently, only 
for the time that the order of protec
tion ls in existence. Additionally, 
there are "official use" exemptions, 
which allow law enforcement and 
military persoMel who are subject to 
an order of protection to possess 
their service weapon while on duty, 

18 U.S.C. § 922(g}(9) prohibits gun or 
ammunition possession by anyone 
who has b~n convicted of a q11alify
ing misdemeanor crime of domestic 
violence. The law applies to both fed
eral and state misdemeanors that 
meet certain conditions. The gun ban 
is pennanent, which means that lf a 
person has been convicted of a quali• 
lying misdemeanor, he/she can 
never legally possess a gun again 
unless the conviction has been 

expunged or set aside or the pe: 
has been pardoned or has had 
his/her civil rights restored, There is 
no "official use" exemption, so law 
enforcement officers and members of 
the military are subject to this law, 
even while on duty. The federal 
statute is also retroactive, so It applies 
to convictions that occurred before 
the law went into effect, 

Advocate Tips 
~ Advocates should work to have 

standardized protection order 
fomlS adopted which include a 
warning to the defendant that 
possession of a firearm or ammu
nition while subject to a protection 
order mily be a violation of federal 
law (inclusion of the firearm 
prohibition in the protection order 
mny facilitate federal prosecution) 

~ When appropriate, advocates 
should encourage victims to tell 
the court that the defendant is in 
possession of firearms 
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I · · · WEAPONS AND VICTIM CHARACTERISTICS 

• Fifty-one percent of deaths due· to homicide during the period 1978-2000 resulted 
from firearm use. See Table 6 below. 

' ' 

• Table 7 on page 8 provides Information on age category of victims and type of 
weapon Involved. 

• Firearms were used In 46 percent of the homicides of juveniles. Fifty-two percent of 
adult deaths due to homicide Involved firearms. 

• In homicides Involving flreanns,.· the weapon was somewhat more likely to be a long 
gun than a handgun. 

• Twenty of the 258 total homicide deaths Involved the use of "personal weapons." 
Personal weapons Include the use of hands, fists and feet as weapons. 

Other 
Year Handgun Flrt1rm 

·1978 .. .. 
1979 3 3 

1980 5 5 
1981 3 5 
1982 3 

1983 9 
1984 5 2 

1985 3 2 

1988 3 1 

1987 2 .. 
1988 9 
1989 2 3 

1990 3 1 

19G1 4 

19G2 2 6 

19G3 6 4 

1994 1 2 

199! 2 2 

1996 3 4 
19G7 1 
1998 3 
1999 1 4 
2000 2 1 

Total 1978-2000 59 73 

Table 6 
Weapons of Homicide 

North Dakota, 1978•2000 

Blunt 
Knife ln1tn.1m1nt 

1 
2 1 
2 

3 

3 .. 2 

t 
2 2 

5 

2 

2 1 

1 1 .. 2 

5 2 

1 2 
.. 
1 2 
2 
3 1 
2 1 

....:'. ~lh so 17 

Personal Other or 
Wt1pon Unknown 

1 
3 1 

1 
1 e 

3 

5 
2 1 

1 1 

2 1 

1 1 

t I 

' 
6 

1 

2 3 

2 

2 

1 
4 2 

2 
2 

1 1 

20 39 

Total 

10 
13 
13 
17 

e 
18 

12 
9 

10 

11 
12 

9 
8 

11 
15 

22 

5 
9 

12 
10 
7 

11 
8 

258 
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• Blunt Instruments were more llkely to be used by assailants In non-domestic 
Incidents. 

• Seventy-two percent of ld~ntlfled female assailants were Involved In domestic 
incidents. compared to 42 percent for males, See Table 22. 

Weapon 

Handgun 
Other Flr,iarm 
Knife 
Blunt lns.trument 
Personal Weapon 
Other or Unknown · 

Total 1978-2000 

Weapon 
Handgun 
Other Ff rearm 
Knife 
Blunt Instrument 
Personal Weapon 
Other or Unknown 

Total 1978-2000 

Table 21 
Domestic/Non-Domestic Incidents 

by Type of W,eapon and Age Category of Asullant 
·North Dakota, 1978•2000 

Dome1tlc Non•Dom11tlc 
Juvenile Adult Juvenile 

1 
5 
3 

1 

2 

12 

26 
'• 

35 

18 
4 
8 

12 

103 

Table 22 
Doma1tJc/Non•Dome1tJc Incidents 

1 
14 
3 
4 

1 
2 

25 

by Type of W.•~n and Gender of ~sallant 
North Dakota, 1978•2000 

Domestic Non-Domestic 

Adult 

22 
16 

: 31 
15 

12 
19 

115 

Male Female Mate Female 

23 4 21 I 2 

36 4 30 
11 10 31 3 

4 18 1 

8 1 13 

12 2 19 2 

94 21 132 8 
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