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2003 HOUSE STANDING COMMITTEE MINUTES

BILL/RESOLUTION NO. HB 1193
House Transportation Committes
Q Conference Committee
Hearing Date February 6, 2003
Tape Number Side A Side B _ Meter #
1 X 1.4 to 6.4 ’
X 27.3 to 29.0 f
Committee Clerk Signature W ;2
7

Minutes:

‘D Rep. Weisz.Chairman  opened the hearing on HB 1293, a bill for an Act to amend and reenact
| section 39-21-41.1 of the North Dakota Century Code, relating to the use of safety belts.

Rep. Klemin , representing District 47 introduced this legislation which makes not substantive
change in current law relating to the use of safety belts. What it does is to clarify when this
particular statute can be used in legal proceedings. Dave Schweigert, my pattner in our law
practice will explain the reasons for this proposed legislation.

Dave Schweigert; A copy of his written testimony is attached.

Rep. Weisz, Chairman ( 5.3 ) Are you aware of any case in the state where this would come into

play under the current law?

PSRt LU

Dave Schweigert: Yes -- they way it is typically used is that the attorney will agrue that if you

had been belted, your injuries would have been less -- therefor you were contributarily negligent, k
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~~ Hearing Date February 6, 2003

Page 2
House Transportation Committee
Bill/Resolution Number HB 1193

s —ion

The the jury instruction - which you have in front of you -- would be given that says if you were
in violation of the law --- you are contributarily negligent.

Rep. Hawken: If we did during this session -- change the law to make the seat belt law
mandatory instead of a secondary offense, -- would this just go along with that,

Dave Schweigert: Rep. Hawkens, that is correct .
There being no further testimony either for or against HB 1193, the Chairman closed the hearing.

End (6.4)

Action (27.3)

Rep: Hawken, Vice Chairman Opened the discussion for action on HB 1193,
Rep. Zaiset: Moved a Do Pass Motion for HB 1193. Rep, Ruby seconded the motion,

On a roll call vote the motion carried 10 Ayes 0 Nays 3 Absent and not voting.

Rep. Dosch was designated to carry HB 1193 on the floor.
End (29.0) i
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FISCAL NOTE
oy

Requested by Legislative Councll
01/16/2003

Bil/Resolution No.: HB 1193

1A. State fiscal effect: /dentify the state liscal effect and the fiscal effect on agency appropriations compared to
funding levels and appropriations anticipated under current law.

2001-2003 Bliennium 2003-2003 Biennlum 2003-2007 Blennium
General [Other Funds| General [Other Funds| General |Other Funds
Fund Fund ~ Fund
Revenues
Expenditures $0
Appropristions
1B. County, city, and school district fiscal effect: /dentify the fiscal effect on the appropniate political subdivision.
2001-2003 Biennium 2003-2005 Blennium 2003-2007 Blennium
School Schoo! School

Countiles Cities Districts | Counties Citles Districts | Counties Cities Districts

2. Naurstive: Identify the aspects of the measure which cause fiscal impact and include any comments relevant to
your analysis,

No fiscal impact.
)

3. State flscal offect detall; For information shown under state fiscal effect in 1A, please:

A. Revenues: Explain the revenue amounts. Provide detall, when appropriate, for each revenue fype and
fund affected ana any amounts included in the executive budget.

B. Expenditures: Explain the expenditure amounts. Provide detall, when appropriate, for each agency, line
item, and fund affected and the number of FTE positions affected.

C. Appropriations: Explain the appropriation amounts. Provide detall, when appropnriate, of the effect on
the blennial appropriation for each agency and fund affected and any amounts Included In the executive
butiget. Indicate the relationship between the amounts shown for expenditures and appropnations.

Name: Jo Zschomler
iPhone Number: 328-6510

gency: Risk Management
{Date Prepared: 01/17/2003
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2003 SENATE STANDING COMMITTEE MINUTES
BILL/RESOLUTION NO, HB1193
Senate Judiclary Committee
O Conference Committee

Hearing Date 03/12/03

Tape Number Side A Side B Meter #
1 X ) 32.9 - 44.0

Committeo Clerk Signature 7772 { ;Jézéf/’ ]
Minutes: Senator John T. Traynor, Chairman, called ﬂ{ meeting to order. Roll call was taken

7 and all committee members present. Sen. Traynor requested meeting starts with testimony on the

~~~~~~

bill:

Testimony in Support of HB 1193

Representative Larry Klemin - Dist #47, Introduce the bill (meter 34,9) I along with Senator
Thomas L. Trenbeath cosponsored this Bill. This makes no substantive change to bill. Violation
to this law is not in snd of itself evidence of negligence. Fact of a violation is not admissible in
any proceeding than one charging the violation.

Dave Schweigert - Attorney in Bismarck, Read Testimony (meter 35.6) Attachment #1
Discussion of cases where this is used and how often used, If you violate the section-that alone
in of itself is negligent it doesn’t prohibit the “seat belt” defense (failure to wear a seat belt could

have lessenex or mitigated damages had you’d of been wearing them). It says the fact that you

.} violated the statute is not in itself negligent.
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Page 2 |
Senate Judiciary Committee |
Bill/Resolution Number HB 1193

m Hearing Date 03/12/03
~" Testimony in Opposition of HB 1193

o None

Testimony Neutral to HB 1193

None

Motion Made to DO PASS HB 1193 by Senator Sianley W. Lyson, Vice Chairman and

seconded by Senator Thomas L. Trenbeath

Roll Call Vote: 6 Yes. 0 No. 0 Absent
Motion Passed
Floor Assignment: Senator Thomas L. Trenbeath

Senator John T. 'raynor, Chairman closed the hearing
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o Roll Call Vote #: 1

2003 SENATE STANDING COMMITTEE ROLL CALL VOTES
BILL/RESOLUTION NO. HB 1193

Senate JUDICIARY Committee

Check here for Conference Committee

Legislative Council Amendment Number

Action Taken DO PASS

N T L B ity AR s T e T

Motion Made By  Sen. Lyson Seconded By _Senator Thomas Trenbeath
Senators Yes | No ~ Senators Yes | No
Sen. John T. Traynor - Chairman X Sen. Dennis Bercier X
Sen. Stanley. I yson - Vice Chair X Sen. Carolyn Nelson {
Sen. Dick Dever , X i
Sen, Thomas L. Trenbeath X g
Total (Yes) SIX (6) No ZERO (J)

Absent ZERO (0)

Floor Assignment  Senator Thomas L. Trenbeath

If the vote is on an amendment, briefly indicate intent:
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REPORT OF STANDING COMMITTEE (410 Mod ! SR-44-4588 f
March 12,2003 1:01 p.m. o Carmior: Tranbootn |
insert LC:. Title:

N REPORT OF STANDING COMMITTEE
HB 1193: Judiciary Committes (Sen. Tra

r, Chalrman) recommends DO PASS
(6 YEAS, 0 NAYS, 0 ABSENT AND lm'vome). LB 1193 was placed on the
Fourteenth order on the calendar.
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House Bill No. 1193
Testimony of David D. Schwelgert
House Transportation Committes

February 6, 2003

Mr. Chalrman and Members of the House Transportation Committes:
My name is David Schweigert and | am here to testify in support of House Bill
1193. This L./l amends Section 39-21-41.4 to provide that a violation of the safety belt
law Is not, In itself, evidence of negligence and Is not admissible in any proceeding,
other than the one charging the violation. This proposed language Is identical to the
language contained in Section 39-21-41.2, which requires the use of child restraints in
motor vehicies. (Attached as Ex. A Is a copy of N.D.C.C. § 39-21-41.2.) This biil would
make the language of both sections consistent.
To understand the rationale of this blli a iittle better, an example will help
demonstrate why It is needed.
Assume you are involved in a head on collision with a drunk driver who crossed

over the centerline as you were pulling away from the local hardware store on your way .

to the grocery store. You are injured because of this accident and you sue the diunk
driver. Ultimately, your claim ends up before a jury at a trial. The typical North Dakota
Jury Instruction regarding ordinary negligence states that if the standard of care Is
prescribed by the laws of this state, i fallure to obey the law is evidence of
negligence. Since there Is a statute requiring you to wear a safety belt, the drunk
driver's attomey can arguo that your fallure to obey the safety bslt law Is, In itself,
evidence that you too were negligent, or comparatively at fault for the accident, even
though you did nothing wrong. (Attached as Ex. B Is a copy of the standard jury
Instruction as given by a Ward Count; judge).
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~ House Bill 1163 would prohibit this argument by the drunk driver. However, i

TREDERSRIESCSNI IR -t

.

does not prohibit the drunk driver from arguing that your Injury would have buen less
had you wom your safety beit. It just prevents him from using this statute itself as
eviderice of negligence. Montana, South Dakota and Minnesota all have similar

provisions in their mandatory safety beit laws.
in conclusion, | urge the committee to give a “do pass” recommendation to |

House Bili 1193. | would be happy to answer any questions that you may have.
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ORDINARY NEGLIG
*Ordinary negligence" is the lack of ordinary care and diligence required by
the circumstances. Ordinary care or diligence means such care as a person of
ordinary prudence usually exercises about his own affairs of ordinary importance.
Negligence involves a lack of such concem for the probable consequences
of an act or failure to act as a person or ordinary prudence would have had in
conducting his affairs, it is the lack of such care as persons of common sense and
ordinary prudence usually exercise under the same or similar clrcumstances.
Negligencae is a relative term. Whether a certaln act or failure to act Is negligence
depends upon the facts and circumstances of each particular case.

The duty to use care is based upon knowledge of danger. The care that a
person must exercise In a particular situation is in proportion to the degree of
danger or injury to himself or to others in the act to be performed. The care
necessary to constitute the ordinary care required of a person upon any particular
occasion Is measured by reference to the circumstances of danger known to him at
the time or which reasonably he should have féreseen. The greatef danger the

greater is the care required.

——

A person is presumed to have performed hi.s duty and to have exercised
ordinary care, unless the contrary is shown by the greater welght of the evidence.
The mere fact that a mishap occurred, considered alone, is not in itself evidence of
negligence on the part of any of the peopie involved. You have na right to assume
that the mishap was caused by negligence or other wrongful conduct of anyone.

If the standard of care required in any given situation s prescribed by the

laws of this state, a fallure to observe that standard is evidence of negligence.
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House Bill No. 1193
Testimony of David D. Schwaeigert
Senate Judiclary Committee
March 12, 2003

Mr. Chairman and Members of the Senate Judiciary Commiittes:

My name is David Schweigert and | am here to testify in support of House Bill
1193. This bill amends Section 38-21-41.4 to provide that a violation of the safety bett
law Is not, in itself, evidence of negligence and Is not admissible in any proceeding,
other than the one chargliig the vioiation. This proposed language Is identical to the
language contained In Section 39-21-41.2, which requires the use of child restruints in
motor vehicles. (Attached as Ex. 1 Is a copy of N.D.C.C. § 39-21-41.2.) This bill would
make the language of both sectione consistent.

To understand the rationale of this bill a little better, an example will help
demonstrate why it is needed.

Assume you are involved in a head on collision with a drunk driver who crossed
over the centerline as you were pulling away from the local hardware store on your way
to the grocery store. You are injured because of this accldent and you sue the drunk
driver. Ultimately, your claim ends up before a jury at a trial. The typlcal North Dakota
Jury instruction regarding ordinary negligence states that if the standard of care is
prescribed by the laws of this state, the failure to obey the law is evidence of
negligence. Since there is a statute requiring you to wear a safety belt, the drunk

driver's attorney can argue that your fallure to obey the safety belt law Is, in itself,

evidence that you too were negligent, or comparatively at fault for the accident, even
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though you did nothing wrong. (Attached as Ex. 2 is a copy of the standard jury
instruction as given by a Ward County judge).

House Bill 1193 would prehibit this argument by the drunk driver, However, it
does not prohibit the drunk driver from arguing that your injury would have been less
had you wom your safety belt. it just yrevents him from using this statute itself as
evidence of negligence. Montana, South Dakota and Minnesota all have similar
provisions in their mandatory safety belt laws.

in conclusion, | urge the committee to give a “do pass’ recommendation to

House Bill 1193, | would be happy to answer any _ .3stions that you may have.
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