APPENDIX Q

Water Topics Overview Committee
11:45 a.m., Wednesday, June 15, 2016
South Convention Room, Sleep Inn
Minot, North Dakota

Chairman Schmidt and members of the Water Topics Overview Committee, my
name is L. David Glatt, Section Chief for the North Dakota Department of Health,
Environmental Health Section. The Environmental Health Section is responsible
for the implementation and enforcement of many of the environmental protection
programs in the state.

I am here today to present the following information:

> Description of the Department’s ongoing groundwater quality assessment
programs; specifically, the Agricultural Chemical and the Western
Groundwater Sampling Programs

> Agquifer information where the potential for arsenic concentrations that
exceed the Safe Drinking Water Act’s maximum concentration limit have
been located

> Discussion of NDCC 23-33-08 Ground Water Protection, Access for
Groundwater Monitoring

> Attorney General opinion regarding NDCC 23-33-08 Limitations on the
Dissemination of Groundwater Quality Data

> Solutions that have been and will be initiated to inform the public of
groundwater quality data within the limitations of the law.

Upon conclusion of the PowerPoint presentation, I will stand ready to answer any
questions you may have regarding the groundwater programs implemented by the
North Dakota Department of Health.



Ground Water Testing Programs and

Public Data Distribution

L. David Glatt, P.E.
North Dakota Department of Health
Environmental Health Section
June 15, 2016
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NORTH DAKOTA DEPARTMENT OF HEALTH Well Purpose

NORTH DAKOTA

Home

Dwision Water Cluality

PROJECTS | PROGRAMS
Groundwaber Projects
Scurce Waler Prolecton Program
Undarground injection Control Program

Wistr Woll Construction

MONITORING
Aquifer Mandorng
PUBLICATIONS
Groundwater Publications
Rules & Forms.
Privato Water Well Constructon and
Testag
EDUCATION
Groundwater Awnreness Wook
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Ground Water

# Webcasts and podcas

Ambient Groundwater Monitoring Program

The it Bisaling af quality i I ehement of any stabiwide comprohansive groundwaler protoction
peogram In recent years, concern for the qualty of our emvionment and drinking water has incroased as we loarn that many stabes in he country have
axpevienced groundwaler contaminabion fom a variety of pomt and nonpoint sources of polluton

Im Morih Dakota, & large portion of the potable groundwater resource underes agnculiusl arsas. Prior to the incepbon of the Groundwater Moniloring
Program in 1962, only kmod data was avaiable o sssoss the impact of sgricultural chemicals on the state’s groundwater quality. Tho goal of the
Groundwater Mondoring Program is 1o prowide an assessment of the quality of North Dakota's groundwalor resources with regard 1o agncuiural
chamical contamnation

Several glacial drift aquifers have been monsdored each year of ihe program since 1962 Approomalely, the 50 most vilnerabile aguiters are mcluded in
the program  Thes priceity ranking was determined thiough apphication of the Norh Dakota Targeting System Ti d in
1896 marked the complaion of the first fve-year sound of montonng high prority glacial drifl aquiters in the stale. The second five-year round of
mondaning began i 1697, dunng which tima the aquifers sampied five years eatiier in 1962 were resamgplod

Conducting the monsonng on five.year cyches, praferably using mest of the same wells for sampling, wil provide & temporsl assessmant of agrculiural
chemical oocurrance in spacific aquifers

Groundwater Mondoring Program Sampls Mag
Arsenic in Glacal Dl Aguifers (1693.2015
More Information

For addional informaton about the North Dakota Ambient Groundwater Mandoring Program o for spediic groundwater quasty quastons please
contact the following mdsidual at the NDDH, Dvisaon of Watar Guasty.

Andrew Peterson
701328510

http://ndhealth.gov/WQ/GW/ambient.htm
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[The North Dakota Department of
Health - Ground Water Prolection
Program implements fwo
proundwater sampling programs fo
Imonifor the quality of North Dakola's
ppquifers. The Agricultural
Groundwater Sampling Program
was inltiated in 1992 to assess
proundwater quality related lo
agricultural activities. The Western
foroundwater Sampling Program
pvas initiated in 2013 to monitor the
quality of groundwater in
pil-producing areas of northwestam v sk -
Plorth Dakota. Eighty-five aquifers v -+
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The North Dakota Department of
Health (NDDoH) has sampled selected
groundwater wells for arsenic as past of
it's aquifer monitoring program.
Natrally occurring arsenic is common

Wing Charved

throughout the state. Click on an ; 2 1
aquiler for specific arsenic port |
information.

Arsenic data are shown based on
federally mandated Maximun
Contaminant Levels (MCL) of 10 parts

per billion (ppb). Public or municipal

The Morth Dakots Depart
| Hoalth reminds o private wel

10 get thelr water tested on a regular
m A basis,

water systems must comply with the 10
ppb arsenic standard and are required 1o -
test their water to ensure compliance : | -
with the standard. The federl arsenic 3 A
ot gt : Sovetsr
MCL does not apply 1o private water = -
wells. 1f you use a private well for yous Pl o i o s ei s (SS90

http://ndhealth.gov/WQ/GW/ambient.htm




[ Author AMF | 672016

NORTH DAKOTA DEPARTMENT OF HEALTH Sample Program
% AMBIENT GROUNDWATER MONITORING PROGRAM I Agricutural
I ~gricuttural & Western
© SAMPLE LOCATIONS (> 2,000 wells) I vestem
" | Not Sampled

NDCC 23-33
Ground Water Protection

23-33-08. Access for ground water monitoring. The department may request
landowners or operators to allow access for monitoring of ground water and of soils at
a depth where pesticides may threaten ground water. If the department is denied
access by the landowner or operator, the department may apply to any court of
competent jurisdiction for authorization to obtain access. The court, upon such
application and upon compliance with chapter 29-29.1, may issue the authorization
for the purposes requested. After consultation with the landowner or operator, the
department shall conduct the monitoring in a manner that causes the least possible
economic impact or hindrance to the landowner's or operator's operations. The
names and addresses of landowners and operators who participate in a ground water
monitoring program may not be linked, in any public disclosure, to the findings of the
program unless it is determined by rule that a compelling public interest justifies such
disclosure. Without such a determination, disclosure of the information is a violation
of section 12.1-13-01.




Public Notification

* Department Policy
— State Lab Results:
* Notify Well Owner
* Well and Water Quality Fact Sheet

— Annual Press Release
* Remind Owners of need to routinely test
* Provide links to water quality information

Other Parameters as identified

Nitrate
Uranium- Radon 226/228




Mr. L. David Glatt, 2003 N.D. Op. Atty. Gen. L-38 (2003)

2003 N.D. Op. Atty. Gen. L-38 (N.D.A.G.), 2003 WL 22158795
Office of the Attorney General

State of North Dakota
Letter Opinion No. 2003-L-38
September 15, 2003

*1 Mr. L. David Glatt
Chief
Environmental Health Section
North Dakota Department of Health
1200 Missouri Ave
Bismarck, ND 58504-5264

Dear Mr. Glatt:
Thank you for your letter asking several questions concerning the application of N.D.C.C. § 23-33-08 and the
release of information by the State Department of Health regarding its ground water quality monitoring program.

In 1991, the Legislature enacted a program to protect ground water resources against contamination. 1991 N.D.
Sess. Laws ch. 286; N.D.C.C. § 23-33-01. The Legislature gave the Department authority to obtain access to
privately owned land for installing wells to monitor ground water for pesticide pollution, but chose to protect
landowners and operators by restricting the Department from disclosing results of the monitoring. N.D.C.C. §
23-33-08. Section 23-33-08 provides that “[t]he names and addresses of landowners and operators who participate
in a ground water monitoring program may not be linked, in any public disclosure, to the findings of the program”
unless the Department by rule finds a compelling public interest justifying the disclosure. N.D.C.C. § 23-33-08. If
there is no determination of a compelling public interest, disclosing the information is a class C felony. N.D.C.C.
§ 12.1-13-01 (making disclosure of confidential information a class C felony); N.D.C.C. § 23-33-08.

The key issue is determining what was intended when the Legislature forbade the names and addresses of
landowners from being linked in a public disclosure to the findings of the program. When determining legislative
intent, words used in a statute are to be given their plain, ordinary, and commonly understood meaning. Douville
v. Pembina County Water Resource District, 612 N.W.2d 270, 274 (N.D. 2000). The commonly understood
definition of “link” includes “[sJomething resembling a chain link in its physical arrangement or its connecting
function.” The American Heritage Dictionary 734 (2d coll. ed. 1991). Particularly relevant in this instance, “link”
means “[t]o connect or become connected with or as if with links.” Id. The definition of “link” also implies not
only that the names and addresses may not be disclosed, but also that any disclosure may not provide a link or

connection to the confidential names and addresses. Therefore, unless the Department has determined by rule !
that a compelling public interest justifies it, ground water monitoring program information may not be disclosed
if disclosure will provide a means to identify the landowners or operators participating in the program.

You specifically ask whether the Department may disclose to the public information concerning the wells and the
results of water testing by disclosing the public land survey location or by publishing a map showing the location
of the wells. Depending on the detail of the map or the specificity of the survey location, both of those forms of
information may be the practical and functional equivalent of disclosing the names and address of the persons
owning or operating the land upon which the well is located. In other words, the more detailed the information,
the more likely that information will be a link to determining the names and addresses of participants.

WestlzwNextU © 2015 Thomson Reulers. No claim to original U 8. Government Works.



Mr. L. David Glatt, 2003 N.D. Op. Atty. Gen. L.-38 (2003)

*2 Ground water monitoring information may be disclosed if it is done in a manner that does not link the
participants to the findings. An example of how this could be done is found in rules implementing the Health
Insurance Portability and Accountability Act of 1996. Section 164.502, 45 C.F.R., allows protected health
information to be released to the public only if it has been de-identified unless disclosure is otherwise permitted by
law or the individual to whom the information relates has provided a release. The federal law generally prohibits
disclosing information by geographic subdivisions smaller than a state, including disclosure by street address,
city, county, precinct, complete zip code, or their equivalents. 45 C.F.R. § 164.514(b)(2)(i)(B). Information may
be disclosed by the geographic unit formed by combining the initial three digits of a zip code if the geographic
unit formed by combining all zip codes with the same three initial digits contains more than 20,000 people. Id.
If the combination of all such geographic units contains 20,000 or less, the location cannot be identified. 1d. If
the Department follows this example when disclosing the results of the program, then it is my opinion that the
Department will not link the results of the program to the names and addresses of participating landowners or
operators. This is an example only, and the Department has reasonable discretion to determine a means to comply
with N.D.C.C. § 23-33-08. Lee v. N.D. Workers Comp. Bureau, 587 N.W.2d 423, 425 (N.D. 1998) (courts will
defer to an agency's reasonable interpretation of statute but will not defer to an interpretation that contradicts clear
and unambiguous statutory language).

You also asked whether the restriction against disclosing information linking the names and addresses of
landowners or operators to findings of the ground water monitoring program applies when the ground water tested
is from a well that was not installed pursuant to N.D.C.C. § 23-33-08. In addition to the authority to monitor ground
water under N.D.C.C. § 23-33-08, the Department may also conduct ground water quality momtormg act1v1t1es
in cooperatlon wnth the State Engmeer and other state agencws N.D.C.C. § 23-33- 06

111 av_dfesse"s
. Therefore, it

is not dependent upon: wheth ; / , :
is my further opinion that the prohlbmon agamst makmg a publlc dlsclosure hnkmg the ﬁndmgs of the program
to the names and addresses of landowners or operators applies to monitoring and testing under both N.D.C.C. §
23-33-06 and N.D.C.C. § 23-33-08.

Finally, you asked whether the restriction against disclosing information applies when a monitoring well is
installed on a public road right of way or easement adjacent to private land. Highway easements exist not only
along constructed roads, but also along section lines without regard to whether a road has been constructed on
the section line. N.D.C.C. § 24-07-03. Subject to approval by the board of county commissioners or the board of
township supervisors, monitoring wells may be placed on a section line easement provided they do not obstruct
the development and use of the section line as a public right of way. N.D.A.G. 2002-F-01. A landowner whose
land abuts a section line or other road or highway easement retains ownership of the real property within the
section line easement, subject to the public's right to travel. Small v. Burleigh County, 225 N.W.2d 295, 297
(N.D. 1974); Hjelle v. J.C. Snyder & Sons, 133 N.W.2d 625, 629 (N.D. 1965). Thus, it is my further opinion that
because a landowner whose land abuts a road, highway, or section line easement on which is located a monitoring
well retains ownership of the land underlying the highway easement, the landowner falls under the protection of

N.D.C.C. § 23-33-08.2

*3 Land underlying a road or highway may also be owned in fee simple by the government. N.D.A.G. 2003-
F-02. In such an instance, the name and address of the landowner would be the government entity owning the
fee simple interest in the real estate on which the highway has been constructed. The protection for landowners
and operators against disclosure provided by N.D.C.C. § 23-33-08, does not state a different rule if the landowner
or operator is a public entity as opposed to a private entity. Therefore, it is my further opinion that N.D.C.C. §
23-33-08 prohibits the Department from disclosing ground water monitoring program information if disclosure
will provide a means to identify government landowners or operators participating in the program unless it is
determined that a compelling public interest justifies the disclosure.

Westlawhext © 2015 Thomson Reuters. No claim to original U8, Government Works.



Mr. L. David Glatt, 2003 N.D. Op. Atty. Gen. L-38 (2003)

Sincerely,

Wayne Stenehjem
Attorney General

Footnotes
1 The Department has not promulgated a rule under which a compelling public interest can be determined.
2 Because the landowner retains ownership of the land underlying a highway easement, access to monitor ground water

from wells located on highway easements must be obtained from the landowner or operator under N.D.C.C. § 23-33-08.

2003 N.D. Op. Atty. Gen. L-38 (N.D.A.G.), 2003 WL 22158795
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