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Mr. Chairman and members of the committee, my name is Valerie Bakken from 

Bismarck. I am a Special Education Regional Coordinator for North Dakota's Department of 

Public Instruction and am providing information on behalf of the DPI Special Education office. 

First, I would like to share information about the department that I work in. The DPI 

Special Education office works specifically with prescribing rules and regulations for Special 

Education, assisting school districts in the development and administration of Special Education 

Programs, and ensuring that Federal programs and laws are being carried out. The state of North 

Dakota as of December 1st, 2014 had 13,675 number of students between the ages of3-21 years 

of age currently on an Individualized Education Plan (IEP). As defined in federal regulation 

§300.22 an IEP means "a written statement for a child with a disability that is developed, 
I 

reviewed, and revised in accordance with 300.320 through 300.324." The purpose of an IEP is 

to ensure that individuals with disabilities have appropriate educational planning to 

accommodate their unique instructional needs, and that their needs are met in an appropriate 

learning environment. 

The Individuals with Disabilities Education Improvement Act (IDEA 2004) that requires 

free appropriate public education (F APE) be made available to all children and youth with a 

disability, ages 3 through 21. IDEA 2004 identifies and defines the specific disability categories 

that would make a child eligible for the IEP process. Following are the disability categories: 
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1. Intellectual Disability 7. Autism 

2. Hearing Impairment 8. Traumatic Brain Injury 

3. Speech or Language Impairment 9. Other Health Impairment 

4. Visual Impairment 10. Specific Learning Disability 

5. Emotional Disturbance 11. Deaf-blindness 

6. Orthopedic Impairment 12. Non-categorical delay (ages 3-9 only) 

Before continuing with my testimony, I feel that the definitions of restraint and seclusion 

need to be addressed. Restraint can take form in different ways. Mechanical restraint is 

defined as any device or object used to limit a person's movement. Physical restraint is defined 

as bodily force used to substantially limit a person's movement. Chemical restraint involves 

prescribed medication for treatment of a medical or psychiatric condition. 

A concern to note is the broad definitions of restraint. Mechanical restraints can be 

anything from a seat belt in a car to hockey helmets with face guards to deter biting or head 

injury from a fall due to seizure activity. A physical restraint can be anything from holding a 

kindergartener's hand while walking down the hallway to a three person safety hold on the 

ground. 

Seclusion is defined as an involuntary confinement of a student alone in a room or area 

from which the student is physically prevented from leaving. Seclusion is different from time

out. Time-out is a behavior management technique when a student is temporarily removed from 

the learning activity, but is not confined. 

One may ask, "What is the reason for the use of a restraint or seclusion?" Examples that 

may contribute to the justification of restraints and/or seclusion being employed may be: 
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• Noncompliance 

• Vulgar/explicit language 

• Elopement 

• Disrupting class 

• Assault 

• Self-injurious behavior 

• Property destruction 

A file review from the past 5 years in the NDDPI Special Education office, indicated no 

seclusion and/or restraint dispute/resolution issues recorded. 

In July 2009, Education Secretary Arnie Duncan sent a letter to the states and territories 

urging them to develop or review and, if appropriate, revise their state policies and guidelines to 

ensure that every student (with or without a disability) in every school under its jurisdiction is 

safe and protected from being unnecessarily or inappropriately restrained or secluded. 

Following Secretary Duncan's letter, the Office of Elementary and Secondary Education 

was tasked to work with state offices to discuss the status of each state's efforts with regard to 

limiting the use of seclusion and restraint to protect students. The table and accompanying 

document summarizing the state and territorial policies regarding seclusions and restraints that 

resulted from these discussions can be found at: http://vvww2.ed.gov/policy/seclusion/seclusion

state-summary .html 

Currently North Dakota does not have a restraint and seclusion law that applies to ALL 

students in K-12. There are laws however prohibiting corporal punishment (NDCC 15.1-19-02) 

and laws pertaining to the restraint and seclusion of developmentally disabled individuals 
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(NDCC 25-01.2-1 0). There is no federal law mandating that schools have a restraint and 

seclusion policy (see attached handout). 

In 2012, the US Department of Education published a document indicating 15 principles 

that highlight how schoolwide behavioral interventions can significantly reduce or eliminate the 

use of restraint or seclusion. These guiding principles offer states, districts and other education 

leaders a framework for developing appropriate policies related to restraint and seclusion to 

ensure the safety of adults and children. This resource is available on the Department's Web site 

at: www .ed. gov/policy/restraintseclusion 

FIFTEEN PRINCIPLES 

1. Every effort should be made to prevent the need for the use of restraint and for the 

use of seclusion. 

2. Schools should never use mechanical restraints to restrict a child's freedom of 

movement, and schools should never use a drug or medication to control behavior or 

restrict freedom of movement (except as authorized by a licensed physician or other 

qualified health professional). 

3. Physical restraint or seclusion should not be used except in situations where the 

child's behavior poses imminent danger of serious physical harm to self or others and 

other interventions are ineffective and should be discontinued as soon as imminent 

danger of serious physical harm to self or others has dissipated. 
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4. Policies restricting the use of restraint and seclusion should apply to all children, not 

just children with disabilities. 

*Data that was published by the Office of Civil Rights (OCR) on restraint and 

seclusion in 2012 revealed that 75% of the student population that were subjected to a 

physical restraint during school were students with a disability. Students with 

disabilities counted for 58% of the student population that had been subjected to a 

form of involuntary confinement (see attached handout). 

5. Any behavioral intervention must be consistent with the child's rights to be treated 

with dignity and to be free from abuse. 

6. Restraint or seclusion should never be used as punishment or discipline (e.g., placing 

in seclusion for out-of-seat behavior), as a means of coercion or retaliation, or as a 

convenience. 

7. Restraint or seclusion should never be used in a manner that restricts a child's 

breathing or harms the child. 
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8. The use of restraint or seclusion, particularly·when there is repeated use for an 

individual child, multiple uses within the same classroom, or multiple uses by the 

same individual, should trigger a review and, if appropriate, revision of strategies 

currently in place to address dangerous behavior; 1 if positive behavioral strategies are 

not in place, staff should consider developing them. 

9. Behavioral strategies to address dangerous behavior that results in the use of restraint 

or seclusion should address the underlying cause or purpose of the dangerous 

behavior. 

10. Teachers and other personnel should be trained regularly on the appropriate use of 

effective alternatives to physical restraint and seclusion, such as positive behavioral 

interventions and supports and, only for cases involving imminent danger of serious 

physical harm, on the safe use of physical restraint and seclusion. 

11. Every instance in which restraint or seclusion is used should be carefully and 

continuously and visually monitored to ensure the appropriateness of its use and 

safety of the child, other children, teachers, and other personnel. 

12. Parents should be informed of the policies on restraint and seclusion at their child's 

school or other educational setting, as well as applicable Federal, State, or local laws . 

1 As used in this document, the phrase "dangerous behavior" refers to behavior that poses imminent danger of serious physical 
harm to self or others. 
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13. Parents should be notified as soon as possible following each instance in which restraint 

or seclusion is used with their child. 

14. Policies regarding the use of restraint and seclusion should be reviewed regularly and 

updated as appropriate. 

15. Policies regarding the use of restraint and seclusion should provide that each incident 

involving the use of restraint or seclusion should be documented in writing and provide 

for the collection of specific data that would enable teachers, staff, and other personnel to 

understand and implement the preceding principles. 

The North Dakota School Board Association (NDSBA) saw a need to develop a sample 

restraint or seclusion policy due to the absence of requirements in state law and the federal 

government's heightened focus on these topics. NDSBA has created a policy template on 

restraint and seclusion guidelines that combines guidance from the 2012 Department of 

Education publication with policy standards gleaned from the Eighth Circuit of rulings and state 

taw in an effort to establish reasonable and practical protections for students and staff in ND 

school districts. 

The NDSBA restraint or seclusion policies apply to all students in efforts to keep the 

entire student body safe, to prevent claims of discrimination, and to ensure that regardless of the 

student involved, restraint or seclusion is implemented with standards established by their local 

school boards. Local ND school boards are able to adopt the template in its entirety to use as 

their own local policy. Data has not been gathered at this time to indicate the number of schools 

that are currently utilizing the NDSBA restraint and seclusion guidelines . 
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In the past and currently, NDDPI Special Education office supports the implementation 

of preventative strategies to reduce the likelihood that restraint or seclusion will need to be used 

with a child. Preventative strategies that have been supported by the NDDPI Special Education 

office include: MTSS/PBIS (Multi-Tiered Systems of Support I Positive Behavior Intervention 

and Supports); Response to Intervention (RTI); Prevent, Teach, Reinforce (PTR); and 

professional development through discretionary grants in the areas of antecedent and reactive 

behavioral strategies. 

• MTSS is a coherent continuum of evidence-based, system -wide practice to 

support a rapid response to academic and behavioral needs, with frequent data

based monitoring for instructional decision-making. 

• 

• 

PBIS is a multi-tiered school-wide approach to establishing the social culture 

that is helpful for schools to achieve social and academic gains while 

minimizing problem behavior for all children. 

RTI Behavior integrates assessment and intervention within a school-wide, 

multi-level prevention system to maximize student achievement and reduce 

behavior problems. 

• PTR is an individualized (tier 3) functional behavior assessment and behavior 

intervention plan. 

ND schools are in delicate middle ground with this topic. Keeping mindful that both safety 

and legal concerns such as State laws; maltreatment reporting; personal injury claims; and 

IDEA/Section 504 requirements need to be considered. Other perspectives also need to be taken 

into consideration. Examples may include: 

• • Safety of students with disabilities 
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• Safety of students who do not have a disability 

• Special Education service providers 

• General Education teachers 

• Local public school district boards of education 

• Administrators 

• Para educators 

• Bus drivers 

• School lunch personnel 

• Office staff 

• Custodians 

Since there are so many perspectives that must be taken into account in policy development, a 

school-wide or district-wide policy would be desirable in promoting practices that are 

implemented consistently in all settings. 

Mr. Chairman and committee members, this concludes my testimony and I would be happy 

to answer any questions from the committee at this time. Thank you. 
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Attachment 1 - Century Code 

15.1-19-02. Corporal punishment- Prohibition- Consistent policies. 
1. A school district employee may not inflict, cause to be inflicted, or threaten to inflict 

corporal punishment on a student. 
2. This section does not prohibit a school district employee from using the degree of 

force necessary: 
a. To quell a physical disturbance that threatens physical injury to an individual or 

damage to property; 
b. To quell a verbal disturbance; 
c. For self-defense; 
d. For the preservation of order; or 
e. To obtain possession of a weapon or other dangerous object within the control of 

a student. 
3. For purposes of this section, corporal punishment means the willful infliction of 

physical pain on a student; willfully causing the infliction of physical pain on a student; 
or willfully allowing the infliction of physical pain on a student. Physical pain or 
discomfort caused by athletic competition or other recreational activities voluntarily 
engaged in by a student is not corporal punishment. A school board may not expand 
through policy the definition of corporal punishment beyond that provided by this 
subsection. 

4. a. The board of each school district shall develop policies setting forth standards for 
student behavior, procedures to be followed if the standards are not met, and 
guidelines detailing how all incidents are to be investigated. 

b. The board shall ensure that the policies, procedures, and guidelines applicable to 
all elementary schools in the district are identical, that the policies, procedures, 
and guidelines applicable to all middle schools in the district are identical, and 
that the policies, procedures, and guidelines applicable to all high schools in the 
district are identical. 
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25-01.2-09. Punishment- Isolation- Physical restraints- Psychosurgery- Sterilization 
- Shock treatment. 
No individual receiving services at any institution or facility for individuals with 
developmental disabilities may at any time: 

1. Be subjected to any corporal punishment. 
2. Be isolated or secluded, except in emergency situations when necessary for the 

control of violent, disturbed, or depressed behavior which may immediately result, or 
has resulted, in harm to that individual or other individuals. 

3. Be physically restrained in any manner, except in emergency situations when 
necessary for the control of violent, disturbed, or depressed behavior which may 
immediately result, or has resulted, in harm to that individual or to other individuals. 

4. Be subjected to psychosurgery, sterilization, medical behavioral research, or 
pharmacological research, except in conformity with an order of a court of competent 
jurisdiction. Under no circumstances may an individual receiving treatment be 
subjected to hazardous or intrusive experimental research which is not directly related 
to the specific goals of that individual's treatment program. 

5. Be subjected to electroconvulsive therapy or shock treatment without that individual's 
written and informed consent. If the recipient of services is a minor, the recipient's 
parent or guardian may provide informed consent for that treatment which the parent 
or guardian believes to be in the recipient's best interests . 

25-01.2-10. Seclusion or physical restraint- Facility administrator to be notified. 
Whenever a person is placed in seclusion or is physically restrained, the facility 
administrator or the administrator's representative must be notified and shall determine if the 
isolation or restraint is necessary. The isolation or restraint may be continued only upon written 
order of the administrator or the administrator's representative and for a period of not more than 
twenty-four hours. Any person who is in seclusion or who is physically restrained must be 
checked by an attendant at least once every thirty minutes . 
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Attachment 2 

RESTRAINT AND SECLUSION 
The CDRC reveals that students with disabilities are subject to physical and mechanical restraint and 
seclusion at rates that far exceed that of other students, and black students with disabilities are subject to 
mechanical restraints at even higher rates than other students with disabilities. Mechanical restraint is the 
use of any device or equipment to restrict a student's freedom of movement Physical restraint is a personal 
restriction that immobilizes or reduces the abiliiJI of a student to move his or her torso, arms, legs, or head 
freely. Seclusion is the involuntary confinement of a student alone in a room or area that the student is 
physically prevented from leaving. 

Physical restraint of students with disabilities 
Students with disabilities served by IDEA represent 12% of students enrolled in public schools, but 75% 
of the students who are subjected to physical restraint during school. 

- • • • Studentuubjee1ed 
; • . to physical restrMI 
I . . 
·-~~~ 

Seclusion of students with 
disabilities 
Students with disabilities served by IDEA 

represent 12% of all students and 58% of 
students subjected to seclusion in school 

NOTE: Deuil m~y not sum to 100% due to rounding. F"~gUre 
reprennt> 99% of schoob. including 49.7 million students 
enrolled and over 3 7,000 students subject to seclusion. 

SOURCE: U.S. DepartJUent of Education. Office for Civil 
Rights. Civil Rights Data Coll•ction. 2011-12. 

U.S. Department of Education Office for Civil Rights 
Civil Rights Dam Collection: Data Snapshot (School Discipline] 
March Z1, Z014 

NOTE: Detlil may not >liD1 to 100% clue to roiiJ1dm:. Fi:uno 
repl'l!sents 99% of >choob, iaduding 49.7 million sruderrts 
enrolled .md onr 70,000 students subjected to physieol 
rtt5tr.l.int. 
SOURCE: U.S. Depvtment of Education. Office for Civil 
Ri;hts. Ciril Ri;hts Dar~ CoUKtion. 2011-12. 
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