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MnDak Upstream Coalition 
A coalition of concerned citizens, both directly and indirectly affected by the proposed 
Fargo Dam PO Box 35 ·Christine, NO 58015 

Report to Budget Section 

North Dakota Legislature 

September 24, 2014 

Chairman Pollert, committee members, thank you for the opportunity to update your committee on our 

situation regarding the proposed FM Diversion project. My name is Craig Hertsgaard . I am a farmer at 

rural Kindred, and here on behalf of the MnDak Upstream Coalition. With me today is Dave Morken, 

President of the Upstream Coalition and Rae Ann Kelsch, our lobbyist. Our group is made up of those 

who will be adversely affected primarily by the reservoir, or staging area that will cover approximately 

50,000 acres upstream of dams on the Red and Wild Rice Rivers. There is another organization, the 

Richland-Wilkin Joint Powers Authority, which is a group of more than thirty governmental entities that 

includes counties, townships and school districts among others. More recently, a third group has been 

formed called the Upstream Cemetery Authority. That is a group of 16 cemetery associations who 

believe their graveyards will be inundated by the project. 

I am going to divide my presentation into two parts. First, I would like to cover the major conflicts 

between the rural area upstream and the Diversion Authority. And secondly, I will address alternatives 

that protect Fargo from flooding without shifting the damage to us. 

Critical impacts to those of us upstream are farmland flooding, damage to roads and infrastructure, 

flooding of cemeteries, and relocation of residences and farmsteads. In addition, residents of Hickson 

and Bakke are extremely concerned about the ongoing construction on the massive ring dike around 

their communities. 

Several of our members have taken part in the ag impacts group sponsored by the Diversion Authority. 

The Army Corps impact statement outlines easements as mitigation for impacts. The Diversion 

Authority has been exploring a supplemental insurance plan to compensate farmers when the project is 

in operation, since traditional crop insurance won't cover damage caused by the project. There are two 

concerns with this current path. The self insurance policy is meant to mimic traditional crop insurance 

at 65% coverage and prevented planting coverage. The most likely impact is that planting would be 

delayed. The worst case is that no planting can occur. Farmers would suffer a loss of up to 35% with no 

compensation at all. Prevented planting coverage is the same. It also covers a small portion of the loss. 
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Flowage easements would be expected to make up for the shortfalls. Flowage easements are a 

onetime payment, with no tie to how much damage would be caused in perpetuity. The Corps EIS 

indicates the easements would be 25% of appraised land values. Remember in today's dollars, it costs 

about $600 to grow an acre of corn and about $1000 to produce an acre of sugar beets. That's without 

consideration for what might be the case 20 or 50 years from now. This project is forever. Our 

members do not feel that the true cost to ag producers is being given serious consideration. 

A related issue is how many acres will be compensated for damage. Army Corps maps indicate the 

staging area will cover 50,000 acres. They say 32,000 acres will be mitigated. The 18,000 acre 

discrepancy is where the water will be less than one foot deep. Compensation for that damage is not 

being automatically considered. Damage will be determined by a takings analysis conducted by the 

Army Corps. We have asked for the results of that analysis, but have been told we cannot see it because 

of attorney client privilege. We believe that means farmers whose land is covered by 10 inches of water 

instead of twelve will have to sue recover damages. I'm pretty sure the crop will be equally dead or 

unplanted. This immediately puts us in an adversarial position with attorneys for the Army Corps and 

Diversion Authority, and on the losing end. 

A major concern of residents, schools, emergency personnel and townships is damage to our 

infrastructure. Diversion Authority members tell us they will flood and drain 50,000 acres in nine days. 

That is over 75 sections that are supposed to be flooded through the current culvert system, and drain 

again without overtopping gravel and minimum maintenance roads and without causing damage. If any 

of you have experience with roads and floods in our area, you will know that is not possible. We have 

asked Army Corps engineers as recently as last month how they will deal with this, and they say they 

have no answers. 

A very serious question is what will happen to the cemeteries in the staging area. The best estimate of 

the Cemetery Authority is that there will be more than 3000 graves flooded. One of the North Dakota 

cemeteries will have up to 14 feet of water on it when the dam is in operation. Many of the cemeteries 

cannot be ring diked because of the depth of the water or proximity to land features. Burials would 

likely have to be restricted during certain times of the year because of hydraulic pressure on recent 

interments. Army Corps personnel recently visited cemeteries that will be impacted by the project. 

Family members of those buried met with Corps members at most of the cemeteries. Most of the visits 

were extremely adversarial. This issue will not go away. 

The final issue I will bring up is the Oxbow ring dike. Most of you know that construction on the 

southeast and south sides of the dike have run at a fevered pitch for much of the summer. Residents of 

Bakke and Hickson are strongly opposed to this dike, because they feel it will reduce the values of their 

homes, and place them at risk for a catastrophic failure when they are surrounded with water by the 

proposed dam. And although promised, they had no say in whether this dike will be built. It's hard to 

understand why 65 million dollars is being spent on a ring dike for a community where five homes need 

flood insurance, when the city of Fargo remains without adequate dikes. 
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To my knowledge, since the idea of a diversion was developed, there has never been a serious 

discussion with any upstream group about project design changes that would lessen the negative impact 

of the plan. Every discussion has been about mitigation for a plan the Diversion Authority hired the 

Army Corps to develop. Late last week, the Diversion Authority asked MnDak and the Joint Powers 

Authority to nominate a representative to sit on their 9 member board. The position would be excluded 

from legal and financial discussions. This is an interesting development to say the least. This committee 

should know the background for the proposal. 

The Richland Wilkin Joint Powers Authority filed suit against the Army Corps about a year ago. The suit 

alleges that the Corps report did not adequately consider federal flood plain rules and Minnesota laws 

with regard to project design. The Diversion Authority joined the lawsuit on behalf ofthe Corps. In 

February, the Minnesota DNR sent a letter to the Diversion Authority suggesting that they should not 

begin construction on the ring dike around Hickson, Oxbow and Bakke until their state review of the 

project was complete. The Diversion Authority and DNR have been corresponding on that issue. As our 

lawsuit has developed, the DNR has apparently become concerned about arguments over Minnesota's 

right to govern their waterways and land use. The Diversion Authority argues the WRDA bill pre-empts 

state law. The Minnesota DNR filed a brief in the lawsuit defending their sovereignty on those issues. 

The discussion has led to Minnesota Governor Mark Dayton visiting the area, and ultimately sending a 

request to the White House to halt the project, and a letter to the Diversion Authority requesting a 

larger voice for Minnesota. Dayton requested that Minnesota legislators from Clay and Wilkin counties 

decide what representation is appropriate. We don't know how we will respond to the invitation until 

we talk to folks on the Minnesota side of the river. When you read Dayton's letter to the White House, 

it makes you take a step back to consider its effects. 

We don't oppose flood control for Fargo, just the opposite. Agriculture is the economic engine that 

drives the Red River Valley, but Fargo, West Fargo, and Moorhead are the transmission. They are as 

much a part of our lives and businesses as the communities where we live. There are other options that 

can protect the city and economy of the region. 

Since the last legislative session, significant study results and funding opportunities have developed that 

can give the valley the protection it needs. The Red River Basin Commission completed an updated Long 

Term Flood Solutions study partially funded by the Diversion Authority that reinforces the idea that 

distributed water storage on streams and tributaries can reduce the flow of the Red River at Fargo by 

20%. Fargo is finally pursuing construction of dikes and levees through town to a level of 43 feet. 

Moorhead is protected to 44 feet. The record flood of 2009 was 40.8 feet. Results of the Red River 

Basin Study indicate the Red would not exceed 40 feet even at the inflated 100 year flood level Army 

Corps estimates used in their diversion study, if distributed storage is developed on a valley wide basis. 

But the biggest elephant in the room on flood protection is money. This is a federal project designed to 

have federal participation, but the federal government has no money. The continuing budget resolution 

funding the government in Washington has had a ban on new project construction funding for the last 

four years, with no end in sight. If you read the letter to the White House from the Minnesota 
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governor, you'll see he is requesting that no money or support be given to the diversion project, at least 

until the DNR is done with their study. 

The basin wide approach to flood control is in a much better position to attract financing. The Farm Bill 

allocated $50 million dollars to retention projects this past summer, with a chance to get another $200 

million. Both Minnesota and North Dakota have programs to provide funding for distributed storage. 

The Diversion Authority has offered $25 million of their own money for those projects. 

It's good news that Fargo has begun dike construction in town. In 2012 they estimated the cost of a 

dike system to be $247 million. The last legislature appropriated $175 million to help with the project. 

These two flood control features could go a long way for flood safety for Fargo while a more realistic 

diversion plan is developed. 

As for our situation, I'm disappointed to report that there has been no progress resolving our grievances 

with the Diversion Authority. I have listed a number of the issues and their underlying causes today. 

This despite the fact that the last legislature urged them to address the concerns of the upstream 

residents. Governor Dalrymple asked the DA to resolve the issues with us. Senator Hoeven asked 

them to work out their differences with us. Senator Heitkamp asked them to address our concerns. 

Congressman Cramer did the same. Minnesota Congressman Peterson asked them to reconsider their 

design. And now, Minnesota Governor Dayton has objected to the lack of concern for his side of the 

river and their state laws and their DNR has now joined our lawsuit against them. 

As it stands, there will be no federal money for this project. The future of flood control in the Red River 

Valley must be a joint effort between Minnesota and North Dakota to reduce river flows, build up dikes 

and levees, and develop efficient diversions and bypasses to protect existing infrastructure that is at risk. 

Our home in the Red River Valley is a wonderful place, with small growing communities outside the 

natural floodplain that enrich the Fargo Moorhead metro area with talented and motivated employees 

to meet our vibrant economy. We hope we can all grow a future together that will make our kids 

believe it is the best place on earth to live. 

Thank you for your time and I would be happy to answer any questions you may have. 
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STATE OF MINNESOTA 
Office of Governor Mark Dayton 
116 Veterans Service Building+ 20 West 12th Street+ Saint Paul, MN 55155 

Mr. Darrell Van yo 
Chairman 
Fargo-Moorhead Diversion Authority 
2 I I - 91

h Street South 
Post Office Box 2806 
Fargo, North Dakota 58108-5 728 

Dear Chairman Vanyo: 

September 15, 2014 

I appreciate your letter of September 81
h. I share your desire to forge a more constructive 

working relationship between the State of Minnesota and your Authority. 

1 appreciate the spirit behind your willingness to limit further construction on the Oxbow 
ring-dike. However, that matter is presently under litigation; thus, it would not be appropriate for 
me to comment or take a position on it. I wish you well with your expressed desire to put an end 
to that lawsuit by reaching an accord agreeable to all parties. 

I also appreciate your willingness to delay any construction work on the channel until the 
Minnesota DNR completes its Environmental Impact Statement. I understand you are working 
with the DNR to complete the draft EIS by May 15, 2015, and we will do everything we can to 
make sure the final EIS is completed as quickly as possible. 

Regarding Minnesota' s representation on the Flood Diversion Authority ' s board, I 
continue to believe strongly in the need to re-balance its representation. Regarding the additional 
Minnesota members, I will defer to the judgments of our legislators, who represent both the city 
of Moorhead and the area impacted by the proposed staging area. 

Again, I thru1k you for the courteous sentiments expressed in your letter. As my Mother 
always told me, "Actions speak louder than words." The Authority ' s future actions will 
determine, far more than its words, whether better relations are established with the parties and 
people who are now estranged from it. I hope that cooperation can be achieved. 

Voice: (651) 201-3400 or (800) 657-3717 
Website: http://mn.gov/govemor/ 

Governor 

Fax: (651) 797-1850 MN Relay (800) 627-3529 
An Equal Opportunity Employer 

Printed on recycled paper containing 15% post consumer material and state government printed 
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STATE OF MINNESOTA 
Office of Governor Mark Dayton 
116 Veterans Service Bu ild ing • 20 We t 12th Street • Saint Paut MN 55155 

August 21 , 2 0 14 

The Honorable Jo-Ellen Darcy 
Assistant Secretary of the Army (Civil Works) 
108 Army Pentagon 
Washington, DC 20310-0108 

Dear Madam Assistant Secretary: 

I want to express my strong concerns about the construction work that is 
proceeding on the Fargo-Moorhead Flood Risk Management Project, prior to the 
completion of a required environmental review by the Minnesota Department of Natural 
Resources. 

Minnesota has had a long-standing commitment to provide flood protection to the 
City ofMoorhead and other cormmmities along the Red River of the North. When 
completed in 2015, the State and the City of Moorhead will have invested over $105 
million in flood mitigation projects since 2009. Moorhead is currently protected to the 
42-foot river stage, plus one-and-a-half to two feet of freeboard. We strongly value the 
safety and security that good flood protection provides to our citizens. 

Beyond these flood protections, the Army Corps ofEngineers (Corps) and the 
Fargo-Moorhead Diversion Authority (Diversion Authority) have proposed a $1.924 
billion project, which would provide a larger, structural flood control system. The 
Project would divert water around the Fargo-Moorhead metropolitan area, beginning at 
the 35-toot river stage, which is well below the typical level at which significant area 
flooding occurs. The Project has been advanced by the Corps in the Chiefs Report as the 
locally-preferred option and would provide for dams and tie back levees constructed on 
the Red and Wild Rice Rivers to hold back the waters ofthe Wild Rice and Red River. 
Water would be stored in a staging area upstream of these dams (south of Fargo
Moorhead). Thus, farm fields and communities in Minnesota and North Dakota would 
be intentionally flooded in order to protect downstream property from flood water. The 
water would be gradually released from the staging area into the diversion channel, which 
would extend west and north of Fargo on the North Dakota side of the Red River. 
Diverted waters would reenter the Red River near Georgetown, Minnesota. 

The Project requires the construction of a class 1 (high hazard) dam on the Red 
River. The Red River is Minnesota public water · thus the placement of a dan1 requires a 
permit from the State of Minnesota Fw:thermore, Minnesota is required by Minnesota 
Rules 4410.4400, subpart 18 to prepare a State Environmental Impact Statement (EIS) for 

Voice: (651) 201-3400 or (800) 657-3717 
Website: http://mn.gov/governor/ 

Fax: {651) 797-1850 MN Relay (800) 627-3529 
An Equal Opportunity Employer 

Printed on recycled paper containing 15% post com;umer material and state government printed 
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The Honorable Jo-Ellen Darcy 
August 21, 2014 
Page 2 

any project requiring a class 1 (high hazard) dam permit. Minnesota has begun work on 
this EIS and expects to complete it in late Fall2015. 

I have very serious concerns about the Project. Much of the land in the staging 
area has not previously been flooded, even in the worst floods of record. Since 
Moorhead is currently protected to the 42-foot river stage, less than 10% of the Project's 
benefits will accrue to Minnesota. The Fargo area will receive over 90% of the Projecfs 
benefits, including the protection for future economic development of an undeveloped 
flood plain on the south side of Fargo. In fact, a major feature of the Project's design 
appears to be the flooding ofMiimesota (and North Dakota) fannland in order to assure 
North Dakota developers that their investments will be safeguarded. 

The State of Mim1esota has voiced concerns with the Project on four separate 
occasions, with infom1al comments in 2009 and three formal comment letters during the 
federal environmental review process. Because Minnesota planned to address its issues 
in its EIS, the Corps communicated that those issues would not be part of the federal 
review. Indeed, a number of the Corps' responses to comments in the Federal 
Supplemental Draft Envirom11ental Impact Statement stated that "[the Corps] recognizes 
the need for a Minnesota State EIS for this project and has been coordinating with the 
Mim1esota Department ofNatural Resources and project sponsors for the development of 
this EIS." 

Further, it is my understanding that the Chiefs Report for the Project 
recommended Congressional authorization, "subject to ... requirements ofFederal and 
State laws and policies," as well as the requirement that the Diversion Authority comply 
with Minnesota State envirom11ental review and permitting requirements. Nevertheless, 
although fully aware that Minnesota has not completed its environmental review, the 
Diversion Authority began construction of the Oxbow-Hickson-Bakke ring levee (Ring 
Levee) in North Dakota this past June. Given that land's elevation, it is highly unlikely 
that this levee has independent utility separate from construction ofthe overall Project. 

Thus, construction of the Ring Levee, prior to completion of Minnesota's EIS, 
violates our state's law. Given the express commitments made by the Corps to 
Minnesota during the federal environn1ental review process and in the Chiefs Report, it 
is unacceptable that federal funding should be appropriated for the Fargo-Moorhead 
Project, or that construction should be allowed to begin prior to completion of 
Minnesota's environmental review. 

Neither the Corps nor the Diversion Authority should construe Minnesota's initial 
silence during the Congressional debate and consideration for authorization in the 2014 
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The Honorable Jo-Ellen Darcy 
August 21, 2014 
Page 3 

Water Resources Reform and Development Act (WRRDA 2014) as our approval ofthe 
Fargo-Moorhead Project. By statute, Minnesota cannot approve or reject the proposed 
project, until after the completion of the environmental review, which will include an 
analysis of reasonable project alternatives. 

I urge that no further federal efforts be made to advance the Project to 
construction, including endorsing federal funding, issuing federal permits, and providing 
construction assistance to the Diversion Authority, until Minnesota has completed its 
environmental review, and has had an opportunity to explore the implications of our 
analysis with the Corps and the State ofNorth Dakota. This is a long-term project, which 
will have lasting impacts. It is essential that established laws and processes be followed 
to assess those impacts. 

cc: Senator Amy Klobuchar 
Senator AI Franken 
Congressman Collin Peterson 
Congresswoman Betty McCollum 
Congressman John Kline 
Congressman Tim W alz 
Congresswoman Michele Bachmann 
Congressman Keith Ellison 
Congressman Erik Paulsen 
Congressman Rick Nolan 

Mark Dayton 
Governor 

Governor Jack Dalrymple, North Dakota 
Lt. General Thomas Bostick, Chief of Engineers, 
US Army Corps of Engineers 
Mr. Shaun Donovan, Director, Office of Management & Budget, 
The White House 
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Upstream Cemetery Authority 
( One Voice for Upstream Cemeteries Impacted by the Fargo Dam formed: October 16, 2013 

Spokesperson Spokesperson Spokesperson Chairperson 
Luke Brakke Kenneth Hatlestad Scott Young Joel Hanson 
701-238-2965 701-282-0511 701-630-8431 701-361-7217 
Rural Moorhead, MN Horace, NO Hickson, NO Fargo, NO 

Upstream Cemeteries 
Minnesota North Dakota 

Clara Lutheran Cemetery 219 Christine Cemetery 226+ 

Comstock Cemetery 3641 Eagle Cemetery 258 

Faith Cemetery 218 Hemnes Cemetery 68 

Hoff Lutheran Cemetery 107 Lium Cemetery 80 

Lower Wild Rice and Red 
Roen Family Cemetery 3 River Cemetery (plus unknown graves from 

1872-1941) 364 

Salem Lutheran Cemetery 150 North Pleasant Cemetery 345 

Pioneer Cemetery 100+ 

Richland Cemetery 650 

Schmitt Cemetery 60 

South Pleasant Cemetery 175 

3387 Known Graves 
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DIMENSIONS 

A Overall length 
- scarifiers up.············ ·· 21' o· (6 401 mm) 
·scarifiers down ......... 21 ' 6' (6 553 mm) 
- without scarifiers ...... 20' 8' (6 229 mm) 

B Overall width 
@front tires ...................... 84' (2 134 mm) 
@ roar tires ....................... 89" (2 261 mm) 

COverall height ............... 9' 1' (2 769 mm) 

0 Wheelbase ................. 15' 4" (4 674 mm) 

E Blade base .................... 6' 2" (1 880 mm) 
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