APPENDIX J

Testimony Provided to Water Topics Overview Committee
Thursday, April 10, 2014
Minot, ND

Provided by Ken Royse on behalf of:
a) Three Affiliated Tribes of ND
b) Standing Rock Sioux Tribe of ND
¢) Turtle Mountain Tribe of ND
d) Spirit Lake Tribe of ND

Mr. Chairman and Members of the Committee.

My name is Ken Royse. | am a consulting civil engineer with the firm of Bartlett and West in Bismarck,
ND. | am here today at request of the water managers and directors from the four tribes of ND: the
Three Affiliated Tribes, the Standing Rock Sioux Tribe, the Turtle Mountain Tribe, and the Spirit Lake
Tribe. As the consulting engineer for projects for these tribes (not including the Turtle Mountain
Tribe, but speaking for their interests in this issue) they have asked if | would speak to concerns they
have on the pending cost share policy currently being considered by the ND State Water commission.

However first, several representatives of these tribes are also here and | will introduce them.

The most significant concern of the tribes concerns part G of the proposed language which defines
‘local sponsor’. That language is shown in Attachment A. As can be noted, as currently written the
definition of local sponsor does not include ‘tribal entity’. As written the policy effectively prohibits
any tribal entity, or tribal water project, from applying for or receiving any state funds for any type of
tribal water project.

The tribes believes this is language which needs to be changed to affirmatively reflect that tribes are
considered as a ‘local sponsor’ and should be eligible to make application, just as any other system in
the State has the right to do so, for State water development funds. The tribes are not suggesting that
any preference be given to their project nor any additional funding concessions or advantages be
given them but only that they have the ability to apply and be judged according to the same criteria as
any other applicant water project in the State.

Their position on this issue of specifically allowing a tribal entity to be included as a ‘local sponsor’ is
joined by much of the water community of the State of North Dakota. The North Dakota Water Users,
as well as the North Dakota Water Resources Association, and the North Dakota Rural Water Systems
Association, have all embraced this position and passed resolutions of support for the tribes inclusion
as a ‘local sponsor’.

Additionally when the ND Rural Water Association prepared their water project priority listing for
State funds for this biennium, it is noteworthy that the Association priority list --- reviewed and
accepted by the rural water systems of our State---- recognized the need for clean and safe drinking
water for residents of the various reservations and they agreed to include four (4) separate tribal
projects as priority projects for funding to the State Water Commission.
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Attachment B to this testimony shows the ranking of water delivery projects by the ND Rural Water
Association in which you can note all four tribes have ranked projects.

The four (4) tribal projects which have received the support of the ND Water Rural Water Association
are shown graphically in Attachment C. You will note that each tribe has submitted on projects which
are intended to deliver a clean and safe supply of water to area users; both tribal and non-tribal alike.
Those projects include:

a). For the Three Affiliated Tribes; a Twin Buttes project intended to use the existing tribal water
treatment plant and distribution water to users in the South Segment of the Reservation. The total
cost of this project is approximately $4.4M of which the tribe has requested a 50% state cost share.
b). For the Standing Rock Tribe; a Selfridge area project which utilizes the exiting tribal water
treatment plant for water delivery to the central and west part of the reservation. The total cost of
this project is approximately $11.6M of which the tribe has requested a 50% cost share.

c). For the Spirit Lake Tribe; a Warwick Service Area project which will utilize the existing tribal water
treatment plant and provide water to users in the east portion of the reservation. The total cost of
the project is approximately $3M of which the tribe has requested a 50% cost share.

d). For the Turtle Mountain Tribe; a Highway 43 Corridor Project which seeks to provide water service
to users north of the reservation. The total cost of Phase 1 of this project is approximately $1.9M of
which the tribe has requested a 50% cost share.

A general map of each project is attached. All these projects have similarities:

1. They were all submitted for funding to the SWC under a policy which we believe, unless
otherwise changed, would allow a state participation for funding.

2. They are all reviewed and ranked high by the ND Rural Water Association as priority projects
for water delivery in the State of ND.

3. Three of the projects are shovel ready; with the easements, rights of way, and permits
substantially completed. One project is in a final engineering study phase.

4. They all serve ND residents who currently have no good or safe supply of water.

5. They all serve both tribal and non-tribal users, without discrimination.

Thank you for your time on this matter. Attached also as Attachment D for your review is a letter on
this issue provided to the State Water Commission dated Jan. 15, 2014 in which Chairman Hall of the
Three Affiliated Tribes provides the official request and position of the Three Affiliated Tribes in this
issue.

Thank you for your time and | will answer any questions you may have.

Ken Royse
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Notes: Language in blue reflects comrmission discussion from March 17, 2014
and earlier mestings. Language in green reflects additional language that the staff is
suggesting be addressed. There 4re other minoe changes to have consisteat use of terms
that are not highiighted; one examplz is “Local Sponsor” is now used in place of
“Sponsoring Eatity”, “Project Spoasor”, “Eligible Applicant”, and “Applicant”. “Cost-
Shars” is defined as the state watsr commission funding, and “local cost-shars” is
changed to “local share.” Also if portions of a paragraph were moved within the same
paragraph, that change in location is not noted.

NORTH DAKOTA STATE WATER COMMISSION

COST-SHARE POLICY, PROCEDURE, AND
GENERAL REQUIREMENTS

The State Water Commission has adopted this policy to supportt local sponsors in development of
sustainable water related projects in North Dakota. This policy reflects the Swate Water
Commission’s cost-share priorites and provides basic requirements for all projects considered for
priodtzadon during the agency’s budgeting process. Projects and studies that receive cost-share
funding from the agency’s appropdated funds are consistent with the public interest. The State
Water Commission values and relies on local sponsors and their participadon to assure on-the-
ground support for projects and prudent expenditure of funding for evaluations and project
construction. It is the policy of the State Water Commission that oanly the items desczibed in this
document will be eligible for cost-share upon approval by the State Water Commission, unless
specifically authorized by State Water Commission acton.

1. DEFINITIONS AND ELIGIBILITY

Al CONSTRUCTION COSTS include earthwork, concrete, mobilizaton and
demobilizadon, dewatering, materials, seeding, dp-rap, re-routdng electrical
transmission lines, moving storm and sanitary sewer system and other underground
utilides and conveyance systems affected by construction, midgation requirsd by law
related to the comstrucdon contract, irrigadon supply works, and other items and
services provided by the contractor. Construcdon costs are only eligible for cost-
share if incurred after State Water Commission approval and if the local sponsor has
complied with North Dakota Century Code (N.D.C.C.) in soliciting and awarding
bids and contracts, and complied with all applicable federal, state, and local laws.

B. COST-SHARE is gmnt or loan funds provided
Commission.

ugh the Sctate Water

O
o}

NGINEERING SERVICES include prz-construcdon and  conostrucdon
enginesdng. Prs-comstruction enginesring is the enginesring necessary to develop

plans and specificadons for permicdng and coastmucdon of a project including

2
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preliminary and final bisj; matedal tesdng, flcod insurance studies, hvdraulic
models, and geotechnical invesdgations. Constmiction englnesring is the enginead

necessary to build the project designed in the pre-constructon phase incl

construction conmact management, and ‘project inspection. Administratve services
and support services performed and charged by engineering companies are not
engineering services. Engineering services are eligible costs if incurred after State SR
Water Commission approval. If cost-share is expected to be greater than $23,000,

the local sponsor must follow the engineering selection process in NDCC 34-44.7

and provide a copy of the selecdon committee report to the Chief Engineer. The

local sponsor will be considered to have complied with this requirement if they have

completed this selection process for a general engineering services agreement at least

once every three years and have formally assigned work to 2 firm or firms under an

agreement. The local sponsor must inform the Chief Engineer of any change in the

provider of general engineering services.

D. IMPROVEMENTS are constructon related projects that upgrade a facility to
provide increased efficiency or ¢apacity. Improvements do aot include any activides
that are maintenance, replacement, or reconstructdon.

E. INELIGIBLE ITEMS excluded from cost-share include:
1 Administrative, easement, and permit related costs;

2 Property acquisitions, property surveys, and legal expenses wunless specifically
idsndfied as eligible within the Flood Recovery Property Acquisition Program,
the Flood Protection Program, or the Water Retention Projects;

3 Work and costs incurred prior to a cost-share approval date, except for
emergencies as determined by the Chief Engineer;

4  Project related operation, maintenance, replacement, and reconstruction costs;

ur

Funding contributions provided by federal, other state, or other North Dakora
state entides that supplant costs;

6  Work incurred outside the scope of the approved study or project.

F. EXPANSIONS are constructon related projects that increase the project area or
usezs served. Expansions do not include maintenance, replacement, or
reconstruction activities.

G. LoOCAL SPONSOR is the eatity submitrdng a cost-share application and must be
a political subdivision, state entdtv, or commission legisladvely aranted North Dakota
recognition that applies the necessary local shazz of funding to match Scate Water
Commission cost-share. They provide direction for studies and projects, public
point of contact for commuanicadon on public benefits and local concerns, and
acquire necessary permits and dghts-of-way.

dminisiraior 2025414

Comment (2] efets&'feﬁi;rsl

H. MAINTENANCE COSTS include repairs, deferred repairs, and general upkeep of
facilides to allow facilides to continue proper operation and functon.
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1 PROGRAM is a subcategory of cost-share that is gypically associated with a fedezal
inidative and may cover all phases of a study or implementatdon of a project.

J: PROJECT is the water-related construcdon acdviry.

K.  REPLACEMENT AND RECONSTRUCTION COSTS include the removal of
portons of facilities or components that have completed cheir useful life and
substitudon with ditferent components to obtain the same or similar funcdon of the
original facilities or components.

L. SUSTAINABLE OPERATION, MAINTENANCE, AND REPLACEMENT PLAN
is a description of the anticipated operadon, maintenance, and replacement costs "
with a statement that the operation, maintenance, and replacement of the project will
be sustainable by the local sponsor.

II. COST-SHARE APPLICATION AND APPROVAL PROCEDURES. The State
Water Commission will not consider any cost-share applications for water related projects
or studies unless the local sponsor first makes an application to the Chief Engineer. No
funds will be used in violation of Article X, § 18 of the North Dakota Constitution (And-
Gift Clause).

Al APPLICATION REQUIRED. An application for cost-share is required in all cases
and must be submitted by the local sponsor on the State Water Commission Cost-
Share Application form. Applicadoans for cost-share are accepted at any time.
Applications received less than 30 days befote a State Water Commission meeting
will not be considered at that meeting and will be held for consideration at a future
meeting. The applicadon form is maintined and updated by the Chief Engineer and
must include the following:

Category of cost-share activity

Location of the proposed project or study area

Description, purpose, goal, objective, narrative of the proposed activides
Delineation of costs

Potential federal, other state, or other North Dakota state entity participadon
Engineering plans, if apolicable ] :
Status of required permitting )
Potential territorial service area conflicts or service area agreements, if applicable

Defetad: Preliminary desians

Sustainable operation, maintenance, and replacement plan for projects
Additional information as deemed appropriate by the Chief Engineer

O 0N\ WN

S

Applications for cost-share are separate and distinct from the State Water
Commission biennial project information collecton effort that is part of the
budgeting process. All local sponsors are encouraged to submit project and study
financial needs during the budgeting process. Projects and studies not submitted as
part of the project information collecdon effort may be held undl action can be taken
on those that were included during budgeting, unless determined to be an emergency
that directly impacts human health and safety or that are a direct result of a natural
disaster.

(053
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B. PRE-APPLICATION. A pre-application procsss is allowed for cost-share of
assessment projects. This process will require the local sponsor to submit a brief
narrative of the project, preliminary designs, and a delineation of costs. The Chief
Engineer will then review the materal presented, make a determination of project

ility, and estimate the cost-share funding the project may andcipate receiving.

A project eligibility letter will then be sent to the local sponsor noting the percent of

cost-share assistance that may be expected on eligible items as well as lisdng those

itemns that are not considered to be eligible costs. In additdon, the project eligibility
letter will state that the Chief Engineer will recommend approval when all cost-share
requirements are addressed. The local sponsor may use the project eligibility letter
to develop 1 project budget for use in the assessment voting process. Upon
completion of the assessment vote and all other requirements an applicadon for
cost-share can be submitted.

C. REVIEW. Upon receiving an applicadon for cost-share, the Chief Engineer will
review the applicadon and accompanying information. If the Chief Engineer is
satisfied that the proposal meets all requirements, the Chief Engineer will present
the applicadon along with a recommendadon to the State Water Commission for its
action. The Chief Engineer’s review of the application will include the following
items and any other considerations that the Chief Engineer deems necessary and
appropriate. For cost-shars applications owver 3100 million, addidonal informadon
requested by the Stare Water Commission will be used 0 determine coss

—

Applicable engineering plans;

Field inspection, if deemed necessary by the Chief Engineer;

3 The percent and limit of proposed cost-share determined by category of cost-
share actvity and eligible expenses;

4 Assurance of sustainable operation, maintenance, and replacement of project

facilities by the local sponsor;

Status of permirting and service area agreements;

6  Available funding in the State Water Commission budget and budget priorides.

[\9)

u

The Chief Engineer is authorized to approve cost-share up to $75,000 in state funds
and also approve cost overruns up to $75,000 in state funds without State Water
Commissicn action.

Administator 2728/14 1:57 PM

Deieted: specify that the local sponsor

must

Adminisirator 2/25/74 1
Deleted: require all project contractors
and service providers to agree to defend,
indemnify and hold harmless the local
sponsor and state from any and all
vicarious and other derivative claims thac
arise out of the contractor’s performance
under the agreement, excepe for claims
based upon the local sponsor or state’s
own direct active acts of negligence or
intentional misconduct. This obligadon to

D. NOTICE. The Chief Engineer will give nodce to local sponsors when their

application for cost-share is placed on the teatadve ageada of the State Water
Commission’s next meeting.

E. AGREEMENT AND DISTRIBUTION OF FUNDS. No funds will be disbursed
undl the State Water Commission and local sponsor have entered into an agreement
for cost-share participaton. No agreement will be entered undl all required State
Engineer permits have been acquired.

For construction projects, the agreement will address indemmificadon and wicarious
hability language, [The local sponsor must require that the local sponsoc and the

state be made an addidonal insured on the contractor’s commercial general lability defend, indemaify, and hold harmiess does
I % o B i - ‘ not extend to protessional labilicy claims
policy including any excess policies, to the extent applicable. The levels and types of arising from professional errors and
omissions. J
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insurance required in any coatract must be reviewed and agreed to by the Chief
Engineer. The local sponsor may nct agree to any provision that indemnifies or
limits the liability of a contractor.

For any property acquisition, the agreement will specify that if the property is later
sold, the locai sponsor is required to reimburse the Commission the perceat of sale
ptice equal to the percent of original cost-share

The Chief Engineer may make partial payment of cost-sharing funds as desmed
appropriate. Upon notice by the local spoasor that all work or construcdon has been
complc*ed the Chief Engineer may conduct a final feld inspecton. If the Chief
Eangineer is satsfied r.hat the work has been completed in accordance with the
agreement, the final payment will be disbursed to the local sponsor, less any pardal
payment previously made.

LITIGATION. If a project submitted for cost-share is the subject of lidgatdon, the
application may be deferred untl the litigation is resolved. [f a project approved for
cost-share becomes the subject of litigaton before all funds have been disbursed, the
Chief Engineer may withhold funds undl the lidgatdon is resolved. Litigation for this
policy is defined as legal action that would materally affect the ability of the local
sponsor to coastruct the project; that would delay conmstruction such that the
aathorized funds could not be spent; or is between political subdivisions related to
the project.

II1. CoST-SHARE CATEGORIES. The State Water Commission supports the following

categories of projects and studies for cost-share. Generally, engineering expenses are cost-
shared as follows: Pre-construction engineering and other expenses approved by the State
YWater Commission are cost-shared up to 35 percent. Engineering expenses related to
coastruction are cost-shared at the same percent as the construction costs when approved
by the State Warer Commission.

A.

PRE-CONSTRUCTION EXPENSES. The State Water Commission supportts
local sponsor development of feasibility studies, mapping, and engineering designs as
part of pre-construction activities to develop support for projects within this cost-
share policy including:

1  Feasibility studies to identify water related problems, evaluate opdons to solve or
alleviate the problems based on technical and financial feasibility, and provide
recommendation and cost estimate, of the best option to pursue.

design to develop plans and specifications for permicting and
constacdon of a project, including associated cultural resource and
archeological studies.

(N

3 \[app'mfr and surveying to gather data for a specific task such as flood insurance
studies and flood pl:un mapping, LIDAR acquisition, and tlood imagery
attainment, which are valuable to managing water resources.
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Copies of the deliverables must be provided to the Chief Engineer upon completon.
The Chief Engineer will determine the payment schedule and interim progress report
requirements.

B. WATER SUPPLY

1  WATER SUPPLY PROJECT. The State Water Commission supports water
supply efforts and will use a grant and loan program. The local spensor may
apply for water supply funding, and the application will be reviewed o
determine project priotity. Projects will be proritized within categodes (1) thru
(5) below. Projects within categories (1) and (2) may be considered for grant
funding of up to 60 percent cost-share. Grant funding within category (3) will
be on a case-by-case basis. Projects within categories (1) through (5) may be
considered for loan funding. After cost-share for grant funding has been
determined, the local sponsor may be considered for loan funding in addition to
the grant funding. The combinaton of grant and loan funding will not exceed
80 percent from the State Water Commission.

(1) Addresses a lack of water supply for domestc use or upgrades a water
supply to primary safe drinking water act standards.

(2) Supports improvamants and expansions of a water supply system serving
an area that has a 3-year average populaton growth in excess of 3% per year,
as determined by the Chief Engineer

(3) Water treatment improvements that address impacts from other State
Water Commission projects. Grant funding to be determined based on level
of impact by State Water Commission project.

(#) Assists with improvements in sezvice areas where the anticipated cost per
user each year (based on 3,000 gallons per month) divided by the average
annual median income per user is in the top quartle of its peer group water
systems in the state (large dty, small city, and regional) as determined by the
Chief Engineer.

(5) Addresses extraordinary repairs or replacement needs of a water supply
system due to damages from a recent natural disaster.

Debt per capita, either actual or anticipated, may be used as an additional
detenminant of financial need.

The State Water Commission will periodically set the interest rate on the loan
program, taking into consideration other loan programs. If ability to pay for the
local share is a concern, the Chief Engineer may provide a recommendation for
public finance optons or loan fuading.

Water Depots for industrial use receiving water from facilides constructed using
State Water Commission funding or loans have the following addidonal
requirements:
a) Domestic water supply has priority over industrial water supply in times
of shortage. This must be explicit in the water service contracts with
industrial users.
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b) If water service will be contracted, public notce of availability of water
service contracts is required when the depot becomes operatonal.

c) A porton of the water supply at any depot must be available on a non-
contracted basis for public access.

2  MUNICIPAL, RURAL, AND INDUSTRIAL WATER SUPPLY PROGRAM. The
Municipal, Rural, and Industrial Water Supply Program, which uses tedeal funds,
is administered according to North Dakota Administrative Code Article 89-12.

3 DroUGHT DISASTER LIVESTOCKE WATER SUPPLY PROJECT ASSISTANCE
Procray. This program is to provide assistance with water supply for
livestock irapacted during drought declarations and is administered according to
North Dakota Admiaistrative Code Artcle 89-11,

€. FLoOD CONTROL. The State Water Commission may provide cost-share for
eligible items of flood control projects protecting communites from flooding and
may include the repair of dams that provide a flood control benefit.

1  FLOOD RECOVERY PROPERTY ACQUISITION GRANT PROGRAM. This
program is used to assist local sponsors with flood recovery expenses that
provide long term flood damage reduction benefics through purchase and
removal of structures iz areas where Jood damage has occurzed. All contracted
costs directy associated with the acquisition will be considered eligible for cost-
share. Contracted costs may include: appraisals, legal tees (title and abstract
search or update, etc.), property survey, closing costs, hazardous materials
abatement needs (asbestos, lead paint, etc.), and site restoration.

The State Water Commission may provide cost-share of the eligible costs of
approved flood recovery expenses that provide long term flood reducdon
benefits based on the following criteria and priotity order:

a) Local Sponsor has flood damage and property may be needed for
construction of temporary or long-term flood control projects, may be
cost-shared up to 75 percent.

b) Local Sponsor has flood damage and property would increase
conveyance ot provide other flood control benefits, may be cost-shared
up to 60 percent.

Ptior to applying for assistance, the local sponsor must adopt and provide to the
Chief Engineer an acquisidon plan (similar to plans required by Hazard
Mitigation Grant Program (HMGP)) that includes the descripdon and map of
properties to be acquired, the estimated cost of property acquisidon including
contract costs, removal of structures, the benefit of acquiring the properties, and
information regarding the ineligibility for HMGP funding. Property eligible for
HMGP funding is not eligible for this program. The acquisidon plan must also
include a description of how the local sponsor will insure there is not a
duplicadon of benefits.
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Over the long-term development of a flood control project tellowing a
voluntary acquisiton program, the local sponsor’s governing body must
officially adopt a flood sk reducton plan or proposal including the flow to be
mitigated. The flow ased to develop the flood sk reducdon plan must be
included in zoning discussions to limit new development on other flood-prone
property. An excerpt of the meeting minutes documenting the local sponsor’s
official action must be provided to the Chief Engineer.

Local sponsor must fund the local share for acquisidons; this requirement will
not be waived. Federal funds are considered “local” for this program if they are
entrely under the authority and control of the local sponsor.

The local sponsor must include a perpetual restrictive covenant similar to the
restrictions required by the federal HMGP funding with the additional
excepdons being that the property may be udlized for flood control structures
and related infrastructure, paved surfaces, and bridges. These covenants must
be recorded either in the deed or in a restrictive covenant that would apply to
multple deeds.

he local sponsor must provide justification, acceptable to the Chief Engineer,
describing the property’s ineligibility to receive federal HMGP tunding. This is
not meant to require submission and rejection by the federal government, but
rather an explanadon of why the property would not be eligible for federal
funding. Example explanations include: permanent flood control structures may
be built on the property; project will not achieve required benefit-cost analysis to
support HMGP eligibilicy; or lack of available HMGP funding. If inability to
receive federal funding is not shown to the satisfacdon of the Chief Engineer,
following consultation with the North Dakota Department of Emergency
Services, the cost-share application will be returned to the local sponsor for
submittal for federal funding prior to use of these funds.

2 FLOOD PROTECTION PROGRAM. This program supports local sponsor
efforts to prevent future property damage due to flood events. The State Water
Commission may provide cost-share grants for up to 60 percent of eligible costs.
For projects with federal participation, the cost-share may be up to 50 percent of

eligible costs.

Engineering design suitable for permiting by the State Enginesr must be
completed before any construcdon cost-share is approved. Thz cost-shars
application must include the return interval or design flow for which the
strucore will provide protection. Local share must be provided on a timely
basis. The State Water Commission may lend 2 portion of the local share based
on demoanstrated financial need.

Property acquisition costs not eligible for HMGP funding, within the footprint
of a project aad that only include the purchase price of the property may be
eligible under this program. The local sponsor mus: include a perpamal
restrictve covenant on any properties purchased under this program similar ¢
the restrictons required by the federal HMGP funding with che addidonal
exceptions being that the property may be utilized for flood control structurs;
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and related infrastructure, paved surfaces, and brdges. These covenants must be
ecorded either in the desd or in 1 restrictive covenant that would apply to

muldple deeds.

=

3 FEMALEVEE SYSTEM ACCREDITATION PROGRAM. The State Water
Commission may provide cost-share up to 60 percent for eligible services for
FEMA 44 CFR 65.10 flood control or reduction levee system certificatdon
analysis. The analysis is required for FEMA to accredit the levee system for
flood insurance mapping purposes. Tvpical eligible costs include site visits and it B ot Pk ¢
field surveys to include travel expenses, hydraulic evaluatons, closure i j
evaluadons, geotechnical evaluatons, embankment protecdon, soils
investigations, interior drainage evaluadons, internal drainage hydrology and ' :
hydraulic reports, system moditicatons, break-out flows and all other pieesy
engineering services required by FEMA. The analysis will resultina 3 ; y
comprehensive report to be submitted to FEMA and the Chief Engineer. ' o R L

Administratve costs to gather existing information or to recreate required BT
documents, maintenance and operatdons plans and updates, and emergency : '
warning systems implementation are not eligible.

4  DaM SAFETY AND EMERGENCY ACTION PLANS. The State Water
Commission supports dam safety including repairs and removals, as well as
emergency action plans. The State Water Commission may provide cost-share
for up to 75 percent of the eligible items for dam safety repair projects and dam
breach or removal projects. Dam safety repair projects that are funded with
federal or other agency funds may be cost-shared up to 73 parcazt of the eligible
non-matched costs. The intent of these projects is to return the dam to a state of
being safe from the condidon of failure, damage, error, accidents, harm or other
events that are considered non-desirable. The State Water Cornmission may
lend 2 pordon of the local share based on demonstrated financial need.

The State Water Commission may provide cost-share up to 80 percent, for : o o s R AT
emergency action plans (EAPs) of each dam classified as high or medium
significant hazard. The cost of a dam break model is only eligible for

reimbursement for dams classified as a high hazard.

Deieted: limited ro 325,000,

5 WATER RETENTION PROJECTS. The goal of water retention projects is to
reduce flood damages by storing floodwater upstream of areas prone to flood
damage. The State Water Commission may provide cost-share up to 60 percent
of eligible costs for flood retention projects including purchase price of the
property. For projects wich federal participation, the cost-share may be up to 30
percent. Water retention structures constructed with State Water Commission
cost-share must meet state dam safety requirements, including the potential of
cascade failure. A hydrologic analysis including the operaton plan, quandfying
the flood reduction benetits for 25, 50, and 100-year events must be submitted
with the cost-share application.

6  SNAGGING AND CLEARING PROJECTS. Snagging and clearing projects consist

of the removal and disposal of fallen trees and associated debrds encountered
within or along the channel. Snagging and clearing projects are intended to
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prevent damage to structures such as bridges, and mainuin the hydraulic
capacity of the channel during flood flows. The State Water Commission may
provide cost-share for up to 50 percent of the eligible items for snagoing and
clearing as well as any sediment that has accumnulated in the immediate vicinity of
snags and any trees in imminent danger of falling in the channel on watercourses
as defined in N.D,C,C, § 61-01-06. Items that are not eligible include snagging
and clearing of man-made channels; the dredging of watercourses for sediment
removal; the clearing and grubbing of catrails and other plant vegetation; or the
removal of any other unwanted materials.

D. RURAL FLOOD CONTROL. The primary purpose of rural flood control
projects is to manage runoff or drainage from agricultural sources or to provide
flood control in a rural setting.  Typically, rural flood control projects consist of
drains, channels, diversion ditches, or ring dikes. [tems that are not eligible include
projects that are managing runoftf or drainage from residendal or urban sources.

1 DraINS, CHANNELS, OR DIVERSION PROJECTS. These projects are
intended to improve the drainage and management of runoff from agricultural
sources. The State Water Commission may provide cost-share up to 45 percent

of the m@tot the construction of drains, channels, or diversion

ditches. Expansions and improvements may be cost-shared on the basis of
increased drainage capacity achieved or increased area served. Cogstrucdon costs
for public road and milroad crossings that are integral to the project ars eligible
for cost-share. Jf an assessment-based rural flood control project involves

muitiple districts, each district involved must join in the cost-share application.

Cost-share applications for rural assessment drains will only be processed afrer
the assessment vote has passed, the final design is complete, and a drain permit
has been obtined. If the local sponsor wishes to submit a cost-share
application prior to compledon of the aforementioned steps, a pre-applicaton
process will be followed.

2  RING DixE PeGRaM. This program is intended to protect individual rural
homes and farmsteads. All dng dikes within the program are subject to the
Commission’s Individual Rural and Farmstead Ring Dike Criteria provided in
Artachment A. Protection of a city, community or development area does not
fall under this program, but may be eligible for the flood control program. The
State Water Commission may provide up to 60 percent cost-share of eligible
items for ring dikes, Landowners enrolled in the Natural Rescurce Conservadon

i /14 10:52 AN
Deieted: County and township road
crossing work that is 1n integral part of
the drains, channels, and diversion ditches
and the appropriate costs per rhe awarded
contrace bid are cligible for cost-share.
The local sponsor applying for cost-share
for a rural assessment-based flood coatrol
project must compiy with the regulatory
statutes of Norrh Dakora Centure Code.

S

Service's (NRCS) Environmental Quality Incentive Program (EQIP) who intend
to construct rural or farmstead ring dikes that meet the State Water
Commission's elevaton design crteda are eligible for a cost-share
reimbursement of 20 percent of the NRCS construction payment, limited to a
combined NRCS and State Water Commission contribution of 80 percent of
eligible project costs. Costshars is limited to $20,000 per dng dike.

E. RECREATION. The State Water Commission may provide cost-share up to 40
percent for projects intended to provide water-based recreation. Typical projects
provide or complement wates-based recreation associated with dams.

2013-2015 Biennium 10 Updated Draft March 18,2014
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F. IRRIGATION. The State Water Commission may provide cost-share for up to 50
percent of the eligible items for irrigation projects. The items eligible for cost-share
are those associated with new central supply wotks, including water storage facilides,
intake structures, wells, pumps, power units, primary water conveyance facilities, and
electrical transmission and control facilides.

G. BANK STABILIZATION. The State Water Commission may provide cost-share
up to 50 percent of eligible items for bank stabilization projects on public lands or
those lands under easement by federal, state, or political subdivisions. Bank
stabilization projects are intended to stabilize the banks of lakes or watercourses, as
defined in N.D.C.C § 61-01-06, with the purpose of protecting public facilities.
Drop structures and outlets are not considered for funding as bank stabilization
projects, but may be eligible under other cost-share program categories. Bank
stabilization projects typically consist of a rock or vegetative design and are intended
to prevent damage to public facilides including utilides, roads, or buildings adjacent
to a lake or watercourse.

2013-2015 Biennium 11 Updated Draft March 18,2014
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ATTACHMENT A
INDIVIDUAL RURAL AND FARMSTEAD RING DiXE CRITERIA

MINIMUM DESIGN CRITERIA

¢ HEIGHT: The dike must be built to an elevation 2 ft above either the 100-year flood or the
documented high water mark of a flood event of greater magnitude, whichever is greater.

* TopWinTH: If dike heightis 5 fr or less: 4 ft top width
If dike height is between 5 ft and 14 ft: 6 ft top width
If dike height is greater than 14 ft: 8 ft top width

* SIDE SLOPES: 3 horizontal to 1 vertical

* STRIP TOPSOIL AND VEGETATION: 1 ft

* ADEQUATE EMBANKMENT COMPACTION: Fill in 6-8 inch layers, compact with passes of
equipment

*  SPREAD TOPSOIL AND SEED ON RING DIKE

LANDOWNER RESPONSIBILITY

Landowners are responsible to address internal drainage on ring dikes. If culverts and flap gates are
installed, these costs are eligible for cost-share. The landowner has the opton of completing the
work himself or hiring a contractor to complete the work.

If contractor does the work, payment is for actual costs with documented receipts.
If landowner does the work, payment is based on the following unit prices:

¢ STRIPPING, SPREADING TOPSOIL, AND EMBANKMENT FILL: Chief Engineer will determine
rate schedule based on current local rates

* SEEDING: Cost of seed times 200%
® CULVERTS: Cost of culverts dmes 150%
¢ FLAP GATES: Cost of flap gates times 150%

OTHER FACTS AND CRITERIA

¢ The topsoil and embankment quantties will be estimated based on dike dimensions.
Construction costs in excess of the 3:1 side slope standard will be the responsibility of the
landowner. Invoices will be used for the cost of seed, culverts, and flap gates.

* Height can be determined by existing FIRM data or known elevatons available at county
floodplain management offices. Engineers or surveyors may also assist in establishing height
elevations.

¢ The projects will not require extensive engineering design or extensive cross secdons.
* A dike permit is required if the interior volume of the dike consists of 50 acre-feet, or more.

2013-2015 Biennium 12 Updated Draft March 18,2014
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Ragicnal Rural ‘Watar Susiam Proieats

All Seasons Rural Watsr District
Barnes Rural \Water Cistrict
Cass Rurzl Watzr District
Central Plains W ater District
Fort Barthold Rural Watar
Grand Ferks-Traill Water District

Grzzter Ramsey Water District”
Langdon Rural Water District
Mclean-Sheridan Water District

Misscuri West Water System
Ncrh Central Rural Watsr Consortium*

Merth Valley Water District

Scuth Central Ragicnal Water District*
Spirit Laka Rural VWatsr
Stancling Rock MR&I

Turtlz Mountain Band of Chippewa

' Tri-County Rurzl Water District

\Walsh Rurzl Watar District

TOTAL

$2,082,800

$560,000.

$300,000
$4,400,000

$2,575,000
§1,125272

$3.,000,000
53,500,000
$8,100,000
$2,700,000
s 1,040.000?

Prcjact Dascripticn

51,200,000 75

- $600,000 75
$3,300,000 75

$1,931,250 75
3343954 75

$3,750,000 75
$1,750,000 50
$4,050,000 50
$1,350,000 50
$520,000 50
$900,000 65

5113681300‘:
$83,536,372:

2013-15 Regional and Rural Water Funding Mesds

$40,951,054 64%

Bottineau County Expansicn Praject (12C0 potential new users, 2018-17)
Watzr Treatment Plant Expansicn for futurs expansicn project (2013-17)
Phase 2 Treatment Plant and Well Field Expansicn

Treatment Plant Improvements to ccrrect capacity issues

Twin Bottss Expransion Pivass 1 (50 tribal and 150-200 non-tribal)

Phase 2 Imprcvements - corraction of capacity ceficiencies

Systam Expansicn (80 new users & the city of Pekin) & sxisting system

improvements to corract issues causad by the high levels of Devils Lake.

20 Pipeline Reglacement - Phase |
M.Valley Systam mcdificaticns to supoly Langden Rural Water (Mekoma)

Woif Creek Arza Expansion (40-80 new usars)
Mine Reclamation Repcpulaticn Project

South Mandan System Improvements for adequats capacity

Deering/Granville Phase (135 new usars)

93rd Strest pipeline improvements (Includes city of St. Thomas facility Improvements)

AEM Pipeline Raplacement Project - Phase |

Kidder County Expansicn Project (Early sign-up has 188 new users, mers tc come)

Tokio Sarvice Avea Expansion (30 naw usars)

Saliridge Sanvice Area (sarvice population of 412 including ths city of Saliidys)

Phass 1 of the Hwy 43 Expaasion (173 usars, tribal and non-tribsl)

\Watar Treatment Plant Improvements to correct deficient quanity issues

Msw Ground Water Storage Rasarvoir to ensurs current usars have an adequats supply of watar
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Spirit Lake Bural Water
2014 Master Plan
Pending Projects

LEGEND
EXISTING SLEBW PIPELINE
2014
2015
2016

2017 & Beyond
Tank
Booster Station

Water Treatment Plan
Heservation Boundary

HNorih Dakota

AND WELL FIELD

YT

{ S

e

L ey

Construction Cost Extimate (3/10/14)
Warwick Service Area

Sy

e

Description Quanity (1t.) | Unlt Price 7 Ft.[ Extemsion J

8" PVC 1o 13000 ' [ 1225 $139.25
6" PVC 13700 |'S 11.00 $1507000 -
1" pVC 56,700 ' [§ 825 $467,773]
¥ PVC 67200 ' T 6.50 $436,800
2"PVC 129900 ' [S 525 $681,9731
1.3"PNC 19650 | § 7.00 $137,5

Sulotsl Vipe 500,150 32,0040
Appurtenances at 30% $610,215}

Suloisl Construction Cost $2,644,

Non Contract Costs @ 21% $555,00
Fotal Project Cost 53,199,001

Drowing_cwrs. FAPTSN1EKDN 1 EOSE\ 102000 VAHSC\PIon Set\1B036.00C Extidhe = 2014 mtaiar Prdey Luvmel name: Pwndni Projocts Puited by aniGIN] Pt onc Ase 04, 2014 = 4:125m

. WAYER 'lhllﬂalllﬂ‘ PLANT

t"‘

BARTLETT’
“WEST
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Constraction Cost Estiimate
Fert Berthold Rural Water

Twin Buttes
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SELFRIDGE

SERVI

CE AREA

Connection to the City of
 Selfridge

T ) PSS ST RY WS-~ ST S X
= STANDING ROCK RURAL WATER SYSTEM £
=T p " ENGINEERS OPINION OF PROBABLE COST ‘;‘
SELFRIDGE SERVICE AREA (Including Transmission Line, ND & SD} =
[Descripton ity Unat Cost qus( [Total Cost A
o T 0 51 X
& 000 00 [$576.000 i
& 36,730 56.50 SiT3 TS 5
3° 303350 50 [$1.570.000 R
E a9 gyj
3 1%~ 5.50 PKE =
1, [SublowalPipe 434205 i
g JAppurtenances @ 25% 1,371,056 $
§ Mcterpit & User -

. Connections
2 i Master Meter Vault &

0

[Lolosmczy
(Total Constriction

Consuuction Contingencies
@ 12% per FER

Othier Contingencics @

18% per FER
Total

ik B2 287 Rl oo
(< CaalT Ball
NETWORK STRUCTURE ~A‘?I.zi-s'c Kni‘ghts
BOOSTER STATION ) )Eorc;l%:i\(
@ TANKRESERVOIR kg \‘ \1f' i
WIF  WATER TREATMENT PLANT in=25.574 feet : (.;. = \Si“d“ ’J =%
Master Meter | 1 Rock Creek ‘w A\ 1 "
I 1 SERVICE AREA BOUNDARY Thunder Hak (3 soldier T,
PHASE 2 PIPELINES & FACILITIES (PROPOSED) | I - 2\,

I Runr‘n’g'Antelopc(Zn af) ™ Wakpala
S S AT

e PHASE {1 PIPELINES & FACILITIES (EXISTING)
sesssmmszs. PIPELINE & FACILITIES CONSTRUCTION (IHS)
CONSTRUCTION PRIORITY
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3 Highway 43 Corridor
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MANDAN, HIDATSA & ARIKARA NATION
Three Affiliated Teibes * Fort Berthold Indian Reasarvation
Tishal Bruginnes; Conneilt

Office of the Chafrman
Tex “Red Tipped Arrow” Hall

January 15, 2014

Mzr. Todd Sando

State Engineer

North Dakota State Water Commission
900 East Boulevard

Bismarck, ND 58303

Re: Proposed Cost Share Policy for State Water Projects
Dear M. Sando,

This letter is in reference to the proposed Cost Share Policy, Procedure and General Requirements being considered
by the ND State Water Commission for the funding of water related projects in North Dakota. We note that the
preambie to the proposed policy specifically contains the words ‘water related projects in North Dakota’. As the
Fort Berthold Indian Reservation is certainly an impeortant part of our State we appreciate this opportunity to
provide input into this process.

As you are aware our tribe has successfully obtained funds through the State Water Commission in the past. for
water related efforts. In those instances we asked for no special treatment or consideration but only to be judged on
the merits of our requests and in accordance with the policies in place and as being applied to any other system in
the State. We appreciate that the SWC did in fact consider our requests in that light, and did infact fund some
water related efforts for us.

You are also aware that we have a current application for cost share funds pending with you. That application
involves a request for a'50% cost share for the construction of a water distribution system in the Twin Buttes
portion of our reservation. In this area we have residents who are still, in this day and age, hauling their drinking
water for their basic household needs. We made this application to your office in approximately December of 2012.
We believe that the application is in full compliance with the funding policies now in place and, in fact, is supported
by the North Dakota Rural Water Systems Association for funding. For their own list of critical projects we
understand we ars number 6 on that list. From that referenced list we understand all of the other top 24 projects
(except 2 which were not ready for funds) have now received approval for funding---- all except our project. We
are also aware that many of those funded projects were at or near a 75% grant tevel, while our project, as noted, is at
a 50% grant level request (as an aside, we originally submitted for the normal 75% level but were advised that the
state would not consider that level for us). However, notwithstanding the fact that all these other projects were
funded, under existing funding policy criteria, we are advised that our project is being held at this time pending a
possible implementation of the new requirements for funding as referenced by this letter.

4C4 Frontage Road * New Town, North Dakota * 58743-94C2
Phore: 701.627.4781 * Ext. 8112 * Fax: 701.627 3503
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Obviously we believe this is not the appropriate-course of action: to take with our pending application. As noted,
our application fully complies with the state-funding policy now-in place; it has received the suppert of the rural
water community at large, and it will provide a desperately needed solution to the drinking water needs.of citizens
of our State. Additionally the request we made was only for a 50% cost share even though: other eomparably non-
reservation projects have toutinely made.and received costs shares much greater. We believe our application
should be réviewed under the current funding policy, the same as is being done with other similar applications.
Please review this request.and provide us with a timeline for'consideration.

Reiaﬁva to the new policy being proposed we take nio significant exceptions. to the chianges being proposed except
for language contained in Part I Definitions and Eligibility, subpart L. Local Sponsor, which states in part as
follows:.

“Local Sponsor must be a federal or state éntity, a political subdivision, or a commission legislatively granted North
Dakota recognition......”

This specifically does not mention tribal governments, and when we have questioned the intent of thislangnage we.
are advised that tribal governments are specifically-not considered fo be a local sponsor. If we are not considered
adequate to be a local sponsor we are then expresslynot permitted to apply-or receive any state funds for eur
‘project..

As we discussed this issue with your staff we were advised that tribal projects may still receive state funds if we
‘were a part ofa regmnai system’, However this explanation concernsus; The term ‘regional system” is not
definéd in the proposed pohcy It has'been. lmphed that a ‘regional system’ may be 4 mix of tribal and non-tribal
users (Whlch we are), may also be some riix of urban and rural users (whlch we'ate); 6t may be some mix of
reservation lands dnd non-reservation. lands which we are niot. ‘Without kriowing the definition of “regional System
and how that definition i§ applied to ous svstem we cannGt Support’ that iteth ‘oemg a metric for possible"ﬁln&no for
us. Moreover we are.concerned that this creates eriteria which: appears to only apply to us,(and other tribal
projects); weare'not aware that any other water in the State is being requested to ‘hécome: part’ ofa reomnal system”
i order fo be considered for funding. 'We helieve that any- effort to:tie tribal funding fo a regional systexn
amrangement is.not proper.

‘We further believe that the definition of “local sponsor” should be very clearly written to expressly include tribal
governments; if the'policy anticipates that 4 federal agency can be a local sponsor, which it-does; then certainly a
tribal govermiment can aiid shiculd be'a local sponsor.  We propose that the local sponsot be-defined as follows:

“Leca[ Sponsor must bea federal or state enmy, & pohtzcal subdivision, a federally recognized Indian Tribe located
in part ér wholly within the State of North Dakota, or'a comiifssion leoxslatwely granted North Dakota recognition
s (Recemmended charigé in 1‘éahcs)

‘This proposed language change is consistent with actions taken by tlie Narth Dakota Rural Water Systems
Association: (relative to their recommendation and support for our aforementioned Twiit Biittes Project) and both the:
North-Dakota Water Users (NDWU). and the North Daketa Water Resources Districts (NDWRD): Both the NDWU
-and the NDWRD; in a joint'meeting, have supported a.change in the language of ‘local sponsor” to: expressly
include the tribal projects of North Dakota. Clearly the water leadership in our State understands our concern invthis
issue and supports-our right to: make application for and receive Statefunds: for the needed water development
‘projects of our reservation.

404 Frontage Road * New Towz, North Dakota * 58763-9402
Phone; 701.627.478 L * Ext. §112 ’QP&X 701.627.3503
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We believe this recommendation from us, as supported by the major water groups of aur State; should have
significant bearing and weight on your discussions and determinations on this issue. We certainly would welcome
an opportunity to meet personally with you for more discussion as may be needed.

“REd Tipped Arrow” Hall

Three Affiliated Tribes
Fort Berthold Indian Reservation

C.C. Mark Fox
Maynard Demaray
KenRoyse '
John Fredericks

404 Fromtage Road ¥ New Town, North Dakota * 58763-9402
Photie; 701.627:4781 * Ext. 8112'% Fax: 701.627.3503
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