
APPENDIXC

HOUSE CONCURRENT RESOLUTION 3036
TESTIMONY OF LAWRENCE R. KLEMIN

SENATE JUDICIARY COMMITTEE
MARCH 9, 2011

Mr. Chairman and members of the Committee. I am Lawrence R. Klemin,
Representative from District 47 in Bismarck. I am here to testify in support of House
Concurrent Resolution 3036.

Section 13 of Article I of the North Dakota Constitution provides that a person accused
of a crime for which the person may be confined for a period of more than one year
has the right to a trial by jury of 12 persons. The crimes that the Constitution refers to
are all felonies. The right to a trial by jury is not required in the Constitution for
misdemeanors or infractions.

The maximum penalty for a Class A misdemeanor is one year's imprisonment, or a fine
of $2,000, or both. N.D.C.C. §12.1-32-01(5). The maximum penalty for a Class B
misdemeanor is thirty days' imprisonment, or a fine of $1 ,000, or both. N.D.C.C. §12.1
32-01 (6). The maximum penalty for an infraction is a fine of $500. However, a person
who has previously been convicted of an infraction may be sentenced as though
convicted of a Class B misdemeanor. In that case, the complaint must specify that the
offense is a misdemeanor. N.D.C.C. §12.1-32-01(7).

North Dakota statutory law provides that a person charged with the commission of a
felony or a misdemeanor has the right to a trial by jury. N.D.C.C. §29-01-06(5). The
defendant, whether in a felony case or in a misdemeanor case, may waive a trial by jury
and have a bench trial before the judge. N.D.C.C. §29-16-02.

In a Class A misdemeanor case, unless a jury trial is waived, the defendant has the
right to a trial by jury of 6 jurors, but can make a demand for a trial before 12 jurors. A
Class B misdemeanor case has trial by a jury of 6 jurors.

In 2009 and 2010, approximately 118 misdemeanor jury trials were held each year, at
an annual cost of $35,000 for jury compensation, plus mileage reimbursement. The
Supreme Court does not currently keep separate statistics on the number of Class A
and Class B jury trials, only the total number of misdemeanor trials.

The purpose of HCR 3036 is to conduct an interim study of misdemeanor jury trials, the
cost of the jury trials, and a review of the jury trial process in other states for similar
offenses. Since jury trials for misdemean"ors are not required by the Constitution, the
interim study could consider whether bench trials for either Class A or Class B
misdemeanors, or both, provide sufficient due process of law. Another possibility is the
elimination of any imprisonment for a Class B misdemeanor, with the maximum penalty
then limited to a monetary fine.

I urge support of the interim study provided for in HCR 3036.



Sixty-second Legislative Assembly of North Dakota
In Regular Session Commencing Tuesday, January 4, 2011

HOUSE CONCURRENT RESOLUTION NO. 3036
(Representatives Klemin, Boehning, Delmore)

(Senators Hogue, Nething, Olafson)

A concurrent resolution directing the Legislative Management to study the trial by jury rights of a person
charged with the commission of a misdemeanor, including the extent to which jury trials are
conducted in the state for cases involving misdemeanor offenses; the costs of jury trials for
misdemeanor offenses; the feasibility and desirability of eliminating the sentencing option of
imprisonment for Class B misdemeanors; a review of the jury trial process of other states; and
the right to a jury trial in civil traffic cases.

WHEREAS, Section 13 of Article I of the Constitution of North Dakota provides "[t]he right of trial by
jury shall be secured to all, and remain inviolate"; and

WHEREAS, Section 13 of Article I of the Constitution of North Dakota also provides a person
accused of a crime for which the person may be confined for a period of more than one year has the
right of trial by a jury of 12; and

WHEREAS, North Dakota Century Code Section 29-01-06 provides in all criminal prosecutions, the
party accused has the right to a speedy and public trial by an impartial jury; and

WHEREAS, the North Dakota Rules of Criminal Procedure provide if the defendant is entitled to a
jury trial, the trial must be by jury unless the defendant waives a jury trial in writing or in open court, the
prosecuting attorney consents, and the court approves; and

WHEREAS, the North Dakota Supreme Court has found a constitutional right to a jury trial in civil
traffic cases; and

WHEREAS, in 2009 and 2010 approximately 118 misdemeanor jury trials were held each year in
the state; and

WHEREAS, the annual cost of jury compensation for misdemeanor trials in the state is
approximately $35,000 plus mileage reimbursements;

NOW, THEREFORE, BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES OF NORTH
DAKOTA, THE SENATE CONCURRING THEREIN:

That the Legislative Management study the trial by jury rights of a person charged with the
commission of a misdemeanor, including the extent to which jury trials are conducted in the state for
cases involving misdemeanor offenses; the costs of jury trials for misdemeanor offenses; the feasibility
and desirability of eliminating the sentencing option of imprisonment for Class B misdemeanors; a
review of the jury trial process of other states; and the feasibility and desirability of eliminating a jury trial
right for civil traffic tickets; and

BE IT FURTHER RESOLVED, that the Legislative Management report its findings and
recommendations, together with any legislation required to implement the recommendations, to the
Sixty-third Legislative Assembly.
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Public Safety & Elections Task Force Calli Mental Health and Corrections September 22nd
at 2:00 pm EST

ALEC's Public Safety & Elections Task Force is forming a Mental Health Diversion
Subcommittee to deal with the issue of the large number ofmentally ill individuals who end up in
the criminal justice system. This new subcommittee will be chaired by Rep. Paul Ray (UT) and
Pat Nolan of Prison Fellowship Ministries.

Since the mass closure of state-run mental hospitals in the 1960's -80's, a large number of
mentally-ill individuals, upwards of300,000, now end up in jail and prisons.

Our special guest for the phone call will be Los Angeles County Sheriff Leroy Baca, who
commands the largest SheriffDepartment in the United States with a $2.4 billion budget. The Los
Angeles jail has unfortunately become one of the largest mental hospitals in the nation. Sheriff
Baca has ushered in a number of important reforms in this area to aid police in dealing
appropriately with these individuals.

Please join us on September 22 at 2:00 pm EST by calling (712) 432-0075 dial-in code 448313.
We would appreciate ifyou RSVP in advance to mhough@alec.org. All Task Force members are
encouraged to join the call.

For more information on this issue please check out the following:

http://www.floridasupremecourt.org/pub info/documents/11-14-2007 Mental Health Report.pdf

http://consensusproject.org/

Sincerely,

Michael Hough
ALEC Public Safety Resident Fellow
202-742-8530

American Legislative Exchange Council I 11 01 Vermont Ave., NW 11th Floor, Washington, DC 20005
ph: 202-466-3800 I fax: 202-466·3801 IOur website I Send to a friend

To opt out of this rewsletter, please click here
To unsubscribe from all of ALEC's electronic communications, please click here
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Prison sentence reductions may save $1 B
Bill with sweeping criminal justice reform likely to be enacted.
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COLUMBUS - Thousands ofnonviolent
Ohio prison inmates would have their
sentences reduced under a bill passed by the state Senate on
Wednesday in an effort to save the state nearly $1 billion in
prison costs.

The bill does the following:

• Directs judges to sentence nonviolent, first-time offenders to
community control, job training or treatment programs;

• Increases the threshold for felony theft from $500 to $1,000;

• Equalizes the penalties for crack and JXlwered cocaine and
reduces some of the mandatory sentences for marijuana and
hashish offenses;

• Makes prison officials justify why they are keeping parole
eligible inmates 65 or older;

• Allows early release for certain offenders after they have
served 80 percent oftheir sentence;

• Gives the state parole authorities options for penalizing
parolees who don't report to their officers, rather than sending
them back to prison;

• Creates sentencing alternatives for parents who fail to !BY
child support;

• Requires judges to justify giving stiffer sentences.

It also contains a provision that allows the state Department of
Rehabilitation and Correction to issue a certificate of
achievement and employability to ex-eons. Employers who
hire cert:iirate-holders would be immune from negligent
hiring claims.

If passed, the legislation will dramatically changehow Ohio
handles roughly 10,000 nonviolent first-time offenders,
50,000 state prison inmates and 260,000 people on
probation.

Legislative analyses predict the measure wrold ease prison
overcrowding and save taxpayers up to $78 million a year.

Ohio's prison population is on trackto grow to 55,000 by
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2018, up from 50,694today but state officials project that the
changes will reduce the inmate count to 46,000 by2015 by
diverting low-level, first-time offenders to co=unity
corrections and drug treatment programs.

The changes will allow the state to avdd spending $925
million to build and operate new prison beds over the next
severalyears.

The Senate voted 30-3 in favor ofHouse Bill 86 on
Wednesday. The House is expected to agree to Senate changes
to the bill as early as today, and then it goes to Gov. John
Kasich, who plans to sign it into law.

"I believe this is the most sweeping criminal justice reform bill
that we have passed, certainly, in the last 16 years," said state
Sen. Bill Seitz, R-Cincinnati, the primary driver behind the
reforms.

The package was three years in the making and won backing
from the Kasich and former Gov. Ted Strickland's
administrations, ACLU of Ohio, Buckeye Institute, Ohio
Supreme Court, Ohio Judicial Conference, Ohio Chamber of
Co=erce andothers.

The Ohio Prosecuting Attorneys Association opposed some
provisions, particularly allowing certain inmates to earn time
off their sentences if they complete treatment, education and
training programs and don't cause disciplinary problems
behind bars.

The state spends $1.7 billion a year to incarcerate inmates at
31 prisons and employ 13,338 workers, including 1,231 in the
Dayton area. The idea is to reserve the state prison beds,
which cost $24,000 a year on avera~, for the most violent
criminals and use less costly options for low-level offenders.

Local officials reacted pcsitively to some ofthe changes,
particularlythe plan to award a"certificate ofachievement
and employability" because they believe it will help ex
offenders once again become contributing members ofthe
community.

"I think it would help withcut question," said U.S. District About our ads
Judge WalterH. Rice. "Anything that represents that a given About our ads
person has taken positive steps to try to turn his or her life
around would help that person surmount the barrier ofhaving
a felony and having served prison time."

He said one barrier toemployment is businesses may fear a
civil lawsuit alleging negligent hiring ifthey knowingly hire an
ex-offender who gets in trouble on the job.

"I think this is big. The certificate provides a level ofcomfort
to employers," said Montgomery County Co=issioner
DebbieLieberman, who with Rice co-chairsthe county's ex
offender re-entry task force. "It's hard to sayifthe certificates
will really help themget ajob."

She, Rice andDayton City Commissioner Dean Lovelace also
praised the provision equalizing penalties for crack-eocaine
and powder-cocaine possession.
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"I think certainly the lack ofthat has affected persons of
color," said Lovelace, noting that blacks mve been
disproportionately imprisoned on crack cocaine charges.

Lieberman was lessenthusiastic about a provision requiring
prisons to justifywhythey are keeping parole-eligible inmates
65 or older and another provision that would allow release of

http://www.daytondailynews.com/news/ohio-news/prison-sentence-reductions-may-save-l... 9/15/2011
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inmates who have served 80 percent oftheir sentences.

"I don't think weve talked about these enough. I think it
should be done on a case-by-case basis," Lieberman said "Just
because you're 65 doesn't mean you're not going out to re
offend."

Lovelace and Rice both noted that releasing nonviolent
offenders into the community will only work ifthere is funding
for programs to provide them with services and keep the
community safe. Lovelace called it a "hollow gesture" to allow
for early releas~ but to not provide state funding for
programming.

"I like the idea of sending fewer people to prison as long as the
safety ofthe community isn't threatened," said Rice. "When I
say 'help' I don't mean 'hug a thug.' I mean give that person
some tools so they can succeed in the community."

The Associated Press contributed to this story.
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