














1

Advisory Commission on Intergovernmental Affairs
January 23, 2008
Fargo, ND

My name is Doug Goulding and I am an attorney.  I have been asked by the Grand Forks County
Citizens Coalition (GFC3) to testify before this Commission regarding the unrestricted grant of
extraterritorial zoning authority to cities, in particular with reference to the City of Grand Forks’
4- mile extraterritorial zone (ET zone).  GFC3 is a grassroots organization interested in
responsible local government, the protection of rural communities, and the protection of the land,
air, and water resources in the Grand Forks area.   GFC3's membership includes residents and
landowners in the City of Grand Forks’ 4-mile ET zone.  GFC3 is an affiliate of the Dakota
Resource Council.  

GFC3's Position:  We support limitations on extraterritorial zoning authority of cities.  We urge
the Commission to propose legislation which gives greater weight to the rights of ET zone
citizens, who have been deprived of the right to vote and the right of local self-governance.  ET
zone citizens have no political influence over the city governments that dictate land use rules and
make zoning decisions in the ET zone.  ET zone citizens have no effective protection against a
city making excessive land-use demands in its ET zone.  We urge the Commission to propose
legislation to address these imbalances.

Legislative Purpose: The legislature’s purpose in delegating extra-territorial zoning authority to
cities was to enable cities to plan for the orderly development of their adjacent fringe areas. 
Apple Creek Township v. City of Bismarck, 271 N.W.2d 583, 587 (N.D. 1978).  The cities
persuaded the legislature to give them extra-territorial zoning authority because, the cities argued,
the neighboring townships and overlying counties could not be trusted to do the job right.  From
the testimony I have heard today, the cities’ mistrust continues.  The cities advocate broad extra-
territorial zoning authority because, they claim, their neighboring townships and their over-lying
counties cannot be trusted to draft appropriate land-use plans, enact and administer appropriate
zoning regulations, and make appropriate permitting decisions.  As an example, a city cannot
trust a neighboring township to avoid issuing a permit for a feedlot adjacent to a city’s residential
subdivision.  

While some statutory safeguards for the interests of ET zone citizens have been fashioned, such
as the requirements for a zoning transition meeting and ET zone residents’ membership on city
zoning boards, the testimony today shows that these safeguards are flawed and ineffective.  The
cities are free to disregard a township’s concerns presented at a zoning transition meeting.  The
cities are free to have city resident super-majorities on their zoning boards, ensuring that a city’s
self-interest will always prevail over a competing interest of ET zone representatives.  The
current statutory safeguards do not adequately protect the interests of ET zone citizens.

Scope of Zoning Authority: In the 30 years since the Apple Creek Township decision, the zoning
authority of local governments has developed into a far-reaching power over land use with
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almost unbounded governmental discretion.  When reviewing local government zoning
decisions, courts employ a legal standard that is highly-deferential to the decision-making body. 
Courts will not review the wisdom of a zoning decision.  The only constraint on a local
government entity making zoning decisions is political accountability, other than the U.S.
Constitution, the North Dakota Constitution, and the North Dakota legislature.  Unwise zoning
decisions are subject primarily to the power of the citizens at the ballot box, to elect local
government officers who will make wise decisions and throw out of office those who will not. 
The touchstone of responsible local government is political accountability.

Political accountability:  There are virtually no constraints requiring a city to treat ET zone
citizens fairly.  Because city commissioners have no political accountability to ET zone citizens,
a city government exercising ET zoning authority is free to disregard the legitimate concerns of
ET zone citizens, is free to treat ET zone citizens unfairly, and is free to use city zoning powers
in the ET zone to excessively promote city interests.  Political accountability is required to
protect ET zone citizens from the excessive use of extraterritorial zoning authority entrusted to
the cities by the North Dakota legislature. 

Example of Excessive Use of City Zoning Authority – the City of Grand Forks:   Mr. Gengler,
Planner for the City of Grand Forks (City), testified that the City has submitted a pre-application
to the North Dakota Department of Health for a new municipal solid waste landfill facility.  A
municipal solid waste landfill facility is a high-impact land use.  A landfill is a source of air
pollution and water pollution, has heavy impacts on local infrastructure, and reduces property
values in the area where it is sited.  

The City plans to close its existing landfill and find a new site to bury municipal solid waste. 
The landfill is intended to serve the City of Grand Forks, the northeastern North Dakota region,
and the northwestern Minnesota region.  Six sections are candidates for the landfill site.  Each of
the candidate sections lies within the 2-4 mile band of Grand Forks’ ET zone.  The selection of
candidate sites is driven by the City’s self-interest in avoiding local zoning review, not by
consideration of environmental data which would identify the safest site or citizen input
regarding projected local impacts. 

The zoning decision-making at the local level consists entirely of the City amending its zoning
code to make a municipal solid waste landfill facility a permitted use in the ET zone.  That
means that the City Commissioners will decide where to put its landfill and operate its regional
landfill enterprise without notice and an opportunity for a hearing for area residents and
landowners, without an opportunity for area residents and landowners to provide input into a
siting decision that will be considered by an objective decision-making authority, and without
consideration of the imposition of conditions to protect area landowners and residents from the
adverse effects.      

Mr. Gengler testified that the North Dakota Department of Health and other state agencies will
review the suitability of the landfill sites.  However, state environmental laws are not a substitute
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for local zoning, rather, they are a supplement to local zoning.  State environmental laws are
intended to work hand-in-glove with the exercise of local government zoning authority.  State
agency review is not comprehensive – it operates on the premise that siting considerations for
solid waste management facilities will be reviewed at the local government level through a
reasoned and fair local government zoning process.  The State can grant a permit for a municipal
solid waste facility, but it is not effective unless the applicant receives local government zoning
approval.   

Furthermore, the current grant of extra-territorial zoning authority gives cities the benefits of
annexation with none of the burdens.  The City of Grand Forks plans to site a landfill in an area
where it has unbounded authority to regulate land use yet provides no police or fire protection, no
water or wastewater services, no road maintenance services -- no services whatsoever.  The site
is, from Grand Forks’ perspective, safely-located in the 2-4 mile ET band, an area which is
unlikely to be annexed by the City of Grand Forks within the next one hundred years.

But, most importantly, the City proposes to site a landfill where the citizens right to vote for the
persons making local land-use decisions has been taken away by the legislature.  Without the
grant of ET zoning authority to the City, the zoning process would have been under the authority
of the Grand Forks County Commissioners  – the ET zone citizens would have been afforded a
permit application and review process and a siting decision by the County Commissioners under
the Grand Forks County Zoning Code.  The ET residents have the right to vote for County
Commissioners; they do not have the right to vote for City Commissioners.  

Legislative balancing of interests: The crux of the issue is the legislature’s unrestricted grant of
ET zoning authority to cities.  The cities’ interest in orderly development in their ET zones must
be balanced with the ET citizens’ right of local self-governance and right to vote.  The rights of
ET citizens to local self-governance and the right to vote for elected officials who wield power
over them are fundamental and must be given substantial weight when the legislature considers
ET zoning legislation.  The ballot box has been taken away from the ET zone residents.  The City
of Grand Forks is exercising government power over state citizens who have no political
influence over the exercise of that power.  Therefore, there must be limits imposed which
prohibit a city from using its authority to promote its own interests with no meaningful public
input from affected citizens and no political accountability to affected citizens.  The ET zone
residents must be protected from the excessive demands of city interests.  As shown by the City
of Grand Forks example, that balance is sadly lacking in the current North Dakota statutes.

Recommendations:  

1.  Cities must be prevented from siting their high-impact uses in their ET zones with no
meaningful safeguards provided to ET zone citizens.  We advocate limits which prohibit a city
from acting like the City of Grand Forks, which plans to site a high-impact, polluting use in the
outer reaches of its ET zone with no local-government permitting process and no political
accountability to affected citizens.  There must be a balance that protects ET citizens’ right to
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have a voice in their governance but also serves the cities’ interests in orderly development of ET
zones.  Our current legislation is flawed – it pays lip service to the rights of ET residents, but
then writes the cities a blank check.

2.  The 4-mile zone for extra-territorial zoning of cities with populations greater than 25,000
persons is too big.  The size of the ET zone must be reasonably related to a city’s valid growth-
rate projections.  The area contained in the ET zone must be projected for development and
annexation within a reasonable period of time – not 100 to 200 years.  There is no reasonable
basis for defining a city’s fringe area to encompass twice the area of a city’s current territory,
which is the situation in Grand Forks.  

3.  In an ET zone, the zoning regulations enacted and the permitting decisions made must be
under the authority of an objective governing board with fair and adequate representation of ET
zone citizens.  The members of the governing board must be politically accountable to the
citizens affected by its governance. 
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