






























































































































































































































































































































of the individual or the individual's spouse, purportedly for services 
or assistance furnished by the transferee to the individual or the 
individual's spouse, may be treated as consideration for the transferred 
ineerne or asset services or assistance furnished unless: 

a. The transfer is made pursuant to a valid written contract entered 
into prior to rendering the services or assistance; 

b. The contract was executed by the individual or the individual's 
fiduciary who is not a provider of services or assistance under the 
contract; 

c. Compensation is consistent with rates paid in the open market for 
the services or assistance actually provided; and 

d. The parties' course of dealing included paying compensation upon 
rendering services or assistance, or within thirty days thereafter. 

8. A transfer is complete when the individual or the individual's spouse 
making the transfer has no lawful means of undoing the transfer or 
requiring a restoration of ownership. 

9. For purposes of this section: 

a. "Annuity" means a policy, certificate, contract, or other arrangement 
between two or more parties whereby one party pays money or 
other valuable consideration to the other party in return for the right 
to receive payments in the future, but does not mean an employee 
benefit that qualifies for favorable tax treatment under the Internal 
Revenue Code or a plan described in the Internal Revenue Code 
as a retirement plan under which contributions must end and 
withdrawals must begin by age seventy and one-half. 

b. "Average monthly cost of nursing facility care" means the cost 
determined by the department under section 1917(c)(1 )(E)(i)(ll) of 
the Act [42 U.S.C. 1396p(c)(1)(E)(i)(ll)]. 

c. "Fair market value" means: 

(1) In the case of a liquid asset that is not subject to reasonable 
dispute concerning its value, such as cash, bank deposits, 
stocks, and fungible commodities, one hundred percent of 
apparent fair market value; 

(2) In the case of real or personal property that is subject to 
reasonable dispute concerning its value: 

(a) If conveyed in an arm's-length transaction to someone 
not in a confidential relationship with the individual or 
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anyone acting on the individual's behalf, seventy-five 
percent of estimated fair market value; or 

(b) If conveyed to someone in a confidential relationship 
with the individual or anyone acting on the individual's 
behalf, one hundred percent of estimated fair market 
value; and 

(3) In the case of income, one hundred percent of apparent fair 
market value. 

d. "Major medical policy" includes any policy, certificate, or subscriber 
contract issued on a group or individual basis by any insurance 
company, nonprofit health service organization, fraternal benefit 
society, or health maintenance organization, which provides a 
plan of health insurance or health benefit coverage including 
medical, hospital, and surgical care, approved for issuance by the 
insurance regulatory body in the state of issuance, but does not 
include accident-only, credit, dental, vision, medicare supplement, 
long-term care, or disability income insurance, coverage issued as 
a supplement to liability insurance or automobile medical payment 
insurance, or a policy or certificate of specified disease, hospital 
confinement indemnity, or limited benefit health insurance. 

e. "Medicare" means the Health Insurance for the Aged and Disabled 
Act, title XVIII of the Social Security Act of 1965, as amended 
[42 U.S.C. 1395, et seq. ; Pub. L. 92-603; 86 Stat. 1370]. 

f. "Medicare supplement policy offering plan F benefits" means a 
policy, group, or individual accident and health insurance policy or a 
subscriber contract of a health service corporation or a health care 
plan of a health maintenance organization or preferred provider 
organization, other than a policy issued pursuant to a contract 
under section 1876 or 1833 of the Social Security Act [42 U.S.C. 
1395, et seq.] or an issued policy under a demonstration project 
authorized pursuant to amendments to the Social Security Act that: 

(1) Is advertised, marketed, or designed primarily as a 
supplement to reimbursements under medicare for the 
hospital, medical, or surgical expenses of persons eligible 
for medicare; 

(2) Is not a policy or contract of one or more employers or labor 
organizations, or the trustees of a fund established by one 
or more employers or labor organizations, or combination 
thereof, for employees or former employees, or combination 
thereof, or for members or former members, or combination 
thereof, of the labor organization; 
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(3) Is approved for issuance by the insurance regulatory body in 
the state of issuance; and 

(4) Includes: 

(a) Hospitalization benefits consisting of medicare part A 
coinsurance plus coverage for three hundred sixty-five 
additional days after medicare benefits end; 

(b) Medical expense benefits consisting of medicare part B 
coinsurance; 

(c) Blood provision consisting of the first three pints of 
blood each year; 

(d) Skilled nursing coinsurance; 

(e) Medicare part A deductible coverage; 

(f) Medicare part B deductible coverage; 

(g) Medicare part B excess benefits at one hundred percent 
coverage; and 

(h) Foreign travel emergency coverage. 

g. "Nursing care services" means nursing care provided in a medical 
institution, a nursing facility, a swing bed, the state hospital, or a 
home and community based services setting. 

h. "Relative" means a parent, child, stepparent, stepchild, 
grandparent, grandchild, brother, sister, stepbrother, stepsister, 
great-grandparent, great-grandchild, aunt, uncle, niece, nephew, 
great-great-grandparent, great-great-grandchild, great-aunt, 
great-uncle, first cousin, grandniece, or grandnephew, whether 
by birth or adoption, and whether by whole or half-blood, of the 
individual or the individual's current or former spouse. 

i. "Someone in a confidential relationship" includes an individual's 
attorney-in-fact, guardian, conservator, legal custodian, caretaker, 
trustee, attorney, accountant, or agent, and may include a relative 
or other person with a close and trusted relationship to the 
individual. 

j. "Uncompensated value" means the difference between fair market 
value and the value of any consideration received. 

1 0. The provisions of this section do not apply in determining eligibility for 
medicare savings programs. 
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11 . An individual disposes of assets or income when the individual, or 
anyone on behalf of the individual or at the request of the individual, 
acts or fails to act in a manner that effects a transfer, conveyance, 
assignment, renunciation, or disclaimer of any asset or income in which 
the individual had or was entitled to claim an interest of any kind. 

12. An individual who disposes of assets or income to someone in a 
confidential relationship is presumed to have transferred the assets 
or income to an implied trust in which the individual is the beneficiary 
and which is subject to treatment under section 75-02-02.1-31 .1. The 
presumption may be rebutted only if the individual shows: 

a. The compensation actually received by the individual for the assets 
or income disposed of was equal to at least one hundred percent 
of fair market value, in which case this section has no application; 
or 

b. The individual, having capacity to contract, disposed of the assets 
or income with full knowledge of the motives of the transferee and 
all other facts concerning the transaction which might affect the 
individual's own decision and without the use of any influence on 
the part of the transferee, in which case the transaction is governed 
by this section. 

13. An individual may demonstrate that an asset was transferred exclusively 
for a purpose other than to qualify for medicaid if, for a period of at 
least thirty-six consecutive months, beginning on the date the asset was 
transferred, the individual has in force home care and long-term care 
coverage, purchased on or before July 31, 2003, with a daily benefit at 
least equal to 1.25 times the average daily cost of nursing care for the 
year in which the policy is issued or an aggregate benefit at least equal 
to 1,095 times that daily benefit, and: 

a. For each such month during which the individual is not eligible 
for medicare benefits, the individual has in force a major medical 
policy that provides a lifetime maximum benefit of one million 
dollars or more, an annual aggregate deductible of five thousand 
dollars or less, and an out-of-pocket maximum annual expenditure 
per qualifying individual of five thousand dollars or less; and 

b. For each such month during which the individual is eligible 
for medicare benefits, the individual has in force a medicare 
supplement policy offering plan F benefits, or their equivalent. 

14. An individual may demonstrate that an asset was transferred exclusively 
for a purpose other than to qualify for medicaid if, for a period of at 
least thirty-six consecutive months, beginning on the date the asset 
was transferred, the individual has in force home health care coverage, 
assisted living coverage, basic care coverage, and skilled nursing 
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facility coverage, purchased on or after August 1, 2003, with a daily 
benefit at least equal to 1.57 times the average daily cost of nursing 
care for the year in which the policy is issued or an aggregate benefit 
at least equal to 1,095 times that daily benefit, and: 

a. For each month during which the individual is not eligible for 
medicare benefits, the individual has in force a major medical 
policy that provides a lifetime maximum benefit of one million 
dollars or more, an annual aggregate deductible of five thousand 
dollars or less, and an out-of-pocket maximum annual expenditure 
per qualifying individual of five thousand dollars or less; and 

b. For each such month during which the individual is eligible 
for medicare benefits, the individual has in force a medicare 
supplement policy offering plan F benefits, or their equivalent. 

15. An individual may demonstrate that an asset was transferred exclusively 
for a purpose other than to qualify for medicaid, if the asset was used 
to acquire an annuity, only if: 

a. The annuity is irrevocable and cannot be assigned to another 
person; 

b. The annuity is purchased from an insurance company or other 
commercial company that sells annuities as part of the normal 
course of business; 

c. The annuity provides substantially equal monthly payments such 
that the total annual payment in any year varies by five percent or 
less from the total annual payment of the previous year and does 
not provide for a balloon or deferred payment of principal or interest; 

d. The annuity will return the full principal and interest within the 
purchaser's life expectancy as determined by the department; and 

e. The monthly payments from the annuity, unless specifically ordered 
otherwise by a court of competent jurisdiction, do not exceed the 
maximum monthly maintenance needs allowance provided under 
subsection 1 of section 75-02-02.1-24. 

16. This section applies to transfers of income or assets made before 
February 8, 2006. 

History: Effective October 1, 1993; amended effective December 1, 1996; July 1, 
2003; June 1, 2004; May 1, 2006; April 1, 2008: January 1, 201 0. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c) 
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75-02-02.1-33.2. Disqualifying transfers made on or after February 8, 
2006. 

1. This section applies to transfers of income or assets made on or after 
February 8, 2006. 

2. Except as provided in subsections 6 and 15, an individual is ineligible for 
skilled nursing care, swing-bed, or home and community-based benefits 
if the individual or the individual's spouse disposes of assets or income 
for less than fair market value on or after the look-back date. The 
look-back date is a date that is sixty months before the first date on 
which the individual is both receiving skilled nursing care, swing-bed, or 
home and community-based services and has applied for benefits under 
this chapter, without regard to the action taken on the application. 

3. An applicant, recipient, or anyone acting on behalf of an applicant or 
recipient, has a duty to disclose any transfer of any asset or income 
made by or on behalf of the applicant or recipient, or the spouse of the 
applicant or recipient, for less than full fair market value: 

a. When making an application; 

b. When completing a redetermination; and 

c. If made after eligibility has been established, by the end of the 
month in which the transfer was made. 

4. The date that a period of ineligibility begins is the latest of: 

a. The first day of the month in which the income or assets were 
transferred for less than fair market value; 

b. The first day on which the individual is receiving nursing care 
services and would otherwise have been receiving benefits for 
institutional care but for the penalty; or 

c. The first day thereafter which is not in a period of ineligibility. 

5. a. The number of months and days of ineligibility for an individual shall 
be equal to the total cumulative uncompensated value of all income 
and assets transferred by the individual, or individual's spouse, on 
or after the look-back date divided by the average monthly cost or 
average daily cost, as appropriate, of nursing facility care in North 
Dakota at the time of the individual's first application. 

b. A fractional period of ineligibility may not be rounded down or 
otherwise disregarded with respect to any disposal of assets or 
income for less than fair market value. 
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c. Notwithstanding any contrary provisions of this section, in the 
case of an individual or an individual's spouse who makes 
multiple fractional transfers of assets or income in more than one 
month for less than fair market value on or after the look-back 
date established under subsection 2, the period of ineligibility 
applicable to such individual must be determined by treating the 
total, cumulative uncompensated value of all assets or income 
transferred during all months on or after the look-back date as one 
transfer and one penalty period must be imposed beginning on the 
earliest date applicable to any of the transfers. 

6. For purposes of this section, "assets" includes the purchase of a 
life estate interest in another individual's home unless the purchaser 
resides in the home for a period of at least one year after the date of 
the purchase. 

7. Except as limited by subdivision i of subsection 2 of section 
75-02-02.1-24, an individual shall not be ineligible for medicaid 
by reason of subsection 1 to the extent that: 

a. The assets transferred were a home, and title to the home was 
transferred to: 

(1) The individual's spouse; 

(2) The individual's son or daughter who is under age 
twenty-one, blind, or disabled; 

(3) The individual's brother or sister who has an equity interest in 
the individual's home and who was residing in the individual's 
home for a period of at least one year immediately before the 
date the individual became an institutionalized individual; or 

(4) The individual's son or daughter, other than a child described 
in paragraph 2, who was residing in the individual's home for 
a period of at least two years immediately before the date 
the individual began receiving nursing care services, and who 
provided care to the individual which permitted the individual 
to avoid receiving nursing care services; 

b. The income or assets: 

(1) Were transferred to the individual's spouse or to another for 
the sole benefit of the individual's spouse; 

(2) Were transferred from the individual's spouse to another for 
the sole benefit of the individual's spouse; 
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(3) Were transferred to, or to a trust established solely for the 
benefit of, the individual's child who is blind or disabled; or 

(4) Were transferred to a trust established solely for the benefit of 
an individual less than sixty-five years of age who is disabled; 

c. The individual makes a satisfactory showing that: 

(1) The individual intended to dispose of the income or assets, 
either at fair market value or other valuable consideration, 
and the individual had an objectively reasonable belief that 
fair market value or its equivalent was received; 

(2) The income or assets were transferred exclusively for a 
purpose other than to qualify for medicaid; or 

(3) For periods after the return, all income or assets transferred 
for less than fair market value have been returned to the 
individual; or 

d. The asset transferred was an asset excluded or exempted for 
medicaid purposes other than: 

(1) The home or residence of the individual or the individual's 
spouse; 

(2) Property that is not saleable without working an undue 
hardship; 

(3) Excluded home replacement funds; 

(4) Excluded payments, excluded interest on those payments, 
and excluded in-kind items received for the repair or 
replacement of lost, damaged, or stolen exempt or excluded 
assets; 

(5) Life estate interests; 

(6) Mineral interests; 

(7) An asset received from a decedent's estate during any 
period it is considered to be unavailable under subsection 5 
of section 75-02-02.1-25; or 

(8) An annuity. 

8. a. An individual shall not be ineligible for medicaid by reason of 
subsection 2 to the extent the individual makes a satisfactory 
showing that an undue hardship exists for the individual. Upon 
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imposition of a period of ineligibility because of a transfer of assets 
or income for less than fair market value, the department shall 
notify the applicant or recipient of the right to request an undue 
hardship exception. An individual may apply for an exception 
to the transfer of asset penalty if the individual claims that the 
ineligibility period will cause an undue hardship to the individual. A 
request for a determination of undue hardship must be made within 
ninety days after the circumstances upon which the claim of undue 
hardship is made were known or should have been known to the 
affected individual or the person acting on behalf of that individual 
if incompetent. The individual must provide to the department 
sufficient documentation to support the claim of undue hardship. 
The department shall determine whether a hardship exists upon 
receipt of all necessary documentation submitted in support of a 
request for a hardship exception. An undue hardship exists only if 
the individual shows that all of the following conditions are met: 

(1) Application of the period of ineligibility would deprive the 
individual of food, clothing, shelter, or other necessities of life 
or would deprive the individual of medical care such that the 
individual's health or life would be endangered; 

(2) The individual who transferred the assets or income, or on 
whose behalf the assets or income were transferred, has 
exhausted all lawful means to recover the assets or income 
or the value of the transferred assets or income, from the 
transferee, a fiduciary, or any insurer; 

(3) A person who would otherwise provide care would have no 
cause of action, or has exhausted all causes of action, against 
the transferee of the assets or income of the individual or 
the individual's spouse under North Dakota Century Code 
chapter 13-02.1, the Uniform Fraudulent Transfers Act, or any 
substantially similar law of another jurisdiction; and 

(4) The individual's remaining available assets and the remaining 
assets of the individual's spouse are less than the asset limit 
in subsection 1 of section 75-02-02.1-26 counting the value 
of all assets except: 

(a) A home, exempt under section 75-02-02.1-27, but not 
if the individual or the individual's spouse has equity 
in the home in excess of twenty-five percent of the 
amount established in the approved state plan for 
medical assistance which is allowed as the maximum 
home equity interest for nursing facility services or 
other long-term care services; 

(b) Household and personal effects; 
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(c) One motor vehicle if the primary use is for transportation 
of the individual, or the individual's spouse or minor, 
blind, or disabled child who occupies the home; and 

(d) Funds for burial of fi·;~e ttlousafld dollars or less YQ. 
to the amount excluded in subsection 3 of section 
75-02-02.1-28 for the individual and the individual 's 
spouse. 

b. Upon the showing required by this subsection, the department 
shall state the date upon which an undue hardship begins and, if 
applicable, when it ends. 

c. The agency shall terminate the undue hardship exception, if not 
earlier, at the time an individual, the spouse of the individual, or 
anyone with authority to act on behalf of the individual, makes 
any uncompensated transfer of income or assets after the undue 
hardship exception is granted. The agency shall deny any further 
requests for an undue hardship exception due to either the 
disqualification based on the transfer upon which the initial undue 
hardship determination was based, or a disqualification based on 
any subsequent transfer. 

9. If a request for an undue hardship waiver is denied, the applicant or 
recipient may request a fair hearing in accordance with the provisions 
of chapter 75-01-03. 

10. There is a presumption that a transfer for less than fair market value was 
made for purposes that include the purpose of qualifying for medicaid: 

a. In any case in which the individual's assets and the assets of the 
individual's spouse remaining after the transfer produce income 
which, when added to other income available to the individual and 
to the individual's spouse, total an amount insufficient to meet all 
living expenses and medical costs reasonably anticipated to be 
incurred by the individual and by the individual's spouse in the 
month of transfer and in the fifty-nine months following the month 
of transfer; 

b. In any case in which an inquiry about medicaid benefits was made, 
by or on behalf of the individual to any person, before the date of 
the transfer; 

c. In any case in which the individual or the individual's spouse was 
an applicant for or recipient of medicaid before the date of transfer; 

d. · In any case in which a transfer is made by or on behalf of the 
individual or the individual's spouse, if the value of the transferred 
income or asset, when added to the value of the individual's 
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other countable assets, would exceed the asset limits in section 
75-02-02.1-26; or 

e. In any case in which the transfer was made, on behalf of the 
individual or the individual's spouse, by a guardian, conservator, 
or attorney in fact, to a relative of the individual or the individual's 
spouse, or to the guardian, conservator, or attorney in fact or to 
any parent, child, stepparent, stepchild, grandparent, grandchild, 
brother, sister, stepbrother, stepsister, great-grandparent, 
great-grandchild, aunt, uncle, niece, or nephew, whether by 
birth, adoption, and whether by whole or half-blood, of the 
guardian, conservator, or attorney in fact or the spouse or former 
spouse of the guardian, conservator, or attorney in fact. 

11. An applicant or recipient who claims that income or assets were 
transferred exclusively for a purpose other than to qualify for medicaid 
must show that a desire to receive medicaid benefits played no part 
in the decision to make the transfer and must rebut any presumption 
arising under subsection 1 0. The fact, if it is a fact, that the individual 
would be eligible for the medicaid coverage for nursing care services, 
had the individual or the individual's spouse not transferred income or 
assets for less than fair market value, is not evidence that the income 
or assets were transferred exclusively for a purpose other than to 
qualify for medicaid. 

12. If a transfer results in a period of ineligibility under this section for an 
individual receiving nursing care services, and if the individual's spouse 
is otherwise eligible for medicaid and requires nursing care services, 
the remaining period of ineligibility shall be apportioned equally between 
the spouses. If one such spouse dies or stops receiving nursing care 
services, any months remaining in that spouse's apportioned period of 
ineligibility must be assigned or reassigned to the spouse who continues 
to receive nursing care services. 

13. No income or asset transferred to a parent, stepparent, child, stepchild, 
grandparent, grandchild, brother, sister, stepsister, stepbrother, 
great-grandparent, great-grandchild, aunt, uncle, niece, or nephew 
of the individual or the individual's spouse, purportedly for services 
or assistance furnished by the transferee to the individual or the 
individual's spouse, may be treated as consideration for the transferred 
income or asset services or assistance furnished unless: 

a. The transfer is made pursuant to a valid written contract entered 
into prior to rendering the services or assistance; 

b. The contract was executed by the individual or the individual's 
fiduciary who is not a provider of services or assistance under the 
contract; 
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c. Compensation is consistent with rates paid in the open market for 
the services or assistance actually provided; and 

d. The parties' course of dealing included paying compensation upon 
rendering services or assistance, or within thirty days thereafter. 

14. A transfer is complete when the individual or the individual's spouse 
making the transfer has no lawful means of undoing the transfer or 
requiring a restoration of ownership. 

15. For purposes of this section: 

a. "Annuity" means a policy, certificate, contract, or other arrangement 
between two or more parties whereby one party pays money or 
other valuable consideration to the other party in return for the right 
to receive payments in the future, but does not mean an employee 
benefit that qualifies for favorable tax treatment under the Internal 
Revenue Code or a plan described in the Internal Revenue Code 
as a retirement plan under which contributions must end and 
withdrawals must begin by age seventy and one-half. 

b. "Average monthly cost of nursing facility care" means the cost 
determined by the department under section 1917(c)(1)(E)(i)(ll) of 
the Act [42 U.S.C. 1396p(c)(1)(E)(i)(ll)]. 

c. "Fair market value" means: 

(1) In the case of a liquid asset that is not subject to reasonable 
dispute concerning its value, such as cash, bank deposits, 
stocks, and fungible commodities, one hundred percent of 
apparent fair market value; 

(2) In the case of real or personal property that is subject to 
reasonable dispute concerning its value: 

(a) If conveyed in an arm's-length transaction to someone 
not in a confidential relationship with the individual or 
anyone acting on the individual's behalf, seventy-five 
percent of estimated fair market value; or 

(b) If conveyed to someone in a confidential relationship 
with the individual or anyone acting on the individual's 
behalf, one hundred percent of estimated fair market 
value; and 

(3) In the case of income, one hundred percent of apparent fair 
market value. 
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d. "Major medical policy" includes any policy, certificate, or subscriber 
contract issued on a group or individual basis by any insurance 
company, nonprofit health service organization, fraternal benefit 
society, or health maintenance organization, which provides a 
plan of health insurance or health benefit coverage, including 
medical, hospital, and surgical care, approved for issuance by the 
insurance regulatory body in the state of issuance, but does not 
include accident-only, credit, dental, vision, medicare supplement, 
long-term care, or disability income insurance, coverage issued as 
a supplement to liability insurance or automobile medical payment 
insurance, or a policy or certificate of specified disease, hospital 
confinement indemnity, or limited benefit health insurance. 

e. "Medicare" means the Health Insurance for the Aged and Disabled 
Act, title XVIII of the Social Security Act of 1965, as amended [42 
U.S.C. 1395 et seq; Pub. L. 92-603; 86 Stat. 1370]. 

f. "Medicare supplement policy offering plan F benefits" means a 
policy, group, or individual accident and health insurance policy 
or a subscriber contract of a health service corporation or a 
health care plan of a health maintenance organization or preferred 
provider organization, other than a policy issued pursuant to a 
contract under section 1876 or 1833 of the Social Security Act 
[42 U.S.C. 1395 et seq.] or an issued policy under a demonstration 
project authorized pursuant to amendments to the Social Security 
Act that: 

(1) Is advertised, marketed, or designed primarily as a 
supplement to reimbursements under medicare for the 
hospital, medical, or surgical expenses of persons eligible 
for medicare; 

(2) Is not a policy or contract of one or more employers or labor 
organizations, or the trustees of a fund established by one 
or more employers or labor organizations, or combination 
thereof, for employees or former employees, or combination 
thereof, or for members or former members, or combination 
thereof, of the labor organization; 

(3) Is approved for issuance by the insurance regulatory body in 
the state of issuance; and 

(4) Includes: 

(a) Hospitalization benefits consisting of medicare part A 
coinsurance plus coverage for three hundred sixty-five 
additional days after medicare benefits end; 
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(b) Medical expense benefits consisting of medicare part B 
coinsurance; 

(c) Blood provision consisting of the first three pints of 
blood each year; 

(d) Skilled nursing coinsurance; 

(e) Medicare part A deductible coverage; 

(f) Medicare part B deductible coverage; 

(g) Medicare part B excess benefits at one hundred percent 
coverage; and 

(h) Foreign travel emergency coverage. 

g. "Nursing care services" means nursing care provided in a medical 
institution, a nursing facility, a swing-bed, the state hospital, or a 
home and community-based services setting. 

h. "Relative" means a parent, child , stepparent, stepchild , 
grandparent, grandchild , brother, sister, stepbrother, stepsister, 
great-grandparent, great-grandchild, aunt, uncle, niece, nephew, 
great-great-grandparent, great-great-grandchild, great-aunt, 
great-uncle, first cousin, grandniece, or grandnephew, whether 
by birth or adoption, and whether by whole or half-blood, of the 
individual or the individual's current or former spouse. 

i. "Someone in a confidential relationship" includes an individual's 
attorney in fact, guardian, conservator, legal custodian, caretaker, 
trustee, attorney, accountant, or agent, and may include a relative 
or other person with a close and trusted relationship to the 
individual. 

j. "Uncompensated value" means the difference between fair market 
value and the value of any consideration received. 

16. The provisions of this section do not apply in determining eligibility for 
medicare savings programs. 

17. An individual disposes of assets or income when the individual, or 
anyone on behalf of the individual or at the request of the individual, 
acts or fails to act in a manner that effects a transfer, conveyance, 
assignment, renunciation, or disclaimer of any asset or income in which 
the individual had or was entitled to claim an interest of any kind. 

18. An individual who disposes of assets or income to someone in a 
confidential relationship is presumed to have transferred the assets 
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or income to an implied trust in which the individual is the beneficiary 
and which is subject to treatment under section 75-02-02.1-31.1. The 
presumption may be rebutted only if the individual shows: 

a. The compensation actually received by the individual for the assets 
or income disposed of was equal to at least one hundred percent 
of fair market value, in which case this section has no application; 
or 

b. The individual, having capacity to contract, disposed of the assets 
or income with full knowledge of the motives of the transferee and 
all other facts concerning the transaction which might affect the 
individual's own decision and without the use of any influence on 
the part of the transferee, in which case the transaction is governed 
by this section. 

19. An individual may demonstrate that an asset was transferred exclusively 
for a purpose other than to qualify for medicaid if, for a period of at 
least thirty-six consecutive months, beginning on the date the asset was 
transferred, the individual has in force home care and long-term care 
coverage, purchased on or before July 31 , 2003, with a daily benefit at 
least equal to 1.25 times the average daily cost of nursing care for the 
year in which the policy is issued or an aggregate benefit at least equal 
to 1,095 times that daily benefit, and: 

a. For each such month during which the individual is not eligible 
for medicare benefits, the individual has in force a major medical 
policy that provides a lifetime maximum benefit of one million 
dollars or more, an annual aggregate deductible of five thousand 
dollars or less, and an out-of-pocket maximum annual expenditure 
per qualifying individual of five thousand dollars or less; and 

b. For each such month during which the individual is eligible 
for medicare benefits, the individual has in force a medicare 
supplement policy offering plan F benefits, or their equivalent. 

20. An individual may demonstrate that an asset was transferred exclusively 
for a purpose other than to qualify for medicaid if, for a period of at 
least thirty-six consecutive months, beginning on the date the asset 
was transferred, the individual has in force home health care coverage, 
assisted living coverage, basic care coverage, and skilled nursing 
facility coverage, purchased on or after August 1 , 2003, and before 
January 1, 2007, with a daily benefit at least equal to 1.57 times the 
average daily cost of nursing care for the year in which the policy is 
issued or an aggregate benefit at least equal to 1,095 times that daily 
benefit, and: 

a. For each month during which the individual is not eligible for 
medicare benefits, the individual has in force a major medical 
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policy that provides a lifetime maximum benefit of one million 
dollars or more, an annual aggregate deductible of five thousand 
dollars or less, and an out-of-pocket maximum annual expenditure 
per qualifying individual of five thousand dollars or less; and 

b. For each such month during which the individual is eligible 
for medicare benefits, the individual has in force a medicare 
supplement policy offering plan F benefits, or their equivalent. 

21. With respect to an annuity transaction which includes the purchase 
of, selection of an irrevocable payment option, addition of principal 
to, elective withdrawal from, request to change distribution from, or 
any other transaction that changes the course of payments from an 
annuity which occurs on or after February 8, 2006, an individual may 
demonstrate that an asset was transferred exclusively for a purpose 
other than to qualify for medicaid, if the asset was used to acquire an 
annuity, only if: 

a. The owner of the annuity provides documentation satisfactory 
to the department that names the department as the remainder 
beneficiary in the first position for at least the total amount 
of medical assistance paid on behalf of the annuitant or the 
department is named in the second position after the community 
spouse or minor or disabled child , and that establishes that any 
attempt by such spouse or a representative of such child to dispose 
of any such remainder shall cause the department to become 
the remainder beneficiary for at least the total amount of medical 
assistance paid on behalf of the annuitant; 

b. The annuity is purchased from an insurance company or other 
commercial company that sells annuities as part of the normal 
course of business; 

c. The annuity is irrevocable and neither the annuity nor payments 
due under the annuity may be assigned or transferred; 

d. The annuity provides substantially equal monthly payments of 
principal and interest that vary by five percent or less from the total 
annual payment of the previous year, and does not have a balloon 
or deferred payment of principal or interest; 

e. The annuity will return the full principal and interest within the 
purchaser's life expectancy as determined in accordance with 
actuarial publications of the office of the chief actuary of the social 
security administration; and 

f. All annuities owned by the purchaser produce total monthly gross 
income that: 

171 



(1) Does not exceed the minimum monthly maintenance needs 
allowance for a community spouse as determined by the 
department pursuant to 42 U.S.C. 1396r-5; and 

(2) \Nhen combined with the purchaser's other monthly income 
at the time the purchaser, the purchaser's spouse, the 
annuitant, or the annuitant's spouse applies for benefits 
under this chapter, does not exceed one hundred fifty 
percent of the minimum monthly maintenance needs 
allowance allowed for a community spouse as determined 
by the department pursuant to 42 U.S. C. 1396r-5. 

History: Effective April 1, 2008: amended effective January 1, 2010. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c) 

75-02-02.1-38.1. Post-eligibility treatment of income. Except in 
determining eligibility for workers with disabilities or children with disabilities, this 
section prescribes specific financial requirements for determining the treatment of 
income and application of income to the cost of care for an individual screened as 
requiring nursing care services who resides in a nursing facility, the state hospital, 
the Anne Carlsen facility, a residential treatment facility accredited by the joint 
commission on accreditation of healthcare organizations, or an intermediate care 
facility for the mentally retarded, or who receives swing-bed care in a hospital. 

1. The following types of income may be disregarded in determining 
medicaid eligibility: 

a. Occasional small gifts; 

b. For so long as 38 U.S.C. 5503 remains effective, ninety dollars of 
veterans administration improved pensions paid to a veteran, or a 
surviving spouse of a veteran, who has neither spouse nor child, 
and who resides in a medicaid-approved nursing facility; 

c. Payments to certain United States citizens of Japanese ancestry, 
resident Japanese aliens, and eligible Aleuts made under the 
Wartime Relocation of Civilians Reparations Act [50 U.S.C. 
App. 1989 et seq.]; 

d. Agent orange payments; 

e. German reparation payments made to survivors of the holocaust, 
and reparation payments made under sections 500 through 506 of 
the Austrian General Social Insurance Act; 

f. Netherlands reparation payments based on Nazi , but not 
Japanese, persecution during World War II [Pub. L. 1 03-286; 
42 U.S.C. 1437a, note]; 
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g. Radiation Exposure Compensation Act [Pub. L. 101-426; 42 U.S.C. 
2210, note]; and 

h. Interest or dividend income from liquid assets. 

2. The mandatory payroll deductions under the Federal Insurance 
Contributions Act (26 U.S.C. 3101 et seq.] and medicare are allowed 
from earned income. 

3. In establishing the application of income to the cost of care, the following 
deductions are allowed in the following order: 

a. The nursing care income level; 

b. Amounts provided to a spouse or family member for maintenance 
needs; 

c. The cost of premiums for health insurance in the month the 
premium is paid or prorated and deducted from income in the 
months for which the premium affords coverage; 

d. The cost of premiums for long-term care insurance carried by an 
individual or the individual's spouse in the month the premium is 
paid or prorated and deducted from income in the months for which 
the premium affords coverage; 

e. Medical expenses for necessary medical or remedial care that are 
each: 

(1) Documented in a manner which describes the service, the 
date of the service, the amount of cost incurred, and the name 
of the service provider; 

(2) Incurred in the month for which eligibility is being determined ... 
or was incurred in a prior month but was actually paid in 
the month for which eligibility is being determined and was 
not previously allowed as a deduction or offset of recipient 
liability, and was not applied previously to recipient liability; 

(3) Provided by a medical practitioner licensed to furnish the 
care; 

(4) Not subject to payment by any third party, including medicaid 
and medicare; 

(5) Not incurred for nursing facility services, swing-bed services, 
or home and community-based services during a period of 
ineligibility because of a disqualifying transfer; and 
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(6) Claimed; and 

f. The cost of services of an applicant's or recipient's guardian or 
conservator, up to a maximum equal to five percent of countable 
gross monthly income excluding nonrecurring lump sum payments. 

4. For purposes of this section, "premiums for health insurance" include 
any payments made for insurance, health care plans, or nonprofit health 
service plan contracts which provide benefits for hospital, surgical, and 
medical care, but do not include payments made for coverage which is: 

a. Limited to disability or income protection coverage; 

b. Automobile medical payment coverage; 

c. Supplemental to liability insurance; 

d. Designed solely to provide payments on a per diem basis, daily 
indemnity, or nonexpense-incurred basis; or 

e. Credit accident and health insurance. 

History: Effective July 1, 2003; amended effective June 1, 2004; May 1, 2006; 
April 1, 2008: January 1, 2010. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-38.2. Disregarded income. 

1. This section applies to an individual residing in the individual's own 
home or in a specialized facility, workers with disabilities coverage, 
children with disabilities coverage, and to the medicare savings 
programs, but does not apply to an individual receiving nursing care 
services in a nursing facility, the state hospital, the Anne Carlsen facility, 
a residential treatment facility accredited by the joint commission on 
accreditation of healthcare organizations, an intermediate care facility 
for the mentally retarded, or receiving swing-bed care in a hospital. 
The following types of income shall be disregarded in determining 
medicaid eligibility: 

a. Money payments made by the department in connection with foster 
care, subsidized guardianship, or the subsidized adoption program; 

b. Occasional small gifts; 

c. County general assistance that may be issued on an intermittent 
basis to cover emergency-type situations; 
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d. Income received as a housing allowance by a program 
sponsored by the United States department of housing and 
urban development or rent supplements or utility payments 
provided through a housing assistance program; 

e. Income of an individual living in the parental home if the individual 
is not included in the medicaid unit; 

f. Educational loans, scholarships, grants, awards, workers 
compensation, vocational rehabilitation payments, and work 
study received by a student, or any fellowship or gift, or portion of 
a gift, used to pay the cost of tuition and fees at any educational 
institution; 

g. In-kind income except in-kind income received in lieu of wages; 

h. Per capita judgment funds paid to members of the Blackfeet Tribe 
and the Gross Ventre Tribe under Pub. L. 92-254, to any tribe to pay 
a judgment of the Indian claims commission or the court of claims 
under Pub. L. 93-134, or to the Turtle Mountain Band of Chippewa 
Indians, the Chippewa Cree Tribe of Rocky Boy's Reservation, the 
Minnesota Chippewa Tribe, or the Little Shell Tribe of Chippewa 
Indians of Montana under Pub. L. 97 -403; 

i. Compensation received by volunteers participating in the action 
program as stipulated in the Domestic Volunteer Service Act of 
1973 [Pub. L. 93-113; 42 U.S.C. 4950 et seq.], including foster 
grandparents, older American community service program, retired 
senior volunteer program, service corps of retired executives, 
volunteers in service to America, and university year for action; 

j. Benefits received through the low income home energy assistance 
program; 

k. Training funds received from vocational rehabilitation; 

I. Training allowances of up to thirty dollars per week provided 
through a tribal native employment works program, or the job 
opportunity and basic skills program; 

m. Income tax refunds and earned income credits; 

n. Needs-based payments, support services, and relocation 
expenses provided through programs established under the 
Workforce Investment Act [29 U.S.C. 2801 et seq.], and through 
the job opportunities and basic skills program; 
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o. Income derived from submarginal lands, conveyed to Indian tribes 
and held in trust by the United States, as required by section 6 of 
Pub. L. 94-114 [42 U.S.C. 301 , note]; 

p. Income earned by a child who is a full-time student or a part-time 
student who is not employed one hundred hours or more per month; 

q. Payments from the family subsidy program; 

r. The first fifty dollars per month of current child support, received on 
behalf of children in the medicaid unit, from each budget unit that 
is budgeted with a separate income level; 

s. Payments made to recipients under title II of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 
(Pub. L. 91-646, 42 U.S.C. 4621 et seq.]; 

t. Payments made tax exempt as a result of section 21 of the Alaska 
Native Claims Settlement Act [Pub. L. 92-203]; 

u. Payments to certain United States citizens of Japanese ancestry, 
resident Japanese aliens, and eligible Aleuts made under the 
Wartime Relocation of Civilians Reparations Act [Pub. L. 1 00-383; 
50 U.S.C. App. 1989 et seq.]; 

v. Agent orange payments; 

w. A loan from any source that is subject to a written agreement 
requiring repayment by the recipient; 

x. The medicare part B premium refunded by the social security 
administration; 

Y· Payments from a fund established by a state as compensation for 
expenses incurred or losses suffered as a result of a crime; 

z. Temporary assistance for needy families benefit and support 
service payments; 

aa. Lump sum supplemental security income benefits in the month in 
which the benefit is received; 

bb. German reparation payments made to survivors of the holocaust 
and reparation payments made under sections 500 through 506 of 
the Austrian General Social Insurance Act; 
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cc. Assistance received under the Disaster Relief and Emergency 
Assistance Act of 1974 [Pub. L. 93-288; 42 U.S.C. 5121 et seq.], 
or some other federal statute, because of a presidentially declared 
major disaster, and interest earned on that assistance; 

dd. Refugee cash assistance or grant payments; 

ee. Payments from the child and adult food program for meals and 
snacks to licensed families who provide day care in their home; 

ff. Extra checks consisting only of the third regular payroll check 
or unemployment benefit payment received in a month by an 
individual who is paid biweekly, and the fifth regular payroll check 
received in a month by an individual who is paid weekly; 

gg. All income, allowances, and bonuses received as a result of 
participation in the job corps program; 

hh. Payments received for the repair or replacement of lost, damaged, 
or stolen assets; 

ii. Homestead tax credit; 

jj. Training stipends provided to victims of domestic violence by 
private, charitable organizations for attending their educational 
programs; 

kk. Allowances paid to children of Vietnam veterans who are born with 
spina bifida, or to children of women Vietnam veterans who are 
born with certain covered birth defects, under 38 U.S.C. 1805 or 
38 U.S.C. 1815; 

II. Netherlands reparation payments based on Nazi, but not 
Japanese, persecution during World War II (Pub. L. 1 03-286; 
42 U.S.C. 1437a, note]; 

mm. Radiation Exposure Compensation Act (Pub. L. 101-426; 42 U.S.C. 
2210, note]; 

nn. The first two thousand dollars per year of lease payments de~esited 
1ft derived from individual interests in Indian mefteys aeeeuftts ~ 
or restricted lands; 

oo. Interest or dividend income from liquid assets; tmd 

pp. Additional pay received by military personnel as a result of 
deployment to a combat zoneJ.!l.Q 
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rut. All wages paid by the census bureau for temporary employment 
related to census activities. 

2. For purposes of this section: 

a. "Full-time student" means a person who attends school on a 
schedule equal to a full curriculum; and 

b. "Student" means an individual who regularly attends and makes 
satisfactory progress in elementary or secondary school, general 
equivalency diploma classes, home school program recognized or 
supervised by the student's state or local school district, college, 
university, or vocational training, including summer vacation 
periods if the individual intends to return to school in the fall. 

History: Effective July 1, 2003; amended effective June 1, 2004; May 1, 2006; 
April 1, 2008: January 1, 2010. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-39. Income deductions. This section applies to an individual 
residing in the individual's own home or in a specialized facility, workers with 
disabilities coverage, children with disabilities coverage, and to the medicare 
savings programs, but does not apply to an individual receiving nursing care 
services in a nursing facility, the state hospital, the Anne Carlsen facility, a 
residential treatment facility accredited by the joint commission on accreditation of 
healthcare organizations, an intermediate care facility for the mentally retarded, or 
receiving swing-bed care in a hospital. No deduction not described in subsections 1 
through 14 may be allowed in determining medicaid eligibility. 

1. Except in determining eligibility for the medicare savings programs, 
the cost of premiums for health insurance may be deducted from 
income in the month the premium is paid or prorated and deducted 
from income in the months for which the premium affords coverage. 
In determining eligibility for the workers with disabilities coverage, 
the workers with disabilities enrollment fee and premiums are not 
deducted. In determining eligibility for the children with disabilities 
coverage, the children with disabilities premiums are not deducted. For 
purposes of this subsection, "premiums for health insurance" include 
payments made for insurance, health care plans, or nonprofit health 
service plan contracts which provide benefits for hospital, surgical, and 
medical care, but do not include payments made for coverage which is: 

a. Limited to disability or income protection coverage; 

b. Automobile medical payment coverage; 

c. Supplemental to liability insurance; 
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d. Designed solely to provide payments on a per diem basis, daily 
indemnity, or nonexpense-incurred basis; or 

e. Credit accident and health insurance. 

2. Except in determining eligibility for the medicare savings programs, 
medical expenses for necessary medical or remedial care may be 
deducted only if each is: 

a. Documented in a manner which describes the service, the date of 
the service, the amount of the cost incurred, and the name of the 
service provider; 

b. Incurred by a member of a medicaid unit in the month for which 
eligibility is being determined, or was incurred in a prior month 
but was actually paid in the month for which eligibility is being 
determined and was not previously allowed as a deduction or offset 
of recipient liability, and was not previously applied to recipient 
liability; 

c. Provided by a medical practitioner licensed to furnish the care; 

d. Not subject to payment by any third party, including medicaid and 
medicare; 

e. Not incurred for nursing facility services, swing-bed services, or 
home and community-based services during a period of ineligibility 
determined under section 75-02-02.1-33.1; and 

f. Claimed. 

3. Reasonable expenses such as food and veterinarian expenses 
necessary to maintain a service animal that is trained to detect seizures 
for a member of the medicaid unit. 

4. Except for a support payment withheld from an extra check that is 
disregarded, nonvoluntary child and spousal support payments may 
be deducted if actually paid by a member of the medicaid unit. 

5. The cost of premiums for long-term care insurance carried by an 
individual or the individual's spouse may be deducted from income in 
the month the premium is paid or prorated and deducted from income 
the months for which the premium affords coverage. No premium 
deduction may be made in determining eligibility for the medicare 
savings programs. 

6. Reasonable child care expenses, not otherwise reimbursed, may be 
deducted to the extent necessary to permit a caretaker or a spouse to 
work or participate in training. 
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7. With respect to each individual in the medicaid unit who is employed 
or in training, but who is not aged, blind, or disabled, thirty dollars may 
be deducted as a work or training allowance, but only if the individual's 
income is counted in the eligibility determination. 

8. Except in determining eligibility for the medicare savings programs, 
transportation expenses may be deducted if necessary to secure 
medical care provided for a member of the medicaid unit. 

9. Except in determining eligibility for the medicare savings programs, the 
cost of remedial care for an individual residing in a specialized facility, 
limited to the difference between the recipient's cost of care at the facility 
and the regular medically needy income level, may be deducted. 

10. A disregard of twenty dollars per month is deducted from any income, 
except income based on need, such as supplemental security income 
and need-based veterans' pensions. This deduction applies to all aged, 
blind, and disabled applicants or recipients, provided that: 

a. When more than one aged, blind, or disabled person lives together, 
no more than a total of twenty dollars may be deducted; 

b. When both earned and unearned income is available, this 
deduction must be made from unearned income; and 

c. When only earned income is available, this deduction must be 
made before deduction of sixty-five dollars plus one-half of the 
remaining monthly gross income made under subdivision b of 
subsection 13. 

11. Reasonable adult dependent car expenses for an incapacitated or 
disabled adult member of the medicaid unit may be deducted to 
the extent necessary to permit a caretaker or a spouse to work or 
participate in training. 

12. The cost to purchase or rent a car safety seat for a child through age ten 
is allowed as a deduction if a seat is not otherwise reasonably available. 

13. The deductions described in this subsection may be allowed only on 
earned income. 

a. For all individuals except aged, blind, or disabled applicants or 
recipients, deduct 

(1) Mandatory payroll deductions and union dues withheld, or 
ninety dollars, whichever is greater; 

(2) Mandatory retirement plan deductions; 
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(3) Union dues actually paid; and 

(4) Expenses of a nondisabled blind person, reasonably 
attributable to earning income. 

b. For all aged, blind, or disabled applicants or recipients, deduct 
sixty-five dollars plus one-half of the remaining monthly gross 
earned income, provided that, when more than one aged, blind, 
or disabled person lives together, no more than sixty-five dollars, 
plus one-half of the remaining combined earned income, may be 
deducted. 

14. A deduction may be made for the cost of services of an applicant's 
or recipient's guardian or conservator, up to a maximum equal to five 
percent of countable gross monthly income excluding nonrecurring 
lump sum payments. 

History: Effective December 1, 1991 ; amended effective December 1, 1991 ; 
July 1, 1993; July 1, 2003; June 1, 2004; April 1, 2008: January 1, 2010. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 

75-02-02.1-40. Income levels. 

1. Levels of income for maintenance shall be used as a basis for 
establishing financial eligibility for medicaid. The income levels 
applicable to individuals and units are: 

a. Categorically needy income levels. 

(1) Family coverage income levels established in the medicaid 
state plan are applied to the family coverage group. 
The family size is increased for each unborn child when 
determining the appropriate family size. 

(2) Except for individuals subject to the nursing care income 
level, the income level for categorically needy aged, blind, 
or disabled recipients is that which establishes supplemental 
security income eligibility. 

b. Medically needy income levels. 

(1) Medically needy income levels established in the medicaid 
state plan are applied when a medicaid individual or unit 
resides in the individual's or the unit's own home or in a 
specialized facility, and when a medicaid individual has been 
screened as requiring nursing care, but elects to receive 
home and community-based services. The family size 
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is increased for each unborn child when determining the 
appropriate family size. 

(2) The nursing care income level st'lall be fifty dollars per meAtA 
8M levels established in the medicaid state plan are applied 
to a resideAt residents receiving care in a nursing facility, an 
intermediate care facility for the mentally retarded, the state 
hospital, the Anne Carlsen facility, a residential treatment 
facility accredited by the joint commission on accreditation 
of healthcare organizations, or receiving swing-bed care in a 
hospital. 

(3) The community spouse income level for a medicaid eligible 
community spouse is subject to subdivision a, paragraph 1 
of subdivision b, or subdivision c. The level for an ineligible 
community spouse is the greater of two thousand two 
hundred sixty-seven dollars per month or the minimum 
amount permitted under section 1924(d)(3)(c) of the Act 
[42 U.S. C. 1396r-5(d)(3)(C)], as adjusted pursuant to section 
1924(g) of the Act [42 U.S.C. 1396r-5(g)]. 

(4) The income level for each ineligible family member in 
a spousal impoverishment prevention case is equal to 
one-third of an amount determined in accordance with section 
1924(d)(3)(A)(i) of the Act [42 U.S.C. 1396r-5(d)(3)(A)(i)], 
less the monthly income of that family member. For purposes 
of this paragraph, "family member" has the meaning given in 
subsection 1 of section 75-02-02.1-24. 

c. Poverty income level. 

(1) The income level for pregnant women and children under 
age six is equal to one hundred and thirty-three percent of 
the poverty level applicable to a family of the size involved. 
The family size is increased for each unborn child when 
determining the appropriate family size. 

(2) Qualified medicare beneficiaries. The income level for 
qualified medicare beneficiaries is equal to one hundred 
percent of the poverty level applicable to the family of the 
size involved. The income level applies regardless of living 
arrangement. 

(3) The income level for children aged six to nineteen is equal 
to one hundred percent of the poverty level applicable to a 
family of the size involved. The family size is increased for 
each unborn child when determining the appropriate family 
size. 
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(4) The income level for transitional medicaid benefits is equal 
to one hundred and eighty-five percent of the poverty level 
applicable to a family of the size involved. The family size 
is increased for each unborn child when determining the 
appropriate family size. 

(5) The income level for qualified working and disabled 
individuals is equal to two hundred percent of the poverty 
level applicable to the family of the size involved. The income 
level applies regardless of living arrangement. 

(6) The income level for specified low-income medicare 
beneficiaries is equal to one hundred twenty percent, of 
the poverty level applicable to a family of the size involved. 
The income level applies regardless of living arrangement. 

(7) The income level for qualified individuals is equal to one 
hundred thirty-five percent of the poverty level applicable 
to a family of the size involved. The income level applies 
regardless of living arrangement. 

(8) The income level for workers with disabilities is two hundred 
twenty-five percent of the poverty level applicable to a family 
of the size involved. The income level applies regardless of 
living arrangement. 

(9) The income level for children with disabilities is two hundred 
percent of the poverty level applicable to a family of the 
size involved. The income level applies regardless of living 
arrangement. 

2. Determining the appropriate income level in special circumstances. 

a. A child who is away at school is not treated as living independently, 
but shall be allowed the appropriate income level for one during 
all full calendar months. This is in addition to the income level 
applicable for the family unit remaining at home. 

b. A child who is living outside of the parental home, but who is not 
living independently, or a spouse who is temporarily living outside of 
the home to attend training or college, to secure medical treatment, 
because of temporary work relocation required by an employer, or 
for other reasons beyond the control of the spouse, shall be allowed 
a separate income level during all full calendar months during which 
the child or spouse lives outside the home. No separate income 
level is otherwise available. 

c. During a month in which an individual enters a specialized facility 
or leaves a specialized facility to return home, the individual shall 
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be included in the family unit in the home for the purpose of 
determining the family size and the appropriate income level. An 
individual residing in a specialized facility shall be allowed the 
appropriate medically needy, workers with disabilities, or children 
with disabilities income level for one during all full calendar months 
in which the individual resides in the facility. 

d. During a month in which an individual with eligible family members 
in the home enters or leaves a nursing facility to return home, 
or elects to receive home and community-based services or 
terminates that election, the individual shall be included in the 
family unit in the home for the purpose of determining the family 
size and the appropriate medically needy, workers with disabilities, 
or children with disabilities income level. An individual in a nursing 
facility shall be allowed fifty dollars to meet maintenance needs 
during all full calendar months in which the individual resides in the 
nursing facility. A recipient of home and community-based services 
shall be allowed the medically needy income level for one during 
all full calendar months in which the individual receives home and 
community-based services. In determining eligibility for workers 
with disabilities or children with disabilities coverage, individuals 
in a nursing facility, or in receipt of home and community-based 
services, will be allowed the appropriate workers with disabilities 
or children with disabilities income level for one during all full 
calendar months in which the individual resides in the facility. 

e. For an institutionalized spouse with an ineligible community 
spouse, the fifty dollar income level is effective in the month of 
entry, during full calendar months, and in the month of discharge. 
The ineligible community spouse and any other family members 
remaining in the home shall have the income levels described in 
paragraphs 3 and 4 of subdivision b of subsection 1. 

f. For a spouse electing to receive home and community based 
services, who has an ineligible community spouse, the medically 
needy income level for one is effective in the month the home and 
community-based services begin, during full calendar months, 
and in the month the home and community-based services are 
terminated. The ineligible community spouse and any other family 
members remaining in the home shall have the income levels 
described in paragraphs 3 and 4 of subdivision b of subsection 1. 

g. An individual with no spouse, disabled adult child, or child under 
age twenty-one at home who enters a nursing facility may receive 
the medically needy income level for one if a physician certifies 
that the individual is likely to return to the individual's home 
within six months. The six-month period begins with the first full 
calendar month the individual is in the nursing facility. If, at any 
time during the six-month period, the individual 's status changes 
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and the stay in the nursing facility is expected to exceed the six 
months, the individual may have only the nursing care income 
level beginning in the month following the month of the status 
change. An individual may receive the medically needy income 
level for only one six-month period per stay in a nursing facility. If 
an individual is discharged, then readmitted to a nursing facility, 
there must be a break of at least one full calendar month between 
the periods of institutionalization in order for the new stay to be 
considered a new period of institutionalization. 

History: Effective December 1, 1991; amended effective December 1, 1991 ; 
July 1, 1993; July 1, 2003; June 1, 2004; April 1, 2008: January 1. 2010. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 
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CHAPTER 75-02-02.2 

75-02-02.2-02. Application, redetennination, and eligibility periods. 

1. Application. 

a. Any individual who wishes to make application on behalf of a child 
for coverage must have the opportunity to do so without delay. 

b. An application is a written request for plan coverage to a county 
agency, the department, a disproportionate share hospital, as 
defined in section 1923(a)(1 )(A) of the Social Security Act [42 
U.S.C. 1396r-4(a)(1 )(A)], or a federally qualified health center, as 
described in section 1905(1)(2)(8) of the Social Security Act [42 
U.S.C. 1396d(I)(2)(B)]. 

c. A prescribed application form must be signed by the applicant 
or appropriate individual on behalf of the child applying for plan 
coverage. 

d. Information concerning eligibility requirements, available services, 
and the rights and responsibilities of applicants and recipients must 
be furnished to all who request it. 

e. The date of the application is the date a signed application is 
received by the department, a county agency, a disproportionate 
share hospital, or a federally qualified health center. The 
department, county agency, disproportionate share hospital, or 
federally qualified health center must document the data an 
application is received. 

2. Redetennination. 

a. The department or county agency must redetermine a recipient's 
eligibility at least annually. 

b. A recipient or anyone acting on a recipient's behalf has the same 
responsibility to furnish information during a redetermination 
of eligibility for coverage as an applicant has during the initial 
application. 

c. Plan coverage terminates on the last day of the last month of the 
annual period if a recipient fails to provide sufficient information to 
redetermine eligibility. 

3. Eligibility periods. 
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a. Eligibility for the children's health insurance program begins on the 
first day of the month following the month in which the eligibility 
determination is made. 

b. The coverage period ends at the earliest of: 

(1) The end of the twelve-month eligibility period; 

(2) The end of the month in which the recipient turns age 
nineteen; 

(3) The end of the month ffi prior to the first full month for which 
the recipient has obtained other creditable health insurance 
coverage; 

(4) The end of the month in which the recipient leaves the 
household; 

(5) The end of the month in which the recipient loses residency 
in the state; or 

(6) When the recipient's whereabouts are unknown and mail 
directed to the recipient is returned by the post office 
indicating no known forwarding address. 

History: Effective October 1, 1999; amended effective August 1, 2005: January 1. 
2.Qjj2, 

General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29-02; 42 USC 1397aa et seq. 

75-02-02.2-10. Eligibility criteria. 

1. Children ages birth through eighteen years of age are eligible for plan 
coverage provided all other eligibility criteria are met. Coverage for 
children who are eighteen years of age will continue through the last 
day of the month in which the child turns nineteen years of age. 

2. A child who has current creditable health insurance coverage or has 
coverage which is available at no cost, as defined in section 2701 (c) 
of the Public Health Service Act [42 U.S.C. 300gg(c)] is not eligible for 
plan coverage. 

3. A child is not eligible for plan coverage if a family member voluntarily 
terminated either employer-sponsored or individual health insurance 
coverage of the child within six months of the date of application unless: 

a. The health insurance coverage was terminated due to the 
involuntary loss of employment; 
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b. The health insurance coverage was terminated through no fault of 
the family member who had secured the coverage; or 

c. The health insurance coverage was terminated by a household 
member who is actively engaged in farming in a county which is 
declared a federal disaster area. 

4. Except as provided in subsection 6, the public institution provisions of 
section 75-02-02.1-19 apply to healthy steps applicants and recipients. 

5. A child who meets current medicaid eligibility criteria in the month for 
which plan coverage is determined is not eligible for plan coverage 
unless the child would otherwise be eligible for the medically needy 
medicaid program with a recipient liability. Such child may be enrolled 
in either the healthy steps program or the medically needy medicaid 
program. 

6. A child who resides in an institution for mental disease at the time an 
eligibility determination is made is not eligible for plan coverage. A 
child who enters an institution for mental disease while receiving plan 
coverage may remain eligible for coverage. 

7. If the department estimates that available funds are insufficient to allow 
plan coverage for additional applicants, the department may take any 
action appropriate to avoid commitment of funds in excess of available 
funds including denying applications and establishing waiting lists not 
forbidden by title XXI of the Social Security Act [42 U.S.C. section 
1397aa et seq.] or regulations adopted thereunder. If federal children's 
health insurance program funding decreases, the department may 
decrease the income eligibility limit to accommodate the decrease in 
federal funding. 

8. A social security number must be furnished as a condition of eligibility 
for each child for whom benefits are sought except for: 

a. A newborn child beginning on the date of birth and for the remaining 
days of the current eligibility period; and 

b. Children who have applied for, but not yet received, social security 
numbers. 

History: Effective October 1, 1999; amended effective April 1, 2002; August 1, 
2005: January 1. 2010. 
General Authority: NDCC 50-29 
Law Implemented: NDCC 50-29; 42 USC 1397aa et seq. 
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CHAPTER 75-02-06 

75-02-06-03. Depreciation. 

1. Ratesetting principles require that payment for services includes 
depreciation on all capital assets used to provide necessary services. 

a. Capital assets that may have been fully or partially depreciated on 
the books of the provider, but are in use at the time the provider 
enters the program, may be depreciated. The useful lives of 
such assets are considered not to have ended and depreciation 
calculated on the revised extended useful life is allowable. To 
properly provide for costs or the valuation of such assets, an 
appraisal is required if the provider has no historical cost records 
or has incomplete records of the capital assets. 

b. A depreciation allowance is permitted on assets used in a normal 
standby or emergency capacity. 

c. If any depreciated personal property asset is sold or disposed of 
for an amount different than its undepreciated value, the difference 
represents an incorrect allocation of the cost of the asset to the 
facility and must be included as a gain or loss on the cost report. 
The facility shall use the sale price in computing the gain or loss on 
the disposition of assets. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. All 
accelerated methods of depreciation, including depreciation 
options made available for income tax purposes, such as those 
offered under the asset depreciation range system, may not be 
used. The method and procedure for computing depreciation must 
be applied on a basis consistent from year to year and detailed 
schedules of individual assets must be maintained. If the books 
of account reflect depreciation different than that submitted on the 
cost report, a reconciliation must be prepared by the facility. 

b. Except as provided in subdivision c, a provider shall apply 
the same methodology for determining the useful lives of all 
assets purchased after June 30, 1995. If a composite useful life 
methodology is chosen, the provider may not thereafter use the 
depreciation guidelines without the department's written approval. 
The provider shall use, at a minimum, the depreciation guidelines 
to determine the useful life of buildings and land improvements. 
The provider may use: 

(1) A composite useful life of ten years for all equipment except 
automobiles and five years for automobiles; or 
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(2) The useful lives for all equipment identified in the depreciation 
guidelines and a useful life of ten years for all equipment not 
identified in the depreciation guidelines. 

c. A provider acquiring assets as an ongoing operation shall use as a 
basis for determining depreciation: 

(1) The estimated remaining life, as determined by a qualified 
appraiser, for land improvements, buildings, and fixed 
equipment; and 

(2) A composite remaining useful life for movable equipment, 
determined from the seller's records. 

3. Acquisitions. 

a. If a depreciable asset has, at the time of its acquisition, a historical 
cost of at least one thousand dollars, its cost must be capitalized 
and depreciated over the estimated useful life of the asset. Cost 
incurred during the construction of an asset, such as architectural, 
consulting and legal fees, and interest, must be capitalized as a 
part of the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand dollars 
per project on equipment or buildings must be capitalized and 
depreciated over the remaining useful life of the equipment 
or building repaired or maintained, or one-half of the original 
estimated useful life, whichever is greater. 

4. Proper records must provide accountability for the fixed assets and 
provide adequate means by which depreciation can be computed and 
established as an allowable resident-related cost. Tagging of major 
equipment items is not mandatory, but alternate records must exist to 
satisfy audit verification of the existence and location of the assets. 

5. Donated assets, excluding assets acquired as an ongoing operation, 
may be recorded and depreciated based on their fair market value. In 
the case where the provider's records do not contain the fair market 
value of the donated asset, as of the date of the donation, an appraisal 
may be made. The appraisal must be made by a recognized appraisal 
expert and may be accepted for depreciation purposes. The useful life 
of a donated asset must be determined in accordance with subsection 2. 
The facility may elect to forego depreciation on a donated asset thereby 
negating the need for a fair market value determination. 

6. Basis for depreciation of assets acquired as an ongoing operation. 
Determination of the cost basis of a facility and its depreciable assets 
of an ongoing operation depends on whether or not the transaction is 
a bona fide sale. Should the issue arise, the purchaser has the burden 
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of proving that the transaction was a bona fide sale. Purchases where 
the buyer and seller are related organizations are not bona fide. 

a. The cost basis of a facility and its depreciable assets acquired in a 
bona fide sale after July 1, 1985, is limited to the lowest of: 

(1) Purchase price paid by the purchaser; 

(2) Fair market value at the time of the sale; or 

(3) The seller's cost basis, increased by one-half of the increase 
in the consumer price index for all urban consumers, United 
States city average, all items, from the date of acquisition 
by the seller to the date of acquisition by the buyer, less 
accumulated depreciation recognized for cost reporting 
purposes. 

b. In a sale not bona fide, the cost basis of an acquired facility and 
its depreciable assets is the seller's cost basis, less accumulated 
depreciation recognized for cost reporting purposes as of the end 
of the report year immediately preceding the date of acquisition by 
the buyer. 

c. The cost basis of a facility and its depreciable assets acquired by 
donation or for a nominal amount is the cost basis of the seller or 
donor, less accumulated depreciation recognized for cost reporting 
purposes as of the end of the report year immediately preceding the 
date of acquisition by the buyer or donee. 

d. In order to calculate the increase over the seller's cost basis, an 
increase may be allowed, under subdivision a, only for assets with 
a historical cost basis established separately and distinctly in the 
seller's depreciable asset records. 

e. An adjustment may not subsequently be allowed for any 
depreciable cost disallowed in rate periods prior to January 1, 
2006. 

f. For purposes of this subsection, "date of acquisition" means the 
date when ownership of the depreciable asset transfers from 
the transferor to the transferee such that both are bound by the 
transaction. For purposes of transfers of real property, the date 
of acquisition is the date of delivery of the instrument transferring 
ownership. For purposes of titled personal property, the date of 
acquisition is the date the transferee receives a title acceptable for 
registration. For purposes of all other capital assets, the date of 
acquisition is the date the transferee possesses both the asset and 
an instrument, describing the asset, which conveys the property 
to the transferee. 
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g. For rate years beginning on or after January 1, 2006, the limitations 
of paragraph 3 of subdivision a shall not apply to the valuation basis 
of assets acquired as an ongoing operation between July 1, 1985, 
and July 1, 2000. 

7. A per bed cost limitation based on single and double occupancy must 
be used to determine the total allowable cost basis of buildings and fixed 
equipment for a facility with construction, renovation, or remodeling. 

a. Effective August 1, 2007 July 1, 2009, the per bed limitation 
basis for double occupancy is $88,872 $112,732 and for a single 
occupancy is $133,308 $169,098. 

b. The per bed limitation basis for single occupancy must be 
calculated using the limitation determined in subdivision a, 
multiplied by 1.5. 

c. The double and single occupancy per bed limitation must be 
adjusted annually on July first, using the increase, if any, in the 
consumer price index for all urban consumers, United States 
city average, all items, for the twelve-month period ending the 
preceding May thirty-first. 

d. The per bed limitation in effect at the time a construction, 
renovation, or remodeling project is put in service must be 
multiplied times the number of beds in double and single 
occupancy rooms to establish the maximum allowable cost 
basis of buildings and fixed equipment. 

e. The cost basis of a facility's buildings and fixed equipment must 
be limited to the lower of the recorded cost of total facility buildings 
and fixed equipment or the per bed limitation. 

f. The per bed limitation is not applicable to projects started or 
approved by the state health council before July 1, 1994. 

g. For rate years beginning after December 31 , 2007, the limitations of 
subdivision a do not apply to the valuation basis of assets acquired 
as a result of a natural disaster before December 31 , 2006. The 
provisions of this subsection may not be applied retroactively to any 
rate year before January 1, 2008. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; January 1, 1992; 
November 22, 1993; January 1, 1996; January 1, 1998; July 2, 2003; September 7, 
2007: July 1, 2009. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-02-06-16.2. One-time adjustments for legislatively approved cost 
increases . 

.1.. The department shall increase rates otherwise established by this 
chapter for supplemental payments or one-time adjustments to 
historical costs approved by the legislative assembly. 

2. Any additional funds made available by the supplemental payments 
or one-time adjustments must be used for the legislatively prescribed 
purpose and are subject to audit. If the department determines that the 
funds were not used for the appropriate purpose. an adjustment must 
be made in accordance with subsection 5 of section 75-02-06-16. 

History: Effective July 1. 2009. 
General Authority: NOCC 50-24.1-04. · 50-24.4-02 
Law Implemented: NDCC 50-24.4 
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CHAPTER 75-02-07.1 

75-02-07.1-26. One-time adjustments. 

1. Adjustments to meet licensure standards. 

a. The department may provide for an increase in the established 
rate for additional costs incurred to meet licensure standards. The 
survey conducted by the state department of health must clearly 
require that the facility take steps to correct deficiencies dealing 
with resident care. The plan of correction must identify the salary or 
other costs increased to correct the deficiencies cited in the survey 
process. 

b. The facility shall submit a written request to the department 
within thirty days of submitting the plan of correction to the state 
department of health. The request must: 

( 1) Include a statement that costs or staff numbers have not been 
reduced for the report year immediately preceding the state 
department of health's licensure survey; 

(2) Identify the number of new staff or additional staff hours 
and the associated costs required to meet the licensure 
standards; 

(3) Provide a detailed list of any other costs necessary to meet 
licensure standards; 

(4) Describe how the facility shall meet licensure standards if the 
adjustment is received , including the number and type of staff 
to be added to the current staff and the projected salary and 
fringe benefit cost for the additional staff; and 

(5) Document that all available resources, including efficiency 
incentives, if used to increase staffing, are not sufficient to 
meet licensure standards. 

c. The department shall review the submitted information and may 
request additional documentation or conduct onsite visits. 

d. If an increase in costs is approved, the adjustment must be 
calculated based on the costs necessary to meet licensure 
standards less any incentives included when calculating the 
established rate. The net increase must be divided by resident 
days and the amount calculated must be added to the established 
rate. This rate must then be subject to any rate limitations that 
may apply. 
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e. Any additional funds provided must be used in accordance with the 
facility's written request to the department and are subject to audit. 
If the department determines that the funds were not used for the 
intended purpose, an adjustment must be made in accordance with 
section 75-02-07.1-23. 

f. If the actual cost of implementation exceeds the amount included 
in the adjustment, no retroactive settlement may be made. 

2. Adjustments for unforeseeable expenses. 

a. The department may provide for an increase in the established 
rate for additional costs incurred to meet major unforeseeable 
expenses. The expenses must be resident related and beyond the 
control of those responsible for the management of the facility. 

b. Within sixty days after first incurring the unforeseeable expense, 
the facility shall submit to the department a written request 
containing : 

(1) An explanation as to why the facility believes the expense 
was unforeseeable; 

(2) An explanation as to why the facility believes the expense 
was beyond the managerial control of the owner or 
administrator of the facility; and 

(3) A detailed breakdown of the unforeseeable expenses by 
expense line item. 

c. The department shall base its decision on whether the request 
clearly demonstrates that the economic or other factors that caused 
the expense were unexpected and arose because of conditions that 
could not have been anticipated by management based on their 
background and knowledge of basic care industry and business 
trends. 

d. The department shall review the submitted information and may 
request additional documentation or conduct onsite visits. If 
an increase in costs is approved, the established rate must be 
adjusted upward not to exceed the limit rate. 

e. Any additional funds provided must be used to meet the 
unforeseeable expenses outlined in the facility's request to 
the department and are subject to audit. If the department 
determines that the funds were not used for the intended 
purpose, an adjustment must be made in accordance with section 
75-02-07.1-23. 
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3. Adjustments for salary and benefit enhancements. 

a. The department may provide for a salary and benefit enhancement 
rate. A facility must submit a plan detailing enhancements fer 
empleyee salary and benefits at least ferty five days prier te the 
implementation ef the enhancement by the facility. 

b. The salary and benefit enhancement rate shall be added to the 
personal care f8te and room and board rates otherwise established 
under this chapter for the rate years beginning July 1 , ~ 2.0.0.9., 
and July 1, ~ .2.Q1Q. The enhancement rate may not be effective 
before the implementation date of the enhancement by the facility. 

c. The salary and benefit enhancement rate may net eMceed ene 
dellar and eighty twe cents fer the rate year beginning duly 1 , 
~ For the rate year beginning July 1, ~ .2.Q1Q, the salary 
and benefit enhancement rate effective July 1, ~ 2.0.0.9., shall 
be reduced by one-twelfth for each month the costs related to 
the implementation of the enhancement are included in the cost 
report used to establish the facility's July 1, ~ 2010, rate 
and then increased by the adjustment factor set forth in section 
75-02-07.1-21. 

d. Any additional funds provided must be used to provide the salary 
and benefit enhancements eutlined in the facility's plan and are 
subject to audit. If the department determines that the funds were 
not used for the intended purpose, an adjustment must be made in 
accordance with section 75-02-07.1-23. 

History: Effective July 1, 1996; amended effective July 1, 1998; July 1, 2001 ~ 
July 1. 2009. 
General Authority: NDCC 50-06-16, 50-24.5-02(3) 
Law Implemented: NDCC 50-24.5-02(3) 
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TITLE 89 

STATE WATER COMMISSION 
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JANUARY 2010 

CHAPTER 89-03-03 

89-03-03-02. Definition of domestic rural use. For the purpose of North 
Dakota Century Code section 61-04-01 .1, "domestic rural use" means two or more 
family units or households obtaining water from the same system for personal 
needs and for household purposes, including, but not limited to, heating, drinking, 
washing, sanitary, and culinary uses; irrigation of land not exceeding one aefe 
[.40 heetafe) five acres [2.0 hectares] in area for each family unit or household for 
noncommercial gardens, orchards, lawns, trees, or shrubbery; and for household 
pets and domestic animals kept for household sustenance and not for sale or 
commercial use. 

History: Effective November 1, 1989; amended effective January 1. 2010. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-04-01.1 
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CHAPTER 89-10-01 

89-10-01-03. Definitions. The following definitions apply to this article: 

1. "Authorization" means a permit, easement, lease, or management 
agreement approved and granted by the state engineer after 
application; and the authority granted in sections 89-10-01-10 and 
89-10-01-19. 

2. "Boardwalk" means a walk constructed of planking. 

3. "Domestic use" means the use of water for household purposes and 
irrigation of gardens, lawns. and shrubbery surrounding a house. 
"Domestic use" does not include the use of water for irrigation of more 
than five acres [2.0 hectares] and the use of water for carrying on a 
business. 

4. "Grantee" means the person, including that person's assigns, 
successors, and agents who are authorized pursuant to an 
authorization. 

4:- 5. "Navigable waters" means any waters which were in fact navigable at 
time of statehood, that is, were used or were susceptible of being used 
in their ordinary condition as highways for commerce over which trade 
and travel were or may have been conducted in the customary modes 
of trade on water, including the Missouri River, the Yellowstone River, 
the Red River of the North from Wahpeton to the Canadian border, the 
Bois De Sioux River from Wahpeton to the South Dakota border, the 
James River, the Upper Des Lacs Lake, Devils Lake, Painted Woods 
Lake, and Sweetwater Lake. 

5:- 6.. "Ordinary high watermark" means that line below which the action of 
the water is frequent enough either to prevent the growth of vegetation 
or to restrict its growth to predominantly wetland species. Islands 
in navigable waters are considered to be below the ordinary high 
watermark in their entirety. 

&. L "Project" means any activity which occurs either partially or wholly on 
sovereign lands. 

=!-: a. "Riparian owner" means a person who owns land adjacent to navigable 
waters or the person's authorized agent. 

8:- .9.:. "State engineer" means the state officer provided for in North Dakota 
Century Code section 61-03-01 or any of the state engineer's 
employees or authorized agents. 
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9:- 1 0. "Structure" means something that is formed from parts, and includes 
boat docks, boat ramps, and water intakes. 

History: Effective November 1, 1989; amended effective August 1, 1994; April 1, 
2008; April 1, 2009: January 1, 2010. 
General Authority: NDCC 28-32-02, 61 -03-13 
Law Implemented: NDCC 61-33 

89-10-01-10. Projects not requiring a permit. The following projects do 
not require a permit: 

1. Boat docks if all of the following conditions are satisfied: 

a. They are constructed, operated, and maintained by the riparian 
owner or the riparian owner's lessee for the riparian owner's or 
lessee's personal use; 

b. The dock is used only for embarkation, debarkation, moorage of 
boats, water intakes, or recreation; 

c. Only clean, nonpolluting materials are used; 

d. The total length of the dock over the surface of the water does not 
extend more tnan exceed twenty-five feet [7.6 meters] ifl lengtn 
from the edge of the water on a river and fifty feet [15.24 meters] 
in length from the edge of the water on a lake, and there is no 
unreasonable interference with navigation or access to an adjacent 
riparian owner's property; 

e. The dock is connected to a point above the ordinary high watermark 
by a boardwalk that does not exceed twenty-five feet [7.6 meters] 
in length, and is removed from below the ordinary high watermark 
each fall; and 

f. There is no excavation or filling below tne ordinary high watermark 
in excess of that authorized in subsection 4; and 

g:- Upon abandonment, the grantee restores the bank as closely as 
practicable to its original condition. 

2. Boat ramps if all of the follo·.ving conditions are satisfied: 

a:- They are constructed, operated, and maintained by the riparian 
owner or tne riparian owner's lessee for the riparian owner's or 
lessee's personal use; 

b:- Exea·e~ation of the bank is limited to the miflimum widtn necessary 
for the placement of a single lane boat ramp adjacent to privately 
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awned prepefty or a double lane beat ramp adjacent te publicly 
evlfled preper=ty; 

e:- Material excavated from the bank is removed te a location above 
the ordinary nigh watermark; 

tt.- Only such clean, nonpolluting fill and riprap material free ef waste 
metal, organic materials, and unsightly debris are placed bela·,, the 
ordinary nigh watermark as necessary te construct and stabilize the 
beat ramp; and 

e:- Upon abandonment, the grantee restores the bank as closely as 
practicable te its original condition. 

& Water intakes if all of the following conditions are satisfied: 

a. They are constructed, operated, and maintained by the riparian 
owner or the riparian owner's lessee for riparian owner's or lessee's 
personal domestic use; .and. 

b. Excavation ef the bank is limited te the minimum width necessary 
te install and maintain the water intake; 

e:- Materials excavated from the bank are removed te a location abe\·e 
the ordinary nigh watermark; 

tt.- The intake is entirely removed from sovereign lands each fall-;-aM ... 

e:- Upon abandonment, the grantee restores the bank as closely as 
practicable to its original condition. 

4; Dredging er filling if all of the fallowing conditions are satisfied: 

8:" The work is completed and maintained by the riparian owner or the 
riparian owner's lessee; 

lr. The amount of dredge or fill material does nat exceed ten cubic 
yards as part ef a single and complete project; 

e:- Ne stream diversion results; 

tt.- No extension ef a claim ef ownership to sovereign lands results; 
and 

e:- Only clean, nonpolluting material free of waste metal, organic 
materials, and unsightly debris is used. 
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5:- .3... Boats that are temporarily moored. 

History: Effective November 1, 1989; amended effective August 1, 1994; April 1 , 
2009: January 1. 2010. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-10.1. Boat docks, boat ramps, and water intakes. Boat docks-; 
beat ramps, and water intakes not meeting the criteria in section 89-10-01-10 
require a permit from the state engineer. Any person who violates this section is 
guilty of a noncriminal offense and shall pay a two hundred fifty dollar fee. 

History: Effective April1 , 2009; amended effective January 1. 2010. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-10.2. Boat dock registration. Boat docks that do not reguire 
a permit under this chapter and that are located on the Missouri River between 
the Oliver and Morton County line (river mile 1328.28) and Lake Oahe wildlife 
management area (river mile 1303.5) south of Bismarck must be registered with 
the state engineer prior to placement of any such dock. The state engineer shall 
provide registration forms. Any person who violates this section is guilty of a 
noncriminal offense and shall pay a two hundred fifty dollar fee and the dock may 
be subject to removal at the dock owner's expense. 

History: Effective January 1. 2010. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-33 

89-10-01-11. Structures. Except as otherwise provided in this chapter, 
the construction or moorage of a structure is prohibited on sovereign lands. If 
a structure is eenstrueted en er meered te se\'ereign lands prohibited, the state 
engineer shall : 

1. Issue an order identifying the action required to modify, remove, or 
otherwise eliminate the structure and a date by which the ordered action 
must be taken. Unless an emergency exists, the date by which the 
ordered action must be taken shall be at least twenty days after the 
order is issued. 

2. If the ordered action is not taken by the date specified in the order, 
the state engineer may modify, remove, or otherwise eliminate the 
structure. 

3. The state engineer may commence a civil proceeding to enforce an 
order of the state engineer, or, if the state engineer modifies, removes, 
or eliminates the structure, the state engineer may assess the fees and 
costs of such action against any property of the person responsible for 
the structure; or may commence a civil proceeding to recover the costs 
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incurred in such action. If the state engineer chooses to recover costs 
by assessing the cost against property of the person responsible for the 
structure and the property is insufficient to pay for the costs incurred, 
the state engineer may commence a civil proceeding to recover any 
costs not recovered through the assessment process. Any assessment 
levied under this section must be collected in the same manner as other 
real estate taxes are collected and paid. 

4. Within ten days of the date the order is issued, a person who receives 
an order from the state engineer under this section may send a written 
request to the state engineer for a hearing. The request for a hearing 
must state with particularity the issues, facts, and points of law to 
be presented at the hearing. If the state engineer determines the 
issues, facts, and points of law to be presented are well-founded and 
not frivolous and the request for a hearing was not made merely to 
interpose delay, the state engineer shall set a hearing date without 
undue delay. 

5. Any person aggrieved by the action of the state engineer may appeal the 
decision to the district court of the county in which the sovereign lands 
at issue are located in accordance with North Dakota Century Code 
chapter 28-32. A request for a hearing as provided in subsection 4 is a 
prerequisite to any appeal to the district court. 

History: Effective November 1, 1989; amended effective August 1, 1994; April 1, 
2008; April 1, 2009; January 1. 2010. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-33, 61-03-21 .3, 61-03-22 

89-10-01-34. Dredging or filling. Unless permitted by the state engineer. 
dredging or filling on sovereign lands is prohibited. If prohibited dredging or filling 
occurs. the state engineer shall: 

1... Issue an order identifying the action reguired to restore the sovereign 
lands and a date by which the ordered action must be taken. 

2. If the ordered action is not taken by the date specified in the order, the 
state engineer may take any action to restore the sovereign lands . 

.J.. The state engineer may commence a civil proceeding to enforce an 
order of the state engineer, or, if the state engineer takes action to 
restore sovereign lands, the state engineer may assess the costs of 
such action against the property where the dredging or filling occurred, 
or may commence a civil proceeding to recover the costs incurred 
in such action. If the state engineer chooses to recover costs by 
assessing the costs against property where the dredging and filling 
occurred and the property is insufficient to pay for the costs incurred. 
the state engineer may commence a civil proceeding to recover any 
costs not recovered through the assessment process. Any assessment 
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levied under this section must be collected in the same manner as 
other real estate taxes are collected and paid. 

4. Within ten days of the date the order is issued. a person who receives 
an order from the state engineer under this section may send a written 
reguest to the state engineer for a hearing. The reguest for a hearing 
must state with particularity the issues. facts. and points of law to 
be presented at the hearing. If the state engineer determines the 
issues. facts. and points of law to be presented are well-founded and 
not frivolous. and the reguest for a hearing was not made merely to 
interpose delay. the state engineer shall set a hearing date without 
undue delay. 

5. Any person aggrieved by the action of the state engineer may appeal the 
decision to the district court of the county in which the sovereign lands 
at issue are located in accordance with North Dakota Century Code 
chapter 28-32. A reguest for a hearing as provided in subsection 4 is a 
prereguisite to any appeal to the district court. 

History: Effective January 1. 2010. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-03-21.3. 61-03-22. 61-33 
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TITLE 96 

BOARD OF CLINICAL LABORATORY PRACTICE 
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JANUARY 2010 

CHAPTER 96-02-09 

96-02-09-02. Unprofessional conduct. Unprofessional conduct includes: 

.1. Scientific and professional misconduct including falsification. 
fabrication. plagiarism. concealment. inappropdate omission of 
information. and making false or deceptive statements. 

2.. Dishonest or illegal compensation for services rendered. 

3. Failure to comply with all laws regarding confidentiality and security of 
patient information and test results. 

4. Failure to protect the safety and welfare of patients. employees. 
coworkers. the public. and the environment as it relates to clinical 
laboratory practice. 

~ Failure to report a violation of clinical laboratory practice law or rules to 
the board. 

6. Suspension or revocation of. or disciplinary action against. an 
individual's license in another judsdictjon. 

L Failure to meet minimum standards of clinical laboratory practice . 

.a_ Practice beyond the scope of practice allowed by an individual's current 
license . 

.9... Personal problems. legal problems. substance abuse. or mental health 
difficulties that have interfered with a licensee's professional judgment 
or practice. 

History: Effective January 1, 2010. 
General Authority: NDCC 43-48-04 
Law Implemented: NDCC 43-48-15 
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CHAPTER 96-02-10 

96-02-10-01.1. Exempt test and method. An individual. supervised by an 
individual licensed by the board. performing total protein tests by Reichert digital 
refractometer. is exempt from the provisions of North Dakota Century Code chapter 
43-48. 

History: Effective January 1. 2010. 
General Authority: NDCC 43-48-03. 43-48-04 
Law Implemented: NDCC 43-48-03 

96-02-10-02. Supervision. As used in subsection 9 of North Dakota 
Century Code section 43-48-03 and section North Dakota Administrative Code 
sections 96-02-10-01 and 96-02-10-01.1, "supervised" means the following: 

1. The supervisor shall identify the individuals being supervised on a 
form provided by the board and shall promptly notify the board of any 
changes to the information provided. 

2. The supervisor shall ensure the individuals being supervised are 
appropriately trained in all tests and methods performed by the 
supervised individuals. 

3. The supervisor shall : 

a. Perform annual competency assessments of the individuals 
supervised using generally accepted clinical laboratory standards. 

b. Not allow an individual supervised to start or continue performing 
tests until the individual has been properly trained and 
demonstrated competency. 

c. Document training and competency assessments, retain the 
documentation for three years, and submit the documentation to 
the board upon request. 

4. The supervisor shall regularly monitor and be available to consult with 
the individuals being supervised. 

Failure by the licensee to supervise is unprofessional conduct and may be subject 
to disciplinary action by the board. 

History: Effective January 1, 2006: amended effective January 1. 2010. 
General Authority: NDCC 43-48-04 
Law Implemented: NDCC 43-48-03 
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