


















































































































































































































































































































































































































































































33-36-01-03.1. Limited temporary certification or licensure of 
emergency medical services training course graduates. 

1. An individual that has graduated from a department-authorized 
emergency medical services training course as an emergency 
medical technician, emergency medical technician - intermediate, 
or emergency medical technician paramedic and has submitted a 
completed application signed by a physician and an official transcript 
verifying program completion may be issued a limited certification or 
license one time. A limited temporary certification or licensure allows 
the graduate to be employed while awaiting results of the graduate's 
national registry examination. The limited temporary certification or 
licensure expires ninety days after the date of issue. 

2. The graduate must practice under the direct supervision of a person 
certified or licensed at an equal or greater level. Direct supervision 
means close physical and visual proximity. The graduate may not be 
the primary care provider. 

History: Effective January 1, 2006: amended effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-01-04. Training, testing, and certification standards for 
certification scope enhancement courses. The department shall authorize the 
conduct of courses, the testing of students, and the certification or licensure of 
personnel when application has been made on forms provided prior to conducting 
the course and in the manner specified by the department contingent on the 
following requirements: 

1. Manual defibrillation: 

a. Student prerequisite certification. A student must be licensed as 
an emergency medical technician or its equivalent. 

b. Curriculum. The course curriculum must be that issued by the 
department entitled "Manual Defibrillator/Monitor Curriculum". 

c. Course coordinator. The course coordinator must be licensed by 
the department as an emergency medical services instructor and 
must be currently certified by the American heart association in 
advanced cardiac life support or its equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by 
the department and pass all portions of a practical examination 
specified by the department. The practical examination must 
consist of the manual defibrillation of a simulated cardiac arrest 
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patient and correctly identify eleven out of thirteen static cardiac 
strips. 

e. Initial certification Certification. The department shall issue iflfflal 
a certification to persons who have completed an authorized 
course and passed the testing process. Persons passing the 
testing process between January first and June thirtieth shall be 
certified until June thirtieth of the second year. Persons passing 
the testing process between July first and December thirty-first 
shall be certified until June thirtieth of the third year. 

f:- Recertification. The eepartment shall recertify for a t\vo year perioe 
those persons who ha·t'e met all of the following requirements: 

f41 Quarterly review of the manual eefibrillation process 
coneuctee by a person trainee at least to the emergency 
meeical technician level ana certifiee in manual eefibrillation. 

t27 Successful completion of a written ana practical examination 
specifiee by the eepartment. 

2. Intravenous therapy maintenance: 

a. Student prerequisite certification. A student must be licensed as 
an emergency medical technician or its equivalent. 

b. Curriculum. The course curriculum must be that issued by the 
department entitled "EMT IV Maintenance Module". 

c. Course coordinator. The course coordinator must be licensed 
by the department as an emergency medical services instructor, 
and currently certified in intravenous therapy maintenance, or its 
equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by 
the department and pass all portions of a practical examination 
specified by the department. The practical examination must 
consist of performing intravenous maintenance skills on a 
mannequin. 

e. Initial certification Certification. The department shall issue iflffial 
a certification to persons who have completed an authorized 
course and passed the testing process. Persons passing the 
testing process between January first and June thirtieth shall be 
certified until June thirtieth of the second year. Persons passing 
the testing process between July first and December thirty-first 
shall be certified until June thirtieth of the third year. 
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f:. Recertification. The department shall recertify fur a t'tvo year period 
those persons 'tvho have completed the department's one hour 
refresher course, 'd'tTitten examination, and practical examination. 

3-: Flight medical crew: 

a:- Student prerequisite certification. A student must be an emergency 
medical technician or its equivalent. 

b:- Curriculum. The course curriculum must be that issued by the 
United States department oftransportation, national high'v'tay traffic 
safety administration, in the edition specified by the department or 
its equh:alent. 

e:- Course coordinator. The department shall approve the course 
coordinator. 

d:- Initial certification. The department shall issue initial certification 
to persons who have completed an authorized course. A person 
who has completed an authorized course bet\veen January first 
and June thirtieth shall be certified until June thirtieth of the second 
year. Persons passing the testing process bet\veen July first and 
December thirty-first shall be certified until June thirtieth of the third 
year. 

e: Recertification. The department shall recertify for a t\vo year 
period those persons who have completed the department's 
rour hour refresher course or complete eight hours of air medical 
related education as appro't'ed by the department. 

4-:- .a_ Automobile extrication instructor: 

a. Curriculum. The course curriculum must be approved by the 
department. 

b. Student prerequisite. The candidate for this course must be 
currently certified in automobile extrication with at least two years 
of certified automobile extrication experience. 

c. Course coordinator. The department shall designate the course 
coordinator. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by the 
department. 

e. Initial certification. The department shall issue initial certification 
to persons who have completed an authorized course and passed 
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the testing process. Persons passing the testing process between 
January first and June thirtieth shall be certified until June thirtieth of 
the second year. Persons passing the testing process between July 
first and December thirty-first shall be certified until June thirtieth of 
the third year. 

f. Recertification. The department shall recertify for a two-year period 
those persons who have satisfactorily conducted an automobile 
extrication course or have audited eight hours of an automobile 
extrication instructor course before the expiration date of their 
certification. 

5:- 4. Emergency medical services instructor: 

a. Student prerequisite. An individual must be at least eighteen years 
of age and certified or licensed for at least two years as a patient 
care provider at the level the individual will instruct at, in order to 
be licensed. 

b. Curriculum. The course curriculum must be that issued by the 
United States department of transportation, national highway traffic 
safety administration, in the edition specified by the department or 
its equivalent. 

c. Course coordinator. The course coordinator must be licensed by 
the department as an emergency medical services instructor. 

d. Initial licensure. The department shall issue initial licensure to 
persons who have completed an authorized course. Persons 
completing the course between January first and June thirtieth 
shall be licensed until June thirtieth of the second year. Persons 
completing the course between July first and December thirty-first 
shall be licensed until June thirtieth of the third year. 

e. Recertification Relicensure. The department shall relicense for a 
two-year period those persons who have completed_;_ 

ill Completed the department's eight-hour recertification 
relicensure course, or those~ 

.(21 Those persons that are employed or affiliated with a licensed 
training institution, may submit documentation of eight 
hours of adult education training to satisfy the recertification 
relicensure requirements:-~ 

.Ql Within the current two-year licensure period the instructor has 
had at least a seventy percent pass rate for the following 
primary certification courses: emergency medical technician. 
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emergency medical technician - intermediate/85. emergency 
medical technician - intermediate/99. or paramedic: and 

@ In addition. failure to achieve a seventy percent pass rate 
for these courses would require the instructor to retake 
the entire initial licensure process for emergency medical 
services instructor. 

6:- 5. Epinephrine administration: 

a. Student prerequisite certification. A student must be certified as a 
first responder or its equivalent. 

b. Curriculum. The course curriculum must be that issued by the 
department entitled" Epinephrine Administration Module". 

c. Course coordinator. The course coordinator must be licensed 
by the department as an emergency medical services instructor 
and must be currently certified in epinephrine administration or its 
equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by 
the department and pass all portions of a practical examination 
specified by the department. The practical examination must 
consist of performing subcutaneous injection of epinephrine with 
the use of a preloaded, self-injecting device such as the epipen 
trainer. 

e. Initial certification Certification. The department shall issue tnfttaf 
.a. certification to persons who have completed an authorized 
course and passed the testing process. Persons passing the 
testing process between January first and June thirtieth shall be 
certified until June thirtieth of the second year. Persons passing 
the testing process between July first and December thirty-first 
shall be certified until June thirtieth of the third year. 

f: Recertification. The department shall recertify for a two year period 
those persons ·uho have completed the department's one hour 
refresher course, 't'v'Fitten examination, and practical examination. 

=t-: 6. Dextrose administration: 

a. Student prerequisite licensure. A student must be licensed as an 
emergency medical technician-intermediate or its equivalent. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled "EMT-1 - 50% Dextrose Administration 
Module". 
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c. Course coordinator. The course coordinator must be licensed by 
the department as ari emergency medical services instructor and 
must be licensed in dextrose administration as a paramedic or its 
equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by 
the department and pass all portions of a practical examination 
specified by the department. The practical examination must 
consist of administration of the drug by aseptic injection into 
intravenous administration tubing. 

e. Initial certification Certification. The department shall issue fflttiaf 
.a certification to persons who have completed an authorized 
course and passed the testing process. Persons passing the 
testing process between January first and June thirtieth shall be 
certified until June thirtieth of the second year. Persons passing 
the testing process between July first and December thirty-first 
shall be certified until June thirtieth of the third year. 

f:. Recertification. The department shall recertify fer a t'No year period 
those persons \Nho have completed the department's one hour 
reffesher course, written examination, and practical examination. 

8:- 7. Bronchodilator/nebulizer administration: 

a. Student prerequisite licensure. A student must be licensed as an 
emergency medical technician or its equivalent. 

b. Curriculum. The course curriculum must be the general 
pharmacology and the respiratory emergencies sections of 
the curriculum issued by the United States department of 
transportation, national highway traffic safety administration, for 
emergency medical technicians-basic, in the edition specified by 
the department, or its equivalent. 

c. Course coordinator. The course coordinator must be licensed 
by the department as an emergency medical services instructor 
and be certified in bronchodilator administration licensed as a 
paramedic or its equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination and pass a 
practical examination specified by the department. 

e. Initial certification Certification. The department shall issue fflttiaf 
.a certification to persons who have completed an authorized 
course and passed the testing process. Persons passing the 
testing process between January first and June thirtieth shall be 
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certified until June thirtieth of the second year. Persons passing 
the testing process between July first and December thirty-first 
shall be certified until June thirtieth of the third year. 

f. Recertification. The department shall recertify for a tvvo-year period 
those persons who have eompleted the department's one hour 
refresher course, written examination, and practical examination. 

9:- 8. Multi lumen Limited advanced airway insertion: 

a. Student prerequisite licensure. A student must be licensed as an 
emergency medical technician or its equivalent. 

b. Curriculum. The course curriculum must be that issued by 
the department entitled "Multi Lumen Limited Advanced Airway 
Module". 

c. Course coordinator. The course coordinator must be licensed as 
an emergency medical services instructor and must be currently 
certified in multi lumen airvtay insertion or licensed as a paramedic 
or its equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination and pass a 
practical examination specified by the department. 

e. Initial certification Certification. The department shall issue ffltttaf 
.9. certification to persons who have completed an authorized 
course and passed the testing process. Persons passing the 
testing process between January first and June thirtieth shall be 
certified until June thirtieth of the second year. Persons passing 
the testing process between July first and December thirty-first 
shall be certified until June thirtieth of the third year. 

f. Reeertifieation. The department shall recertify for a two year period 
those persons who have completed the department's two hour 
refresher course, 'v't'Fitten examination, and practical examination. 

49:- 9. Emergency vehicle operations instructor: 

a. Curriculum. The course curriculum must be that issued by the 
United States department of transportation, national highway traffic 
safety administration, in the edition specified by the department. 

b. Course instructor. The department shall designate the course 
instructor. 
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c. Testing. The students must correctly answer at least seventy 
percent of the questions on a written examination and pass a 
practical examination specified by the department. 

d. Initial certification. The department shall issue initial certification 
to persons who have completed an authorized course and passed 
the testing process. Persons passing the testing process between 
January first and June thirtieth shall be certified until June thirtieth of 
the second year. Persons passing the testing process between July 
first and December thirty-first shall be certified until June thirtieth of 
the third year. 

e. Recertification. The department shall recertify for a two-year period 
those persons who have satisfactorily conducted an emergency 
vehicle operations course or have audited eight hours of an 
emergency vehicle operator's course. 

History: Effective April 1, 1992; amended effective October 1, 1992; August 1, 
1994; August 1, 2003; August 1, 2004; January 1, 2006; January 1, 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-01-04.1. Training, testing, and certification standards for 
certification refresher courses. The department shall authorize the conduct of 
courses, the testing of students, and the certification of personnel when application 
has been made on forms requested from and provided by the department prior to 
conducting the course and in the manner specified by the department contingent 
on the following requirements: 

1. First responder refresher: 

a. Curriculum. The course curriculum must be that issued by the 
United States department of transportation, national highway traffic 
safety administration, in the edition specified by the department. 

b. Textbooks. The department shall approve textbooks. 

c. Course coordinator. The course coordinator must be licensed by 
the department as an emergency medical seNices instructor and 
must be currently certified as a first responder or its equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by 
the department and pass all stations of a practical examination 
conducted by the course coordinator. The practical examination 
must consist of no less than one medical , one cardiopulmonary 
resuscitation, and one trauma station. 

2. Emergency medical techAicieFI basic technician refresher: 
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a. Curriculum. The course curriculum must be that issued by the 
United States department of transportation, national highway traffic 
safety administration, in the edition specified by the department. 

b. Textbooks. The department shall approve textbooks. 

c. Course coordinator. The course coordinator must be licensed by 
the department as an emergency medical services instructor and 
must be currently licensed as an emergency medical technician or 
its equivalent. 

d. Testing. The student must correctly answer at least seventy 
percent of the questions on a written examination specified by 
the department and pass all stations of a practical examination 
conducted by the course coordinator. 

3. Emergency medical technician-intermediate/85 refresher: 

a. Curriculum. The course coordinator shall select topics consistent 
with the reregistration requirements of the national registry. 

b. Textbooks. The department shall approve textbooks. 

c. Course coordinator. The course coordinator must be licensed 
by the department as an emergency medical services instructor 
and must be currently licensed as an emergency medical 
technician-intermediate/85 or its equivalent. 

4. Emergency medical technician-intermediate/99 refresher: 

a. Curriculum. The course coordinator shall select topics consistent 
with the reregistration requirements of the national registry. 

b. Textbooks. The department shall approve textbooks. 

c. Course coordinator. The course coordinator must be licensed 
by the department as an emergency medical services instructor 
and must be currently licensed as an emergency medical 
technician-intermediate/99 or its equivalent. 

5. Emergency medical technician paramedic Paramedic refresher: 

a. Curriculum. The course curriculum must be consistent with the 
reregistration requirements of the national registry. 

b. Textbooks. The department shall approve textbooks. 
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c. Course coordinator. The course coordinator must be licensed 
by the department as an emergency medical services instructor 
and must be currently certified licensed as an emergency medical 
technician paramedic a paramedic or its equivalent. 

History: Effective August 1, 2003; amended effective January 1, 2006: January 1, 
2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-01-05. Re·.·ocation Denial or revocation of certification or 
licensure. The department may deny or revoke the certification or licensure of a 
person who: 

1. Has misrepresented to others that the person is a physician, nurse, 
or health care provider other than the highest level for which they are 
certified or licensed. 

2. Is incapable of properly performing the skills for which the individual has 
been certified or licensed. 

3. Performs a skill which exceeds those allowed by the individual's level 
of certification or licensure. 

4. Has been charged or convicted of a felony which has a direct bearing 
upon the person's ability to serve the public in a capacity certified or 
licensed by this chapter. Persons certified or licensed who have been 
charged or convicted of a felony must report the information to the 
department. 

5. Has been found by a court of law to be mentally incompetent. 

6. Failure to follow examination policies as a student, instructor, or course 
coordinator. 

7. Diversion of drugs for personal or unauthorized use. 

8. Performance of care in a manner inconsistent with acceptable 
standards or protocols. 

9. Has attempted to obtain by fraud or deceit a certification or license 
or has submitted to the department any information that is fraudulent, 
deceitful, or false. 

10. Has had the person's national registry or other health care certification 
revoked or license encumbered for any reason. Persons certified or 
licensed as described in this chapter must report any encumbrance of 
their national registry or other health care certification or licensure to the 
department. 
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11. Has misrepresented to others that the person is an employee, volunteer, 
or agent of an ambulance service, quick response unit, or rescue squad 
to offer emergency medical services. 

12. Unprofessional conduct which may give a negative impression of the 
emergency medical services system to the public. as determined by the 
department. 

13. As an instructor has failed to have emergency medical services 
training authorized as required in section 33-36-01-03. 33-36-01-04. or 
33-36-01-04. 1. 

14. Providing emergency medical services without authorization from a 
physician. 

History: Effective April 1, 1992; amended effective August 1, 2003; January 1, 
2006: January 1. 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-01-05.1. Criminal history background checks. The department 
may perform criminal history background checks on any applicant requesting a 
certification or license or a person requesting to be listed on an ambulance service 
or quick response unit's roster as a driver. A driver may be denied participation 
in any emergency medical services operation based on the driver's criminal 
background history or any occurrence listed in section 33-36-01-05. 

History: Effective January 1. 2008. 
General Authority: NDCC 12-60-24.2. 23-27-04.3 
Law Implemented: NDCC 12-60-24.2. 23-27-04.3 
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CHAPTER 33-36-02 

33-36-02-04. Issuance and renewal of licenses. 

1. The department or its authorized agent shall inspect the training 
institution. If minimum standards are met, the department shall issue 
a license. 

2. A training institution may request that the department consider it in 
compliance with this chapter if it is fully accredited by the commission 
on accreditation of allied health education programs or its equivalent. 
The training institution must provide any additional information to the 
department that is required of licensed emergency medical services 
training institutions but not evaluated in the accreditation process. 

3. Training· institutions requesting their compliance with this chapter to be 
verified through an accrediting agency shall submit to the department 
appropriate documentation to include the site visit survey report and 
official letter from the accrediting agency citing any deficiencies. 
Subsequent accreditation or revisit documentation must be submitted 
prior to license renewal. 

4. Training institutions that offer paramedic training shall have the 
paramedic course accredited by an accrediting agency by January 1, 
2010. 

History: Effective January 1, 2006: amended effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-02-07. Course instructors. Primary course instructors must be 
certified licensed as an instructor coordinator as defined in section 33-36-01-04 
and hold a certificate or license in or above the discipline that they are teaching 
and teach at least fifty percent of the course content. The remaining fifty percent 
may be taught by guest lecturers approved by the training institution director or 
medical director. 

History: Effective January 1, 2006: amended effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-02-10. Practical examination administration. A licensed training 
institution may conduct practical examinations under the following conditions: 

1. The institution must be designated by the department to conduct 
practical examinations. 

2. The facility must have adequate room to accommodate a test. Each 
test station must be well away from others so that the privacy of the 
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candidate and the security of the test are maintained. There must be 
a separate monitored room for candidates to wait. The designated 
department representative may shut down or cancel a test because of 
inadequate facilities. 

3. Test site dates must be approved by the department. For an 
advanced life support test site, the test site coordinator must notify the 
department eight weeks prior to the test date and submit a roster of 
probable candidates for the practical test. For a basic life support test 
site, the test site coordinator must notify the department two weeks 
prior to the test date and submit a roster of probable candidates for the 
practical test. The test site coordinator may accept candidates from 
other licensed training institutions or department-authorized courses or 
qualified candidates from other states if the test site coordinator has 
verified the eligibility of the candidate. 

4. The test site coordinator is responsible for all logistics of the test site. 
The test site coordinator must remain at the test site for the duration of 
the test. 

5. A national registry representative approved by the department or a 
designated department representative must oversee the test site. The 
national registry or department representative's only duties are to 
ensure the integrity of the test site and submit results to the national 
registry or the department. The designated department representative 
may not have an affiliation with the training institution. 

6. The training institution must provide an adequate number of qualified 
evaluators for the number of students to be tested. For every eight 
candidates there must be at least one evaluator. The evaluators 
may not be evaluate a candidate in a practical station for which the 
evaluator had been a guest lecturer. or had been the training institution 
coordinator or the primary instructors of the candidates. Evaluators 
must use and adhere to the department's testing evaluation forms. 

7. An emergency medical technician candidate must pass all stations of a 
practical test site within two years of course completion. The required 
practical stations are: 

a. Patient assessment management- trauma; 

b. Patient assessment management- medical; 

c. Cardiac arrest management/automated external defibrillator; 

d. Spinal immobilization, seated or supine; 

e. Bag valve mask, apneic patient with a pulse; and 
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f. One of the following random skills chosen by the department: 

(1) Long bone immobilization; 

(2) Joint dislocation immobilization; 

(3) Traction splinting; 

( 4) Bleeding control and shock management; 

(5) Upper airway adjuncts and suction; 

(6) Mouth to mask with supplemental oxygen; or 

(7) Supplemental oxygen administration. 

8. A candidate may fail no more than three stations at any one test site. 
The candidate may retest those failed stations one time on the same 
day at the discretion of the test site coordinator. If a candidate fails four 
or more stations, the candidate must retest all stations at a later date. 

9. All emergency medical technician practical test results must be 
reported to the department within one week of the practical test by 
the department representative. The department will determine the 
eligibility of the candidates to retest according to department policy. 

10. Retesting candidates that have failed all or part of the emergency 
medical technician practical test will be done in accordance with 
department policy. The number of times a candidate may retest all or 
part of the emergency medical technician practical test is determined 
by department policy. 

11. An advanced level practical test site must be approved by the 
department and comply with national registry rules and policies. 

History: Effective January 1, 2006: amended effective January 1, 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-02-12. Revocation of licensure. The department may revoke the 
license of a training institution or license of an individual to instruct or practice under 
the following circumstances: 

1. Negligence in performing or instructing emergency medical care. 

2. Fraud, forgery, or misrepresentation of facts in procuring or attempting 
to procure licensure as an emergency medical service training 
institution. 
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3. Violation of this chapter promulgated to regulate emergency medical 
services training institutions. 

4. Falsely passing candidates or discrimination of candidates at a practical 
test site. 

5. Grossly immoral or dishonorable conduct. 

6. Diversion of drugs for personal or unauthorized use. 

7. The licensed training institution receives adverse accreditation action 
from a national accrediting agency. 

8. Failing to submit reguired course documentation to the department 
either prior to the conduct of the course. for those courses that require 
prior authorization. or within a reasonable amount of time after the 
course is complete. for those courses that reguire course completion 
documentation submission. 

History: Effective January 1, 2006: amended effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
law Implemented: NDCC 23-27-04.3 

244 



CHAPTER 33-36-03 
SCOPE OF PRACTICE FOR UNLICENSED EMERGENCY MEDICAL 

SERVICES PERSONNEL 

Section 
33-36-03-01 
33-36-03-02 

Definitions 
Scopes of Practice 

33-36-03-01. Definitions. Words defined in chapter 23-27 of the North 
Dakota Century Code have the same meaning in this chapter. For purposes of this 
chapter: 

1.,_ "Advanced first-aid ambulance attendant" means a person that has 
fulfilled the training. testing. and certification process for advanced 
first-aid ambulance attendant as required in chapter 33-36-01. 

2. "Airway adjuncts" means oxygen and oxygen delivery equipment. 
oropharyngeal airways. nasopharyngeal airways. bag-valve-mask 
ventilator. or any other mechanical ventilator or respiratory care 
equipment. 

3. "Cardiopulmonary resuscitation" means the American heart association 
health care provider standards or its equivalent which includes the skills 
adult one-person and two-person cardiopulmonary resuscitation. adult 
obstructed airway. child one-person and two-person cardiopulmonary 
resuscitation. child obstructed airway. infant cardiopulmonary 
resuscitation. infant obstructed airway. and automated external 
defibrillator. 

4. "Driver" means a person that is registered with the department as an 
uncertified crew member of a basic life support ambulance. 

5. "First responder" means a person that has fulfilled the training . testing . 
and certification process for first responder as required in chapter 
33-36-01. 

6. "Primary care provider" means a qualified individual responsible for the 
care of the patient and supervision of all ambulance personnel while on 
the ambulance run. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-03-02. Scopes of practice. Each level of emergency medical 
services provider has a scope of practice that includes the scopes of practice of all 
subordinate emergency medical services providers. The hierarchy of emergency 
medical services providers is listed sequentially in this section. 
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.1.. Driver. 

a. Scope. The driver's minimum scope of practice primarily focuses 
on driving the basic life support ambulance and assisting the 
other emergency medical services personnel on the ambulance 
crew with nonpatient care issues. The driver's maximum scope 
of practice is limited to providing cardiopulmonary resuscitation 
without mechanical resuscitation equipment or airway adjuncts but 
including the use of an automated external defibrillator if the driver 
is certified in cardiopulmonary resuscitation. A major difference 
between the layperson and the driver is the "duty to act" as part of 
an organized emergency medical services response . 

.Q.. Curriculum. The driver must hold a valid operator's license under 
chapter 39-06 of the North Dakota Century Code. 

c. Occupational setting. Drivers may only participate in the 
emergency medical services system as part of a crew of a 
basic life support ambulance service or quick response unit. At no 
time may a driver respond without other higher level emergency 
medical services personnel. 

d. Medical oversight. Because transport is an important part of the 
patient care continuum, a driver functions with physician oversight 
through protocol. 

e. Supervision. A driver is supervised by the primary care provider. 

2. First responder. 

Sh Scope. The first responder's core scope of practice includes 
simple, noninvasive skills focused on lifesaving interventions for 
critical patients based on assessment findings. The first responder 
renders onscene emergency care while awaiting additional 
emergency medical services response and may serve as part 
of the transporting crew. but not as the primary care provider. A 
first responder is not prepared to make decisions independently 
regarding the appropriate disposition of patients. A first responder 
must function with an emergency medical technician or higher 
level personnel during the transportation of patients. The first 
responder's scope includes all of the skills included in the driver's 
scope. A major difference between a driver and a first responder is 
the training and skills to provide immediate lifesaving interventions . 

.Q.. Curriculum. The educational requirements include successful 
completion of a state-authorized first responder training program 
and continued educational requirements as defined in chapter 
33-36-01. 
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c. Scope enhancements. First responders may provide enhanced 
treatments beyond the core scope if they have successfully 
completed training as defined in section 33-36-01 -04 and have 
authorization to perform those skills from their medical director . 

.Q.. Skills. Specific skills for the first responder are defined by the 
department. Local medical directors may limit the specific skills 
that a first responder may provide and they may not exceed those 
specific skills defined by the department. 

e. Occupational setting. First responders may participate in the 
emergency medical services system as a sole responder in a 
quick response unit or as part of the crew of a basic life support 
ambulance service but not as the primary care provider. First 
responders may also provide services to a private company or 
organization as part of a response team that is not offered to the 
public. 

L Medical oversight. A first responder provides medical care with 
physician oversight. A physician credentials the first responder and 
establishes patient care standards through protocol. 

9.... Supervision. A first responder may be the highest trained person 
on a quick response unit and may supervise other first responders 
or drivers. As part of a basic life support ambulance crew. a first 
responder is supervised by the primary care provider. 

3. Advanced first-aid ambulance attendant. 

a. Scope. The advanced first-aid ambulance attendant's scope of 
practice is equal to the emergency medical technician's as defined 
in section 33-36-04-02.1. The advanced first-aid ambulance 
attendant's scope includes the skills in the first responder's 
scope and the driver's scope. The major difference between an 
advanced first-aid ambulance attendant and first responder is the 
knowledge and skills necessary to provide medical transportation 
of emergency patients. 

~ Curriculum. The curriculum for advanced first-aid ambulance 
attendant is no longer supported. Therefore, no new advanced 
first-aid ambulance attendants can be trained. Continued 
educational requirements are defined in chapter 33-36-01 . 

c. Scope enhancements. Advanced first-aid ambulance attendants 
may provide enhanced treatments beyond the core scope if they 
have completed training as defined in section 33-36-01-04 and 
have the authorization to perform those skills from their medical 
director. 
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Q... Skills. Specific skills for the advanced first-aid ambulance 
attendant are defined by the department. Local medical directors 
may limit the specific skills that an advanced first-aid ambulance 
attendant may provide and they may not exceed those specific 
skills defined by the department. 

e. Occupational setting. Advanced first-aid ambulance attendants 
may participate in the emergency medical services system as 
a sole responder in a guick response unit or as a primary care 
provider on a basic life support ambulance service. Advanced 
first-aid ambulance attendants may also provide services to a 
private company or organization as part of a response team that 
is not offered to the public. 

t. Medical oversight. An advanced first-aid ambulance attendant 
provides medical care with physician oversight. A physician 
credentials the advanced first-aid ambulance attendant and 
establishes patient care standards through protocol. 

Q..,. Supervision. An advanced first-aid ambulance attendant may be 
the primary care provider on a guick response unit or basic life 
support ambulance and may supervise other advanced first-aid 
ambulance attendants. first responders. or drivers. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
law Implemented: NDCC 23-27-04.3 
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CHAPTER 33-36-04 
SCOPE OF PRACTICE FOR EMERGENCY MEDICAL SERVICES 

PROFESSIONALS 

Section 
33-36-04-01 
33-33-04-02 

Definitions 
Scopes of Practice 

33-36-04-01. Definitions. Words defined in chapter 23-27 of the North 
Dakota Century Code have the same meaning in this chapter. For purposes of this 
chapter: 

~ "Emergency medical technician" means a person that has fulfilled the 
training. testing. certification. and licensure process for emergency 
medical technician as required in chapter 33-36-01. 

2. "Emergency medical technician - intermediate/85" means a person that 
has fulfilled the training. testing. certification. and licensure process for 
emergency medical technician - intermediate/85 as required in chapter 
33-36-01. 

~ "Emergency medical technician - intermediate/99" means a person that 
has fulfilled the training. testing. certification. and licensure process for 
emergency medical technician - intermediate/99 as required in chapter 
33-36-01. 

4. "Paramedic" means a person that has fulfilled the training. testing. 
certification. and licensure process for paramedic as required in chapter 
33-36-01. 

5. "Primary care provider" means a qualified individual responsible for the 
care of the patient and supervision of all ambulance personnel while on 
the ambulance run. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
Law Implemented: NDCC 23-27-04.3 

33-36-04-02. Scopes of practice. Each level of emergency medical 
services professional has a scope of practice that includes the scopes of practice 
of all subordinate emergency medical services professionals and the scopes of all 
emergency medical services providers listed in chapter 33-36-03. The hierarchy 
of emergency medical services professionals is listed sequentially in this section. 

~ Emergency medical technician. 

g, Scope. The emergency medical technician's core scope of practice 
includes basic, noninvasive interventions to reduce the morbidity 
and mortality associated with acute out-of-hospital medical and 
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traumatic emergencies. Emergency care is based on assessment 
findings. An emergency medical technician is not prepared 
to make decisions independently regarding the appropriate 
disposition of patients. The emergency medical technician may 
make destination decisions in collaboration with medical oversight. 
The principal disposition of the patient encounter will result in the 
direct delivery of the patient to an acute care facility. The primary 
differences between an advanced first-aid ambulance attendant 
and emergency medical technician are the educational and testing 
requirements required for licensure as an emergency medical 
technician . 

.b... Curriculum. The educational requirements include successful 
completion of a state-authorized emergency medical technician 
training program and continued educational requirements as 
defined in chapter 33-36-01. 

c. Scope enhancements. Emergency medical technicians may 
provide enhanced treatments beyond the core scope if they have 
completed training as defined in section 33-36-01-04 and have 
authorization to perform those skills from their medical director. 

st. Skills. Specific skills for the emergency medical technician are 
defined by the department. Local medical directors may limit the 
specific skills that an emergency medical technician may provide 
and they may not exceed those specific skills defined by the 
department. 

e. Occupational setting. Emergency medical technicians may 
participate in the emergency medical services system as a 
sole responder in a quick response unit. as the primary care 
provider of a basic life support air or ground ambulance service. 
or as part of the crew of an advanced life support air or ground 
ambulance service. Emergency medical technicians may also 
provide services to a private company or organization as part of a 
response team that is not offered to the general public. 

f.. Medical oversight. An emergency medical technician provides 
medical care with physician oversight. A physician credentials 
the emergency medical technician and establishes patient care 
standards through protocol. 

9.:. Supervision. An emergency medical technician may be the highest 
trained person on a quick response unit and as the primary care 
provider may supervise other emergency medical technicians. first 
responders. or drivers. As part of a basic life support ambulance 
crew. an emergency medical technician may supervise subordinate 
emergency medical services personnel. As part of an advanced 
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life support ambulance service. an emergency medical technician 
is supervised by a paramedic. 

2. Emergency medical technician - intermediate/85. 

~ Scope. The emergency medical technician's - intermediate/85 
scope of practice includes basic, limited advanced interventions 
to reduce the morbidity and mortality associated with acute 
out-of-hospital medical and traumatic emergencies. Emergency 
care is based on assessment findings. An emergency medical 
technician - intermediate/85 is not prepared to make decisions 
independently regarding the appropriate disposition of patients. 
The emergency medical technician - intermediate/85 may make 
destination decisions in collaboration with medical oversight. 
The principal disposition of the patient encounter will result in 
the direct delivery of the patient to an acute care facility. The 
primary differences between an emergency medical technician 
and emergency medical technician - intermediate/85 are the 
basic, limited advanced interventions that an emergency medical 
technician - intermediate/85 may provide. 

~ Curriculum. The core educational requirements include successful 
completion of a state-authorized emergency medical technician -
intermediate/85 training program and continued educational 
requirements as defined in chapter 33-36-01. 

c. Scope enhancements. Emergency medical technicians -
intermediate/85 may provide enhanced treatments beyond 
the core scope if they have completed training as defined in 
section 33-36-01-04 and have the authorization to perform those 
skills from their medical director. 

~ Skills. Specific skills for the emergency medical technician -
intermediate/85 are defined by department policy. Local medical 
directors. or hospitals if working in the hospital setting may 
limit the specific skills that an emergency medical technician -
intermediate/85 may provide. They may not exceed those specific 
skills defined by department policy . 

.§., Occupational setting. Emergency medical technicians -
intermediate/85 may participate in the emergency medical 
services system as a sole responder in a quick response unit. 
as the primary care provider of a basic life support air or ground 
ambulance service, or as part of the crew of an advanced life 
support air or ground ambulance service. Emergency medical 
technicians - intermediate/85 may work for a hospital in a 
nonemergency setting or provide services to a private company or 
organization as part of a response team that is not offered to the 
general public. 
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i. Medical oversight. An emergency medical technician -
intermediate/85 working in a prehospital setting provides medical 
care with physician oversight. In this circumstance a physician 
credentials the emergency medical technician - intermediate/85 
and establishes patient care standards through protocol. An 
emergency medical technician - intermediate/85 working in a 
hospital setting is credentialed by the hospital. 

9... Supervision. An emergency medical technician - intermediate/85 
may be the highest trained person on a quick response unit and as 
the primary care provider may supervise other emergency medical 
technicians - intermediate/85. emergency medical technicians. first 
responders. or drivers. As part of a basic life support ambulance 
crew. an emergency medical technician - intermediate/85 may 
supervise subordinate emergency medical services personnel. As 
part of an advanced life support ambulance service an emergency 
medical technician - intermediate/85 is supervised by a paramedic. 
Emergency medical technicians - intermediate/85 working in a 
hospital setting are supervised by nursing staff. 

3. Emergency medical technician - intermediate/99. 

a. Scope. The emergency medical technician's - intermediate/99 
scope of practice includes basic, limited advanced and 
pharmacological interventions to reduce the morbidity and 
mortality associated with acute out-of-hospital medical and 
traumatic emergencies. Emergency care is based on assessment 
findings. An emergency medical technician - intermediate/99 
is not prepared to make decisions independently regarding the 
appropriate disposition of patients. The emergency medical 
technician - intermediate/99 may make destination decisions in 
collaboration with medical oversight. The principal disposition 
of the patient encounter will result in the direct delivery of 
the patient to an acute care facility. The primary differences 
between an emergency medical technician - intermediate/85 
and emergency medical technician - intermediate/99 are the 
limited pharmacological interventions that an emergency medical 
technician - intermediate/99 may provide. 

b. Curriculum. The core educational requirements include successful 
completion of a state-authorized emergency medical technician -
intermediate/99 training program and continued educational 
requirements as defined in chapter 33-36-01. 

c. Scope enhancements. Emergency medical technicians -
intermediate/99 may provide enhanced treatments beyond 
the core scope if they have completed training as defined in 
section 33-36-01-04 and have the authorization to perform those 
skills from their medical director. 
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d. Skills. Specific skills for the emergency medical technician -
intermediate/99 are defined by department policy. Local medical 
directors. or hospitals if working in the hospital setting. may 
limit the specific skills that an emergency medical technician -
intermediate/99 may provide. They may not exceed those specific 
skills defined by department policy. 

e. Occupational setting. Emergency medical technicians -
intermediate/99 may participate in the emergency medical 
services system as a sole responder in a quick response unit. 
as the primary care provider of a basic life support air or ground 
ambulance service. or as part of the crew of an advanced life 
support air or ground ambulance service. Emergency medical 
technicians - intermediate/99 may work for a hospital in a 
nonemergency setting or provide services to a private company or 
organization as part of a response team that is not offered to the 
general public. 

L. Medical oversight. An emergency medical technician -
intermediate/99 working in a prehospital setting provides medical 
care with physician oversight. In this circumstance a physician 
credentials the emergency medical technician - intermediate/99 
and establishes patient care standards through protocol. An 
emergency medical technician - intermediate/99 working in a 
hospital setting is credentialed by the hospital. 

fL. Supervision. An emergency medical technician - intermediate '99 
may be the highest trained person on a quick response unit and as 
the primary care provider may supervise other emergency medical 
technicians - intermediate/99, emergency medical technicians -
intermediate/85, emergency medical technicians, first responders, 
or drivers. As part of a basic life support ambulance crew, an 
emergency medical technician - intermediate/99 may supervise 
subordinate emergency medical services personnel. As part 
of an advanced life support ambulance service an emergency 
medical technician - intermediate/99 is supervised by a paramedic. 
Emergency medical technicians - intermediate/99 working in a 
hospital setting are supervised by nursing staff. 

4. Paramedic . 

.a.. Scope. The paramedic's scope of practice includes invasive 
and pharmacological interventions to reduce the morbidity and 
mortality associated with acute out-of-hospital medical and 
traumatic emergencies. Emergency care is based on an advanced 
assessment and the formulation of a field impression. The 
paramedic may make destination decisions in collaboration 
with medical oversight. The principal disposition of the patient 
encounter will result in the direct delivery of the patient to an 
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acute care facility. The major difference between the paramedic 
and the emergency medical technician - intermediate/99 is the 
ability to perform a broader range of advanced skills. These skills 
carry a greater risk for the patient if improperly or inappropriately 
performed. are more difficult to attain and maintain competency in. 
and require significant background knowledge in basic and applied 
sciences . 

.Q... Curriculum. The core educational requirements include successful 
completion of a state-authorized paramedic training program 
and continued educational requirements as defined in chapter 
33-36-01. 

c. Skills. Specific skills for the paramedic are defined by department 
policy. Local medical directors. or hospitals if working in the 
hospital setting. may limit the specific skills that a paramedic may 
provide and they may not exceed those specific skills defined by 
department policy. 

d. Occupational setting. Paramedics may participate in the 
emergency medical services system as a sole responder in a 
quick response unit. as the primary care provider of a basic life 
support air or ground ambulance service. as the primary care 
provider of an advanced life support air or ground ambulance 
service. or as the primary care provider of a critical care air 
ambulance service. Paramedics may work for a hospital in an 
emergency or nonemergency setting or provide services to a 
private company or organization as part of a response team that is 
not offered to the general public. 

e. Medical oversight. A paramedic working in a prehospital 
setting provides medical care with physician oversight. In 
this circumstance a physician credentials the paramedic and 
establishes patient care standards through protocol. A paramedic 
employed by and working in a hospital setting is credentialed by 
the hospital. 

1. Supervision. A paramedic may supervise all subordinate levels of 
emergency medical services personnel. Paramedics working in a 
hospital setting are supervised by the hospital's nurse executive. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-27-04.3 
law Implemented: NDCC 23-27-04.3 
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CHAPTER 33-39-02 

33-39-02-01. License fees. The following annual license fees must be paid 
by proprietors of lodging establishments: 

1. For a lodging establishment containing not more than three sleeping 
rooms, thirty five fQtly_ dollars. 

2. For a lodging establishment containing at least four but not more than 
ten sleeping rooms, fifty fifty-five dollars. 

3. For a lodging establishment containing more than ten sleeping rooms 
and not more than twenty sleeping rooms, seventy~ dollars. 

4. For a lodging establishment containing more than twenty sleeping 
rooms and not more than fifty sleeping rooms, flffiety one hundred 
dollars. 

5. For a lodging establishment containing fifty-one sleeping rooms or 
more, one hundred fifteen twenty-five dollars. 

History: Effective January 1, 2006: amended effective January 1. 2008. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-09-02 
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Chapter 
33-41-01 

Section 
33-41-01-01 
33-41-01-02 
33-41-01-03 
33-41-01-04 
33-41-01-05 
33-41-01-06 
33-41-01-07 
33-41-01-08 
33-41-01-09 
33-41-01-10 
33-41-01-11 
33-41-01-12 
33-41-01-13 
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ARTICLE 33-41 

TATTOO AND BODY ART 

Tattoo and Body Art 

CHAPTER 33-41-01 
TATTOO AND BODY ART 

Definitions 
Requirements for Premises 
Body Art Operator Requirements 
Public Notification Requirements 
Client Records 
Records Retention 
Preparation and Care of the Body Art Area 
Sanitation and Sterilization Procedures 
Requirements for Single-Use Items 
license Requirements 
Temporary Establishment license 
Temporary Demonstration Permit Requirements 
Mobile Body Art Establishments 
Enforcement 

33-41-01-01. Definitions. The terms used throughout this article have the 
same meaning as in North Dakota Century Code Chapter 12.1-31. except: 

.1. "Aftercare" means written instructions given to the client. specific to 
the body art procedures rendered. about caring for the body art and 
surrounding area. These instructions must include information about 
when to seek medical treatment. if necessary. 

2. "Antiseptic" means an agent that destroys disease-causing 
microorganisms on human skin or mucosa. 

3. "Body art" means the practice of physical body adornment by permitted 
or licensed establishments and operators using techniques including 
body piercing. tattooing. cosmetic tattooing. branding. scarification. and 
subdermal implanting. This definition does not include. for the purpose 
of this article. piercing of the outer perimeter or lobe of the ear with 
presterilized single-use stud-and-clasp ear-piercing systems. 

4. "Body art establishment" means any place or premise. whether public 
or private. temporary or permanent. in nature of location. where the 
practices of body art. whether or not for profit. are performed. 
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5. "Body piercing" means puncturing or penetration of the skin of a 
person with presterilized single-use needles and the insertion of 
presterilized jewelry or other adornment thereto in the opening. except 
that puncturing the outer perimeter or lobe of the ear with a presterilized 
single-use stud-and-clasp ear-piercing system shall not be included in 
this definition. 

6. "Branding" means inducing a pattern of scar tissue by use of a heated 
material (usually metal) to the skin. making a serious burn. which 
eventually becomes a scar. 

7. "Contaminated waste" means any liquid or semiliquid blood or other 
potentially infectious materials: contaminated items that would release 
blood or other potentially infectious materials in a liquid or semiliquid 
state if compressed: items that are caked with dried blood or other 
potentially infectious materials and are capable of releasing these 
materials during handling: sharps and any wastes containing blood 
and other potentially infectious materials. as defined in 29 Code of 
Federal Regulations part 1910.1030. known as "occupational exposure 
to bloodborne pathogens". 

8. "Cosmetic tattooing" is included in the definition of tattooing. 

9. "Department" means the state department of health. 

10. "Disinfection" means the destruction of disease-causing 
microorganisms on inanimate objects or surfaces. thereby rendering 
these objects safe for use or handling . 

.11.... "Ear piercing" means the puncturing of the noncartilaginous perimeter 
or lobe of the ear with a presterilized single-use stud-and-clasp 
ear-piercing system following manufacturer's instructions. Under no 
circumstances shall ear-piercing studs and clasps be used anywhere 
on the body other than the outer perimeter and lobe of the ear. 

12. "Equipment" means all machinery, including fixtures, containers, 
vessels. tools, devices, implements, furniture. display and storage 
areas. sinks, and all other apparatus and appurtenances used in 
connection with the operation of a body art establishment. 

13. "Handsink" means a lavatory equipped with hot and cold running water 
under pressure. used solely for washing hands, arms, or other portions 
of the body. 

14. "Hot water" means water that attains and maintains a temperature of at 
least one hundred degrees Fahrenheit. 
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15. "Instruments used for body art" means hand pieces. needles. needle 
bars. and other instruments that may come in contact with a client's 
body or may be exposed to bodily fluids during body art procedures. 

16. "Invasive" means entry into the body either by incision or insertion of an 
instrument into or through the skin of mucosa, or by any other means 
intended to puncture. break, or compromise the skin or mucosa. 

17. "Jewelry" means any personal adornment inserted into a newly pierced 
area, which may be made of surgical implant-grade stainless steel: solid 
fourteen karat or eighteen karat white or yellow gold. niobium, titanium, 
or platinum: or a dense. low-porosity plastic, which is free of nicks, 
scratches. or irregular surfaces and which has been properly sterilized 
prior to use. 

18. "Liquid chemical germicide" means a disinfectant or sanitizer registered 
with the United States environmental protection agency or an 
approximately one-to-one hundred dilution of household chlorine 
bleach made fresh daily and dispensed from a spray bottle (five 
hundred parts per million, one-fourth cup per gallon. or two tablespoons 
per quart of tap water). 

19. "Mobile body art establishment or unif' means a mobile establishment 
or unit which is self-propelled or otherwise movable from place to place 
and is self-sufficient for utilities such as gas. water. electricity. and liquid 
waste disposal which operates at a fixed location where a permitted or 
licensed operator performs body art procedures. 

20. "Operator" means any person who controls. operates, manages. 
conducts. or practices body art activities at a body art establishment 
and who is responsible for compliance with these rules, whether 
actually performing body art activities or not. The term includes an 
assistant technician who works under the operator and performs body 
art activities. 

21. "Person" means an individual, any form of business or social 
organization or any other nongovernmental legal entity. including 
corporations. partnerships. limited liability companies. associations. 
trusts, or unincorporated organizations. 

22. "Physician" means a person currently licensed by the state of North 
Dakota to practice medicine pursuant to the provisions of chapter 43-17 
of the North Dakota Century Code. 

23. "Procedure surface" means any surface of an inanimate object that 
contacts the client's unclothed body during a body art procedure. skin 
preparation of the area adjacent to and including the body art procedure, 
or any associated work area which may require sanitizing. 
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24. "Sanitization procedure" means a process of reducing the numbers of 
microorganisms on cleaned surfaces and equipment to a safe level as 
judged by public health standards and which lias been approved by the 
department. 

25. "Sharps" means any objects (sterile or contaminated) that may 
purposefully or accidentally cut or penetrate the skin or mucosa. 
including presterilized. single-use needles; scalpel blades; and razor 
blades. 

26. "Sharps container" means a puncture-resistant. leak-proof container 
that can be closed for handling. storage. transportation. and disposal 
and that is labeled with the international biohazard symbol. 

27. "Single-use" means products or items that are intended for one-time. 
one-person use and are disposed of after use on each client. including 
cotton swabs or balls. tissues or paper products. paper or plastic cups. 
gauze and sanitary coverings. razors. piercing needles. scalpel blades. 
stencils. ink cups. and protective gloves. 

28. "Sterilization" means a process resulting in the destruction of all forms 
of microbial life. including highly resistant bacterial spores. 

29. "Tattooing" means any method of placing ink or other pigment into or 
under the skin or mucosa by the aid of needles or any other instrument 
used to puncture the skin. resulting in permanent coloration of the skin 
or mucosa. This term includes all forms of cosmetic tattooing. 

30. "Temporary body art establishment" means any place or premise 
operating at a fixed location where an operator performs body 
art procedures for no more than fourteen days consecutively in 
conjunction with a single event or celebration. 

31. "Ultrasonic unit" means a unit approved by the department. physically 
large enough to fully submerge instruments in liquid. which removes 
all foreign matter from the instruments by means of high-frequency 
oscillations transmitted through the contained liquid. 

32. "Universal precautions" means a set of guidelines and controls. 
published by the centers for disease control and prevention 
(CDC) as "Guidelines for Prevention of Transmission of Human 
Immunodeficiency Virus and Hepatitis 8 Virus to Health Care and 
Public Safety Workers" in Morbidity and Mortality Weekly Report 
(MMWRJ. June 23. 1989. vel. 38. no. S-6. and as "Recommendations 
for Preventing Transmission of Human Immunodeficiency Virus 
and Hepatitis 8 Virus to Patients During Exposure-Prone Invasive 
Procedures". in (MMWRJ. July 12. 1991. vel. 40. no. RR-8. This 
method of infection control requires the employer and the employee 
to assume that all human blood and specified human body fluids 
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are infectious for HIV. HBV. and other blood pathogens. Precautions 
include handwashing: gloving: personal protective equipment: injury 
prevention: and proper handling and disposal of needles. other sharp 
instruments. and blood-contaminated and body fluid-contaminated 
products. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
law Implemented: NDCC 23-01-35 

33-41-01-02. Requirements for premises. Following are the minimum 
requirements for construction. materials. and general condition of a body art 
establishment: 

1.:. The operator of a new or extensively remodeled body art establishment 
shall submit a scale drawing and floor plan of the proposed 
establishment for a plan review by the department. as part of the 
license application process. 

2. All walls. floors. ceilings. and procedure surfaces of a body art 
establishment shall be smooth. free of open holes or cracks. 
light-colored. washable. and in good repair. Walls. floors. and ceilings 
shall be maintained in a clean condition. All procedure surfaces. 
including client chairs and benches. shall be of such construction 
as to be easily cleaned and sanitized after each client. All body art 
establishments shall be completely separated by solid partitions or by 
walls extending from floor to ceiling. from any room used for human 
habitation. any food establishment or room where food is prepared. 
any hair salon. any retail sales. or any other such activity that may 
cause potential contamination of work surfaces. exposed equipment. 
or client procedure sites. 

3. Effective measures shall be taken by the body art operator to 
protect against entrance into the establishment and against the 
breeding or presence on the premises of insects. vermin. and rodents. 
Insects. vermin. and rodents shall not be present in any part of the 
establishment. its appurtenances. or appertaining premises. 

4. There shall be adequate floor space for the operator in each procedure 
room. Each establishment shall have procedure rooms that may be 
closed or screened. or both. from public view for clients requesting 
privacy. 

5. The establishment shall be well-ventilated and provided with an artificial 
light source equivalent to at least twenty foot candles measured three 
feet off the floor. except that at least one hundred foot candles shall be 
provided at the level where the body art procedure is being performed. 
and where instruments and sharps are assembled. 
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6. No animals of any kind shall be allowed in a body art establishment 
except service animals used by persons with disabilities (e.g .. seeing 
eye dogs). Fish aquariums shall be allowed in waiting rooms and 
nonprocedural areas. 

7. A separate. readily accessible handsink with hot and cold running 
water. under pressure. preferably equipped with wrist-operated or 
foot-operated controls and supplied with liquid soap and disposable 
paper towels shall be readily accessible within the body art 
establishment. One handsink shall serve no more than three operators. 
In addition. there shall be a minimum of one lavatory. excluding service 
sinks. and one toilet in a body art establishment. 

8. At least one covered waste receptacle shall be provided in each 
operator area and each toilet room. Receptacles in the operator 
area shall be emptied daily. and solid waste shall be removed from 
the premises at least weekly. All refuse containers shall be lidded. 
cleanable. and kept clean. 

9. All instruments and supplies shall be stored in clean. dry. and covered 
containers. 

10. Reusable cloth items shall be mechanically washed with detergent and 
chlorine bleach and dried after each use. The cloth items shall be stored 
in a dry. clean environment until used. 

History: Effective January 1. 2008 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-03. Body art operator requirements . 

..1.. The following information shall be kept on file on the premises of a body 
art establishment and available for inspection by the department: 

g_,_ Employee information: 

ill Full names and exact duties: 

!.2.1 Date of birth: 

.Ql Gender: 

ill Home address: 

@ Home and work telephone numbers: and 

@ Identification photos of all body art operator/technicians. 
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b. Establishment information: 

ill Establishment name: 

.(21 Hours of operation: and 

ill Owner's name and address. 

c. A complete description of all body art procedures performed. 

~ An inventory of all instruments and body jewelry, all sharps, and all 
inks used for any and all body art procedures, including names of 
manufacturers and serial or lot numbers. if applicable. Invoices or 
orders shall satisfy this reguirement. 

e. A copy of these regulations. 

b. The body art operator must be a minimum of eighteen years of age. 

~ Smoking, eating, or drinking is prohibited in the area where body art is 
performed. 

4. Operators shall refuse service to any person who. in the opinion of the 
operator. is under the influence of alcohol or drugs. 

~ The operator shall maintain a high degree of personal cleanliness. 
conform to hygienic practices. and wear clean clothes when performing 
body art procedures. Before performing body art procedures, operators 
must thoroughly wash their hands in hot running water with liguid soap, 
then rinse hands and dry with disposable paper towels. This shall be 
done as often as necessary to remove contaminants. 

§... In performing body art procedures. the operator shall wear disposable 
medical gloves. Gloves must be changed if they become contaminated 
by contact with any nonclean surfaces or objects or by contact with 
a third person. The gloves shall be discarded. at a minimum, after 
the completion of each procedure on an individual client, and hands 
shall be washed before the next set of gloves is donned. Under no 
circumstances shall a single pair or gloves be used on more than one 
person. The use of disposable medical gloves does not preclude or 
substitute for handwashing procedures as part of a good personnel 
hygiene program. 

L If. while performing a body art procedure. the operator's glove is 
pierced or torn, or otherwise contaminated. the procedure delineated in 
subsection 6 shall be repeated immediately. The contaminated gloves 
shall be immediately discarded, and the hands washed thoroughly 
as described in subsection 6 before a fresh pair of gloves is applied. 
Any item or instrument used for body art that is contaminated during 
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the procedure shall be discarded. and replaced immediately with a 
new disposable item or a new sterilized instrument or item before the 
procedure resumes. 

8. Contaminated waste that may release liguid blood or body fluids 
when compressed or may release dried blood or body fluids when 
handled must be placed in an approved red bag marked with the 
international biohazard symbol. It must then be disposed of by a waste 
hauler approved by the department or. at a minimum. in compliance 
with 29 CFR part 1910.1030. "occupational exposure to blood borne 
pathogens". Sharps ready for disposal shall be disposed of in approved 
sharps containers. Contaminated waste that does not release liguid 
blood or body fluids when compressed or does not release dried blood 
or body fluids when handled may be placed in a covered receptacle 
and disposed of through normal. approved disposal methods. Storage 
of contaminated waste onsite shall not exceed the period specified by 
the department or more than a maximum of thirty days. as specified in 
29 CFR part 1910.1030. whichever is less. 

~ No person shall perform any body art procedure upon a person under 
the age of eighteen years without the presence. written consent. 
and proper identification of a parent. legal custodial parent. or legal 
guardian. Nothing in this section is intended to reguire an operator to 
perform any body art procedure on a person under eighteen years of 
age with parental or guardian consent. 

10. Any skin or mucosa surface to receive a body art procedure shall be 
free of rash or any visible infection . 

.11. The skin of the operator shall be free of rash or infection. No person or 
operator affected with boils. infected wounds. open sores. abrasions. 
keloids. weeping dermatological lesions. or acute respiratory infection 
shall work in any area of a body art establishment in any capacity in 
which there is a likelihood that the person could contaminate body 
art eguipment. supplies. or working surfaces with body substances or 
pathogenic organisms. 

12. The operator shall be vacinnated against the hepatitis B virus. The 
operator is responsible for ensuring that all individuals working at the 
operator's establishment initiate the hepatitis B vaccination series 
within thirty days of starting work unless the individuals have previously 
received the complete hepatitis B vaccination series and can provide 
documentation to the department. antibody testing has revealed that 
the individual is immune. or the vaccine is contraindicated for medical 
reasons. 
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13. The operator shall be certified in cardiopulmonary resuscitation. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
law Implemented: NDCC 23-01-35 

33-41-01-04. Public notification requirements. 

1.. Verbal and written public educational information. approved by the 
department. shall be required to be given to all clients wanting to 
receive body art procedures. Verbal and written instructions. approved 
by the department. for the aftercare of the body art procedure site 
shall be provided to each client by the operator upon completion 
of the procedure. The written instructions shall advise the client to 
consult a physician at the first sign of infection and shall contain the 
name. address. and telephone number of the establishment. These 
documents shall be signed and dated by both parties. with a copy 
given to the client and the operator retaining the original with all other 
required records. In addition. all establishments shall prominently 
display a disclosure statement. provided by the department. which 
advises the public of the risks and possible consequences of body art 
services. The facility licenseholder shall also post in public view the 
name. address. and telephone number of the local or state department 
that has jurisdiction over this program and the procedure for filing 
a complaint. The disclosure statement and the notice for filing a 
complaint shall be included in the establishment license application 
packet. 

2. All infections. complications. or diseases resulting from any body art 
procedure that become known to the operator shall be reported to the 
department by the operator within twenty-four hours. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
law Implemented: NDCC 23-01-35 

33-41-01-05. Client records. 

1.. So that the operator can obtain knowledge about the client's health 
status for receiving a body art procedure. the operator or technician 
shall ask for the information as follows: 

So your body art procedure heals properly. we ask that you disclose if 
you have or have had any of the following conditions: 

a. Diabetes: 

b. History of hemophilia (bleeding): 
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c. History of skin diseases. skin lesions. or skin sensitivities to soaps. 
disinfectants. etc. : 

d. History of allergies or adverse reactions to pigments. dyes. or other 
skin sensitivities: 

e. History of epilepsy. seizures. fainting . or narcolepsy: 

t Use of medications such as anticoagulants. which thin the blood or 
interfere with blood clotting: 

~ Use of medications other than routine antibiotics. allergy 
medication. or birth control pills: 

h. Hepatitis; 

L. HIV positive: 

i. High blood pressure or heart disease: 

k. Pregnancy: 

L. Contagious diseases: 

m. Immune system disorder: or 

D... Serious physical or mental health problems. 

2. The operator shall ask the client to sign a release form confirming 
that the information described in subsection 1 was obtained or that 
the operator attempted to obtain the information. The client shall be 
asked to disclose any other information that would aid the operator in 
evaluating the client's body art healing process. 

3. Each operator shall keep records of all body art procedures 
administered. including client name and signature. date of birth. 
date. time. identification and location of the body art procedure 
performed. and the operator's name. If the client is a minor. proof 
of parental or guardian presence and consent must be obtained and 
signed and the record retained . All client records shall be confidential 
and be retained for a minimum of three years and made available to 
the department upon notification. 
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4. Nothing in this section shall be construed to require the operator to 
perform a body art procedure upon a client. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-06. Records retention. The body art establishment shall keep a 
record of all persons who have had body art procedures performed. The record 
shall include the name. date of birth. and address of the client: the date and time of 
the procedure: the name of the operator who performed the procedures: type and 
location of procedure performed: and the signature of the client: and. if the client is 
a minor. proof of parental or guardian presence and consent. i.e .. signature. Such 
records shall be retained for a minimum of three years and shall be available to the 
department upon request. The department and the body art establishment shall 
keep such records confidential. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-07. Preparation and care of the body art area . 

.L Before a body art procedure is performed. the immediate skin area and 
the areas of skin surrounding where the body art procedure is to be 
placed shall be washed with soap and water or an approved surgical 
skin preparation. depending on the type of body art to be performed. 
If shaving is necessary, single-use disposable razors or safety razors 
with single-service blades shall be used. Blades shall be discarded after 
each use. and reusable holders shall be autoclaved after use. Following 
shaving. the skin and surrounding area shall be washed with soap and 
water. The washing pad shall be discarded after a single use. 

2. In the event of blood flow. all products used to check the flow of blood or 
to absorb blood shall be single-use and disposed of immediately after 
use in appropriate covered containers. unless the disposal products 
meet the definition of biomedical waste. The use of styptic pencils or 
alum solids shall not be used to check the flow of blood. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-08. Sanitation and sterilization procedures • 

.L All nonsingle-use. nondisposable instruments used for body art 
shall be cleaned thoroughly after each use by scrubbing with an 
appropriate soap or disinfectant solution and hot water or by following 
the manufacturer's instructions, to remove blood and tissue residue. 
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and shall be placed in an ultrasonic unit also operated in accordance 
with the manufacturer's Instructions. 

b. After being cleaned, all nondisposable instruments used for body art 
shall be packed individually in peel-packs and subsequently sterilized as 
specified in subsection 3. All peel-packs shall contain either a sterilizer 
indicator or internal temperature indicator. Peel-packs must be dated 
with an expiration date not to exceed six months. 

3. All cleaned, nondisposable instruments used for body art shall be 
sterilized in a steam autoclave or dry-heat sterilizer (if approved by the 
department). The sterilizer shall be used, cleaned, and maintained 
according to manufacturer's instruction. A copy of the manufacturer's 
recommended procedures for the operation of the sterilization unit 
must be available for inspection by the department. Sterile equipment 
may not be used if the package has been breached or after the 
expiration date without first repackaging and resterilizing. Sterilizers 
shall be located away from workstations or areas frequented by the 
public. If the body art establishment uses only single-use, disposable 
instruments and products. and uses sterile supplies. an autoclave shall 
not be required. 

4. Each holder of a license to operate a body art establishment shall 
demonstrate that the sterilizer used is capable of attaining sterilization 
by monthly spore destruction tests. These tests shall be verified 
through an independent laboratory. The license shall not be issued or 
renewed until documentation of the sterilizer's ability to destroy spores 
is received by the department. These test records shall be retained 
by the operator for a period of three years and made available to the 
department upon request. 

~ Tattoo needles and piercing needles are not reusable under any 
circumstances. After use, all needles, razors. and other sharps shall 
be immediately disposed of in red sharps containers. appropriately 
labeled with the international biohazard symbol. After sterilization. all 
reusable instruments used for tattooing or body piercing shall be stored 
in a dry, clean cabinet or other tightly covered container reserved for 
the storage of such instruments. 

ft. All instruments used for tattooing or body piercing shall remain 
stored in sterile packages until just prior to the performance of a 
body art procedure. When assembling instruments used for body art 
procedures. the operator shall wear disposable medical gloves and 
use medically recognized techniques to ensure that the instruments 
and gloves are not contaminated. 

7. All inks. dyes. pigments. needles. and equipment shall be specifically 
manufactured for performing body art procedures and shall be used 
according to manufacturer's instructions. The mixing of approved inks, 
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dyes. or pigments or their dilution with potable water is acceptable. 
Immediately before a tattoo is applied. the quantity of the dye to be 
used shall be transferred from the dye bottle and placed into single-use 
paper cups or plastic cups. Upon completion of the tattoo. these single 
cups or cups and their contents shall be discarded. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-09. Requirements for single-use items . 

.1.. Single-use items shall not be used on more than one client for any 
reason. After use. all single-use needles. razors. and other sharps shall 
be immediately disposed of in approved sharps containers. 

2. All products applied to the skin. including body art stencils. shall be 
single-use and disposable. If the department approves. acetate stencils 
shall be allowed for reuse if sanitization procedures as specified in 
subsection 24 of section 33-41-01-01 are performed between uses. 
Petroleum jellies. soaps. and other products used in the application of 
stencils shall be dispensed and applied on the area to be tattooed with 
sterile gauze or in a manner to prevent contamination of the original 
container and its contents. The gauze shall be used only once and 
then discarded. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-10. license requirements . 

.1.. No person. firm. partnership. joint venture. association. business trust. 
corporation. or organized group of persons may operate a body art 
establishment except with a body art establishment license from the 
department. 

2. It is prohibited to obtain or attempt to obtain any body art establishment 
or operator permit by means of fraud. misrepresentation. or 
concealment. 

3. A license for a body art establishment shall not be transferable from one 
place or person to another. 

4. The current body art establishment license shall be posted in a 
prominent and conspicuous area where it may be readily observed by 
clients. 
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5. The annual license fee for all types of body art establishments is one 
hundred ten dollars. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-11. Temporary establishment license. Temporary 
establishment licenses. when required. may be issued for body art services 
provided outside of the physical site of a certified facility for the purposes 
of product demonstration. industry trade shows. or education. Temporary 
establishment licenses will not be issued unless: 

L. The applicant furnishes proof of compliance with section 33-41-01 -10 
relating to license requirements: 

2. The applicant is currently affiliated with a fixed location or permanent 
facility which. where applicable. is licensed by the appropriate state or 
local jurisdiction: and 

3. The temporary site complies with section 33-41-01-12 temporary 
demonstration license requirements. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 

33-41-01-12. Temporary demonstration permit requirements. 

L. A person who wishes to obtain a temporary demonstration license must 
submit the request in writing for review by the department at least thirty 
days prior to the event. The request must specify: 

a. The purpose for which the license is requested. 

Q.. The period of time during which the license is needed. not to exceed 
fourteen calendar days per event. without reapplication. 

c. The location where the temporary demonstration license will be 
used. 

2. The applicant's demonstration project must be contained in a 
completely enclosed. nonmobile facility (e.g .. inside a permanent 
building). 

3. Compliance with all of the requirements of this code includes the 
following: 
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.a.. Conveniently located handwashing facilities with liquid soap. paper 
towels. and hot and cold water under adequate pressure shall be 
provided. Drainage in accordance with local plumbing codes is to 
be provided. Tuberculocidal single-use hand wipes. approved by 
the department. to augment the handwashing requirements of this 
section must be available in each booth or cubicle. 

b. There shall be at least one hundred foot candles of light at the level 
where the body art procedure is being performed. 

c. Facilities to properly sterilize instruments and evidence of a spore 
test performed on sterilization equipment thirty days or less prior 
to the date of the event must be provided. or only single-use. 
prepackaged. sterilized equipment obtained from reputable 
suppliers or manufacturers will be allowed. 

d. Ability to properly clean and sanitize the area used for body art 
procedures is required. 

4. The facility where the temporary demonstration license needed must 
be inspected by the department and the license issued prior to the 
performance of any body art procedure. 

5. Temporary demonstration licenses issued under the provisions of this 
code may be suspended by the department for failure of the holder to 
comply with the requirements of this code. 

6. All establishment licenses and the disclosure notice must be readily 
seen by clients. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
law Implemented: NDCC 23-01-35 

33-41-01-13. Mobile body art establishments. In addition to complying 
with all of the requirements of this code. mobile body art vehicles working 
from a mobile body art establishment shall also comply with all of the following 
requirements: 

.1.. Mobile body art establishments are licensed annually. and no body 
art procedures are to be performed before a license is issued. 
Licenseholders are responsible for ensuring that all other local agency 
regulations are complied with. including zoning and business license 
requirements. 

2. Body art performed pursuant to this section shall be done only from 
an enclosed vehicle such as a trailer or mobile home. No body art 
procedures shall be performed outside of the enclosed vehicle. 

270 



~ The mobile body art establishment shall be maintained in a clean 
and sanitary condition at all times. Doors shall be self-closing and 
tight-fitting. Openable windows shall have tight-fitting screens. 

4. Mobile body art establishments must have approved sterilization 
equipment available. in accordance with all requirements of section 
33-41-01-08. 

5. The mobile body art establishment shall be used only for the purpose 
of performing body art procedures. No habitation or food preparation is 
permitted inside the vehicle unless the body art workstation is separated 
by walls. floor to ceiling. from culinary or domicile areas. 

6. The mobile body art establishment shall be equipped with an equipment 
washing sink and a separate handsink for the exclusive use of the 
operator for handwashing and preparing the client for the body art 
procedure. The handsink shall be supplied with hot and cold running 
water under pressure to a mixing type faucet and liquid soap and 
paper towels in dispensers. An adequate supply of potable water 
shall be maintained for the mobile body art establishment at all times 
during operation. The source of the water and storage. in gallons. 
of the tanks shall also be identified. Tuberculocidal single-use hand 
wipes. approved by the department. to augment the handwashing 
requirements of this section. must be available. 

L. All liquid wastes shall be stored in an adequate storage tank with a 
capacity at least fifty percent greater than the capacity of the onboard 
potable water supply. Liquid wastes shall be disposed of at a site 
approved by the department. 

8. Restroom facilities must be available within the mobile body art 
establishment. A handsink must be available inside the restroom 
cubicle. The handsink shall be supplied with hot and cold running 
water under pressure to a mixing type faucet. as well as liquid soap 
and paper towels in dispensers. Restroom doors must be self-closing 
and adequate ventilation must be available. 

~ No animals. except service animals of clients. shall be allowed in the 
mobile body art establishment at any time. 

10. Mobile body art establishments must receive a preoperational 
inspection to ensure compliance with structural requirements. 

11. All mobile body art establishment licenses. as well as the disclosure 
notice. must be readily seen by clients. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 
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33-41-01-14. Enforcement. 

.1,_ It is a class B misdemeanor for establishments that continue to operate 
without proper permits from the department or operate in violation of 
these regulations. 

2. A representative of the department shall provide proper identification as 
such before entering a body art establishment to make an inspection. 
Such an inspection must be conducted as often as necessary 
throughout the year to ensure compliance with this code. 

~ It is unlawful for any person to interfere with the department in the 
performance of its duties. 

4. A copy of the inspection report must be furnished to the licenseholder 
or operator of the body art establishment. with the department retaining 
possession of the original. 

5. If. after investigation. the department should find that a licensee is in 
violation of this code. the department may advise the licensee. in writing. 
of its findings and instruct the licensee to take specific steps to correct 
such violations within a reasonable period of time. 

6. If the department has reasonable cause to suspect that a communicable 
disease is or may be transmitted by an operator. by use of unapproved 
or malfunctioning equipment. or by unsanitary or unsafe conditions that 
may adversely affect the health of the public. upon written notice to the 
owner or operator. the department may do any or all of the following: 

a. Issue an order excluding any or all operators from the licensed 
body art establishment who are responsible. or reasonably appear 
responsible. for the transmission of a communicable disease until 
the department determines there is no further risk to public health. 

b. Issue an order to immediately suspend the license of the 
establishment until the department determines there is no further 
risk to the public health. Such an order shall state the cause for 
the action. 

7. Licenses issued under the provisions of the code may be suspended 
temporarily by the department for failure of the holder to comply with 
the requirements of this code. 

8. Whenever a licenseholder or operator has failed to comply with any 
notice issued under the provisions of this code. the operator must 
be notified in writing that the license is. upon service of this notice. 
immediately suspended. The notice must also contain a statement 
informing the licenseholder or operator that an opportunity for a hearing 
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will be provided if a written request for a hearing is filed with the 
department. 

9. Any person whose license has been suspended may. at any time. 
make application for reinstatement of the license. Within ten days 
of receipt of a written request. including a statement signed by the 
applicant. that in the applicant's opinion the conditions causing the 
suspension have been corrected . the department shall reinspect the 
body art establishment or evaluate documentation provided by an 
operator. If the applicant is in compliance with the provisions of this 
code. the license will be reinstated. 

10. For repeated or serious (any code infraction that threatens the health 
of the client or operator) violations of any of the requirements of this 
code or for interference with department personnel in the performance 
of their duties. a license may be permanently revoked after a hearing. 
Before taking such action. the department shall notify the licenseholder 
or operator in writing. stating reasons for which the license is subject 
to revocation and advising the licenseholder or operator of the 
requirements for filing a request for a hearing. A license may be 
suspended for cause. pending its revocation or hearing relative thereto . 

.11. The department may permanently revoke a permit after five days 
following service of the notice unless a request for hearing is filed within 
the five-day period with the department by the licenseholder. 

12. The hearings provided for in this section must be conducted by the 
department at a time and place designated by the hearing officer. On 
the basis of the record of the hearing. the department shall make a 
finding and may sustain. modify. or rescind any official notice or order 
considered in the hearing. A written report of the hearing decision must 
be furnished to the licenseholder or operator by the department. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-01-35 
Law Implemented: NDCC 23-01-35 
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CHAPTER 33-42-01 

33-42-01-01. Applicability. This chapter applies to all persons who 
possess or operate tanning devices available to the public for the purpose of 
artificial light skin tanning. including those offered for use as part of a membership 
or premium offer in a health club. condominium. apartment complex activity center. 
or hotel or motel rental. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-02. Definitions. The terms used throughout this article have the 
same meaning as in North Dakota Century Code chapter 23-39 except: 

.1.. "Applicant" means any person who applies to the department for a 
license to operate a tanning facility. 

2. "Customer" means any member of the public who is provided access 
to a tanning device in exchange for a fee or other compensation. or 
any individual who. in exchange for a fee or other compensation. is 
afforded use of a tanning device as a benefit of membership in or access 
to a health club. condominium ownership. apartment complex activity 
center. hotel or motel room rental. or other offer. 

3. "Department" means the state department of health. 

4. "operator'' means an individual designated by the licenseholder to 
manage the tanning facility and to assist and instruct the public in the 
correct operation of the tanning devices. 

5. "Person" means any individual. corporation. partnership. firm. 
association. trust. estate. public or private institution. group or 
agency. or a representative or agent of any of these. 

6. "Protective eyewear" means any apparatus designed to be worn over 
the eyes by a user of tanning devices which absorbs all UV-A UV-B. 
and visible light up to five hundred nanometers but permits sufficient 
light to pass through to allow a user to safely negotiate obstacles. and 
that complies with the standards set forth in 21 CFR 1040.20. 

7. "Radiation" means ultraviolet radiation. 

8. "Ultraviolet radiation" means electromagnetic radiation with a 
wavelength in air of two hundred to four hundred nanometers. 

a_ "UV-A" means ultraviolet radiation having a wavelength in air of three 
hundred twenty to four hundred nanometers. 
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10. "UV-B" means ultraviolet radiation having a wavelength in air of two 
hundred ninety to three hundred twenty nanometers. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-03. Advertising. 

1.,. No tanning facility may state in any advertising. written or verbal. that 
tanning is free of hazards from ultraviolet radiation or has any health 
benefits other than those recognized by a credible scientific or medical 
source. 

2. No person may state or imply that any activity under a license has been 
approved by the department. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-04. Warning sign. 

1.,. Location and content. Tanning facilities shall prominently display a 
warning sign in each area where a tanning device is used. A sign shall 
be located within one meter of each device. The sign shall be readily 
legible. clearly visible. and not obstructed by any barrier. equipment. or 
other item present so that the customer can easily view the warning sign 
before turning on the tanning device. 

2. Lettering. The lettering on each warning sign shall be at least five 
millimeters high for the word "WARNING". All capital letters shall be at 
least five millimeters high and all lowercase letters shall be at least three 
millimeters high. The warning sign must contain the following warnings: 

WARNING 

DANGER - ULTRAVIOLET RADIATION 

Follow Instructions. 

Avoid too frequent or too lengthy exposure. Like exposure to the sun. use of a 
tanning device can cause eye and skin injury and allergic reactions. Repeated 
exposure can cause chronic sun damage. which is characterized by wrinkling . 
dryness. fragility and bruising of the skin. and skin cancer. 

WEAR FOOD AND DRUG ADMINISTRATION-APPROVED PROTECTIVE 
EYEWEAR. FAILURE TO WEAR PROTECTIVE EYEWEAR MAY RESULT IN 
SEVERE BURNS OR LONG-TERM INJURY TO THE EYES. 

275 



Ultraviolet radiation from tanning devices will aggravate the effects of the sun. 
so do not sunbathe during the twenty-four hours immediately preceding or 
immediately following the use of a tanning device. 

Medications and cosmetics may increase your sensitivity to ultraviolet radiation. 
Consult a physician before using a tanning device if you are using medications. 
have a history of skin problems. or believe that you are especially sensitive to 
sunlight. Women who are pregnant or using birth control pills and who use a 
tanning device may develop discolored skin. 

If your skin does not tan when exposed to sun. it is unlikely that your skin will tan 
when exposed to this tanning device. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
law Implemented: NDCC 23-39-07 

33-42-01-05. lamp replacement. 

1.:. The tanning facility shall maintain a record of the dates on which the 
tubes. bulbs. or lamps were replaced. 

2. The tubes. bulbs. or lamps shall be replaced at the frequency 
recommended by the manufacturer or when the tubes. bulbs. or lamps 
become damaged or defective. A replacement lamp for a tanning 
unit shall be compatible with the original lamp as specified by the 
manufacturer of the unit or shall be substantially equivalent to the 
manufacturer's original lamp type. In this subsection, "substantially 
equivalent" means within ten percent of the UV-8 emission of the 
original lamp and meeting the performance requirements of the United 
States food and drug administration in 21 CFR 1040.20(c)(1). 

3. The facility shall maintain the device manufacturer's literature indicating 
the rating. output. or intensity of the tube, lamp, or bulb required for 
replacement. 

4. No tube. bulb. or lamp designated for medical use only may be used. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
law Implemented: NDCC 23-39-07 

33-42-01-06. Duties of the operator. 

1.:. Use only tanning equipment manufactured and certified to comply with 
21 CFR part 1040, section 1040.20. "sunlamp products and ultraviolet 
lamps intended for use in sunlamp products", in tanning facilities. 
Compliance shall be based on the standard in effect at the time of 
manufacture as shown on the device identification label required by 
21 CFR part 1010 section 1010.3. 
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2. Use only tanning equipment that has a timer which complies with the 
requirements of 21 CFR part 1040. section 1040.20(c)(2). The timer 
shall be incorporated in the tanning device. The maximum timer interval 
shall not exceed the manufacturer's maximum recommended exposure 
time. 

~ Ensure that protective acrylic sheets are in place when a tanning device 
is in use. except that the protect acrylic may be sleeves over the lamps 
in the upper portion of a device or over lamps in booth devices. 

History: Effective January 1, 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-07. Cleanliness and sanitation. 

~ Walls. floors. and fixtures shall be kept clean at all times in the entire 
facility. 

2. No article or equipment shall be used or offered for use by a patron 
unless that article has first been cleaned with an environmental 
protection agency-approved sanitizer. A test kit or other device that 
accurately measures the concentration of the sanitizing solution in 
parts per million shall be used to measure the strength of the sanitizing 
solution when the concentrate and water dilution is initially prepared 
and at least daily thereafter to ensure sufficient strength of the sanitizing 
solution. 

~ Paper towels or a clean cloth towel shall be provided. If reusable cloth 
towels are provided. they shall be mechanically washed with detergent 
and mechanically dried after each use. The cloth towels must be stored 
in a dry. clean environment until used. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-08. Reports of injury. If a customer of a tanning facility reports a 
sunburn injury to that facility resulting from the use of its tanning device, the owner 
shall provide the customer with written information on how to report the alleged 
injury to the department on a form prescribed by the department. The report shall 
be sent to the department as soon as possible and shall include: 

~ The name of the affected individual and date of the actual or alleged 
injury. 

2. The name and location of the tanning facility. 

~ The nature of the alleged injury and duration of the tanning exposure. 
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4. Information on the device involved. such as manufacturer and model 
number and any other information considered relevant to the situation. 

5. The name and address of the health care provider and treatment. if any. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-09. Recordkeeping . 

.1:. The operator of a tanning facility shall maintain the following records: 

a. Each customer's total number of tanning visits and dates and 
duration of tanning exposure. 

b. Each customer's signature and acknowledgment that the customer 
has read and understands the written notice as required in 
subsection 2 of section 23-39-03 of the North Dakota Century 
Code and the warning sign as prescribed in section 33-42-01-04 
of this chapter. 

c. Each parental or legal guardian's written consent for customers 
under eighteen years of age as required in subdivision a of 
subsection 1 of section 23-39-05 of the North Dakota Century 
Code. 

All customer records shall be maintained for three years after the last 
tanning visit. 

.2.,. The operator shall maintain the following information for each tanning 
device: 

a. Manufacturer's equipment or operator's manual and any 
service-related material. 

b. Inspections, maintenance. and notifications performed on the 
tanning device, including the date of service and dates of bulb 
replacement. Pevice records shall be maintained for three years. 

History: Effective January 1, 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-10. Permits - Licenses. A person may not operate a tanning 
facility without a license issued by the department. The department will conduct 
a preoperational inspection prior to initial licensure or changes in ownership to 
insure operator compliance and understanding of all laws and regulations. License 
renewals must be submitted to the department during December every year. An 
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additional amount of fifty percent of the license fee must be imposed upon renewal 
if the license was not renewed before February first following the expiration date. A 
reduced license fee in the amount of one-half of the applicable license fee must be 
charged for a new facility that begins operation after July first of each year. Licenses 
are not transferable. The annual license fee for a tanning facility is ninety dollars 
for facilities with up to ten tanning beds and one hundred ten dollars for facilities 
with more than ten beds. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 

33-42-01-11. Denial. suspension. or revocation of license. 

1.:. The department may deny issuance of a license or suspend or revoke a 
license issued under this chapter if the applicant or licenseholder does 
not comply with or violates chapter 23-39 of the North Dakota Century 
Code or any provision of this chapter or if the applicant or licenseholder 
does any of the following : 

g.._ Submits false or misleading information in the application or in 
reports . 

.b... Fails to construct. operate. or maintain the tanning facility in 
accordance with the application. 

c. Operates the tanning facility in a way that causes or creates a 
nuisance or hazard to the public health or safety. 

~ Violates any condition upon which the license was issued . 

.e.. Fails to allow the department or a duly authorized agent to inspect 
the facility at a reasonable hour and in a reasonable manner for the 
purpose of determining compliance with this chapter . 

.t. Fails to pay the license fee. 

2. Whenever the proprietor of any tanning facility fails to comply with this 
chapter. the operator must be given notice of the time within which the 
proprietor must meet the requirements. The notice must be in writing 
and delivered personally by an inspector of the department or sent by 
registered mail. 

History: Effective January 1. 2008. 
General Authority: NDCC 23-39-07 
Law Implemented: NDCC 23-39-07 
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TITLE 43 

INDUSTRIAL COMMISSION 
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JANUARY 2008 

CHAPTER 43-02-03 

43-02-03-01. Definitions. The terms used throughout this chapter have the 
same meaning as in North Dakota Century Code chapter 38-08 except: 

1. "Adjusted allowable" means the allowable production a proration unit 
receives after all adjustments are applied. 

2. "Allocated pool" is one in which the total oil or natural gas production 
is restricted and allocated to various proration units and fractional 
proration units therein in accordance with proration schedules. 

3. "Allowable production" means that number of barrels of oil or cubic feet 
of natural gas authorized to be produced from the respective proration 
units and fractional proration units in an allocated pool. 

4. "Bacl< allowable" means tl=le autl=lorized accumulative underage or 
sl=lortagc for a given proration unit or fractional proration unit. 

5:- "Barrel" means forty-two United States gallons [158.99 liters] measured 
at sixty degrees Fahrenheit [15.56 degrees Celsius) and fourteen and 
seventy-three hundredths pounds per square inch absolute [1 034.19 
grams per square centimeter]. 

&. ~ "Barrel of oil" means forty-two United States gallons [158.99 liters] of oil 
after deductions for the full amount of basic sediment, water, and other 
impurities present, ascertained by centrifugal or other recognized and 
customary test. 

+-: 6. "Bottom hole or subsurface pressure" means the pressure in pounds per 
square inch gauge under conditions existing at or near the producing 
horizon. 

&. 7. "Braden head gas well" means any well capable of producing gas 
through wellhead connections from a gas reservoir which has been 
successfully cased off from an underlying oil or gas reservoir. 
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9:- 8. "Casinghead gas" means any gas or vapor, or both gas and vapor, 
indigenous to and produced from a pool classified as an oil pool by the 
commission. 

49:- it.. "Certified or registered mail" means any form of service by the United 
States postal service, federal express, Pitney Bowes, and any other 
commercial, nationwide delivery service that provides the mailer with a 
document showing the date of delivery or refusal to accept delivery. 

4+. 10. "Common purchaser for natural gas" means any person now or 
hereafter engaged in purchasing, from one or more producers, gas 
produced from gas wells within each common source of supply from 
which it purchases, for processing or resale. 

42:- 11. "Common purchaser for oil" means every person now engaged or 
hereafter engaging in the business of purchasing oil in this state. 

4-a-:- 12. "Common source of supply" is synonymous with pool and is a common 
accumulation of oil or gas, or both, as defined by commission orders. 

4-4:- 13. "Completion" means an oil well shall be considered completed when 
the first oil is produced through wellhead equipment into tanks from the 
ultimate producing interval after casing has been run. A gas well shall be 
considered complete when the well is capable of producing gas through 
wellhead equipment from the ultimate producing zone after casing has 
been run. A dry hole shall be considered complete when all provisions 
of plugging are complied with as set out in this chapter. 

45:- 14. "Condensate" means the liquid hydrocarbons recovered at the surface 
that result from condensation due to reduced pressure or temperature 
of petroleum hydrocarbons existing in a gaseous phase in the reservoir. 

4&. 15. "Cubic foot of gas" means that volume of gas contained in one cubic 
foot [28.32 liters] of space and computed at a pressure of fourteen and 
seventy-three hundredths pounds per square inch absolute [1 034.19 
grams per square centimeter] at a base temperature of sixty degrees 
Fahrenheit [15.56 degrees Celsius]. 

4-=t-: 16. "Director" means the director of oil and gas of the industrial commission, 
the assistant director of oil and gas of the industrial commission, and 
their designated representatives. 

4&. 17. "Enhanced recovery" means the increased recovery from a pool 
achieved by artificial means or by the application of energy extrinsic 
to the pool, which artificial means or application includes pressuring, 
cycling, pressure maintenance, or injection to the pool of a substance 
or form of energy but does not include the injection in a well of a 
substance or form of energy for the sole purpose of: 
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a. Aiding in the lifting of fluids in the well ; or 

b. Stimulation of the reservoir at or near the well by mechanical , 
chemical , thermal , or explosive means. 

49:- 18. "Exception well location" means a location which does not conform to 
the general spacing requirements established by the rules or orders 
of the commission but which has been specifically approved by the 
commission. 

W:- "Fractional proration unit for oil" means a tract of land containing more 
or less than forty acres [16.19 hectares] predominantly situated within 
the confines of a pool. 

24:- 19. "Gas lift" means any method of lifting liquid to the surface by injecting 
gas into a well from which oil production is obtained. 

~ 20. "Gas-oil ratio" means the ratio of the gas produced in cubic feet to a 
barrel of oil concurrently produced during any stated period. 

~ 21. "Gas-oil ratio adjustment" means the reduction in allowable of a high 
gas-oil ratio proration unit to conform with the production permitted 
by the limiting gas-oil ratio for the particular pool during a particular 
proration period. 

~ 22. "Gas transportation facility" means a pipeline in operation serving one 
or more gas wells for the transportation of natural gas, or some other 
device or equipment in like operation whereby natural gas produced 
from gas wells connected therewith can be transported. 

2-5:- 23. "Gas well" means a well producing gas or natural gas from a common 
source of gas supply as determined by the commission. 

*. 24. "High gas-oil ratio proration unit" means a proration unit with a producing 
oil well with a gas-oil ratio in excess of the limiting gas-oil ratio for the 
pool. 

N-: 25. "Injection or input well" means any well used for the injection of air, gas, 
water, or other fluids into any underground stratum. 

28:- 26. "Limiting gas-oil ratio" means the gas-oil ratio assigned by the 
commission to a particular oil pool to limit the volumes of casinghead 
gas which may be produced from the various oil-producing units within 
that particular pool. 

29:- 27. "Log or well log" means a systematic, detailed, and correct record of 
formations encountered in the drilling of a well , including commercial 
electric logs, radioactive logs, dip meter logs, and other related logs. 
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-3&.- "Marginal unit" means a proration unit or fractional proration unit that 
cannot produce at a rate equal to the top unit allo'Nable for the proration 
period for the pool. 

3+. "Minimum allo•~t·able" means the minimum amount of production from an 
oil or gas ·.;.<ell which 'v't'ill encourage the continued operation of such well 
and below 't'i'hich the well might be threatened 't'v'ith premature plugging 
and resulting \Vaste. 

-32:- 28. "Multiple completion" means the completion of any well so as to permit 
the production from more than one common source of supply. 

-33-:- 29. "Natural gas or gas" means and includes all natural gas and all other 
fluid hydrocarbons not herein defined as oil. 

a+. "Nonmarginal unit" means a proration unit or a fractional proration unit 
that can produce at a rate equal to the top unit allowable for the proration 
period for the pool. 

a& "Normal unit allowable" means the amount of allowable production 
allocated to proration units •trhich are producing from a depth of five 
thousand feet [1524 meters] or above. 

30. "Occupied dwelling" or "permanently occupied dwelling" means a 
residence which is lived in by a person at least six months throughout 
a calendar year. 

a&. 31. "Official gas-oil ratio test" means the periodic gas-oil ratio test made by 
order of the commission and by such method and means and in such 
manner as prescribed by the commission. 

a:t-: 32. "Offset" means a well drilled on a forty-acre [16.19-hectare] tract 
cornering or contiguous to a forty-acre [16.19-hectare] tract having 
an existing oil well, or a well drilled on a one hundred sixty-acre 
[64.75-hectare] tract cornering or contiguous to a one hundred 
sixty-acre [64.75-hectare] tract having an existing gas well; provided, 
however, that for wells subject to a fieldwide spacing order, "offset" 
means any wells located on spacing units cornering or contiguous to 
the spacing unit or well which is the subject of an inquiry or a hearing. 

a& 33. "Oil well" means any well capable of producing oil or oil and casinghead 
gas from a common source of supply as determined by the commission. 

-39:- 34. "Operator'' is the principal on the bond covering a well and such person 
shall be responsible for drilling, completion, and operation of the well, 
including plugging and reclamation of the well site. 

286 



49:- 35. "Overage or overproduction" means the amount of oil or the amount of 
natural gas produced during a proration period in excess of the amount 
authorized on the proration schedule. 

44-:- 36. "Potential" means the properly determined capacity of a well to produce 
oil , or gas, or both, under conditions prescribed by the commission. 

~ 37. "Pressure maintenance" means the injection of gas or other fluid into 
a reservoir, either to increase or maintain the existing pressure in such 
reservoir or to retard the natural decline in the reservoir pressure. 

43:- 38. "Proration day" consists of twenty-four consecutive hours which shall 
begin at seven a.m. and end at seven a.m. on the following day. 

44:- 39. "Proration month" means the calendar month which shall begin at 
seven a.m. on the first day of such month and end at seven a.m. on 
the first day of the next succeeding month. 

45:- "Proration period" means for oil the proration month and for gas six 
consecutive calendar months which shall begin at seven a.m. on the 
first day of a calendar month and end at seven a.m. on the first day of 
the seventh succeeding month. 

46:- 40. "Proration schedule" means the periodic order of the comm1ss1on 
authorizing the production, purchase, and transportation of oil or of 
natural gas from the various units of oil or of natural gas proration in 
allocated pools. 

4-77 41 . "Proration unit for gas" consists of such geographical area as may be 
prescribed by special pool rules issued by the commission. 

4& "Proration unit for oil" consists of a tract of land containing forty acres 
[16.19 hectares] predominantly situated within the confines of a pool. 

49:- 42. "Recomplete" means the subsequent completion of a well in a different 
pool. 

59:- 43. "Reservoir" means pool or common source of supply. 

54:- 44. "Saltwater handling facility" means and includes any container such 
as a pit, tank, or pool, whether covered or uncovered, used for the 
handling, storage, disposal of deleterious substances obtained, or used, 
in connection with the drilling or operation of wells. 

52-:- 45. "Shut-in pressure" means the pressure noted at the wellhead when the 
well is completely shut in, not to be confused with bottom hole pressure. 
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5&- 46. "Spacing unit" is the area in each pool which is assigned to a well 
for drilling, producing, and proration purposes in accordance with the 
commission's rules or orders. 

54:- 47. "Stratigraphic test well" means any well or hole, except a seismograph 
shot hole, drilled for the purpose of gathering information in connection 
with the oil and gas industry with no intent to produce oil or gas from 
such well. 

55:- 48. "Tank bottoms" means that accumulation of hydrocarbon material and 
other substances which settle naturally below crude oil in tanks and 
receptacles that are used in handling and storing of crude oil, and 
which accumulation contains basic sediment and water in an amount 
rendering it unsalable to an ordinary crude oil purchaser; provided, that 
with respect to lease production and for lease storage tanks, a tank 
bottom shall be limited to that volume of the tank in which it is contained 
that lies below the bottom of the pipeline outlet thereto. 

§&. "Thp unit allowable for gas" means the maximum number of cubic feet 
of natural gas, for the proration period, allocated to a proration unit for 
gas in an allocated gas pool. 

57:- "Thp unit aiiO't/able for oil" rneans the rnaxirnum number of barrels of oil 
daily for each calendar rnonth allocated to a proration unit for oil in a 
pool to nonmarginal units. 

-68:- 49. "Treating plant" means any plant permanently constructed or portable 
used for the purpose of wholly or partially reclaiming, treating, 
processing, or in any manner making tank bottoms or any other waste 
oils marketable. 

59:- "Underage" means the arnount of oil or the arnount of natural gas during 
a proration period by which a given proration unit failed to produce in 
an arnount equal to that authorized on the proration schedule. 

History: Amended effective January 1, 1983; May 1, 1992; July 1, 1996; 
December 1, 1996; September 1, 2000; July 1, 2002: January 1. 2008. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-16.3. Recovery of a risk penalty. The following govern the 
recovery of the risk penalty pursuant to subsection 3 of North Dakota Century 
Code section 38-08-08 and subsection 3 of North Dakota Century Code section 
38-08-09.4: 

1. An owner may recover the risk penalty under the provisions of 
subsection 3 of North Dakota Century Code section 38-08-08, provided 
the owner gives, to the owner from whom the penalty is sought, a 
written invitation to participate in the risk and cost of drilling a well, 
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including reentering a plugged and abandoned well, or the risk and 
cost of reentering an existing well to drill deeper or a horizontal lateral. 
If the nonparticipating owner's interest is not subject to a lease or other 
contract for development, an owner seeking to recover a risk penalty 
must also make a good-faith attempt to have the unleased owner 
execute a lease. 

a. The invitation to participate in drilling must contain the following: 

(1) The location of the proposed or existing well and its proposed 
depth and objective zone. 

(2) An itemization of the estimated costs of drilling and 
completion. 

(3) The approximate date upon which the well was or will be 
spudded or reentered. 

(4) The time within which the invitation must be accepted. At 
least thirty days should be given, for it is presumed that 
at least thirty days is needed to adequately consider and 
respond to an invitation. In unusual circumstances , however, 
the owner seeking the risk penalty may allow less than 
thirty days in which to respond to the invitation, but in no 
circumstances may less than fifteen days be allowed. 

(5) Notice that the participating owners plan to impose a risk 
penalty and that the nonparticipating owner may object to the 
risk penalty by either responding in opposition to the petition 
for a risk penalty, or if no such petition has been filed , by filing 
an application or request for hearing with the commission. 

b. An election to participate must be in writing. 

c. An invitation to participate and an election to participate must be 
served personally, by mail requiring a signed receipt, by facsimile 
transmission followed within one business day by mailing, or by 
overnight courier or delivery service requiring a signed receipt. 
Failure to accept mail requiring a signed receipt constitutes service. 

d. An election to participate is only binding upon an owner electing 
to participate if the well is spudded or reentry operations are 
commenced witRffl on or before ninety days after the date the 
owner extending the invitation to participate sets as the date 
upon which a response to the invitation is to be received. It also 
expires if the permit to drill or reenter expires without having been 
exercised. If an election to participate lapses, a risk penalty can 
only be collected if the owner seeking it again complies with the 
provisions of this section. 

289 



2. An owner may recover the risk penalty under the prov1s1ons of 
subsection 3 of North Dakota Century Code section 38-08-09.4, 
provided the owner gives, to the owner from whom the penalty is 
sought, a written invitation to participate in the unit expense. If the 
nonparticipating owner's interest is not subject to a lease or other 
contract for development, an owner seeking to recover a risk penalty 
must also make a good-faith attempt to have the unleased owner 
execute a lease. 

a. The invitation to participate in the unit expense must contain the 
following: 

(1) A description of the proposed unit expense, including the 
location, objectives, and plan of operation. 

(2) An itemization of the estimated costs. 

(3) The approximate date upon which the proposal was or will 
commence be commenced. 

(4) The time within which the invitation must be accepted. At 
least thirty days should be given, for it is presumed that 
at least thirty days is needed to adequately consider and 
respond to an invitation. In unusual circumstances, however, 
the owner seeking the risk penalty may allow less than 
thirty days in which to respond to the invitation, but in no 
circumstances may less than fifteen days be allowed. 

(5) Notice that the participating owners plan to impose a risk 
penalty and that the nonparticipating owner may object to the 
risk penalty by either responding in opposition to the petition 
for a risk penalty, or if no such petition has been filed, by filing 
an application or request for hearing with the commission. 

b. An election to participate must be in writing. 

c. An invitation to participate and an election to participate must be 
served personally, by mail requiring a signed receipt, by facsimile 
transmission followed within one business day by mailing, or by 
overnight courier or delivery service requiring a signed receipt. 
Failure to accept mail requiring a signed receipt constitutes service. 

d. An election to participate is only binding upon an owner electing 
to participate if the unit expense is commenced within ninety 
days after the date the owner extending the invitation request to 
participate sets as the date upon which a response to the request 
invitation is to be received. If an election to participate lapses, a 
risk penalty can only be collected if the owner seeking it again 
complies with the provisions of this section. 
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e. An invitation to participate in a unit expense covering monthly 
operating expenses shall be effective for all such monthly operating 
expenses for a period of five years if the unit expense identified in 
the invitation to participate is first commenced within ninety days 
after the date set in the invitation to participate as the date upon 
which a response to the invitation to participate must be received. 
An election to participate in a unit expense covering monthly 
operating expenses is effective for five years after operations are 
first commenced. If an election to participate in a unit expense 
comprised of monthly operating expenses expires or lapses after 
five years, a risk penalty may only be assessed and collected if the 
owner seeking the penalty once again complies with this section. 

3. Upon its own motion or the request of a party, the commission may 
include in a pooling order requirements relating to the invitation and 
election to participate, in which case the pooling order will control to the 
extent it is inconsistent with this section. 

History: Effective December 1, 1996; amended effective May 1, 2004; January 1, 
2006: January 1. 2008. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04, 38-08-08 

43-02-03-18.1. Exception location. If upon application for an exception 
location, the commission finds that a well drilled at the location prescribed by any 
applicable rule or order of the commission would not produce in paying quantities, 
that surface conditions would substantially add to the burden or hazard of such 
well, or that the drilling of such well at a location other than the prescribed location is 
otherwise necessary either to protect correlative rights, to prevent waste, or to effect 
greater ultimate recovery from oil and gas, the commission may enter an order, 
after notice and hearing, permitting the well to be drilled at a location other than 
that prescribed and shall include in such order suitable provisions to prevent the 
production from that well of more than its just and equitable share of the oil and gas 
in the pool. The application for an exception well location shall set forth the names of 
the lessees of adjoining properties and the names of any unleased mineral owners 
of the adjoining properties. The application shall be accompanied by a plat or sketch 
accurately showing the property for which the exception well location is sought, 
the location of the proposed well , and all other completed and drilling wells on 
this property and on the adjoining properties. The applicant or its attorney shall 
certify that a copy of the application has been sent by certified or registered mail 
to all lessees and all unleased mineral owners of properties adjoining the tract 
which would be affected by the exception location. If the applicant is the lessee 
of adjoining tracts that would be affected by the exception, the applicant must give 
notice, as prescribed above, to its lessors of such tracts. 

History: Effective January 1, 1983; amended effective May 1, 1990; May 1, 1994; 
July 1, 1996: January 1, 2008. 
General Authority: NDCC 38-08-04, 38-08-07 
Law Implemented: NDCC 38-08-04, 38-08-07 
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43-02-03-19. Reserve pit for drilling mud and drill cuttings -
Reclamation of surface. In the construction of a drill site, access road, and 
all associated facilities, the topsoil shall be removed, stockpiled, and stabilized 
or otherwise reserved for use when the area is reclaimed. "Topsoil" means the 
suitable plant growth material on the surface; however, in no event shall this be 
deemed to be more than the top eight inches [20.32 centimeters] of soil. 

In order to assure a supply of proper material or mud-laden fluid to confine 
oil, gas, or water to its native strata during the drilling of any well, each operator shall 
provide, before drilling is commenced, a container or reserve pit of sufficient size 
to contain said material or fluid, and the accumulation of drill cuttings. A reserve 
pit may be utilized to contain solids and fluids used and generated during well 
drilling and completion operations, providing the pit can be constructed, used and 
reclaimed in a manner that will prevent pollution of the land surface and freshwaters. 
In special circumstances, the director may prohibit construction of a reserve pit or 
may impose more stringent pit co-nstruction and reclamation requirements. Under 
no circumstances shall reserve pits be used for disposal, dumping, or storage of 
fluids, wastes, and debris other than drill cuttings and fluids used or recovered while 
drilling and completing the well. 

Reserve pits shall not be located in, or hazardously near, bodies of water, 
nor shall they block natural drainages. No reserve pit shall be wholly or partially 
constructed in fill dirt unless approved by the director. 

When required by the director, the reserve pit or site or appropriate parts 
thereof must be fenced. 

1. Within a reasonable time, but not more than one year, after the 
completion of a well, the reserve pit shall be reclaimed. Prior to 
reclaiming the pit, the operator or the operator's agent shall file a 
sundry notice (form 4) with the director and obtain approval of a pit 
reclamation plan. Verbal approval to reclaim the pit may be given. The 
notice shall include, but not be limited to: 

a. The name and address of the reclamation contractor; 

b. The name and address of the surface owner; 

c. The location and name of the disposal site for the pit water; and 

d. A description of the proposed work, including details on treatment 
and disposition of the drilling waste. 

All pit water and oil on the pit must be removed prior to reclamation. 
Drilling waste should be encapsulated in the pit and covered with at 
least four feet [1.22 meters] of backfill and topsoil and surface sloped, 
when practicable, to promote surface drainage away from the reclaimed 
pit area. 
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2. Within a reasonable time, but not more than one year, after a well 
is plugged, the well site , access road, and other associated facilities 
constructed for the well shall be reclaimed as closely as practicable to 
original condition, or in the case of a completed well , the unused portion 
of the site shall be reclaimed. Prior to site reclamation, the operator or 
the operator's agent shall file a sundry notice (form 4) with the director 
and obtain approval of a reclamation plan. Verbal approval to reclaim 
the site may be given. The notice shall include, but not be limited: 

a. The name and address of the reclamation contractor; 

b. The name and address of the surface owner; 

c. A description of the proposed work, including reclamation plans for 
the access road and other associated facilities ; and 

d. Reseeding plans, if applicable. 

All production equipment, waste, and debris shall be removed from 
the site. Flow lines shall be purged in a manner approved by the 
director. Flow lines shall be removed if buried less than three feet 
[91.44 centimeters] below final contour. 

3. Gravel or other surfacing material shall be removed and the well site, 
access road, and other associated facilities constructed for the well shall 
be reshaped as near as is practicable to original contour. 

4. The stockpiled topsoil shall be evenly distributed over the disturbed 
area, and where applicable the area revegetated with native species 
or according to the reasonable specifications of the appropriate 
government land manager or surface owner. 

5. Within thirty days after completing any reclamation, the operator shall 
file a sundry notice with the director reporting the work performed. 

6. The director, with the consent of the appropriate government land 
manager or surface owner, may waive the requirement of reclamation 
of the site and access road after a well is plugged. 

History: Amended effective March 1, 1982; January 1, 1983; May 1, 1992; July 1, 
2002: January 1. 2008. 
General Authority: NDCC 38-08-04 
law Implemented: NDCC 38-08-04 

43-02-03-22. Defective casing or cementing. In any well that appears 
to have defective casing or cementing, the operator shall report the defect to the 
director on a sundry notice (form 4). Prior to attempting remedial work on any 
casing, the operator must obtain approval from the director and proceed with 
diligence to conduct tests, as approved or required by the director, to properly 
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evaluate the condition of the well bore and correct the defect. The director is 
authorized to require a pressure test to verify casing integrity if its competence is 
questionable. The director may allow the well bore condition to remain if correlative 
rights can be protected without endangering potable waters. The well shall be 
properly plugged if requested by the director. 

Any well with open perforations above a packer shall be considered to have 
defective casing. 

History: Amended effective January 1, 1983; May 1, 1992; September 1, 2000; 
July 1, 2002; May 1, 2004; January 1, 2008. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-28. Safety regulation. During drilling operations all oil wells shall 
be cleaned into a pit or tank, not less than forty feet [12.19 meters] from the derrick 
floor and one hundred fifty feet [45.72 meters] from any fire hazard. 

All flowing oil wells must be produced through an approved oil and gas 
separator or emulsion treater of ample capacity and in good working order. No 
boiler, portable electric lighting generator, or treater shall be placed nearer than 
one hundred fifty feet [45.72 meters] to any producing well or oil tank. Placement 
as close as one hundred twenty-five feet [38.1 0 meters] may be allowed if a flame 
arrestor is utilized on the equipment. Any rubbish or debris that might constitute 
a fire hazard shall be removed to a distance of at least one hundred fifty feet 
[45.72 meters] from the vicinity of wells and tanks. All waste shall be burned or 
disposed of in such manner as to avoid creating a fire hazard. All vegetation must 
be removed to a safe distance from any production equipment to eliminate a fire 
hazard. 

No well shall be drilled nor production equipment installed less than tl=tfee five 
hundred tflifty feet [1 00.68 152.40 meters] from a building or residence an occupied 
dwelling unless agreed to in writing by the surface owner or authorized by order of 
the commission. 

Subsurface pressure must be controlled during all drilling, completion, 
and well-servicing operations with appropriate fluid weight and pressure control 
equipment. 

History: Amended effective January 1, 1983; May 1, 1990; September 1, 2000; 
January 1, 2006; January 1. 2008. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-30. Notification of fires, leaks, spills, or blowouts. All 
persons controlling or operating any well, pipeline, receiving tank, storage tank, 
or production facility into which oil, gas, or water is produced, received, stored, 
processed, or through which oil, gas, or water is injected, piped, or transported, 
shall verbally notify the director within twenty-four hours after discovery of any fire, 
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leak, spill, blowout, or release of fluid. Notification requirements prescribed by this 
section shall not apply to any leak, spill, or release of fluid that is less than one 
barrel total volume and remains onsite of a facility. The verbal notification must 
be followed within ten days by a written report within ten days after cleanup of the 
incident, tf unless deemed necessary unnecessary by the director. Such report 
must include the following information: the operator and description of the facility, 
the legal description of the location of the incident, date of occurrence, date of 
cleanup, amount and type of each fluid involved, amount of each fluid recovered , 
steps taken to remedy the situation, cause of the accident, and action taken to 
prevent reoccurrence. The signature, title, and telephone number of the company 
representative must be included on such report. If any such incident occurs or 
travels offsite of a facility, the persons, as named above, responsible for proper 
notification shall also notify the surface owners upon whose land the incident 
occurred or traveled. 

The commission, however, may impose more stringent spill reporting 
requirements if warranted by proximity to sensitive areas, past spill performance, 
or careless operating practices as determined by the director. 

History: Amended effective Apri130, 1981 ; January 1, 1983; May 1, 1992; July 1, 
1996: January 1. 2008. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-31. Well log, completion, and workover reports. After the 
plugging of a well, a plugging record (form 7) shall be filed with the director. 
After the completion of a well , recompletion of a well in a different pool , or drilling 
horizontally in an existing pool , a completion report (form 6) shall be filed with the 
director. In no case shall oil or gas be transported from the lease prior to the filing 
of a completion report unless approved by the director. The operator shall cause 
to be run an open hole electrical, radioactivity, or other similar log, or combination 
of open hole logs, of the operator's choice, from which formation tops and porosity 
zones can be determined. The operator shall cause to be run a gamma ray log 
from total depth to ground level elevation of the well bore. The operator shall cause 
to be run a log from which the presence and quality of bonding of cement can 
be determined in every well in which production or intermediate casing has been 
set. The obligation to log may be waived by the director if the necessity therefor 
can be demonstrated to the director's satisfaction. Waiver will be contingent upon 
such terms and conditions as the director deems appropriate. All logs run shall 
be available to the director at the well site prior to proceeding with plugging or 
completion operations. Two copies of all logs run shall be submitted to the director 
free of charge. Logs shall be submitted as one paper copy and one digital LAS 
(log ASCII) formatted copy, or a format approved by the director. In addition , 
operators shall file two copies of drill stem test reports and charts, formation water 
analyses, core analyses, and noninterpretive lithologic logs or sample descriptions 
if compiled by the operator. 

All information furnished to the director on new permits, except the operator 
name, well name, location, spacing or drilling unit description, spud date, rig 

295 



contractor, and any production runs, shall be kept confidential for not more than 
six months if requested by the operator in writing. The six-month period shall 
commence on the date the well is completed or the date the written request is 
received, whichever is earlier. If the written request accompanies the application 
for permit to drill or is filed after permitting but prior to spudding, the six-month 
period shall commence on the date the well is spudded. 

All information furnished to the director on recompletions or reentries, except 
the operator name, well name, location, spacing or drilling unit description, spud 
date, rig contractor, and any production runs, shall be kept confidential for not more 
than six months if requested by the operator in writing. The six-month period shall 
commence on the date the well is completed or the date the well was approved 
for recompletion or reentry, whichever is earlier. Any information furnished to the 
director prior to approval of the recompletion or reentry shall remain public. 

Approval must be obtained on a sundry notice (form 4) from the director prior 
to perforating or recompleting a well in a pool other than the pool in which the well 
is currently permitted. 

After the completion of any remedial work, or attempted remedial work 
such as plugging back or drilling deeper, acidizing, shooting, formation fracturing, 
squeezing operations, setting liner, perforating, reperforating, or other similar 
operations not specifically covered herein, a report on the operation shall be filed 
on a sundry notice (form 4) with the director. The report shall present a detailed 
account of all work done and the date of such work; the daily production of oil, gas, 
and water both prior to and after the operation; the shots per foot, size, and depth 
of perforations; the quantity of sand, crude, chemical, or other materials employed 
in the operation; and any other pertinent information or operations which affect the 
original status of the well and are not specifically covered herein. 

Upon the installation of pumping equipment on a flowing well, or change in 
type of pumping equipment designed to increase productivity in a well, the operator 
shall submit a sundry notice (form 4) of such installation. The notice shall include 
all pertinent information on the pump and the operation thereof including the date 
of such installation, and the daily production of the well prior to and after the pump 
has been installed. 

All forms, reports, logs, and other information required by this section shall 
be submitted within thirty days after the completion of such work, although a 
completion report shall be filed immediately after the completion or recompletion 
of a well in a pool or reservoir not then covered by an order of the commission. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1990; May 1, 
1992; May 1, 1994; July 1, 1996; September 1, 2000; July 1, 2002; January 1, 
2006: January 1. 2008. 
General Authority: NDCC 38-08-04 
law Implemented: NDCC 38-08-04 

43-02-03-55. Abandonment of wells -Suspension of drilling. 
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1. The removal of production equipment or the failure to produce oil or gas, 
other than a gas well shut in for lack of a market, for one year constitutes 
abandonment of the well. The removal of injection equipment or the 
failure to use an injection well for one year constitutes abandonment 
of the well. An abandoned well must be plugged and its site must be 
reclaimed pursuant to sections 43-02-03-34 and 43-02-03-19. 

2. The director may waive for one year the requirement to plug and reclaim 
an abandoned well by giving the well temporarily abandoned status. 
This status may only be given to wells that are to be used for purposes 
related to the production of oil and gas. If a well is given temporarily 
abandoned status, the well's perforations must be isolated, the integrity 
of its casing must be proven, and its casing must be sealed at the 
surface, all in a manner approved by the director. The director may 
extend a well's temporarily abandoned status beyond one year. A fee of 
one hundred dollars shall be submitted with each application to extend 
the temporary abandonment status of any well. 

3. In addition to the waiver in subsection 2, the director may also waive the 
duty to plug and reclaim an abandoned well for any other good cause 
found by the director. If the director exercises this discretion, the director 
shall set a date or circumstance upon which the waiver expires. 

4. The director may approve suspension of the drilling of a well. If 
suspension is approved, a plug must be placed at the top of the 
casing to prevent any foreign matter from getting into the well. When 
drilling has been suspended for thirty days, the well , unless otherwise 
authorized by the director, must be plugged and its site reclaimed 
pursuant to sections 43-02-03-34 and 43-02-03-19. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1990; May 1, 
1992; August 1, 1999: January 1, 2008. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-63. Regulation of pools. To prevent waste and to protect 
correlative rights, when the commission finds that total production in an area 
significantly exceeds the reasonable market demand and undue marketing 
discrimination is occurring. the commission shaH may prorate or distribute the 
allowable production among tt;e proration units and fractional proration units in a 
~ upon a reasonable basis through rules, regulations, or orders pertaining to 
any pool or area after notice and hearing. 
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After notice and hearing, the commission, in order to prevent 't"t'aste and 
protect correlative rights, may promulgate rules, regulations, or orders pertaining 
to any pool. 

History: Amended effective January 1, 1983: January 1. 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
law Implemented: NDCC 38-08-04, 38-08-06 

43-02-03-64. Rate of producing wells. In allocated oil and gas pools 
the owner or operator of any producing proration unit shall not produce from any 
proration the unit during any proration period more oil or gas than the allowable 
production from such units as shown by the proration schedule, provided that such 
owners or operators shall be permitted to maintain a uniform rate of production 
for each unit during the proration period. In order to maintain a uniform rate of 
production from the pool during any proration period, any operator may produce a 
total volume of oil and gas equal to that shown on the applicable proration schedule 
plus or minus five days tap- unit allowable, and any such overproduction sftaH may 
be deducted from the total allowable for the well in the second month following-;
and any such underproduction shall be added to the total allovt'able on the well for 
the second month following; provided, that if the URderproduction shall exceed five 
days top unit allowable for the unit, none of the underproduction shall be added 
to the allowable for the second month following, except as provided in section 
43 02 03 65. 

A ffactioRal proration unit shall be allo'tved to produce ORiy in the proportion 
that the acreage content thereof bears to forty· acres [16.19 hectares]. 

Where the commission has adopted special established spacing rules in 
any pool, 't'Vells drilled in accordance ·····ith those special rules shall be allowed to 
produce a daily amount of oil and gas eQual to the top unit allowable as set by the 
commission multiplied by a factor, the numerator of which shall be the number of 
acres assigned to a spacing unit in the pool and the denominator of which shall be 
fefty proration units shall consist of spacing units. 

History: Amended effective January 1, 1983; September 1, 2000: January 1. 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
law Implemented: NDCC 38-08-04, 38-08-06 

43-02-03-65. Authorization for production, purchase, and 
transportation. When necessary the commission shall hold a hearing to set the 
normal proration unit allowable allowables for the state. 

The commission shall consider all evidence of market demand for oil and 
gas, including sworn statements of individual demand as submitted by each 
purchaser or buyer in the state, and determine the amount to be produced from 
all pools. The amount so determined will be allocated among the various pools 
in accordance with existing regulations and in each pool in accordance with 
regulations governing each pool. In allocated pools, effective the first day of 
each proration period, the commission will issue a proration schedule which will 
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authorize the production of oil and gas from the various units in strict accordance 
with the schedule, and the purchase and transportation of such production. 
Allowable for wells completed after the first day of the proration period will become 
effective from the date of well completion. A supplementary order will be issued 
by the commission to the operator of a newly completed or recompleted well , 
and to the purchaser or transporter of the production from a newly completed 
or recompleted well , establishing the effective date of completion, the amount 
of production permitted during the remainder of the proration period, and the 
authority to purchase and transport same from said proration units and fractional 
proration units unit. 

'A'hen it appears that a single normal unit allowable will not supply the 
amounts of oil or gas required by the markets available , the commission may 
designate separate marl<eting districts within the state and prescribe separate 
normal unit allowables for each district. 

A marginal unit shall be permitted to produce any amount of oil 'Nhich it is 
capable of producing up to and including the top unit allowable for that particular 
pool for the particular proration period; provided the operator of such unit shall file 
vtith the commission for a supplemental order covering the difference between the 
amount shown on the proration schedule and the top unit allowable for the pool. The 
commission shall issue such supplemental order setting forth the daily amount of 
production which such unit shall be permitted to produce for the particular proration 
period and shall furnish such supplemental order to the operator of the unit and a 
copy thereof to the transporter authorized to transport the production from the unit. 

Underages may be made up or unavoidable and la\vful overages 
compensated for during the third proration period next foiiO'h'ing the proration 
period in which such underages or overages occurred. 

All back allowables authorized for purchase will be published in a proration 
schedule. No bacl< allowable, except as provided in section 43 02 03 64, shall be 
placed on the proration schedule unless requested by the producer. In requesting 
bacl< allo'tVables, the producer shall indicate the reason for the underage and 
the director may appro·te any portion of the request. The usual grounds for 
bacl< allovtable which may be considered are (1) failure of purchaser to transport 
assigned allowable, (2) mechanical failure or repairs to well equipment during the 
proration period, and (3) testing or gathering engineering data. 

In order to preclude premature plugging , a common purchaser within its 
purchasing area is authorized and directed to mal<e one hundred percent purchases 
from units of settled production producing ten barrels or less daily of oil , or sixty 
thousand cubic feet [169.9 cubic meters] or less daily of gas, in lieu of ratable 
purchases or takings. Provided such purchaser's takings are curtailed belo'N ten 
barrels per unit of oil daily, or below sixty thousand cubic feet [169.9 cubic meters] 
per unit of gas daily, then such purchaser is authorized and directed to purchase 
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equally from all such units within its purchasing area regardless of their producing 
ability insofar as they are capable of producing. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; July 1, 
1996: January 1, 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
Law Implemented: NDCC 38-08-04, 38-08-06 

43-02-03-66. Application for allowable on new oil wells. No well shall be 
placed on the proration schedule until a completion report (form 6) has been filed 
with the director. 

The first four ·wells in discovery well of any field or pool hereafter discovered 
shall be allowed to produce any amount of oil it is capable of producing but in no 
ease to exceed a maximum of p.·,·o hundred barrels of oil per day if the same can be 
done 'Nithout vvaste and provided further, that a marl<et can be obtained for such oil 
produced. at a maximum efficient rate until such time as proper spacing is set for 
the pool, and shall produce thereafter, only pursuant to the general proration rules 
and regulations of the commission. 

The allo·.·t·able production provided for above shall continue in effect for a 
period of not more than eighteen months from the date of completion of the first 
well in the field or pool, or until the completion of the fifth well in the pool, vthichever 
shall occur first 

The producer or operator of any well claiming a discovery allowable under 
this section shall report to the director, not later than the tenth of each month, the 
results of a potential test, made on or about the first day ofthe month, in accordance 
with the provisions of section 43 02·03-40. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 1992; 
September 1, 2000: January 1. 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
Law Implemented: NDCC 38-08-04, 38-08-06 

43-02-03-67. Oil proration. The allocation between pools shall be in 
accordance w·ith the top of the producing depth of the pool and the corresponding 
proportional factor set out belo't'l. The depth to the easing shoe or the top 
perforation in the easing, whichever is the higher in the first 'iVCII completed in a 
pool determines the depth classification for the pool. Top unit allowables shall be 
calculated for each of the several ranges of depth in the follo·vving proportions:At 
the beginning of each calendar month, the distribution or proration to the respective 
proration units in each poolshall be changed in order to take into account all new 
wells which have been completed and were not in the proration schedule during 
the previous calendar month. Where any well is completed between the first and 
last day of the calendar month, its proration unit shall be assigned an allowable 
in accordance with 'v'v'hether such unit is marginal or nonmarginal, beginning at 
seven a.m., on the date of completion and for the remainder of that calendar 
month. 

300 



Pool Depth Range 

0 to 5,000 feet 

5,000 to 6,000 feet 

6,000 to 7,000 feet 

7,000 to 8,000 feet 

8,000 to 9,000 feet 

9,000 to 10,000 feet 

10,000 to 11 ,000 feet 

11 ,000 to 12,000 feet 

12,000 feet 

Proportional Factor 

4:00 

-1-:33 

+.7-7 

~ 

3:-00 

3-R-

4:-67 

5:£-7 

6:-t-5 

The normal unit allovtable shall be set by the commission and shall be 
uniform for all proration units within all pools producing from five thousand feet 
[1524 meters] or above. 

Top unit allowables for each range of depth shall then be determined by 
multiplying the normal unit allowable by the proportional factor for each depth range 
as set out in the table hereinabove; any fraction of a barrel shall be regarded as a 
full barrel for both normal and top unit allowables. 

History: Amended effective January 1, 1983: January 1. 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
Law Implemented: NDCC 38-08-04, 38-08-06 

43-02-03-68. Gas-oil ratio limitation. In allocated pools containing a well or 
wells producing from a reservoir which contains both oil and gas, each proration unit 
shall be permitted to produce only that volume of gas equivalent to the applicable 
limiting gas-oil ratio multiplied by the tep proration unit oil allowable for the depth of 
the pool and currently assigned to the pool. In the event the commission has not 
set a gas-oil ratio limit for a particular oil pool, the limiting gas-oil ratio shall be two 
thousand cubic feet [56.63 cubic meters] of gas for each barrel of oil produced. 

A gas-oil limit shall be placed on all allocated oil pools, and all proration units 
or fractional proration units having a gas-oil ratio exceeding the limit for the pool 
shall be adjusted unless previously exempted by the commission after hearing, in 
accordance with the following formula: 

1. Any proration unit which , on the basis of the latest official gas-oil ratio 
test has a gas-oil ratio in excess of the limiting gas-oil ratio for the pool 
in which it is located, shall be permitted to produce daffy that number 
of barrels of oil which shall be determined by multiplying the current top 
proration unit allowable by the fraction, the numerator of which shall be 
the limiting gas-oil ratio for the pool and the denominator of which shall 
be the official gas-oil ratio test of the well. 
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2. Any unit containing a well or wells producing from a reservoir which 
contains both oil and gas shall be permitted to produce only that volume 
of gas equivalent to the applicable limiting gas-oil ratio multiplied by the 
~ proration unit allowable currently assigned to the pool. 

& A marginal unit shell be permitted to produce the same total volume of 
gas "Nhich it ·~vould be permitted to produce if it were a nonmerginal unit. 

4-: All gas produced 'tVith the current oil allo•Neble determined in 
accordance with this rule shall be deemed to ha'a'C been lavifully 
produced. 

All proration units to which gas-oil ratio adjustments are applied shall be so 
indicated in the proration schedule with adjusted allowables stated. The adjustment 
shall be made effective on the first day of the month following that in which the 
gas-oil ratio tests were reported for the pool, as set forth in the special field rules 
applicable to the pool. 

In cases of new pools the limiting gas-oil ratio shall be two thousand cubic 
feet [56.63 cubic meters] per barrel until such time as changed by the commission 
after a hearing. After notice and hearing, the commission shall determine or 
redetermine, the specific gas-oil ratio limit which is applicable to a particular 
allocated oil pool. 

History: Amended effective January 1, 1983: January 1. 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
Law Implemented: NDCC 38-08-04, 38-08-06 

43-02-03-69. Allocation of gas production. When the commission 
determines that allocation of gas production in a designated gas pool is necessary 
to prevent waste, and to protect correlative rights, the commission, after notice 
and hearing, shall consider the nominations of purchasers from that gas pool and 
other relevant data, and shall fix the allowable production of that pool, and shall 
allocate production among the proration units and fractional proration units in the 
pool delivering to a gas transportation facility upon a reasonable basis. 

The commission shall include in the proration schedule of such pool any 
proration unit or fractional proration unit which it finds is being unreasonably 
discriminated against through denial of access to a gas transportation facility which 
is reasonably capable of handling the type of gas producible from such proration 
unit or fractional proration unit. 

History: Amended effective January 1, 1983: January 1. 2008. 
General Authority: NDCC 38-08-04, 38-08-06 
Law Implemented: NDCC 38-08-04, 38-08-06 
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CHAPTER 43-02-07 

43-02-07-06. Permit required. A permit is required prior to the 
commencement of operations for the drilling, boring, excavating , construction , 
or substantial modification of a geothermal energy extraction facility. A permit is 
not required for pri·tate residential heating or cooling purposes, nor for facilities 
that use a treated municipal water supply as its sole source of water. A permit 
may be required by the state department of health or the water utility, or both , for 
facilities hooked into a municipal water supply. The state geologist may grant a 
permit for up to ten years upon receipt of a permit application on a form provided 
by the commission , the furnishing of a bond (if required) as provided in section 
43-02-07-08, and the payment of a fee of one hundred dollars for each commercial 
facility permit or twenty dollars for each residential facility permit. The state 
geologist may waive the fee requirement if the applicant is an instrumentality of 
the state. The application for a permit must be accompanied by an accurate plat 
showing the location of the proposed facility with reference to the nearest lines of 
a governmental section. 

The state geologist may deny an application for permit if the construction of a 
geothermal energy extraction facility would violate correlative rights or would cause, 
or tend to cause, waste, damage to the environment, or contaminate underground 
sources of drinking water. The applicant may appeal the decision of the state 
geologist to the commission. 

History: Effective March 1, 1984; amended effective October 1, 1990; 
December 1, 1992; January 1, 2008. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03, 38-19-04 

43-02-07-15. Plugging and abandonment. Notice of intention to abandon 
any geothermal energy extraction facility must be filed with the state geologist by the 
producer prior to the commencement of plugging operations, on a form prescribed 
by the state geologist. The notice must state the name and location of the well or 
well field and the name of the producer. 

Before any geothermal energy extraction facility is abandoned, it must be 
plugged in a manner which will confine permanently all subsurface minerals, oil, 
gas, and water in the separate strata originally containing them. This operation 
must be accomplished by the use of mud-laden fluid, cement, and plugs, used 
singly or in combination as may be approved by the state geologist. Casing must 
be cut off three feet [.91 meters] below the surface of the ground. The top plug in 
any hole must be set at least three feet [.91 meters] below ground level, and the 
land surface must be restored as nearly as possible to its original condition. 

Shallow closed-loop systems using an approved heat transfer fluid may, 
upon approval of the state geologist, be abandoned by permanently sealing all of 
the loop ends and burying all pipes at least three feet [.91 meters] below ground. 
Closed-loop systems containing anything other than approved heat transfer fluids 
must be completely purged of heat transfer fluid prior to plugging. This fluid must 
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be disposed of in accordance with the provisions of North Dakota Century Code 
chapter 61-28 and other state laws and regulations. 

History: Effective March 1, 1984; amended effective October 1, 1990; 
December 1, 1992: January 1. 2008. 
General Authority: NDCC 38-19-03 
Law Implemented: NDCC 38-19-03 
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CHAPTER 43-02-12 

43-02-12-06. Notification of work performed. Within thirty days following 
the completion of geophysical exploration by any person within this state, such 
person shall file with the commission a seismic completion report in the form of 
an affidavit deposing that the seismic project was completed in accordance with 
chapter 43-02-12, and incorporating a postplot map displaying the actual source 
point location and the location of all undetonated (loaded) holes, blowouts, and 
flowing holes or any other problem holes the director deems necessary. If obtained 
by the contractor, the latitude and longitude of each source and receiver point shall 
be submitted to the commission to the nearest tenth of a second. 

Any person plugging a seismic hole must submit a plugging report and an 
affidavit of plugging detailing the line number, shot point number, hole depth, drill 
type, hole condition (wet, dry), bentonite used (sacks, capsules) , and the depth at 
which the surface plug was set, and all other information necessary to describe the 
conditions of the shot hole. 

The director is authorized to suspend operations of the entire geophysical 
exploration project, or any portion thereof, if further activity will cause excessive 
damage to the surface of the land. The geophysical exploration activity may 
continue upon the director approving a plan to mitigate the damage. 

History: Effective December 1, 1997; amended effective September 1, 2000; 
May 1, 2004: January 1, 2008. 
General Authority: NDCC 38-08.1 
Law Implemented: NDCC 38-08.1-02, 38-08.1-05 
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