


















































































































































































































































































































































































































































































































































































































































































































































































7. "Medical food" means a food that is intended for the dietary treatment of 
a disease or condition for which nutritional requirements are established 
by medical evaluation and is formulated to be consumed or administered 
under the direction of a physician. 

8. "Medically necessary" means use of low-protein modified food products 
for the treatment of phenylketonuria or maple syrup urine disease. which 
is recommended based on standards of accepted medical practice. 

9. "Phenylketonuria" means an inborn error of metabolism. referred to as 
PKU. 

10. "Qualified health care provider" means a physician who is licensed 
to practice medicine. a multidisciplinary metabolic clinic team. or a 
licensed. registered dietitian. 

11. "Resident" means an individual with phenylketonuria or maple syrup 
urine disease who lives within the state of North Dakota with the intent 
to make it a fixed and permanent abode and manifests the genuineness 
of that intent by establishing an ongoing physical presence within the 
state with indicia that such presence is something other than merely 
transitory in nature. 

12. "Treatment services" means provision of medical food and low-protein 
modified food products. 

History: Effective November 1. 2002. 
General Authority: NDCC 25-17-02 
Law Implemented: NDCC 25-17-00.1 . 25-17-03 

2. The department shall provide medical food only to an individual who is 
a resident of North Dakota. 

3. If an individual meets the requirements of this chapter. the department 
shall provide to the individual an initial supply of medical food. Within 
th irty days of the initial request to the department for medical food. an 
individual or the parent or legal guardian of a minor must submit the 
following information to the department before additional medical food 
will be provided: 

a. The diagnosis of a qualifying condition: the name. address. and 
telephone number of the individual's physician. metabolic clinic 
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team. or dietitian who has recommended use of the medical 
food: and written consent of the individual requesting medical 
food authorizing the physician. metabolic clinic team. or dietitian 
who has recommended use of the medical food to verify to the 
department in writing the diagnosis and recommended treatment: 
or 

b. Documentation from a physician that confirms the diagnosis 
of phenylketonuria or maple syrup urine disease and specifies 
recommended treatment. 

History: Effective November 1. 2002. 
General Authority: NDCC 25-17-02 
Law Implemented: NDCC 25-17-03 

75-03-35-03. Sale of medical food at cost. 

.1:. The department shall offer for sale at cost medical food to males 
age twenty-two and over and females age forty-five and over who 
are diagnosed with phenylketonuria or maple syrup urine disease. 
regardless of income. The individual requesting medical food at cost 
must make payment to the department prior to delivery. 

2. The department shall sell medical food at cost only to an individual who 
is a resident of North Dakota. 

3. If an individual meets the requirements of this chapter. the department 
shall sell at cost to the individual an initial supply of medical food. Within 
thirty days of an initial request. an individual requesting medical food 
at cost must submit to the department the following before additional 
orders will be filled: 

a. The diagnosis of a qualifying condition: the name. address. and 
telephone number of the physician. metabolic clinic team. or 
dietitian who has recommended use of the medical food: and 
written consent authorizing the physician. metabolic clinic team. or 
dietitian who has recommended use of the medical food to verify 
to the department in writing the diagnosis and recommended 
treatment: or 

b. Documentation from a physician that confirms the diagnosis 
of phenylketonuria or maple syrup urine disease and specifies 
recommended treatment. 

History: Effective November 1. 2002. 
General Authority: NDCC 25-17-02 
Law Implemented: NDCC 25-17-03 

75-03-35-04. Provision of low-protein modified food products. 
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.:L. The department shall provide low-protein modified food products. if 
medically necessary as determined by a qualified health care provider. 
to males under age twenty-two and females under age forty-five 
who are eligible to receive medicaid benefits and are diagnosed with 
phenylketonuria or maple syrup urine disease. 

2. An individual requesting low-protein modified food products must be 
eligible for medicaid benefits at the time of the request and must be 
a resident of North Dakota. 

3. If an individual meets the requirements of this chapter. the department 
shall provide to the individual an initial supply of low-protein modified 
food products. Within thirty days of the initial request for low-protein 
modified food products. an individual or the parents or legal guardian of 
a minor must submit the following information to the department before 
additional orders will be filled: 

a. The diagnosis of a qualifying condition: the name. address. and 
telephone number of the physician. metabolic clinic team. or 
dietitian who has recommended use of the low-protein modified 
food products. and written consent authorizing the physician. 
metabolic clinic team. or dietitian who has recommended use of 
the low-protein modified food products to verify to the department 
in writing the diagnosis and recommended treatment: or 

b. Documentation from a physician that confirms the diagnosis 
of phenylketonuria or maple syrup urine disease and specifies 
recommended treatment. 

4. The department may seek reimbursement from government programs 
for the cost of medical food and low-protein modified food products 
that are provided for individuals covered by those programs. The 
department shall encourage an individual who qualifies for the women. 
infants. and children nutrition program to enroll for access to medical 
food through that program. 

History: Effective November 1. 2002. 
General Authority: NDCC 25-17-02 
law Implemented: NDCC 25-17-03 

75-03-35-05. Collaboration with state department of health. The 
department shall collaborate with the state department of health to implement the 
medical food program described in this chapter. The department may request 
information from and provide information to the state department of health 
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regarding individuals with positive screening results for metabolic diseases. The 
department shall treat such inforrti~tlon as confidential as reguired by law. 

History: Effective November 1, 2002. 
General Authority: NDCC 25-17-02 
law Implemented: NDCC 25-17-03 
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CHAPTER 75-08-01 

75-08-01-01. Definitions. In this chapter: 

1. "Assistive technology device", also referred to as "rehabilitation 
technology device", means any item, piece of equipment, or product 
system, whether acquired commercially off the shelf, modified, or 
customized, used to increase, maintain, or improve the functional 
capabilities of an individual with disabilities. 

2. "Assistive technology service", also referred to as "rehabilitation 
technology service", means a service that directly assists an individual 
with a disability in the selection, acquisition, or use of an assistive 
technology device. 

3. "Client assistance program" means the federally mandated program that 
informs and advises an individual of all available benefits under federal 
vocational rehabilitation Ia'# the Rehabilitation Act. as amended, and, if 
requested, assists may assist and advocates advocate for the individual 
in matters related to vocational rehabilitation decisions and services. 
Client assistance program services include assistance and advocacy 
in pursuing fegffi mediation, administrative, 1.rul§1. or other appropriate 
remedies for the protection of the rights of an individual. 

4. "Department" means the North Dakota department of human services. · 

5. "Employment objective", also known as "employment outcome" and 
"vocational goal", means entering or retaining full time employment, 
or, if appropriate, part time competitive employment in the integrated 
labor market, supported employment, or other type of employment 
consistent with an eligible individual's abilities, capabilities, and 
interests as supported by an assessment for determining vocational 
rehabilitation needs. 

&. "Employment outcome" means an employment objective or a 'v'oeational 
~- in a manner consistent with this chapter: 

a. Entering or retaining full-time or. if appropriate. part-time 
competitive employment in the integrated labor market: 

b. Supported employment: or 

c. Satisfying any other type of employment in an integrated setting 
that is consistent with the individual's strengths. resources. 
priorities. concerns. abilities. capabilities. interests. and informed 
choice. including self-employment. telecommuting. business 
ownership. and homemaker services. 
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7-: 6. "Existing data" means information from any source that currently exists 
that describes the current functioning of the individual and may be 
available to the department vocational rehabilitation for a an eligibility 
determination. Example: vocational rehabilitation needs a neurological 
exam of an individual to make a determination, and the indi·vidual just 
had one the '#Celt before visiting ·vocational rehabilitation. Vocational 
rehabilitation •will use the results of that neurological visit, if possible, 
rather than ordering a new visit. The school records of an individual 
are considered to be existing data: however. vocational rehabilitation 
may request additional information if there is an indication of changes 
in functioning or if there is conflicting information. 

7. "Extended employment" means work in a nonintegrated or sheltered 
setting for a public or private nonprofit agency or organization that 
provides compensation in accordance with the Fair Labor Standards 
Act. 

8. "Extended evaluation" means the process whereby vocational 
rehabilitation services are provided to an individual for no more than 
eighteen months for the limited and specific purpose of determining 
eligibility for services and the nature and scope of vocational 
rehabilitation ser•vices needed services provided under limited 
circumstances to determine eligibility when the individual cannot take 
advantage of trial work or when trial work has been exhausted and 
eligibility cannot yet be determined. · 

9. "Extreme medical risk" means a risk of increasing functional impairment 
or risk of death if medical services are not provided expeditiously. 

10. "Homemaker" means an individual who has the skills to maintain 
a home and actively functions in that capacity: and. either enables 
another family member to engage in competitive employment. or does 
tasks in the home for another individual or himself or herself that would 
otherwise need to be done by an outside individual or agency for a 
fee. Homemaker tasks include some or all of the following activities: 
kitchen management and food preparation, child care. household 
management. and clothing care. 

11. "Individual with a disability" means any individual who has a physical 
or mental impairment which for such individual constitutes or results in 
a substantial impediment to employment and who can benefit in terms 
of an employment outcome from vocational rehabilitation services 
provided pursuant to this chapter. 

12. "Individual with a most severe significant disability" means an individual: 

a. Who meets the criteria for a severe significant disability, and is 
seriously limited in two or more functional capacities, including 
mobility, communication, self-care, self-direction, interpersonal 
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skills, work tolerance, or work skills in terms of an employment 
outcome; and 

b. Who requires multiple core services over an extended period of 
time of six months or more. 

4+. 13. "Individual with a severe significant disability" means: 

-

a. An individual who is receiving social security disability insurance or 
supplemental security income; or 

b. An individual: 

(1) Who has severe physical or mental impairments that 
seriously limit the individual's functional capacity, 
including mobility, communication, self-care, self-direction, 
interpersonal skills, work tolerance, or work skills in terms of 
an employment outcome; 

(2) Whose vocational rehabilitation can be expected to require 
multiple vocational rehabilitation services over an extended 
period of time of six months or more; and 

(3) Who has one or more physical or mental disabilities resulting 
from-; amputation, arthritis, blindness, burn injury, cancer, 
cerebral palsy, cystic fibrosis, deafness, head injury, heart 
disease, hemiplegia, hemophilia, respiratory or pulmonary 
dysfunction, mental retardation, mental illness, multiple 
sclerosis, muscular dystrophy, musculoskeletal disorders, 
neurological disorders (including stroke and epilepsy), 
paraplegia, quadriplegia and other spinal cord conditions, 
sickle cell anemia, specific learning disability, end-stage 
renal disease, or another disability or combination of 
disabilities determined on the basis of an assessment for 
determining eligibility and vocational rehabilitation needs to 
cause comparable substantial functional limitations. 

14. "Informed choice" means a choice based on disclosure of facts and 
alternatives to allow a person to make decisions based on relevant 
information. options. and consequences. 

15. "Mediation" means using an independent third party to assist vocational 
rehabilitation clients in settling differences or disputes prior to formal 
action regarding vocational rehabilitation decisions or services. 

16. "Personal assistance services" means a range of services provided by 
one or more persons designed to assist an individual with a disability 
to perform daily living activities on or off the job that the individual 
would typically perform without assistance if the individual did not have 
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a disability. The services must be necessary in order to achieve an 
employment outcome arid may be provided only while the individual is 
receiving other vocational rehabilitation services. Personal assistance 
services may include training in managing. supervising. and directing 
personal assistance services. 

4-r. 17. "Postsecondary training" means training offered by institutions that 
qualify for federal financial student aid and is provided only when 
necessary to achieve a vocational goal consistent with an individual's 
capabilities and abilities. 

4& "Rel9abilitatiofl tecl9flology device", also referred to as "assistive 
tecl9flology de·vice", meafls afly item, piece of equipmeflt, or product 
system, wl9etl9er acquired commercially off tl9e sl9elf, modified, or 
customized, used to iflcrease, maifltaifl, or improve tl9e fuflctioflal 
capabilities of afl ifldividual witl9 disabilities. 

44:- 18. "Rel9abilitatiofl tecl9flology service", also referred to as "assistive 
tecl9flology service", meafls a service tl9at directly assists Bfl ifldividual 
witl9 disabilities ifl tl9e selectiofl, acquisitiofl, or use of afl assisti·ve 
tecl9flology de·vice. "Qualified rehabilitation professional" means 
a vocational rehabilitation counselor. consultant. or administrator 
who meets the standards established for qualified rehabilitation 
professionals. 

19. "Substantial impediment to employment" means that a physical 
or mental impairment in light of attendant medical. psychological. 
vocational. educational. communication. and other related factors 
hinders an individual from preparing for. entering into. engaging in. 
or retaining employment. consistent with the individual's abilities and 
capabilities. 

4& 20. "Suitable" means consistent with the unique strengths, resources, 
priorities, concerns, abilities, and capabilities of the individual. 

4&. 21 . "Supported employment" means competitive work in an integrated 
work setting with ongoing support services for an individual with a 
most severe significant disability for whom competitive employment 
has not traditionally occurred; or, for whom competitive employment 
has been interrupted or intermittent because of severe a most 
significant disability; and, who, because of the nature and severity of 
the disability, needs intensive supported employment services and 
extended services to be gainfully employed. Supported employment 
also includes transitional employment for an individual with chronic 
mental illness. The following terms are defined concerning supported 
employment: 

a. "Competitive work" means work that, at the time of transition to 
extended services, is performed weekly on a full-time or part-time 
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basis, as determined in the individualized written rehabilitation 
program plan for employment, and for which an individual is 
compensated consistent with wage standards provided for in the 
Fair Labor Standards Act [29 U.S.C. 201, et seq.}. 

b. "Extended services" means ongoing support services provided 
by a state agency, private nonprofit organization, or any other 
appropriate resource, from funds other than titles I, 111-D, or 
Vf-6 Vl-8 of the Rehabilitation Act [29 U.S. C. 701, et seq.]. 
Extended services include natural supports, are provided once 
the time-limited services are completed, and consist of the 
provision of specific services needed by the individual to maintain 
employment:-... 

c. "Integrated work setting" means jobsites where there is regular 
contact with other employees or the general public who do not have 
a disability. Supported employment requires that no more than 
eight individuals with disabilities be part of a workgroup. 

d. "Ongoing support services" means services needed to support 
and maintain an individual with a most se•vere significant disability 
in supported employment. The individual may be provided 
necessary and appropriate supports, including jobsite training, 
transportation, followup family contact, or any services necessary 
to achieve and maintain the supported employment placement, 
throughout the term of employment. Ongoing support must 
include two monthly contacts with the supported employee at the 
worksite to assess job stability, unless it is determined that offsite 
monitoring is more appropriate for a particular individual. Offsite 
monitoring consists of at least two face to face meetings with the 
individual and one monthly employer contact each month. 

e. "Time-limited services" means support services provided by 
vocational rehabilitation for a period not to exceed eighteen 
months, unless a longer period to achieve job stabilization 
has been established in the individualized written rehabilitation 
program plan for employment, before the individual transition 
transitions to extended services. 

f. "Transitional employment services for an individual with chronic 
mental illness" means a series of temporary job placements 
in competitive work in an integrated work setting with ongoing 
support services for an individual with chronic mental illness. 

22. "Trial work experiences" means those experiences designed to explore 
an individual's abilities. capabilities. and capacity to perform in work 
situations. including situations in which appropriate support and training 
are provided. 
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47-: 23. "Vocational goal" means an employment ebjeeti·ve er an ernpleyrnent 
outcome. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16 
law Implemented: NDCC 50-06.1 

75-08-01-02. General requirements of the vocational rehabilitation 
program. 

1. The vocational rehabilitation program assists an eligible individual 
with physical or mental disabilities to prepare for and achieve an 
employment outcome. The vocational rehabilitation process is 
based upon an individualized written rehabilitation pregrarn plan for 
employment oriented to the achievement of a suitable vocational goal. 
An individual with disabilities must require the service provided to 
minimize and accommodate the impediment to employment. Services 
must be reasonable and provided as cost effectively as possible. · 

2. Vocational rehabilitation presumes that tfte an individual will benefit 
in terms of an employment outcome from vocational rehabilitation 
services, unless the counselor can document, on the basis of clear 
and convincing evidence and only after an extended evaluatiefl trial 
work experiences, that the individual is incapable of benefiting from 
vocational rehabilitation services in terms of an employment outcome. 

3. Auxiliary aids and services will be provided at no cost to applicants or 
clients when they are necessary to access the vocational rehabilitation 
program. The purpose of auxiliary aids and services is to provide 
effective communications for participants in determining eligibility. 
assessments. and plan development. 

4. Unless otherwise specified in this chapter, eligibility to participate in 
the vocational rehabilitation program is governed by federal vocational 
rehabilitation statutes and the federal procedures embodied in the 
rehabilitation services administration notices and policy memos. The 
program must conform to lawfully issued regulations and policies of 
the rehabilitation services administration. Terms used in this chapter 
have the same meaning as the terms used in the regulations and 
policies of the rehabilitation services administration, unless this chapter 
specifically provides otherwise. 

4:- 5. The department must provide services without regard to sex, race, 
creed, age, color, national origin, political affiliation, or type of disability. 

5; 6. There is no residency requirement, durational or other, that may 
exclude an otherwise eligible individual tivft;g present in the state from 
eligibility. For individuals who are not United States citizens. vocational 
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rehabilitation must verify that the individual is not prohibited from 
working. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: 29 USC 720, et seq. 

75·08-01-03. Variance. Upon written application and good cause shown 
to the satisfaction of the department vocational rehabilitation, the department 
vocational rehabilitation may grant a variance from the provisions of this chapter 
upon terms prescribed by the department. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: 29 USC 720, et seq. 

75-08-01-05. Expenditure authorization. Case service expenditures 
require written authorization prior to the initiation of the purchase of services. 
Oral authorizations are permitted in emergency situations, but must be confirmed 
promptly in writing. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: 29 USC 720, et seq. 

75-08-01-07. Notification of appeals and mediation procedures. 

1. Vocational rehabilitation shall inform each individual applying for 
or receiving vocational rehabilitation services of the availability of 
mediation services. An individual may request mediation through the 
counselor. vocational rehabilitation administrator. or client assistance. 
The results of mediation are not binding. 

2. Vocational rehabilitation shall inform each individual applying for or 
receiving vocational rehabilitation services of the appeals procedure 
in chapter 75-01-03. An individual may request a review of agency 
determinations appeal vocational rehabilitation's decision concerning 
the furnishing or denial of services by filing a written notice of appeal 
with the department's appeals supervisor within thirty days of the date 
of the notice of the decision. 

2:- 3. Vocational rehabilitation shall provide the name and address of the 
appeals supervisor with whom appeals may be filed and shall inform 
each individual of the availability of the client assistance program. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-06 
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75-08-01-08. Confidentiality. All information acquired by vocational 
rehabilitation about an individual tiipplying for or receiving services must remain 
the property of the department vocational rehabilitation and must only be used and 
released for purposes directly connected with the administration of the vocational 
rehabilitation program. Departmental Information obtained from another agency 
or organization may be released only by or under the conditions established by 
the other agency or organization. Vocational rehabilitation use and release of 
personal information must conform with applicable state and federal regulations. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-05 

75-08-01-10. Release of information within the department. 
Intradepartmental exchange of information may occur without informed written 
consent when the individual is served by other divisions if the information is directly 
related to the purpose of the vocational rehabilitation program. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-05 

75-08-01-11. Release of information to the individual and others. 

1. Upon informed written consent by the individual with disabilities or the 
individual's representative, all information in the record of service must 
be made available to the individual with disabilities or the individual's 
representative in a timely manner, except: 

a. Medical, psychological, or other information the department 
vocational rehabilitation believes may be harmful to the individual 
and that may not be released directly to the individual, and must 
be provided through the individual's representative, physician, or 
licensed psychologist; and 

b. Information obtained from outside the department vocational 
rehabilitation that may be released only under the conditions 
established by the outside agency, organization, or provider. 

2. Upon informed written consent of the individual with disabilities or 
the individual's representative, vocational rehabilitation may release 
information that may be released under subsection 1 to the individual 
with disabilities to another agency or organization. 

3. Vocation rehabilitation may release personal information, with or without 
consent of the individual: 

a. If required by state or federal law; 
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b. In response to investigations connected with law enforcement, 
fraud, or abuse (except where expressly prohibited by federal or 
state laws or regulations); or 

c. In response to judicial order. 

4. Vocational rehabilitation may release personal information, without 
informed written consent of the individual, in order to protect 
the individual or others when the information poses a threat to 
the individual's safety or the safety of others, except for human 
immunodeficiency virus test results that may not be released without 
informed written consent of the individual. 

5. Vocational rehabilitation and social security disability determination 
services may exchange information, without the informed written 
consent, '>'Vhen social security also provides services to of the 
individual. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-05 

75-08-01-13. Subpoenas. An employee of vocational rehabilitation may 
testify in court or in an administrative hearing, but may not release information or 
records, without the consent of the individual with disabilities, unless ordered to do · 
so by a judge or hearing officer. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-05 

75-08-01-14. Administrative review procedures- Appeals. 

1. An individual applying for or receiving vocational rehabilitation 
services, who is dissatisfied with any determination made by & 

rehabilitation counselor personnel concerning the furnishing or 
denial of services, may request a timely review of the determination. 
Vocational rehabilitation shall make reasonable accommodation te of 
the individual's disability in the conduct of the appeals process. 

2. Pending a final determination of an appeal hearing, vocational 
rehabilitation may not suspend, reduce, or terminate services that are 
being provided under an individualized ·written rehabilitation plan for 
employment, unless: 

a. The individual or individual's guardian so requests: 

b. The services were obtained through misrepresentation, fraud, 
collusion, or etf:tef criminal conduct; 
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IT. .Q.. The individual fails to substantially satisfy the terms of the 
individualized rehabilitatioA plan for employment. "Failure to 
substantially satisfy the terms of the individualized rehabilitatioA 
plan for employment" means the individual's failure to participate 
in a service that is instrumental to accomplish e the vocational 
objective goal; or 

e:- d. The services are determined to be harmful to the individual. 

3. Nothing in this chapter may be construed to forbid any informal, mutally 
consensual meetings or discussions between the individual and the 
department or the director. If the department or the director conducts 
an informal meeting under this section, the individual may still request 
a formal appeal pursuant to this chapter. An informal meeting will 
not suspend or extend the time for filing an appeal as set forth in 
this section. An individual may request a fair hearing through the 
department immediately without having to go through other appeal 
procedures. 

4. A fair hearing must be conducted, and a recommended decision shall 
be issued in accord with North Dakota Century Code chapter 28-32 and 
chapter 75-01-03. Vocational rehabilitation shall consider the decision 
as final, unless the decision is based on error of law or is contrary to 
policy. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04 

75-08-01-15. Application for services. AA iAdividual who applies for 
services shall undergo aA assessment for determining eligibility. The results of the 
assessmeAt must be shared with the iAdividual. All individuals desiring vocational 
rehabilitation services must apply for services. An individual is considered to 
have applied for services when vocational rehabilitation receives a signed. written 
request for those services from the individual or the individual's representative. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04; 29 USC 722 

75-08-01-16. Period of time to determine eligibility. Vocational 
rehabilitation shall determine eligibility for services within a reasonable period 
of time not to exceed sixty days after the receipt of the application for services, 
unless: 

1. The individual is notified that exceptional and unforeseen circumstances 
beyond the control of the counselor preclude the counselor from 
completing the determination within the prescribed timeframe, and the 
individual agrees that a A to a specific extension of time is warranted; er · 
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.. 

2. Vocational rehabilitation conducts trial work experiences to explore 
the individual's abilities. capabilities. and capacity to work in various 
situations: or 

3. An extended evaluation is necessary. 

History: Effective October 1, 1995: amended effective November 1, 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04 

75-08-01-17. Eligibility criteria for 't'Oeational rehabilitation 
Presumption of eligibility and significant disability. An individual is 
eligible for 'o'Ocational rehabilitation if: 

+. The individual has a mental or physical impairment, as determined 
1:ffltief subdivision a or b; 

e:- Social security presumption of disability. An indi·vidual who has 
a disability or is blind, as determined under title II or XVI ef the 
Social Security Act (42 U.S.C. 301, et seq.], is considered to have 
a physical or mental impairment which constitutes or results in a 
substantial impediment to employment and ·which seriously limits 
one or more functional capacities in terms of an employment 
outcome. 

b: Use of other data to determine disability. The eligibility 
determination of an individual who is not determined to have 
a disability under subdivision a, must be based on existing data 
as the primary source of information to the maximum extent 
possible and appropriate. The information may be provided by the 
individual, the family of the individual, or other sources. 

-2-:- The individual's physical or mental impairment constitutes or results in 
a substantial impediment to employment; and 

& The individual requires vocational rehabilitation services to prepare for, 
enter into, engage in, or retain gainful employment. 

.1. An individual who has a disability or is blind as determined under 
title II or title XVI of the Social Security Act [42 U.S.C. 301, et seg.] 
and who receives social security disability insurance benefits or 
supplemental security income benefits is presumed to be eligible for 
vocational rehabilitation services if the individual intends to achieve an 
employment outcome. 

2. An individual who receives supplemental security income benefits 
or social security disability insurance benefits is presumed to have a 
significant disability. 
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3. The presumption of eligibility described in this section shall be 
overcome if vocational rehabilitation can demonstrate by clear and 
convincing evidence that the individual cannot benefit from vocational 
rehabilitation services in terms of an employment outcome because of 
the severity of the individual's disability. The demonstration that the 
individual cannot benefit from vocational rehabilitation services may be 
determined only after conducting trial work experiences as described 
in section 75-08-01-20. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04 

75-08-01-18. Eligibility criteria for supported employment Eligibility 
criteria and documentation. An individual is eligible for supported effiployffient 
services if: 

+. The individual is eligible for vocational rehabilitation services; 

r. The individual is deterffiined to be an individual with a ffiost severe 
disability; and 

& A coffiprehensive assessffient of rehabilitation needs, including an 
evaluation of rehabilitation, career, and job needs identifies supported 
effiployffient as the appropriate rehabilitation objective for the individual. 

.1.. Vocational rehabilitation must base eligibility determinations on existing 
data as the primary source of information to the maximum extent 
possible and appropriate. The individual requesting services. the 
family of the individual. or other sources may provide the information. 
An individual is eligible for vocational rehabilitation if: 

a. The individual has a mental or physical impairment: 

b. The impairment constitutes or results in a substantial impediment 
to employment as determined by a qualified rehabilitation 
professional: 

c. The individual can benefit from vocational rehabilitation services 
in terms of an employment outcome. An individual is presumed 
to be able to benefit from vocational rehabilitation services in 
terms of an employment outcome unless vocational rehabilitation 
can demonstrate by clear and convincing evidence that the 
individual cannot benefit due to the severity of the disability. This 
demonstration that the individual cannot benefit can be determined 
only after conducting trial work experiences as described in section 
75-08-01-20: and 
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d. The individual requires vocational rehabilitation services to prepare 
for. secure. retain. or regain employment. 

2. In all cases in which vocational rehabilitation determines an individual 
eligible for services. the record of service must include documentation 
of eligibility. dated and signed by a qualified rehabilitation professional. 
which demonstrates that the individual: 

a. Has a physical or mental impairment that constitutes or results in a 
substantial impediment to employment: and 

b. Requires vocational rehabilitation services to prepare for. enter. 
retain. or regain employment. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-04 

75-08-01-19. Eligibility determination Eligibility criteria for supported 
employment. The counselor determines eligibility upon completion of the 
eligibility assessment. In all cases 'Nhere the counselor determines the indi·tidual 
eligible for vocational rehabilitation ser·o'ices, the· record of service must include 
a determination of the eligibility assessment, dated and signed by the counselor, 
which demonstrates that the individual: An individual is eligible for supported 
employment services if: 

1. Has a physical or mental impairment that constitutes or results in a 
substantial impediment to employment; and The individual is eligible for 
vocational rehabilitation services: 

2. Requires vocational rehabilitation services to prepare for, enter in, or 
retain gainful employment. The individual is determined to have a most 
significant disability: and 

3. A comprehensive assessment of rehabilitation needs. including an 
evaluation of rehabilitation. career. and job needs identifies supported 
employment as the appropriate employment outcome for the individual. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-04 

75-08-01-20. Extended e·t'slustion Trial work experiences and extended 
evaluation. In all cases ·where the counselor concludes that the individual cannot 
benefit from services in terms of an employment outcome due to the severity 
of the individual's disability, the individual shall be provided extended evaluation 
services and an individualized written rehabilitation program must be developed. 
An individual may receive extended evaluation services for a period of time not te 
exceed eighteen months, but sufficient to determine if the individual can benefit 
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from services in terms of an employment outcome. A review of the ease must 
be conducted as often as necessary, but at least every ninety days. In all eases 
where the counselor has determined that an extended evaluation is required , the 
record of service must document: 

+. That the individual has a physical or mental impairment that constitutes 
or results in a substantial impediment to employment; 

r. That the individual requires vocational rehabilitation services to prepare 
for, enter into, or retain gainful employment; and 

& That the individual cannot benefit from -v·oeational rehabilitation ser·viees 
in terms of an employment outcome due to the severity of the disability . 

.L. Before an individual can be determined ineligible due to the severity of 
a disability, the individual must receive trial work experiences and there 
must be a written trial workplan. The trial work must: 

a Be sufficiently varied and over a sufficient period of time to 
determine eligibility or ineligibility: 

b. Show by clear and convincing evidence that the individual cannot 
benefit due to the severity of the disability: and 

c. Include support services such as assistive technology or personal 
assistance. which must be provided by vocational rehabilitation. 

2. Trial work experiences shall explore the individual's abilities. 
capabilities. and capacity to perform in work situations. including 
experiences in which appropriate supports and training are provided. 

3. Vocational rehabilitation must provide assessments periodically 
during the trial work experiences regarding the individual's abilities. 
capabilities. and capacity to perform the work. 

4. Under limited circumstances. if an individual cannot take advantage of 
trial work experiences or if options for trial work experiences have been 
exhausted and an eligibility determination cannot be made. vocational 
rehabilitation will provide extended evaluation services. Extended 
evaluation services must: 

.9..:. Be identified in a written extended evaluation plan: 

b. Be provided in the most integrated setting possible consistent with 
the informed choice and rehabilitation needs of the individual: and 

c. Provide only those services that are necessary to determine if 
there is sufficient evidence to conclude the individual can benefit 
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from vocational rehabilitation services in terms of an employment 
outcome. or there is clear and convincing evidence the individual 
is incapable of benefiting from vocational rehabilitation services 
due to the severity of the disability. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04 

75-08-01-21. Ineligibility determination. In all eases ·where the counselor 
deterrnines that an individual applying for or reeei·ving vocational rehabilitation 
service does not rneet the requirernents for eligibilit;·, the record of service rnust 
include the deterrnination of ineligibility, dated and signed by the counselor, which 
doeurnents the reasons for the ineligibility deterrnination. Ineligibility decisions 
concerning the severity of a disability rnust be based on clear BAd eoAviAeiAg 
evidence and require aA exteAded evaluatioA, pursuant to section 75 08 01 20, 
prior to closure. 

1.. Vocational rehabilitation may make a determination that an individual is 
ineligible for vocational rehabilitation services only after providing an 
opportunity for full consultation with the individual or the individual's 
representative. as appropriate. 

2. When vocational rehabilitation determines that an individual is 
ineligible to receive vocational rehabilitation services. the individual· 
or the individual's representative shall be informed of the ineligibility 
determination in writing. supplemented as necessary by other 
appropriate modes of communication consistent with the informed 
choice of the individual. of the ineligibility determination. including: 

a. The reasons for the determination: and 

b. A written description of the means by which the individual may 
express and seek a remedy for any dissatisfaction with the 
determination. This includes the procedures for appeal as 
provided in chapter 75-01-03. mediation. and the client assistance 
program. 

3. When an ineligibility determination is based on a finding that the 
individual is incapable of benefiting in terms of an employment outcome 
due to the severity of the disability. that determination shall be reviewed 
by vocational rehabilitation: 

a. Within twelve months and twenty-four months of the date of the 
determination of ineligibility: and 

b. After that date only if such a review is requested by the individual 
or the individual's representative. as appropriate. 
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4. Ineligibility decisions concerning the severity of a disability must 
be based on clear and convincing evidence and require trial work 
experiences as described in section 75-08-01-20 prior to closure. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04 

75-08-01-22. Comprehensi't'e assessment of rehabilitation needs 
Assessment for determining eligibility and vocational rehabilitation needs. 
For an indi·vidual who has been determined eligible for vocational rehabilitation 
services or for extended evaluation, a comprehensive assessment of rehabilitation 
needs must be conducted to determine the goals, objectives, nature, and scope 
of ·vocational services to be included in the individualized ·to-ritten rehabilitation 
program. The comprehensi·ve assessment must include an assessment of the 
individual's uni~ue strengths, resources, priorities, interests and needs, and must 
document the need for supported employment services. 

4-: The comprehensive assessment will be limited to information necessaf)' 
to identify the rehabilitation needs of the individual and to develop 
an individualized written rehabilitation program. The comprehensi·ve 
assessment mey use existing date collected for the determination of 
eligibility, end additional date, as necessary, provided by the individual 
or the individual's family. 

2:- The comprehensive assessment must include, for the purpose of 
making a determination of vocational needs end developing en 
individualized written rehabilitation program, en assessment of: 

a:- Personality; 

IT. Interests; 

e: Interpersonal skills; 

6:- Intelligence and related functional capacities; 

e: Educational achiev·ements; 

f: Worl< experience, including trial work; 

g; Vocational aptitudes; 

fl:- Personal and social adjustment; 

t:- Employment opportunities available to the indi·viduel; 

t. Medical, psychiatric, psychological, end other pertinent vocational, 
educational, cultural, social, recreational, end environmental 
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factors that affect the employment and rehabilitation needs of the 
individual; and 

ft An analysis of the patterns of ·work behavior and services 
necessary to acquire occupational skills, and to develop vtorl< 
attitudes, vvorl< habits, worl< tolerance, and social and~behavioral 
patterns necessary for successful job performance, including 
situational assessments to assess and develop the capacities of 
the individual to perform adequately in the work enviroRment. 

.l. An assessment for determining eligibility and vocational rehabilitation 
needs means. as appropriate in each case. a review of existing data to 
determine: 

a. Whether an individual is eligible .for vocational rehabilitation 
services: 

b. The priority for an order of selection as described in section 
75-08-01-23: 

.Q... The necessity of appropriate assessment activities to obtain 
necessary additional data to make such determination and 
assignment: 

d. Referral. for the provision of assistive technology services to the 
individual. to assess and develop the capacities of the individual to 
perform in a work environment: and 

e. An exploration of the individual's abilities. capabilities. and capacity 
to perform in realistic. integrated work situations. which shall be 
assessed periodically during trial work experiences. including 
experiences in which the individual is provided appropriate 
supports and training. 

2. To the extent additional data is necessary for vocational rehabilitation 
to make a determination of employment outcomes and the nature 
and scope of vocational rehabilitation services to be included in the 
individualized plan for employment. a comprehensive assessment may 
be done by vocational rehabilitation. The purpose is to determine the 
unigue strengths. resources, priorities. concerns. abilities. capabilities. 
interests. and informed choice of the eligible individual. including 
the need for supported employment. A comprehensive assessment 
includes. to the maximum extent possible and appropriate and in 
accordance with confidentiality reguirements. the following: 

a. Information that is necessary to identify the rehabilitation needs of 
the individual and to develop the individualized plan for employment 
of the eligible individual: 
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b. Existing information obtained for the purposes of determining the 
eligibility of the individual and assigning priority for an order of 
selection described in section 75-08-01-23: 

c. Any information as can be provided by the individual and. when 
appropriate. by the family of the individual: 

d. As necessary. an assessment of the personality, interests. 
interpersonal skills. intelligence. and related functional capacities. 
educational achievements. work experiences. vocational aptitudes. 
personal and social adjustments. and employment opportunities 
of the individual. and the medical. psychiatric. psychological. 
and other pertinent vocational. educational. cultural. social. 
recreational. and environmental factors. that affect the employment 
and rehabilitation needs of the individual: and 

e. As necessary, an appraisal of the individual's patterns of work 
behavior and services needed for the individual to acquire 
occupational skills, and to develop work attitudes, work habits. 
work tolerance. and social and behavior patterns necessary for 
successful job performance. including the utilization of work in 
real job situations to assess and develop the capacities of the 
individual to perform adequately in a work environment. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-04 

75-08-01-23. Order of selection. 

1. Aft Vocational rehabilitation must provide to an individual applying for 
services, including an individual receiving exteRded evaluatioR, must 
receive trial work experiences. all services necessary to determine 
eligibility for vocational rehabilitation services and an order of selection 
priority classification. These services Vocational rehabilitation must he 
pro•vided provide these services on a timely basis in accordance with 
federal law. 

2. Each iRdividual must be iRformcd When vocational rehabilitation notifies 
an individual of eligibility, vocational rehabilitation must also notify the 
individual of the individual's priority category and the iRdividual's right to 
appeal the assigned category wheR the iRdividual is Ratified of eligibility. 
If the iRdi·vidual's priority category caRRot be determiRed at the time 
of eligibility, a compreheRsive Reeds assessmeRt must be coRducted. 
After the results of the compreheRsive Reeds assessmeRt, the iRdividual 
must be Ratified of the priority category aRd the iRdi·v·idual's right to 
appeal. 

393 



3. If sef'vices vocational rehabilitation cannot be provided provide services 
to all eligible individuals who apply due to a lack of resources, an order 
of selection procedure must be implemented. 

a. An individual receiving services under an individual written 
rehabilitation individualized plan for employment must continue to 
receive all required services. An individual requiring or receiving 
postemployment services must be considered to be under an 
individual written rehabilitation individualized plan for employment. 
An individual described in paragraphs 1 through 3 of subdivision b 
must be assigned a priority in the order in which the paragraphs 
are listed. 

b: Any public safety officer injured in the line of duty shall be gi·ven first 
priority in all categories. 

(1) Category 1: An individual determined to have a most severe 
significant disability. 

(2) Category 2: An individual with severe significant disabilities. 

(3) Category 3: An individual Other individuals with nonsevere 
disabilities. 

b. An eligible individual who is not in a priority category that is being 
served will have access to services provided through information 
and referral. 

History: Effective October 1, 1995; amended effective March 1, 1997; November 1. 
2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-04 

75-08-01-24. Individualized written rehabilitation program plan 
for employment. An individualized plan for employment is developed for all 
individuals who are determined eligible for vocational rehabilitation. 

1. The individual with a disability and, if appropriate, a parent, family 
member, guardian, advocate or authorized representative, and 
the counselor shall jointly develop, amend, agree on, and sign an 
individualized ·written rehabilitation program. Prior to developing the 
individualized plan for employment. vocational rehabilitation must give 
the individual a written copy of the options for developing the plan. 

2. The individualized plan for employment may be developed by the 
individual alone or by the individual with assistance from vocational 
rehabilitation or other parties. 
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3. The individualized plan must be agreed to and signed by the individual 
or the individual's legal representative and approved and signed 
by a qualified rehabilitation professional employed by vocational 
rehabilitation. 

4. The individualized plan for eligible students transitioning from secondary 
education must be developed and approved by the time the student 
leaves the school system. 

5. An indi·vidual designing the individualized written rehabilitation program 
shall plan the program around The individualized plan for employment 
is designed to assist the individual's achievement of the vocational 
goal, consistent with the unique strengths, resources, priorities, 
concerns, abilities, 8fld. capabilities. interests. and informed choice of 
the individual. The record of service must support the selection of the 
vocational goal. 

& 6. Counselors shall provide a copy of the individualized written 
rehabilitation program plan for employment, and any amendments, to 
the individual. 

4-: 7. With the exception of diagnostic aRd evaluation assessment services, 
the department may pro·vide vocational rehabilitation may provide goods 
and services only in accord with the individualized written rehabilitation 
program plan for employment. · 

5-: 8. The individualized written rehabilitation program plan for employment is 
not a legal contract. 

&. 9. =Ffte Vocational rehabilitation must review the individualized written 
rehabilitation program must be re'v·ievved plan for employment at least 
annually in the same manner as it was originally developed and 
described in subsection 4 ~-

1-: 1 0. =Ffte Vocational rehabilitation must include in the individualized written 
rehabilitation program must include plan for employment: 

a. A ·vocational goal specific employment outcome in an integrated 
setting. which must be consistent with the unique strengths, 
resources, priorities, concerns, abilities, -attd capabilities. interests. 
and informed choice of the individual; and 

lr. A statement of goals and intermediate rehabilitation objectives that 
are; 

f47 Based on the assessment determining eligibility and 
vocational rehabilitation needs, including the assessment of 
career interests; and 
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f27 Inclusive of placement in integrated settings, to the maximum 
extent appropriate; 

e:- b. The specific services to be provided and the projected dates for 
initiation and anticipated duration of each service, including: 

(1) If appropriate, a statement of the specific rehabilitation 
assistive technology services; 

(2) If appropriate, a statement of the specific on-the-job and 
related personal assistance services, and, the individual's 
appropriate and desired training in managing, supervising, 
and directing personal assistance services; 

(3) An assessment of the need for postemployment services and, 
if appropriate, extended services; 

(4) Objective criteria, an evaluation procedure, and schedule to 
determine if the individualized written rehabilitation program 
objectives are being achieved; 

'(57 The terms and conditions under which goods and services 
are to be provided in the most integrated settings; 

t67 §1 The terms and conditions for the provision of services, · 
including the individual's: 

(a) Responsibilities and vocational rehabilitation's 
responsibilities; 

(b) Participation in the cost of services; and 

(c) Access to comparable services and benefits under any 
other program; 

ffl The individual's statement in the individual's own vv"erds 
describing how· the individual was informed about and 
in·volved in choosing, among alternative goals, objectives, 
services, entities providing services, and methods used to 
provide the services; 

{87 ffi). An assurance that the individual with disabilities was informed 
of: 

(a) The individual's rights, means of expression, and 
remedies fer any dissatisfaction The availability of 
services through the client assistance program; 
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(b) The opportunity for a review of the rehabilitation 
determination, as set forth in section 75 08 01 14 
and chapter 75 01 03 The individual's rights. means 
of expression. and remedies for any dissatisfaction. 
including the individual's right to reguest mediation; 
and 

(c) The availability of the resources available through 
the client assistance program and that the individual 
with disabilities was given a detailed explanation 
of the resources available; The opportunity for 
an administrative review of the rehabilitation 
determination. as set forth in section 75-08-01-14 
and chapter 75-01-03: 

{97 ill Information identifying services and benefits from other 
programs to enhance the capacity of the individual to achieve 
the individualized written rehabilitation program's objectives 
individual's vocational goal; 

{-497 An amendment specif)l'ing the basis for termination of 
vocational rehabilitation services, if termination is due to 
ineligibility; 

t447 When appropriate, the basis on which the individual has been 
determined rehabilitated; 

{427 LID A reassessment of the need for postemployment services, or 
extended services prior to the point of successful closure; and 

f4a] till If appropriate, any plans for the provision of postemployment 
services and the basis on which the plans are developed. 

& 11. For an individual with a most severe significant disability for whom 
a vocational objective of supported employment is- services are 
appropriate, in addition to the requirements in subsection ':f- 10, the 
following must be addressed: 

a. A description of time-limited services that vocational rehabilitation 
provides, not to exceed eighteen months in duration, unless the 
individualized written rehabilitation program plan for employment 
documents a longer period to achieve job stabilization; and 

b. A description of the extended services necessary and identification 
of the state, federal, or private programs, which may include natural 
supports, that provide the extended support, or, to the extent that 
is not possible at the time the individualized written rehabilitation 
program plan for employment is written, a statement describing 
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the basis for concluding that there is a reasonable expectation that 
those sources will become available. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02 

75-08-01-25. Comparable services and benefits. 

+. In all cases, the department shall encourage an individual ·with 
disabilities and the individual's family to financially contribute as much 
as possible to the cost of vocational rehabilitation goods and services 
provided as part of an individualized ·written rehabilitation program. 
\Nhen available, comparable services and benefits must be used, 
and the department must apply a financial needs test to specified 
vocational rehabilitation services. The individual's refusal to provide 
financial information will constitute tfic individual's not meeting the 
financial need criteria. In tfiat event, the individual may be unable to 
access the scntiecs based en financial need. 

&:- If an individual is single, under the age of eighteen years, and 
unemancipated, the individual's income, and the income of the 
individual's parents, ffiust be considered. 

fr. If an individual is single, under the age of eighteen years, and living · 
·~~·~~·ith a guardian, the counselor shall determine financial need based 
en the indi\ridual's income. 

e:- If the individual is single, eighteen years of age or over, but is living 
•with a parent, the counselor shall determine financial need based 
on tfic individual's ineeffie only. 

~ If the individual is married, regardless of age, the counselor shall 
determine financial need based on the ineeffic of the individual and 
the individual's spouse . 

. .L Before providing any vocational rehabilitation service. except those 
listed in subsection 5. to an eligible individual or to members of the 
individual's family. vocational rehabilitation must determine whether 
comparable services and benefits exist under any other program and 
whether the services and benefits are available to the individual. 

2. If comparable services and benefits do exist and are available to 
the individual at the time needed to achieve the provisions of the 
individualized plan for employment. they must be used to meet. in 
whole or in part. the cost of vocational rehabilitation services. 

3. If comparable services and benefits do exist but are not available to 
the individual at the time they are needed. vocational rehabilitation shall 
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provide the services until comparable services and benefits become 
available. 

r. 4. The use of comparable services and benefits does not apply if such a 
determination would interrupt or delay: 

a. If the determination of the a'l3·ailability would delay the provision of 
vocational rehabilitation services to an individual '11\'ith disabilities 
who is at extreme medical risk; or The progress of an individual 
toward achieving the employment outcome identified in the 
individualized plan for employment: 

b. If the individual would lose an An immediate job placement due to 
a delay in the provision of comparable services and benefits.; or 

c. The provision of vocational rehabilitation services to an individual 
with disabilities who is at extreme medical risk. 

& 5. The following categories of service do not require that comparable 
services and benefits be used: 

a. Evaluation of vocational rehabilitation potential, unless provided 
under an individualized written rehabilitation program fer extended 
evaluation Assessment for determining eligibility and rehabilitation 
needs; 

b. Counseling, and guidance, referral, and placement including 
information and support services to assist in exercising informed 
choice; 

c. Vocational and other training sef'vices not provided in a 
postsecondary institution Information and referral; 

d. Job-related services. including job search. job placement. job 
retention services. followup. and follow-along services: 

e. Rehabilitation technology services, excluding assisti·ve technology 
devices. including telecommunications. sensory. and other 
rehabilitative technological aids and devices; and 

~ t. Postemployment services that would be included under 
subdivisions a through 6 ~-

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02 
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75-08-01-26. Participation by an individual ·.with disabilities in the 
east of ·roeational rehabilitation services Determination of financial need. A 
financial needs test must be applied as a consideration for the follo·Ning vocational 
rehabilitation services: 

+. Physical and mental restoration; 

2:- Maintenance, unless required for diagnostic purposes; 

-3-:- Transportation, unless required for diagnostic purposes; 

+.- Occupational licenses; 

&.- Tools, equipment, and initial stock, including livestock, supplies, and 
necessary shelters; 

&.- Services to family members of an individual with disabilities, vthieh 
are necessary to the adjustment of rehabilitation of the individual ·with 
disabilities; 

+-: Telecommunications, sensory, and other technological aids and devices 
for purposes other than evaluatiofl; 

& Postemploymeflt services necessary to assist ifldi•viduals ifl maintaining 
suitable employmeflt, excluding services normally provided without 
regard to fiflafleial needs; 

9:- Home modifications, including adaptive devices and minor structural 
changes necessary for the individual to fuflctioR independently in order 
to achieve a vocational goal; 

*. Other goods and services for which the individual may reasonably 
expect to receive benefits in terms of the individual's employability; 

44: Reader services and notetaker services; 

4-r. Personal assistance services; and 

43-: Higher education as described iR subsection 5 of section 75 08 01 28 . 

.1:. In all cases. vocational rehabilitation shall encourage an individual 
with disabilities and the individual's family to financially contribute as 
much as possible to the cost of vocational rehabilitation goods and 
services provided as part of an individualized plan for employment. 
When available. comparable services and benefits must be used. 
as described in section 75-08-01-25. and vocational rehabilitation 
must apply a financial needs test to specified vocational rehabilitation 
services. The individual's refusal to provide financial information will 
constitute the individual's not meeting the financial need criteria. In 
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that event. the individual may be unable to access the services based 
on financial need. 

a. If an individual is single. under the age of eighteen years. and 
unemancipated. the individual's income. and the income of the 
individual's parents. must be considered. 

b. If an individual is single. under the age of eighteen years. and living 
with a guardian. vocational rehabilitation shall determine financial 
need based on the individual's income. 

c. If an individual is single. eighteen years of age or over. but is living 
with a parent. vocational rehabilitation shall determine financial 
need based on the individual's income only. 

d. If an individual is married. regardless of age. vocational 
rehabilitation shall determine financial need based on the 
income of the individual and the individual's spouse. 

2. The fee scale established and administered by vocational rehabilitation 
must be used to determine client liability. Copies of the fee schedule. 
which may be updated from time to time. are available from vocational 
rehabilitation upon request. When determining client liability, vocational 
rehabilitation must take into consideration disability-related expenses 
incurred by or for the individual. 

3. Vocational rehabilitation must reevaluate financial need annually or 
whenever financial or other circumstances regarding the individual 
significantly change. whichever occurs first. Significant change 
includes marriage or divorce. other changes in dependent status. 
radical change in income. or to the individualized plan for employment. 

4. Regional vocational rehabilitation administrators may adjust or waive 
client financial participation. Documentation must be maintained 
indicating the conditions under which a waiver or adjustment is made 
and a copy placed in the client's file. 

~ Vocational rehabilitation may not apply a financial needs test. or require 
the financial participation of any individual who receives social security 
disability insurance benefits or supplemental security income benefits 
as determined under title II or title XVI of the Social Security Act 
[42 U.S.C. 301. et seg.]. 

6. If the individual or the individual's representative disagrees with the 
outcome of the determination of financial need. the individual has the 
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right to have the determination reviewed in accordance with chapter 
75-03-01. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02 

75-08-01-27. Determination of financial need Services exempt from 
participation by an individual in the cost of vocational rehabilitation services. 
Vocational rehabilitation shall provide the following services without regard to the 
financial resources available to the individual: 

+. The fcc seale established and administered by vocational rehabilitation, 
as provided for in federal lavt, must determine client liability. Copies of 
the fee schedule, which may be updated from time to time, arc available 
from the department upon request. 

2:- The department must reevaluate financial need annually or whene·ver 
financial or other circumstances regarding the individual significantly 
change, 'ifv'hiehever occurs first. Significant change ineludings marriage 
or divorce, other changes in dependent status, radical change in income 
or to the individualized W'Fitten rehabilitation program. 

& If the individual or the individual's representative disagrees ·with the 
outcome of the determination of financial need, the individual has the · 
right to have the determination reviewed in accordance with chapter 
75 01 03 . 

.1. Information and referral: 

2. Assessments to determine eligibility and priority for services except for 
nonassessment services provided during trial work experiences: 

3. Assessments to determine vocational rehabilitation needs: 

4. Counseling and guidance: 

5. Interpreter services: 

6. Vocational training. except at institutions of higher education. For 
example. on-the-job training. personal adjustment training. and 
supported employment training; 

7. Orientation and mobility services: 

8. Reader and notetaker services: 

9. Placement services: 
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10. Assistive technology services. excluding assistive technology devices: 
and 

ll Personal assistance services. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06.1-02 

75-08-01-28. Vocational rehabilitation seNices necessary to enable 
the individual to achieve an employment outcome Services subject to 
participation by an individual in the cost of vocational rehabilitation 
services. Consistent with tl=le individualized written rel=labilitation program, 
vocational rel=labilitation may provide, as appropriate to tl=le ·vocational rel=labilitation 
needs of eacl=l eligible individual, any goods or services necessary to enable 
tl=le individual to acl=lieve an employment outcome. Services include: Vocational 
rehabilitation shall apply a financial needs test as a consideration for eligibility for 
the following vocational rehabilitation services: 

+. An assessment for determining eligibility and vocational rel=labilitation 
needs; 

2:- Counseling, guidance, and work related placement services for an 
individual witl=l disabilities, including job searcl=l assistance, placement 
assistance, job retention services, personal assistance services, and 
follovvup; 

& Pl=lysical and mental restoration services necessary to correct or modify 
tl=le pl=lysical or mental condition of an individual wl=lo is stable or slowly 
progressive. In tl=le purcl=lase of medical goods or sef'vices, vocational 
rel=labilitation sl=lall comply witl=l tl=le prevailing medical assistance fee 
scl=ledule, except for certain diagnostic services tl=lat medicaid excludes; 

+. Home modifications tl=lat may include tl=lose adaptive devices and 
minor structural cl=langes necessary for tl=le individual witl=l disabilities to 
function independently in order to acl=lieve a vocational goal. Funds for 
!=lome modifications may not be applied to tl=le purcl=lase or construction 
of a new residence; 

&. Vocational and otl=ler training services, including: 

a:- Personal and vocational adjustment training; 

tr. Services to tl=le individual's family tl=lat are necessary to tl=le 
personal and vocational adjustment or rel=labilitation of tl=le 
individual; 

e:- Postsecondary training, witl=l tl=le following limitations: 
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ffl Vocational rehabilitation may not pFO'tidc postsecondary 
training unless maximum efforts have been made to 
secure grant assistance in ·whole, or in part, ffom other 
sources. An indhtidual must accept all offered grant 
assistance. Vocational rehabilitation's participation shall not 
be calculated until after the institution's financial aid office 
needs analysis has been received; 

{27 When appropriate, vocational rehabilitation shall request 
an indi~·idual with disabilities to participate in the cost of 
attendance through the use of college 'vvorl< study and 
student loans; 

f37 Vocational rehabilitation funding for tuition, mom and board, 
books, supplies, transportation, and incidentals fer full time 
students may not exceed the financial aid ofFice determined 
unmet need or the state supported college and university rate 
fer tuition, FOam and beard, whichever is less; 

f4t If, because of the individual's ·vocational impediment or 
vocational goal, the only a~·ailable postsecondary training 
is at an out of state institution, ·vocational rehabilitation 
may ·.vaive the expenditure limit defined in paragraph 3 of 
subdivision c of subsection 5; 

{57 FundiRg fer part time studeRts is limited to the 
state supported college and university rate per credit hour or 
the financial aid ofFice determil9ed unmet Reed, whichever is 
less. Fer an individual not taking sufficient credit hours to 
apply fer financial aid, the limit is the state university rate 
per credit hour; and 

{67 AR il9dividual shall maintail9 a grade point a·terage that 
meets the school's requiremeRt for graduation and shall 
othervvise demonstrate progress toward meeting the goal 
of the individualized ·written rehabilitation program. If the 
indi•tidual is placed on academic probation, continued 
ful9dil9g is dependent on the appmval of the regioRal 
vocational rehabilitation admil9istrator; 

6:- Graduate study only whe19 the individual caR demonstrate that a 
suitable vocational goal is othervvise unachievable; 

e: Expenditure policies in paragraphs 1 through 6 of subdivisiol9 e 
do Rot apply to vocational teehRical traiRing programs Rot 
participating in a federal financial aid program. If comparable 
training is available through a program that participates in a federal 
financial aid program, vocational rehabilitation shall fund only 
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e: Other tiffie liffiited seRlices necessary to support the individual in 
effiployffient. The ffiaxiffiuffi time period for time limited services 
is eighteen months, unless the individualized written rehabilitation 
program indicates that ffiore than eighteen months of services are 
necessary in order for the individual to achieve job stability prior to 
transition to extended services. Time limited services include: 

f47 Intensive on the job skills training and other training and 
support services necessary to achieve and ffiaintain job 
stability; 

'(27 Followup services with employers, supported employees, 
parents and guardians, and others for the purpose of 
supporting and stabilizing the job placement; 

tat Discrete posteffiployment services, follo·wing transition 
to extended services, 'i&'hich are not available ff-om the 
extended service provider and vthich are needed to ffiaintain 
job placeffient; and 

{47 Other needed services listed in subsections 1 through 14. 

49:- Posteffiployffient services for an individual with disabilities who \>vas 
determined rehabilitated, if the services are necessary to assist the 
individual to ffiaintain, regain, or advance in suitable employment. The 
services must relate to the original vocational impediffients and the 
availability of the individual's record of service. An individual requiring 
multiple ser·viees over an extended period of time and a comprehenshte 
OF complex rehabilitation plan is not eligible for postemployment 
ser·9·iees, but may be encouraged to reapply. Postemployment services 
~ 

a:- Include counseling and guidance services to assist an individual to 
advance in employment; and 

.Jr. Require an amendment to the indi'vidualized written rehabilitation 
program. 

4+. Assisti•o·e technology services to meet the needs and address the 
barriers confronted by an individual with disabilities in the areas of 
education, rehabilitation, employment, and transportation. Vocational 
rehabilitation shall provide assistive technology services at any time in 
the rehabilitation process, including the assessment for determining 
eligibility and ·vocational rehabilitation needs, extended evaluation, 
services provided under an indi·v·idualized written rehabilitation plan, 
annual reviews of ineligibility decisions, annual reviews of extended 
employment in rehabilitation facilities, and postemployment services; 
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4-r. TFansition services that promote or facilitate the accomplishment of 
long term rehabilitation goals and objectives; 

4-3:- Other supportive services, including: 

e; Maintenance for additional costs incurred while participating in 
rehabilitation; 

h:- TFansportation, including tra'i·el and related expenses in connection 
with transporting an individual and an individual's attendants for 
the purpose of supporting and deriving the full benefit of other 
vocational rehabilitation services, ·with the following restrictions: 

f41 Reimbursement is at the state rate level; 

{2t Transportation may include relocation, moving expenses, and 
vehicle modifications only when the indhddual is otherwise 
precluded from achie·ving a vocational objective; 

ta7 Reimbursement must be provided at the prevailing Fate for the 
sen:ice; 

f47 Vocational rehabilitation ·o•vill not contribute to the purchase of 
a vehicle; and 

e:- On the job or other related personal assistance services provided 
while an individual with disabilities is receiving vocational 
rehabilitation services. 

4-4:- Other vocational rehabilitation goods and serlg'ices that an individual 
'i'tith disabilities is reasonably expected to benefit from in terms of 
employability . 

.1.. Physical and mental restoration; 

2. Maintenance. unless required for assessment purposes: 

3. Transportation. unless required for assessment purposes: 

4. Assistive technology aids and devices: 

5. Occupational licenses: 

6. Tools. equipment. and initial stock. including livestock. supplies. and 
necessary shelters; 

7. Services to members of an individual's family. which are necessary for 
the rehabilitation of the individual with a disability: 
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8. Telecommunications. sensory. and other technological aids and devices 
for purposes other than evaluation: 

9. Postemployment services necessary to assist individuals in maintaining 
suitable employment. excluding services normally provided without 
regard to financial needs: 

10. Home modifications. including adaptive devices and minor structural 
changes necessary for the individual to function independently in order 
to achieve a vocational goal: 

11. Other goods and services for which the individual may reasonably 
expect to receive benefits in terms of the individual's employability: and 

12. Higher education as described in section 75-08-01-30. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-06 

75-08-01-29. ClesuFe Vocational rehabilitation services necessary to 
enable the individual to achieve an employment outcome. The counselor shall 
close an indi·vidual's record of service at any time in the vocational rehabilitation 
process ve·hen it is determined that the individual is no longer eligible, is unavailable 
for diagnostic or planned services, chooses not to participate, or is rehabilitated. · 
Consistent with the individualized plan for employment. vocational rehabilitation 
may provide. as appropriate to the vocational rehabilitation needs of each eligible 
individual. goods or services necessary to enable the individual to achieve an 
employment outcome. Services include: 

+. Closure due to ineligibility. 

a-: Vocational rehabilitation shall close the individual's case if 
the individual has no disability, no substantial impediment 
to employment, or does not require services to achieve an 
employment outcome. Closure for ineligibility under these 
circumstaRces requires: 

ffl The opportunity for the individual or the iRdividual's 
representative to participate iR the closure decision; 

{27 Written notification of the closure decision; 

tal WritteR notification of appeal rights, iRcludiRg the Rame aRd 
address of the appeals supervisor with vvhom an appeal may 
be filed, aRd 'vVritteR notification of the availability of the client 
assistaRce program; 
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{47 An indi·viduelized ·written rehabilitation program amendment, 
if appropriate; 

{5} Certification of ineligibility in the record of ser·vice that 
documents the reasons for closure, dated end signed by the 
counselor; end 

~ Referral to other agencies end community rehabilitation 
programs, as appropriate. 

fr. Vocational rehabilitation shell close the individual's case, if there 
is clear end con·vincing evidence, after en extended evaluation 
or after a period of service provision under en individualized 
written rehabilitation program that the individual with disabilities 
is incapable of benefiting from vocational rehabilitation services 
in terms of achieving en employment outcome. Closure for 
ineligibility under these circumstances requires: 

f47 The opportunity for the individual or the individual's 
representative to participate in the closure decision; 

tr) Written notification of the closure decision; 

t3} Written notification of appeal rights, including the name and 
address of the appeals supervisor ·with whom an appeal may 
be filed, and written notification of the availability of the client 
assistance program; 

{47 An individualized written rehabilitation program amendment, 
if appropriate; 

{5} Review of the ineligibility determination within twelve months. 
A review is not required in situations where the individual 
refuses it, the individual is no longer present in the state, 
the individual's ·whereabouts are unknmvn, or the individual's 
medical condition is rapidly progressive; 

~ Certification of ineligibility in the record of service that 
documents the reasons for closure, dated and signed by the 
counselor; end 

ffl Referral to other agencies and community rehabilitation 
programs, as appropriate. 

2:- Closure for reasons other than ineligibility. The counselor shall close 
a case when en individual is unavailable during an extended period 
of time for en assessment to determine eligibility and vocational 
rehabilitation needs or when an individual is unavailable to participate 
in planned vocational rehabilitation services. The counselor shall have 
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made repeated efforts to contact the individual and to encourage the 
indi·vidual's participation. Closure under these circumstances requires: 

'B':" Documentation of the rationale fer closure in the record of service; 

h: Written notification of the closure decision; 

e: Written notification of appeal rights, including the name and 
address of the appeals supervisor 'trith whom an appeal may 
be filed, and VvTitten notification of the availability of the client 
assistance program; and 

ef.:. An individualized written rehabilitation program amendment, if 
appropriate. 

& Closure of an individual determined to be rehabilitated. 

8':" An individual is determined to be rehabilitated if the individual has 
maintained suitable employment for at least sixty calendar days. 
The individual's record of service must contain documentation that 
'9'0cational rehabilitation has: 

f47 Determined that the individual is eligible; 

t2] Prmtided an assessment fur eligibility and determination of 
vocational rehabilitation needs; 

f31 Provided counseling and guidance; 

'(47 Provided appropriate and substantial vocational rehabilitation 
services in accord with the individualized written rehabilitation 
program; 

t51 Determined that the individual has maintained suitable 
employment for at least sixty calendar days; 

t67 Provided an opportunity for individual involvement in the 
closure decision; 

ffl Reassessed the need fur and informed the individual of the 
purpose and availability of postemployment services, when 
necessary; and 

tB7 Provided written notification of the closure. 

h: An individual in supported employment is determined rehabilitated 
when: 
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f4t The ifldividual has substafltially met the goals afld objectives 
of the ifldividual's ifldividualized writtefl rehabilitatiofl 
program; 

f21 Exteflded services immediately a·vailable to preclude afly 
iflterruptiofl ifl the provisiofl of the oflgoiflg support Reeded 
to maifltaifl employment; afld 

ta} The ifldividual has maintained employmeflt for at least sixty 
days after the traflsition to exteflded serv·ices. 

e: For afl ifldividual's case to be closed while w·orl<ing in a temporary 
transitioflal employmeflt placemeflt, the exteflded support services 
must iflclude cofltifluous job placemeflts Ufltil job permaflency is 
achieved. 

4:- For afl ifldividual's case to be closed ifl exteflded employmeflt ifl 
rehabilitatiofl facilities, vocational rehabilitatiofl shall coflduct afl aflflual 
reviC'w afld reevaluatiofl of the status of each ifldividual ~ovith disabilities 
placed ifl afl exteflded employment settiflg ifl a community rehabilitatiofl 
program, iflcludiflg a workshop or other employment to determifle 
the iflterest, priorities, afld Reeds of an ifldividual, for employment or 
traifliflg for competitive employment in an ifltegrated settiflg ifl the labor 
market. 

.1. An assessment for determining eligibility and vocational rehabilitation 
needs: 

2. Counseling. guidance. and work-related placement services for an 
individual with disabilities. including job search assistance. placement 
assistance. job retention services. personal assistance services. and 
followup: 

3. Physical and mental restoration services necessary to correct or modify 
the physical or mental condition of an individual who is stable or slowly 
progressive. In the purchase of medical goods or services. vocational 
rehabilitation shall comply with the prevailing medical assistance fee 
schedule. except for certain diagnostic services that medicaid excludes: 

4. Home modifications that may include those adaptive devices and 
minor structural changes necessary for the individual with disabilities to 
function independently in order to achieve a vocational goal. Funds for 
home modifications may not be applied to the purchase or construction 
of a new residence: 

5. Vocational and other training services. including: 

a. Personal and vocational adjustment training: 
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b. Correspondence courses: and 

c. Services to the individual's family that are necessary to the 
personal and vocational adjustment or rehabilitation of the 
individual: 

6. Except in institutions of higher education. where comparable benefits. 
including services for students with disabilities must be used. vocational 
rehabilitation may provide: 

a. Interpreter services and note-taking services for an individual who 
is deaf. including tactile interpreting for an individual who is deaf 
and blind: 

b. Reader services. rehabilitation teaching services. note-taking 
services. and orientation and mobility services: and 

~ Telecommunications. sensory. and other technological aids and 
devices: 

7. Recruitment and training services to provide new employment 
opportunities in the fields of rehabilitation. health. welfare. public safety. 
law enforcement. and other appropriate public service employment: 

8. Occupational licenses. tools. equipment. initial stocks. and supplies 
necessary in order to enter an occupation. except that vocational 
rehabilitation shall not purchase land or buildings for an individual with 
disabilities: 

9. Time-limited. ongoing support services for an individual receiving 
supported employment services. including: 

a. Diagnostic services necessary to determine the individual's 
rehabilitation needs for supported employment that are 
supplemental to the assessment for eligibility used to determine 
vocational rehabilitation eligibility. and are provided only after 
vocational rehabilitation eligibility has been determined. The 
purpose of supplemental evaluations is to help develop. finalize. or 
reassess a supported employment plan of services; 

b. Job development and placement services: and 

c. Other time-limited services necessary to support the individual 
in employment. The maximum time period for time-limited 
services is eighteen months. unless the individualized plan for 
employment indicates that more than eighteen months of services 
are necessary in order for the individual to achieve job stability 
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prior to transition to extended services. Time-limited services 
include: 

ill Intensive on-the-job skills training and other training and 
support services necessary to achieve and maintain job 
stability: 

.(21 Followup services with employers. supported employees. 
parents and guardians. and others for the purpose of 
supporting and stabilizing the job placement: 

Ql Discrete postemployment services. following transition 
to extended services. which are not available from the 
extended service provider and which are needed to maintain 
job placement: and 

ill Other needed services listed in this subsection: 

1 0. Postemployment services for an individual with disabilities who was 
determined rehabilitated. if the services are necessary to assist the 
individual to maintain. regain. or advance in suitable employment. The 
services must relate to the original vocational impediments and the 
availability of the individual's record of service. An individual requiring 
multiple services over an extended period of time and a comprehensive 
or complex rehabilitation plan is not eligible for postemployment 
services. but may be encouraged to reapply. Postemployment services 
may: 

a. Include counseling and guidance services to assist an individual to 
advance in employment: and 

b. Reguire an amendment to the individualized plan for employment: 

11. Assistive technology services to meet the needs and address the 
barriers confronted by an individual with disabilities in the areas of 
education. rehabilitation. employment. and transportation. Vocational 
rehabilitation shall provide assistive technology services at any time in 
the rehabilitation process. including the assessment for determining 
eligibility and vocational rehabilitation needs. trial work experiences. 
services provided under an individualized plan for employment. 
annual reviews of ineligibility decisions. annual reviews of extended 
employment in rehabilitation facilities. and postemployment services: 

.:1.2.:. Transition services that promote or facilitate the accomplishment of 
long-term rehabilitation goals and objectives: 

13. Other supportive services. including: 
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a. Maintenance for additional costs incurred while participating in 
rehabilitation; 

b. Transportation. including travel and related expenses in connection 
with transporting an individual and an individual's attendants for 
the purpose of supporting and deriving the full benefit of other 
vocational rehabilitation services. with the following restrictions: 

ill Reimbursement cannot exceed the state rate level: 

.(21 Transportation may include relocation. moving expenses. and 
vehicle modifications only when the individual is otherwise 
precluded from achieving a vocational goal: 

ffi Reimbursement must be provided at the prevailing rate for the 
service: and 

@ Vocational rehabilitation shall not contribute to the purchase 
of a vehicle: and 

c. On-the-job or other related personal assistance services provided 
while an individual with disabilities is receiving vocational 
rehabilitation services: and 

14. Other vocational rehabilitation goods and services that an individual 
with disabilities is reasonably expected to benefit from in terms of an 
employment outcome. 

History: Effective October 1, 1995: amended effective November 1. 2002. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06.1-02, 50-06.1-06 

75~08~01-30. Postsecondary training. If an individual receives 
postsecondary training. the following conditions apply: 

.1.. Vocational rehabilitation may not provide postsecondary training unless 
maximum efforts have been made to secure grant assistance in whole. 
or in part. from other sources: 

2. Vocational rehabilitation's participation shall not be calculated until the 
institution's financial aid office needs analysis has been received. The 
financial needs analysis award letter must identify all available aid: 

3. An individual must accept all offered grant assistance: 

4. Vocational rehabilitation may reguest an individual to participate in the 
cost of attendance through the use of college work study and student 
loans: 
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5. Vocational rehabilitation may not participate in payment for 
postsecondary training if the individual is in default status. or is 
ineligible for financial aid due to a drug conviction or drug convictions 
as determined by free application for federal student aid (FAFSA) 
regulations: 

6. Comparable benefits must be used for the following services: 

a. Interpreter services and note-taking services for an individual who 
is deaf. including tactile interpreting for an individual who is deaf 
and blind: 

b. Reader services. rehabilitation teaching services. note-taking 
services. and orientation and mobility services: and 

c. Telecommunications. sensory. and other technological aids and 
devices: 

7. If the individual attends an in-state public institution. vocational 
rehabilitation funding for tuition. room and board. books. supplies. 
transportation. and incidentals for a full-time student will be based on 
the following: 

a. The estimated financial need as stated on the award letter from the 
financial aid office: 

b. The unmet need as calculated by vocational rehabilitation: 

c. The results of the budget assessment conducted by vocational 
rehabilitation: and 

d. Total aid from all sources may not exceed the school's budget as 
determined by the financial aid office: 

8. If the individual chooses to attend a private in-state or an out-of-state 
institution when the coursework is available in state, vocational 
rehabilitation will not fund more than it would at an in-state public 
institution: 

9. If. because of the individual's vocational impediment or vocational 
goal. the only available postsecondary training is at an in-state private 
or out-of-state institution. vocational rehabilitation may waive the 
expenditure limit defined in subsection 7: 

10. Funding for tuition and books for a part-time student may not exceed 
the financial aid office estimated financial need. For an individual not 
taking sufficient credit hours to apply for financial aid. the limit is the 
North Dakota university system rate per credit hour: 
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11. An individual shall maintain a grade point average that meets the 
school's requirement for graduation and shall otherwise demonstrate 
progress toward meeting the goal of the individualized plan for 
employment. If the individual . is placed on academic probation. 
continued funding is dependent on the approval of the regional 
vocational rehabilitation administrator: 

12. Participation in the cost of graduate study is determined on a 
case-by-case basis if a suitable vocational goal is otherwise 
unachievable: and 

13. Expenditure policies in subsections 1 through 9 do not apply to 
vocational technical training programs not participating in a federal 
financial aid program. If comparable training is available through 
a program that does participate in a federal financial aid program. 
vocational rehabilitation costs shall not exceed the costs for attendance 
in that program. 

History: Effective November 1. 2002. 
General Authority: NDCC 50-06-16. 50-06.1 
law Implemented: NDCC 50-06.1-02. 50-06.1-06 

75-08-01-31. On-the-job training. When vocational rehabilitation provides 
on-the-job training. there must be a written agreement among the individual. 
counselor. and employer. The agreement must state the areas of training. the 
hourly wage which must comply with state and federal wage and hour laws. 
responsibility for workers' compensation coverage. expected results of the training. 
and any other conditions of employment. 

History: Effective November 1. 2002. 
General Authority: NDCC 50-06-16. 50-06.1 
law Implemented: NDCC 50-06.1-02. 50-06.1-06 

75-08-01-32. Closure due to ineligibility . 

.1. Vocational rehabilitation shall close the individual's case as ineligible 
if the individual has no disability. no substantial impediment to 
employment. or does not require services to achieve an employment 
outcome. Closure for ineligibility under these circumstances requires: 

a. The opportunity for the individual or the individual's representative 
to participate in the closure decision: 

b. Written notification of the closure decision and reasons for the 
decision: 

.C.:. Written notification of mediation. appeal rights. and due process 
procedures. including the name and address of the appeals 
supervisor with whom an appeal may be filed, and written 
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notification of the availability of and how to contact the client 
assistance program: 

d. An individualized plan for employment amendment if appropriate: 

e. Documentation of ineligibility in the record of service that 
identifies the reasons for closure. dated and signed by a gualified 
rehabilitation professional employed by vocational rehabilitation: 
and 

t Referral to other agencies and community rehabilitation programs 
as appropriate. 

2. Vocational rehabilitation shall close the individual's case. if there is clear 
and convincing evidence. after trial work experiences or after a period 
of service provision under an individualized plan of employment that 
the individual with disabilities is incapable of benefiting from vocational 
rehabilitation services in terms of achieving an employment outcome. 
Vocational rehabilitation shall provide the following when it closes a case 
due to ineligibility under these circumstances: 

.a.. The opportunity for the individual or the individual's representative 
to participate in the closure decision: 

b. Written notification of the closure decision and reasons for the 
decision: 

c. Written notification of mediation. and appeal rights. including the 
address of the appeals supervisor with whom an appeal may 
be filed. and written notification of the availability of. and how to 
contact. the client assistance program: 

d. An individualized plan for employment amendment if appropriate: 

e. Review of the ineligibility determination within twelve months. A 
review is not reguired in situations in which the individual refuses 
it. the individual is no longer present in the state. the individual's 
whereabouts are unknown. or the individual's medical condition is 
rapidly progressive or terminal: 

t Documentation of ineligibility in the record of service that 
identifies the reasons for closure. dated and signed by a gualified 
rehabilitation professional employed by vocational rehabilitation: 
and 
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.9..:. Referral to other agencies and community rehabilitation programs 
as appropriate. 

History: Effective November 1, 2002. 
General Authority: NDCC 50-06-16. 50-06.1 
Law Implemented: NDCC 50-06.1-02. 50-06.1-06 

75-08-01-33. Closure for reasons other than ineligibility. Vocational 
rehabilitation shall close a case when an individual is unavailable during an 
extended period of time for an assessment to determine eligibility and vocational 
rehabilitation needs or when an individual is unavailable to participate in planned 
vocational rehabilitation services. Vocational rehabilitation shall make good-faith 
efforts to contact the individual and to encourage the individual's participation. 
Closure under these circumstances reguires: 

.l. Documentation of the rationale for closure in the record of service: 

2. Written notification of the closure decision: 

3. Written notification of mediation. appeal rights. and due process 
procedures. including the name and address of the appeals supervisor 
with whom an appeal may be filed. and written notification of the 
availability of and how to contact the client assistance program: and 

4. An individualized plan for employment amendment if appropriate. 

History: Effective November 1. 2002. 
General Authority: NDCC 50-06-16. 50-06.1 
Law Implemented: NDCC 50-06.1-02. 50-06.1-06 

75-08-01-34. Closure for an individual determined to be rehabilitated . 

.l. An individual is determined to be rehabilitated if the individual has 
maintained suitable employment for at least ninety calendar days. 
The individual's record of service must contain documentation that 
vocational rehabilitation has: 

a. Determined that the individual is eligible: 

b. Provided an assessment for eligibility and determination of 
vocational rehabilitation needs: 

c. Provided counseling and guidance: 

d. Provided appropriate and substantial vocational rehabilitation 
services in accordance with the individualized plan for employment: 

e. Determined that the individual has maintained suitable employment 
for at least ninety calendar days and that the individual and 
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counselor view the employment and the individual's performance 
in that employment as satisfactory: 

f.. Determined that the employment is in an integrated setting: 

9.:. Provided an opportunity for the individual's involvement in the 
closure decision: 

h. Reassessed the need for and informed the individual of the purpose 
and availability of postemployment services. when necessary: and 

L_ Provided written notification of mediation. appeal rights. and 
due process procedures. including the name and address of the 
appeals supervisor with whom an appeal may be filed. and written 
notification of the availability of and how to contact the client 
assistance program. 

2. An individual in supported employment is determined rehabilitated 
when: 

a. The individual has substantially met the goals and objectives of the 
individual's individualized plan for employment: 

b. Extended services are immediately available to preclude any 
interruption in the provision of the ongoing support needed to 
maintain employment: 

c. The individual is stabilized for a mtmmum of sixty days. as 
determined by vocational rehabilitation. before transition to 
extended services: 

d. The individual has maintained employment for at least sixty days 
after the transition to extended services: and 

e. The employment is in an integrated setting. 

3. If the individual is earning less than minimum wage and in accordance 
with the Fair Labor Standards Act. the individual will receive an annual 
review for two years after the individual's case is closed and thereafter 
if requested by the individual. 

4. For an individual's case to be closed while working in a temporary 
transitional employment placement. the extended support services 
must include continuous job placements until job permanency is 
achieved. 

History: Effective November 1, 2002. 
General Authority: NDCC 50-06-16. 50-06.1 
Law Implemented: NDCC 50-06.1-02. 50-06.1-06 
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75-08-01-35. Closure for an individual in extended employment • 

.1:. An individual whose case is closed in extended employment shall 
receive an annual review for two years after the case is closed and 
thereafter if reguested by the individual. The review shall reevaluate 
the status of the individual to determine the interests. priorities. and 
needs of the individual. for employment or training for competitive 
employment in an integrated setting in the labor market. 

2. Upon closure of the case of an individual in extended employment. the 
individual will receive written notification of mediation. appeal rights. and 
due process procedures. including the name and address of the appeals 
supervisor with whom an appeal may be filed. and written notification of 
the availability of and how to contact the client assistance program. 

3. An individual whose case is closed in extended employment is not 
considered to be successfully rehabilitated. 

History: Effective November 1. 2002. 
General Authority: NDCC 50-06-16. 50-06.1 
law Implemented: NDCC 50-06.1-02. 50-06.1-06 
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TITLE 107 

CROP PROTECTION PRODUCT HARMONIZATION AND REGISTRATION 
BOARD 
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Chapter 
107-01-01 

AUGUST 2002 

ARTICLE 107-01 

GENERAL ADMINISTRATION 

Organization of the Crop Protection Product Harmonization and 
Registration Board 

CHAPTER 107-01-01 
ORGANIZATION OF THE CROP PROTECTION PRODUCT HARMONIZATION 

AND REGISTRATION BOARD 

Section 
107-01-01-01 Organization and Functions of the Board 

107-01-01-01. Organization and functions of the board . 

.1.. History. The legislative assembly established the crop protection 
product harmonization and registration board under section 3 of 
chapter 75 and section 3 of chapter 9 of the 2001 Session Laws. The 
board was preceded by a legislative council committee. known as the 
crop harmonization committee. created under section 11 of chapter 31 
of the 1999 Session Laws. The law creating the crop harmonization 
committee was repealed by section 4 of chapter 75 of the 2001 Session 
Laws. 

2. Purpose. The purpose of the board is to: 

a. Administer a grant program through the minor use pesticide fund 
for conducting or commissioning studies. investigations. and 
evaluations regarding the registration and use of pesticides for 
minor crops. minor uses. and other uses as determined by the 
board: 
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b. Administer a grant program through which agriculture commodity 
groups may apply for funds to be used by those groups to address 
issues related to the registration of crop protection products: 

c. Identify and prioritize crop protection product labeling needs: 

d. Explore the extent of authority given to this state under the federal 
Insecticide. Fungicide. and Rodenticide Act [7 U.S. C. 136a]: 

e. Identity the data necessary to enable registration of a use to occur 
in a timely manner: 

f:. Determine what research. if any. is necessary to fulfill data 
reguirements for activities listed in North Dakota Century Code 
section 4-35-30: 

9.:. Reguest the agriculture commissioner to pursue specific research 
funding options from public and private sources: 

h. Reguest the North Dakota state university agricultural experiment 
station to pursue specific research to coordinate registration efforts: 
and 

L. Pursue any opportunities to make crop protection product options . 
available to agricultural producers in this state through any means 
the board determines advisable. 

3. Board membership. The board consists often members as designated 
in North Dakota Century Code section 4-35-30. 

4. Inquiries. General inguiries or grant applications regarding the board 
may be addressed to: 

Crop Protection Product Harmonization and Registration Board 
Office of the Lieutenant Governor 
North Dakota State Capitol 
600 East Boulevard Avenue. Department 101 
Bismarck. ND 58505-0001 
Telephone (701 )328-2200 
Facsimile (701 )328-2205 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-30 

424 



ARTICLE 107-02 

PESTICIDE HARMONIZATION AND REGISTRATION PROGRAMS 

Chapter 
107-02-01 
107-02-02 
107-02-03 

Section 
107-02-01-01 
107-02-01-02 

Recovery of Funds 
Minor Use Pesticide Fund Grant Program 
Pesticide Harmonization Grant Program 

CHAPTER 107-02-01 
RECOVERY OF FUNDS 

Recovery of Grant Funds Relating to Pesticide Registration 
Acceptance of Donations to the Board 

107-02-01-01. Recovery of grant funds relating to pesticide 
registration. North Dakota Century Code section 4-35-06.2 authorizes the 
board to accept funds received from expenses paid relating to the registration of 
pesticides. In attempting to recover funds. when possible. the board may receive 
royalties. license fees. or other intellectual property rights on the sale or lease of 
any product. process. or service developed in whole or in part with a minor use 
pesticide fund grant. Such agreement will be negotiated at the time of the grant 
award and will be structured so that the board may recover at least a portion of its 
investment of public funds. Repaid grant funds must be deposited in the minor use 
pesticide fund to pay expenses relating to the registration of pesticides or for the 
specific purpose negotiated between the board and grantee. If a grantee agrees 
to repay funds on the condition that such repayments shall be allocated toward a 
specific purpose. such specific purpose must be within the statutory authority of 
the board. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-06.2 
Law Implemented: NDCC 4-35-06.2 

107-02-01-02. Acceptance of donations to the board. North Dakota 
Century Code section 4-35-06.2 authorizes the board to accept donations offered 
to or for the benefit of the board. If a person donates funds on the condition 
that such donations shall be allocated toward a specific purpose. such specific 
purpose must be within the statutory authority of the board. The board encourages 
agricultural organizations to assist in providing funding. in-kind services. or 
materials for laboratory studies and investigations concerning the registration 
of pesticides for minor crops. minor uses. or other uses that would benefit the 
organizations. The board may request that a company. whose product is registered 
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with the assistance of these funds. make a donation to the minor use pesticide 
fund. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-06.2 
law Implemented: NDCC 4-35-06.2 
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Section 
107-02-02-01 
107-02-02-02 
1 07-02-02-03 
107-02-02-04 
107-02-02-05 

CHAPTER 1 07-02-02 
MINOR USE PESTICIDE FUND GRANT PROGRAM 

Definitions 
Purpose 
Procedure for Minor Use Pesticide Fund Grant Requests 
Evaluation and Selection Criteria 
Supplemental Program Information 

107-02-02-01. Definitions. As used in this chapter: 

.l. "Agricultural commodity" means any distinctive type of agricultural. 
horticultural. vegetable. or animal product. including products qualifying 
as organic food products. bees. and honey. 

2. "Board" means the crop protection product harmonization and 
registration board. 

3. "FFDCA" means the federal Food. Drug. and Cosmetic Act. as amended 
[21 U.S.C. 301 et seq.]. 

4. "FIFRA" means the federal Insecticide. Fungicide. and Rodenticide Act. 
as amended [7 U.S. C. 136 et seg.]. 

5. "IR-4 program" means interregional research project number four 
established by the United States secretary of agriculture under the 
Competitive. Special. and Facilities Research Grant Act [Pub. L. 89-106. 
§ 2. August 4. 1965: 79 Stat. 431: 7 U.S.C. 450i(e)]. The purpose of 
the IR-4 program is to carry out the collection of residue and efficacy 
data in support of minor use pesticide registration or reregistration 
and to determine tolerances for minor use chemical residues in or on 
agricultural commodities. 

6. "Laboratory" means the IR-4 program satellite laboratory established 
at North Dakota state university. or other IR-4 program satellite 
laboratories approved by the board. 

7. "Minor crop" means an agricultural crop considered to be minor in the 
national context of registering pesticides. 

8. "Minor use" means a pesticide use considered to be minor in the 
national context of registering pesticides. including a use for a special 
local need. 

9. "Minor use pesticide fund" means the special fund in the state treasury 
created under North Dakota Century Code section 4-35-06.3. 
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10. "Other uses" means registration. reregistration. or modification of a 
pesticide registration for minor crops. minor uses. major crops. and 
maier uses. "Other uses" includes research and other factfinding 
efforts relative to pesticide registration and use. but not nonresearch 
efforts such as persuading state or federal public officials to change 
current laws, rules. or regulations related to pesticide registration and 
.!:!§.§.,. 

11. "Pesticide" means any substance or mixture of substances intended 
for preventing. destroying. repelling. or mitigating any pest and any 
substance or mixture of substances intended for use as a plant 
regulator. defoliant. or desiccant. 

12. "Registration" means the authorized use of a pesticide approved by the 
North Dakota department of agriculture. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-06.3 

107-02-02-02. Purpose. A minor use pesticide fund grant may be used for 
conducting or commissioning evaluations. studies. or investigations approved by 
the board to obtain or maintain a pesticide registration for a minor crop. minor use. or 
other use in North Dakota. These evaluations. studies. activities. or investigations 
may be conducted by North Dakota state university or may be secured by the board · 
from other qualified laboratories. researchers. or contractors by written contract. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-06.3 

107-02-02-03. Procedure for minor use pesticide fund grant requests. 
Applicants may obtain a minor use pesticide fund application form by contacting 
the board at the address listed in subsection 4 of section 107-01-01-01. Applicants 
must deliver or mail two copies of the application and any attachments to the 
board at the address listed in subsection 4 of section 107-01-01-01. Applicants 
are required to include the following in their proposals: 

.1.. Application coversheet. including names and addresses ofthe applicant 
organization. principal contact. project title. specific funding request. 
and total project budget. 

2. Executive summary. limited to two pages. summarizing the essential 
elements of the proposal and funding request. 

3. Project narrative. including when applicable: 

£:. A description of the intended research results: 
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b. A description of the research methodology to be employed. 
including objectives. tasks. research site. and a detailed schedule 
of planned activities and a timeframe for completion. 

c. A summary of prior research done by the applicant or others and 
the development of new uses to date: 

d. An explanation of the estimated project benefit to one or more North 
Dakota agricultural sectors. such as increased markets. new uses. 
or expansion of existing uses: 

e. A list of project cosponsors. including the name of the organization. 
address. telephone. key contact. and nature and extent of 
participation: 

L. A list of principal investigators and other members of the research 
team. including their respective expertise and responsibilities under 
the project. Resumes of all principal investigators. limited to two 
pages. must be attached: 

g, A review of existing research directly related to the funding request: 

h. The current economic impact of the pest problem on the agricultural 
commodity: 

L. The affected acres in North Dakota: 

1. The effect of the pest problem on the environment. nontarget 
species. and human health: 

k. A description of why current control measures are not effective: and 

1. Any additional information. which the applicant deems relevant. 

4. The pesticide registrant's written confirmation supporting the additional 
minor crop. minor use. or other use to the pesticide registrant's label. 
including any restrictions or guidelines the pesticide registrant intends 
to impose. The applicant should also include a contact name. address. 
and telephone number for the pesticide registrant. 

5. For any pesticide residue study, the applicant must receive verification 
from the United States environmental protection agency that a tolerance 
can be established for the new use of that pesticide. 

6. Project budget. Attach a detailed project budget. including the following 
categories: 

a. Salaries. wages. and fringe benefits. 
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b. Eguipment. 

c. Materials and supplies. 

d. Travel. 

e. Publication costs. 

L. Computer costs . 

.9.:. All other direct and indirect costs. 

7. List and describe funding sources. including a breakdown of estimated 
expenditures by each funding source: 

a. Minor use pesticide fund. 

b. Private funds. 

c. Federal funds. 

d. Other matching funds. identified by individual source. 

8. Attach letters of commitment for matching funds to be provided 
contingent upon approval of this grant. Promotional materials or 
materials not directly related to the proposals are discouraged. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-06.3 

107-02-02-04. Evaluation and selection criteria. Proposals will be 
evaluated upon a basis of one hundred possible points. according to the following 
criteria: 

- ..1. Relevance to areas of emphasis. Preference will be given to those 
proposals that rank high in importance to the state agricultural economy. 
to human health. and to the environment. Up to thirty points may be 
awarded on this criterion. 

2. Overall merit and quality of proposal. The board will review 
each proposal for technical and commercial merit and the relative 
competence and technical qualifications of project principals. Up to 
twenty-five points may be awarded on this criterion. 

3. Feasibility of completing proiect objectives within stated 
timeframes. Preference will be given to proposals demonstrating 
a high probability of securing a pesticide registration. amended 
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registration. reregistration. or exemption. Up to fifteen points may be 
awarded on this criterion. 

4. Appropriateness of requested budget. Priority will be given to those 
proposals that have a well-documented budget that is adequate and 
appropriate for the research. Up to fifteen points may be awarded on 
this criterion. 

5. Matching funds. Priority will be given to those proposals that 
demonstrate a shared commitment for funding from other private or 
public sources or from the applicant. Matching funds may be in the 
form of cash or in-kind services. or both. Disbursement of funds will be 
contingent upon evidence that matching funds have been allocated to 
the proposal. Up to fifteen points may be awarded on this criterion. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
Law Implemented: NDCC 4-35-06.3 

107-02-02-05. Supplemental program information . 

.1.. Funding level. Proposals are not limited to a specific dollar amount but 
the board's legislative appropriations are finite. The board reserves the 
right to increase or decrease the award based on its findings and on its 
level of available funds. 

2. Funding period. Proposals may be submitted at any time. Reviews 
and grant awards will be made on a quarterly basis. proposals requiring 
up to two years of funding may be submitted. but the second year of 
funding is contingent upon availability of board funds and the applicant's 
satisfactory progress toward meeting project objectives. 

4. Eligibility of applicants. An individual. company. or organization 
may request a minor use pesticide fund grant on behalf of a particular 
user community. Requests will not be accepted from pesticide 
manufacturers. dealers. or distributors. Qualified universities. the 
United States department of agriculture. or private researchers or 
laboratories may carry out funded projects. 

5. Good laboratory practice standards. Any funded project involving 
pesticide residue data generation must allow acceptable scientific 
practices in accordance with 40 CFR. part 160, regarding good 
laboratory practice standards. Such funded projects include research 
towards: 
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a. An application for registration. amended registration. or 
reregistration of a pesticide product under FIFRA sections 3. 
4. or 24(c) [7 U.S.C. 136a. 136a-1. or 136v]. 

b. An application for an experimental use permit under FIFRA 
section 5 [7 U.S.C. 136c]. 

c. An application for an exemption under FIFRA section 18 [7 U.S.C. 
136p]. 

d. A petition or other request for establishment or modification of a 
tolerance. for an exemption for the need for a tolerance. or for other 
clearance under FFDCA section 408. 

e. A petition or other request for establishment or modification of a 
food additive regulation or other clearance by the United States 
environmental protection agency under FFDCA section 409. 

1. A submission of data in response to a notice issued by the 
United States environmental protection agency under FIFRA 
section 3(c)(2)(8). 

9.:. Any other application. petition. or submission sent to the United 
States environmental protection agency intended to persuade it to · 
grant. modify, or leave unmodified a registration or other approval 
required as a condition of sale or distribution of a pesticide. 

6. Research protocols. [Reserved] 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-06.3: 40 CFR. part 160 
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CHAPTER 107-02-03 
PESTICIDE HARMONIZATION GRANT PROGRAM 

Definitions 
Purpose 

Section 
107-02-03-01 
1 07-02-03-02 
1 07-02-03-03 
1 07-02-03-04 

Procedure for Pesticide Harmonization Grant Requests 
Conditions Imposed on Grant Recipients [Reserved] 

107-02-03-01. Definitions. As used in this chapter: 

..:L. "Agriculture commodity group" means an organization whose members 
are primarily farmers or ranchers: which represents the interests of 
those persons producing a specific agricultural. horticultural. vegetable. 
or animal product: and which develops and implements policies and 
programs on a state and national level to help protect and advance its 
members' interest. 

2. Board" means the crop protection product harmonization and 
registration board. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-30 

107-02-03-02. Purpose. The board administers a grant program through 
which an agriculture commodity group may apply for funds to be used by the group 
to address issues related to the registration of crop protection products. Special 
emphasis will be given to applications that seek funds to address harmonization 
of pesticide labeling and availability of Canadian pesticides that are identical or 
substantially similar to more expensive United States-registered pesticides. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-30 

107-02-03-03. Procedure for pesticide harmonization grant request. 
To be eligible to receive a grant. an agriculture commodity group must submit a 
written application to the board at the address listed in subsection 4 of section 
1 07-01-01-01. Each application must contain: 

..:L. A request for a specific funding amount: 

2. A specific explanation of the exact purposes for which the grant will be 
used: 

3. A detailed timetable for the use of the grant funds: and 
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4. Any additional information the board determines appropriate for 
potential grant recipients. 

History: Effective August 1. 2002. 
General Authority: NDCC 4-35-30 
law Implemented: NDCC 4-35-30 

107-02-03-04. Conditions imposed on grant recipients. [Reserved] 
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TITLE 108 

DEPARTMENT OF COMMERCE 
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Chapter 
108-01-01 

Section 
108-01-01-01 
108-01-01-02 
1 08-01-01-03 
108-01-01-04 
108-01-01-05 
108-01-01-06 
1 08-01-01-07 
108-01-01-08 
108-01-01-09 
108-01-01-10 
108-01-01-11 
108-01-01-12 
108 01-01-13 
108-01-01-14 

SEPTEMBER 2002 

ARTICLE 108-01 

DEPARTMENT OF COMMERCE 

North Dakota State Building Code 

CHAPTER 108-01-01 
NORTH DAKOTA STATE BUILDING CODE 

History 
Definitions 
Intent 
Scope 
Implementation 
Effective Date of Adoption of the State Building Code 
Inquiries 
Building Code Advisory Committee 
Updating and Amending the State Building Code 
Voting 
Voting Procedures 
Publication of Amendments 
limitations 
Appendix Chapters 

108-01-01-01. History. In 1979. the legislative assembly created the 
state building code. This code is codified in North Dakota Century Code chapter 
54-21.3. At that time. the legislative assembly designated the 1976 uniform 
building code published by the international conference of building officials as 
the state building code. In 1983. the code was updated to the 1982 edition 
of the uniform building code. and expanded to include the recognition of the 
manufactured homes construction and safety standards under 24 CFR 3280 
pursuant to the Manufactured Housing Construction and Safety Standards Act 
[42 U.S.C. 5401 et seq.] as the standard for the construction of manufactured 
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housing. In addition. the responsibility for the state building code was transferred 
to the office of intergovernmental assistance. 

In 1985. the legislative assembly added the 1982 uniform mechanical 
code published by the international conference of building officials. The state 
building code was updated in 1987 to the 1985 edition of the uniform building 
code and uniform mechanical code. In 1989. the legislative assembly added a 
state amendment to section 504(f) of the uniform mechanical code pertaining to 
liquefied petroleum gas appliances. 

In 1991. the legislative assembly updated the state building code to the 
1991 uniform building code and 1991 uniform mechanical code and amended 
North Dakota Century Code chapter 54-21.3 to permit cities. townships. and 
counties to amend the code to conform to local needs. Then in 1993. the legislative 
assembly provided for the office of management and budget to adopt rules to 
implement and periodically update the code as well as to adopt rules to amend 
the code: designated effective August 1. 1994. the state building code as the code 
to be adopted by jurisdictions electing to adopt and enforce a building code: and 
added the Americans with Disabilities Act accessibility guidelines as the state's 
accessibility standards. 

The 2001 legislative assembly changed the contents of the state building 
code to the international building code. international residential code. international 
mechanical code. and international fuel gas code published by the international 
code council. In addition. the legislative assembly created a state building advisory 
code committee to help develop the administrative rules and to solicit input on 
and develop recommendations for amending the state building code. The law also 
permits the five nongovernmental entities on the advisory committee to vote along 
with eligible jurisdictions on the recommendations made by the advisory committee. 

The first rules developed to update. amend. and implement the state building 
code became effective in December 1994. as article 4-08. chapter 4-08-01. Those 
rules were developed by the office of intergovernmental assistance under the 
authority granted to the office of management and budget. In 1999. the office of 
intergovernmental assistance became the division of community services. 

_ As a result of legislation in 2001. the division of community services was 
transferred from the office of management and budget to the department of 
commerce. This change meant the development of new rules for the state building 
code under the authority given to the department of commerce. and the deletion 
of the rules for the state building code that became effective in December 1994. 
article 4-08. chapter 4-08-01. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-01. 54-21.3-02. 54-21.3-03. 
54-21.3-04. 54-21.3-05 

108-01-01-02. Definitions. 
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.1.:. "DCS" means the division of community services. 

2. "IBC" means the international building code. 

3. "ICC" means the international code council. 

4. "IFGC" means the international fuel gas code . 

.§:. "IMC" means the international mechanical code. 

6. "IRC" means the international residential code. 

7. "Qualified appointed representative" means a code-knowledgeable 
individual designated by an eligible jurisdiction or organization to vote 
on the proposed published versions of the IBC. IRC. IMC. and IFGC 
and recommendations on proposed amendments from the building 
code advisory committee. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-01. 54-21.3-02. 54-21.3-03. 
54-21.3-04. 54-21.3-05 

108-01-01-03. Intent. It is the intent of this chapter to prescribe the rules 
for implementing. updating. and amending the nationally recognized standards for 
construction. alteration. movement. demolition. repair. and use of buildings in the 
state of North Dakota. 

History: Effective September 1, 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-01. 54-21.3-02. 54-21.3-03. 
54-21.3-04. 54-21.3-05 

108-01-01-04. Scope . 

.1.:. This chapter supplements all laws defined within the North Dakota 
Century Code relating to construction. alterations. improvements. and 
siting of buildings. unless specifically exempted. 

2. This chapter applies to all cities. townships. and counties that elect to 
adopt and enforce building codes within their jurisdictional boundaries. 

3. This chapter applies to all state and local government buildings. 
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4. This chapter applies to all public and private schools. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-01. 54-21.3-02. 54-21.3-03. 
54-21.3-04. 54-21.3-05 

108-01-01-05. Implementation. The DCS is responsible for developing and 
implementing the administrative rules for implementing. updating. and amending 
the state building code. Cities. townships. and counties that elect to enforce a 
building code are responsible for adopting and enforcing the state building code. but 
may amend the code to conform to local needs. State agencies are responsible for 
assuring that plans and specifications for alterations and new construction of their 
buildings comply with the state building code. and that all work is inspected for 
compliance with the state building code. Schools located in jurisdictions that have 
not elected to adopt and enforce the state building code are responsible for assuring 
that plans and specifications for alterations and new construction comply with the 
state building code. local governments that have not elected to adopt and enforce 
the state building code are responsible for assuring that plans and specifications 
for alterations and new construction of their buildings comply with the state building 
code. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-03(1 )(3). 54-21.3-05 

108-01-01-06. Effective date of adoption of the state building code. 
Effective August 1. 1994. any city. township. or county that has previously elected 
to adopt and enforce a building code. or any jurisdiction that elects to adopt and 
enforce a building code. must adopt and enforce the state building code. A city, 
township. or county may. however. amend the state building code to conform to 
local needs. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-01. 54-21.3-02. 54-21.3-03. 
54-21.3-04. 54-21.3-05 

108-01-01-07. Inquiries. lnguiries regarding the state building code may 
be addressed to: 

ADA/Building Code Manager 
Division of Community Services 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 54-21.3-03(1) 
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108-01-01-08. Building code advisory committee. The building code 
advisory committee. by law. consists of nine representatives from the following 
agencies and organizations: 

1.:. Two members from the North Dakota building officials association. 
One member must be from a jurisdiction of less than ten thousand 
people. The size of a county will be determined by the population of 
nonincorporated areas. and jurisdictions that have relinquished their 
authority to administer and enforce the codes to the county: 

2... One member from the North Dakota chapter of the American institute 
of architects: 

3. One member from the North Dakota society of professional engineers. 

4. One member from the North Dakota association of builders: 

.2:. One member from the North Dakota association of mechanical 
contractors: 

6. One fire marshal nominated by the North Dakota state fire marshal: 

7. One member nominated from the North Dakota electrical board: and 

8. One member from the associated general contractors. 

The building code advisory committee may meet and vote on recommendations 
with less than nine members. In the event of a tie vote on a proposed code change. 
the code change will be presented to the voting jurisdictions as a tie vote. 

History: Effective September 1. 2002. 
General Authority: NOCC 54-21.3-03(1) 
law Implemented: NDCC 18-12-06. 54-21.3-01. 54-21.3-02. 54-21.3-03. 
54-21.3-04. 54-21.3-05 

108-01-01-09. Updating and amending the state building code. The 
legislative assembly has mandated that the state building code consist of the IBC. 
IRC. IMC. and IFGC. These are nationally recognized codes published by the ICC 
and updated nationally every three years. with annual supplements published 
consisting of approved code changes. The first published version of these codes 
that will be adopted is the 2000 publication. 

Each year. the DCS will meet with the building code advisory committee to either 
consider amendments to the newly published updated versions of the codes. or 
to consider amending the state building code with the nationally published interim 
supplements. To accomplish this. the following procedures will be used: 

.1:. Review of the newly published updates. When the codes are 
updated nationally every three years. the DCS will schedule a meeting 
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with the building code advisory committee to establish a code updating 
and amendment cycle to begin no earlier than six months from the 
receipt of the newly published updates. Once the DCS publishes the 
updating and amendment cycle schedule. any interested party may 
submit proposals for amendments. The DCS will provide a form for 
submitting proposals. 

All proposed amendments will first be reviewed by the building code 
advisory committee. and the committee. at that time. may develop 
amendments. Once all amendments have been reviewed, they will be 
sent to all voting jurisdictions identified by the DCS: to the organizations 
represented on the building code advisory committee: and to certain 
state agencies. They will be made available upon request to any other 
interested person or entity. 

At least one public hearing will be scheduled for the building code 
advisory committee to receive public comments on the proposed 
amendments. After each proposed amendment is discussed. the 
committee will develop a recommendation to adopt the amendment. to 
adopt with modification, or to reject the amendment. 

After the hearing. the DCS will publish and distribute to eligible voting 
organizations and jurisdictions the proposed amendments and the 
recommendations. including voting results of the committee on each 
proposed amendment. 

2. Review of the annual published supplement. The DCS will meet 
with the building code advisory committee to discuss the approved 
changes published in the annual supplement. If the committee 
determines that these changes are not significant to warrant a code 
change cycle. no further consideration will be given. If. however. the 
committee determines that these changes should be considered. 
a code updating and amendment cycle will be established and the 
procedures identified in subsection 1 will be followed. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 54-21.3-03(1) 

108-01-01-10. Voting. Voting on the recommendations for amendments to 
the codes will be limited to the following: 

1... A qualified appointed representative from each city and county 
identified by the DCS as having adopted the state building code or. 
in the case of home rule cities. those that have adopted the same 
published codes used in the state building code. The DCS will be 
responsible for certifying up to one week prior to the voting meeting 
those jurisdictions that will be eligible to vote. 
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2. The qualified appointed representative of each of the following 
organizations on the building code advisory committee: 

a. North Dakota association of builders: 

b. North Dakota association of mechanical contractors: 

c. Associated general contractors: 

d. North Dakota chapter of the American institute of architects: and 

.§.... North Dakota society of professional engineers. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 54-21.3-03(1) 

108-01-01-11. Voting procedures. Each jurisdiction and organization 
eligible and present to vote will be allowed one vote. In the event of a tie or when 
there is less than a two-thirds majority on a recommendation. cities and counties 
will receive votes as follows to determine the outcome: 

Number of R§sidents Number Qf Vot§S 

1 -- 999 1 
1.000 -- 4.999 2 
5.000 -- 9.999 ~ 

10.000 - 29.999 ~ -
30.000 - 49.999 Q -
Q0,000 + Q 

The population for a county will be determined by subtracting the population 
of eligible cities. The most recent population figures published by the census bureau 
will be used. 

As each recommendation for each proposed amendment is presented. 
time will be provided for anyone present to indicate support or opposition to each 
proposed amendment or to propose amending the recommendation. A proposed 
amendment to a recommendation must be approved by a two-thirds majority of 
the voting qualified appointed representatives to be considered. 
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After all proposed amendments have been acted on. a final vote will be taken 
for the purpose of recognizing the specific publication year of the IBC. IRC. IMC. 
and IFGC adopted and all of the amendments approved. 

History: Effective September 1. 2002. 
General Authority: N DCC 54-21.3-03( 1) 
law Implemented: NDCC 54-21.3-03-(2) 

108-01-01-12. Publication of amendments. The DCS will publish. 
distribute. and make available a state building code book that identifies the 
published versions of the IBC. IRC. IMC. and IFGC and amendments adopted that 
are the current state building code. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 54-21.3-03(1) 

108-01-01-13. limitations. Subsection 2 of North Dakota Century Code 
section 54-21.3-03. pertaining to the construction of manufactured homes. may not 
be amended. These are federal minimum standards for construction that are the 
responsibility of the federal department of housing and urban development. Each 
manufactured home carries a label of inspection indicating compliance with the 
manufactured home construction and safety standards. 

North Dakota Century Code section 54-21.3-04.1 may not be amended because 
the accessibility standards contained in the Americans with Disabilities Act of 1990 
are federal law. 

History: Effective September 1. 2002. 
General Authority: NDCC 54-21.3-03(1) 
law Implemented: NDCC 54-21.3-03(2) 

108-01-01-14. Appendix chapters. The appendix chapters of the IBC. IRC. 
IMC. and IFGC are not part of the state building code unless specifically adopted. 

History: Effective September 1. 2002. 
General Authority: NDC0.54-21.3-03(1) 
law Implemented: NDCC 54-21.3-03(1) 
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