













































































































































































































































































































































































































































































































































































































































































































































































































































































centimeters], the commission may specify other suitable strata
to be removed and treated as suitable plant growth material.

Suitable plant growth material removal will not be required
for minor disturbances which occur at the site of small
structures, such as power poles, signs, or fence lines.

Suitable plant growth material supplements and substitutes.

a. Topsoil supplements. Selected subsoil or other suitable
strata may be used as a supplement to topsoil if the
permittee or operator demonstrates that the resulting soil
medium is equal to or more suitable for sustaining
vegetation than the available topsoil. This demonstration
must include the vertical and areal extent of supplemental
materials and determinations of pH, electrical
conductivity, sodium adsorption ratio, percent coarse
fragments, percent organic matter, texture, and other
chemical or physical analyses as required by the
commission. The operator may be required by the
commission to include the results of any field trials or
greenhouse tests to demonstrate the feasibility of using a
mixture of such materials. The permittee or operator
shall also demonstrate that the resulting medium is the
best available soil medium in the permit area to support
revegetation.

b. Subsoil supplements. The permittee or operator may be
required to use other suitable strata to supplement
subsoil materials if the commission determines additional
suitable materials for spreading over affected areas are
necessary to meet the redistribution requirements of
subdivision a of subsection 4 of section 69-05.2-15-04,
provided other suitable strata are available. Samples of
the strata to be saved must be taken at sufficient
locations to determine the areal extent of the suitable
strata. The sampling locations must be approved by the
commission. Chemical and physical analyses of the samples
taken must include pH, electrical conductivity, sodium
adsorption ratio, and textural analysis as required by the
commission.

c. Subsoil substitutes. Selected overburden materials may be
substituted for subsoil if the operator demonstrates to
the commission that the resulting soil medium is equal to
or more suitable than the available subsoil for sustaining
vegetation. Overburden sampling and chemical and physical
analyses must be provided by the operator as required by
the commission.

d. Supplemental and substitute materials must be removed,
segregated, and redistributed according to the applicable
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requirements for suitable plant growth material in this
chapter.

History: Effective August 1, 1980; amended effective June 1, 1983;
January 1, 1987; May 1, 1990; January 1, 1993; July 1, 1995; May 1,
1999.

General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-24

69-65.2-15-04. Performance standards - Suitable plant growth
material - Redistribution.

1. After final grading is approved under section 69-05.2-21-06
and before the suitable plant growth material is replaced,
regraded land must be scarified or otherwise treated, if
necessary, to eliminate slippage surfaces or to promote root
penetration.

2. Subsoil must then be redistributed as approved by the
commission in a manner that:

a. Achieves an approximate uniform thickness consistent with
the postmining land use and meets the requirements of
subsection 4.

b. Prevents excess compaction of the spoil and subsoil.

3. Following subsoil respreading, topsoil must be redistributed
as approved by the commission in a manner that:

a. Achieves an approximate uniform thickness consistent with
the postmining land use and meets the requirements of
subsection 4.

b. Prevents excess compaction of the suitable plant growth
materials.

4. Amount of suitable plant growth materials to be redistributed.
a. In areas where the graded spoil materials occur:

(1) A1l suitable plant growth material inventoried and
removed according to the soil survey and any other
suitable strata required to satisfy section
69-05.2-21-03 must be uniformly redistributed; or

(2) The amount of redistributed suitable plant growth
material must be based on the graded spoil
characteristics as follows:

Suitable Plant Growth Material
Redistribution Thickness
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Spoil Properties

Total Redistribution Thickness

(Topsoil Plus Subsoil)

Texture Sodium Saturatien Average in
Adsorption Pereentage Inches (Centimeters)
Ratio (SAR) ¢SP3}
Medium* <12 EEE 24 (61)
Coarse** <12 Ll 36 (91)
i 12 - 20 €98 36 (91)
L 12---20-------= ot L EEE PP 42---cmmcnna- {167}
s > 20 L 48 (122)

* Loam or finer

**  Sandy loam or coarser

*** Not applicable
(a)

(b)

The minimum thickness of redistributed suitable
plant growth material in any random TJlocation
must be within six inches [15.24 centimeters] of
the average thickness required for an area based
on the graded spoil characteristics as
determined by representative sampling. However,
the commission may approve redistribution
thicknesses less than those listed in the table
if chemical and physical analyses and any
available field trials, greenhouse test results
or current research findings demonstrate that
the overburden materials are equal to or more
suitable than the subsoil for sustaining
vegetation. In addition, the "~commission may
approve a lesser redistribution thickness if an
insufficient amount of material exists based on
the results of the soil survey and the
availability of other suitable strata pursuant
to subdivision b of subsection 5 of section
69-05.2-15-02.

The texture, sodium adsorption ratio, and
saturation percentage of the graded spoil
materials will be determined by a commission
evaluation of the premine overburden data,
sample analyses of the graded spoil conducted by
the operator, or by a combination of these
methods.

fe}--FThis-paragraph-is-effeetive-onty-for-those-areas

disturbed-prier-te-the-year-1999-

b. The amount of redistributed suitable plant growth
materials in associated disturbance areas where graded
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spoil materials do not occur must be based on the amount
removed under subsection 2 of section 69-05.2-15-02.

5. Following the respreading of suitable plant growth materials,
appropriate measures must be taken to protect the area from
wind and water erosion.

6. The suitable plant growth material and other suitable strata
and substitutes saved from property owned by one party must be
respread within the boundaries of that property if the surface
ownership of the permit area is split between two or more
parties, unless the parties otherwise agree.

History: Effective August 1, 1980; amended effective June 1, 1983;
January 1, 1987; May 1, 1990; May 1, 1992; June 1, 1994; June 1, 1997;
May 1, 1999.

General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-24
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CHAPTER 69-65.2-16

69-65.2-16-69. Performance standards - Hydrologic balance -
Sedimentation ponds.

1.

General requirements. Sedimentation ponds must be used
individually or in series and:

a. Be constructed before any disturbance of the undisturbed
area to be drained into the pond.

b. Be located as near as possible to the disturbed area and
out of perennial streams, unless approved by the
commission.

c. Meet all the criteria of this section.

Sediment storage volume. Sedimentation ponds must provide
adequate sediment storage volume. Sediment storage volume
must be determined using the universal soil loss equation,
gully erosion rates, and the sediment delivery ratio converted
to sediment volume, using either the sediment density or other
empirical methods derived from regional sediment pond studies
if approved by the commission.

Detention time. Sedimentation ponds must provide the required
theoretical detention time for the water inflow or runoff
entering the pond from a ten-year, twenty-four-hour
precipitation event (design event). The theoretical detention
time must be sufficient to achieve and maintain applicable
effluent standards. The calculated theoretical detention time
and all supporting materials must be included in the permit
application.

Dewatering. The stored water must be removed by a nonclogging
dewatering device or a conduit spillway approved by the
commission, and have a discharge rate to achieve and maintain
the required theoretical detention time. The dewatering
device may not be Tlower than the maximum elevation of the
sediment storage volume.

Each operator shall design, construct, and maintain
sedimentation ponds to prevent short circuiting to the extent
possible.

The design, construction, and maintenance of a sedimentation
pond or other sediment control measures do not relieve the
operator from compliance with applicable effluent limitations.

For sedimentation ponds designed to contain the runoff from a
ten-year, twenty-four-hour precipitation event (design event),
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10.

11.

12

13.

14.

there must be no spillway outflow as a result of runoff from
the design event or lesser runoff events, unless multiple
runoff events occur before the pond can be dewatered in
accordance with approved plans in the permit.

Sediment must be removed from sedimentation ponds on a
periodic basis in order to maintain an adequate storage volume
for the design event.

An appropriate combination of principal and emergency
spillways or a single spillway must be provided to safely
discharge the runoff from a twenty-five-year, six-hour
precipitation event for a temporary impoundment, a fifty-year,
six-hour precipitation event for a permanent impoundment, or a
larger event specified by the commission. The spillways must
be capable of safely discharging the required event when the
impoundment is at high water elevation. Commission approval
of open channel spillway grades and allowable velocities must
be obtained and velocities must be nonerosive. Earth or grass
lined spiliways may be used only where sustained flows are not
expected.

The minimum elevation at the top of the settled embankment
must be one foot [30.48 centimeters] above the water surface
in the pond with the emergency spillway flowing at design
depth. For embankments subject to settlement, this minimum
elevation requirement applies at all times.

The constructed height of the dam must be increased a minimum
of five percent over the design height to allow for
settlement, unless it has been demonstrated to the commission
that the material used and the design will ensure against
settlement.

The minimum top width of the embankment may not be less than
the quotient of (H+35)/5, where H is the height, in feet, or
(H+10.7)/5, where H 1is the height, in meters, of the
embankment as measured from the upstream toe of the
embankment.

The wupstream side slope of the settled embankment may not be
steeper than a horizontal to vertical ration of 3:1 and the
downstream side slope of the settled embankment may not be
steeper than a horizontal to vertical ration of 2:1.

The foundation area must be cleared of all organic matter, all
surfaces sloped to no steeper than a horizontal to vertical
ration of 1:1, and the entire foundation surface scarified.
Cutoff trenches must be installed if necessary to ensure
stability.
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15.

16.

i

18.

The fill material must be free of sod, large roots, other
large pieces of vegetative matter, and frozen soil, and in no
case shall coal processing waste be used.

The placing and spreading of fill material must be started at
the lowest point of the foundation. The fill must be brought
up 1in horizontal layers in the thicknesses required to
facilitate compaction and meet the design requirements of this
section. Fill adjacent to structures, pipe conduits, and
drainfill or antiseep collars must be compacted to a density
equal to that of the surrounding fill by hand tamping or by
using manually directed power tampers or plate vibrators.
Compaction must be conducted as specified in the approved
design. In lieu of the specific design requirements of this
subsection and subsections 11 through 14, the operator may
demonstrate that the design of the structure has a minimum
static safety factor of 1.3 for a normal pool with steady
state seepage saturation conditions.

If a proposed impoundment can meet the size and other criteria
of 30 CFR 77.216, er--is--lecated--where--failure--weuid--be
expected-to-cause-1ess-ef-1ife-er-serious-preperty-damage; the
following additional requirements must be met:

a. An appropriate combination of principal and emergency
spillways must be provided to safely discharge the runoff
from a one-hundred-year, six-hour precipitation event, or
a larger event as specified by the commission.

b. The embankment must be designed and constructed with a
seismic safety factor of 1.2 and a static safety factor of
at least 1.5 for a normal pool with steady state seepage
saturation conditions, or a higher safety factor as
designated by the commission.

c. Appropriate barriers must be provided to control seepage
along conduits that extend through the embankment.

d. The criteria of the mine safety and health administration
as published in 30 CFR 77.216 must be met;-ard-a--eepy--of
the-plan-sent-te-the-distriet-manager-ef-the-United-States
mine-safety-and-heatth--administration--under--that--titie
submitted---to--the--commission--as--part--ef--the--permit
apptieatien.

If an impoundment meets the class B or C criteria for dams
(those located where failure would be expected to cause loss

of Tife or serious property damage) in the United States

department of agriculture, natural resource conservation

service technical release no. 60 (T1R-60), Earth Dams and
Reservoirs, 1985, the following apply:
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19: 20

a. The emergency spillway must comply with freeboard
hydrograph criteria found in the minimum emergency
spillway hydrologic criteria table in TR-60, or greater
event specified by the commission.

b. The embankment must be designed and constructed with a
seismic safety factor of 1.2 and a static safety factor of
at least 1.5 for a normal pool with steady state seepage
saturation conditions, or a higher safety factor as
designated by the commission.

c. Foundation testing, as well as any necessary laboratory
testing of foundation material, must be performed to
determine design requirements for foundation stability.

d. Appropriate barriers must be provided to control seepage
along conduits that extend through the embankment.

Impoundment inspections.

a. A registered professional engineer, or other specialist
under the direction of a registered professional engineer,
shall inspect each impoundment as required under
subdivision b ef---thts---subseetien. The registered
professional engineer and specialist must be experienced
in the construction of impoundments.

b. Inspections must be made regularly during construction,
upon completion of construction, and at least yearly until
removal of the structure or release of the performance
bond.

c. After each inspection the registered professional engineer
shall promptly provide the commission a certified report
that the impoundment has been constructed or maintained as
designed and according to the approved plan and this
chapter. The report must include discussion of any
appearance of instability, structural weakness or other
hazardous conditions, depth and elevation of any impounded
water, existing storage capacity, any existing or required
monitoring procedures and instrumentation, and any other
aspects of the structure affecting stability.

d. A copy of the inspection reports must be maintained at or
near the minesite.

The embankment, including the surrounding areas and diversion
ditches disturbed or created by construction, must be
stabilized with respect to erosion and sudden drawdown by a
vegetative cover or other means immediately after the
embankment is completed. The active upstream face where water
will be impounded may be riprapped or otherwise stabilized to
protect the embankment from erosion and sudden drawdown.
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Areas where the reestablishment of vegetation is not
successful or where rills and gullies develop must be repaired
and revegetated according to section 69-05.2-15-06.

28: 21. In addition to the requirements of subsection 38 19, all
impoundments meeting the criteria of subseetien
subsections 17; and 18 must be examined according to
30 CFR 77.216-3. Other impoundments must be examined at least
quarterly by a qualified person for appearance of erosion,
structural weakness, and other hazardous conditions. The
annual  inspection required by subsection 38 19 will be
considered one of the examinations required by this
subsection.

2%- 22. Plans for any enlargement, reduction, reconstruction, or other
modification of dams or impoundments must be submitted to the
commission. Commission approval of these plans is required
before modification begins, unless a modification is necessary
to eliminate a hazard to public health, safety, or the
environment.

22: 23. Sedimentation ponds may not be removed until authorized by the
commission and the disturbed area has been stabilized and
revegetated. The structure may not be removed sooner than two
years after the Tlast augmented seeding unless the Tlast
augmented seeding is a supplemental seeding into an
established vegetation stand that is effectively controlling
erosion. When the pond is removed, the affected land must be
reclaimed, unless the pond has been approved by the commission
for retention. If the commission approves retention, the pond
must meet all the requirements for permanent impoundments of
section 69-05.2-16-12.

History: Effective August 1, 1980; amended effective June 1, 1983;
June 1, 1986; January 1, 1987; May 1, 1990; May 1, 1992; June 1, 1994;
July 1, 1995; May 1, 1999.

General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-24
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CHAPTER 69-05.2-19

69-05.2-19-04. Performance standards - Waste materials - Disposal
of noncoal wastes.

1.

History:

A1l noncoal waste materials disposed of within a permit area
and that are required to be permitted under solid waste
management rules of the state department of health must be
disposed of according to those rules and this chapter. Before
disposal operations begin, the commission must be advised of
plans to develop or modify a noncoal waste disposal site.

Noncoal wastes including concrete products, plastic material,
abandoned mining machinery, wood materials, and other
nonhazardous materials generated during mining and noncoal
waste materials from activities outside the permit area, such
as municipal wastes, must be placed and stored in a controlled
manner in a designated approved portion of the permit area.
Placement and storage of all types of noncoal wastes,
including any hazardous materials, must ensure that leachate
and surface runoff do not degrade surface or ground water,
fires are prevented, and that the area remains stable and
suitable for reclamation and revegetation compatible with the
natural surroundings. Any wastes containing asbestos may not
be disposed of in the permit area unless specific approval is
obtained from the state department of health. Solvents,
grease, lubricants, paints, flammable 1liquids, and other
combustible materials must be disposed off the permit area
except for land treatments of small spills as approved by the
state department of health.

Disposal sites in the permit area must be designed and
constructed to ensure that Jleachate and drainage from the
noncoal waste areas does not degrade surface or underground
water. Wastes must be routinely compacted and covered to
prevent combustion and windborne waste. When disposal is
completed, two feet [60.96 centimeters] of cover or a greater
thickness required by the commission must be placed over the
site, slopes stabilized, suitable plant growth material
respread and revegetation accomplished. Site operation must
comply with all local and state requirements.

At no time may any solid waste material be deposited at
embankment or impoundment sites, nor may any excavation for
solid waste disposal be 1located within eight feet [2.44
meters] of any coal outcrop or coal storage area.

Effective August 1, 1980; amended effective June 1, 1983;

May 1, 1990; June 1, 1997; May 1, 1999.
General Authority: NDCC 38-14.1-03
Law Implemented: NDCC 38-14.1-24
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CHAPTER 69-65.2-22

69-05.2-22-07. Performance standards - Revegetation - Standards
for success.

i 8

Success of revegetation must be measured by using
statistically valid techniques approved by the commission.
Comparison of ground cover and productivity may be made on the
basis of reference areas, through the use of standards in
technical guides published by the United States department of
agriculture, or through the use of other approved standards.
If reference areas are used, the management of the reference
area during the responsibility period required in subsection 2
must be comparable to that required for the approved
postmining land use of the permit area. If standards are
used, they must be approved by the commission and the office
of surface mining reclamation and enforcement. Approved
standards are contained in the commission's Standards for
Evaluation of Revegetation Success and Recommended Procedures
for Pre- and Postmining Vegetation Assessments.

The period of responsibility under . the performance bond
requirements of section 69-05.2-12-09 will begin following
augmented seeding, planting, fertilization, irrigation, or
other work, except for cropland and prime farmland where the
period of responsibility begins at the date of initial
planting of the crop being grown or a precropland mixture of
grasses and legumes, and must continue for not less than ten
years.

Vegetation establishment, for the purpose of the third stage
bond release provided for in subdivision ¢ of subsection 7 of
North Dakota Century Code section 38-14.1-17, will be
determined for each postmining land use according to the
following procedures:

a. For native grassland, tame pastureland, and fish and
wildlife habitat where the vegetation type is grassiand,
ground cover on the permit area must be equal to or
greater than that of the approved reference area or
standard with ninety percent statistical confidence. All
species used in determining ground cover must be perennial
species not detrimental to the approved postmining land
use.

b. For cropland, vegetation will be considered established
after the successful seeding of the crop being grown or a
precropland mixture of grasses and legumes.

c. For prime farmland, annual average crop production from
the permit area must be equal to or greater than that of
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the approved reference area or standard with ninety
percent statistical confidence for a minimum of three crop
years.

For woodland, shelterbelts, and fish and wildlife habitat
where the vegetation type is woodland, the number of trees
and shrubs must be equal to or greater than the approved
standard. Understory growth must be controlled. Erosion
must be adequately controlled by mulch or site
characteristics.

For fish and wildlife habitat where the vegetation type is
wetland, the basin must exhibit the capacity to hold water
and support wetland vegetation. Ground cover of the
contiguous areas must be adequate to control erosion.

success of revegetation on the permit area at the time of

final bond release must be determined for each postmining land
use according to the following:

a.

For native grassland, the following must be achieved for
the Tast two consecutive years of the responsibility
period:

(1) Ground cover and productivity of the permit area must
be equal to or greater than that of the approved
reference area or standard with ninety percent
statistical confidence; and

(2) Diversity, seasonality, and permanence of the
vegetation of the permit area must be equivalent to
that of the approved standard.

For tame pastureland, ground cover and productivity of the
permit area must be equal to or greater than that of the
approved standard with ninety percent statistical
confidence for the last two consecutive growing seasons of
the responsibility period.

For cropland, crop production from the permit area must be
equal to or greater than that of the approved reference
area or standard with ninety percent statistical
confidence for the last two consecutive growing seasons of
the responsibility period.

For prime farmlands, a showing that the requirements for
the restoration of productivity as specified in
subdivision ¢ of subsection 3 have been met and that the
ten-year period of responsibility has elapsed.

For woodlands and fish and wildlife habitat where the
vegetation type is woodland, the following must be
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achieved during the 1last two consecutive years of the
responsibility period:

(1) The number of woody plants established on the permit
area must be equal to or greater than the number of
live woody plants of the same 1life form of the
approved standard with ninety percent statistical
confidence. Trees, shrubs, half-shrubs, root crowns,
or root sprouts used in determining success of
stocking must meet the following criteria:

(a) Be healthy;

(b) Be in place for at least two growing seasons;
and

(c) At least eighty percent of those counted must
have been in place at least six years. This
provision will be deemed satisfied if the
operator demonstrates that no tree, shrub, or
half-shrub_replanting has occurred during the
last  six years of the revegetation
responsibility period; :

(2) The ground cover must be equal to or greater than
ninety percent of the ground cover of the approved
standard with ninety percent statistical confidence
and must be adequate to control erosion; and

(3) Species diversity, seasonal variety, and regenerative
capacity of the vegetation on the permit area must be
evaluated on the basis of species stocked and
expected survival and reproduction rates.

For shelterbelts, the following must be achieved during
the last two consecutive years of the responsibility
period:

(1) Trees, shrubs, half-shrubs, root crowns, or root
sprouts used in determining success of stocking must
meet the following criteria:

(a) Be healthy;

(b) Be in place for at least two growing seasons;
and

(c) At Tleast eighty percent of those counted must
have been in place at least six years. This
provision will be deemed satisfied if the
operator demonstrates that no tree, shrub, or
half-shrub replanting has occurred during the
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last  six years of the revegetation
responsibility period.

(2) Shelterbelt density and vigor must be equal to or
greater than that of the approved standard; and

(3) Erosion must be adequately controlled.

For fish and wildlife habitat, where the vegetation type
is wetland, vegetation zones and dominant species must be
equal to those of the approved standard the last two
consecutive years of the responsibility period. In
addition, wetland permanence and water quality must meet
approved standards.

For fish and wildlife habitat, where the vegetation type
is grassland, the following must be achieved during the
last two consecutive years of the responsibility period:

(1) Ground cover must be equal to or greater than that of
the approved standard with ninety percent statistical
confidence and must be adequate to control erosion.

(2) Species diversity, seasonal variety, and regenerative
capacity of the vegetation must meet the approved
standard.

For previously mined areas that were not reclaimed to the
requirements of this chapter, any reclamation requirements
in effect when the areas were mined must be met. In
addition, the ground cover may not be 1less than can be
supported by the best available plant growth material in
the reaffected area, nor 1less than the ground cover
existing bDefore redisturbance. Adequate measures must be
in place to control erosion as approved by the commission.

For areas to be developed for water, residential, or
industrial and commercial uses within two years after the
completion of grading or soil replacement, the ground
cover on these areas may not be Jless than required to
control erosion.

For areas to be developed for recreation, woody plants
must meet the stocking and plant establishment standards
for woodlands or shelterbelts found in paragraph 1 of
subdivision e or in subdivision f as applicable. In
addition, ground cover must not be less than required to
achieve the approved postmining land use.

As an alternative to meeting revegetation success

standards for the last two consecutive growing seasons of
the responsibility period, an operator may demonstrate
that the applicable standards have been achieved for three
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out of five consecutive years starting no sooner than the
eighth year of the responsibility period. This
alternative does not pertain to success standards for
prime farmlands.

5. Throughout the liability period the permittee shall:

a. Maintain any necessary fences and use proper management
practices; and

b. Conduct periodic measurements of vegetation, soils, and
water prescribed or approved by the commission.

History: Effective August 1, 1980; amended effective June 1, 1983;
May 1, 1990; May 1, 1992; January 1, 1993; June 1, 1997; May 1, 1999.
General Authority: NDCC 38-14.1-03

Law Implemented: NDCC 38-14.1-24
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CHAPTER 69-05.2-28

69-05.2-28-19. Inspection and enforcement - Inspection of

inactive surface coal mining operations. The commission will conduct an

average of at least one complete inspection per calendar quarter of each

inactive surface coal mining operation. Partial inspections of inactive

mines will be conducted as deemed necessary. For the purposes of this

section, an inactive surface coal mining operation is one for which:

1

Surface coal mining operations have permanently ceased and all

disturbed areas have been reclaimed and vegetation has been

established in accordance with the approved reclamation plan

and the lands are not contributing suspended solids to

streamflow or runoff outside the permit area in excess of the

requirements set by section 69-05.2-16-04; or

The commission has granted partial bond release for the

History:

disturbed areas pursuant to subsection 7 of section
69-05.2-12-12.

Effective May 1, 1999.

General Authority: NDCC 38-14.1-03
Law Implemented: NDCC 38-14.1-27
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MAY 1999

CHAPTER 72-01-062

72-01-62-07. Central notice system.

L

History:

If no quantity of crops or livestock is designated in the
central notice system filing, the filing must be deemed to
include all crops or livestock listed.

If no crop year 1is designated in the central notice system
filing, the filing must be deemed to include all crop years
for the effective period of the filing.

A description of the crops or livestock must be included in
the central notice system filing if needed to distinguish
those covered by the perfected security interest from other
crops or livestock owned by the same debtor but not subject to
the security interest.

A continuation statement of a central notice system filing
must be signed by beth-the-debter-and the secured party.

Effective February 1, 1992; amended effective May 1, 1999.

General Authority: NDCC 28-32-02
Law Implemented: NDCC 41-09-28, 41-09-41

297



298









JANUARY 1999

CHAPTER 75-02-06

AGENCY SYNOPSIS: North Dakota Administrative Code Chapter 75-02-66
Ratesetting for Nursing Home care.

Subsection 18 of section 75-02-06-01, Definitions: Amends definition of
"depreciation guidelines" to reference the current Useful Lives Guide.

Paragraph (8) of subdivision a of subsection 1 of section 75-02-06-02.6,
Cost Allocations: Authorizes allocation of laundray costs on the basis
of in-house resident days.

Subsection 1 of section 75-02-06-05, Compensation: Clarifies
administrator compensation limits.

Subsection 38 of section 75-02-06-12.1, Nonallowable Costs: Repeals the
subsection that formerly treated certain interest expense on operating
loans as a nonallowable cost.

Subsection 4 of section 75-02-06-14, Resident Days: Increases
therapeutic leave allowances.

Subsection 3 and subdivisions a, ¢, and d of subsection 7 of section
75-02-06-16, Rate Determinations: Converts from using a resident
classification review process to wusing the minimum data set for
classifying residents into a payment category; allows the former owner's
cost reports to be used in certain change of ownership situations; and
specifies the beginning date of a projected property rate.

Section 75-02-06-17, Classifications: Establishes the minimum data set
resident classification system.
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Section 75-02-06-18, Reviewer Criteria: Repeals reviewer criteria not
relevant to establishing minimum data set resident classifications.

Subdivision b of subsection 1 and subsection 6 of section 75-02-06-21,
Specialized Rates for Extraordinary Medical Care: Expands application
of specialized rates.

75-02-06-01. Definitions. In this chapter, unless the context or
subject matter requires otherwise:

1. "Accrual basis" means the recording of revenue in the period
when it is earned, regardliess of when it is collected, and the
recording of expenses in the period when incurred, regardiess
of when they are paid.

2. "Actual rate" means the facility rate for each cost category
calculated using allowable historical operating costs and
adjustment factors.

3. "Adjustment factor" means the appropriate composite economic
change index.

4, "Admission" means any time a resident is admitted to the
facility from an outside 1location, including readmission
resulting from a discharge.

5. "Allowable cost" means the facility's actual cost after
appropriate adjustments as required by medical assistance
regulations.

6. "Bona fide sale" means the purchase of a facility's capital
assets with cash or debt in an arm's length transaction. It
does not include:

a. A purchase of shares in a corporation that owns, operates,
or controls a facility except as provided under
subsection 3 of section 75-02-06-07;

b. A sale and leaseback to the same licensee;

c. A transfer of an interest to a trust;

d. Gifts or other transfers for nominal or no consideration;

e. A merger of two or more related organizations;

f. A change in the legal form of doing business;

g. The addition or deletion of a partner, owner, or
shareholder; or

h. A sale, merger, reorganization, or any other transfer of
interest between related organizations.
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10.

11.

12.

13,

14.

13.

16.

17,

18.

"Building" means the physical plant, including building
components and building services equipment, licensed as a
facility, and used directly for resident care, and auxiliary
buildings including sheds, garages, and storage buildings
Tocated on the site used directly for resident care.

"Capital asset" means a facility's buildings, land
improvements, fixed equipment, movable equipment, leasehold
improvements, and all additions to or replacements of those
assets used directly for resident care.

"Chain organization" means a group of two or more health care
facilities owned, Tleased, or, through any other device,
controlled by one business entity. This includes not only
proprietary chains, but also chains operated by various
religious and other charitable organizations. A chain
organization may also include business organizations engaged
in other activities not directly related to health care.

"Close relative" means an individual whose relationship by
blood, marriage, or adoption to an individual who is directly
or indirectly affiliated with, controls, or is controlled by a
facility is within the third degree of kinship.

"Community contribution" means contributions to civic
organizations and sponsorship of community activities. It
does not include donations to charities.

"Cost category" means the classification or grouping of
similar or related costs for purposes of reporting, the
determination of cost limitations, and determination of rates.

"Cost center" means a division, department, or subdivision
thereof, group of services or employees or both, or any unit
or type of activity into which functions of a facility are
divided for purposes of cost assignment and allocations.

"Cost report" means the department approved form for reporting
costs, statistical data, and other relevant information of the
facility.

"Department" means the department of human services.

"Depreciable asset" means a capital asset for which the cost
must be capitalized for ratesetting purposes.

"Depreciation" means an allocation of the cost of an asset
over its estimated useful life.

"Depreciation guidelines" means the American hospital
association's guidelines as published by American Hospital
Publishing, Inc., in "Estimated Useful Lives of Depreciable
Hospital Assets", revised 1993 1998 edition.
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18,

20.

2L,

2.

23.

24.

25.

26.

27

28.

9.

30.

31.

"Desk audit rate" means the rate established by the department
based upon a review of the cost report submission prior to an
audit of the cost report.

"Direct care costs" means the cost category for allowable
nursing and therapy costs.

"Direct costing" means identification of actual costs directly
to a facility or cost category without use of any means of
allocation.

"Discharge" means the voluntary or involuntary release of a
bed by a resident when the resident vacates the nursing
facility premises.

"Employment benefits" means fringe benefits, other employee
benefits including vision insurance, disability insurance,
long-term care insurance, employee assistance programs,
employee child care benefits, and payroll taxes.

"Established rate" means the rate paid for services.

"Facility" means a nursing facility not owned or administered
by state government or a nursing facility, owned or
administered by state government, which agrees to accept a
rate established under this chapter. It does not mean an
intermediate care facility for the mentally retarded.

"Fair market value" means value at which an asset could be
sold in the open market in a transaction between informed,
unrelated parties.

"Final decision rate" means the amount, if any, determined on
a per day basis, by which a rate otherwise set under this
chapter is increased as a result of a request for
reconsideration, a request for an administrative appeal, or a
request for Jjudicial appeal taken from a decision on an
administrative appeal.

"Final rate" means the rate established after any adjustments
by the department, including adjustments resulting from cost
report reviews and audits.

"Fixed equipment" means equipment used directly for resident
care affixed to a building, not easily movable, and identified
as such in the depreciation guidelines.

"Freestanding facility" means a nursing facility which does
not share basic services with a hospital-based provider.

"Fringe benefits" means workers' compensation insurance, group
health or dental insurance, group life insurance, retirement
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32.

33.

34.

35,

36.

31.

38.

39.

40.

41.

42.

benefits or plans, uniform allowances, and medical services
furnished at nursing facility expense.

"Highest market driven compensation" means the highest
compensation given to an employee of a freestanding facility
who is not an owner of the facility or is not a member of the
governing board of the facility.

"Historical operating costs" means the allowable operating
costs incurred by the facility during the report year
immediately preceding the rate year for which the established
rate becomes effective.

"Hospice general inpatient care" means short-term inpatient
care necessary for pain control or acute or chronic symptom
management that cannot feasibly be provided in other settings.
It does not mean care provided to an individual residing in a
nursing facility.

"Hospice inpatient respite care" means short-term inpatient
care provided to an individual when necessary to relieve
family members or other persons caring for the individual at
home. Care may be provided for no more than five consecutive
days. For purposes of the definition, home does not include
nursing facility.

"Hospital leave day" means any day that a resident is not in
the facility, but is in an acute care setting as an inpatient.

"Indirect care costs" means the cost category for allowable
administration, plant, housekeeping, medical records,
chaplain, pharmacy, and dietary, exclusive of food costs.

"In-house resident day" for nursing facilities means a day
that a resident was actually residing in the facility and was
not on therapeutic leave or in the hospital. "In-house
resident day" for hospitals means an inpatient day.

"Institutional leave day" means any day that a resident is not
in the facility, but is in another nursing facility,
intermediate care facility for the mentally retarded, or basic
care facility.

“Land improvements" means any improvement to the land
surrounding the facility used directly for resident care and
identified as such in the depreciation guidelines.

"Limit rate" means the rate established as the maximum
allowable rate for a cost category.

"Lobbyist" means any person who in any manner, directly or

indirectly, attempts to secure the passage, amendment, defeat,
approval, or veto of any legislation, attempts to influence
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43.

44.

45,

46.

47.

48.

49.

50.

51.

52 .

3.

decisions made by the legislative council, and is required to
register as a lobbyist.

"Medical assistance program" means the program which pays the
cost of health care provided to eligible recipients pursuant
to North Dakota Century Code chapter 50-24.1.

"Medical records costs" means costs associated with the
determination that medical record standards are met and with
the maintenance of records for individuals who have been
discharged from the facility. It does not include maintenance
of medical records for in-house residents.

"Movable equipment" means movable care and support services
equipment generally used in a facility, including equipment
identified as major movable equipment in the depreciation
guidelines.

"Other direct care costs" means the cost category for
allowable activities, social services, laundry, and food
costs.

"Payroll taxes" means the employer's share of Federal
Insurance Contributions Act (FICA) taxes, governmentally
required retirement contributions, and state and federal
unemployment compensation taxes.

"Pending decision rate" means the amount, determined on a
per day basis, by which a rate otherwise set under this
chapter would increase if a facility prevails on a request for
reconsideration, on a request for an administrative appeal, or
on a request for a judicial appeal taken from a decision on an
administrative appeal; however, the amount may not cause any
component of the rate to exceed rate limits established under
this chapter.

"Private-pay resident" means a nursing facility resident on
whose behalf the facility is not receiving medical assistance
payments and whose payment rate is not established by any
governmental entity with ratesetting authority, including
veterans' administration or medicare.

"Private room" means a room equipped for use by only one
resident.

"Property costs" means the cost category for allowable real
property costs and other costs which are passed through.

"Provider" means the organization or individual who has
executed a provider agreement with the department.

"Rate year" means the calendar year from January first through
December thirty-first.
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54.

85.

56.

2.

58.

59.

60.

61.

62.

"Reasonable resident-related cost" means the cost that must be
incurred by an efficiently and economically operated facility
to provide services in conformity with applicable state and
federal laws, regulations, and quality and safety standards.
Reasonable resident-related cost takes into account that the
provider seeks to minimize its costs and that its actual costs
do not exceed what a prudent and cost-conscious buyer pays for
a given item or services.

"Related organization" means a close relative or person or an
organization which a provider is, to a significant extent,
associated with, affiliated with, able to control, or
controlled by, and which furnishes services, facilities, or
supplies to the provider. Control exists where an individual
or an organization has the power, directly or indirectly,
significantly to influence or direct the policies of an
organization or provider.

"Report year" means the fiscal year from July first through
June thirtieth of the year immediately preceding the rate
year.

"Resident" means a person who has been admitted to the
facility, but not discharged. :

"Resident day" in a nursing facility means all days for which
service is provided or for which payment is ordinarily sought,
including hospital leave days and therapeutic leave days. The
day of admission and the day of death are resident days. The
day of discharge is not a resident day. "Resident day" in a
hospital means all inpatient days for which payment is
ordinarily sought.

"Respite care" means short-term care provided to an individual
when necessary to relieve family members or other persons
caring for the individual at home.

"Routine hair care" means hair hygiene which includes
grooming, shampooing, cutting, and setting.

"Significant capacity increase" means an increase of fifty
percent or more in the number of licensed beds or an increase
of twenty beds, whichever is greater; but does not mean an
increase by a facility which reduces the number of its
licensed beds and thereafter relicenses those beds, and does
not mean an increase in a nursing facility's licensed capacity
resulting from converting beds formerly licensed as basic care
beds.

"Standardized resident day" means a resident day times the
classification weight for the resident.
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63. "Therapeutic 1leave day" means any day that a resident is not
in the facility, another nursing facility, an intermediate
care facility for the mentally retarded, a basic care
facility, or an acute care setting, or, if not in an
institutional setting, is not receiving home and
community-based waivered services.

64. "Top management personnel" means owners, board members,
corporate officers, general, regional, and district managers,
administrators, and any other person performing functions
ordinarily performed by such personnel.

65. "Working capital debt" means debt incurred to finance nursing
facility operating costs, but does not include debt incurred
to acquire or refinance a capital asset or to refund or
refinance debt associated with acquiring a capital asset.

History: Effective September 1, 1980; amended effective December 1,
1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992;
November 22, 1993; January 1, 1996; July 1, 1996; January 1, 1998;
January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-66-02.6. Cost allocations.

1. Direct costing of allowable costs must be used whenever
possible. For a facility that cannot direct cost, the
following allocation methods must be used:

a. If a facility is combined with a hospital or has more than
one license (including basic care), the following
allocation methods must be used:

(1) Nursing salaries that cannot be reported based on
actual costs must be allocated using time studies.
Time studies must be conducted at least semiannually
for a two-week period or quarterly for a one-week
period. Time studies must represent a typical period
of time when employees are performing normal work
activities in each of their assigned areas of
responsibilities. Allocation percentages based on
the time studies must be used starting with the next
pay period following completion of the time studies
or averaged for the report year. The methodology
used by the facility may not be changed without
approval by the department. If time studies are not
completed, nursing salaries must be allocated based
on revenues for resident services.

(2) Salaries for a director of nursing or nursing
supervisors that cannot be reported based on actual
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(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(13)

(14)

(15)

costs or time studies must be allocated based on
nursing salaries or full-time equivalents of nursing
staff.

Salaries for cost center supervisors must be
allocated based on cost center salaries or full-time
equivalents of supervised staff.

Staff development or inservice trainer salaries must
be allocated to nursing and therapies based on the
ratio of nursing and therapy salaries to total
salaries, to non-long-term care based on the ratio of
non-long term care salaries to total salaries, and to
administration based on the ratio of total salaries
less nursing salaries, therapy salaries, and non-long
term care salaries to total salaries.

Other nursing costs must be allocated based on
resident days.

Therapy costs, other than therapy salaries and
purchased services, must be allocated based on the
ratio of therapy salaries and purchased services in
the nursing facility to total therapy salaries and
purchased services.

Dietary and food costs must be allocated based on
number of meals served or in-house resident days.

Laundry costs must be allocated on the basis of
pounds of laundry or in-house resident days.

Activity costs must be allocated based on in-house
resident days.

Social service costs must be allocated based on
resident days.

Housekeeping costs must be allocated based on
weighted square footage.

Plant operation costs must be allocated based on
weighted square footage.

Medical records costs must be allocated based on the
number of admissions or discharges and deaths.

Pharmacy costs for consultants must be allocated
based on in-house resident days.

Administration costs must be allocated on the basis
of the percentage of total adjusted cost, excluding
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property, administration, and chaplain, 1in each
facility.

(16) Property costs must be allocated first to a cost
center based on square footage. The property costs
allocated to a given cost center must be allocated
using the methodologies set forth in this section for
that particular cost center.

(17) Chaplain costs must be allocated based on the
percentage of total adjusted costs, excluding
property, administration, and chaplain.

(18) Employment benefits must be allocated based on the
ratio of salaries to total salaries.

If any of the allocation methods in subdivision a cannot
be used by a facility, a waiver request may be submitted
to the medical services division. The request must
include an adequate explanation as to why the referenced
allocation method cannot be used by the facility. The
facility shall also provide a rationale for the proposed
allocation method. Based on the information provided, the
department shall determine the allocation method used to
report costs.

Malpractice, professional Tliability insurance, therapy
salaries, and purchased therapy services must be direct
costed.

The costs of operating a pharmacy must be included as
non-long-term care costs.

For purposes of this subsection, "weighted square footage"
means the allocation of the facility's total square
footage, excluding common areas, identified first to a
cost category and then allocated based on the allocation
method described in this subsection for that cost
category.

If a facility cannot directly identify salaries and employment
benefits to a cost category, the following cost allocation
methods must be used:

a.

Salaries, excluding staff development and inservice
trainer salaries, must be allocated using time studies.
Time studies must be conducted semiannually for a two-week
period or quarterly for a one-week period. Time studies
must represent a typical period of time when employees are
performing normal work activities in each of their
assigned areas of responsibilities. Allocation
percentages based on the time studies must be used
starting with the next pay period following completion of
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3.

A

time study or averaged for the reporting year. The
methodology used by the facility may not be changed
without approval by the department. If time studies are
not completed, salaries and employment benefits must be
allocated entirely to the indirect care costs, if any of
the employee's job duties are included in this cost
category. Otherwise, salaries and employment benefits
must be other direct care costs.

Staff development and inservice trainer salaries must be
allocated to nursing and therapies based on the ratio of
nursing and therapy salaries to total salaries and to
administration based on the ratio of total salaries less
nursing and therapy salaries to total salaries.

Employment benefits must be allocated based on the ratio
of salaries in the cost category to total salaries.

facility that operates or is associated with

nonresident-related activities, such as apartment complexes,
shall allocate all costs, except administration costs, in the
manner required by subsection 1, and shall allocate
administration costs as follows:

a.

If total costs of all nonresident-related activities,
exclusive of property, administration, and chaplain costs,
exceed five percent of total facility costs, exclusive of
property, administration, and chaplain costs,
administration costs must be allocated on the basis of the
percentage of total cost, excluding property,
administration, and chaplain costs.

If total costs of all nonresident-related activities,
exclusive of property, administration, and chaplain costs,
are less than five percent of total facility costs,
exclusive of property, administration, and chaplain costs,
administration costs must be allocated to each activity
based on the percent gross revenues for the activity is of
total gross revenues, except that the allocation may not
be based on a percentage exceeding two percent for each
activity.

If the provider can document, to the satisfaction of the
department, that none of the facility resources or
services are used in connection with the
nonresident-related activities, no allocation need be
made.

The provisions of this subsection do not apply to the

activities of hospital and basic care facilities
associated with a facility.
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4.

History:

A11. costs associated with a vehicle not exclusively used by a
facility must be allocated between resident-related and
nonresident-related activities based on usage logs.

Effective January 1, 1990; amended effective January 1, 1992;

November 1, 1992; November 22, 1993; January 1, 1996; January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-62-06-05. Compensation.

1.

Compensation on an annual basis for top management personnel
must be Timited, prior to allocation, if any, to the highest
market-driven compensation of an administrator employed by a
freestanding facility, with licensed capacity, during the
report year, at least equal to the licensed capacity of the
smallest facility within the top quartile of all facilities
ranked by licensed capacity. Compensation for top management
personnel employed for less than a year must be limited to an
amount equal to the Timitation divided by three hundred sixty-
five times the number of calendar days the individual was
employed.

Compensation includes:

a. Salary for managerial, administrative, professional, and
other services.

b. Amounts paid for the personal benefits of the person,
e.g., housing allowance, flat-rate automobile allowance.

c. The cost of assets and services the person receives from
the facility.

d. Deferred compensation, pensions, and annuities.
e. Supplies and services for the personal use of the person.

f. The cost of a domestic or other employee who works in the
home of the person.

g. Life and health insurance premiums paid for the person and
medical services furnished at facility expense.

Reasonable compensation for a person with at least five
percent ownership, persons on the governing board, or any
person related within the third degree of kinship to top
management personnel must be considered an allowable cost if
services are actually performed and required to be performed.
The amount to be allowed must be an amount determined by the
department to be equal to the amount normally required to be
paid for the same services if provided by a nonrelated
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employee. Reasonableness also requires that functions
performed be necessary in that, had the services not been
rendered, the facility would have to employ another person to
perform them. Reasonable compensation on an hourly basis may
not exceed the amount determined to be the Timitation in
subsection 1, divided by two thousand eighty.

4, Costs otherwise nonallowable under this chapter may not be
included as personal compensation.

History: Effective September 1, 1980; amended effective July 1, 1981;
December 1, 1983; September 1, 1987; January 1, 1990; November 22, 1993;
January 1, 1996; January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-06-12.1. Nonallowable costs. Costs not related to resident
care are costs not appropriate or necessary and proper in developing and
maintaining the operation of resident care facilities and activities.
These costs are not allowed in computing the rates. Nonallowable
costs include:

1. Political contributions;
2. Salaries or expenses of a lobbyist;

3. Advertising designed to encourage potential residents to
select a particular facility;

4. Fines or penalties, including interest charges on the penalty,
bank overdraft charges, and late payment charges;

5. Legal and related expenses for challenges to decisions made by
governmental agencies except for successful challenges as
provided for in section 75-02-06-02.5;

6. Costs incurred for activities directly related to influencing
employees with respect to unionization;

7. Cost of memberships in sports, health, fraternal, or social
clubs or organizations, such as elks, country clubs, knights
of columbus;

8. Assessments made by or the portion of dues charged by
associations or professional organizations for lobbying costs,
contributions to political action committees or campaigns, or
litigation, except for successful challenges to decisions made
by governmental agencies (including all dues unless an
allocation of dues to such costs is provided);

9. Community contributions, employer sponsorship of sports teams,
and dues to civic and business organizations, i.e., lions,
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10.

il,

12,

13.

14.

15.

16.

17,

chamber of commerce, or kiwanis, in excess of one thousand
five hundred dollars per cost reporting period;

Home office costs not otherwise allowable if incurred directly
by the facility;

Stockholder servicing costs incurred primarily for the benefit
of stockholders or other investors that include annual
meetings, annual reports and newsletters, accounting and legal
fees for consolidating statements for security exchange
commission purposes, stock transfer agent fees, and
stockholder and investment analysis;

Corporate costs not related to resident care, including
reorganization costs; costs associated with acquisition of
capital stock, except otherwise allowable interest and
depreciation expenses associated with a transaction described
in subsection 3 of section 75-02-06-07; and costs relating to
the issuance and sale of capital stock or other securities;

The full cost of items or services such as telephone, radio,
and television, including cable hookups or satellite dishes,
located in resident accommodations, excluding common areas,
furnished solely for the personal comfort of the residents;

Fundraising costs, including salaries, advertising,
promotional, or publicity costs incurred for such a purpose;

The cost of any equipment, whether owned or leased, not
exclusively used by the facility except to the extent that the
facility demonstrates, to the satisfaction of the department,
that any particular use of equipment was related to resident
care;

Costs, including, by way of illustration and not by way of
limitation, legal fees, accounting and administrative costs,
travel costs, and the costs of feasibility studies, attributed
to the negotiation or settlement of the sale or purchase of
any capital assets, whether by sale or merger, when the cost
of the asset has been previously reported and included in the
rate paid to any hospital or facility;

Costs incurred by the provider's subcontractors, or by the
lessor of property that the provider leases, that are an
element 1in the subcontractor's or lessor's charge to the
provider, if the costs would not have been allowable had the
costs been incurred by a provider directly furnishing the
subcontracted services, or owning the leased property except
no facility shall have a particular item of cost disallowed
under this subsection if that cost arises out of a transaction
completed before July 18, 1984;
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18.

19

20.

4

2.

23.

24.

25

26.

27

28.

29.

The cost, in excess of charges, of providing meals and lodging
to facility personnel living on premises;

Depreciation expense for facility assets not related to
resident care;

Nonnursing facility operations and associated administration
costs;

Direct costs or any amount claimed to medicare for medicare
utilization review costs;

A1l costs for services paid directly by the department to an
outside provider, such as prescription drugs;

Travel costs involving the use of vehicles not exclusively
used by the facility except to the extent:

a. The facility supports vehicle travel costs with sufficient
documentation to establish that the purpose of the travel
is related to resident care;

b. Resident-care related vehicle travel costs do not exceed a
standard mileage rate established by the internal revenue
service; and

c. The facility documents all costs associated with a vehicle
not exclusively used by the facility;

Travel costs other than vehicle-related costs unless
supported, reasonable, and related to resident care;

Additional compensation paid to an employee, who is a member
of the board of directors, for service on the board;

Fees paid to a member of a board of directors for meetings
attended to the extent that the fees exceed the compensation
paid, per day, to a member of the Tlegislative council,
pursuant to North Dakota Century Code section 54-35-10;

Travel costs associated with a board of directors meeting to
the extent the meeting is held in a Jlocation where the
organization has no facility;

The costs of deferred compensation and pension plans that
discriminate in favor of certain employees, excluding the
portion of the cost which relates to costs that benefit all
eligible employees;

Employment benefits associated with salary costs not
includable in a rate set under this chapter:;
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30.

3l.

32.

33.

34.

35.

36.

Premiums for top management personnel life insurance policies,
except that the premiums must be allowed if the policy is
included within a group policy provided for all employees, or
if the policy is required as a condition of mortgage or Tloan
and the mortgagee or lending institution is Tisted as the sole
beneficiary;

Personal expenses of owners and employees, including
vacations, personal travel, and entertainment;

Costs not adequately documented through written documentation,
date of purchase, vendor name, listing of items or services
purchased, cost of items purchased, account number to which
the cost is posted, and a breakdown of any allocation of costs
between accounts or facilities;

The following taxes:

a. Federal income and excess profit taxes, including any
interest or penalties paid thereon;

b. State or local income and excess profit taxes;

c. Taxes in connection with financing, refinancing, or
refunding operation, such as taxes on the issuance of
bonds, property transfers, or issuance or transfer of
stocks, which are generally either amortized over the life
of the securities or depreciated over the life of the
asset, but not recognized as tax expense;

d. Taxes, including real estate and sales tax, for which
exemptions are available to the provider;

e. Taxes on property not used in the provision of covered
services;

f. Taxes, including sales taxes, levied against the residents
and collected and remitted by the provider; and

g. Self-employment (FICA) taxes applicable to persons
including individual proprietors, partners, members of a
joint venture;

The unvested portion of a facility's accrual for sick or
annual leave;

The cost, including depreciation, of equipment or items
purchased with funds received from a local or state agency,
exclusive of any federal funds;

Hair care, other than routine hair care, furnished by the
facility;
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37.

38,

39.

40.

41.

42.
43.

The cost of education unless:

a. The education was provided by an accredited academic or
technical educational facility;

b. The expenses were for materials, books, or tuition;

c. The employee was enrolled in a course of study intended to
prepare the employee for a position at the facility, and
is in that position; and

d. The facility claims the cost of the education at a rate
that does not exceed one dollar per hour of work performed
by the employee in the position for which the employee
received education at the facility's expense, provided the
amount claimed per employee may not exceed two thousand
dollars per year, or an aggregate of eight thousand
dollars, and 1in any event may not exceed the cost to the
facility of the employee's education:;

iInterest--expense--en--the-pertion-ef-operating-1eans-equat-te
ReRatiewable--eests--ineurred--for--the--eurrent---and---prier
reperting-perieds: Repealed effective January 1, 1999.

Increased lease costs of a facility, unless:

a. The lessor incurs increased costs related to the ownership
of the facility or a resident-related asset;

b. The increased costs related to the ownership are charged
to the lessee; and

c. The increased costs related to the ownership would be
allowable had the costs been incurred directly by the
lessee;

At the election of the provider, the direct and indirect costs
of providing therapy services to nonnursing facility residents
or medicare part B therapy services, including purchase of
service fees and operating or property costs related to
providing therapy services;

Costs associated with or paid for the acquisition of licensed
nursing facility capacity;

Goodwill; and
Lease costs in excess of the amount allocable to the leased
space as reported on the medicare cost report by a lessor who

provides services to recipients of benefits under title XVIII
or title XIX of the Social Security Act.
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History:

Effective January 1, 1990; amended effective January 1, 1992;

November 1, 1992; November 22, 1993; January 1, 1996; July 1, 1996;
January 1, 1998; January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-66-14. Resident days.

1.

A resident day is any day for which service is provided or for
which payment is ordinarily sought for us of a bed. The
amount of remuneration has no bearing on whether a day should
be counted.

Adequate census records must be prepared and maintained on a
daily basis by the facility to allow for proper audit of the
census data. The daily census records must include:

a. Identification of the resident;

b. Entries for all days, and not just by exception;

c. Identification of type of day, i.e., hospital, in-house;
d. Identification of the resident's classification; and

e. Monthly totals by resident, by classifications for all
residents, and by type of day.

A maximum of fifteen days per occurrence may be allowed for
payment by the medical assistance program for hospital leave.
Hospital days in excess of fifteen consecutive days not
billable to the medical assistance program are not resident
days unless any payment 1is sought as provided for in
subdivision ¢ of subsection 1 of section 75-02-06-22.

A maximum of eighteern twenty-four therapeutic leave days per
individual per rate year may be allowed for payment by the
medical assistance program. Therapeutic leave days in excess
of eighteen twenty-four per year are not resident days unless
any payment 1is sought as provided for in subdivision ¢ of
subsection 1 of section 75-02-06-22.

Institutional 1leave days are not billable to the department
and are not resident days unless any payment is sought as
provided for 1in subdivision ¢ of subsection 1 of section
75-02-06-22.

Hospital and therapeutic leave days, occurring immediately
following a period when a resident was receiving medicare
part A benefits in the facility, are not billable to the
department and are not resident days unless any payment is
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History:

sought as provided for in subdivision c of subsection 1 of
section 75-02-06-22.

Residents admitted to the facility through a hospice program
or electing hospice benefits while in a facility must be
identified as hospice residents for census and billing
purposes.

Effective September 1, 1980; amended effective December 1,

1983; September 1, 1987; January 1, 1990; November 1, 1992; November 22,
1993; January 1, 1996; January 1, 1998; January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-06-16. Rate determinations.

5.

For each cost category, the actual rate is calculated using
allowable historical operating costs and adjustment factors
provided for in subsection 4 divided by standardized resident
days for the direct care cost category and resident days for
other direct care, indirect <care, and property cost
categories. The actual rate as calculated is compared to the
1limit rate for each cost category to determine the lesser of
the actual rate or the limit rate. The lesser rate 1is given
the rate weight of one. The rate weight of one for direct
care is then multiplied times the weight for each
classification in subsection 5 of section 75-02-06-17 to
establish the direct care rate for that classification. The
lesser of the actual rate or the limit rate for other direct
care, indirect care, and property costs, and the adjustments
provided for in subsections 2 and 3 are then added to the
direct care rate for each classification to arrive at the
established rate for a given classification.

a. For a facility with an actual rate below the limit rate
for indirect care costs, an incentive amount equal to
seventy percent times the difference between the actual
rate, exclusive of the adjustment factor, and the 1limit
rate in effect at the end of the year immediately
preceding the rate year, up to a maximum of two dollars
and sixty cents must be included as part of the indirect
care cost rate.

b. A facility shall receive an operating margin of three
percent based on the lesser of the actual direct care and
other direct care rates, exclusive of the adjustment
factor, or the limit rate in effect at the end of the year
immediately preceding the rate year. The three percent
operating margin must be added to the rate for the direct
care and other direct care cost categories.

Limitations.
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t1) d.

The department shall accumulate and analyze statistics on
costs incurred by facilities. Statistics may be used to
establish reasonable ceiling limitations and incentives
for efficiency and economy based on reasonable
determination of standards of operations necessary for
efficient delivery of needed services. Limitations and
incentives may be established on the basis of cost of
comparable facilities and services and may be applied as
ceilings on the overall costs of providing services or on
specific areas of operations. The department may
implement ceilings at any time based upon information
available.

The department shall review, on an ongoing basis,
aggregate payments to facilities to determine that
payments do not exceed an amount that can reasonably be
estimated would have been paid for those services under
medicare payment principles. If aggregate payments to
facilities exceed estimated payments under medicare, the
department may make adjustments to rates to establish the
upper limitations so that aggregate payments do not exceed
an amount that can be estimated would have been paid under
medicare payment principles.

A1l facilities except those nongeriatric physically
handicapped facilities described in North Dakota Century
Code section 50-24.4-13 must be used to establish a Timit
rate for the direct care, other direct care, and indirect
care cost categories. The base year is the report year
ended June 30, 1992. Base year costs may not be adjusted
in any manner or for any reason not provided for in this
subsection.

The 1imit rate for each of the cost categories must be
established as follows:

ta} (1) Historical costs for the report year ended June 30,

1992, as adjusted, must be used to establish rates
for all facilities in the direct care, other direct
care, and indirect care cost categories.

¢b} (2) For the rate year beginning January 1, 1997 1998, the

1imit rate for the direct care cost category is
thirty-four thirty-five dollars and eighty-three
eighty-one cents, for the other direct care cost
category is eleven dollars and fifty-eme eighty-three
cents, and for the indirect care cost category 1is
twenty-six dollars and three seventy-six cents.

¢e} (3) For the rate years year beginning daruary-1;-1998;

and January 1, 1999, the limit rates rate established
in subparagraph-b paragraph 2:
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(a) For the direct care cost category, must first be
multiplied times a factor determined through
dividing standardized resident days based on the
classifications established using resident
classification reviews by standardized resident
days based on the classifications established
using minimum data set classifications (all as
reported in the cost report for the report year
ending June 30, 1998) and the result multiplied
times the appropriate composite economic change
index increase as described in subsection 4; and

(b) For the other direct care cost category and the
indirect care cost category, must be multiplied
times the appropriate composite economic change
index increase (as described in subsection 4b 4)
to establish the 1imit rate for each cost
category.

¢d} (4) For rate years beginning on or after January 1, 2000,

t2} e.

the Timit rate set for each cost category for the
previous rate year must be multiplied times the
appropriate composite economic change index increase
(as described in subsection 4) to establish the limit
rate for each cost category.

A facility with an actual rate that exceeds the limit rate
for a cost category shall receive the limit rate.

The actual rate for indirect care costs and property costs
must be the lesser of the rate established using aetuai:

(1) Actual census for the report year; or Rimety

(2) Ninety percent of licensed bed capacity available for
occupancy:--A--}ieensed--bed--is--net--avaitable--for
eeeHpaney--if--the-1ieensed-bed-is-part-ef as of June
thirtieth of the report year:

(a) Multiplied times three hundred sixty-five; and

(b) Reduced by the number of affected beds, for each
day any bed is not in service during the report
year, due to a remodeling, renovation, or
construction project fer-the-peried-the--bed--is
Ret-in-serviee.

The department may waive or reduce the application of
subdivision d f if the facility demonstrates that
occupancy below ninety percent of licensed capacity
results from the use of alternative home and community
services by individuals who would otherwise be eligible
for admission to the facility and:
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(1) The facility has reduced licensed capacity; or

(2) The facility's governing board has approved a
capacity decrease to occur no later than the end of
the rate year which would be affected by
subdivision d f.

4. Adjustment factors for direct care, other direct care, and
indirect care costs.

a.

An appropriate composite economic change index may be used
for purposes of adjusting historical costs for direct
care, other direct <care, and indirect care under
subsection 1 and for purposes of adjusting limitations of
direct care costs, other direct care costs, and indirect
care costs under subsection 3, but may not be used to
adjust property costs under either subsection 1 or
subsection 3.

For purposes of this section:
(1) “Appropriate composite economic change index" means:

(a) For the rate year beginning January 1, 1998, and
the rate year beginning January 1, 1999,
one-half of the increase, if any, in the
consumer price index, plus one-half of the
increase, if any, in the data resources,
incorporated, North Dakota specific nursing home
input price index; and

(b) For the rate years beginning on or after
January 1, 2000, the increase 1in the consumer
price index, if any.

(2) The ‘“consumer price index increase' means the
percentage (rounded to the nearest one-tenth of one
percent) by which consumer price index for urban wage
earners and clerical workers (CPI-W), all items,
United States city average for the quarter ending
September thirtieth of the year immediately preceding
the rate year (as prepared by the United States
department of 1labor) exceeds that index for the
quarter ending September thirtieth of the second year
preceding the rate year.

(3) *"Data resources, incorporated, North Dakota specific
nursing home input price index" means:

(a) For purposes of determining the adjustment
factor applicable to historical costs under
subsection 1, for direct care, other direct
care, and indirect care, the composite index for
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the eighteen-month period beginning immediately
after the report year ends; and

(b) For purposes of determining the adjustment
factor applicable to the 1imit rates for direct
care, other direct care, and indirect care under
subsection 3, the composite index for the period
beginning January 1, 1998, and ending at the end
of the rate year.

5. Rate adjustments.

a.

Desk audit rate.

(1)

(2)

(3)

(4)

(5)

The cost report must be reviewed taking into
consideration the prior year's adjustments. The
facility must be notified by telephone or mail of any
adjustments based on the desk review. Within seven
working days after notification, the facility may
submit information to explain why the desk adjustment
should not be made. The department shall review the
information and make appropriate adjustments.

The desk audit rate must be effective January first
of each rate year unless the department specifically
identifies an alternative effective date and must
continue in effect until a final rate is established.

Until a final rate is effective, pursuant to
paragraph 3 of subdivision b of this subsection,
private-pay rates may not exceed the desk audit rate
except as provided for in section 75-02-06-22 or
subdivision c.

The facility may request a reconsideration of the
desk rate for purposes of establishing a pending
decision rate. The request for reconsideration must
be filed with the department's medical services
division within thirty days of the date of the rate
notification and must contain the information
required 1in subsection 1 of section 75-02-06-26. No
decision on the request for reconsideration of the
desk rate may be made by the department unless, after
the facility has been notified that the desk rate is
the final rate, the facility requests, in writing
within thirty days of the rate notification, the
department to issue a decision on that request for
reconsideration.

The desk rate may be adjusted for special rates or
one-time adjustments provided for in this section.
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(6)

The desk rate may be adjusted to reflect errors,
adjustments, or omissions for the report year that
result in a change of at least five cents per day for
the rate weight of one.

Final rate.

(1)

(2)

(4)

(5)

The cost report may be field audited to establish a
final rate. If no field audit is performed, the desk
audit rate must become the final rate upon
notification from the department. The final rate is
effective January first of each rate year unless the
department specifically identifies an alternative
effective date.

The final rate must include any adjustments for
nonallowable costs, errors, or omissions that result
in a change from the desk audit rate of at least five
cents per day for the rate weight of one that are
found during a field audit or are reported by the
facility within twelve months of the rate yearend.

The private-pay rate must be adjusted to the final
rate no later than the first day of the second wmonth
following receipt of notification by the department
of the final rate and is not retroactive except as
provided for in subdivision ¢ of this subsection.

The final rate may be revised at any time for special
rates or one-time adjustments provided for in this
section.

If adjustments, errors, or omissions are found after
a final rate has been established, the following
procedures must be used:

(a) Adjustments, errors, or omissions found within
twelve months of establishment of the final
rate, not including subsequent revisions,
resulting in a change of at least five cents per
day for the rate weight of one must result in a
change to the final rate. The change must be
applied retroactively as provided for in this
section.

(b) Adjustments, errors, or omissions found later
than twelve months after the establishment of
the final rate, not including subsequent
revisions, that would have resulted in a change
of at Tleast five cents per day for the rate
weight of one had they been included, must be
included as an adjustment 1in the report year
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that the adjustment, error, or omission was
found.

(c) Adjustments resulting from an audit of home
office costs, that result in a change of at
least five cents per day for the rate weight of
one, must be included as an adjustment in the
report year in which the costs were incurred.

(d) The two report years immediately preceding the
report year to which the adjustments, errors, or
omissions apply may also be reviewed for similar
adjustments, errors, or omissions.

c. Pending decision rates for private-pay residents.

(1)

(3)

(4)

If a facility has made a request for reconsideration,
taken an administrative appeal, or taken a judicial
appeal from a decision on an administrative appeal,
and has provided information sufficient to allow the
department to accurately calculate, on a per day
basis, the effect of each of the disputed issues on
the facility's rate, the department shall determine
and issue a pending decision rate within thirty days
of receipt of the request for reconsideration,
administrative appeal, or judicial appeal. If the
information furnished is insufficient to determine a
pending decision rate, the department, within thirty
days of receipt of the request for reconsideration,
shall inform the facility of the insufficiency and
may identify information that would correct the
insufficiency.

The department shall add the pending decision rate to
the rate that would otherwise be set under this
chapter, and, notwithstanding North Dakota Century
Code section 50-24.4-19, the total must be the rate
chargeable to private-paying residents until a final
decision on the request for reconsideration or appeal
is made and is no longer subject to further appeal.
The pending decision rate is subject to any rate
limitation that may apply.

The facility shall establish and maintain records
that reflect the amount of any pending decision rate
paid by each private-paying resident from the date
the facility charges a private-paying resident the
pending decision rate.

If the pending decision rate paid by a private-paying
resident exceeds the final decision rate, the
facility shall refund the difference, plus interest
accrued at the 1legal rate from the date of
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notification of the pending decision rate, within
sixty days after the final decision 1is no Tlonger
subject to appeal. If a facility fails to provide a
timely refund to a 1living resident or former
resident, the facility shall pay interest at three
times the legal rate for the period after the refund
is due. If a former resident is deceased, the
facility shall pay the refund to a person lawfully
administering the estate of the deceased former
resident or Tlawfully acting as successor to the
deceased former resident. If no person is lawfully
administering the estate or Tlawfully acting as a
successor, the facility may make any disposition of
the refund permitted by law. Interest paid under
this subsection is not an allowable cost.

The final rate as established must be retroactive to the
effective date of the desk rate, except with respect to
rates paid by private-paying residents. A rate paid by a
private-pay resident must be retroactively adjusted and
the difference refunded to the resident, if the rate paid
by the private-pay resident exceeds the final rate by at
least twenty-five cents per day, except that a pending
decision rate is not subject to adjustment or refund until
a decision on the disputed amount is made.

6. Rate payments.

a.

The rate as established must be considered as payment for
all accommodations and includes all items designated as
routinely provided. No payments may be solicited or
received from the resident or any other person to
supplement the rate as established.

The rate as established must be paid by the department
only if the rate charged to private-pay residents for
semiprivate accommodations equals the established rate.
If at any time the facility discounts rates for
private-pay residents, the discounted rate must be the
maximum chargeable to the department for the same bed
type, i.e., hospital or leave days.

If the established rate exceeds the rate charged to a
private-pay resident, on any given date, the facility
shall immediately report that fact to the department and
charge the department at the lower rate. If payments were
received at the higher rate, the facility shall, within
thirty days, refund the overpayment. The refund must be
the difference between the established rate and the rate
charged the private-pay resident times the number of
medical assistance resident days paid during the period in
which the established rate exceeded the rate charged to
private-pay residents, plus interest calculated at two
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percent over the Bank of North Dakota prime rate on any
amount not repaid within thirty days. The refund
provision also applies to all duplicate billings involving
the department. Interest charges on these refunds are not
allowable costs.

d. Peer groupings, limitations, or adjustments based upon
data received from or relating to more than one facility
are effective for a rate period. Any change in the data
used to establish peer groupings, limitations, or
adjustments may not be used to change such peer groupings,
limitations, or adjustments during the rate period, except
with respect to the specific facility or facilities to
which the data change relates.

e. The established rate is paid based on a prospective
ratesetting procedure. No retroactive settlements for
actual costs incurred during the rate year that exceed the
established rate may be made unless specifically provided
for in this section.

7. Partial year.

a. Rates for a facility changing ownership during the rate
period are set under this subdivision.

(1) The rates established for direct care, other direct
care, indirect <care, operating margins, and
incentives for the previous owner must be retained
through the end of the rate period and the rates for
the next rate period following the change in
ownership must be established:

(a) For a facility with four or more months of
operation under the new ownership during the
report year, through use of a cost report for
the period; and

(b) For a facility with less than four months of
operation under the new ownership during the
report year, by indexing the rates established
for the previous owner forward wusing the
adjustment factor in subsection 4; or if the
change of ownership occurred after the report
year end, but prior to the beginning of the next
rate year, and the previous owner submits and
allows audit of a cost report, by establishing a
rate based on the previous owner's cost report.

(2) Unless a facility elects to have a property rate
established under paragraph 3, the rate established
for property for the previous owner must be retained
through the end of the rate period and the property
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rate for the next rate period following the change in
ownership must be established:

(a) For a facility with four or more months of
operation under the new ownership during the
report year, through use of a cost report for
the period; and

(b) For a facility with 1less than four months of
operation under the new ownership during the
report year, by using the rate established for
the previous owner for the previous rate year;
or if the change of ownership occurred after the
report year end, but prior to the beginning of
the next rate year, and the previous owner
submits and allows audit of a cost report, by
establishing a rate based on the previous
owner's cost report.

(3) A facility may choose to have a property rate
established, during the remainder of the rate year
and the subsequent rate year, based on interest and
principal payments on the allowable portion of debt
to be expended during the rate years. The property
rate must go into effect on the first of the month
following notification by the department. The
difference between a property rate established based
on the facility's election and a property rate
established based on paragraph 2, multiplied by
actual census for the period, must be determined.
The property rate paid in each of the twelve years,
beginning with the first rate year following the use
of a property rate established using this paragraph,
may not exceed the property rate otherwise allowable,
reduced by one-twelfth of that difference.

For a new facility, the department shall establish an
interim rate equal to the 1imit rates for direct care,
other direct care, and indirect care in effect for the
rate year in which the facility begins operation, plus the
property rate. The property rate must be calculated using
projected property costs and projected census. The
interim rate must be in effect for no less than ten months
and no more than eighteen months. Costs for the period in
which the interim rate is effective must be used to
establish a final rate. If the final rates for direct
care, other direct care, and indirect care costs are less
than the interim rates for those costs, a retroactive
adjustment as provided for in subsection 5 must be made.
A retroactive adjustment to the property rate must be made
to adjust projected property costs to actual property
costs. For the rate period following submission of any
partial year cost report by a facility, census used to
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establish rates for property and indirect care costs must
be the greater of actual census, projected census, or
census imputed at ninety-five percent of licensed beds.

(1)

(2)

(3)

If the effective date of the interim rate is on or
after March first and on or before June thirtieth,
the interim rate must be effective for the remainder
of that rate year and must continue through June
thirtieth of the subsequent rate year. The facility
shall file by March first an interim cost report for
the period ending December thirty-first of the year
in which the facility first provides services. The
interim cost report is used to establish the actual
rate effective July first of the subsequent rate
year. The partial year rate established based on the
interim cost report must include applicable
incentives, margins, phase-ins, and adjustment
factors and may not be subject to any cost settle-up.
The cost reports for the report year ending June
thirtieth of the current and subsequent rate years
must be used to determine the final rate for the
periods that the interim rate was in effect.

If the effective date of the interim rate is on or
after July first and on or before December
thirty-first, the interim rate must remain in effect
through the end of the subsequent rate year. The
facility shall file a cost report for the partial
report year ending June thirtieth of the subsequent
rate year. This cost report must be used to
establish the rate for the next subsequent rate year.
The facility shall file by March first an interim
cost report for the period July first through
December thirty-first of the subsequent rate year.
The interim cost report is used, along with the
report year cost report, to determine the final rate
for the periods the interim rate was in effect.

If the effective date of the interim rate is on or
after January first and on or before February
twenty-ninth, the interim rate must remain in effect
through the end of the rate year in which the interim
rate becomes effective. The facility shall file a
cost report for the period ending June thirtieth of
the current rate year. This cost report must be used
to establish the rate for the subsequent rate year.
The facility shall file by March first an interim
cost report for the period July first through
December thirty-first of the current rate year. The
interim cost report is used, along with the report
year cost report, to determine the final rate for the
period that the interim rate was in effect.
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(4) The final rate for direct care, other direct care,
and indirect care costs established under this
subdivision must be 1limited to the lesser of the
1limit rate for the current rate year or the actual
rate.

For a facility with renovations or replacements in excess
of one hundred thousand dollars, and without a significant
capacity increase, the rate established for direct care,
other direct care, and indirect care, based on the last
report year, plus a property rate calculated based on
projected property costs and imputed census, must be
applied to all Ticensed beds. The projected property rate
must be effective at-the-time on the first day of the
month beginning after the date the project is completed
and placed into service or the first day of the month
beginning after the date the request for a projected
property rate is received by the department, whichever is
later. The property rate for the subsequent rate year
must be based on projected property costs and imputed
census, rather than on property costs actually incurred in
the report year. Imputed census is based on the greater
of actual census of all licensed beds existing before the
renovation or ninety percent of the available Tlicensed
beds existing prior to renovation, plus ninety-five
percent of the increase in licensed bed capacity and
unavailable Tlicensed beds existing prior to the
renovation. Subsequent property rates must be adjusted
using this methodology, except imputed census must be
actual census if actual census exceeds ninety-five percent
of total Tlicensed capacity, until such time as twelve
months of property costs are reflected in the report year.

For a facility with a significant capacity increase, the
rate established for direct care, other direct care, and
indirect care, based on the last report year, must be
applied to all licensed beds. An interim property rate
must be established based on projected property costs and
projected census. The interim property rate must be
effective from the first day of the month beginning after
the date in which the increase in licensed beds is issued
by the department of health or the first day of the month
beginning after the date when the request for a projected
property rate is made to the department, whichever is
later, through the end of the rate year. The facility
shall file by March first an interim property cost report
following the rate year. The interim cost report is used
to determine the final rate for property and to establish
the amount for a retroactive cost settle-up. The final
rate for property is limited to the lesser of the interim
property rate or a rate based upon actual property costs.
The property rate for the subsequent rate year must be
based on projected property costs and census imputed as
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8.

e.

g.

ninety-five percent of licensed beds, rather than on
property costs actually incurred during the report year;
and may not be subject to retroactive eests cost
settle-up. Subsequent property rates must be adjusted
using this methodology, except imputed census must be
actual census if actual census exceeds ninety-five percent
of total 1licensed capacity, until such time as twelve
months of property costs are reflected in the report year.

For a facility with no significant capacity increase and
no renovations or replacements in excess of one hundred
thousand dollars, the established rate based on the report
year must be applied throughout the rate year for all
licensed beds.

For a facility terminating its participation in the
medical assistance program, whether voluntarily or
involuntarily, the department may authorize the facility
to receive continued payment until medical assistance
residents can be relocated to facilities participating in
the medical assistance program.

At such time as twelve months of property costs are
reflected in the report year, the difference between a
projected property rate established using subdivision c
ord and the property rate that would otherwise be
established based on historical costs must be determined.
The property rate paid in each of the twelve years,
beginning with the first rate year following the use of a
property rate established using subdivision c or d may not
exceed the property rate otherwise allowable, reduced by
one-twelfth of that difference.

One-time adjustments.

a.

Adjustments to meet certification standards.

(1) The department may provide for an increase in the
established rate for additional costs incurred to
meet certification standards. The survey conducted
by the state department of health must clearly
require that the facility take steps to correct
deficiencies dealing with resident care. The plan of
correction must identify the salary and other costs
that must be increased to correct the deficiencies
cited in the survey process.

(2) The facility shall submit a written request to the
medical services division within thirty days of
submitting the plan of correction to the state
department of health. The request must:
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b.

(a) Include a statement that costs or staff numbers
have not been reduced for the report year
immediately preceding the state department of
health's certification survey;

(b) Identify the number of new staff or additional
staff hours and the associated costs required to
meet the certification standards; and

(c) Provide a detailed Tlist of any other costs
necessary to meet survey standards.

The department shall review the submitted information
and may request additional documentation or conduct
onsite visits. If an increase in costs is approved,
the established rate must be adjusted to an amount
not to exceed the 1imit rate.

Any additional funds provided must be used in
accordance with the facility's written request to the
department and are subject to audit. If the
department determines the funds were not used for the
intended purpose, an adjustment must be made in
accordance with subsection 5.

Adjustments for unforeseeable expenses.

(1)

(3)

The department may provide for an increase in the
established rate for additional costs incurred to
meet major unforeseeable expenses. The expenses must
be resident related and must be beyond the control of
those responsible for the management of the facility.

Within sixty days after first incurring the
unforeseeable expense, the facility shall submit a
written request to the medical services division
containing the following information:

(a) An explanation as to why the facility believes
the expense was unforeseeable;

(b) An explanation as to why the facility believes
the expense was beyond the managerial control of
the facility; and

(c) A detailed breakdown of the unforeseeable
expenses by expense line item.

The department shall base its decision on whether the
request clearly demonstrates that the economic or
other factors that caused the expense were unexpected
and arose because of conditions that could not have
been anticipated by management based on their
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cC.

background and knowledge of nursing care industry and
business trends.

The department shall review the submitted information
and may request additional documentation or conduct
onsite visits. If an increase in costs is approved,
the established rate must be adjusted upward not to
exceed the limit rate.

Any additional funds provided must be used to meet
the unforeseeable expenses outlined in the facility's
request to the department and are subject to audit.
If the department determines that the funds were not
used for the intended purpose, an adjustment must be
made in accordance with subsection 5.

Adjustment to historical operating costs.

(1)

(2)

(3)

A facility may receive a one-time adjustment to
historical operating costs when the facility has been
found to be significantly below care-related minimum
standards described in subparagraph a of paragraph 2
of this subdivision and when it has been determined
the facility cannot meet the minimum standards
through reallocation of <costs and efficiency
incentives.

The following conditions must be met before a
facility can receive the adjustment:

(a) The facility shall document, based on nursing
hours and standardized resident days, the
facility cannot provide a minimum of one and
two-tenths nursing hours per standardized
resident day;

(b) The facility shall document all available
resources, including efficiency incentives, if
used to increase nursing hours, are not
sufficient to meet the minimum standards; and

(c) The facility shall submit a written plan
describing how the facility will meet the
minimum standard if the adjustment is received,
including the number and type of staff to be
added to the current staff and the projected
cost for salary and fringe benefits for the
additional staff.

The adjustment must be calculated based on the costs
necessary to increase nursing hours to the minimum
standards less any operating margins and incentives
included when calculating the established rate. The
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d.

(5)

net increase must be divided by standardized resident
days and the amount calculated must be added to the
rate. This rate is subject to any rate limitations
that may apply.

If the facility fails to implement the plan to
increase nursing hours to one and two-tenths hours
per standardized resident day, the amount included as
the adjustment must be adjusted in accordance with
the methodologies set forth in subsection 5.

If the cost of implementing the plan exceeds the
amount included as the adjustment, no retroactive
settlement may be made.

Adjustments for disaster recovery costs when evacuation of
residents occurs.

(1)

(4)

(5)

A facility may incur certain cost when recovering
from a disaster such as a flood, tornado, or fire.
If evacuation of residents was necessary because of
the disaster, actual recovery costs during the
evacuation period, net of insurance recoveries, may
be considered as deferred charges and allocated over
a number of periods that benefit from the costs.

When a facility has evacuated residents and
capitalizes recovery costs as a deferred charge, the
recovery costs must be recognized as allowable costs
amortized over sixty consecutive months beginning
with the sixth month after the first resident is
readmitted to the facility.

Recovery costs must be identified as startup costs
and included as pass-through costs for report
purposes. Recovery costs are not subject to any
limitations except as provided in paragraph 4.

If a facility evacuates residents, the ninety percent
occupancy limitation may not be applied during the
recovery period or for the first six months following
the month the facility readmits the first resident.

Insurance recoveries relating to the disaster
recovery period must be reported as a reduction of
recovery costs. Insurance recoveries received after
the first month of the sixty-month amortization
period must be included as a reduction of deferred
charges not yet amortized, except that the reduction
for insurance recoveries may occur only at the
beginning of a rate year.
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9. Under no circumstances, including an appeal or judicial
decision to the effect a rate was erroneously established, may
a rate adjustment be made to any rate established under this
chapter, unless the cumulative impact of all adjustments not
already included in the established rate equals or exceeds
five cents per day for the rate weight of one.

History: Effective September 1, 1980; amended effective July 1, 1981;
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990;
April 1, 1991; January 1, 1992; November 1, 1992; November 22, 1993;
January 1, 1996; January 1, 1998; January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-06-17. Classifications.

1. A facility shall complete a resident elassificatien-review
assessment for any resident occupying a licensed facility bed,
except a respite care, hospice inpatient respite care, or
hospice general care resident.

2. A resident must be classified in one of sixteer-elasses
thirty-four classifications based on a the resident
etassifieation----review assessment. If a resident
etassifieatien--review assessment is not performed in
accordance with subsection 3, except for a respite care,
hospice inpatient respite care, or hospice general inpatient
care resident, the resident must be elassified-as-reduced
physieal-funetientng-€ included in group BCl, not classified,
until the next required review resident assessment 1is
performed in accordance with subsection 3 fer. For purposes
of determining standardized resident days amd, any resident
day <lassified as group BC1 must be assigned the relative
weight of one. A resident, except for a respite care, hospice
inpatient respite care, or hospice general inpatient care
resident, who has not been classified, must be billed at the
reduced-physieat-funetioning-A group BCl established rate. A
The case-mix weight for establishing the rate for group BCl is
.62. Days for a respite care, hospice inpatient respite care,
or hospice general inpatient care resident who is not
classified must be given a weight of one ard-five-terths when
determining standardized resident days.

3. Reviews Resident assessments must be eerdueted completed as
follows:

a. The facility shall review assess the resident within the
first seven fourteen days after any admission or return
from an acute hospital stay.

b. The facility shall review assess the resident after
twenty-five-days;-but-within-thirty-days gquarterly after
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any admission or return from an acute hospital stay. The
quarterly assessment date is the day of the third
subsequent month corresponding to the day of admission or
return from an acute hospital stay, except if that month
does not have a corresponding date, the quarterly
assessment date is the last day of that month. The
assessment may be completed up to seven days prior to the
quarterly assessment date.

€x--The--faeiltty--shati-review-each-resident-twice-each-year:
The-reviews-must-be-eonducted-six-menths-apart-and-must-be
done-aceording-te-a-seheduie-established-by-the-department
for-eaeh-repert-year:

d:--Fhe---seven-day--review--must--take--precedenee--ever--the
thirty-day--review--and--the--bianndat--reviews--and---the
thirty-day--review--must-take-precedence-ever-the-biannual
reviews--Fer-example;-if-resident-A-was-admitted--en--dune
first--and-the-bianAual-review-was-iR-dunRes-resident-A-may
Ret-be-iReluded-in-the-June-biannual-review---0R-the-other
hard;--+f--the-btanAual-review-was-the-seeond-full-week-in
dutys-resident-A-must-be-inetuded;-even-though--resident-A
had---just--Rad--a--thirty-day--faeiiity--review--en--dune
thirtieth: :

Ffhe--resident-elassification-review-must-be-cempleted-based-en
the-follewing-eriterias

ar--Assign--peint--values-fer-a-resident s-activities-ef-daily
t1iving-in-the-areas-of:

¢1}--Eating----- the--preeess--of-getting-feed-by-any-means
irte-the-bedy:

{2}--Fransfer---the-precess-of-meving-between-pesit+ens=
§3}--Teileting---all-precesses-invelved-with-teileting:

b:--Betermine---eaeh---residentis--e}tinieat--greup--using--the
follewing-hierarehy-of-eriterias

¢1}--Heavy---rehabi}itatien------- te---qualify--fer--heavy
rehabilitatien;-a-resident-must-reguire--and--reeceive
resterative--physieal--er--eceupationat--therapy-five
times-per-week-for-a--minimum--0f--twe--and--ene-hatf
heurs-per-week-er-reguires-and-is-receiving-intensive
bewel-er--bladder--retraining----Residents--reeeiving
therapy--separately-reimbursable-by-a-third-party-may
Ret-be-inetuded-+R-th+s-greups

¢2}--Speetal--eare----- to--guatify--fer--speeial--eares--a

resident-must-net-quatify-as-heavy-rehabititatien-and
muSt--have--an-aetivity-ef-datly-1iving-seere-of-five
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er-mere-and-ore-er-mere-of-the--follewing--eondit1ons
er-treatmentss

fa}--Stage-4-deeubitus:

{b}--Cemateses

{e}--Suetioning:

fd}--Nasa}-gastrie-feeding-

fe}--Parenteral-feeding:

{f}--Quadriplegias

fg}--Multiple-seleresiss

fR}--Vertilater-dependent:
§3}--€lintealtly---compiex----- to--quatify--fer--elinieatly

complex;-a-resident-must-nret-guatify-as-speeiat--eare

and--must--Rave--enRe-or-more-condit1ORS-orF-treatments

eharaeteristie-of-speetal-care-with--an--activity--of

datty--1iving--seere--of--three--or-four:-or-must-net

guatify-fer-speetat-care-and-must-have-ene-er-mere-of

the-follewing-conditions-er-treatments:

fa}--Behydratiens

¢{b}--internal-bleeding-

fe}--Stasis-uleer:

fd}--Ferminatiy-i1i:

fe}--Baily-exygen:

¢¥}--Weund-earex

tg}--Ehemetherapy-

fh}--Fransfusiens

f#}--Biatysiss

£3}--Baily-respiratery-eares

tk}--cerebral-patsys

£1}--Urinary-tract-infeetions

¢m}--Hemiplegias
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t4}--Speetal-behavier---to-guatify-for-special-behavior;-a
resident-must-net-quatify-fer-etinicatly-compiex--and
muSt-have-ene-ef-the-follewing-conditionss

fa}--Verbal-disruptien---level}-4+:
{b}--Physical-aggression---}eve}-4+=

te}--Bisruptive;-infantiles;-er-secially-inapprepriate
--level-4+:

fd}--Hallueitnations---leve}-2+:

{5}--Redueed--physical--funetiening----a-resident-whe-dees
rRet-qualify-fer-speeial-behavier-must--be--etassified
as--redueced-physieat-funetioning---Fer-a-resident-whe
has-a-ievel-4+-rating-for-general-behavier;-ene-peint
muSt--be--added-te-the-aetivity-of-datty-1iving-seere
assigred-in-subdivisien-a-ef-subseetion-4+

The resident classification is based on resident
characteristics and health status recorded on the resident
assessment  instrument, including the ability to perform
activities of daily living, diagnoses, and treatment received.
The resident is first classified in one of seven major
categories. The resident is then classified into subdivisions
of each major category based on the resident's activities of
daily Tiving score and whether nursing rehabilitation services
are needed or the resident has signs of depression.

For purposes of this section:

a. A resident's activities of daily living score used in
determining the resident's classification is based on the
amount of assistance, as described in the resident
assessment instrument, the resident needs to complete the
activities of bed mobility, transferring, toileting, and

eating;

b. A resident has a need for nursing rehabilitation services
if the resident receives two or more of the following for
at least fifteen minutes per day for at least six of the
seven days preceding the assessment:

(1) Passive or active range of motion;

(2) Amputation or prosthesis care;

(3) Splint or brace assistance;

(4) Dressing or grooming training;

(5) Eating or swallowing training;
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(6) Bed mobility or walking training;

(7) _Transfer training;

(8) Communication training; or

{9) Any scheduled toileting or bladder retraining
program; and

c. A resident has signs of depression if the resident
exhibits at least three of the following:

(1) Negative statements;

(2) Repetitive questions;

(3) Repetitive verbalization;

(4) Persistent anger with self and others:

(5) Self deprecation;

(6) Expressions of unrealistic fears;

(7) _Recurrent statements that something terrible is to
happen;

(8) Repetitive health complaints;

(9) Repetitive anxious complaints or concerns of
nonhealth-related issues;

(10) Unpleasant mood in morning;

(11) Insomnia or changes in usual sleep patterns;

(12) Sad, pained, or worried facial expression;

(13) Crying or tearfulness:

(14) Repetitive physical movements;

(15) Withdrawal from activities of interest; or

(16) Reduced social interaction.

6. The major categories in hierarchical order are:

a. Rehabilitation category. To qualify for _ the
rehabilitation category, a resident must receive
rehabilitation therapy and qualify for the extensive
services category, special care category, or clinically
complex category if the rehabilitation therapy is not
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provided. A resident who qualifies for the rehabilitation

category is assigned a subcategory based on the resident's

activities of daily living score.

b. Extensive services category.

(1)

To qualify for the extensive services category, a

(2)

resident must have an activities of daily living
score of at least seven and have:

(a) Within the fourteen days preceding the
assessment, received intravenous medication or
tracheostomy care or required a ventilator,
respirator, or suctioning; or

(b) Within the seven days preceding the assessment,
received intravenous feeding; and

A resident who qualifies for the extensive services

category must have assigned a qualifier score of zero
to five based on:

(a) The presence of a clinical criteria that
qualifies the resident for the special care
category, clinically complex category, or
impaired cognition category; or

(b) Whether the resident is receiving intravenous
medications or intravenous feeding.

c. Special care category.

(1)

To qualify for the special care category, a resident

must have one or more of the conditions for the
extensive care category with an activities of daily
living score of less than seven or have at least one
of the following conditions or treatments with an
activities of daily living score of at least seven:

(a) Multiple sclerosis, cerebral palsy, or
quadriplegia with an activities of daily living
score of at least ten;

(b) Respiratory therapy seven days a week;

(c) Treatment for pressure or stasis ulcers on two
or more body sites;

(d) Surgical wound or open lesion with treatment;

(e) Tube feedings that comprise at least twenty-six
percent of daily caloric requirements and at
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(2)

least five hundred and one milliliters of fluid
through the tube per day, and be aphasic;

(f) Radiation therapy: or

(g) A fever in combination with dehydration,
pneumonia, vomiting, weight 1loss, or tube

feeding.

A resident who qualifies for the special care

category is assigned a subcategory based on the
resident's activities of daily living score.

d. Clinically complex category.

(1)

To qualify for the clinically complex category, a

resident must have one or more of the conditions for
the special care category with an activities of daily
living score of less than seven or have at least one
of the following conditions, treatments, or
circumstances:

(a) Comatose;

(b) Burns;

(c) Septicemia;

(d) Pneumonia;

(e) Internal bleeding;

(f) Dehydration;
(g) Dialysis;

(h) Hemiplegia with an activities of daily living
score of at least ten;

(i) Chemotherapy;

(j) Tube feedings that comprise at least twenty-six
percent of daily caloric requirements and at
least five hundred and one milliliters of fluid
through the tube per day;

(k) Transfusions;

(1) Foot wound with treatment:

(m) Diabetes mellitus, with injections seven days
per week and two or more physician order changes
in_the fourteen days preceding the assessment;
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(n) Oxygen therapy in the fourteen days preceding
the assessment; or

(o) Within the fourteen days preceding the
assessment, at least one physician visit with at
least  four order changes or at least two
physician visits with at Jleast two order

changes.

(2) A resident who qualifies for the clinically complex
category is assigned a subcategory based on_the
resident's activities of daily living score and
whether the resident has signs of depression.

Impaired cognition category. To qualify for the impaired

cognition category, a resident must have a cognition
performance scale score of three, four, or five and an
activities of daily living score of less than eleven. A
resident who qualifies for the impaired cognition category
is assigned a subcategory based on the resident's
activities of daily living score and the resident's need
for nursing rehabilitation services.

Behavior only category.

(1) To qualify for the behavior only category, a resident
must have exhibited, in four of the seven days
preceding the assessment, one or more of the
following behaviors:

(a) Resisting care;

(b) Combativeness;

(c) Physical abuse;

(d) Verbal abuse;

(e) Wandering; or

(f) Hallucinating or having delusions.

(2) A resident who qualifies for the behavior only
category is assigned a subcategory based on the
resident's activities of daily living score and the
resident's need for nursing rehabilitation services.

Reduced physical functioning category. To qualify for the

reduced physical functioning category, a resident may not
qualify for any other group. A resident who qualifies for
the reduced physical functioning category is assigned a
subcategory based on the resident's activities of daily
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|\l

living score and the resident's need for nursing
rehabilitation services.

Based-en-the-resident-elassificatien-review Except as provided
in subsection 2, each resident must be classified into a

case-mix class with a the corresponding group label,
activities of daily living score, other criteria, and case-mix

weight as follows:

a---Heavy-rehabi}ttatien-As-case-mix-weights--1:91-

b:--Heavy-rehabi}itatien-Bs-case-mix-weight:--2:24;

€---Speetal-care-Az-case-mix-weight+--2:45+

d---Speetal-care-Bs-case-mix-weight:--2:67+

e:--E1inteatiy-complex-As-ease-mix-weight:--1:17-

f---Elintcalliy-compiex-Bs-case-mix-weights--1:81:

g:--E}lintealiy-compiex-E+-case-mix-weights--2:12+

h:--Elintcaliy-compiex-D:-case-mix-weight:--2:63-

$:--Speeial-behavier-A:-case-mix-weight:--1:16+

j---Speetal-behavier-Bi-case-mix-weight:--1:48+

k---Speeial-behavier-€:-ease-mix-weight+--1:90-

}:--Redueed-physical-funettontng-As-case-mix-weight:--1:00+
M:--Redueed-physieal-funetioning-Bs-case-mix-weights--1:29:
A:--Redueed-physical-funretioning-€:-case-mix-weights+--1:48+
©:--Redueed-physieal-funetioning-Ds-case-mix-weights--1:72+

p---Redueced-physical-funetioning-Es-case-mix-weights--2:21+

a. Rehabilitation with an activities of daily living score of
seventeen or eighteen (group RAD); case-mix weight: 1.79.

b. Rehabilitation with an activities of daily living score
between fourteen and sixteen, inclusive (group RAC);
case-mix weight: 1.54.

c. Rehabilitation with an activities of daily living score

between nine and thirteen, inclusive (group RAB); case-mix
weight: 1.26. ;
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Rehabilitation with an activities of daily living score

between four and eight, inclusive (group RAA): case-mix
weight: 1.07.

Extensive services with an activities of daily living

score of at least seven and a qualifier score of four or
five (group SE3); case-mix weight: 2.62.

Extensive services with an activities of daily living

score of at Teast seven and a qualifier score of two or
three (group SE2); case-mix weight: 1.72.

Extensive services with an activities of daily living

score of at least seven and a qualifier score of zero or
one (group SE1): case-mix weight: 1.56.

Special care with an activities of daily living score of

seventeen or eighteen (group SSC): case-mix weight: 1.50.

Special care with an activities of daily living score of

fifteen or sixteen (group SSB); case-mix weight: 1.39.

Special care with an activities of daily living score

between seven and fourteen, inclusive, or extensive
services with an activities of daily living score of less
than seven (group SSA); case-mix weight: 1.33.

Clinically complex with depression and an activities of

daily Tiving score of seventeen or eighteen (group CC2);
case-mix weight: 1.46.

Clinically complex with an activities of daily living

score of seventeen or eighteen (group CCl); case-mix
weight: 1.27.

Clinically complex with depression and an activities of

daily Tiving score between twelve and sixteen, inclusive
(group CB2); case-mix weight: 1.18.

Clinically complex with an activities of daily living

score between twelve and sixteen, inclusive (group CBl):
case-mix weight: 1.17.

Clinically complex with depression and an activities of

daily living score between four and eleven, inclusive
(group CA2); case-mix weight: 1.08.

Clinically complex with an activities of daily living

score between four and eleven, inclusive, or special care
with an activities of daily 1living score of less than
seven (group CAl); case-mix weight: 1.02.
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q.

Impaired cognition with nursing rehabilitation and an

activities of daily living score between six and ten,
inclusive (group IB2); case-mix weight: .98.

Impaired cognition with an activities of daily living

score between six and ten, inclusive (group IBl1); case-mix
weight: .88.

Impaired cognition with nursing rehabilitation and an

activities of daily living score of four or five (group
IA2); case-mix weight: .80.

Impaired cognition with an activities of daily living

score of four or five (group IAl); case-mix weight: .67.

Behavior only with nursing rehabilitation and an

activities of daily living score between six and ten,
inclusive (group BB2); case-mix weight: .97.

Behavior only with an activities of daily living score

between six and ten, inclusive (group BBl); case-mix
weight: .85.

Behavior only with nursing rehabilitation and an

activities of daily living score of four or five (group
BA2); case-mix weight: .69.

Behavior only with an activities of daily living score of

four or five (group BAl); case-mix weight: .63.

Reduced physical functioning with nursing rehabilitation

and an activities of daily living score between sixteen
and _eighteen, inclusive (group PE2); case-mix weight:

1.04.

Reduced physical functioning with an activities of daily

aa.

living score between sixteen and eighteen, inclusive
(group PE1); case-mix weight: .96.

Reduced physical functioning with nursing rehabilitation

bb.

and an activities of daily living score between eleven and
fifteen, inclusive (group PD2); case-mix weight: .95.

Reduced physical functioning with an activities of daily

CC.

living score between eleven and fifteen, inclusive (group
PD1); case-mix weight: .87.

Reduced physical functioning with nursing rehabilitation

and an activities of daily living score of nine or ten
(group PC2); case-mix weight: .86.
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dd. Reduced physical functioning with an activities of daily
living score of nine or ten (group PCl); case-mix weight:
.84.

ee. Reduced physical functioning with nursing rehabilitation
and an activities of daily living score between six and

eight, inclusive (group PB2): case-mix weight: .75.

ff. Reduced physical functioning with an activities of daily
living score between six and eight, inclusive (group PB1);
case-mix weight: .68.

gg. Reduced physical functioning with nursing rehabilitation
and an activities of daily living score of four or five
(group PA2); case-mix weight: .66.

hh. Reduced physical functioning with an activities of daily
Tiving score of four or five (group PAl); case-mix weight:
02

6- 8. The classification is effective the date the review--is
resident assessment must be completed in all cases except fer
the an admission review:--The-admissien-review or for a return
from an acute hospital stay. The classification for an
admission or for a return is effective the date of the
admission or return.

9. A facility complying with any provision of this section that
requires a resident assessment must use the minimum data set
in a resident assessment instrument that conforms to standards
for a resident classification system described in 42 CFR
413.333.

History: Effective September 1, 1987; amended effective January 1,
1990; November 22, 1993; January 1, 1996; January 1, 1998; January 1,
1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13)

75-02-66-18. Reviewer criteria.

1---The-resident-elassification-review-form-must-be-compieted-by-a
}ieensed-practical-nurse-er-registered-nurse-whe-has-eempieted
a---training--pregram--appreved--by--the--department;--and--is
eertified-by-the-department:

2:--1f---a--faetlity--does--noet--employ--a--suffietent--number--of
registered-nurses-te-previde-the-required-number-ef-reviewerss
a--substitution--ef-ne-mere-than-twe-1ieensed-practical-nurses
may-be-mades
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3---The---department---may---decertify--any--eertified--nurse--feor
tReempetency-er-negtect-in-compieting-resident--etassification
Feviews

4:--The-maximum-Rumber-of-reviewers-a-faeility-may-use-during-each
review-peried-iss

ar--Faettities-ef-ene-hundred-beds-er-1ess---twe-reviewerss

br--Faetlities--ef--mere-than-one-hundred-beds---twe-reviewers
pius-ene-additienal-reviewer-for-each-fifty-beds--er--part
thereef-by-which-the-facility-exceeds-one-hundred-beds:

S:--information--may--nRet--be--used--fer--the--review-uniess-it-is
documented;--readity--avaitabte--to--the--review--nurse;---and
preperiy--inetudabie-+n-the-residentis-medicat-reeerd-er-is-in
the-residentis-medieat-record:

6---Fhe--btannual--review-must-be-eenducted-during-the-seeend-full
week-{Sunday-threugh-Saturday}-ef-the-menth-seheduled:

Fs--A--reviewer--must-use-the-fellewing-quatifiers-when-compieting
the-resident-elassification-reviews

a:--Iime-peried---the-t#me-peried-te-be;used-is-the-past-seven
days-exeept-when-reviewing-behaviers:--Fhe-time-peried-for
behaviers-is-the-tast-feurteen-dayss

B:--Frequeney----number-of-times-the-questioned-action-oceurs:

€:---Deeumentatien----- speeifie--medical--reecord--documentation
reguired-must-be-in--the--residentis--medical--record;--or
readity--avaitable--te--the--review--Rurses;--and--preperty
tnetudable-in-the-residentis-medical-reeord:

History: Effeetive--September-1;--1987:-amended-effeetive-dune-1;-1988+
danudary-1;-1990:-Nevember-1;-1992+-Nevember-22;-1993+

General Authority: NBEE-56-24:1-84;-50-24:-4-02

Law Implemented: NBEE--56-24:-4:--42-USE-1396afa}fi3} Repealed effective
January 1, 1999,

75-02-06-21. Specialized rates for extraordinary medical care.

1. A specialized rate for an individual with extraordinary
medical needs may be established if the criteria in both
subdivisions a and b are met.

a. (1) The individual requires specialized therapies that
are:

(a) Restorative in nature (restorative means the
individual has the ability to improve);
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(b) Medically necessary and provided in the
facility;

(c) oOf at least two different types; and
(d) Provided in excess of fifteen hours per week;

(2) The individual requires extensive pulmonary care
resulting from:

(a) Suctioning and related tracheostomy care
performed by a licensed nurse or therapist in
excess of three and one-half hours in a
twenty-four-hour period; or

(b) A drug-resistant respiratory infection;

(3) The individual requires total parenteral nutrition
(TPN) and:

(a) The individual 1is not eligible for or has been
denied medicare part A or B benefits; and

(b) The individual requires total parenteral
nutrition based on medical necessity for a
minimum of three months; or

(4) The individual requires the use of a ventilator and:

(a) Is dependent on the ventilator a minimum of six
hours per day;

(b) Requires direct care by a licensed nurse, nurse
aide, or therapist on a daily average of nine
hours per day;

(c) 1Is physiologically stable; and

(d) Attempts to wean the individual from the
ventilator have occurred during the acute
hospital stay.

Costs to provide direct care to the individual for the
specialized services must exceed two and enre-haif
one-quarter times the actual direct care rate, adjusted
for inflation, prior to limitations, for the individual's
resident classification, except the department may use a
cost limitation of twe one and three-quarters times the
actual direct care rate, if specialized equipment is
purchased for use by the resident. Costs that may be
included in determining if the cost factor is exceeded
include salaries and fringe benefits of all direct care
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staff, nursing supplies, drugs, dietary supplements, and
specialized equipment costs.

2. A specialized rate must be calculated for an individual who
meets the criteria by subtracting the actual cost per day for
direct care, prior to limitations, for the individual's
classification from the total cost per day for the individual.

3. A one-time startup cost of one thousand dollars must be
included in the initial specialized rate for the first thirty
days after the effective date of the specialized rate.

4. Except as provided for in subsection 7, all income received
for a specialized rate must be offset proportionately to the
affected cost categories.

5. The facility shall report costs on a monthly basis for the
first three full months after admission and on a quarterly
basis thereafter. The specialized rates must be adjusted to
actual on a prospective basis based on the report submissions.

6. The specialized rate must be paid in addition to the rate
established for the individual's resident classification and
may only be paid for in-house resident days.

7. If a specialized rate has been established and costs to
provide direct care to the individual decrease to 1less than
the cost limits provided for in subdivision b of subsection 1,
the specialized rate must continue until the end of the rate
year. Income from the specialized rate may not be offset to
reported costs for the report year in which the costs to
provide direct care to the individual decreased to less than
the established cost limits.

History: Effective November 22, 1993; amended effective January 1,
1996; January 1, 1998; January 1, 1999.

General Authority: NDCC 50-24.1-04, 50-24.4-02

Law Implemented: NDCC 50-24.4-19.2
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MARCH 1999

CHAPTER 75-63-15

AGENCY SYNOPSIS: The department proposed rules amending North Dakota
Administrative Code Chapter 75-63-15, Ratesetting for Providers of
Services to Foster Children - Group Homes and Residential Child Care
Facilities, and conducted a public hearing on those rules on April 22,
1998, and received written comment on those proposed rules until the end
of the day on May 26, 1998.

75-03-15-01, Definitions: This section is amended primarily to add
definitions of the terms "administration", "chain organization", "rate
year", "report year", and "usable square footage".

75-03-15-02, Financial Reporting Requirements: This section is amended
to refine accounting and reporting requirements and to identify
penalties for false reports.

75-03-15-03, Client Census: This section is amended to specify the
content of daily census records.

75-03-15-04, Ratesetting: This section is amended to require a new rate
to be set each year and to delete information concerning requests for
reconsideration and appeals, which language now appears in new section
75-03-15-16.

75-03-15-05, Cost Allocation: This section is amended to more
specifically describe required allocation of costs.

75-03-15-06, Private Pay Rates: This section is amended to describe the

refunding process when a facility elects to charge 1less than the
established rate.
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75-03-15-07, Allowable Costs for Maintenance and Administration: This
section is amended to increase the per project amount that may be
expensed as a part of the maintenance rate from $1,000 to $5,000 and
also adds provisions for allocation of administrative costs.

75-03-15-08, Service Rate: This section is amended to correct
grammatical errors.

75-03-15-09, Nonallowable Costs: This section is amended to include a
provision allowing reasonable advertising costs for employee
recruitment, correct grammatical errors, and identify, as nonallowable,
costs related to facility operated schools or correspondence courses and
costs unrelated to providing services to residents.

75-03-15-10, Revenue Offsets: This section is amended to refine
language concerning offsets for food income, insurance recovery, and
transportation income, and to add provisions concerning offsetting of
vending income, gain on the sale of assets, rental income, grant income,
other cost-related income, and other income from government sources.

75-03-15-11, Related Organization: This section is amended to remove
language concerning chain organizations and home offices of chain
organizations (which now appears in section 75-03-15-12) and to add a
provision for leasing buildings and equipment from a related
organization (which formerly appeared in section 75-03-15-12).

75-03-15-12, Home Office Costs: This section is amended to describe
calculation of costs for home offices of chain organizations.

75-03-15-12.1, Startup Costs: This new section requires startup costs
to be capitalized.

75-03-15-13, Taxes: This section is amended to refine language on taxes
assessed against the facility and tax exemptions, and to require special
assessments to be capitalized only if they exceed $1,000.

75-03-15-13.1, Depreciation: This new section specifies proper
treatment of depreciation as a cost.

75-03-15-14, Cost Allowability and Limitations: This section is amended
to specify that this chapter applies only to not-for-profit
organizations and group home and residential child care facility
services.

75-03-15-15, Variance: This section is amended to specify that the
authority to grant variances is discretionary.

75-03-15-16, Reconsideration and Appeals: This new section describes
methods for reconsideration of rates and replaces provisions for appeals
formerly a part of section 75-03-15-04.

75-03-15-81. Definitions.
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"Accrual basis" means the recording of revenue in the period
wher-i#t revenue is earned, regardless of when #t revenue is
collected, and the recording of expenses in the period when
expenses are incurred regardless of when they expenses are
paid.

"Administration" means the cost of activities performed by the
facility staff in which the direct recipient of the activity
is the organization itself. These include fiscal activities,
statistical reporting, recruiting, and general office
management which are indirectly related to services for which
a rate is set. -

"Allowable cost" means the facility's actual cost after
appropriate adjustments as required by the-department-ef-human
serviees--regutatiens this chapter.

"Chain_organization" means a group of two or more program

>
.l
gy

entities which are owned, leased, or, through any other
device, controlled by one business entity.

"Department" means the North Dakota department of human
services.

"Historical cost" means those costs reported on the cost
statement which were incurred and recorded in the facility's
accounting records.

"Interest" means the cost incurred with the use of borrowed
funds.

"Rate year" means the twelve-month period beginning the

seventh month after the end of a facility's fiscal year.

"Reasonable cost" means the cost of fand the cost of
providing} food, clothing, shelter, daily supervision, school
supplies, and personal incidentals for children in care, staff
liability insurance with respect to children in care, travel
of the child to the child's home for visitation, and operation
of the facility which must be incurred by an efficient and
economically operated facility to provide services in
conformity with applicable federal and state Tlaws,
regulations, rules, and quality and safety standards.
Reasonable cost takes into account that the previder facility
seeks to minimize #ts costs and that #ts actual costs do not
exceed what a prudent and cost-conscious buyer pays for a
given item or service.

"Related organization" means an organization which a previder
facility is, to a significant extent, associated with,
affiliated with, able to control, or controlled by, and which
furnishes services, facilities, or supplies to the previder
facility. Control exists wheee if an individual or
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11.

organization has the power, directly or indirectly, to
significantly influence or direct the policies of an
organization or facility.

"Report year" means the facility's fiscal year.

12.

"Usable square footage" means the allocation of the facility's

History:

total square footage, excluding common areas, identified first
to a cost category and then allocated based on the allocation
method described for that cost category.

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-02. Financial reporting requirements.

3s

Records.

a. The previder facility shall maintain on the premises the
required census records and financial information
sufficient to provide fer a proper audit or review. For
any cost being claimed on the cost report, suffieient
adequate data must be available and provided to the
department in the form and manner requested by the
department as of the audit date, to fully support the
report item.

b. Where If several programs are associated with a group and
their the group's accounting and reports are centrally
prepared, added information, for items known to be lacking
support at the facility, must be submitted with the cost
report or provided to the local program prior to the audit
or review of the facility. Accounting or financial
information regarding related organizations must be
readily available to substantiate cost.

c. Eaeh-previder The facility shall maintain, for a period of
not less than three years following the submission date of
submissien-ef the cost report to the department, financial
and statistical records of the period covered by sueh the
cost report, which are accurate and in sufficient detail
to substantiate the cost data reported. If an audit has
begun, but has not been finally resolved, the financial
and statutory records relating to the audit shai} must be
retained until final resolution. Each previder facility
shall make sueh the records available upon reasonable
demand to representatives of the department or to the
secretary of health and human services or representatives
thereof.

2:--Aceeunting-and-reperting-requirementss
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ar--fhe-aceounting-system-must-be-deubie-entry:

Br--Fhe--basis--of--aceounting--for-reperting-purpeses-must-be

aeeruat:]

€---Fo--properly--faeilitate--auditing;--the-aceounting-system

must-be-matntained-iR-sSHeR-a--MaRRer--that--eest--aceounts
witi-be-greuped-by-cest-eenter-and-be-readi}y-traceable-te
the-eest-repert-

d:--Generaliy--accepted--aceounting--prineiptes--wili--prevaiil

HAtess--atterrative--treatment---is---speeified---by---the
department:

e---Fhe-annrual-eest-repert;-preseribed-by-the-department; -must

be-filed-with-the-management-serviees--divisien;--previder
avd+t--uRtt;--within-three-menths-ef-the-fiseal-yearend-er
the-audited-rate-will-be-reduced-by-five-pereent--for--the
follewing---year:---The--penatty--may--be--waived--by--the
department-upen-a-shewing-ef-geed-cause-for-the-detay:

f---Costs---reperted---must---inelude--al}--aetual--eests--and

adjustments-fer-nonaliewable-eests:---Fhe-audit--uRit--witi
forward--te--the--apprepriate-investigative-unit-atli-items
tdentified---as---frauduient---er---abusive---e}aims---for
Renaliewable-eests:

3:--Auditing----in--erder--te--preperly--validate-the-aceuracy-and
reasenableness-ef-cost-information-reperted-by--the--previder;
the--department-wili-previde-for-audits-as-neeessary:--Persens
ceonducting-an-audit-en-behalf-of-the-department-shati-effer-an
exit-interview-at-the-eonelusion-of-the-site-visits

2. Accounting and reporting requirements.

a.

The accrual basis of accounting, in_ accordance with

generally accepted accounting principles, must be used for

cost reporting purposes. However, if conflicts occur

between ratesetting procedures and generally accepted
accounting principles, ratesetting procedures must
prevail. A facility may maintain its accounting records
on_a cash basis during the year, but adjustments must be
made to reflect proper accrual accounting procedures at
yearend and when subsequently reported.

To properly facilitate auditing, the accounting system

must be maintained in a manner that ensures cost accounts
are grouped by cost category and are readily traceable to
the cost account.

The cost report must be submitted on or before the last

day of the third month following the facility's report
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year. The report must contain all costs of the facility,
adjustments for nonallowable costs, and client days.

d. Upon request, the following information must be made
available:

(1) A statement of ownership including the name, address,
and proportion of ownership of each owner.

(2) Copies of leases, purchase agreements, appraisals,
financing arrangements, and other documents related
to the 1lease or purchase of the facility, or a
certification that the content of any of these
documents remain unchanged since the most recent
statement given pursuant to this subsection.

(3) Supplemental information reconciling the costs on the
financial statements with costs on the cost report.

(4) Copies of Jleases, purchase agreements, and other
documents related to the acquisition of equipment,
goods, and services that are claimed as allowable
costs.

e. If the facility fails to file the cost report on or before
the due date, or any extension granted by the department
in_writing, whichever is later, the department may impose
a nonrefundable penalty of ten percent of any amount
claimed for payment. The penalty may be imposed after the
last day of the first month following the later of the due
date or the end of any written extension and, once
imposed, continues through the month in which the
statement or report is received.

f. The facility shall make all adjustments and allocations
necessary to arrive at allowable costs. The department
may reject any cost report if the information filed is
incomplete or inaccurate. In the event that a cost report
is rejected, the department may impose the penalties
described in subdivision e.

g. The department may grant an extension of the reporting
deadline to a facility. To receive an extension, a
facility shall submit a written request to the division of
children and family services.

The department shall perform an audit of the latest available

report year of each facility as necessary and shall retain for
at least three years all audit-related documents, including
cost reports, working papers, and internal reports on rate
calculations which are utilized and generated by audit staff
in _performing audits and in establishing rates. Audits must
meet generally accepted governmental auditing standards.
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4. Penalties for false reports.

a. A false report is one wherein a facility knowingly
supplies inaccurate or false information in a required
report that results in an overpayment. If a false report
is received, the department may:

(1) Immediately adjust the facility's payment rate to
recover the entire overpayment within the rate year:;

(2) Terminate the department's agreement with the
facility;

(3) Prosecute under applicable state or federal law; or

(4) Use any combination of the foregoing actions.

b. If a facility claims costs that have been previously
adjusted as a nonallowable cost, the department may
determine that the report is a false report. Previously
adjusted costs that are the subject of a request for
reconsideration or appeal must be identified as
unallowable costs. The facility may indicate that the
costs are not claimed, under protest, to perfect a claim
if the request for reconsideration or appeal 18
successful.

History: Effective November 1, 1985; amended effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-03. Residert Client census. A-daily-eensus-recerd-must
be-matntained-by-the-faeility---Any-day-for-which-the-faeitity--reeceives
remuReration-fer-an-avaitable-bed-must-be-ceunted-as-a-resident-day-

1. A daily census record must be maintained by the facility. Any
day for which services are provided or payment is ordinarily
sought for an available bed must be counted as a client day.
The day of admission or death must be counted. The day of
discharge must be counted if payment is sought for that day.

2. Adequate census records must be prepared and maintained on a
daily basis by the facility to allow for proper audit of the
census data. The daily census records must include:

a. Identification of the client;

b. Entries for all days. Entries cannot be made solely by
exception;

c. ldentification of type of day, i.e., shelter, outbased
day, regular program; and
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History:

d. Monthly totals by resident and by type of day.

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-63-15-64. Reimbursement Ratesetting.

$a

The method of determining the reimbursement rate per day wi#ii
must be through the use of the prospective ratesetting system.
The ratesetting system requires that the rate be established
during the year six months following the facility's previous
fiscal year and be effective frem the date-the-rate-is-set
HAti}-a-subseguent-rate-is-set-based-upen-a--subsequent first
day of the seventh month following the end of the facility's
fiscal year.

The determination of a prospective rate for all accommodations
begins with the actual cost of the facility's operations for
the previous fiscal year. Once the reasonable
resident-related costs from the previous year are determined,
adjustments are ther applied to the historical cost to
determine the prospective rate. Reasonable resident-related
costs w#tt must be determined with reference to instructions
issued by the department.

The historical costs combined with the adjustments take into
consideration the economic conditions and trends during the
period to be covered by the rate. Rate adjustments to provide
appropriate compensation may be requested where if major
unforeseeable expenses are incurred. Sueh-requests A request
for rate adjustment may be made to the directer--ef--the

ehiidren--and--family--serviees-divisien-whe department, which
shall determine if the expense is resident related and beyond
the control of those responsible for the management of the
facilities. The following adjustment methods w#$} must be
used:

a. Salary and fringe benefits w#}} must be adjusted using
histerical--eosts--and--budgeted--sataries--fer--permanent
empleyees--as--appreved--by-the-beard-er-a-designree-of-the
beard--if--sueh--designated--autherity--is--neted--in--the
faeilityls--beard--minutes----A}}--appreved-raises-wiiti-be
ineluded-from-the-effective-date-of-the-raise;-but-witi-be
}imited--te the unadjusted annual percentage increase, if
any, in the consumer price index for urban wage earners
and clerical workers, nonfood expenditure categories, the
United States city average, as of the ending day of the
fiscal year of the facility reflected in the cost report
under consideration. Sigred-eepies-ef-the-beard-er--beard
desigree--appreval--ef-salaries-must-be-submitted-with-the
€ost-reperts
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Property costs w#t}? must be included in the rate at the
historical amount, unless adjusted in accordance with
these rules.

The other costs of the facility wit} must be projected,
based upon the historical cost, plus the annual percent of
increase, if any, in the "all items" index of the consumer
price index, for the United States city average, as of the
facility's fiscal yearend.

4. Limitations.

a.

The department may accumulate and analyze statistics on
costs incurred by the facilities. These statistics may be
used to establish reasenable--eeiting--timitatiens cost
ceilings and incentives for efficiency and economy, based
on a reasonable determination of the standards of
operations necessary for efficient delivery of needed
services. These limitations and incentives may be
established on the basis of the cost of comparable
facilities and services and may be applied as ceilings on
the overall costs of providing services or on specific
areas of operations.

At--sueh--time--as When federal regulations establish a
ceiling on foster care rates for these facilities, that
ceiling shal} must also be considered the maximum fer
payment under title IV-E payment of the Social Security
Act, [42 U.S.C. section 670, et seq.].

A facility is expected to maintain an average annual
occupancy rate of seventy-five percent. The computed
resident days wit} apply only to the following areas:

(1) Administrative costs;

(2) Plant operation costs; and

(3) Property costs.

A reserved paid bed witi-be is counted as an occupied bed.
A waiver of the minimum bed occupancy allowance may be
made for new facilities or existing facilities at the
discretion of the department.

Administrative cost shai} must be Timited to fifteen the

percent of total allowable costs exclusive of
administrative costs, authorized by the department.

5. Adjustments-and-appeal-preecedures Rate adjustments.

a.

Rate adjustments may be made to correct departmental
errors subsequently determined.
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b. An adjustment must be made for those facilities which have
terminated participation in the program amd-have, disposed
of +#ts depreciable assets, or whieh--have changed
ownership.

€---ARy--requests--fer--reconsideration--ef-the-rate-sheuid-be
fited-with-the-ehildren-and-famity-serviees--divisien--fer
admintstrative--censideration--within--thirty--days-ef-the
date-ef-the-rate-netificatiens

d---AR--appeal--may-be-initiated-by-indicating-a-desire-for-an
appeal--hearing--te--the---appeals---referee---superviser;
department--of--human-servieess-state-capitel---Fhe-appeal
witi-be-geverned-by-chapter-75-01-03-

History: Effective November 1, 1985; amended effective July 1, 1993;
amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03

Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-85. Cost allocation. Where Direct costing of allowable
costs must be used whenever possible. If services of a facility are
Jointly used for maintenance, service, administration, or nonallowable
activities, the facility must shall allocate the cost by using a method
which reflects the most reasonable cost based on the data available.
Basie-atiecatien Allocation methods iretude: described in this section
must be used.

1. Salaries--must--Be--a}leecated--based--en-time-studies-er-ether
reasenabie-metheds: Salaries that cannot be reported based on
direct costs are to be allocated using time studies. Time
studies must be preapproved by the department and must be
conducted at Teast semiannually for a two-week period or
quarterly for a one-week period. The time study must
represent a typical period of time when employees are
performing normal work activities in each assigned area of
responsibility. Allocation percentages based on the time
studies are to be used starting with the next pay period
following completion of the time study or averaged for the
report year. The methodology used by the facility may not be
changed without approval by the department.

2. Housekeeping costs must be allocated based on usable square
footage.

3. Property and plant costs must be allocated based on usable
square footage.

4, Administration costs must be allocated on the basis of

percentage of the total direct cost of the activity to the
total costs ether-than, excluding administration.
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Fringe benefits must be allocated based on the ratio of

salaries to total salaries.

Dietary costs and food must be allocated based on meals

served.

Vehicle expenses must be allocated based on mileage logs.

Mileage logs must include documentation for miles driven and
the purpose of travel. If sufficient documentation is not
available to determine to which cost category vehicle expenses
are to be allocated, vehicle expenses must be assigned to
administration.

Costs not direct costed, or allocable using methods identified

History:

in _subsections 1 through 7, must be included as administration
costs.

Effective November 1, 1985; amended effective March 1, 1999,

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-63-15-06. Private pay rates.

1.

The department's foster care maintenance rate wiil and service
rate, combined, must not exceed the usual and customary rate
charged to private pay or other public pay residents. Ameunts
paid-by-the-department-in-exeess-ef-the--usual--and--eustemary
private--er--ether--publie--pay-rate-must-be-reimbursed-te-the
department s

If the established rate exceeds the rate charged to

History:

nondepartmental or private pay clients for a service, on any
given date, the facility shall immediately report that fact to
the department and charge the department at the lower rate.
If payments were received from the department at the higher
rate, the facility shall refund the overpayment within thirty
days. The refund must be the difference between the
established rate and the lowest rate charged to nondepartment
or_private pay clients times the number of department client
days paid during the period in_ which the established rate
exceeded the nondepartmental or private rate, plus interest
calculated at two percent over the Bank of North Dakota prime
rate on any amount not refunded within thirty days. Interest
charges on these refunds are not allowable costs.

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-83-15-07. Maintenanee-rate Allowable costs for maintenance and
administration.
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1.

Reimbursab}e--eests Maintenance rate. Costs includable in the
rate for room and board include those described in this
subsection, unless limited by section 75-03-15-09+.

a.

as

-

g3

Salary and fringe benefits for direct care personnel,
which must be limited to the-feliewing:

(1) ©re---superviser---ef--heuseparents The child care
workers' supervisor:;

(2) Heuseparents: Child care workers;

(3) Relief heuseparents: child care workers;

d---Aides-

e
f:
gr
= b.

r o

=

E

E*

(4) Cookss;

(5) Janitors and housekeepers:; and

(6) Laundry.

Food. Actual food costs. The value of donated food may
not be included in food costs.

Operating supplies. The cost of supplies necessary to
maintain the household for the residents. Costs include
sueh--items--as cleaning supplies, paper products, and
hardware supplies.

Personal supplies and allowances. The cost of supplies
used by an individual resident, including medicine chest
supplies, personal hygiene items, sanitary needs, and ef
moneys given periodically to residents for personal use.
Personal supplies and allowance does not include payment,
whether in cash or in kind, for work performed by the
resident or for bonuses or rewards paid based on behavior.

School supplies. The cost of school supplies, books,
activity fees, class dues, and transportation to school.
€ests---related---te---facility--operated--seheets--er--te
eerrespendenee-eeurses-are-unatiewabies

Clothing. The cost of clothing to maintain a resident's
wardrobe.

Recreation. Costs incurred for providing recreation to
the residents, including magazine and newspaper
subscriptions, sports equipment, games, dues for clubs,
and admission fees to sporting, recreation, and social
events.
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Utilities. The cost of heat, 1lights, water, sewage,
garbage, and common area cable TV.

Telephone. The cost of local service to the living
quarters. Long distance calls are allowable only if
specifically identified as being related to maintenance
and are not service or administrative in nature. Mebiie
Vehicular phone costs witi-ret-be are not allowable.

Repairs. The cost of routine repairs and upkeep of
property and equipment used for the residents. Majer
repair---€ests--in--exeess--of--one--thousand--dettars--en
equipment--er--buildings--must--be--capitalized:---1f--the
repairs-cannet-be-directly-asseciated-with-the-matntenanece
ef-a-resident;-a-generally-aceepted-method--of--atiocatien
sueh--as-machtne-heurs-er-square-footage-may-be-used- All
repair or maintenance costs in excess of five thousand
dollars per project on equipment or buildings must be
capitalized and depreciated over the remaining useful Tife
of the equipment or building or one-half of the original
estimated useful life, whichever is greater.

Travel. All costs related to transporting residents,
exclusive of evaluations and social service activities.
Transportation costs may include actual vehicle expenses
or actual costs not to exceed the maximum-mileage-and--per
diem--patd--te--state--empieyees amount established by the
internal revenue service.

keasesfrentals Leases and rentals. The cost of leasing
assets from a nonrelated organization. If the lease cost
cannot be directly associated with a function, an
allocation must be made 1in accordance with section
75-03-15-05.

Depreciation expense. Depreciation expense on all
capitalized equipment and property which was not donated
or purchased with funds made available through other
government programs or grants is allowable. Equipment-ard
preperty--Raving--a-eest-in-exeess-of-ene-thousand-detitars
and--a--useful--}ife--of--mere--than--ene--year--must---be
capitalized---and---depreciated:----Bepreciation--witi--be
caleulated-using-the-straight-1ine--methed:---bBepreeiatien
6R---preperty--and--equipment--not--used--setety--for--the
maintenanee-ef-residents-must-be-aliecated--in--aeceordanece
with-seetien-75-03-15-05+

Insurance. €est The cost of insuring property and
equipment used in the maintenance of residents and
liability insurance for direct care staff.

Medical. Costs for necessary medical-related items for
residents which are not covered by insurance or
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governmental medical care programs, provided that facility
records demonstrate that reasonable attempts have been
made to secure sueh insurance or program benefits. Costs
may include resident physical examinations, drugs, dental
work, corrective appliances, and required medical care and
treatment.

16- p. Administration. Costs of administration which do not

exceed limitations, provided that the department, in its
discretion, may exclude costs of administration based upon
a lack of appropriated funds.

Administration costs. Unless limited by section 75-03-15-09,

administration costs are allocated in accordance with section
75-03-15-04, subsection 4 of section 75-03-15-05, and this
subsection. Costs for administration include only those
allowable costs for administering the overall activities of
the facility identified as follows:

a. Compensation for administrators, accounting personnel,
clerical personnel, secretaries, receptionists, data
processing personnel, purchasing personnel, and security

personnel ;

b. Office supplies and forms;

c. Insurance, except property insurance directly identified
to other cost categories, and insurance included as a
fringe benefit;

d. The cost of telephone service not specifically included in
other cost categories;

e. Postage and freight;

f. Professional fees for legal, accounting, and data
processing;

g. Central or home office costs;

h. Personnel recruitment costs;

i. Management consultants and fees;

j. Dues, license fees, and subscriptions;

k. Travel and training not specifically included in other
costs categories;

1. The cost of heating and cooling, electricity, and water,
sewer, and garbage for space used to provide
administration;
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History:

m. The cost of routine repairs and maintenance of property
and equipment used to provide administration;

n. The cost of plant operation and housekeeping salaries and
fringe benefits associated with the space used to provide
administration;

0. Property costs. Depreciation, interest, taxes, and lease
costs on equipment and buildings for space used to provide
administration;

p. Startup costs; or

g. Any costs that cannot be specifically classified or

assigned as a direct cost to other cost categories.

Effective November 1, 1985; amended effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-08. Service rate.

I

History:

A

service rate for the facility shat? must be established

based on census and allowable social service costs. Costs
which may be included in the social service rate determination

are:

a.

Salaries and fringe Dbenefits for social workers,
psychologists, psychiatrists, nursing, and other
professional social service staff:;

Staff development for the professional social service
staff-; and

Travel and phone costs related to evaluations and social
service activities.

The established rate shal} must be the lesser of the actual
costs of providing the social services in the facility or the
monthly amount authorized by the department.

Effective November 1, 1985; amended effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-83-15-09. Nonallowable costs. Nonallowable costs includes-but
are-net-limited-to:

1

Administrative costs, overhead, and other expenses paid on
behalf of employees who are not direct care personnel:;
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10.

11.

12.
13.
14.
15.

16.

17.

Advertising, except for reasonable advertising costs for
employee recruitment, and public relations expenses:;

Any cost which has not actually been incurred by the facility,
including the value of donated goods and services:;

Bad debt expemrse: expenses;

Costs incurred solely to enhance income from investments:;
Costs of securing contributions or donations:;

Costs related to income-producing activities, includings-but
ret-}imited-te; farms, rodeos, grass cutting services, or

gaming, whether or not the activity is profitables;

Depreciation costs for idle facilities except when sueh the
facilities are necessary to meet caseload fluctuations=:;

Dues and subscriptions for employees:;

Fines and penalties resulting from failure to comply with
federal, state, and local laws:;

Interest expense on borrowed funds or finance and late
chargesz;

Recreational costs for activities, including staff only:;
Religious salaries, space, and supplies=;

Research and development costs:;

Taxes, including federal and state income taxes, special
assessments which must be capitalized, taxes from which
exemptions are available, self-employment taxes, and taxes on
property not used in providing maintenance for the resident:;

Yfetephone Any telephone costs, including mobile phone, car
phone, cellular phone, and beeper costs attributable to

personal usage by residents and employees:;

Costs related to facility-operated schools or to

18.

correspondence courses; and

Any costs unrelated to providing services to residents.

History:

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2
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75-03-15-106. Offsetting--ef-revenues Revenue offsets. Avaiiabile
revendes--frem--third--parties;--exelusive--of--gifts;---denatiens;---er
memer+ats;--will--be--used--te--offset--eosts--prier--te--determining--a
reimbursement-rater---Eosts-commonty-effset-by-reventes-inetude;-but--are
Ret--1imited-te+ Facilities shall identify income to offset costs, where
applicable, so that state financial participation does not supplant or
duplicate other funding sources. Any income, whether in cash or in any
other form which is received by the facility, with the exception of the
established rate and income from payment made under the Job Training
Partnership Act, must be offset up to the total of the appropriate
actual costs. If actual costs are not identifiable, income must be
offset in total to the appropriate cost category. If costs relating to
income are reported in more than one cost category, the income must be
offset in the ratio of the costs in each of the cost categories.
Treatment appropriate to some sources of income are provided in this
section:

1. Clothing. Facilities receiving initial clothing allowances
separately from the state or other sources must shall reduce
costs by the amount of the reimbursement.

2. Food income. Facilities receiving reimbursements revenue for
food and related costs from other programs, sueh-as including
the United States department of agriculture or the department
of public instruction;-must or amounts from or paid on behalf
of employees, guests, or other nonclients for meals or snacks
shall reduce allowable food costs by the revenue received. #f
the--agenrey-making-the-reimbursement -permits-an-administrative
eost;-that-ameunt-witi-net-be-offset:

3. Insurance vreeeveries recovery. Any amount received from
insurance for a loss incurred shat? must be offset against
€osts--reperted--in--the--eurrent--year-to-the-extent-ef-eosts
allewed-in-prier-er-eurrent-year-fer-sueh-1ess the appropriate
cost category, regardless of when the cost was incurred, if
the facility did not adjust the basis for depreciable assets.

4. Refunds and rebates. Any refund or rebate received for a
reported cost must be offset against the appropriate cost.

5. Transportation income. ARy--reimBursement-ef-transpertatien
eosts-inetuded--in--the--faeitityls--eost--statement--must--be
offset: Any amount received for use of the facility's
vehicles must be offset to transportation costs.

6. Vending income. Income from the sale of beverages, candy, or
other items must be offset to the cost of the vending items
or, if the cost is not identified, all vending income must be
offset to maintenance costs.

7. Gain on the sale of assets. Gain from the sale of an asset
must be offset against depreciation expenses.
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Rental income. Revenue received from outside sources for the

use of facility buildings or equipment must be offset to
property expenses.

Grant income. Grants, gifts, and awards from the federal,

10.

state, or local agencies must be offset to the costs which are
allowed under the grant.

Other cost-related income. Miscellaneous income, including

11

amounts generated through the sale of a previously expensed
item, e.g., supplies or equipment, must be offset to the cost
category where the item was expensed.

Other income from government sources. Other income to the

History:

facility from local, state, or federal units of government may
be determined by the department to be an offset to costs.

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-11. Related organization.

1,

2.

Costs applicable to services, facilities, and supplies
furnished to a previder facility by a related organization
shat? may not exceed the Tlower of the eest costs to the
related organization or the price of comparable services,
facilities, or supplies purchased elsewhere primarily in the
local market. Previders-must The facility shall identify such
related organizations and costs #R, and allocations must be
submitted with the cost report. Ar-apprepriate--statement--ef
eosts-and-a}tlecations-must-be-submitted-with-the-eest-reports:
Fer--eest--reperting--purpeses;--management---fees---witi---be
eonsidered-administrative-eostss

A--ehain--erganizatien--eonsists--ef--a--greup--ef-twe-er-mere
pregram-entities-whieh-are-ewned;-}eased;-er-through-any-ether
deviee;-contrelied-by-ene-business-entitys

3:--Heme--offices--of--chain--erganizatiens--vary-greatly-in-sizes

Rumber-ef-1ecations;-staff;-mede-of-operations;--and--serviees
furrished--te--their--member--faeilities:---Although--the-home
effice-of-a-ehain-is-nermatiy-net-a-previder-in-itself;-it-may
furRish--te-the-individual-previder;-eentral-administration-or
ether-serviees-sueh--as--eentratized--aceounting; --purehas+ngs
persenne};--er--management--servieess---ORty-the-heme-offiee's
aetHa}-eest-ef-previding-sueh-serviees-is--inetudable--in--the
previderis--allewable--eests--under-the-pregram:--ARy-serviees
previded-by-the-heme-office-whieh-are--inetuded--+n--eests--as
payments---te---an--eutside--previder--wil}--be--eensidered--a
dup}ication-of-eosts-and-nret-be-atlewed: A facility may lease
buildings or equipment from a related organization. In that
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History:

case, the rent or lease expense paid to the lessor is
allowable in an amount not to exceed the actual costs
associated with the asset if the rental of the buildings or
equipment is necessary to provide programs and services to
clients. The actual costs associated with the asset are
limited to depreciation, interest, real estate taxes, property
}nsurance, and plant operation expenses incurred by the
essor.

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-63-15-12. Rental--expense-paid-te-a-related-erganizatien Home
office costs.

1.

A--previder--may--iease-a-faeility-from-a-related-erganizatien
within-the-meaning-ef-the--prineiples--of--reimbursement----1n
sueh--a--ease;--the-rent-paid-te-the-lesser-by-the-provider-is
Rret-atlewabie-as--a--eest----Fhe--eest--of--ewnership--ef--the
faetlity-would;-hewever;-be-an-allewable-eost-te-the-previder:
Generatily;-these-wenid-be-eests--sueh--as--depreciations--reat
estate--taxes;--and--ether-expenses-attributable-te-the-1eased
faetlity---The-effeet-is-to-treat-the-faetlity--as--theugh--it
were--ewned-bBy-the-previder:--Therefore;-the-ewneris-equity-in
the-leased-assets-is-inetudable-in-the-equity-capital--of--the
previder: Home offices of chain organizations vary greatly in
size, number of locations, staff, mode of operations, and
services furnished to member facilities. Although the home
office of a chain is normally not a facility in itself, the
home office may furnish to the individual facility central
administration or other services, including centralized
accounting, purchasing, personnel, or management services.
Only the home office's actual costs of providing these
services are includable in the facility's allowable costs
under the program.

in--erder--to-be-eonsidered-an-aliewable-eost;-the-home-office
eests-must-be-directiy-retated-to-these-serviees-performed-for
individual--previders--and--relate--te--elient--servieess---An
apprepriate-share-ef-indirect-eosts-witl-alse--be--eensidered-
Beeumentation-as-te-the-time-spent;-the-serviees-provided;-the
heur}y-valuatien-ef-serviees;-and-the-allecation--methed--used
must--be--avaitable--te-substantiate-the-reasenableness-ef-the
eost: Costs that are not allowed in the facility may not be
allowed as home office costs that are allocated to the

facility.

Any service provided by the home office which is included in

costs as payments by the facility to an outside vendor or
which duplicates costs for services provided by the facility
is considered a duplication of costs and is not allowed.
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4., If the home office makes a loan to or borrows money from one
of the components of a chain organization, the interest paid
is not an allowable cost and interest income is not used to
offset interest expense.

History: Effective November 1, 1985; amended effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-12.1.  Startup costs. In the first stages of operation,
a new facility incurs certain costs in developing the ability to care
for clients prior to admission. Staff is obtained and organized, and
other operating costs are incurred during this time of preparation which
cannot be allocated to client care during that period because there are
no clients receiving services. These costs are commonly referred to as
startup costs. The startup costs are to be capitalized and must be
recognized as allowable administration costs amortized over sixty
consecutive months starting with the month in which the first client is
admitted.
History: Effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-13. Taxes.

1. Gemera}:---Faxes--assessed-against-the-previder;-in-aceerdanee
with-the-levying-enactments-ef-the-several--states--and--tewer
levels--ef-government-and-for-which-the-previder-is-1iable-for
payment;-are-aliewable-eests:--Fax--expense--may--net--ineiude
finess;--penalties;--er--these--taxes--1isted--in-subseetion-2=
Taxes assessed against the facility in accordance with the
levying enactments of several states and lower levels of
government and for which the facility is liable for payment
are allowable costs, except for those taxes identified as
unallowable in section 75-03-20-09.

2. Taxes--nret--allewable--as--eests---FThe-fellewing-taxes-are-net
aliewable-as-eests:

a---Federal--ineome--and--exeess--profit--taxes;-+netuding-any
tnterest-er-penatties-patd-thereens

b:--State-er-lecal-inecome-and-exeess-prefit-taxess

€---Faxes---in--eonnection--with--finaneing;--refinaneings--or
refunrding-eperation;-sueh-as--taxes--+A--the--issHanee--of
benrds;---preperty--transfers;--issuanee--or--transfers--of
steeks;-eter---Generally;-these-eests-are-either--amertized
ever--the--}1ife--of-the-seeurities-er-depreciated-ever-the
}ife-of--the--asset:---They--are--net--recegnized--as--tax
expenses
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d:---Faxes-frem-which-exemptions-are-avaitabte-te-the-previder:

er--Speetat---assessments--en--tand--whieh--represent--eapital
improvements;-sHeR-as-sewerss-waters-and-pavements;-sheuid
be-capitalized-and-may-be-depreciated:

f:--Taxes--en--preperty--whieh-is-net-used-+n-the-previsien-of
eovered--serviees: Whenever exemptions to taxes are
legally available, the facility shall take advantage of
exemptions. If the facility does not take advantage of
available exemptions, the expense incurred for taxes may
not be recognized as an allowable cost under the program.

Special assessments in excess of one thousand dollars, which

History:

are paid in a lump sum, must be capitalized and depreciated.
Special assessments not paid in a lump sum may be expensed as
billed by the taxing authority.

Effective November 1, 1985; amended effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-13.1. Depreciation.

1,

General principles. Ratesetting principles require that

payment for services must include depreciation on all
depreciable type assets that are used to provide necessary
services. This includes assets that may have been fully or
partially depreciated on the books of the facility, but are in
use at the time the facility enters the program. The useful
lives of these assets are considered to be ongoing and
depreciation calculated on the revised extended useful life is
allowable. Likewise, a depreciation allowance is permitted on
assets that are used in_a normal standby or emergency
capacity. I1f any depreciated personal property asset is sold
or disposed of for an amount different than its undepreciated
value, the difference represents an incorrect allocation of
the cost of the asset to the facility and must be included as
a gain or loss on the cost report.

Depreciation methods.

a. The straight-line method of depreciation must be used.
A1l accelerated methods of depreciation, including
depreciation options made available for income tax
purposes, such as those offered under the asset
depreciation range system, are unacceptable. The method
and procedure for computing depreciation must be applied
on a basis consistent from year to year, and detailed
schedules of individual assets must be maintained. If the
books of account reflect depreciation different from that
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submitted on the cost report, a reconciliation must be
prepared by the facility.

b. Facilities shall use a composite useful life of ten years
for all equipment and land improvements and four years for
vehicles. Buildings and improvements to buildings are to
be depreciated over the length of the mortgage or a
minimum of twenty-five years, whichever is greater.

Acquisitions.

a. If a depreciable asset has, at the time of its
acquisition, a historical cost of at least one thousand
dollars for each item, the cost must be capitalized and
depreciated over the estimated useful 1ife of the asset,
except as provided for in subsection 3 of section
75-03-15-13. Costs, including architectural, consulting
and legal fees, and interest, incurred during the
construction of an asset, must be capitalized as a part of
the cost of the asset.

b. All repair or maintenance costs in excess of five thousand
dollars per project on equipment or buildings must be
capitalized and depreciated over the remaining useful life
of the equipment or building or one-half of the original
estimated useful life, whichever is greater.

Recordkeeping. Proper records must provide accountability for

the fixed assets and must also provide adequate means by which
depreciation may be computed and established as an allowable
client-related cost. Tagging of major equipment items is not
mandatory, but alternate records must exist to satisfy audit
verification of the existence and location of the assets.

Donated assets. For purposes of this chapter, donated assets

may be recorded and depreciated based on their fair market
value. If the facility's records do not contain the fair
market value of the donated asset as of the date of the
donation, an appraisal must be made. The appraisal must be
made by a recognized appraisal expert and must be accepted for
depreciation purposes. The facility may elect to forego
depreciation on donated assets, thereby negating the need for
a fair market value determination.

Basis for depreciation.

a. Determination of the cost basis of a facility and its
depreciable assets, which have not been 1involved in any
programs which are funded in_whole or in part by the
department, depends on whether or not the transaction is a
bona fide sale. If the issue arises, the purchaser has
the burden of proving that the transaction was a bona fide
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sale. Purchases where the buyer and seller are related
organizations are not bona fide.

(1) If the sale is bona fide, the cost basis must be the
cost to the buyer.

(2) If the sale is not bona fide, the cost basis must be
the seller's cost basis less accumulated
depreciation.

b. The cost basis of a facility, including depreciable assets
which are purchased as an ongoing operation, must be the
seller's cost basis less accumulated depreciation.

c. The cost basis of a facility, including depreciable assets
which have been used in any programs which are funded in
whole or in part by the department, must be the cost basis
used by the other program less accumulated depreciation.

d. Sale and Jleaseback transactions must be considered a
related party transaction. The cost basis of a facility,
including depreciable assets purchased and subsequently
leased to a provider who operates the facility, must be
the seller's cost basis less accumulated depreciation.

History: Effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-14. Cost allowability and limitations. Any questions
regarding cost allowability and Timitations w#}i--be are governed by
title IV-E of the Social Security Act [42 U.S.C. Seetiem section 670, et
seq.] and 45 CFR part 74, unless further limited by this chapter. The
department  sets rates under  this chapter for not for profit
organizations only and purchases group home and residential child care
facility services for children in foster care only from facilities in
North Dakota for which rates have been set under this chapter.

History: Effective November 1, 1985; amended effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-63-15-15. Variance. Upon written application, and good cause
shown to the satisfaction of the department, the department may grant a
variance from the provisions of this chapter upon sueh terms as the
department may prescribe, except no variance may permit or authorize a
danger to the health or safety of the residents of a heme facility and
no variance may be granted except at the discretion of the department.
A refusal to grant a variance is not subject to a request for
reconsideration or an appeal.
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History:

Effective November 1, 1985; amended effective March 1, 1999.
General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2

75-03-15-16. Reconsiderations and appeals.

1. Reconsiderations.

a. A facility dissatisfied with the final rate established
shall request a reconsideration of the final rate before a
formal appeal may be made. Any requests for
administrative reconsideration must be filed with the
department within thirty days of the date of the rate
notification.

b. The department shall make a determination regarding the
reconsideration within forty-five days of receiving the
reconsideration filing and any requested documentation.

2. Appeals. A facility dissatisfied with the final rate
established may appeal upon completion of the reconsideration
process as provided for in subsection 1. This appeal must be
filed as provided under chapter 75-01-03.

History: Effective March 1, 1999.

General Authority: NDCC 50-06-16, 50-11-03
Law Implemented: NDCC 50-06-05.1, 50-11-03.2
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CHAPTER 75-03-16

AGENCY SYNOPSIS: The department proposed rules amending North Dakota
Administrative Code Chapter 75-63-16, Licensing of Group Homes and
Residential Child Care Facilities, and conducted a public hearing on
those rules on April 22, 1998, and received written comment on those
proposed rules until the end of the day on May 26, 1998.

75-03-16-01, Definitions: This section is amended to add a definition
of "utilization review".

75-03-16-02, Effect of License: This section is amended to specify that
a new license may be issued for a period not to exceed two years, to
specify circumstances where the initial licensure is for one year, and
specify the circumstances in which the Department may issue a license
without inspecting the facility's buildings, grounds, and equipment.

75-03-16-02.1, Application for License: This new section describes the
manner in which a facility must apply for a license and declares an
application withdrawn if the applicant fails to submit all required
documentation within sixty days of notification that the application is
incomplete.

75-03-16-02.2, Provisional License: This new section authorizes the
issuance of provisional licenses to facilities that do not comply with
applicable standards.

75-03-16-02.3, Correction Orders: This new section specifies times
within which a facility must correct specified types of deficiencies,
and provides for an extension.

75-03-16-02.4, Fiscal Sanctions: This new section identifies fiscal
sanctions for failing to comply with correction orders, or for specified
types of violations of standards.

75-03-16-02.5, Denial or Revocation of Licensor Endorsement: This new
section authorizes denial or revocation of a facility license or an
endorsement to operate an outbased program, and specifies that a
facility subject to a denial or revocation must wait 180 days before
reapplying.

75-03-16-03, Organization and Administration: This section is amended
to correct grammatical errors, to add requirements for written policies
and descriptions of employee and nonemployee positions, and to require
liability insurance.

75-03-16-04, Financial Records and Reports: This section is amended to

require a facility to submit a projected budget along with an
application for a change in licensed capacity.
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75-03-16-05, Personnel Records: This section 1is amended to correct
grammatical errors and to add a requirement for individual personnel
records on criminal background checks and documentation of required
licenses or qualification for the position or tasks assigned to the
employee.

75-03-16-06, Facility Administrator: This section is amended to specify
that facilities licensed for ten or more children must employ a full-
time administrator, and that smaller facilities must employ an
administrator at least half time.

75-03-16-07, Program Director: This section is amended to relax the
qualifications for a program director and allow people with several
professional backgrounds to so act.

75-03-16-08, Social Service Staff: This section is amended to correct
some nonsubstantive errors and to relax social service staff
requirements to permit persons other than social workers to engage in
this work.

75-03-16-09, Social Service Staff Supervision: This section is amended
to clarify the role of a social service staff supervisor and corrects
nonsubstantive errors in the rule.

75-03-16-10, Child Care Staff: This section is amended to delete a
requirement that child care staff provide annual verification of their
ability secured from a qualified medical professional. This section
also is amended to remove staffing requirements that now appear in
section 75-03-16-13, Minimum Staff Requirements.

75-03-16-11, Volunteers, Student Field Placements, and Internships:
This section is amended to require volunteers, student field placements,
and interns, to provide incident reports to the same extent other
employees must. This section is also amended to provide that these
individuals may not be counted as staff for purposes of meeting
staff-to-child ratios.

75-03-16-12, Personnel Policies: This section is amended to require
that a facility's personnel policy specifically prohibit sexual contact
between staff and children.

75-03-16-12.1, Criminal Conviction - Effect on Operation of Facility or
Employment by Facility: This new section describes the effect of a
criminal conviction on employment in the facility.

75-03-16-12.2, Employee Background Checks: This new section provides
for employment offers to prospective employees be made conditional upon
the employee's consent to and results of criminal background checks,
child abuse or neglect background checks, and motor vehicular operators'
background checks.

75-03-16-12.3, Staff Health Requirements: This new section describes
how the staff health must be adequate and also describes requirements
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that a facility have practices to avoid transmission of communicable
diseases.

75-03-16-13, Minimum Staff Requirements: This section is amended to
specify the numbers of program director staff, social service staff, and
child care staff necessary to adequately staff a facility.

75-03-16-14, Staff Development: This section is amended to require
specified minimum training for facility staff.

75-03-16-15, Child Abuse and Neglect: This section 1is amended to
require a facility to have procedures to assure the report of suspected
abuse or neglect.

75-03-16-16, Intake and Discharge Committee: This section is amended to
describe the duties and functions of committees responsible for
determining if a child is appropriate to enter or remain at the
facility.

75-03-16-17, Case Plan: This section is amended to specify requirements
for the development of a case plan and the individualized plan of care.

75-03-16-18, Interstate Compact on the Placement of Children: This
section is amended to require that a facility admitting students from
out of state have arrangements sufficient to assure a lawful return of
the child after discharge.

75-03-16-19, Law Enforcement Notification: This section is amended to
improve grammar.

75-03-16-20, Programs and Services: This section is amended to correct
grammatical errors and make other nonsubstantive changes.

75-03-16-21, Case File: This section is amended to correct grammatical
errors, make other nonsubstantive changes, and allow periodic file
reviews to be done by a utilization review committee.

75-03-16-22, Religious Opportunities: This section is amended to
correct grammatical errors.

75-03-16-23, Medical Care: This section is amended to require a
comprehensive written plan to provide routine and emergency medical
care, require first-aid supplies, and require effective controls of
medications and serious communicable disease transmission.

75-03-16-24, Food and Nutrition: This section is amended to require
compliance with Health Department standards for food handling.

75-03-16-25, Children's Needs: This section is amended to require a

facility to assure that children's basic needs for hygiene and privacy
are accommodated. ;
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75-03-16-26, Discipline: This section is amended to require a facility
to establish written policies concerning discipline and 1limit the types
of discipline that may be applied.

75-03-16-26.1, Use of Isolation or Physical Restraint: This new section
requires documentation of the use of isolation or physical restraint on
a child.

75-03-16-26.2, Use of Mechanical Restraints - Limitations: This new
section specifies that mechanical restraints may be used only to
transport a child from the facility, and requires that mechanical
restraints be used only by trained staff.

75-03-16-27, Confidentiality: This section is amended to limit the use
of the children's identity or image for fundraising, publicity, or
illustrative purposes and to specify requirements for maintaining
information about children in a confidential manner.

75-03-16-28, Education: This section is amended to improve grammar.

75-03-16-28.1, Water Safety: This new section describes requirements
for safe aquatic activity.

75-03-16-29, Buildings, Grounds, and Equipment: This section is amended
to provide for heating system inspection, to require children to be
advised of evacuation procedures, and to delete provisions that are now
detailed in other new sections.

75-03-16-30, Variance: Amendments to this section clarify that granting
a variance is discretionary.

75-03-16-46, Outbased Program Activities: This section is amended to
conform to style guidelines.

75-03-16-61, Emergency and Safety Procedures - Communications: This
section is amended to conform to style guidelines.

75-03-16-62, Transportation for Outbased Programs: This section is
amended to conform to style guidelines.

75-03-16-64, Outbased Program Participant's Clothing and Personal Needs:
This section is amended to conform to style guidelines.

75-03-16-01. Definitions. As used in this chapter:

1. "Department" means the North Dakota department of human
services.

2. "Facility" means a residential child care facility or group
home.

3. "Out-based program" means a sequence of planned activities
designed to provide therapeutic outdoor physical,
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environmental educational, athletic, or other activities
which:

a. Involve physical and psychological challenges;
b. Are designed to:
(1
(2

) Stimulate competence and personal growth;

) Expand individual capabilities;

(3) Develop self-confidence and insight; or

(4) Improve interpersonal skills and relationships; and

c. Take place in a setting of twenty-four-hour participant
supervision.

4, "Participant" means a child participating in an out-based
program.

5. "Solo activity" means an experience in which an individual
cares for himself or herself in a solitary setting away from
others, but under staff supervision.

6. "Utilization review" means a process that applies established
criteria to evaluate the services provided in terms of cost-
effectiveness, necessity, and effective use of resources.

History: Effective July 1, 1987; amended effective January 1, 1995;
March 1, 1999.

General Authority: NDCC 50-11-03

Law Implemented: NDCC 50-11-03

75-03-16-02. Effect of license. Uper-a-finding-by-the-department
of-the-applicantis--complianee--with--the--previsiens--ef--Nerth--Baketa
Eentury--code--chapter--50-11--and--this--chapter;-the-applicant-must-be
issued-a-residential-ehild-care-facility-or--greup--heme--1icenses---Fhe
tieense---is--in--foree--and--effeet--for--a--peried--of--ene--year;--is
rentransferable;-and-is-valid-enty-en-sueh-premises-as-are-indicated--oen
the-}ieenses

1. A facility license is in force and effect for the period
stated thereon, not to exceed two years, is nontransferable,
and is valid only on the premises and for the number of
children indicated on the license.

2. For a facility not licensed to provide foster care services on
July 31, 1998, a licensed facility that changes its
programming philosophy or ownership, or a provisionally
licensed facility upon issuance of an unrestricted license:
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a. The initial period of licensure is one year;

b. The license may be renewed for a second one-year period if
the facility successfully completes a program review and
certifies compliance with all other licensing rules and
requirements;

c. The license may be renewed for a third one-year period if
the facility successfully completes a licensing study; and

d. Thereafter, the facility or home may be eligible for a
two-year license.

3. The department may, in its sole discretion, issue a license
without inspecting a facility's buildings, grounds, and
equipment, if the department finds that:

a. The facility was inspected and complied with the
provisions of this chapter and of North Dakota Century
Code chapter 50-11 regarding buildings, grounds, and
equipment in the preceding year; and

b. The facility is otherwise eligible to receive a license.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-01, 50-11-02

75-03-16-02.1. Application for license.

1. An application for a facility license must be submitted to the
department. Application must be made in the form and manner
prescribed by the department. The department may require such
information or documentation, or both, as it deems necessary
or appropriate.

2. For purposes of time limits for approval or denial, an
application is received by the department when all required
information and documents have been received by the
department. The department shall not1fy an applicant if an
application is incomplete.

3. The department may declare an application withdrawn if an
applicant fails to submit all required documentation within
sixty days of notification of incompleteness.

History: Effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-01, 50-11-02, 50-11-03

75-03-16-02.2. Provisional license.
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A provisional license must:

a. Prominently state that the facility has failed to comply
with applicable standards and regulations of the

department;

b. State that the items of noncompliance are set forth on a
document available upon request from the facility's
operator or supervisor: and

c. Expire at a set date not to exceed one year from the date
of issuance.

The department shall exchange a provisional license for an

unrestricted license, which bears the exchange date, upon the
facility's demonstration of compliance, satisfactory to the
department, with all applicable standards and regulations.

A provisional 1license may be issued only to an applicant who

has acknowledged, in writing, the factual and legal basis for
the violation.

Any provisional license must be accompanied by a written

statement of violation signed by the director of the division
of children and family services, or the department's designee.

Subject to the exceptions contained in this section, a

History:

provisional license entitles its holder to all the rights and
privileges afforded the holder of an unrestricted license.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02.2

75-03-16-02.3. Correction orders.

1.

The following time periods are allowed for correction of

violations of North Dakota Century Code chapter 50-11 or this
chapter:

a. For a violation that requires an inspection by a state
fire marshal or local fire department authorized pursuant
to section 75-03-16-40, five days;

b. For a violation that requires substantial remodeling,
construction, or change to a building, sixty days; and

c. For all other violations, twenty days.

The department may require immediate correction of a violation

that threatens the life or safety of a resident.
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All time periods under this section commence on the third day

after the department mails notice of the correction order to
the facility.

Upon written request by the facility and upon showing need for

History:

an extension created by circumstances beyond the control of
the facility and that the facility has diligently pursued
correction of the violation, the department may grant
extensions of time to correct violations.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-02.4. Fiscal sanctions.

: 8

The department shall assess the following fiscal sanctions for

each day that a facility remains out of compliance with a
correction order after expiration of the time for correction
of deficiencies:

a. For violations that endanger the health or safety of
residents, a maximum of twenty-five dollars per day;

b. For violations of minimum staff requirements, a maximum of
twenty-five dollars per day;

c. For violations of the prohibitions contained in section
75-03-16-26, a maximum of twenty-five dollars per day; and

d. For all other violations, a maximum of ten dollars per
day.

The levy of a fiscal sanction does not preclude the

History:

department's pursuit of other actions, including provisional
1icensure, injunction, and license revocation.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-02.5. Denial or revocation of license or endorsement.

|

A facility license or an endorsement to operate an out-based

program_may be denied or revoked under the terms and
conditions of North Dakota Century Code sections 50-11-02,
50-11-07, and 50-11-08.

A facility whose application for license or an endorsement has

been denied or revoked may submit a new application no sooner
than one hundred eighty days after the date of denial or
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History:
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

revocation. A facility is bound by the denial or revocation
of a predecessor facility's application or endorsement, unless
the facility shows substantial change in the facility's
administration, statement of purpose, and program.

Effective March 1, 1999.

75-63-16-03. Organization and administration.

1.

[™

4

Al}--faettities-must Each facility shall have a governing body
that is responsible for the operation, policies, activities,
and practice of the facility. For purposes of this chapter:

a. Where If the facility is owned by a corporation, the board
of directors of that the corporation must-be--regarded--as
is the governing body=; A

b. Where If the facility is owned by a partnersh1p, the
partners must-be-regarded-as are the governing bodys;

c. Where If the facility is owned by a sole proprietor, the
proprietor must-be-regarded-as is the governing body-; and

d. If the facility is owned by a Timited liability company,
the board of governors is the governing body.

A1l partnerships and sole proprietorships must have an
advisory committee consisting of no less than five members who
are not relatives of the proprietor or partrership any
partner. The advisory committee must shall meet at least once
a year.

A}l-faeilities Each facility shall provide the department with
the names and addresses of the members of the governing body
and any advisory committee within thirty days after the
member's selection.

The governing body shall:

a. Adopt a written statement of the purpose and philosophy of
the facility.

b. Adopt written policies for the facility regarding
personnel, nondiscrimination, admission and discharge, and
discipline, program services, and smoking.

A--eepy--of--these The facility shall submit copies of all
required policies must-be-submitted to the department with the
application for 1license and must--be shall maintain all
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required policies on file at the facility or other designated
location within the state of North Dakota.

A1l statements and policies required by this chapter must be

in writing.
Each facility shall identify to the department all employee

and nonemployee positions, using the titles and duties
described in this chapter. For purposes of internal
operations, a facility may use any definition or title for its
positions. All employees must be capable of performing
assigned duties.

Each facility shall carry general comprehensive liability

History:

General Authority: NDCC 50-11-03

insurance.

Meet Representatives of the facility shall meet on at least an
annual basis with the appropriate personnel of the department
to discuss the facility, its programs, and any other pertinent
issues that have-te-de-with-meeting concern the needs of the
children cared for in the facility.

Effective July 1, 1987; amended effective March 1, 1999.

Law Implemented: NDCC 50-11-02

75-63-16-64. Financial records and reports.

I8

History:

Where If a facility is owned by a corporation, the certificate
of incorporation must be on file at the facility or other
designated location within the state of North Dakota.

The facility: shall maintain complete financial records
regarding the facility. The financial books must be audited
annually by a certified or licensed public accountant. A copy
of the accountant's most recent annual report must be
submitted with the license application fer--iieense. The
annual audit report must be kept on file at the facility or
other designated location within the state of North Dakota.

A facility shall submit a projected twelve-month budget must
be-submitted-te-the-department based on predictable funds for
the forthcoming year of operation. A new facility shall have
funds or documentation of available credit sufficient to meet
the operating costs for the first twelve months. If a
facility applies for a change in licensed capacity, it shall
submit a projected budget reflecting the changed capacity.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02
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75-63-16-05. Personnel records.

p 3y

The facility shall maintain an individual personnel file on
each employee. The personnel file must includes--but--is--net
}imited-to;-ati-the-follewing:

: a. The application for employment; including a record of

previous employment; and the applicant's statement in
answer to the question, "Have you been convicted of a

crime?"z;
b. Annual performance evaluationssz;
c. First-aid training record:;
d. Cardiopulmonary resuscitation training records:;
e. Annual staff development and training record:;
f. Results of background checks for criminal conviction

record, motor vehicle operator's license record, and child
abuse or neglect record;

: g. Any other evaluation or background check deemed necessary

by the administrator of the facility-; and

h. Documentation of the status of any required license or
qualification for the position or tasks assigned to the

employee.

For purposes of subsection 1, "record" means documentation,

including, with respect to development or training
presentations, name of presenter, date of presentation, topic
of presentation, and length of presentation.

The facility shall maintain an individual personnel file on

each volunteer, student, or intern. The personnel file must
include:

a. Personal identification information; and

b. Results of background checks for criminal conviction
record, motor vehicle operator's license record, and child
abuse or neglect record.

The facility shall adopt a policy regarding the retention of

History:

personnel records.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02
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75-03-16-66. Facility administrator. The governing body of the
facility shall designate an administrator for the facility.

1.

History:

The responsibilities of the administrator must be clearly
defined in writing by the governing body of the facility. If
the facility is licensed for ten or more children, it shall
employ a full-time administrator onsite or in close proximity.
A facility may not employ an administrator less than half
time.

The administrator shall have a bachelor's degree in business
administration, social work, or a related behavior field, from
an accredited college or university.

The administrator shall assure that the facility provides
adequate supervision to all staff members who are working with
residents.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-63-16-07. Program director. The administrator shall hire or
designate a program director for the facility.

1.

The responsibilities of the program director must be clearly
defined in writing by the administrator. The duties of the
program director must be devoted to the provision of social

services. If supervisory duties are assigned, the program

director may only supervise personnel involved in treatment

activities.

The program director wi#ii--be--a-}ieensed;-eertified-seectal
worker-and--wil}--demenstrate--a--practiee--knewtedge--of--the
easewerk-preeess: must be:

a. A licensed, certified social worker (MSW) with at least

one year of clinical experience;

b. A doctor of philosophy or master of science degreed
psychologist with at least one year of clinical

experience;

c. A Tlicensed addiction counselor who has a bachelor of arts
degree in a social or behavioral science with at Jleast
three years of clinical experience;

d. An individual possessing a master's degree in a clinical
discipline, such as a behavioral science with a clinical
focus, with at Jleast two years of supervised clinical

experience;
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History:
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

shall

e. An individual possessing a bachelor's degree in social
work with at least three years' clinical experience in a
licensed facility; or

f. An individual otherwise qualified and serving as that
facility's program director prior to August 1, 1998.

Effective July 1, 1987; amended effective March 1, 1999.

75-03-16-08. Social service staff. The admiristrater facility
hire or designate social service staff fer-the-faetiity.

™

ol

[

e

jo=

Ati-faettities A facility shall have sufficient social service
staff to meet minimum eR#}d--te--staff staff-to-child ratios
required by this chapter.

The duties and responsibilities of the social service staff
must be clearly defined in writing by-the-administrater.

Seeia}--serviee--staff--shall--serve--as-a-}1iaisen-between-the
facility-and-ether-communtty-resedreess

Social service staff responsible for the supervision of other
employees, volunteers, or students on field placement or
internship must be allowed sufficient time to perform sueh

supervision tasks.

Seetal Each social service staff person shall have, as a
minimum, a bachelor's degree in social work or a related field
and must be licensed seeia}-werkers as required by that field

of practice.

Social service staff time must be devoted to the provision of
social services.

If the facility holds itself out as furnishing or using a
specific treatment method, there the staff development and
training records must be-deeumented-preef document that the
staff has had appropriate training in_the specific training
method.

Social service staff beginning employment in the facility will
be on probation for a specified time to be determined by the
administrater facility.

Social service staff must have achieved the competencies
necessary to implement any item of care or service which they
are designated to perform in any child's individualized plan
of care.
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History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-69. Social service staff supervision.

1. The program director shall provides; and shall document the
provision of; a minimum of one hour of supervision per week
for each staff member who 1is under the program director's
supervision.

2. Ne Each full-time social service staff supervisor may
supervise no more than six social service staff may--be
assigred--te--eaeh--full-time--superviser holding positions as
social service staff, treatment personnel, or child care
supervisor. Social service staff supervisors may not
supervise other positions.

3. 7Fhere--wit}--bBe The facility shall establish and implement a
written plan for inservice training for the program director
calculated to maintain and 1improve competence in the
supervisory role and in social service practice.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-10. Child care staff.

1. A facility shall empiey-the-minimum-required-number-ef have on
duty at all times sufficient child care staff to meet the
minimum staff-to-child ratios required by this chapter.

ar 2. The duties and responsibilities of the child care staff must
be clearly defined in writing by-the-administrater.

B:--Fhe--faeility--shati--have-en-duty-at-ati-times-suffieient
staff-to-meet-minimum-child-to-staff-raties:

€= 3. All child care staff must be twenty-one years of age or older.

d---Ehild--eare--staff--shali--have-annuat-verification-frem-a
gualified-medical--prefessienal--that--they--are--able--te
previde-fer-ehildren:

2:---Persens-teaching-seheel-at-a-faeitity-shati-have-eurrent-Nerth
Baketa-teaehing-eredentiatss

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02
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75-03-16-11. Volunteers anrd, student field placements er, and
internships.

1. A facility which uses volunteers er, student field placements,
or interrships interns who work directly with children on a
regular basis shall:

a. Develop a description of duties and speeify specified
responsibilities for volunteer amrd, student field
placement, or internship positions to be provided to the
volunteer ard--te, the student, and hi#s--er--her the
student's school;

b. Designate a appropriate staff member members to supervise
and evaluate volunteers ard, student pitaecement field
placements, or imteraships interns; and

c. Develop a plan for the orientation and training of
volunteers ard, student field placements, or #rterrships
interns in the philosophy of the facility, the needs of
the children in care, and the needs of their families.

2. Previde--fer--velunteers-and-student-placements-er-interaships
to-participate-in-developing--and--earrying--out--the--serviee
plans--fer-the-ehildren-and-famiiies-they-are-werking-direetty
with=

3: Volunteers anmd, student field placements, or #Aateraships
interns may provide services in support of, but not in
substitution for, paid staff members. Volunteers, student
field placements, and interns may not be counted as staff for
purposes of staff-to-child ratio requirements imposed by this

chapter.

4:--For--the-purpese-of-record-matntenance;-vetunteers-and-student
placements-er-interRs-must-be-treated-as-empioyeess

3. Volunteers, student field placements, and interns shall create
records of incidents that occur during their presence at the
facility to the same extent that employees are required to
create such records. :

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-12. Personnel policies. A}i-faeitities A facility shall
have clearly written personnel policies. These writtem policies must be
made available to each employee #Rr--weiting and must include;-at-a
MR +MAUM: '

1. Staff A staff training and development plan=z;

389



|U‘l

6: 7.

History:

Procedures for reporting suspected child abuse and neglect:;

Procedures for staff evaluation, disciplinary actions, and
terminations=z;

A prohibition of sexual contact between staff and children;

Procedures for employee grievancess:;

Evaluation procedures which include a written evaluation
following the probationary period for new staff and at least
annually thereafter:; and

A plan for review of the personnel policies and practices with
staff participation re-iless-than at least once every three
years, or fer-revisien-when more often as necessary.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-12.1. Criminal conviction - Effect on operation of

facility or employment by facility.

1.

A facility operator may not be, and a facility may not employ,

in any capacity that involves or permits contact between the
employee and any child cared for by the facility, an
individual who is known to have been found guilty of, pled
guilty to, or pled no contest to:

a. An offense described in North Dakota Century Code chapters
12.1-16, homicide; 12.1-17, assaults - threats - coercion;
or 12.1-18, kidnapping; North Dakota Century Code sections
12.1-20-03, gross sexual imposition; 12.1-20-04, sexual
imposition; 12.1-20-05, corruption or solicitation of
minors; 12.1-20-06, sexual abuse of wards; 12.1-20-07,
sexual assault; 12.1-22-01, robbery; or 12.1-22-02,
burglary, if a class B felony under subdivision b of
subsection 2 of that section; North Dakota Century Code
chapter 12.1-27.2, sexual performances by children; or
North Dakota Century Code sections 12.1-29-01, promoting
prostitution; 12.1-29-02, facilitating prostitution; or
12.1-31-05, child procurement; or an offense under the
laws of another jurisdiction which requires proof of
substantially similar elements as required for conviction
under any of the enumerated North Dakota statutes; or

b. An offense, other than an offense identified in
subdivision a, if the department determines that the
individual has not been sufficiently rehabilitated.
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A facility shall establish written policies and engage in

practices that conform to those policies, to effectively
implement this section, North Dakota Century Code section
50-11-06.8, and subsection 4 of North Dakota Century Code
section 50-11-07.

For purposes of subdivision b of subsection 1, an offender's

completion of a period of five years after final discharge or
release from any term of probation, parole, or other form of
community corrections, or imprisonment, without subseguent
conviction, is prima facie evidence of sufficient
rehabilitation.

The department has determined that the offenses enumerated in

subdivision a of subsection 1 have a direct bearing on the
individual's ability to serve the public in a capacity
involving the provision of foster care to children.

An_individual is known to have been found guilty of, pled

History:

guilty to, or pled no contest to an offense when it is:

a. Common knowledge in the community;

b. Acknowledged by the individual; or

c. Reported to the facility as the result of an employee
background check.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-12.2. Employee background checks.

P

A facility shall make an offer of employment to a prospective

employee conditional upon the prospective employee's consent
to _and the results of background checks concerning:

a. Criminal conviction record; and

b. Child abuse or neglect record.

Where a position involves transporting children by motor

vehicle the facility shall also make an offer of employment
conditional upon the prospective employee's consent to and the
results of a background report concerning the status of any
motor vehicle operator's Jlicense issued to the prospective

employee.

If a prospective employee has previously been employed by one

or more facilities, the facility shall request a reference
from all previous facility employers regarding the existence
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of any determination or incident of reported child abuse or
neglect in which the prospective employee is the perpetrator

subject.

The department may perform a background check for reports of

History:

suspected child abuse or neglect each year on each facility
employee.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-12.3. Staff health requirements.

1,

A1l _personnel, including volunteers and interns, shall be

physically and mentally capable of performing assigned tasks.

Except as specified in subsection 3, the good physical health

of each employee shall be verified by a health screening,
including a test for tuberculosis, performed by or under the
supervision of a physician not more than one year prior to or
thirty days after employment. The individual performing the
screening shall sign a report indicating the presence of any
health condition that would create a hazard to residents of
the facility or other staff members.

Unless effective measures are taken to prevent transmission,

an employee suffering from a serious communicable disease must
be isolated from other employees and residents of the facility
who have not been infected.

The facility shall collect and maintain information obtained

under this section regarding the medical condition or history
of any employee on forms and in medical files which are
separate from any other forms and files and treated as a
confidential medical record available to the employee, the
facility, and the department.

The facility shall develop a policy regarding health

History:

requirements for volunteers, interns, and student placements
which addresses tuberculin testing.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-63-16-13. Minimum staff requirements.

1s

Buring--waking--heurs;--each--faeitity--shati--cemply-with-the
follewing-minimum-staff-te-child-ratio-requirementss
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ar--0Rre--ehild-care-persen;-ene-secial-service-persen; -and-one
admintstrater-fer-a-faeility-providing-services-to-one--te
eight-ehildrens

B:--Fwe--ehild--care--staff;--ene--seetat--serviee-persen;-ene
program-director;-and-ene--administrater--for--a--faeility
previding-serviees-te-nine-te-sixteen-ehildrens

€r--Three--ehi}d--eare--staff;--twe--seeial-serviee-staff;-ene
pregram-director;-and-one--administrator--for--a--faeitity
previding-serviees-to-seventeen-to-twenty-four-ehitdren:

d:--Four--ehitd--care--staff;--twe--seetal--serviee-staff;-ene
pregram-director;-and-one--administrater--fer--a--faeitity
previding--serviees-to-twenty-five-to-thirty-twe-chiidren:

e:--Five--ehitd--eare--staff;--three-seeial-serviee-staff;-one
pregram-director;-and-ene--administrater--for--a--faeitity
previding--serviees-to-thirty-three-te-forty-ene-ehildren-

f:--Six--eh+ld--care--staff;--three--seetat-serviee-staff;-one
pregram-director;-and-one--administrater--for--a--faeitity
previding-serviees-to-forty-twe-to-fifty-ehiidren:

g---Seven--ehild--eare--staff;--foeur-sectal-serviee-staff;-oene
pregram-director;-and-one--administrater--for--a--faeility
previding-serviees-to-fifty-one-to-fifty-nine-ehildren:

2:--Buring-sieeping-heurs-there-must-be-staff-readity-avaitable-te
each-1iving-unit: For purposes of this section:

a. "Reside" means to sleep and keep personal effects; and

b. "Structure" means a building that is or may be free
standing. The existence of a walkway, tunnel, or other
connecting device on, above, or below ground is not
effective to make one structure from two or more component
structures.

2. For purposes of this section, social service, program
director, and administrator staff positions are expressed in
full-time equivalents.

3. Every facility shall adopt a policy declaring the normal
sleeping hours for the facility which shall not exceed eight
hours per day.

4. Each facility shall comply with the following minimum
staff-to-child ratio requirements for social service staff,
program director, and administrator:
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a. One social service staff and a half-time administrator for
a facility providing services for one to nine children;
and

b. No less than one social service staff for each sixteen
children, one program director, and one administrator for
a facility providing services for ten or more children.

During waking hours each facility shall have:

a. One child care staff on duty during times when one to nine
children are present in the facility; and

b. No less than one child care staff on duty for each eight
children during times when ten or more children are
present in the facility.

During sleeping hours each facility shall have no less than

one child care staff on duty for each sixteen children who are
present in the facility.

During sleeping hours each facility structure in which a child

resides must meet staff-to-child ratio requirements for child
care staff.

A facility which operates more than one structure in which

children reside shall count the children in all structures
collectively for purposes of determining the number of
children for which the facility provides services, the need to
employ a program director, and the required number of social
service staff.

Educational staff may not be counted as child care staff,

10.

social service staff, administrator, or program director
during any time the educational staff provides educational
services.

Subsections 4, 5, 6, and 8 are effective January 1, 2000, with

History:

respect to any facility licensed as of the effective date of
this subsection provided that facility maintains

staff-to-child ratios no less than those in effect on the

effective date of this subsection. This subsection is

ineffective after December 31, 1999.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-63-16-14. Staff development.

1.

Each facility shall ensure that the administrator, program
director, social service staff, «child care workers,
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History:

educational staff, and all other staff working directly with
children shall receive at least twenty hours of training
during each year of employment.

Fhis--trPatning--may--i+netudes--but-is-net-1imited-te; Training
must prepare the staff to meet the needs of the children
served and shall include the following subject areas:

a. Administrative-precedures-and-teehniguess
b:--Fhe-estab}ishment-ef-geals-and-ebjeetivess
€z Children's emotional needs and problems:;
d:---Ferming-relatienships-and-the-impaet-of-separatiens

e:--Reeegnrizing;-preventing;-and-treating-substanees-abuses

- b. TFhe--identification-and-reperting Reporting of child abuse

and neglects;

g:---Pregram-precedures-and-servieess

= C. Behavior management techniques, including crisis

management: and techniques of nonviolent crisis
intervention; and

$:--Teehniques-ef-passive-physical-restraint:

- d. Emergency and safety procedures, including first aid and

cardiopulmonary resuscitation.

A}1--training--previded--to--employees--sheuld--be-eurrent-and
appticable-te-each-empioyeeis--job--deseription--or--funetions
Training in nonviolent crisis intervention, first aid, and
cardiopulmonary resuscitation must be given by a certified
instructor.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-15. Child abuse and neglect.

1.

Fhe--administraters-and-staff-ef-a-faetlity-shati-abide-by-and
make-prevision-fer-att All facility employees reading--and
uRderstanding, volunteers, student placements, interns, and
other nonemployees who have or may have regular contact with
children shall certify having read the law requiring the
reporting of suspected child abuse and neglect ¢, North Dakota
Century Code chapter 50-25.1}, and having read and received a
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copy of the facility's written child abuse and neglect
procedures.

Each facility shall have--the--feitewing adopt written
procedures requiring any employee to report cases of suspected
child abuse amd or neglect. The procedures must include the
following statement:

A1l employers will comply with North Dakota Century Code
chapter 50-25.1, child abuse and neglect. Therefore, it
is the policy of this facility that any employee who knows
or reasonably suspects that a child in residence whose
health or welfare has been, or appears to have been,
harmed as a result of abuse, neglect, or sexual
molestation shall immediately report this information to
the regional human service center in the region in which
the facility is located.

Failure to report this information in the prescribed
manner constitutes grounds for dismissal from employment
and referral of the employee to the office of the state's
attorney for investigation of possible criminal violation.

FThe--faeility--shati--matntain--written-verification-that-eaeh
staff-member-has-been-given-a-copy-of-this-written--precedure:

The facility's procedure must describe:

a. To whom a report is made;

b. When a report must be made;

c. The contents of the report;

d. The responsibility of each individual in the reporting
chain;

e. The status of an employee who is an alleged perpetrator
subject of a report pending assessment, administrative
proceeding, or criminal proceeding;

f. The discipline of an employee who is the perpetrator
subject of a decision that services are required or a
determination that institutional child abuse or neglect is
indicated, up to and including termination; and

g. The status and discipline of an employee who fails to
report suspected child abuse or neglect.

The facility shall cooperate fully with the department
throughout the course of any investigation of any allegation
of child abuse or neglect made concerning care furnished to a
child residing at the facility;-er-ef--any--}1ieensing--review.
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History:
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02, 50-25.1-03

The facility shall, at a minimum, provide the investigators or
reviewers with all documents and records available to the
facility and reasonably relevant to the investigation and
permit confidential interviews with both staff and children.

Effective July 1, 1987; amended effective March 1, 1999.

75-63-16-16. Intake and discharge eemmittee.

1.

|w

>

iIntake A facility shall adopt written intake, admission, and
discharge policies must--inetude including age, sex, and
characteristics of children that--shati--be eligible for
admission.

A facility shall have an intake committee and a discharge
committee. The committees may have the same members.

a. The intake and discharge committees may include the
program director, a social service representative, a child
care staff representative, and such additional members as
the facility determines appropriate.

b. The program director or a social service staff
representative shall chair each committee.

No child may be denied aeeeptanee admission on the basis of
race, color, creed, religion, or national origin.

Intake procedures.

a. The faeility--shali--have-an-admissiens intake committees
Fhis-committee shall screen applications and have--the
respensibility--ef-deeiding decide which children shaii-be
accepted-inte are admitted to the facility for care.
These decisions must be made within thirty days of the
receipt of sufficient information or a completed
application.

b. In order to determine the if it is appropriate placement
ef to admit a child, the facility witi}--require;--and--the
referring--ageney--wil}--be--respensible-te-provide-te-the
faeility;-at-a-minimum; -the-follewing--information--within
thirty--days-after-making-the-referral shall have a policy
requiring:

(1) Seetal The child's social and family history:;

(2) Edueatien The child's educational records including a
copy of the school district notificationz, previous
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cC.

and current individual education plans, if any, and
the name of the responsible school district;

(3) Psyehiateie A psychiatric or psychological history,
if indicated:;

(4) Medieal A medical history, physical, and examination
recordss;

(5) Feems The terms and methods of payment for the
child's maintenance, clothing, personal allowance,
medical care, and other expenses:;

(6) Arranrgemenrts---fer---the--ehildis--neeessary--speeial
educatien-er-tratning:

¢#3 The name, address, and telephone number of the legal
custodian or guardian, if any, and copies of the
documents which establish the authority of the legal
custodian or guardianz; and

(7) The 1legal custodian's or guardian's authorization to
obtain necessary medical treatment.

A facility may admit a child without first securing all
required information if:

(1) The facility has secured substantially all required
information, has documented diligent efforts to
secure all required information, and the facility's
intake committee has determined that admission is
appropriate; or

(2) The child's circumstances require immediate placement
and the facility's intake committee has preliminarily
determined that admission is appropriate.

A child admitted under paragraph 2 of subdivision c may be

|®

admitted only on condition that the referring agency
provides, or arranges for provision of, substantially all
required information within thirty days of the child's
admission.

The referring--ageney--is--respensible--fer-informing-the
facilitys--#n--writing;---as---te---what shall request
documentation of the services the parents or guardians
custodian will Be-reeeiving--and--whe--is--previding--this
serviee--in--their receive in the home community while the
child is in-ptaeement receiving services in the facility.

The facility shall request quarterly progress reports from
the agency providing services to the parents shati--repert
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the--pregress;--er--lack--thereof;-to-the-facttity-and-the
referring-ageney-en-a-guarterty-bas+s or custodian.

e:--1f---the---parents--refuse--to--coeperate;--this--must--be
deeumented-in-writing--By--the--referring--ageney--er--the
ageney---previding---the--serviee--and--a--written--repert
submitted-te-the-faeility-and-referring-ageney:

f- g. In any direct placement by a parent or guardian, the
perser individual making the placement is the referring
agency.

4: h. In-the-event-that If a child is not admitted, the facility
must shall indicate why-he-er-she-was-ret-aceepted to the
referring agency the reason the child was not admitted.

5. Prior to discharging a child, the facility and the referring
agency must-be-given-time-te shall plan for the needs of the
child, including preparation of a discharge report. The
discharge report must includes-but--ret--be--}imited--te;--the
follewing:

a. Pregress A progress report concerning the residert-in
eare: child;

b. Reasen The reason for discharge:z;

c. Future services recommended for the residenrt child and
residentts the child's family-; and

d. Petential--fer--replacement--in The potential need for the
child to return to the facility.

6. TFhe--admissiens--and--diseharge-committees-in-the-faeility-may
inelude;-but-net-be-1imited-to;-the-follewing:

as--Pregram-directer:
b:--Seeial-serviee-representativess
€---Ehild-eare-staff-representativess
d---Educational-staff-where-apprepriates
e---The-resident-at-the-diseretion-of-the-faeitlity-
#---1n--the-event-ef-a-diseharge The facility shall adopt a policy
addressing the circumstances under which a child may be
discharged on an emergency basiss--the. If a child is
discharged on an emergency basis, the facility shall

immediately inform the child's parent, guardian, or legal
custodian must-be-immediatety-informed.
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8:--Wher--an--emergenecy--placement--i5--neeessary;--evidenree--that

History:

General Authority: NDCC 50-11-03

ptacement-requirements-were-followed-must-be-avaitable--within
thirty-days-ef-the-emergeney-placement:

Effective July 1, 1987; amended effective March 1, 1999.

Law Implemented: NDCC 50-11-02

75-03-16-17. Case plan.

1.

Fhere--must--be Social service staff shall develop a written,
individualized plan of care deveieped-by-seeia}-serviee--staff
for each child within thirty days of admission to the
facility. The case plan must demonstrate that the facility
has made reasonable efforts to gather information from staff
within the facility, parents, the referring agency, courts,
schools, or any other appropriate persens individuals or
agencies. The plan develeped must be based on a thorough
assessment of the situation and circumstances of the childs
and his-er-Rer the family's needs, strengths, and weaknesses.
If a plan was developed by another agency prior to admission,
it must be reviewed to determine the relevancy to the current
needs of the resident child and the child's family. The plan
must delineate the perser individual or entity responsible for
providing any item of care or service required. The plan of
care must be reviewed for appropriateness and effectiveness at
least every thirty days by the responsible social service
staff with changes and modifications made and documented in
writing. The plan must state an estimated projected length of

stay.

When--develepment--ef--a--written;-individuatized-ptan-ef-eare
OEEHPS;-tt-15-erPitical-for-the-care--of--the--ehild--that--ati
tnvelved---caretakers---be--invited;--inetuding--the--faeitity
persennel-and-their-eonsuttants-and-the-referring-ageneys--the
agerey-previding-serviees:-the-family;-i1f-pessibles-the-ehiid;
i+f-pessible:-and-ethers-inveived-in-the-overal}--care--ef--the
ehtld--er--its--famity--system----it-is-eritieal-that-parentat
invelvement-be-inetuded-in-this-phases

The written, individualized plan of care must include a
description of the services that will be provided for the
parents--in-their family in the family's home community, plans
for visitation by the child's parents er--guardians, legal
custodian, or guardian to the facility or for the ehiid-te
vistt-eutstde-the-faett+ty child's home visits, an indication
of who will provide primary case management and service, and
the child's signature or the signed statement of a member of
the facility's social service staff that the plan of care was
explained to the child and the child refused to sign the plan
of care.
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4z 3. The written, individualized plan of care must include an
indication of the services the parerts child's family may
receive from the facility or outside agencies.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-18. Interstate compact on the placement of children.

1. A1l placements of children made from any state which is a
member of the interstate compact on the placement of children
or the interstate compact on juveniles must be made in
compliance with the appropriate compact. It is the
responsibility of the facility to ensure that, prior to the
placement in the facility, all necessary procedures pursuant
to the interstate compact on the placement of children or the
interstate compact on juveniles have been completed.

2. A1l placements from any state which has not adopted the
interstate compact on the placement of children or the
interstate compact on Jjuveniles shall comply with all North
Dakota Taws and regulations prior to the arrival of a child
into a facility.

3. Before admitting a child placed by any individual or entity
that is not a court with jurisdiction in North Dakota, or an
individual residing in North Dakota, a facility shall make
arrangements with the placing authority sufficient to assure a
lawful return of the child to the sending state without regard
to the circumstance under which the child is discharged.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 14-13, 27-22

75-03-16-19. Law enforcement notification. taw A facility shall
notify law enforcement officials must-be-retified immediately after it
is confirmed that the resident child's whereabouts are unknown. The
facility shall notify the child's parents, guardian, or legal custodian
within twelve hours after the child's whereabouts become unknown. When
the child is found, the facility shall report the child's return must-be
reperted immediately to the law enforcement officials and the child's
parents, guardian, or legal custodian.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-01
Law Implemented: NDCC 50-11-02

75-63-16-26. Programs and services.
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The facility shall have adopt a written program plan en-fite
at-the-faettity-er-other-desigrated-teeatien: which must:

- a. The-pregram-plan-must-inetude Include a description of the
facility's plan for the provision of services required in
this chapter, as well as assessment and evaluation
procedures to be used in program planning and deliverys;
and

2z b. 7The-pregram-ptan-must-e}earty Clearly state which services
are provided directly by the facility and these which
services that must be provided 1in cooperation with
community resources such as public or private schools, and
other appropriate agencies.

3: 2. The facility shall provide information to referral sources,
upon written request, which must include;-but-net--be--1imited
te:

a. lIdentification of what the facility provides to the
resident=;

b. ¥e--whem--they--wiii--previde-serviees: Characteristics of
individuals appropriate for referral and admission to the

C. Whe--is--apprepriate--fer--referral--and--admissien-te-the
faettitys

d---By--what The process by which the facility intends to
achieve its goals=;

er d. Treatment orientation of the facility:; and
f- e. Information required with the referral.
History: Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-21. Case file. Within thirty days after placement, the
facility shall establish and shall thereafter maintain a case file for
each child receiving care in the facility. This file must include;-but
Ret-be-1imited-te:

1. The child's full name, birthdate, and other identifying
information=;

2. Sigred-placement A signed care agreement, contract, or updated
current court order establishing the facility's authority to
accept and care for the childs;
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3. Exptanatien An explanation of custody and legal responsibility
for consent to any medical or surgical care:;

4, Explanatier An explanation of responsibility for payments for
care and servicess;

5. Exptamatien-fer An explanation of ongoing services:;

6. Projected planning for discharge:;

7. Ar--explanatien-ef-the-treatment-that-is-being-previded-te-the
parents-er-guardian-in-their-home-community---This-infermatien
sheuid--be-previded-te-the-heme-or-faeiiity-by-the-apprepriate
€oHRty-seetat-serviee-beard;-regionat-human-serviee-eenters-or
any---other--ageney--that--is--inveived--with--the--famiiy: A
permanency planning report or equivalent documents;

8. A copy of the appropriate interstate compact forms:;
9. A copy of the written individualized plan of care:;
10. Copies of periodic, but not 1less than quarterly, written

reports to the child's parent, guardian, or legal custodian,
developed by social service staff:; and

11. Documentation that the program director er, administrator, or
utilization review committee has reviewed each case file every
thirty days.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-22. Religious opportunities. The facility will make a
reasonable effort to make opportunities available for the children to
attend religious ceremonies within the area in which the facility is
located, giving appropriate consideration to any requests by the child
er and the child's parents;-within-the-community-in-which-the-faetlity
is-}ecated. The facility shall respect the religious beliefs of the
child and the child's family.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-63-16-23. Medical care.

1. The facility shall make-previsiens-and-establish-precedures
for-al} adopt a comprehensive written plan of preventive,
routine, and emergency medical care including first aid,
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dental care, and administration of prescription and
nonprescription medicine.

A_facility shall maintain first-aid supplies, including the
red cross first-aid manual, in quantities and locations so
that they are reasonably accessible at all times.

Any serious accident or illness requiring hospitalization or
resulting in death must be reported to the parent, guardian,
or legal custodian. Any deaths death must immediately be
reported immediately to the department.

A record must be kept of prescription and nonprescription
medication reeeived-by dispensed to each child, including the
physician's medication order, the time, means, and frequency
of administration, and the individual administering such
medication.

A1l prescription medicines and drugs must be labeled and
stored in Tlocked compartments except those requiring
refrigeration which must be properly stored.

Facility staff shall retain possession of nonprescription

medications.

A1l pet inoculations must comply with Jlocal and state

requirements.

Unless effective measures are taken to prevent transmission,

History:

any child suffering from a serious communicable disease must
be isolated from other children who have not been infected.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-24. Nutritienal-requirements Food and nutrition.

|

e

Food must be in wholesome condition, free from spoilage,
filth, or contamination and shall be safe for human
consumption. Food in damaged containers or with expired
freshness dating is not considered safe for human consumption.

The facility shall ensure that the nutritional requirements of
the children in care are met.

a---Nutritienatly The facility shall serve nutritionally
balanced meals witi-be-served each day.

b: Special diets must be prepared for those children
medically requiring them.
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A} Except for garden produce, all homegrown food, poultry,
meat, eggs, and milk must be from an approved source as
determined by the state or local health authorities. The
facility shall document the approval of state or local health
authorities.

No home-canned foods may be served.

Frozen homegrown food products;-sueh-as-garden-preduce; may be
served if maintained at-ret-iess-than-zere-degrees--Fahrenheit
f-17-78---degrees---ce}sius} in_compliance with standards
prescribed by the state department of health for food and
beverage establishments.

Refrigeration for perishable food must be provided and

maintained in accordance with standards prescribed by the
state department of health for food and beverage
establishments.

Personnel preparing food shall wash their hands before

History:

handling food, and as often as necessary to keep them clean,
and shall use effective hair restraints to prevent
contamination of food and food contact surfaces.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-25. Resident Children's needs.

2

Arrangements--must--be--made A facility shall arrange for
children to have their--ewn a personal supply of clean,
well-fitting clothing and shoes for both indoor and outdoor
wear;-sueh-elething-te-be and appropriate for the season.

Jobs and household responsibility for children must be
assigned se-tRat-they-de in a manner that does not conflict
with the educational schedule or physical health of the
children or preclude the ~children's opportunity for
socialization activities.

Participation in recreational and social activities must be on
the basis of the individualized needs and goals of each child.

All--ehildren--must--be--advised The facility shall advise all
children, in writing, of the day-to-day rules of the facility.
The facility shall adopt day-to-day rules which create the
least restrictive environment, consistent with the needs of
children in care.

Each child must be provided a bed with a clean mattress and

clean bedding. Blankets must be available to each child as

405



temperatures make necessary. Sheets and bedding must be
changed when soiled, and no less often than weekly.

6. Each child must be provided personal hygiene and toilet
articles, 1including washcloths and towels which must be
changed when soiled, and no less often than weekly.

7. A facility shall ensure that privacy is assured when a family
member visits a child. Any reason for restricting
communications or visits between a child and the child's
family members must be recorded in the child's case file.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-26. Discipline. Discipline must be constructive or
educational in nature. %t Discipline may include diversion, separation
from a problem situation, discussion with the child about the situation,
praise for appropriate behavior, and gentle, physical restraint such as
holding. A facility shall adopt and implement written policies for
discipline and behavior management which include:

1. Only adult staff members of the facility shat} may prescribe,
administer, or supervise the discipline of children.

2. No child may be slapped, punched, spanked, shaken, pinched,
roughly handled, er struck with an object by-amy-staff-ef--the
faetlity, or otherwise receive any inappropriate physical
treatment.

3. Authority to discipline may not be delegated to or be
accomplished by other residerts children.

4. A child may not be locked in any room or other enclosure.

5. Physical restraint or isolation may be used only:

a. As a necessary complement to positive programming designed
to_strengthen desirable and adaptive behavior; and

b. To prevent immediate harm to the child or to another
individual.

i

Isolation, when used as discipline, must be brief and
appropriate. The child must be within hearing of an adult in
a safe, lighted, well-ventilated room. A child who is
isolated from his peers for disciplinary reasons must be
cheeked--en--at--reasenable-intervals observed by the staff at
least every fifteen minutes. A-eRhild-may-ret-be-ieeked--in--a
reem-tRder-the-guise-of-isetatiens
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8z 7. Verbal abuse or derogatory remarks about the child, the
child's family, religion, or cultural background may not be
used or permitted.

6- 8. Physieat Neither physical restraints nor isolation may mret be
used for punishment, for the convenience of staff, or as a
substitute for programming. Except as permitted under section
75-03-16-26.2, mechanical forms of physical restraints may not

be used.

?:--Physieal--restraint--er--iselatien--may--enly--be--used--as--a
ReEessary--complement--te--pesttive--pregramming--desigred--te
strengthen-desirable-and-adaptive-behavier:

8:--FThe--faeility--shati-have-speeifie-written-petieies-when-using
tsetatien-er--physieat--restraint--for--diseiptinary--reasenss;
whieh-must-inetude-a-requirement-that-each-use-ef-+setatien-or
physieat-restraint-wili-be-documenteds:

9., Cruel and wunusual punishments are prohibited, including the

following:

a.

Physically strenuous work or exercise, when used solely as

a means of punishment; and

Forcing a child to maintain an uncomfortable position or

to continuously repeat physical movements, when used
solely as a means of punishment.

10. A child may not be deprived of any of the following as a means

of discipline:

a.

A place to sleep with a pillow and bedclothes;

b. Meals;

C.

Clean clothes;

d.

Personal or telephone visits with parents, guardian, or

legal representative;

Time necessary for personal hygiene;

Minimum exercise;

Receipt and sending of mail;

Access to toilet and water facilities, as needed;

Voluntary attendance at a re11g1ous service or religious

counseling;

Clean and sanitary living conditions;
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k. Medication; and

1. Sleep.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-26.1. Use of isolation or physical restraint. Each use
of isolation or physical restraint must be documented, filed in the
child's case file within twenty-four hours, and entered in the central
record maintained by the facility within seventy-two hours.
Documentation must include:

1. The date and time of use;

2. The number of times isolation or restraint was used and the
duration of each use;

3. A complete description of the type of isolation or restraint
used;

4, The names of staff who applied the restraint;

5. A complete description of the injuries sustained by children
or staff involved and the medical treatment provided; and

6. Documentation that information concerning the incident was
communicated to the child's parent, guardian, legal custodian,
or placing agency.

History: Effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-26.2. Use of mechanical restraints - Limitations.
Notwithstanding the provisions of section 75-03-16-26, a facility may
use permissible mechanical restraints to contain the behavior of a child
in transit from the facility if the child has clearly indicated the
intent to inflict serious physical injury upon that child or others and
the facility is unable to get assistance from law enforcement.

1. Permissible mechanical restraints consist solely of handcuffs
and foot cuffs which may be used only when a child is
transported from the facility by vehicle.

2. The term "mechanical restraint" does not include seatbelts,
shoulder harnesses, or wheelchair locks used in vehicular
transportation.
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The facility shall provide the department with a 1ist of staff

members trained to use mechanical restraints prior to the
institution of a transportation mechanical restraint program.
Training for use of mechanical restraint devices must be
documented in the staff development and training record.

Placing entities shall be informed that the facility may use

mechanical restraints as a behavior containment measure in
transporting a child from the facility.

A facility shall report each incident of any use of mechanical

History:

restraints to the regional supervisor within three days. The
report must include the affidavit of the individual applying
the mechanical restraint that sets forth:

a. A statement that the use of mechanical restraints was a
last resort measure and all 1less restrictive measures

failed;

b. The Tless restrictive restraint measures tried as
alternatives to mechanical restraints;

c. The name of the law enforcement unit called, the time that
law enforcement was called and was unable to respond, and
the time that the child was transported; and

d. The name of the staff member applying the mechanical
restraints and a statement that the staff member using the
mechanical restraints has been properly trained in the use
of mechanical restraints.

Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-63-16-27. Confidentiality.

1.

A--faeility--may--net--make-pubtie-any-pietures-er-identifying
material-ef-a-ehild-er-his-family;-er-atiew-public-appearanees
By--eRhildren--as--representatives-ef-a-faeilitys;-without-first
seedPing-the-consent-ef-the-ehild-and-the-written--consent--of
the-ehildis-parents-er-iegat-eusted+ans

A--faeility--shat}--ensure--that;--when--a-famity-visits-their
ehild;-they-are-assured-privaey:--Reasens-fer-restrictions--en
commHAtEatiBR-orP-visitation-rights-must-be-recorded-in-writing
in-the-ehildis-ease--fite: For purposes of this section,
"persons who have a definite interest in the well-being of
children" include:
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a. The parents and legal guardian or custodian, if any, of a
child, except to the extent the parental rights have been
removed or limited by court order;

b. The individual or entity that placed a child in the
facility; and

c. An individual or entity identified in a child's written
individualized plan of care as a provider of services, in
the home community of the child's family, for the
reunification of the child and the child's family.

Except as otherwise provided in this section, facility records

concerning children that have received, are receiving, or seek
to receive facility services must be safeguarded and may be
made available only:

a. To staff of the faci ty, to the extent reasonably
necessary for the performance of their duties;

b. To persons authorized by a parent, guardian, or custodian
who may lawfully review a child's records, to review or
receive copies of that child's records;

c. In a judicial proceeding;

d. To officers of the law or other legally constituted boards
and agencies; or

e. To persons who have a definite interest in the well-being
of the children concerned, who are in a position to serve
their interests, and who need to know the contents of the
records in order to assure the children's well-being and
interests.

A facility may not make public or otherwise disclose by

History:

electronic, print, or other media for fundraising, publicity,

or illustrative purposes, any image or identifying information
concerning any child or member of a child's immediate family,
without first securing the child's written consent and the
written consent of the child's parent, guardian, or legal
custodian. The written consent must apply to an event that
occurs no later than ninety days from the date that the
consent was signed and must specifically identify the image or
information which may be disclosed by reference to dates,
locations, and other event-specific information. Consent
documents which do not identify a specific event are invalid
to confer consent for fundraising, publicity, or illustrative
purposes. The duration of an event identified in such a
consent document may not exceed fourteen days.

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
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Law Implemented: NDCC 50-06-15, 50-11-02, 50-11-05

75-03-16-28. Education. Any primary or secondary program offered
by a facility must be in compliance with standards established by the
department of public instruction. A3}} The facility shall ensure that
all children who are-residents-ef-a receive care in the facility shati
comply with all state school attendance laws.

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-28.1. Water safety.

1. For purposes of this section, "aquatic activity" means an
activity in or on a body of water, either natural or manmade,
including rivers, lakes, streams, swimming pools, or water
slides.

2. The facility shall determine the swimming ability of each
child prior to the child engaging in an aquatic activity.

3. The facility may not permit any child to participate in an
aquatic activity requiring higher skills than the child's
swimming classification, except during formal instruction.

4. The facility may not permit children to engage in an aquatic
activity without adult supervision at all times.

5. The facility shall adopt and enforce a method to account for
each child's whereabouts during aquatic activities, such as a
buddy system.

6. The facility shall provide and maintain lifesaving equipment
during all aquatic activities. The facility shall maintain
all lifesaving equipment in good repair and shall maintain
documentation of equipment maintenance. All equipment must be
immediately accessible in case of an emergency. At a minimum,
the following equipment must be furnished:

a. A whistle or other audible signal device;

b. A first-aid kit;

c. A ring buoy, rescue tube, lifejacket, or other appropriate
flotation device with a rope attached which is of
sufficient length for the area in which it may be used;
and

d. A reaching pole.
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The facility shall require that all activity participants wear

personal flotation devices during all boating activities,
including water skiing, tubing, and rafting.

Prior to any travel in any watercraft, the facility shall

provide instruction in boarding, debarking, self-rescue in
capsize or swamping situations, and the use of personal
flotation devices.

Water activities are prohibited in waters the facility knows

10.

or should know in the exercise of reasonable care to contain
health-threatening levels of pollutants.

The requirements of this section apply to activities wherever

History:

the activities take place. Where activities take place off of
the facility premises, the facility need not provide
facility-owned lifesaving equipment, if equipment which meets
the requirements of this section 1is provided by another

entity.
Effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-29. Buildings, grounds, and equipment.

1.

A facility shall comply with all state, county, and local
building and zoning codes and ordinances as well as all
applicable state, county, and local safety, sanitation laws,
codes, and ordinances.

A facility must be inspected annually by the local fire
department; or #f-net--avaitabie; the state fire marshal's
office. A facility #s--required--te shall correct any
deficiencies found during these inspections. A The facility
shall keep a written report of the annual inspection must-be
kept on file at the facility or other designated location, and

a copy sent to the licensing authority.

A1l chimneys, flues, and vent attachments to combustion-type
devices must be structurally sound, appropriate to the unit or
units attached to them, and cleaned and maintained as
necessary to provide safe operation. The heating system of
each facility, including chimneys and flues, must be inspected
at least once each year by a qualified individual.

There shall be at least one 2A 10BC fire extinguisher on each
floor and in or immediately adjacent to the kitchen,
incinerator, and combustion-type heating units. Additional
fire extinguishers must be provided so it is never necessary
to travel more than seventy-five feet [22.86 meters] to an
extinguisher. Fire extinguishers must be mounted on a wall or
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a post where they are clearly visible and at a readily
accessible height. All required fire extinguishers must be
checked once a year and serviced as needed. Each fire
extinguisher must have a tag or Jlabel securely attached
indicating the month and year the maintenance check was
performed Tlast and identifying the eempany---perferming
individual who performed the service.

The facility shall provide the following smoke detectors:
a. One unit for each bedroom hallway;
b. One unit at the top of each interior stairway; and

c. One unit for each room with a furnace or other heat
source.

Battery-operated smoke detectors must signal when the battery
is exhausted or missing, and be tested at least once a month.

A facility shall have written plans and procedures for meeting
disasters and emergencies.

a. Staff members are--required--te must know all plans and
procedures for meeting disasters and emergencies.

b. A3}31--ehildeern The facility shall advise each child in the
facility must-be-advised of all emergency and evacuation
procedures upon their admission to the facility amrd-these.
These procedures shall be reviewed with the children every
two months, including performance of fire evacuation
drills.

c. The facility shall have telephones centrally located and
readily available for staff use in each living unit of the
facility. Emergency numbers sueh-as including the fire
department, police, hospital, physician, and ambulance
must be written and posted by each telephone. There must
be telephone service in all buildings housing children.

d. There must be at least two independent exits from every
floor. The exits must be located so that children can
exit from each floor in two separate directions, without
going through a furnace room, storage room, or other
hazardous area.

e. Flashlights must be available to all staff for emergency
purposes.

F:--A}}--faeilities--shal}--earry--general-compreRensive-1iabiiity

{ASHPaREes :
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8. Any vehicle used by a facility for the transportation of
children or staff must be licensed in accordance with the laws
of North Dakota and must be maintained and periodically
inspected to ensure its safe operating condition.

a. Vehicles used to transport children shati-earry must be
covered by liability insurance.

b. The number of persons in a vehicle used to transport
children may not exceed the number of available seats.
Seatbelts--must--be--used-when-reguired-by-state-taw= All
individuals shall wear seatbelts in vehicles that are
equipped with seatbelts.

c. Any operator of any vehicle shall hold a valid and
apprepriate--Nerth--Baketa driver's license of the
appropriate class from the operator's jurisdiction of
residence.

9. A--faeiltity--shali--have-a-written-peliey-geverning-smeking-by
staff:

10---A--faeility--whieh--has-swimming-faetlities-shatt-have-written
ruies-and-precedures-for-water-safety:

11:---A--faei}ity--shati--have--a--eopy--of--the-Red-Eress-manuat-en
first-aid-measures;-er-a-beek-ef--its--equivatent;--and--shatil
have-first-aid-supptiess

12:--Any--empleyee--or--resident--ef--a--faettity--suffering-frem-a
serieus-commURicable--disease--must--be--isetated--from--other
empleyees--and--residents--of--the--faeitity-whe-have-net-been
infected-and-they-must-be-exetuded-from-working:

13:--Heuseheld---pets---must---be--ineeutated--agatnst--disease--in
aceordanee-with-1ecat-regulations-and-erdinaneess

14: A1l buildings must be equipped with furnishings whieh-are
suitable to needs of the children. Recreational space and
equipment must be safe, functional, and available for all
children in the facility.

: 10. The facility shall have one centrally located living room for

the informal use of children.

: 11. The facility shall have a dining room area large enough to

accommodate the number of persens individuals who normally are
served.

12. A facility shall provide space and privacy for individual
interviewing and counseling sessions. This space must be
separate and apart from rooms used for ongoing program
activities.
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16: 13.

17: 14.

A facility shall have bedroom accommodations for the children.

a.

o

i

iy

-
.

A}}---ehiidren--shati--have--their--ewn--beds--with--etean
mattresses-and-elean-bedding---Blankets-must-be--avaitabie
teo--each-ehiid-when-neeessary:---Sheets-and-bedding-must-be
ehanged-at-}east-weekly-and-mere-eften;-if-necessarys

The facility shall have at least one bedroom for each four
children.

The facility may not permit nonambulatory children to
sleep above or below the fiest ground floor.

There must be no more than one child per bed. Triple
bunks may not be used.

No child six years of age or older may share a bedroom
with a child of the opposite sex.

A1l bedrooms must have at least one window which opens to
the outside.

No sleeping room may be in an unfinished attic, hallway,
or other room not normally used for sleeping purposes.

A basement which has over half its outside walls below
grade and no door opening directly to the outside may not
be used for bedrooms.

Furnishings must be safe, attractive, easy to maintain,
and selected for their suitability to the age and
development of the children in care.

A facility shall have sufficient storage to accommodate
each child's clothing and other personal belongings.

A facility shall have one complete bathroom for each six
residents. A complete bathroom includes toilet, washbasin,
and a tub or shower.

a.

A11 bathroom facilities must be indoors amrd, equipped with
hot and cold running water, and must-be kept clean.

When bathroom units contain more than one toilet, tub, or
shower, each must be in a separate compartment.

Eaeh--ehild--must--be--previded--persenal-teilet-artieless
ineluding-washeloths-and-tewels:--These-must-be-changed-at
least-weekiy-and-mere-often;-if-neeessarys

The facility shall provide bathrooms with nonslip surfaces
in showers or tubs.

415



18-

19~

20=

21~

22+

23: 21.

15

19.

Facilities shall ensure that kitchen faeiitities equipment and
area meet the standards prescribed by the heatth state
department of health for food and beverage establishments.
Compliance with these standards must be documented annually
and the documentation kept on file at the facility or other
designated lTocation within the state of North Dakota.

a. Food storage space must be clean and containers must be
covered and stored off the floor.

b. Dishes, cups, and drinking glasses used by the children
must be free of chips, cracks, and other defects, and must
be sanitized after every use by a washing process,
sanitization solution, and air-drying or commercial
dishwasher.

c. Persernel--preparing--feed--sha}i--wash-their-hands-befere
hardling-foed-and-take-precantiens-te--keep--hatr--oeut--of
feed-

d:--Refrigeratien--for--perishable--feed--must-be-previded-and
must-be-matntained-at-forty-five-degrees-Fahrenheit--{7:22
degrees-€elsius}s

ex Kitchen floors must be reasonably impervious to water armd
be, slip-resistant, and maintained in a clean and dry
condition.

Laundry facilities must be located in an area separate from
areas occupied by children. Space for sorting, drying, and
ironing must be made available to children who are capable of
handling their personal laundry.

The water supply of a facility must be from an approved
municipal system where available. Where a municipal system is
not available, the facility shall obtain approval for the
water supply from the heatth state department of health. Each
water outlet accessible to children must be supplied with safe
and potable water.

A1l firearms-and agricultural chemicals, pesticides, and other
poisons must be stored in a locked cabinet. Ne--resident--may
be-permitted-te-pessess-any-firearms-whilte-at-the-faeiiity-

Firearms are prohibited in program or living areas of a

facility premises. Firearms kept at any other location on the
facility premises must be stored in a locked and secure area.

A facility shall have a suitable; quiet area to be used for
studying and furnished for that purpose.

A1l rooms in a facility must have adequate lights, heat, and
ventilation.
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ar All baths and toilet rooms must have a window which opens
to the outside or exhaust ventilation.

B:--A}}--windews-and-eutside-deers-that-wi}l-be-opened-must-be
sereened-iA--the--summer:---A}}--sereened--doeors--must--be
self-etesing:

€---The--heating--system-ef-each-faeitity-must-be-inspeeted-at
teast-enee-per-year-by-a-quatified-individual-

24z 22. Buildings and grounds of a facility must be maintained in a
clean, comfortable, sanitary, and safe condition.

a. The facility may not be Tocated within three hundred feet
[91.44 meters] of an aboveground storage tank containing
flammable 1liquids wused in connection with a bulk storage
or other similar hazards.

b. The grounds must be attractive, well-kept, and spacious
enough to accommodate recreational areas that take into
consideration the age and interest levels of the children.

c. Rooms, exterior walls, exterior doors, skylights, and
windows must be weathertight and watertight.

d. Stairways, porches, and elevated walks and ramps must have
structurally sound and safe handrails.

e. Buildings must be free of materials-whieh-eentain unabated
asbestos.

f. Lead paint may not be used within a building or on the
exterior, grounds, or recreational equipment.

25: 23. Netiee---must---be---immediately--given--te A facility must
immediately notify the responsible placing agency and the
department of a fire or other disaster which endangers or
requires the removal of children for reasons of health and
safety.

26---Flashiights--must--be--avaitable--te--ali--staff-for-emergeney
pHPPOSEs:

History: Effective July 1, 1987; amended effective March 1, 1999.
General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-63-16-30. Variance. Upon written application and good cause
shown to the satisfaction of the department, the department may grant a
variance from the provision of this chapter upon such terms as the
department may prescribe, except no variance may permit or authorize a
danger to the health or safety of any child cared for by the facility
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and no variance may be granted except at the discretion of the

department. A refusal to grant a variance is not subject to appeal.

History:

Effective July 1, 1987; amended effective March 1, 1999.

General Authority: NDCC 50-11-03
Law Implemented: NDCC 50-11-02

75-03-16-46. Out-based program activities.

I8

History:

Activities must be led by staff who have demonstrated
proficiency in the skills required for the activity, as
determined by the facility's governing body and expressed in
written policy and procedure.

Activities must be conducted in such a manner as to minimize
any adverse effect on the environment.

Activities requiring or involving firearms are prohibited. No
persen individual may possess a firearm during any out-base<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>