


















































































































































































































































































































































































































































































































































































CHAPTER 69-95.2-15 

69-95.2-15-92. Performance standards - Suitable plant growth 
material -Removal. 

1. Timing. Suitable plant growth material must be removed after 
vegetative cover that would interfere with its use is cleared 
from the areas to be disturbed. To prevent suitable plant 
growth materials from becoming contaminated by other 
materialst all suitable plant growth materials to be saved 
must be separately removed and segregated as required by 
subsection 2 prior to any further surface disturbance. 

2. Materials to be removed and saved. 

a. The suitable plant growth materialst commonly referred to 
as topsoil (first lift suitable plant growth material) and 
subsoil (second lift suitable plant growth material) as 
identified by the soil survey required by section 
69-05.2-08-10 must be removed and segregated in two 
separate operationst unless otherwise approved by the 
commission. The topsoil removal operation for an area 
must be completed before subsoil removal begins or before 
any other disturbances occur in that area. If use of 
other suitable strata is approved as a supplement to 
suitable plant growth materialt all such materials to be 
saved must be removed and segregated. Further 
disturbances which significantly alter an area must not 
begin until the subsoil and other suitable strata removal 
operations for that area have been completed and approved 
by the commission. Howevert the commission may waive the 
approval of subsoil removal operations if the operator 
demonstratest in a detailed soil removal plant surplus 
subsoil is available and that subsoil to be removed has 
good and relatively uniform characteristics. A request 
for such a waiver must be included as part of a detailed 
soil removal plan or permit revision application that 
contains the necessary information. 

b. (1) All topsoil must be removed from all areas to be 
disturbedt except in situations as provided by 
subsection 4. 

(2) Sufficient subsoil must be removed from all areas to 
be disturbed to satisfy the redistribution 
requirements of subsection 4 of section 
69-05.2-15-04. 

3. Materials to be removed in shallow suitable plant growth 
material situations. If the thickness of suitable plant 
growth materials averages less than six inches [15.24 
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centimeters], the commission may specify other suitable strata 
to be removed and treated as suitable plant growth materia l. 

4. Suitable plant growth material removal will not be required 
for minor disturbances which occur at the site of small 
structures, such as power poles, signs, or fence lines. 

5. Suitable plant growth material supplements and substitutes. 

a. Topsoil supplements. Selected subsoil or other suitable 
strata may be used as a supplement to topsoil if the 
permittee or operator demonstrates that the resulting soil 
medium is equal to or more suitable for sustaining 
vegetation than the available topsoil. This demonstration 
must include the vertical and areal extent of supplemental 
materials and determinations of pH, electrica l 
conductivity, sodium adsorption ratio, percent coarse 
fragments, percent organic matter, texture, and other 
chemical or physical analyses as required by the 
commission. The operator may be required by the 
commission to include the results of any field trials or 
greenhouse tests to demonstrate the feasibility of using a 
mixture of such materials. The permittee or operator 
shall also demonstrate that the .resulting medium is the 
best available soil medium in the permit area to support 
revegetation. 

b. Subsoil supplements. The permittee or operator may be 
required to use other suitable strata to supplement 
subsoil materials if the commission determines additional 
suitable materials for spreading over affected areas are 
necessary to meet the redistribution requirements of 
subdivision a of subsection 4 of section 69-05.2-15-04, 
provided other suitable strata are available. Samples of 
the strata to be saved must be taken at sufficient 
locations to determine the areal extent of the suitable 
strata. The sampling locations must be approved by the 
commission. Chemical and physical analyses of the samples 
taken must include pH, electrical conductivity, sodium 
adsorption ratio, and textural analysis as required by the 
commission. 

c. Subsoil substitutes. Selected overburden materials may be 
substituted for subsoil if the operator demonstrates to 
the commission that the resulting soil medium is equal to 
or more suitable than the available subsoil for sustaining 
vegetation . Overburden sampling and chemical and physical 
analyses must be provided by the operator as required by 
the commission. 

d. Supplemental and substitute materials must be removed, 
segregated, and redistributed according to the applicable 
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requirements for suitable plant growth material in this 
chapter. 

History: Effective August 1, 
January 1, 1987; May 1, 1990; 
1999. 

1980; amended effective June 1, 1983; 
January 1, 1993; July 1, 1995; May 1, 

General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 

69-95.2-15-94. Performance standards - Suitable plant growth 
material - Redistribution. 

1. After final grading is approved under section 69-05.2-21-06 
and before the suitable plant growth material is replaced, 
regraded land must be scarified or otherwise treated, if 
necessary, to eliminate slippage surfaces or to promote root 
penetration. 

2. Subsoil must then be redistributed as approved by the 
commission in a manner that: 

a. Achieves an approximate uniform thickness consistent with 
the postmining land use and meets the requirements of 
subsection 4. 

b. Prevents excess compaction of the spoil and subsoil. 

3. Following subsoil respreading, topsoil must be redistributed 
as approved by the commission in a manner that: 

a. Achieves an approximate uniform thickness consistent with 
the postmining land use and meets the requirements of 
subsection 4. 

b. Prevents excess compaction of the suitable plant growth 
materials. 

4. Amount of suitable plant growth materials to be redistributed. 

a. In areas where the graded spoil materials occur: 

(1) All suitable plant growth material inventoried and 
removed according to the soil survey and any other 
suitable strata required to satisfy section 
69-05.2-21-03 must be uniformly redistributed; or 

(2) The amount of redistributed suitable plant growth 
material must be based on the graded spoil 
characteristics as follows: 

Suitable Plant Growth Material 
Redistribution Thickness 

280 



Spoil Properties Total Redistribution Thickness 

Texture Sodium 
Adsorption 
Ratio (SAR) 

Sait:tFahefl 
PeFeeAiage 

fSPt 

(Topsoil Plus Subsoi l ) 
Average in 

Inches (Centimeters ) 

Medium* < 12 tu 24 (61) 
Coarse** <12 ut 36 (91) 
*** 12 - 20 ~95 36 (91) 
ttt-----------i2---29-------->95------------------42-----------fi97t 
*** > 20 Ut 48 ( 122) 

* 
** 
*** 

Loam or finer 
Sandy loam or coarser 
Not applicable 

(a) The minimum thickness of redistributed suitable 
plant growth material in any random location 
must be within six inches [15.24 centimeters] of 
the average thickness required for an area based 
on the graded spoil characteristics as 
determined by representative sampling. However, 
the commission may approve redistribution 
thicknesses less than those listed in the table 
if chemical and physical analyses and any 
available field trials, greenhouse test results 
or current research findings demonstrate that 
the overburden materials are equal to or more 
suitable than the subsoil for sustaining 
vegetation. In addition, the · commission may 
approve a lesser redistribution thickness if an 
insufficient amount of material exists based on 
the results of the soil survey and the 
availability of other suitable strata pursuant 
to subdivision b of subsection 5 of section 
69-05.2-15-02. 

(b) The texture, sodium adsorption ratio, and 
saturation percentage of the graded spoil 
materials will be determined by a commission 
evaluation of the premine overburden data, 
sample analyses of the graded spoil conducted by 
the operator, or by a combination of these 
methods. 

fe1--lA~s-~aFagFa~A-~s-effeei~ve-eflty-feF-iAese-aFeas 
a~si~Feea-~F~8F-ie-'£Ae-yeaF-i999~ 

b. The amount of redistributed suitable plant growth 
materials in associated disturbance areas where graded 
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spoil materials do not occur must be based on the amount 
removed under subsection 2 of section 69-05.2-15-02. 

5. Following the respreading of suitable plant growth materials, 
appropriate measures must be taken to protect the area from 
wind and water erosion. 

6. The suitable plant growth material and other suitable strata 
and substitutes saved from property owned by one party must be 
respread within the boundaries of that property if the surface 
ownership of the permit area is split between two or more 
parties, unless the parties otherwise agree. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
January 1, 1987; May 1, 1990; May 1, 1992; June 1, 1994; June 1, 1997l 
May 1, 1999. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-95.2-16 

69-95.2-16-99. Performance standards - Hydrolog;c balance 
Sed;mentat;on ponds. 

1. General requirements. Sedimentation ponds must be used 
individually or in series and: 

a. Be constructed before any disturbance of the undisturbed 
area to be drained into the pond. 

b. Be located as near as possible to the disturbed area and 
out of perennial streams, unless approved by the 
commission. 

c. Meet all the criteria of this section. 

2. Sediment storage volume. Sedimentation ponds must provide 
adequate sediment storage volume. Sediment storage volume 
must be determined using the universal soil loss equation, 
gully erosion rates, and the sediment delivery ratio converted 
to sediment volume, using either the sediment density or other 
empirical methods derived from regional sediment pond studies 
if approved by the commission. 

3. Detention time. Sedimentation ponds must provide the required 
theoretical detention time for the water inflow or runoff 
entering the pond from a ten-year, twenty-four-hour 
precipitation event (design event). The theoretical detention 
time must be sufficient to achieve and maintain applicable 
effluent standards. The calculated theoretical detention time 
and all supporting materials must be included in the permit 
application. 

4. Dewatering. The stored water must be removed by a nonclogging 
dewatering device or a conduit spillway approved by the 
commission, and have a discharge rate to achieve and maintain 
the required theoretical detention time. The dewatering 
device may not be lower than the maximum elevation of the 
sediment storage volume. 

5. Each operator shall design, construct, and maintain 
sedimentation ponds to prevent short circuiting to the extent 
possible. 

6. The design, construction, and maintenance of a sedimentation 
pond or other sediment control measures do not relieve the 
operator from compliance with applicable effluent limitations. 

7. For sed;mentation ponds designed to contain the runoff from a 
ten-year, twenty-four-hour precipitation event (design event), 

283 



there must be no spillway outflow as a result of runoff from 
the design event or lesser runoff events, unless multiple 
runoff events occur before the pond can be dewatered in 
accordance with approved plans in the permit. 

8. Sediment must be removed from sedimentation ponds on a 
periodic basis in order to maintain an adequate storage volume 
for the design event. 

9. An appropriate combination of principal and emergency 
spillways or a single spillway must be provided to safely 
discharge the runoff from a twenty-five-year, six-hour 
precipitation event for a temporary impoundment, a fifty-year, 
six-hour precipitation event for a permanent impoundment, or a 
larger event specified by the commission . The spillways must 
be capable of safely discharging the required event when the 
impoundment is at high water elevation. Commission approval 
of open channel spillway grades and allowable velocities must 
be obtained and velocities must be nonerosive. Earth or grass 
lined spillways may be used only where sustained flows are not 
expected. 

10. The minimum elevation at the top of the settled embankment 
must be one foot [30.48 centimeters] above the water surface 
in the pond with the emergency spillway flowing at design 
depth. For embankments subject to settlement, this minimum 
elevation requirement applies at all times. 

11. The constructed height of the dam must be increased a minimum 
of five percent over the design height to allow for 
settlement, unless it has been demonstrated to the commission 
that the material used and the design will ensure against 
settlement. 

12. The minimum top width of the embankment may not be less than 
the quotient of (H+35}/5, where H is the height, in feet, or 
(H+10.7}/5, where H is the height, in meters, of the 
embankment as measured from the upstream toe of the 
embankment. 

13. The upstream side slope of the settled embankment may not be 
steeper than a horizontal to vertical ration of 3:1 and the 
downstream side slope of the settled embankment may not be 
steeper than a horizontal to vertical ration of 2:1. 

14. The foundation area must be cleared of all organic matter, all 
surfaces sloped to no steeper than a horizontal to vertical 
ration of 1:1, and the entire foundation surface scarified. 
Cutoff trenches must be installed if necessary to ensure 
stability. 
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15. The fill material must be free of sod, large roots, other 
large pieces of vegetative matter, and frozen soil, and in no 
case shall coal processing waste be used. 

16. The placing and spreading of fill material must be started at 
the lowest point of the foundation. The fill must be brought 
up in horizontal layers in the thicknesses required to 
facilitate compaction and meet the design requirements of this 
section. Fill adjacent to structures, pipe conduits, and 
drainfill or antiseep collars must be compacted to a density 
equal to that of the surrounding fill by hand tamping or by 
using manually directed power tampers or plate vibrators. 
Compaction must be conducted as specified in the approved 
design. In lieu of the specific design requirements of this 
subsection and subsections 11 through 14, the operator may 
demonstrate that the design of the structure has a m1n1mum 
static safety factor of 1.3 for a normal pool with steady 
state seepage saturation conditions. 

17. If a proposed impoundment can meet the size and other criteria 
of 30 CFR 77.216, eF--ts--teeaiee--wReFe--fatt~Fe--we~te--ee 
eM~eeiee-ie-ea~se-tess-ef-ttfe-eF-seFte~s-~Fe~eFiy-eamage; the 
following additional requirements must be met: 

a. An appropriate combination of principal and emergency 
spillways must be provided to safely discharge the runoff 
from a one-hundred-year, six-hour precipitation event, or 
a larger event as specified by the commission. 

b. The embankment must be designed and constructed with a 
seismic safety factor of 1.2 and a static safety factor of 
at least 1.5 for a normal pool with steady state seepage 
saturation conditions, or a higher safety factor as 
designated by the commission. 

c. Appropriate barriers must be provided to control seepage 
along conduits that extend through the embankment. 

d. The criteria of the mine safety and health administration 
as published in 30 CFR 77.216 must be met;-aAe-a--ee~y--ef 
iRe-~taA-seAi-ie-iRe-etsiFtei-maAageF-ef-iRe-~Atiee-Siaies 
MtAe-safeiy-aAS-ReatiR--aSMtAtSiFaiteA--~ASeF--iRai--itite 
s~BMtiiee---ie--iRe--eeMMtssteA--as--~aFi--ef--iRe--~eFMti 
a~~tteaiteA. 

18. If an i oundment meets the class B or C criteria for dams 
those located where failure would be ex ected to cause loss 

of life or serious property damage) in the United States 
de artment of a riculture natural resource conservation 
service technical release no. 60 TR-60 Earth Dams and 
Reservoirs, 1985, the following apply: 
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a. The emergency spillway must comply .with freeboard 
hydrograph criteria found in the m1n1mum emergency 
spillway hydrologic criteria table in TR-60. or greater 
event specif ied by the commission. 

b. The embankment must be designed and constructed with a 
seismic safety factor of 1.2 and a static safety factor of 
at least 1.5 for a normal pool with steady state seepage 
saturation conditions. or a higher safety factor as 
designated by the commission. 

c. Foundation testing. as well as any necessary laboratory 
testing of foundation material. must be performed to 
determine design requirements for foundation stability. 

d. Appropriate barriers must be provided to control seepage 
along conduits that extend through the embankment. 

19. Impoundment inspections. 

a. A registered professional engineer. or other specialist 
under the direction of a registered professional engineer. 
shall inspect each impoundment as required under 
subdivision b ef---~Ats---s~esee~teA. The registered 
professional engineer and specialist must be experienced 
in the construction of impoundments. 

b. Inspections must be made regularly during construction, 
upon completion of construction, and at least yearly until 
removal of the structure or release of the performance 
bond. 

c. After each inspection the registered professional engineer 
shall promptly provide the commission a certified report 
that the impoundment has been constructed or maintained as 
designed and according to the approved plan and this 
chapter. The report must include discussion of any 
appearance of instability, structural weakness or other 
hazardous conditions, depth and elevation of any impounded 
water, existing storage capacity, any existing or required 
monitoring procedures and instrumentation, and any other 
aspects of the structure affecting stability. 

d. A copy of the inspection reports must be maintained at or 
near the minesite. 

19~ 20. The embankment, including the surrounding areas and diversion 
ditches disturbed or created by construction, must be 
stabilized with respect to erosion and sudden drawdown by a 
vegetative cover or other means immediately after the 
embankment is completed. The active upstream face where water 
will be impounded may be riprapped or otherwise stabilized to 
protect the embankment from erosion and sudden drawdown. 
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29~ 21. 

21~ 22. 

22~ 23. 

Areas where the reestablishment of vegetation is not 
successful or where rills and gullies develop must be repaired 
and revegetated according to section 69-05.2-15-06. 

In addition to the requirements of subsection 18 19, all 
impoundments meeting the criteria of s~eseet~eR 
subsections 17; and 18 must be examined according to 
30 CFR 77.216-3. Other impoundments must be examined at least 
quarterly by a qualified person for appearance of erosion, 
structural weakness, and other hazardous conditions. The 
annual inspection required by subsection 18 19 will be 
considered one of the examinations required-- by this 
subsection. 

Plans for any enlargement, reduction, reconstruction, or other 
modification of dams or impoundments must be submitted to the 
commission. Commission approval of these plans is required 
before modification begins, unless a modification is necessary 
to eliminate a hazard to public health, safety, or the 
environment. 

Sedimentation ponds may not be removed until authorized by the 
commission and the disturbed area has been stabilized and 
revegetated. The structure may not be removed sooner than two 
years after the last augmented seeding unless the last 
augmented seeding is a supplemental seeding into an 
established vegetation stand that is effectively controlling 
erosion. When the pond is removed, the affected land must be 
reclaimed, unless the pond has been approved by the commission 
for retention. If the commission approves retention, the pond 
must meet all the requirements for permanent impoundments of 
section 69-05.2-16-12. 

History: Effective August 1, 1980; 
June 1, 1986; January 1, 1987; May 1, 
July 1, 1995; May 1, 1999. 

amended effective June 1, 1983; 
1990; May 1, 1992; June 1, 1994; 

General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-85.2-19 

69-85.2-19-84. Performance standards - Waste materials - Disposal 
of noncoal wastes. 

1. All noncoal waste materials disposed of within a permit area 
and that are required to be permitted under solid waste 
management rules of the state department of health must be 
disposed of according to those rules and this chapter. Before 
disposal operations begin. the commission must be advised of 
plans to develop or modify a noncoal waste disposal site. 

2. Noncoal wastes including concrete products. plastic material. 
abandoned mining machinery. wood materials. and other 
nonhazardous materials generated during mining and noncoal 
waste materials from activities outside the permit area. such 
as municipal wastes. must be placed and stored in a controlled 
manner in a designated approved portion of the permit area. 
Placement and storage of all types of noncoal wastes, 
including any hazardous materials. must ensure that leachate 
and surface runoff do not degrade surface or ground water, 
fires are prevented. and that the area remains stable and 
suitable for reclamation and revegetation compatible with the 
natural surroundings. Any wastes containing asbestos may not 
be disposed of in the permit area unless specific approval is 
obtained from the state department of health. Solvents. 
grease. lubricants. paints, flammable liquids. and other 
combustible materials must be disposed off the permit area 
except for land treatments of small spills as approved by the 
state department of health. 

3. Disposal sites in the permit area must be designed and 
constructed to ensure that leachate and drainage from the 
noncoal waste areas does not degrade surface or underground 
water. Wastes must be routinely compacted and covered to 
prevent combustion and windborne waste. When disposal is 
completed. two feet [60.96 centimeters] of cover or a greater 
thickness required by the commission must be placed over the 
site, slopes stabilized, suitable plant growth material 
respread and revegetation accomplished. Site operation must 
comply with all local and state requirements. 

4. At no time may any solid waste material be deposited at 
embankment or impoundment sites, nor may any excavation for 
solid waste disposal be located within eight feet [2.44 
meters] of any coal outcrop or coal storage area. 

History: Effective August 1. 1980; amended effective June 1. 1983; 
May 1, 1990; June 1. 1997; May 1. 1999. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-85.2-22-87. 
for success. 

CHAPTER 69-85.2-22 

Performance standards - Revegetat;on - Standards 

1. Success of revegetation must be measured by using 
statistically valid techniques approved by the commiss1on. 
Comparison of ground cover and productivity may be made on the 
basis of reference areas, through the use of standards in 
technical guides published by the United States department of 
agriculture, or through the use of other approved standards. 
If reference areas are used, the management of the reference 
area during the responsibility period required in subsection 2 
must be comparable to that required for the approved 
postmining land use of the permit area. If standards are 
used, they must be approved by the commission and the office 
of surface mining reclamation and enforcement. Approved 
standards are contained in the commission•s Standards for 
Evaluation of Revegetation Success and Recommended Procedures 
for Pre- and Postmining Vegetation Assessments. 

2. The period of responsibility under . the performance bond 
requirements of section 69-05.2-12-09 will begin following 
augmented seeding, planting, fertilization, irrigation, or 
other work, except for cropland and prime farmland where the 
period of responsibility begins at the date of initial 
planting of the crop being grown or a precropland mixture of 
grasses and legumes, and must continue for not less than ten 
years. 

3. Vegetation establishment, for the purpose of the third stage 
bond release provided for in subdivision c of subsection 7 of 
North Dakota Century Code section 38-14.1-17, will be 
determined for each postmining land use according to the 
following procedures: 

a. For native grassland, tame pastureland, and fish and 
wildlife habitat where the vegetation type is grassland, 
ground cover on the permit area must be equal to or 
greater than that of the approved reference area or 
standard with ninety percent statistical confidence. All 
species used in determining ground cover must be perennial 
species not detrimental to the approved postmining land 
use. 

b. For cropland, vegetation will be considered established 
after the successful seeding of the crop being grown or a 
precropland mixture of grasses and legumes. 

c. For prime farmland, annual average crop production from 
the permit area must be equal to or greater than that of 
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the approved reference area or standard with ninety 
percent statistical confidence for a minimum of three crop 
years. 

d. For woodland, shelterbelts, and fish and wildlife habitat 
where the vegetation type is woodland, the number of trees 
and shrubs must be equal to or greater than the approved 
standard . Understory growth must be controlled. Erosion 
must be adequately controlled by mulch or site 
characteristics. 

e. For fish and wildlife habitat where the vegetation type is 
wetland, the basin must exhibit the capacity to hold water 
and support wetland vegetation . Ground cover of the 
contiguous areas must be adequate to control erosion. 

4. The success of revegetation on the permit area at the time of 
final bond release must be determined for each postmining land 
use according to the following: 

a. For nat ive grassland, the following must be achieved for 
the last two consecutive years of the responsibility 
period: 

(1) Ground cover and productivity of the permit area must 
be equal to or greater than that of the approved 
reference area or standard with ninety percent 
statistical confidence; and 

(2) Diversity, seasonality, and permanence of the 
vegetation of the permit area must be equivalent to 
that of the approved standard. 

b. For tame pastureland, ground cover and productivity of the 
permit area must be equal to or greater than that of the 
approved standard with ninety percent stat i stical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

c. For cropland, crop production from the permit area must be 
equal to or greater than that of the approved reference 
area or standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

d. For prime farmlands, a showing that the requirements for 
the restoration of productivity as specified in 
subdivision c of subsection 3 have been met and that the 
ten-year period of responsibility has elapsed. 

e. For woodlands and fish and wildlife habitat where the 
vegetation type is woodland, the following must be 
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achieved during the 
responsibility period: 

last two consecutive years of the 
'> 

(1) The number of woody plants established on the permit 
area must be equal to or greater than the number of 
live woody plants of the same life form of the 
approved standard with ninety percent statistical 
confidence. · Trees. shrubs. half-shrubs. root crowns. 
or root sprouts used in determining success of 
stocking must meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 

(c) At least eighty percent of those counted must 
have been in place at least six years. This 
provision will be deemed satisfied if -rhe 
operator demonstrates that no tree. shrub. or 
half-shrub replanting has occurred during the 
last six years of the revegetation 
responsibility period; 

(2) The ground cover must be equal to or greater than 
ninety percent of the ground cover of the approved 
standard with ninety percent statistical confidence 
and must be adequate to control erosion; and 

(3) Species diversity. seasonal variety. and regenerat i ve 
capacity of the vegetation on the permit area must be 
evaluated on the basis of species stocked and 
expected survival and reproduction rates. 

f. For shelterbelts. the following must be achieved during 
the last two consecutive years of the responsibility 
period: 

(1) Trees. shrubs. half-shrubs. root crowns, or root 
sprouts used in determining success of stocking must 
meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 

(c) At least eighty percent of those counted must 
have been in place at least six years. This 
provision wi 11 be deemed satisfied if the 
operator demonstrates that no tree 1 shrub 1 or 
half-shrub replanting has occurred during the 
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last six years of the revegetation 
responsibility period. 

(2) Shelterbelt density and vigor must be equal to or 
greater than that of the approved standard; and 

(3) Erosion must be adequately controlled. 

g. For fish and wildlife habitat, where the vegetation type 
is wetland, vegetation zones and dominant species must be 
equal to those of the approved standard the last two 
consecut i ve years of the responsibility period. In 
addition, wetland permanence and water quality must meet 
approved standards. 

h. For fish and wildlife habitat, where the vegetation type 
is grassland, the following must be achieved during the 
last two consecutive years of the responsibility period: 

(1) Ground cover must be equal to or greater than that of 
the approved standard with ninety percent statistical 
confidence and must be adequate to control erosion. 

(2) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation must meet the approved 
standard. 

i. For previously mined areas that were not reclaimed to the 
requirements of this chapter, any reclamation requirements 
in effect when the areas were mined must be met. In 
addition, the ground cover may not be less than can be 
supported by the best available plant growth material in 
the reaffect ed area, nor less than the ground cover 
existing ~efore redisturbance. Adequate measures must be 
in place to control erosion as approved by the commission. 

j. For areas to be developed for water, residential, or 
industrial and commercial uses within two years after the 
completion of grading or soil replacement, the ground 
cover on these areas may not be less than required to 
control erosion. 

k. For areas to be developed for recreation, woody plants 
must meet the stocking and plant establishment standards 
for woodlands or shelterbelts found in paragraph 1 of 
subdivision e or in subdivision f as applicable. In 
addition, ground cover must not be less than required to 
achieve the approved postmining land use. 

l. As an alternative to meeting revegetation success 
standards for the last two consecutive growing seasons of 
the responsibility period, an operator may demonstrate 
that the applicable standards have been achieved for three 
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out of five consecutive years starting no sooner than the 
eighth year of the responsibility period. This 
alternative does not pertain to success standards for 
prime farmlands. 

5. Throughout the liability period the permittee shall: 

a. Maintain any necessary fences and use proper management 
practices; and 

b. Conduct periodic measurements of vegetation, soils, and 
water prescribed or approved by the commission. 

H;story: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; May 1, 1992; January 1, 1993; June 1, 1997; May 1, 1999. 
General Author;ty: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-85.2-28 

69-05.2-28-19. Inspection and enforcement Inspection of 
inactive surface coal mining operations. The commission will conduct an 
average of at least one complete inspection per calendar quarter of each 
inactive surface coal mining operation. Partial inspections of inactive 
mines will be conducted as deemed necessary. For the purposes of this 
section. an inactive surface coal mining operation is one for which: 

1. Surface coal mining operations have permanently ceased and all 
disturbed areas have been reclaimed and vegetation has been 
established in accordance with the approved reclamation plan 
and the lands are not contributing suspended solids to 
streamflow or runoff outside the permit area in excess of the 
requirements set by section 69-05.2-16-04; or 

2. The commission has granted partial bond release for the 
disturbed areas pursuant to subsection 7 of section 
69-05.2-12-12. 

History: Effective May 1. 1999. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-27 
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TITLE 72 

Secretary of State 
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MAY 1999 

CHAPTER 72-81-82 

72-81-82-87. Central notice system. 

1. If no quantity of crops or livestock is designated in the 
central notice system filing, the filing must be deemed to 
include all crops or livestock listed. 

2. If no crop year is designated in the central notice system 
filing, the filing must be deemed to include all crop years 
for the effective period of the filing. 

3. A description of the crops or livestock must be included in 
the central notice system filing if needed to distinguish 
those covered by the perfected security interest from other 
crops or livestock owned by the same debtor but not subject to 
the security interest. 

4. A continuation statement of a central notice system fil i ng 
must be signed by eetA-tAe-aeeieF-aAa the secured party. 

History: Effective February 1, 1992; amended effective May 1, 1999. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 41-09-28, 41-09-41 
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TITLE 75 

Department of Human Services 
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JANUARY 1999 

CHAPTER 75-92-96 

AGENCY SYNOPSIS: North Dakota Administrative Code Chapter 75-92-96 
Ratesetting for Nursing Home care. 

Subsection 18 of section 75-02-06-01, Definitions: Amends definition of 
"depreciation guidelines" to reference the current Useful Lives Guide. 

Paragraph (8) of subdivision a of subsection 1 of section 75-02-06-02.6, 
Cost Allocations: Authorizes allocation of laundray costs on the basis 
of in-house resident days. 

Subsection 1 of section 75-02-06-05, Compensation: Clarifies 
administrator compensation limits. 

Subsection 38 of section 75-02-06-12.1, Nonallowable Costs: Repeals the 
subsection that formerly treated certain interest expense on operating 
loans as a nonallowable cost. 

Subsection 4 of section 75-02-06-14, Resident Days: Increases 
therapeutic leave allowances. 

Subsection 3 and subdivisions a, c, and d of subsection 7 of section 
75-02-06-16, Rate Determinations: Converts from using a resident 
classification review process to using the minimum data set for 
classifying residents into a payment category; allows the former owner's 
cost reports to be used in certain change of ownership situations; and 
specifies the beginning date of a projected property rate. 

Section 75-02-06-17, Classifications: Establishes the minimum data set 
resident classification system. 
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Section 75-02-06-18, Reviewer Criteria: Repeals reviewer criteria not 
relevant to establishing minimum data set resident classifications. 

Subdivision b of subsection 1 and subsection 6 of section 75-02-06-21, 
Specialized Rates for Extraordinary Medical Care: Expands application 
of specialized rates. 

75-92-96-91. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. .. Accrua 1 basis.. means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Actual rate 11 means the facility rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. 11 Adjustment factor.. means the appropriate composite economic 
change index. 

4. 11 Admi ssion 11 means any time a resident is admitted to the 
facil i ty from an outside location, including readmission 
resulting from a discharge. 

5. 11 Allowable cost 11 means the facility•s actual 
appropriate adjustments as required by medical 
regulations. 

cost after 
assistance 

6. 11 Bona fide sale 11 means the purchase of a facility•s capital 
assets with cash or debt in an arm•s length transaction. It 
does not include: 

a. A purchase of shares in a corporation that owns, operates, 
or controls a facility except as provided under 
subsection 3 of section 75-02-06-07; 

b. A sale and leaseback to the same licensee; 

c. A transfer of an interest to a trust; 

d. Gifts or other transfers for nominal or no consideration; 

e. A merger of two or more related organizations; 

f . A change in the legal form of doing business; 

g. The addition or deletion of a partner, owner, or 
shareholder; or 

h. A sale, merger, reorganization, or any other transfer of 
interest between related organizations. 
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7. 11 8uilding 11 means the physical plant, including building 
components and building services equipment, licensed as a 
facility, and used directly for resident care, and auxiliary 
buildings including sheds, garages, and storage buildings 
located on the site used directly for resident care. 

8. 11 Capital asset.. means a facility's buildings, land 
improvements, fixed equipment, movable equipment, leasehold 
improvements, and all additions to or replacements of those 
assets used directly for resident care. 

9. 11 Chain organization .. means a group of two or more health care 
facilities owned, leased, or, through . any other device, 
controlled by one business entity. This includes not only 
proprietary chains, but also chains operated by various 
religious and other charitable organizations. A chain 
organization may also include business organizations engaged 
in other activities not directly related to health care. 

10. 11 Close relative.. means an individual whose relationship by 
blood, marriage, or adoption to an individual who is directly 
or indirectly affiliated with, controls, or is controlled by a 
facility is within the third degree of kinship. 

11. 11 Comnunity contribution.. means contributions to civic 
organizations and sponsorship of community activities. It 
does not include donations to charities. 

12. 11 Cost category.. means the classification or grouping of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determination of rates. 

13. 11 Cost center 11 means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
or type of activity into which functions of a facility are 
divided for purposes of cost assignment and allocations. 

14. 11 Cost report 11 means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

15. 11 Department 11 means the department of human services. 

16. "Depreciable assetu means a capital asset for which the cost 
must be capitalized for ratesetting purposes. 

17. 11 Depreciation 11 means an allocation of the cost of an asset 
over its estimated useful life. 

18. ..Depreciation guidelines" means the American hospital 
association's guidelines as published by American Hospital 
Publishing, Inc., in 11 Estimated Useful Lives of Depreciable 
Hospital Assets•, revised 1993 1998 edition. 
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19 ... Desk audit rate 11 means the rate established by the department 
based upon a review of the cost report submission prior to an 
audit of the cost report. 

20. 11 Direct care costs.. means the cost category for allowable 
nursing and therapy costs. 

21. 11 0irect costing .. means identification of actual costs directly 
to a facility or cost category without use of any means of 
a 11 ocat ion. 

22. 11 0ischargen means the voluntary or involuntary release of a 
bed by a resident when the resident vacates the nursing 
facility premises. 

23. 11 Employment benefits'' means fringe benefits. other employee 
benefits including vision insurance. disability insurance. 
long-term care insurance. employee assistance programs. 
employee child care benefits. and payroll taxes. 

24. 11 Established rate 11 means the rate paid for services. 

25. 11 Facility .. means a nursing facility not owned or administered 
by state government or a nursing facility. owned or 
administered by state government. which agrees to accept a 
rate established under this chapter~ It does not mean an 
intermediate care facility for the mentally retarded. 

26. 11 Fair market value.. means value at which an asset could be 
sold in the open market in a transaction between informed. 
unrelated parties. 

27. 11 Final decision rate 11 means the amount. if any. determined on 
a per day basi s. by which a rate otherwise set under this 
chapter is increased as a result of a request for 
reconsideration. a request for an administrative appeal. or a 
request for judicial appeal taken from a decision on an 
administrative appeal. 

28. "Final rate 11 means the rate established after any adjustments 
by the department. including adjustments resulting from cost 
report reviews and audits. 

29. "Fixed equipment" means equipment used directly for resident 
care affixed to a building. not easily movable. and identified 
as such in the depreciation guidelines. 

30. "Freestanding facility .. means a nursing facility which does 
not share basic services with a hospital-based provider. 

31. "Fringe benefits" means workers' compensation insurance. group 
health or dental insurance. group life insurance. retirement 

304 



benefits or plans, uniform allowances, and medical services 
furnished at nursing facility expense. 

32. "Highest market driven compensation" means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility. 

33. "Hi stori ca 1 operating costs 11 means the a 11 owab 1 e operating 
costs incurred by the facility during the report year 
immediately preceding the rate year for which the established 
rate becomes effective. 

34. "Hospice general inpatient care" means short-term inpatient 
care necessary for pain control or acute or chronic symptom 
management that cannot feasibly be provided in other settings. 
It does not mean care provided to an individual residing in a 
nursing facility. 

35. "Hospice inpatient respite care" means short-term inpatient 
care provided to an individual when necessary to relieve 
family members or other persons caring for the individual at 
home. Care may be provided for no more than five consecutive 
days. For purposes of the definition, home does not include 
nursing facility. 

36. "Hospital leave day" means any day that a resident is not in 
the facility, but is in an acute care setting as an inpatient. 

37. "Indirect care costs" means the cost category for allowable 
administration, plant, housekeeping, medical records, 
chaplain, pharmacy, and dietary, exclusive of food costs. 

38. "In _.house resident day" for nursing facilities means a day 
that a resident was actually residing in the facility and was 
not on therapeutic leave or in the hospital. "In-house 
resident day" for hospitals means an inpatient day. 

39. "Institutional leave day" means any day that a resident is not 
in the facility, but is in another nursing facility, 
intermediate care facility for the mentally retarded, or basic 
care facility. 

40. "Land improvements" means any improvement to the land 
surrounding the facility used directly for resident care and 
identified as such in the depreciation guidelines. 

41. "Limit rate" means the rate established as the maximum 
allowable rate for a cost category. 

42. "Lobbyist• means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
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decisions made by the legislative council. and is required to 
register as a lobbyist. 

43. 11 Medical assistance program .. means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

44. 11 Medi ca 1 records costs.. means costs associ a ted with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

45. 

46. 

11 Movable equipment.. means movable care 
equipment genera l ly used in a facility. 
identified as major movable equipment 
guidelines. 

and support services 
including equipment 
in the depreciation 

11 0ther direct care 
allowable activities. 
costs . 

costs 11 

social 
means the cost category for 

services. laundry. and food 

47. 11 Payro 11 taxes .. means the emp 1 oyer 1 s share of Feder a 1 
Insurance Contributions Act (FICA) taxes, governmentally 
required retirement contributions, and state and federal 
unemployment compensation taxes. 

48. 11 Pending decision rate 11 means the amount, determined on a 
per day basis, by which a rate otherwise set under this 
chapter would increase if a facility prevails on a request for 
reconsiderat ion, on a request for an administrative appeal, or 
on a request for a judicial appeal taken from a decision on an 
administrative appeal; however, the amount may not cause any 
component of the rate to exceed rate limits established under 
this chapter. 

49. ..Private-pay resident .. means a nursing facility resident on 
whose behalf the facility is not receiving medical assistance 
payments and whose payment rate is not established by any 
governmental entity with ratesetting authority, including 
veterans~ administration or medicare. 

50. 11 Private roomu means a room equipped for use by only one 
resident. 

51. 11 Property costs 11 means the cost category for allowable real 
property costs and other costs which are passed through. 

52. 11 Provider 11 means the organization or individual who has 
executed a provider agreement with the department. 

53. 11 Rate year" means the calendar year from January first through 
December thirty-first. 
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54. 11 Reasonable resident-related cost 11 means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost-conscious buyer pays for 
a given item or services. 

55. 11 Related organization .. means a close relative or person or an 
organization which a provider is, to a significant extent, 
associated with, affiliated with, able to control, or 
controlled by, and which furnishes services, facil i ties, or 
supplies to the provider. Control exists where an individual 
or an organization has the power, directly or indirectly, 
significantly to influence or direct the policies of an 
organization or provider. 

56. 11 Report year 11 means the fiscal year from July first through 
June thirtieth of the year immediately preceding the rate 
year. 

57. 11 Resident 11 means a person who has been admitted to the 
facility, but not discharged. 

58. 11 Resident day .. in a nursing facility means all days for which 
service is provided or for which payment is ordinarily sought, 
including hospital leave days and therapeutic leave days. The 
day of admission and the day of death are resident days. The 
day of discharge is not a resident day. 11 Resident day .. in a 
hospital means all inpatient days for which payment is 
ordinarily sought. 

59. 11 Respite care .. means short-term care provided to an individual 
when necessary to relieve family members or other persons 
caring for the individual at home. 

60. 11 Routine hair care.. means hair hygiene which includes 
grooming, shampooing, cutting, and setting. 

61. 11 Significant capacity increase 11 means an increase of fifty 
percent or more in the number of licensed beds or an increase 
of twenty beds, whichever is greater; but does not mean an 
increase by a facility which reduces the number of its 
licensed beds and thereafter relicenses those beds, and does 
not mean an increase in a nursing facility's licensed capacity 
resulting from converting beds formerly licensed as basic care 
beds. 

62. "Standardized resident day.. means a resident day times the 
classification weight for the resident. 
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63. "Therapeutic 1 eave day" means any day that a resident is not 
in the facility, another nursing facility, an intermediate 
care facility for the mentally retarded, a basic care 
facility, or an acute care setting, or, if not in an 
institutional setting, is not receiving home and 
community-based waivered services. 

64. "Top management personnel" means owners, board members, 
corporate officers, general, regional, and district managers, 
administrators, and any other person performing functions 
ordinarily performed by such personnel. 

65. "Working capital debt" means debt incurred to finance nursing 
facility operating costs, but does not include debt incurred 
to acquire or refinance a capital asset or to refund or 
refinance debt associated with acquiring a capital asset. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992; 
November 22, 1993; January 1, 1996; July 1, 1996; January 1, 1998~ 
January 1, 1999. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.6. Cost allocations. 

1. Direct costing of allowable costs must be used whenever 
possible. For a facility that cannot direct cost, the 
following allocation methods must be used: 

a. If a facility is combined with a hospital or has more than 
one license (including basic care), the following 
allocation methods must be used: 

(1) Nursing salaries that cannot be reported based on 
actual costs must be allocated using time studies. 
Time studies must be conducted at least semiannually 
for a two-week period or quarterly for a one-week 
period. Time studies must represent a typical period 
of time when employees are performing normal work 
activities in each of their assigned areas of 
responsibilities. Allocation percentages based on 
the time studies must be used starting with the next 
pay period following completion of the time studies 
or averaged for the report year. The methodology 
used by the facility may not be changed without 
approval by the department. If time studies are not 
completed, nursing salaries must be allocated based 
on revenues for resident services. 

(2) Salaries for a director of nursing or nursing 
supervisors that cannot be reported based on actual 
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costs or time studies must be allocated based on 
nursing salaries or full-time equivalents of nursing 
staff. 

(3) Salaries for cost center supervisors must be 
allocated based on cost center salaries or full-time 
equivalents of supervised staff. 

(4) Staff development or inservice trainer salaries must 
be allocated to nursing and therapies based on the 
ratio of nursing and therapy salaries to total 
salaries, to non-long-term care based on the ratio of 
non-long term care salaries to total salaries, and to 
administration based on the ratio of total salaries 
less nursing salaries, therapy salaries, and non-long 
term care salaries to total salaries. 

(5) Other nursing costs must be allocated based on 
resident days. 

(6) Therapy costs, other than therapy salaries and 
purchased services, must be allocated based on the 
ratio of therapy salaries and purchased services in 
the nursing facility to total therapy salaries and 
purchased services. 

(7) Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

(8) Laundry costs must be allocated on the basis of 
pounds of laundry or in-house resident days. 

(9) Activity costs must be allocated based on in-house 
resident days. 

(10) Social service costs must be allocated based on 
resident days. 

(11) Housekeeping costs must be allocated based on 
weighted square footage. 

(12) Plant operation costs must be allocated based on 
weighted square footage. 

(13) Medica l records costs must be allocated based on the 
number of admissions or discharges and deaths. 

(14) Pharmacy costs for consultants must be allocated 
based on in-house resident days. 

(15) Administration costs must be allocated on the basis 
of the percentage of total adjusted cost, excluding 
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property, administration, and chaplain, in each 
facility. 

(16) Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center must be allocated 
using the methodologies set forth in this section for 
that particular cost center. 

(17) Chaplain costs must be allocated based on the 
percentage of total adjusted costs, excluding 
property, administration, and chaplain. 

(18) Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division. The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility. The 
facility shall also provide a rationale for the proposed 
allocation method. Based on the information provided, the 
department shall determine the allocation method used to 
report costs. 

c. Malpractice, professional liability insurance, therapy 
salaries, and purchased therapy services must be direct 
cos ted. 

d. The costs of operating a pharmacy must be included as 
non-long-term care costs. 

e. For purposes of this subsection, "weighted square footage" 
means the allocation of the facility•s total square 
footage, excluding common areas, identified first to a 
cost category and then allocated based on the allocation 
method described in this subsection for that cost 
category. 

2. If a facility cannot directly identify salaries and employment 
benefits to a cost category, the following cost allocation 
methods must be used: 

a. Salaries, excluding staff development and inservice 
trainer salaries, must be allocated using time studies. 
Time studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period. Time studies 
must represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies must be used 
starting with the next pay period following completion of 
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time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed. salaries and employment benefits must be 
allocated entirely to the indirect care costs. if any of 
the employee•s job duties are included in this cost 
category. Otherwise. salaries and employment benefits 
must be other direct care costs. 

b. Staff development and inservice trainer salaries must be 
allocated to nursing and therapies based on the ratio of 
nursing and therapy salaries to total salaries and to 
administration based on the ratio of total salaries less 
nursing and therapy salaries to total salaries. 

c. Employment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. A facility that operates or is associated with 
nonresident-related activities. such as apartment complexes. 
shall allocate all costs. except administration costs. in the 
manner required by subsection 1. and shall allocate 
administration costs as follows: 

a. If total costs of all nonresident-related activities. 
exclusive of property. administration. and chaplain costs. 
exceed five percent of total facility costs. exclusive of 
property. administration. and chaplain costs. 
administration costs must be allocated on the basis of the 
percentage of total cost. excluding property. 
administration. and chaplain costs. 

b. If total costs of all nonresident-related activities. 
exclusive of property. administration. and chaplain costs. 
are less than five percent of total facility costs. 
exclusive of property. administration. and chaplain costs. 
administration costs must be allocated to each activity 
based on the percent gross revenues for the activity is of 
total gross revenues. except that the allocation may not 
be based on a percentage exceeding two percent for each 
activity. 

c. If the provider can document. to the satisfaction of the 
department. that none of the facility resources or 
services are used in connection with the 
nonresident-related activities. no allocation need be 
made. 

d. The provisions of this subsection do not apply to the 
activities of hospital and basic care facilities 
associated with a facility. 
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4. All costs associated with a vehicle not exclusively used by a 
facility must be allocated between resident-related and 
nonresident-related activities based on usage logs. 

History: Effective January 1t 1990; amended effective January 1t 1992; 
November 1t 1992; November 22t 1993; January 1t 1996; January 1t 1999. 
General Authority: NDCC 50-24.1-04t 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-95. Compensation. 

1. Compensation on an annual basis for top management personnel 
must be limitedt prior to allocationt if anyt to the highest 
market-driven compensation of an administrator employed by a 
freestanding facilityt with licensed capacityt during the 
report yeart at least equal to the licensed capacity of the 
smallest facility within the top quartile of all facilities 
ranked by licensed capacity. Compensation for top management 
personnel employed for less than a year must be limited to an 
amount equal to the limitation divided by three hundred sixty­
five times the number of calendar days the individual was 
employed. 

2. Compensation includes: 

a. Salary for managerialt administrativet professionalt and 
other services. 

b. Amounts paid for the personal benefits of the persont 
e.g.t housing allowancet flat-rate automobile allowance. 

c. The cost of assets and services the person receives from 
the facility. 

d. Deferred compensationt pensionst and annuities. 

e. Supplies and services for the personal use of the person. 

f. The cost of a domestic or other employee who works in the 
home of the person. 

g. Life and health insurance premiums paid for the person and 
medical services furnished at facility expense. 

3. Reasonable compensation for a person with at least five 
percent ownershipt persons on the governing board, or any 
person related within the third degree of kinship to top 
management personnel must be considered an allowable cost if 
services are actually performed and required to be performed. 
The amount to be allowed must be an amount determined by the 
department to be equal to the amount normally required to be 
paid for the same services if provided by a nonrelated 
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employee. Reasonableness also requires that functions 
performed be necessary in that, had the services not been 
rendered, the facility would have to employ another person to 
perform them. Reasonable compensation on an hourly basis may 
not exceed the amount determined to be the limitation in 
subsection 1, divided by two thousand eighty. 

4. Costs otherwise nonallowable under this chapter may not be 
included as personal compensation. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; September 1, 1987; January 1, 1990; November 22, 1993; 
January 1, 1996; January 1, 1999. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-12.1. Nonallowable costs. Costs not related to resident 
care are costs not appropriate or necessary and proper in developing and 
maintaining the operation of resident care facilities and activities. 
These costs are not allowed in computing the rates. Nonallowable 
costs include: 

1. Political contributions; 

2. Salaries or expenses of a lobbyist; 

3. Advertising designed to encourage potential residents to 
select a particular facility; 

4. Fines or penalties, including interest charges on the penalty, 
bank overdraft charges, and late payment charges; 

5. Legal and related expenses for challenges to decisions made by 
governmental agencies except for successful challenges as 
provided for in section 75-02-06-02.5; 

6. Costs incurred for activities directly related to influencing 
employees with respect to unionization; 

7. Cost of membershtps in sports, health, fraternal, or social 
clubs or organizations, such as elks, country clubs, knights 
of columbus; 

8. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campaigns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies (including all dues unless an 
allocation of dues to such costs is provided); 

9. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., lions, 
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chamber of commerce, or kiwanis, in excess of one thousand 
five hundred dollars per cost reporting period; 

10. Home office costs not otherwise allowable if incurred directly 
by the facility; 

11. Stockholder servicing costs incurred primarily for the benefit 
of stockholders or other investors that include annual 
meetings, annual reports and newsletters, accounting and legal 
fees for consolidating statements for security exchange 
commission purposes, stock transfer agent fees, and 
stockholder and investment analysis; 

12. Corporate costs not related to resident care, including 
reorganization costs; costs associated with acquisition of 
capital stock, except otherwise allowable interest and 
depreciation expenses associated with a transaction described 
in subsection 3 of section 75-02-06-07; and costs relating to 
the issuance and sale of capital stock or other securities; 

13. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes, 
located in resident accommodations, excluding common areas, 
furnished solely for the personal comfort of the residents; 

14. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose; 

15. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care; 

16. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility; 

17. Costs incurred by the provider•s subcontractors, or by the 
lessor of property that the provider leases, that are an 
element in the subcontractor•s or lessor•s charge to the 
provider, if the costs would not have been allowable had the 
costs been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property except 
no facility shall have a particular item of cost disallowed 
under this subsection if that cost arises out of a transaction 
completed before July 18, 1984; 
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18. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises; 

19. Depreciation expense for facility assets not related to 
resident care; 

20. Nonnursing facility operations and associated administration 
costs; 

21. Direct costs or any amount claimed to medicare for medicare 
utilization review costs; 

22. All costs for services paid directly by the department to an 
outside provider, such as prescription drugs; 

23. Travel costs involving the use of vehicles not exclusively 
used by the facility except to the extent: 

a. The facility supports vehicle travel costs with sufficient 
documentation to establish that the purpose of the travel 
is related to resident care; 

b. Resident-care related vehicle travel costs do not exceed a 
standard mileage rate established by the internal revenue 
service; and 

c. The facility documents all costs associated with a vehicle 
not exclusively used by the facility; 

24. Travel costs other than vehicle-related costs unless 
supported, reasonable, and related to resident care; 

25. Add i tional compensation paid to an employee, who is a member 
of t he board of directors, for service on the board; 

26. Fees paid to a member of a board of directors for meetings 
attended to the extent that the fees exceed the compensation 
paid, per day, to a member of the legislative council, 
pursuant to North Dakota Century Code section 54-35-10; 

27. Travel costs associated with a board of directors meeting to 
the extent the meeting is held in a location where the 
organization has no facility; 

28. The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excl uding the 
portion of the cost which relates to costs that benefit all 
eligible employees; 

29. Employment benefits associated with salary costs not 
includable in a rate set under this chapter~i 
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30. Premiums for top management personnel life insurance policies, 
except that the premiums must be allowed if the policy is 
included within a group policy provided for all employees, or 
if the policy is required as a condition of mortgage or loan 
and the mortgagee or lending institution is listed as the sole 
beneficiary; 

31. Personal expenses of owners and employees, including 
vacations, personal travel, and entertainment; 

32 . Costs not adequately documented through written documentation, 
date of purchase, vendor name, listing of items or services 
purchased, cost of items purchased, account number to which 
the cost is posted, and a breakdown of any allocation of costs 
between accounts or facilities; 

33. The following taxes: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon; 

b. State or local income and excess profit taxes; 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes on the issuance of 
bonds, property transfers, or issuance or transfer of 
stocks, which are generally either amortized over the life 
of the securities or depreciated over the life of the 
asset, but not recognized as tax expense; 

d. Taxes, including real estate and sales tax, for which 
exemptions are available to the provider; 

e. Taxes on property not used in the provision of covered 
services; 

f. Taxes, including sales taxes, levied against the residents 
and collected and remitted by the provider; and 

g. Self-employment (FICA) taxes applicable to persons 
including individual proprietors, partners, members of a 
joint venture; 

34. The unvested portion of a facility's accrual for sick or 
annual leave; 

35 . The cost, including depreciation, of equipment or items 
purchased with funds received from a local or state agency, 
exclusive of any federal funds; 

36 . Hair care, other than routine hair care, furnished by the 
facility; 
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37. The cost of education unless: 

a. The education was provided by an accredited academic or 
technical educational facility; 

b. The expenses were for materials~ books~ or tuition; 

c. The employee was enrolled in a course of study intended to 
prepare the employee for a position at the facility~ and 
is in that position; and 

d. The facility claims the cost of the education at a rate 
that does not exceed one dollar per hour of work performed 
by the employee in the position for which the employee 
received education at the facility•s expense~ provided the 
amount claimed per employee may not exceed two thousand 
dollars per year, or an aggregate of eight thousand 
dollars, and in any event may not exceed the cost to the 
facility of the employee•s education~i 

38. tAiePesi--eM~eAse--eA--ihe-~ePtteA-ef-e~ePaitA§-teaAs-e~~at-ie 
AeAattewaete--eesis--tAe~PPee--feP--the--e~PPeAi---aAe---~PteP 
Pe~ePitAg-~ePtees; Repealed effective January 1~ 1999. 

39. Increased lease costs of a facility, unless: 

a. The lessor incurs increased costs related to the ownership 
of the facility or a resident-related asset; 

b. The increased costs related to the ownership are charged 
to the lessee; and 

c. The increased costs related to the ownership would be 
allowable had the costs been incurred directly by the 
lessee; 

40. At the election of the provider, the direct and indirect costs 
of providing therapy services to nonnursing facility residents 
or medicare part B therapy services, including purchase of 
service fees and operating or property costs related to 
providing therapy services; 

41. Costs associated with or paid for the acquisition of licensed 
nursing facility capacity; 

42. Goodwill; and 

43. Lease costs in excess of the amount allocable to the leased 
space as reported on the medicare cost report by a lessor who 
provides services to recipients of benefits under title XVIII 
or title XIX of the Social Security Act. 
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History: Effective January 1, 1990; amended effective January 1, 1992; 
November 1, 1992; November 22, 1993; January 1, 1996; July 1, 1996; 
January 1, 1998; January 1, 1999. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-14. Resident days. 

1. A resident day is any day for which service is provided or for 
which payment is ordinarily sought for us of a bed. The 
amount of remuneration has no bearing on whether a day should 
be counted. 

2. Adequate census records must be prepared and maintained on a 
daily basis by the facility to allow for proper audit of the 
census data. The daily census records must include: 

a. Identification of the resident; 

b. Entries for all days, and not just by exception; 

c. Identification of type of day, i.e., hospital, in-house; 

d. Identification of the resident's classification; and 

e. Monthly totals by resident, by classifications for all 
residents, and by type of day. 

3. A maximum of fifteen days per occurrence may be allowed for 
payment by the medical assistance program for hospital leave. 
Hospital days in excess of fifteen consecutive days not 
billable to the medical assistance program are not resident 
days unless any payment is sought as provided for in 
subdivision c of subsection 1 of section 75-02-06-22. 

4. A maximum of e~gA!eeA twenty-four therapeutic leave days per 
individual per rate year may be allowed for payment by the 
medical assistance program. Therapeutic leave days in excess 
of e~gAteeA twenty-four per year are not resident days unless 
any payment is sought as provided for in subdivision c of 
subsection 1 of section 75-02-06-22. 

5. Institutional leave days are not billable to the department 
and are not resident days unless any payment is sought as 
provided for in subdivision c of subsection 1 of section 
75-92-06-22. 

6. Hospital and therapeutic leave days, occurring immediately 
following a period when a resident was receiving medicare 
part A benefits in the facility, are not billable to the 
department and are not resident days unless any payment is 
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sought as provided for in subdivision c of subsection 1 of 
section 75-02-06-22. 

7. Residents admitted to the facility through a hospice program 
or electing hospice benefits while in a facility must be 
identified as hospice residents for census and billing 
purposes. 

H;story: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 1, 1992; November 22, 
1993; January 1, 1996; January 1, 1998; January 1, 1999. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) . 

75-92-96-16. Rate determ;nat;ons. 

1. For each cost category, the actual rate is calculated using 
allowable historical operating costs and adjustment factors 
provided for in subsection 4 divided by standardized resident 
days for the direct care cost category and resident days for 
other direct care, indirect care, and property cost 
categories. The actual rate as calculated is compared to the 
limit rate for each cost category to determine the lesser of 
the actual rate or the limit rate. The lesser rate is given 
the rate weight of one. The rate weight of one for direct 
care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care, indirect care, and property costs, and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. For a facility with an actual rate below the limit rate 
for indirect care costs, an incentive amount equal to 
seventy percent times the difference between the actual 
rate, exclusive of the adjustment factor, and the limit 
rate in effect at the end of the year immediately 
preceding the rate year, up to a maximum of two dollars 
and sixty cents must be included as part of the indirect 
care cost rate. 

b. A facility shall receive an operating margin of three 
percent based on the lesser of the actual direct care and 
other direct care rates, exclusive of the adjustment 
factor, or the limit rate in effect at the end of the year 
immediately preceding the rate year. The three percent 
operating margin must be added to the rate for the direct 
care and other direct care cost categories. 

3. Limitations. 
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a. The department shall accumulate and analyze statistics on 
costs incurred by facilities. Statistics may be used to 
establish reasonable ceiling limitations and incentives 
for efficiency and economy based on reasonable 
determination of standards of operations necessary for 
efficient delivery of needed services. Limitations and 
incentives may be established on the basis of cost of 
comparable facilities and services and may be applied as 
ceilings on the overall costs of providing services or on 
specific areas of operations. The department may 
implement ceilings at any time based upon information 
available. 

b. The department shall review, on an ongoing basis. 
aggregate payments to facilities to determine that 
payments do not exceed an amount that can reasonably be 
estimated would have been paid for those services under 
medicare payment principles. If aggregate payments to 
facilities exceed estimated payments under medicare. the 
department may make adjustments to rates to establish the 
upper limitations so that aggregate payments do not exceed 
an amount that can be estimated would have been paid under 
medicare payment principles. 

c. All facilities except those nongeriatric physically 
handicapped facilities described in North Dakota Century 
Code section 50-24.4-13 must be used to establish a limit 
rate for the direct care. other direct care. and indirect 
care cost categories. The base year is the report year 
ended June 30, 1992. Base year costs may not be adjusted 
in any manner or for any reason not provided for in this 
subsection. 

tit d. The limit rate for each of the cost categories must be 
established as follows: 

Historical costs for the report year ended June 30. 
1992. as adjusted. must be used to establish rates 
for all facilities in the direct care, other direct 
care. and indirect care cost categories. 

For the rate year beginning January 1, 1997 1998. the 
limit rate for the direct care cost category is 
ihtPiy-fe~P thirty-five dollars and etghiy-ihPee 
eighty-one cents. for the other direct care cost 
category is eleven dollars and ftfiy-eAe eighty-three 
cents, and for the indirect care cost category is 
twenty-six dollars and ihPee seventy-six cents. 

fet ill For the rate yeaps year beginning daA~aPy-l;-1998; 
aAa January 1. 1999. the limit Paies rate established 
in s~e~apagpa~h-8 paragraph 2: 
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(a) For the direct care cost category. must first be 
multiplied times a factor determined through 
dividing standardized resident days based on the 
classifications established using resident 
classification reviews by standardized resident 
da s based on the classifications established 
usin m1n1mum data set classifications all as 
re orted in the cost re ort for the re ort ear 
endin June 30 1998 and the result multi lied 
times the appropriate composite economic change 
index increase as described in subsection 4; and 

(b) For the other direct care cost category and the 
indirect care cost category. must be multiplied 
times the appropriate composite economic change 
index increase (as described in subsection 48 !l 
to establish the limit rate for each cost 
category. 

fa} 1il For rate years beginning on or after January 1. 2000, 
the limit rate set for each cost category for the 
previous rate year must be multiplied times the 
appropriate composite economic change index increase 
(as described in subsection 4) to establish the limit 
rate for each cost category. 

t21 e. 

Eh f. 

A facility with an actual rate that exceeds the limit rate 
for a cost category shall receive the limit rate. 

The actual rate for indirect care costs and property costs 
must be the lesser of the rate established using aei~a~: 

(1) Actual census for the report year; or A~Aeiy 

(2) Ninety percent of licensed bed capacity available for 
occupancy~--A--~~eeAsee--eee--~s--Aei--ava~~ae~e--feF 
eee~~aAey--~f--iAe-~~eeAsee-eee-~s-~aFi-ef as of June 
thirtieth of the report year: 

(a) Multiplied times three hundred sixty-five; and 

(b) Reduced by the number of affected beds. for each 
day any bed is not in service during the report 
year. due to a remodeling, renovation, or 
construction project feF-iAe-~eF~ee-iAe--eee--~s 
Aei-~A-seFv~ee. 

The department may waive or reduce the application of 
subdivision e f if the facility demonstrates that 
occupancy below ninety percent of licensed capacity 
results from the use of alternative home and community 
services by individuals who would otherwise be eligible 
for admission to the facility and: 
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(1) The facility has reduced licensed capacity; or 

(2) The facility's governing board has 
capacity decrease to occur no later than 
the rate year which would be 
subdivision 8 f. 

approved a 
the end of 
affected by 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. 

a. An appropriate composite economic change index may be used 
for purposes of adjusting historical costs for direct 
care, other direct care, and indirect care under 
subsection 1 and for purposes of adjusting limitations of 
direct care costs, other direct care costs, and indirect 
care costs under subsection 3, but may not be used to 
adjust property costs under either subsection 1 or 
subsection 3. 

b. For purposes of this section: 

(1) "Appropriate composite economic change index" means: 

(a) For the rate year beginning January 1, 1998, and 
the rate year beginning January 1, 1999, 
one-half of the increase, if any, in the 
consumer price index, plus one-half of the 
increase, if any, in the data resources, 
incorporated, North Dakota specific nursing home 
input price index; and 

(b) For the rate years beginning on or after 
January 1, 2000, the increase in the consumer 
price index, if any. 

(2) The "consumer price index increase" means the 
percentage (rounded to the nearest one-tenth of one 
percent) by which consumer price index for urban wage 
earners and clerical workers (CPI-W), all items, 
United States city average for the quarter ending 
September thirtieth of the year immediately preceding 
the rate year (as prepared by the United States 
department of labor) exceeds that index for the 
quarter ending September thirtieth of the second year 
preceding the rate year. 

(3) "Data resources, incorporated, North Dakota specific 
nursing home input price index" means: 

(a) For purposes of determining the adjustment 
factor applicable to historical costs under 
subsection 1, for direct care, other direct 
care, and indirect care, the composite index for 
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the eighteen-month period beginning immediately 
after the report year ends; and 

(b) For purposes of determining the adjustment 
factor applicable to the limit rates for direct 
care, other direct care, and indirect care under 
subsection 3, the composite index for the period 
beginning January 1, 1998, and ending at the end 
of the rate year. 

5. Rate adjustments. 

a. Desk audit rate. 

(1) The cost report must be reviewed taking into 
consideration the prior year•s adjustments. The 
facility must be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification, the facility may 
submit information to explain why the desk adjustment 
should not be made. The department shall review the 
information and make appropriate adjustments. 

(2) The desk audit rate must be effective January first 
of each rate year unless the department specifically 
identifies an alternative effective date and must 
continue in effect until a final rate is established. 

(3) Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in section 75-02-06-22 or 
subdivision c. 

(4} The facility may request a reconsideration of the 
desk rate for purposes of establishing a pending 
decision rate. The request for reconsideration must 
be filed with the department•s medical services 
division within thirty days of the date of the rate 
notification and must contain the information 
required in subsection 1 of section 75-02-06-26. No 
decision on the request for reconsideration of the 
desk rate may be made by the department unless, after 
the facility has been notified that the desk rate is 
the final rate, the facility requests, in writing 
within thirty days of the rate notification, the 
department to issue a decision on that request for 
reconsideration. 

(5} The desk rate may be adjusted for special rates or 
one-time adjustments provided for in this section. 
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(6) The desk rate may be adjusted to reflect errors, 
adjustments, or omissions for the report year that 
result in a change of at least five cents per day for 
the rate weight of one. 

b. Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate must become the final rate upon 
notification from the department. The final rate is 
effective January first of each rate year unless the 
department specifically identifies an alternative 
effective date. 

(2) The final rate must include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of at least five 
cents per day for the rate weight of one that are 
found during a field audit or are reported by the 
facility within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate no later than the first day of the second month 
following receipt of notification by the department 
of the final rate and is not retroactive except as 
provided for in subdivision c of this subsection. 

(4) The final rate may be revised at any time for special 
rates or one-time adjustments provided for in this 
section. 

(5) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures must be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final 
rate, not including subsequent revisions, 
resulting in a change of at least five cents per 
day for the rate weight of one must result in a 
change to the final rate. The change must be 
applied retroactively as provided for in this 
section. 

(b) Adjustments, errors, or omissions found later 
than twelve months after the establishment of 
the final rate, not including subsequent 
revisions, that would have resulted in a change 
of at least five cents per day for the rate 
weight of one had they been included, must be 
included as an adjustment in the report year 

324 



that the adjustment, error, or omission was 
found. 

(c) Adjustments resulting from an audit of home 
office costs, that result in a change of at 
least five cents per day for the rate weight of 
one, must be included as an adjustment in the 
report year in which the costs were incurred. 

(d) The two report years immediately preceding the 
report year to which the adjustments, errors, or 
omissions apply may also be reviewed for similar 
adjustments, errors, or omissions. 

c. Pending decision rates for private-pay residents. 

(1) If a facility has made a request for reconsideration, 
taken an administrative appeal, or taken a judicial 
appeal from a decision on an administrative appeal, 
and has provided information sufficient to allow the 
department to accurately calculate, on a per day 
basis, the effect of each of the disputed issues on 
the facility's rate, the department shall determine 
and issue a pending decision rate within thirty days 
of receipt of the request for reconsideration, 
administrative appeal, or judicial appeal. If the 
information furnished is insufficient to determine a 
pending decision rate, the department, within thirty 
days of receipt of the request for reconsideration, 
shall inform the facility of the insufficiency and 
may identify information that would correct the 
insufficiency. 

· (2) The department shall add the pending decision rate to 
the rate that would otherwise be set under this 
chapter, and, notwithstanding North Dakota Century 
Code section 50-24.4-19, the total must be the rate 
chargeable to private-paying residents until a final 
decision on the request for reconsideration or appeal 
is made and is no longer subject to further appeal. 
The pending decision rate is subject to any rate 
limitation that may apply. 

(3) The facility shall establish and maintain records 
that reflect the amount of any pending decision rate 
paid by each private-paying resident from the date 
the facility charges a private-paying resident the 
pending decision rate. 

(4) If the pending decision rate paid by a private-paying 
resident exceeds the - final decision rate, the 
facility shall refund the difference, plus interest 
accrued at the legal rate from the date of 
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notification of the pending decision rate, within 
sixty days after the final decision is no longer 
subject to appeal. If a facility fails to provide a 
timely refund to a living resident or former 
resident, the facility shall pay interest at three 
times the legal rate for the period after the refund 
is due. If a former resident is deceased, the 
facility shall pay the refund to a person lawfully 
administering the estate of the deceased former 
resident or lawfully acting as successor to the 
deceased former resident. If no person is lawfully 
administering the estate or lawfully acting as a 
successor, the facility may make any disposition of 
the refund permitted by law. Interest paid under 
this subsection is not an allowable cost. 

d. The final rate as established must be retroactive to the 
effective date of the desk rate, except with respect to 
rates paid by private-paying residents. A rate paid by a 
private-pay resident must be retroactively adjusted and 
the difference refunded to the resident, if the rate paid 
by the private-pay resident exceeds the final rate by at 
least twenty-five cents per day, except that a pending 
decision rate is not subject to adjustment or .refund until 
a decision on the disputed amount is made. 

6. Rate payments. 

a. The rate as established must be considered as payment for 
all accommodations and includes all items designated as 
routinely provided. No payments may be solicited or 
received from the resident or any other person to 
supplement the rate as established. 

b. The rate as established must be paid by the department 
only if the rate charged to private-pay residents for 
semiprivate accommodations equals the established rate. 
If at any time the facility discounts rates for 
private-pay residents, the discounted rate must be the 
maximum chargeable to the department for the same bed 
type, i.e., hospital or leave days. 

c. If the established rate exceeds the rate charged to a 
private-pay resident, on any given date, the facility 
shall immediately report that fact to the department and 
charge the department at the lower rate. If payments were 
received at the higher rate, the facility shall, within 
thirty days, refund the overpayment. The refund must be 
the difference between the established rate and the rate 
charged the private-pay resident times the number of 
medical assistance resident days paid during the period in 
which the established rate exceeded the rate charged to 
private-pay residents, plus interest calculated at two 
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percent over the Bank of North Dakota prime rate on any 
amount not repaid within thirty days. The refund 
provision also applies to all duplicate billings involving 
the department. Interest charges on these refunds are not 
allowable costs. 

d. Peer groupings. limitations. or adjustments based upon 
data received from or relating to more than one facility 
are effective for a rate period. Any change in the data 
used to establish peer groupings. limitations. or 
adjustments may not be used to change such peer groupings. 
limitations. or adjustments during the rate period. except 
with respect to the specific facility or facilities to 
which the data change relates. 

e. The established rate is paid based on a prospective 
ratesetting procedure. No retroactive settlements for 
actual costs incurred during the rate year that exceed the 
established rate may be made unless specifically provided 
for in this section. 

7. Partial year. 

a. Rates for a facility changing ownership during the rate 
period are set under this subdivision. 

(1) The rates established for direct care. other direct 
care. indirect care. operating margins. and 
incentives for the previous owner must be retained 
through the end of the rate period and the rates for 
the next rate period following the change in 
ownership must be established: 

(a) For a facility with four or more months of 
operation under the new ownership during the 
report year. through use of a cost report for 
the period; and 

(b) For a facility with less than four months of 
operation under the new ownership during the 
report year. by indexing the rates established 
for the previous owner forward using the 
adjustment factor in subsection 4; or if the 
change of ownership occurred after the report 
year end. but prior to the beginning of the next 
rate year. and the previous owner submits and 
allows audit of a cost report. by establishing a 
rate based on the previous owner's cost report. 

(2) Unless a facility elects to have a property rate 
established under paragraph 3. the rate established 
for property for the previous owner must be retained 
through the end of the rate period and the property 
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rate for the next rate period following the change in 
ownership must be established: 

(a) For a facility with four or more months of 
operation under the new ownership during the 
report year. through use of a cost report for 
the period; and 

{b) For a facility with less than four months of 
operation under the new ownership during the 
report year. by using the rate established for 
the previous owner for the previous rate year~ 
or if the change of ownership occurred after the 
report year end. but prior to the beginning of 
the next rate year. and the previous owner 
submits and allows audit of a cost report. by 
establishing a rate based on the previous 
owner's cost report. 

{3) A fac i lity may choose to have a property rate 
establ i shed. during the remainder of the rate year 
and the subsequent rate year. based on interest and 
principal payments on the allowable portion of debt 
to be expended during the rate years. The property 
rate must go into effect on the first of the month 
following notification by the department. The 
difference between a property rate established based 
on the facility's election and a property rate 
established based on paragraph 2. multiplied by 
actual census for the period. must be determined. 
The property rate paid in each of the twelve years. 
beginning with the first rate year following the use 
of a property rate established using this paragraph. 
may not exceed the property rate otherwise allowable. 
reduced by one-twelfth of that difference . 

b. For a new facility. the department shall establish an 
interim rate equal to the limit rates for direct care. 
other direct care. and indirect care in effect for the 
rate year in which the facility begins operation. plus the 
property rate. The property rate must be calculated using 
projected property costs and projected census. The 
interim rate must be in effect for no less than ten months 
and no more than eighteen months. Costs for the period in 
which the interim rate is effective must be used to 
establish a final rate. If the final rates for direct 
care. other direct care. and indirect care costs are less 
than the interim rates for those costs, a retroactive 
adjustment as provided for in subsection 5 must be made. 
A retroactive adjustment to the property rate must be made 
to adjust projected property costs to actual property 
costs. For the rate period following submission of any 
partial year cost report by a facility, census used to 
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establish rates for property and indirect care costs must 
be the greater of actual censust projected censust or 
census imputed at ninety-five percent of licensed beds. 

(1) If the effective date of the interim rate is on or 
after March first and on or before June thirtietht 
the interim rate must be effective for the remainder 
of that rate year and must continue through June 
thirtieth of the subsequent rate year. The facility 
shall file by March first an interim cost report for 
the period ending December thirty-first of the year 
in which the facility first provides services. The 
interim cost report is used to -establish the actual 
rate effective July first of the subsequent rate 
year. The partial year rate established based on the 
interim cost report must include applicable 
incentivest marginst phase-inst and adjustment 
factors and may not be subject to any cost settle-up. 
The cost reports for the report year ending June 
thirtieth of the current and subsequent rate years 
must be used to determine the final rate for the 
periods that the interim rate was in effect. 

(2) If the effective date of the interim rate is on or 
after July first and on or before December 
thirty-firstt the interim rate must remain in effect 
through the end of the subsequent rate year. The 
facility shall file a cost report for the partial 
report year ending June thirtieth of the subsequent 
rate year. This cost report must be used to 
establish the rate for the next subsequent rate year. 
The facility shall file by March first an interim 
cost report for the period July first through 
December thirty-first of the subsequent rate year. 
The interim cost report is usedt along with the 
report year cost reportt to determine the final rate 
for the periods the interim rate was in effect. 

(3) If the effective date of the interim rate is on or 
after January first and on or before February 
twenty-nintht the interim rate must remain in effect 
through the end of the rate year in which the interim 
rate becomes effective. The facility shall file a 
cost report for the period ending June thirtieth of 
the current rate year. This cost report must be used 
to establish the rate for the subsequent rate year. 
The facility shall file by March first an interim 
cost report for the period July first through 
December thirty-first of the current rate year. The 
interim cost report is usedt along with the report 
year cost reportt to determine the final rate for the 
period that the interim rate was in effect. 
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(4) The final rate for direct caret other direct caret 
and indirect care costs established under this 
subdivision must be limited to the lesser of the 
limit rate for the current rate year or the actual 
rate. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollarst and without a significant 
capacity increaset the rate established for direct caret 
other direct caret and indirect caret based on the last 
report yeart plus a property rate calculated based on 
projected property costs and imputed censust must be 
applied to all licensed beds. The projected property rate 
must be effective ai-iAe-i~ffie on the first day of the 
month beginning after the date the project is completed 
and placed into service or the first day of the month 
beginning after the date the request for a projected 
property rate is received by the departmentt whichever is 
later. The property rate for the subsequent rate year 
must be based on projected property costs and imputed 
censust rather than on property costs actually incurred in 
the report year. Imputed census is based on the greater 
of actual census of all licensed beds existing before the 
renovation or ninety percent of the available licensed 
beds existing prior to renovationt plus ninety-five 
percent of the increase in licensed bed capacity and 
unavailable licensed beds existing prior to the 
renovation. Subsequent property rates must be adjusted 
using this methodologyt except imputed census must be 
actual census if actual census exceeds ninety-five percent 
of total licensed capacity, until such time as twelve 
months of property costs are reflected in the report year. 

d. For a facility with a significant capacity increaset the 
rate established for direct caret other direct caret and 
indirect caret based on the last report yeart must be 
applied to all licensed beds. An interim property rate 
must be established based on projected property costs and 
projected census. The interim property rate must be 
effective from the first day of the month beginning after 
the date in which the increase in licensed beds is issued 
by the department of health or the first day of the month 
beginning after the date when the request for a projected 
property rate is made to the departmentt whichever is 
latert through the end of the rate year. The facility 
shall file by March first an interim property cost report 
following the rate year. The interim cost report is used 
to determine the final rate for property and to establish 
the amount for a retroactive cost settle-up. The final 
rate for property is limited to the lesser of the interim 
property rate or a rate based upon actual property costs. 
The property rate for the subsequent rate year must be 
based on projected property costs and census imputed as 
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ninety-five percent of licensed beds. rather than on 
property costs actually incurred during the report year; 
and may not be subject to retroactive eesis cost 
settle-up. Subsequent property rates must be adjusted 
using this methodology. except imputed census must be 
actual census if actual census exceeds ninety-five percent 
of total licensed capacity. until such time as twelve 
months of property costs are reflected in the report year. 

e. For a facility with no significant capacity increase and 
no renovations or replacements in excess of one hundred 
thousand dollars. the established rate based on the report 
year must be applied throughout the rate year for all 
licensed beds. 

f . For a facility terminating its participation in the 
medical assistance program. whether voluntarily or 
involuntarily. the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

g. At such time as twelve months of property costs are 
reflected in the report year. the difference between a 
projected property rate established using subdivision c 
or d and the property rate that would otherwise be 
established based on historical costs must be determined. 
The property rate paid in each of the twelve years. 
beginning with the first rate year following the use of a 
property rate established using subdivision c or d may not 
exceed the property rate otherwise allowable. reduced by 
one-twelfth of that difference. 

8. One-time adjustments. 

a. Adjustments to meet certification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs incurred to 
meet certification standards. The survey conducted 
by the state department of health must clearly 
require that the facility take steps to correct 
deficiencies dealing with resident care. The plan of 
correction must identify the salary and other costs 
that must be increased to correct the deficiencies 
cited in the survey process. 

(2) The facility shall submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health. The request must: 
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(a) Include a statement that costs or staff numbers 
have not been reduced for the report year 
immediately preceding the state department of 
health's certification survey; 

(b) Identify the number of new staff or additional 
staff hours and the associated costs required to 
meet the certification standards; and 

(c) Provide a detailed list of any other costs 
necessary to meet survey standards. 

(3) The department shall review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate must be adjusted to an amount 
not to exceed the limit rate. 

(4) Any additional funds provided must be used in 
accordance with the facility's written request to the 
department and are subject to audit. If the 
department determines the funds were not used for the 
intended purpose, an adjustment must be made in 
accordance with subsection 5. 

b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs incurred to 
meet major unforeseeable expenses. The expenses must 
be resident related and must be beyond the control of 
those responsible for the management of the facility. 

(2) Within sixty days after first incurring the 
unforeseeable expense, the facility shall submit a 
written request to the medical services division 
containing the following information: 

(a) An explanation as to why the facility believes 
the expense was unforeseeable; 

(b) An explanation as to why the facility believes 
the expense was beyond the managerial control of 
the facility; and 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

(3) The department shall base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
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background and knowledge of nursing care industry and 
business trends. 

(4) The department shall review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approvedt 
the established rate must be adjusted upward not to 
exceed the limit rate. 

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility's 
request to the department and are subject to audit. 
If the department determines that the funds were not 
used for the intended purposet an adjustment must be 
made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall documentt based on nursing 
hours and standardized resident dayst the 
facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day; 

(b) The facility shall document all available 
resourcest including efficiency incentivest if 
used to increase nursing hourst are not 
sufficient to meet the minimum standards; and 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
minimum standard if the adjustment is receivedt 
including the number and type of staff to be 
added to the current staff and the projected 
cost for salary and fringe benefits for the 
additional staff. 

(3) The adjustment must be calculated based on the costs 
necessary to increase nursing hours to the minimum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
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net increase must be divided by standardized resident 
days and the amount calculated must be added to the 
rate. This rate is subject to any rate limitations 
that may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment must be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the cost of implementing the plan exceeds the 
amount included as the adjustment, no retroactive 
settlement may be made. 

d. Adjustments for disaster recovery costs when evacuation of 
residents occurs. 

(1) A facility may incur certain cost when recovering 
from a disaster such as a flood, tornado, or fire. 
If evacuation of residents was necessary because of 
the disaster, actual recovery costs during the 
evacuation period, net of insurance recoveries, may 
be considered as deferred charges and allocated over 
a number of periods that benefit from the costs. 

(2) When a facility has evacuated residents and 
capitalizes recovery costs as a deferred charge, the 
recovery costs must be recognized as allowable costs 
amortized over sixty consecutive months beginning 
with the sixth month after the first resident is 
readmitted to the facility. 

(3) Recovery costs must be identified as startup costs 
and included as pass-through costs for report 
purposes. Recovery costs are not subject to any 
limitations except as provided in paragraph 4. 

(4) If a facility evacuates residents, the ninety percent 
occupancy limitation may not be applied during the 
recovery period or for the first six months following 
the month the facility readmits the first resident. 

(5) Insurance recoveries relating to the disaster 
recovery period must be reported as a reduction of 
recovery costs. Insurance recoveries received after 
the first month of the sixty-month amortization 
period must be included as a reduction of deferred 
charges not yet amortized, except that the reduction 
for insurance recoveries may occur only at the 
beginning of a rate year. 
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9. Under no circumstances, including an appeal or judicial 
decision to the effect a rate was erroneously established, may 
a rate adjustment be made to any rate established under this 
chapter, unless the cumulative impact of all adjustments not 
already included in the established rate equals or exceeds 
five cents per day for the rate weight of one. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990; 
April 1, 1991; January 1, 1992; November 1, 1992; November 22, 1993; 
January 1, 1996; January 1, 1998; January 1, 1999. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-17. Classifications. 

1. A facility shall complete a resident etasstfteatteA-Pevtew 
assessment for any resident occupying a licensed facility bed, 
except a respite care, hospice inpatient respite care, or 
hospice general care resident. 

2. A resident must be classified in one of stMteeA-etasses 
thirty-four classifications based on a the resident 
etasstfteatteA----Pevtew assessment. If a resident 
etasstfteatteA--Pevtew assessment is not performed in 
accordance with subsection 3, except for a respite care, 
hospice inpatient respite care, or hospice general inpatient 
care resident, the resident must be etasstftea-as-Pea~eea 
~Rysteat-f~AetteAtA§-6 included in group BC1, not classified, 
until the next required Pevtew resident assessment is 
performed in accordance with subsection 3 feP. For purposes 
of determining standardized resident days aAa, any resident 
day <lassified as group BC1 must be assigned the relative 
weight of one. A resident, except for a respite care, hospice 
inpatient respite care, or hospice general inpatient care 
resident, who has not been classified, must be billed at the 
Pea~eea-~Rysteat-f~AetteAtA§-A group BC1 established rate. A 
The case-mix weight for establishing the rate for group BC1 is 
.62. Days for a respite care, hospice inpatient respite care, 
or hospice general inpatient care resident who is not 
classified must be given a weight of one aAa-ftve-teAtRs when 
determining standardized resident days. 

3. Revtews Resident assessments must be eeAa~etea completed as 
follows: 

a. The facility shall Pevtew assess the resident within the 
first seveA fourteen days after any admission or return 
from an acute hospital stay. 

b. The facility shall Pevtew assess the resident afteP 
tweAty-ftve-aays,-e~t-wttRtA-tRtP!y-aays quarterly after 
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any admission or return from an acute hospital stay. The 
quarterly assessment date is the day of the thlrd 
subsequent month corresponding to the day of admission or 
return from an acute hospital stay. except if that month 
does not have a corresponding date. the quarterly 
assessment date is the last day of that month. The 
assessment may be completed up to seven days prior to the 
quarterly assessment date. 

e~--lRe--fae~+~ty--sRa++-Fev~ew-eaeR-Fes~aeAt-tw~ee-eaeR-yeaF~ 
lRe-Fev~ews-ffi~st-ee-eeAa~etea-s~~-MeAtRs-a~aFt-aAa-ffi~st-ee 
aeAe-aeeeFa~Ag-te-a-seRea~+e-estae+~sRea-ey-tRe-ae~aFtffieAi 
feF-eaeR-Fe~eFt-yeaF~ 

a~--tRe---seveA-aay--Fev~ew--ffi~St--take--~FeeeaeAee--eveF--tRe 
tR~Fty-aay--Fev~ew--aAa--tRe--e~aAA~a+--Fev~ew;--aAa---tAe 
tA~Fty-aay--Fev~ew--ffi~st-take-~FeeeaeAee-eveF-tAe-e~aAA~a+ 
Fev~ew~ - -FeF-e~a~+e;-~f-Fes~aeAt-A-was-aaffi~ttea--eA--d~Ae 
f~Fst--aAa-tAe-e~aAA~a+-Fev~ew-was-~A-d~Ae;-Fes~aeAt-A-ffiay 
Aet-ee-~Ae+~aea-~A-tAe-d~Ae-e~aAA~a+-Fev~ew~--9A-tAe-etAeF 
AaAa;--~f--tAe-e~aAA~a+-Fev~ew-was-tAe-seeeAa-f~++-week-~A 
d~fy;-Fes~aeAt-A-ffi~st-ee-~Ae+~aea;-eveA-tAe~gA--Fes~aeAt-A 
Aaa---j~st--Raa--a--tA~Fty-aay--fae~+~ty--Fev~ew--eA--d~Ae 
iA~Ft~etA~ 

4. lAe--Fes~aeAt-e+ass~f~eat~eA-Fev~ew-~st-ee-ee~+etea-easea-eA 
iAe-fe++ew~Ag-eF~teF~at 

a~--Ass~gA--~e~At--va+~es-feF-a-Fes~aeAt~s-aet~v~t~es-ef-aa~+y 
+~v~A§-~A-tAe-aFeas-eft 

tl1--Eat~Ag-----tAe--~Feeess--ef-gett~Ag-feea-ey-aAy-ffieaAs 
~Ate-tAe-eeay~ 

t21--lFaAsfeF---tAe-~Feeess-ef-Mev~Ag-eetweeA-~es~t~eAs~ 

t31 - -le~+et~Ag---a++-~Feeesses-~Ave+vea-w~tA-te~+et~A§~ 

B~--BeteFM~Ae---eaeA---Fes~aeAt~s--ef~A~eaf--§Fe~~--~S~Ag--tAe 
fe++ew~A§-A~eFaFeAy-ef-eF~teF~at 

tl1--Heavy---FeAae~+~tat~eA-------te---~~a+~fy--feF--Aeavy 
FeAae~+~tat~eA;-a-Fes~aeAt-ffi~st-Fe~~~Fe--aAa--Feee~ve 
FesteFat~ve--~Ays~ea+--eF--eee~~at~eAa+--tAeFa~y-f~ve 
t~ffies-~eF-week-feF-a--ffi~A~~ffi--ef--twe--aAa--eAe -Aa+f 
Ae~Fs-~eF-week-eF-Fe~~~Fes-aAa-~s-Feee~v~A§-~AteAs~ve 
eewe+-eF--e+aaaeF--FetFa~A~Ag~---Res~aeAts--Feee~v~A§ 
tAeFa~y--se~aFate+y-Fe~ffiB~Fsae+e-ey-a-tA~Fa-~aFty-ffiay 
Aet-ee-~Ae+~aea-~A-tA~s-gFe~~~ 

t21--S~ee~a+--eaFe-----te--~~a+~fy--feF--s~ee~a+--eaFe;--a 
Fes~aeAt-ffi~st-Aet-~~a+~fy-as-Aeavy-FeAae~+~tat~eA-aAa 
MHst--Aave--aA-aet~v~ty-ef-aa~+y-+tv~Ag-seeFe-ef-f~ve 
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8F-MeFe-aAB-8Ae-eF-MeFe-ef-tAe--fe~~8WtA§--E8ABttt8AS 
8F-tFeatMeAtSt 

fa1--Stage-4-eee~ett~s~ 

t81--6ematese~ 

ter--S~etteAtA§~ 

t81--Nasa~-gastFte-feeetA§~ 

fe1--PaFeAteFa~-feeetA§~ 

tf1--Q~a8Ft~~egta~ 

t§r--M~~tt~~e-se~eFests~ 

tA1--VeAtt~ateF-ee~eAeeAt~ 

t31--6~tAtea~~y---eeffiP~e~-----te--~~a~tfy--feF--e~tAteat~y 
eeffiP~e~;-a-FesteeAt-m~st-Aet-~~attfy-as-s~eetat--eaFe 
aAe--m~st--Aave--eAe-eF-MeFe-eeAettteAs-eF-tFeatmeAts 
eAaFaeteFtstte-ef-s~eeta~-eaFe-wttA--aA--aettvtty--ef 
eat~y--~tVtA§--SE8Fe--ef--tAFee--eF-f8~Ft-8F-M~St-Aet 
~~a~tfy-feF-s~eeta~-eaFe-aAe-m~st-Aave-eAe-eF-MeFe-ef 
tAe-fe~~8WtA§-E8ABttteAS-8F-tFeatMeAtSt 

fa1--9eAyeFatteA~ 

fe1--rAteFAa~-e~eeetA§~ 

fe1--Stasts-~~eeF~ 

t81--teFMtAa~~y-t~~~ 

fe1--9atty-e~ygeA~ 

tf1--We~Ae-eaFe~ 

t§1--6AeMetAeFa~y~ 

tA1--tFaAsf~steA~ 

tt1--9tatysts~ 

fj1--9atty-Fes~tFateFy-eaFe~ 

tk1--6eFe8Fa~-~atsy~ 

tt1--~FtAaFy-tFaet-tAfeetteA~ 

tm1--Hemt~~egta~ 
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f41--S~eeta~-8eAavteP---ie-~~a~tfy-feP-s~eeta~-8eAavteP;-a 
PestaeAi-M~si-Aei-~~a~tfy-fep-e~tAtea~~y-ee~~eM--aAa 
M~si-Aave-eAe-ef-iAe-fe~~ewtA~-eeABtiteAs~ 

fa1--VeP8a~-8tsP~~iteA---~eve~-4+~ 

f81--PAystea~-a~~PessteA---~eve~-4+~ 

fe1--BtsP~~itve;-tAfaAit~e;-eP-seeta~ty-tAa~~Pe~Ptaie 
--~eve~-4+~ 

f81--Ha~~~etAaiteAs---teve~-2+~ 

fS1--Rea~eea--~Aystea~--f~AeiteAtA~----a-Pest8eAi-wAe-aees 
Aei-~~a~tfy-feP-s~eeta~-eeAavteP-M~si--ee--e~asstftea 
as--Pea~eea-~Aystea~-f~AeiteAtA~~--FeP-a-PestaeAi-wAe 
Aas-a-~eve~-4+-PaitA~-feP-~eAePa~-eeAavteP;-eAe-~etAi 
M~si--ee--aaaea-ie-iAe-aeitvtiy-ef-aat~y-~tvtA~-seePe 
asst~AeB-tA-s~eatvtsteA-a-ef-s~eseeiteA-4~ 

The resident classification is based on resident 
characteristics and health status recorded on the resident 
assessment instrument, including the ability to perform 
activities of daily living, diagnoses, and treatment received. 
The resident is first classified in one of seven major 
categories. The resident is then classified into subdivisions 
of each major category based on the resident•s activities of 
da i ly living score and whether nursing rehabilitation services 
are needed or the resident has signs of depression. 

5. For purposes of this section: 

a. A resident•s activities of daily living score used in 
determining the resident•s classification is based on the 
amount of assistance, as described in the resident 
assessment instrument, the resident needs to complete the 
activities of bed mobility, transferring, toileting, and 
eating; 

b. A resident has a need for nursing rehabilitation services 
if the resident receives two or more of the following for 
at least fifteen minutes per day for at least six of the 
seven days preceding the assessment: 

(1) Passive or active range of motion; 

(2) Amputation or prosthesis care; 

(3) Splint or brace assistance; 

(4) Dressing or grooming training; 

(5) Eating or swallowing training; 
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{6) Bed mobility or walking training; 

{7) Transfer training; 

{8) Communication training; or 

{9) Any scheduled toileting or bladder retraining 
program; and 

c. A resident has signs of depression if the resident 
exhibits at least three of the following: 

{1) Negative statements; 

{2) Repetit i ve questions; 

{3) Repetit i ve verbalization; 

{4) Persistent anger with self and others; 

{5) Self deprecatio~; 

{6) Expressions of unrealistic fears; 

{7) Recurrent statements that something terrible is to 
happen; 

{8) Repetitive health complaints; 

{9) Repetitive anxious complaints or concerns of 
nonhealth-related issues; 

(10) Unpleasant mood in morning; 

{11) Insomnia or changes in usual sleep patterns; 

(12) Sad. pained. or worried facial expression; 

{13) Crying or tearfulness; 

(14) Repetitive physical movements; 

(15) Withdrawal from activities of interest; or 

(16) Reduced social interaction. 

6. The major categories in hierarchical order are: 

a. Rehabilitation category. To qualify for the 
rehabilitation category. a resident must receive 
rehabilitation therapy and qualify for the extensive 
services category. special care category. or clinically 
compl~x category if the rehabilitation therapy is not 
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provided. A resident who qualifies for the rehabilitation 
category is assigned a subcategory based on the resident's 
activities of daily living score. 

b. Extensive services category. 

(1) To qualify for the extensive services category. a 
resident must have an activities of daily living 
score of at least seven and have: 

(a) Within the fourteen days preceding the 
assessment. received intravenous medication or 
tracheostomy care or required a ventilator. 
respirator. or suctioning; or 

(b) Within the seven days preceding the assessment. 
received intravenous feeding; and 

(2) A resident who qualifies for the extensive services 
category must have assigned a qualifier score of zero 
to five based on: 

(a) The presence of a clinical criteria that 
qualifies the resident for the special care 
category. clinically complex category. or 
impaired cognition category; or 

(b) Whether the resident is receiving intravenous 
medications or intravenous feeding. 

c. Special care category. 

(1) To qualify for the special care category. a resident 
must have one or more of the conditions for the 
extensive care category with an activities of daily 
living score of less than seven or have at least one 
of the following conditions or treatments with an 
activities of daily living score of at least seven: 

(a) Multiple sclerosis. cerebral palsy. or 
quadriplegia with an activities of daily living 
score of at least ten; 

(b) Respiratory therapy seven days a week; 

(c) Treatment for pressure or stasis ulcers on two 
or more body sites; 

(d) Surgical wound or open lesion with treatment; 

(e) Tube feedings that comprise at least twenty-six 
percent of daily caloric requirements and at 
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least five hundred and one milliliters of fluid 
through the tube per day, and be aphasic; 

(f) Radiation therapy; or 

(g) A fever in combination with dehydration, 
pneumonia, vomiting, weight loss, or tube 
feeding. 

(2) A resident who qualifies for the special care 
category is assigned a subcategory based on the 
resident 1 S activities of daily living score. 

d. Clinically complex category. 

(1) To qualify for the clinically complex category, a 
resident must have one or more of the conditions for 
the special care category with an activities of daily 
living score of less than seven or have at least one 
of the following conditions, treatments, or 
circumstances: 

(a) Comatose; 

(b) Burns; 

(c) Septicemia; 

(d) Pneumonia; 

(e) Internal bleeding; 

(f) Dehydration; 

(g) Dialysis; 

(h) Hemiplegia with an activities of daily living 
score of at least ten; 

(i) Chemotherapy; 

(j) Tube feedings that comprise at least twenty-six 
percent of daily caloric requirements and at 
least five hundred and one milliliters of fluid 
through the tube per day; 

(k) Transfusions; 

(1) Foot wound with treatment; 

(m) Diabetes mellitus·, with injections seven days 
per week and two or more physician order changes 
in the fourteen days preceding the assessment; 
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(n) Oxygen therapy in the fourteen days preceding 
the assessment; or 

(o) Within the fourteen days preceding the 
assessment, at least one physician visit with at 
least four order changes or at least two 
physician visits with at least two order 
changes. 

(2) A resident who qualifies for the clinically complex 
category is assigned a subcategory based on the 
resident•s activities of daily living score and 
whether the resident has signs of depression. 

e. Impaired cognition category. To qualify for the impaired 
cognition category. a resident must have a cognition 
performance scale score of three, four, or five and an 
activities of daily living score of less than eleven. A 
resident who qualifies for the impaired cognition category 
is assigned a subcategory based on the resident•s 
activities of daily living score and the resident•s need 
for nursing rehabilitation services. 

f. Behavior only category. 

(1) To qualify for the behavior only category, a resident 
must have exhibited, in four of the seven days 
preceding the assessment, one or more of the 
following behaviors: 

(a) Resisting care; 

(b) Combativeness; 

(c) Physical abuse; 

(d) Verbal abuse; 

(e) Wandering; or 

(f) Hallucinating or having delusions. 

(2) A resident who qualifies for the behavior only 
category is assigned a subcategory based on the 
resident•s activities of daily living score and the 
resident•s need for nursing rehabilitation services. 

g. Reduced physical functioning category. To qualify for the 
reduced physical functioning category. a resident may not 
qualify for any other group. A resident who qualifies for 
the reduced physical functioning category is assigned a 
subcategory based on the resident•s activities of daily 
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living score and the resident 1 s need for nursing 
rehabilitation services. 

s~ 7. Basee-eA-tAe-PesteeAt-e+asstfteatteA-Pevtew Except as provided 
in subsection 2, each resident must be classified into a 
case-mix class with a the corresponding group label, 
activities of daily living score, other criteria, and case-mix 
weight as follows: 

a~--Heavy-PeAaet+ttatteA-At-ease-ffit~-wet§At~--±~9±~ 

e~--Heavy-PeAaBttttatteA-Bt-ease-ffit~-wet§At~--2~24~ 

e~--s~eeta+-eaPe-At-ease-ffit~-wet§At~--2~45~ 

a~--S~eetat-eaPe-Bt-ease-ffit~-wet§At~--2~6t~ 

e~--6ttAtea++y-ee~+e~-At-ease-ffit~-wet§At~--±~±t~ 

f~--6ttAtea++y-ee~+e~-Bt-ease-ffit~-wet§At~--±~s±~ 

§~--6ttAtea++y-ee~+e~-6t-ease-ffit~-wet§At~--2~±2~ 

A~--6ttAtea++y-ee~+e~-9t-ease-ffit~-wet§At~--2~63~ 

t~--s~eeta+-eeAavteP-At-ease-ffit~-wet§At~--±~±6~ 

~~--s~eeta+-eeAavteP-Bt-ease-ffit~-wet§At~-~±~48~ 

k~--s~eeta+-8eAavteP-6t-ease-ffit~-wet§At~--±~9s~ 

+~--Ree~eee-~Aystea+-f~AetteAtA§-At-ease-ffit~-wet§At~--±~ss~ 

ffi~--Ree~eee-~Aystea+-f~AetteAtA§-Bt-ease-ffit~-wet§At~--±~29~ 

A~--Ree~eee-~Aystea+-f~AetteAtA§-6t-ease-ffit~-wet§At~--±~4s~ 

e~--Ree~eee-~Aystea+-f~AetteAtA§-Bt-ease-ffit~-wet§At~--±~t2~ 

~~--Ree~eee-~Aystea+-f~AetteAtA§-Et-ease-ffit~-wet§At~--2~2±~ 

a. of 
1.79. 

b. Rehabilitation with an activities of dail 
between fourteen and sixteen inclusive 
case-mix weight: 1.54. 

c. Rehabilitation with an activities 
between nine and thirteen inclusive 
weight: 1.26. 

343 



d. Rehabilitation with an activities 
between four and ei ht inclusive 
weight: 1.07. 

e. activities of daili: 1 iving 
score ualifier score of four or 
five wei ht: 2.62. 

f. an of dail:L living 
score of two or 
three 1.72. 

g. activities of daili: living 
ualifier score of zero or 

one . case-mix wei ht: 1.56. 

h. 

i. S ecial care with score of 
fifteen or sixteen 1.39. 

j. Special care with 
between seven 
services 
than seven 

k. 

1 . C 1 in i ca 11 
score of 
weight: 

m. and an activities of 
sixteen inclusive 

case-mix weight: 1.17. 

o. 

p. Clinically complex with an activities 

with 
seven 
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g. 
six and ten 

.98. 

r. I aired co nit ion with 
score between six and ten 
weight: .88. 

s. I aired rehabilitation 
four or five 

t. I aired 
score of 

u. Behavior rehabilitation and an 
activities score between six and ten 
inclusive 

v. Behavior onl with an activities 
inclusive 

weight: .85 . 

rehabilitation 
of four or five 

x. Behavior onl score of 
four or five 

·1. 04 . 

z. 

aa. Reduced physical 
and an activities 
fifteen inclusive 

bb. Reduced h sical functionin with an activities of 

cc. rehabilitation 
nine or ten 
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activities of dail 
· case-mix wei ht: 

ee. Reduced physical 
and an activities 
ei ht inclusive 

case-mix weight: .68. 

gg. Reduced physical nursing rehabilitation 
of four or five 

6~ 8. The classification is effective the date the Pevtew--ts 
resident assessment must be completed in all cases except fep 
the an admission Pevtew~--lhe-aaMtssteA-Pevtew or for a return 
from-an acute hospital stay. The classification for an 
admission or for a return is effective the date of the 
admission or return. -

9. A facility complying with any prov1s1on of this section that 
requires a resident assessment must use the minimum data set 
in a resident assessment instrument that conforms to standards 
for a resident classification system described in 42 CFR 
413.333. 

H;story: Effective September 1, 1987; amended effective January 1, 
1990; November 22, 1993; January 1, 1996; January 1, 1998; January 1, 
1999. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-18. Rev;ewer cr;ter;a. 

1~--lhe-PestaeAt-e~asstfteatteA-Pevtew-fePM-~st-ae-ee~~etea-ay-a 
~teeAsea-~Paettea~-A~Pse-eP-Pe§tstePea-A~Pse-whe-has-ee~~etea 
a---tPatAtAg--~PegPaM--a~~Pevea--ey--the--ae~aPiMeAi;--aAa--ts 
eePttftea-ey-the-ae~aPtMeAt~ 

2~--~f---a--faet~tty--aees--Aet--e~~ey--a--s~ffteteAi--A~ffiheP--ef 
PegtstePea-A~Pses-te-~Pevtae-ihe-Pe~~tPea-A~ffiBeP-ef-PevtewePs; 
a--s~hsttt~tteA--ef-Ae-MePe-thaA-twe-~teeAsea-~Paettea~-A~Pses 
RBy-ee-RBae~ 
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3~--tAe---ae~aFimeAi---May---aeeePi~fy--aAy--eePi~f~ea--A~P5e--feP 
~Aee~eieAey-eF-Ae~+eei-~A-ee~tei~A~-Pe5~aeAi--eta55~f~eai~eA 
Pev~ew~ 

4~--tAe-Ma~~M~M-A~M8eP-ef-Pev~eweP5-a-fae~+~iy-May-~5e-a~P~A~-eaeA 
Pev~ew-~eP~ea-~5~ 

a~--Fae~+~i~e5-ef-eAe-A~AaFea-eea5-eP-te55---iwe-Pev~eweP5~ 

e~--Fae~t~i~e5--ef--MeFe-iAaA-eAe-A~ABPea-eea5---iwe-Pev~eweP5 
~t~5-eAe-aaa~i~eAat-Pev~eweP-feP-eaeA-f~fiy-eea5--eP--~aPi 
iAeFeef-ey-wA~eA-iAe-fae~+~iy-e~eeea5-eAe-A~AaPea-eea5~ 

S~--tAf8PMai~eA--May--Aei--ee--~5ea--feP--iAe--Fev~ew-~Ate55-~i-~5 
aee~ffieAieB;--Feaa~ty--ava~taete--ie--iAe--Pev~eW--A~F5e;---aAa 
~Fe~ePty--~Aet~aae+e-~A-iAe-Fe5~aeAi!5-mea~eat-PeeePa-eP-~5-~A 
iAe-Fe5~aeAi!5-mea~eat-FeeeFa~ 

6~--tAe--e~aAA~at--Fev~ew-M~5i-ee-eeAa~eiea-a~P~A~-iAe-5eeeAa-f~++ 
week-tS~Aaay-iAFe~~A-Sai~Faayt-ef-iAe-MeAiA-5eAea~+ea~ 

7~--A--Pev~eweF--M~5i-~5e-iAe-fe++ew~A~-~~a+~f~eP5-wAeA-ee~tei~A~ 
iAe-Pe5~aeAi-eta55~f~eai~eA-Fev~ew~ 

a~--t~me-~eF~ea---iAe-i~me-~eP~ea-ie-ee-~5ea-~5-iAe-~a5i-5eveA 
aay5-e~ee~i-wAeA-Pev~ew~A~-BeAav~eP5~--tAe-i~me-~eF~ea-feF 
eeAav~eF5-~5-iAe-ta5i-fe~PieeA-aay5~ 

e~--FPe~~eAey----A~MBeP-ef-i~me5-iAe-~~e5i~eAea-aei~eA-eee~P5~ 

e~--eee~meAiai~eA-----5~ee~f~e--mea~eat--FeeePa--aee~meAiai~eA 
Pe~~~Fea-M~5i-ee-~A--iAe--Pe5~aeAi!5--mea~eat--PeeePa;--eP 
Peaa~+y--ava~+ae+e--ie--iAe--Fev~ew--A~F5e;--aAa--~Fe~eFty 
~Aet~aae+e-~A-iAe-Pe5~aeAi!5-mea~eat-FeeeFa~ 

H;story: Effeei~ve--Se~ieM8eP-i;--i987t-ameAaea-effeei~ve-d~Ae-i;-i988t 
daA~aPy-i;-i99Bt-NeveM8eF-i;-i992t-NeveM8eF-22;-i993~ 
General Author;ty: N966-SB-24~i-B4;-SB-24~4-B2 
Law Implemented: N966--SB-24~4t--42-~S6-i396afatfi3t Repealed effective 
January 1. 1999. 

75-82-86-21. Spec;al;zed rates for extraordinary med;cal care. 

1. A specialized rate for an individual with extraordinary 
medical needs may be established if the criteria in both 
subdivisions a and b are met. 

a. (1) The individual requires specialized therapies that 
are: 

(a) Restorative in nature (restorative means the 
individual has the ability to improve); 
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(b) Medically necessary and provided in the 
facility; 

(c) Of at least two different types; and 

(d) Provided in excess of fifteen hours per week; 

(2) The individual requires extensive pulmonary care 
resulting from: 

(a) Suctioning and related tracheostomy care 
performed by a licensed nurse or therapist in 
excess of three and one-half hours in a 
twenty-four-hour period; or 

(b) A drug-resistant respiratory infection; 

(3) The individual requires total parenteral nutrition 
(TPN) and: 

(a) The individual is not eligible for or has been 
denied medicare part A or B benefits; and 

(b) The individual requires 
nutrition based on medical 
minimum of three months; or 

total parenteral 
necessity for a 

(4) The individual requires the use of a ventilator and: 

(a) Is dependent on the ventilator a minimum of six 
hours per day; 

(b) Requires direct care by a licensed nurse, nurse 
aide, or therapist on a daily average of nine 
hours per day; 

(c) Is physiologically stable; and 

(d) Attempts to wean the individual from the 
ventilator have occurred during the acute 
hospital stay. 

b. Costs to provide direct care to the individual for the 
specialized services must exceed two and eAe-hatf 
one-quarter times the actual direct care rate, adjusted 
for inflation, prior to limitations, for the individual's 
resident classification, except the department may use a 
cost limitation of iwe one and three-quarters times the 
actual direct care rate, if specialized equipment is 
purchased for use by the resident. Costs that may be 
included in determining if the cost factor is exceeded 
include salaries and fringe benefits of all direct care 
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staff. nursing supplies. drugs. dietary supplements. and 
specialized equipment costs. 

2. A specialized rate must be calculated for an individual who 
meets the criteria by subtracting the actual cost per day for 
direct care. prior to limitations. for the individual 1 S 
classification from the total cost per day for the individual. 

3. A one-time startup cost of one thousand dollars must be 
included in the initial specialized rate for the first thirty 
days after the effective date of the specialized rate. 

4. Except as provided for in subsection 7. all income received 
for a specialized rate must be offset proportionately to the 
affected cost categories. 

5. The facility shall report costs on a monthly basis for the 
first three full months after admission and on a quarterly 
basis thereafter. The specialized rates must be adjusted to 
actual on a prospective basis based on the report submissions. 

6. The specialized rate must be paid in addition to the rate 
established for the individual 1 S resident classification and 
may only be paid for in-house resident days. ---

7. If a specialized rate has been established and costs to 
provide direct care to the individual decrease to less than 
the cost limits provided for in subdivision b of subsection 1. 
the specialized rate must continue until the end of the rate 
year. Income from the specialized rate may not be offset to 
reported costs for the report year in which the costs to 
provide direct care to the individual decreased to less than 
the established cost limits. 

History: Effective November 22. 1993; amended effective January 1. 
1996; January 1. 1998; January 1. 1999. 
General Authority: NDCC 50-24.1-04. 50-24.4-02 
Law Implemented: NDCC 50-24.4-19.2 
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MARCH 1999 

CHAPTER 75-83-15 

AGENCY SYNOPSIS: The department proposed rules amend;ng North Dakota 
Adm;n;strat;ve Code Chapter 75-83-15, Ratesett;ng for Prov;ders of 
Serv;ces to Foster Ch;ldren - Group Homes and Res;dent;al Ch;ld Care 
Fac;l;t;es, and conducted a publ;c hear;ng on those rules on Apr;l 22, 
1998, and rece;ved wr;tten comment on those proposed rules unt;l the end 
of the day on May 26, 1998. 

75-03-15-01, Definitions: This section is amended primarily to add 
definitions of the terms 11 administration 11

, 
11 Chain organization 11

, 
11 rate 

year 11
, 

11 report year 11
, and 11 usable square footage 11

• 

75-03-15-02, Financial Reporting Requirements: This section is amended 
to refine accounting and reporting requirements and to identify 
penalties for false reports. 

75-03-15-03, Client Census: This section is amended to specify the 
content of daily census records. 

75-03-15-04, Ratesetting: This section is amended to require a new rate 
to be set each year and to delete information concerning requests for 
reconsideration and appeals, which language now appears in new section 
75-03-15-16. 

75-03-15-05, Cost Allocation: This section is amended to more 
specifically describe required allocation of costs. 

75-03-15-06, Private Pay Rates: This section is amended to describe the 
refunding process when a facility elects to charge less than the 
established rate. 
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75-03-15-07t Allowable Costs for Maintenance and Administration: This 
section is amended to increase the per project amount that may be 
expensed as a part of the maintenance rate from $1t000 to $5t000 and 
also adds provisions for allocation of administrative costs. 

75-03-15-08t Service Rate: This section is amended to correct 
grammatical errors. 

75-03-15-09t Nonallowable Costs: This section is amended to include a 
provision allowing reasonable advertising costs for employee 
recruitmentt correct grammatical errorst and identifyt as nonallowablet 
costs related to facility operated schools or correspondence courses and 
costs unrelated to providing services to residents. 

75-03-15-10t Revenue Offsets: This section is amended to refine 
language concerning offsets for food incomet insurance recoveryt and 
transportation incomet and to add provisions concerning offsetting of 
vending incomet gain on the sale of assetst rental incomet grant incomet 
other cost-related incomet and other income from government sources. 

75-03-15-11t Related Organization: This section is amended to remove 
language concerning chain organizations and home offices of chain 
organizations (which now appears in section 75-03-15-12) and to add a 
provision for leasing buildings and equipment from a related 
organization (which formerly appeared in section 75-03-15-12). 

75-03-15-12t Home Office Costs: This section is amended to describe 
calculation of costs for home offices of chain organizations. 

75-03-15-12.1t Startup Costs: This new section requires startup costs 
to be capitalized. 

75-03-15-13t Taxes: This section is amended to refine language on taxes 
assessed against the facility and tax exemptions, and to require special 
assessments to be capitalized only if they exceed $1,0GG. 

75-03-15-13.1, Depreciation: This new section specifies proper 
treatment of depreciation as a cost. 

75-03-15-14, Cost Allowability and Limitations: This section is amended 
to specify that this chapter applies only to not-for-profit 
organizations and group home and residential child care facility 
services. 

75-03-15-15, Variance: This section is amended to specify that the 
authority to grant variances is discretionary. 

75-93-15-16, Reconsideration and Appeals: This new section describes 
methods for reconsideration of rates and replaces provisions for appeals 
formerly a part of section 75-03-15-04. 

75-93-15-91. Definitions. 
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1. "Accrual basis" means the recording of revenue in the period 
wAeA-tt revenue is earned, regardless of when tt revenue is 
collected, and the recording of expenses in the period wAeA 
expenses are incurred regardless of when tRey expenses are 
paid. 

2. "Administration" means the cost of activities performed by the 
facility staff in which the direct recipient of the activity 
is the organization itself. These include fiscal activities, 
statistical reporting. recruiting. and general office 
management which are indirectly related to services for which 
a rate i s set. 

3. "Allowable cost" means the facility's actual cost after 
appropriate adjustments as required by tAe-ee~aPtMeAt-ef-A~MaA 
sePvtees~-Pe§~tatteAs this chapter. 

4. "Chain organization" means a group of two or more program 
entities which are owned. leased. or. through any other 
device, controlled by one business entity. 

3':' 5. "Department" means the North Dakota department of human 
services. 

4':' 6. "Histori cal cost" means those costs reported on the cost 
statement which were incurred and recorded in the facility's 
accounting records. 

5':' 7. "Interest" means the cost incurred with the use of borrowed 
funds. 

8. "Rate year" means the twelve-month period beginning the 
seventh month after the end of a facility ' s fiscal year. 

6':' 9. "Reasonable cost" means the cost of {and the cost of 
providing1 food, clothing, shelter. daily supervision, school 
supplies, and personal incidentals for children in care, staff 
liability insurance with respect to children in care, travel 
of the child to the child's home for visitation, and operation 
of the facility which must be incurred by an efficient and 
economically operated facility to provide services in 
conformity with applicable federal and state laws, 
regulations, rules, and quality and safety standards. 
Reasonable cost takes into account that the ~Pevt8eP facility 
seeks to minimize tts costs and that tis actual costs do not 
exceed what a prudent and cost-conscious buyer pays for a 
given item or service. 

7':' 10. "Related organization" means an organization which a ~Pevt8eP 
facility is, to a significant extent, associated with, 
affiliated with, able to control, or controlled by, and which 
furnishes services, facilities, or supplies to the ~PevteeP 
facility. Control exists wAePe if an individual or 
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organization has the power, 
significantly influence or 
organization or facility. 

directly or indirectly, to 
direct the policies of an 

11. .. Report yearn means the facility's fi sea 1 year. 

12. 11 Usable square footage .. means the allocation of the facility's 
total square footage, excluding common areas, identified first 
to a cost category and then allocated based on the allocation 
method described for that cost category. 

History: Effective November 1, 1985; amended effective March 1, 1999. 
General Authority: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-92. Financial reporting requirements. 

1. Records. 

a. The ~FevtaeF facility shall maintain on the premises the 
required census records and financial information 
sufficient to provide f8F a proper audit or review. For 
any cost being claimed on the cost report, s~ffteteAt 
adequate data must be available and provided to the 
department in the form and manner requested by the 
department as of the audit date~ to fully support the 
report item. 

b. WReFe If several programs are associated with a group and 
tRetF the group's accounting and reports are centrally 
prepared, added information, for items known to be lacking 
support at t he facility, must be submitted with the cost 
report or provided to the local program prior to the audit 
or review of the facility. Accounting or financial 
information regarding related organizations must be 
readily available to substantiate cost. 

c. EaeR-~FevtaeF The facility shall maintain, for a period of 
not less than three years following the submission date of 
s~BMtssteA-ef the cost report to the department, financial 
and statistical records of the period covered by s~eR the 
cost report~ which are accurate and in sufficient detail 
to substantiate the cost data reported. If an audit has 
begun, but has not been finally resolved, the financial 
and statutory records relating to the audit sRatt must be 
retained until final resolution. Each ~FevtaeF facility 
shall make s~eR the records available upon reasonable 
demand to representatives of the department or to the 
secretary of health and human services or representatives 
thereof. 
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a~--lRe-aeee~Ai~Ag-sysieffi-ffi~st-ee-ae~e~e-eAtPy~ 

a~--lRe--eas~s--ef--aeee~Ai~Ag--feP-Pe~ept~Ag-~~p~eses-ffi~St-ee 
aeep~a~~J 

e~--le--~Pe~eP~y--fae~~~tate--a~a~t~A§;--tRe-aeee~At~A§-systeffi 
ffi~st-ee-ffia~Ata~Aea-~A-s~eR-a--ffiaAAeP--tRat--eest--aeee~Ats 
w~~~-ee-§Pe~~ea-ey-eest-eeAteP-aAa-ee-Peaa~~y-tPaeeae~e-te 
tRe-eest-Pe~ePt~ 

a~--6eAePa~~y--aeee~tea--aeee~Ai~A§--~P~Ae~~~eS--W~~~--~Peva~~ 
~A~ess--a~tePAai~ve--iPeatffieAt---~s---s~ee~f~ea---ey---tRe 
ae~aPiffieAt~ 

e~--lRe-aAA~a~-eest-Pe~ePt;-~PeseP~eea-ey-tRe-ae~aPtffieAt;-ffi~st 
ee-f~~ea-w~tR-tRe-ffiaAa§effieAt-sePv~ees--a~v~s~eA;--~Pev~aeP 
a~a~t--~A~t;--w~tR~A-tRPee-ffieAtRs-ef-tRe-f~sea~-yeaPeAa-eP 
tRe-a~a~tea-Pate-w~~~-ee-Pea~eea-ey-f~ve-~ePeeAt--feP--tRe 
fe~~ew~A§---yeaP~---lRe--~eAa~ty--ffiBy--ee--wa~vea--ey--tRe 
ae~aPtffieAt-~~eA-a-sRew~Ag-ef-geea-ea~se-feP-tRe-ae~ay~ 

f~--6ests---Pe~ePtea---ffi~st---~Ae~~ae--a~~--aet~a~--eests--aA8 
aaj~StffieAts-feP-AeAa~~ewae~e-eests~--lRe-a~a~i--~A~t--W~~~ 
fePwaPa--te--tRe--a~~Pe~P~ate-~Avest~gat~ve-~A~t-a~~-~teffis 
~aeAt~f~ea---as---fPa~a~~eAt---eP---ae~s~ve---e~a~ffis---feP 
AeAa~~ewae~e-eests~ 

3~--A~a~t~A§~---tA--ePaeP--te--~Pe~eP~y--va~~aate-tRe-aee~Paey-aAa 
PeaseAae~eAess-ef-eest-~AfePffiat~eA-Pe~ePtea-ey--tRe--~Pev~aeP; 
tRe--ae~aPtffieAt-w~~~-~Pev~ae-feP-a~a~ts-as-AeeessaPy~--PePseAs 
eeAa~ei~A§-aA-a~a~t-eA-eeRa~f-ef-tRe-ae~aPtffieAt-sRa~~-effeP-aA 
eM~t-~AtePv~ew-at-tRe-eeAe~~s~eA-ef-tRe-s~te-v~s~t~ 

2. Accounting and reporting requirements. 

a. The accrual basis of accounting, in accordance with 
generally accepted accounting principles, must be used for 
cost reporting purposes. However, if confl i cts occur 
between ratesetting procedures and generally accepted 
accounting principles, ratesetting procedures must 
prevail. A facility may maintain its accounting records 
on a cash basis during the year, but adjustments must be 
made to reflect proper accrual accounting procedures at 
yearend and when subsequently reported. 

b. To properly facilitate auditing, the account ing system 
must be maintained in a manner that ensures cost accounts 
are grouped by cost category and are readily traceable to 
the cost account. 

c. The cost report must be submitted on or before the last 
day of the third month following the facility ' s report 
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year. The report must contain all costs of the facility. 
adjustments for nonallowable costs. and client days. 

d. Upon request. the following information must be made 
available: 

(1) A statement of ownership including the name. address. 
and proportion of ownership of each owner. 

(2) Copies of leases. purchase agreements. appraisals. 
financing arrangements. and other documents related 
to the lease or purchase of the facility. or a 
certification that the content of any of these 
documents remain unchanged since the most recent 
statement given pursuant to this subsection. 

(3) Supplemental information reconciling the costs on the 
financial statements with costs on the cost report. 

(4) Copies of leases. purchase agreements. and other 
documents related to the acquisition of equipment, 
goods, and services that are claimed as allowable 
costs. 

e. If the facility fails to file the cost report on or before 
the due date, or any extension granted by the department 
in writing. whichever is later, the department may impose 
a nonrefundable penalty of ten percent of any amount 
claimed for payment. The penalty may be imposed after the 
last day of the first month following the later of the due 
date or the end of any written extension and, once 
imposed, continues through the month in which the 
statement or report is received. 

f. The facility shall make all adjustments and allocations 
necessary to arrive at allowable costs. The department 
may reject any cost report if the information filed is 
incomplete or inaccurate. In the event that a cost report 
is rejected, the department may impose the penalties 
described in subdivision e. 

g. The department may grant an extension of the reporting 
deadline to a facility. To receive an extension, a 
facility shall submit a written request to the division of 
children and family services. 

3. The department shall perform an audit of the latest available 
report year of each facility as necessary and shall retain for 
at least three years all audit-related documents, including 
cost reports, working papers, and internal reports on rate 
calculations which are utilized and generated by audit staff 
in performing audits and in establishing rates. Audits must 
meet generally accepted governmental auditing standards. 
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4. Penalties for false reports. 

a. A fa l se report is one wherein a facility knowing l y 
supplies inaccurate or false information in a required 
report that results in an overpayment. If a false report 
is received, the department may: 

(1) Immediately adjust the facility 1 s payment rate to 
recover the entire overpayment within the rate year; 

(2) Terminate the department 1 S agreement with the 
facility; 

(3) Prosecute under applicable state or federal law; or 

(4) Use any combination of the foregoing actions. 

b. If a facility claims costs that have been previous ly 
adjusted as a nonallowable cost. the department may 
determine that the report is a false report. Previously 
adjusted costs that are the subject of a request for 
reconsideration or appeal must be ident i fied as 
unallowable costs. The facility may indicate that the 
costs are not claimed, under protest. to perfect a claim 
if the request for reconsideration or appeal is 
successful. 

H;story: Effective November 1. 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-83-15-83. Res;aeAt Client census. A-aa;ty-eeAs~s-FeeeFa-MHst 
he-Ma;Ata;Aea-hy-tAe-fae;t;ty~--AAy-aay-feF-wR;eA-tRe-fae;t;ty--Feee;ves 
Feffi~AeFat;eA-feF-aA-ava;tahte-hea-ffi~st-he-ee~Atea-as-a-Fes;aeAt-aay~ 

1. A daily census record must be maintained by the facility. Any 
day for which services are provided or payment is ordinarily 
sought for an available bed must be counted as a client day . 
The day of admission or death must be counted. The day of 
discharge must be counted if payment is sought for that day. 

2. Adequate census records must be prepared and maintained on a 
daily basis by the facility to allow for proper audit of the 
census data. The daily census records must include: 

a. Identification of the client; 

b. Entries for all days. Entries cannot be made solely by 
exception; 

c. Identification of type of day. i.e .• shelter. outbased 
day. regular program; and 
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d. Monthly totals by resident and by type of day. 

H;story: Effective November 1t 1985; amended effective March 1t 1999. 
General Author;ty: NDCC 50-06-16t 50-11-03 
Law Implemented: NDCC 50-06-05.1t 50-11-03.2 

75-93-15-94. RetffiB~PseMeAi Ratesetting. 

1. The method of determining the reimbursement rate per day wttt 
must be through the use of the prospective ratesetting system. 
The ratesetting system requires that the rate be established 
during the yeaP six months following the facility•s previous 
fiscal year and be effective fpe~ the aaie-iRe-Paie-ts-sei 
~Aitt-a-s~ese~~eAi-Paie-+s-sei-easea-~~eA-a--s~ese~~eAi first 
day of the seventh month following the end of the facilitY'S 
fiscal year. 

2. The determination of a prospective rate for all accommodations 
begins with the actual cost of the facility•s operations for 
the previous fiscal year. Once the reasonable 
resident-related costs from the previous year are determinedt 
adjustments are iReA applied to the historical cost to 
determine the prospective rate. Reasonable resident-related 
costs wttt must be determined with reference to instructions 
issued by the department. 

3. The historical costs combined with the adjustments take into 
consideration the economic conditions and trends during the 
period to be covered by the rate. Rate adjustments to provide 
appropriate compensation may be requested wRePe if major 
unforeseeable expenses are incurred. S~eR-Pe~~esis A request 
for rate adjustment may be made to the 8tPeeieP--ef--iRe 
eRtt8PeA--aA8--fa~tty--sePvtees-a+v+steA-wRe departmentt which 
shall determine if the expense is resident related and beyond 
the control of those responsible for the management of the 
facilities. The following adjustment methods w;tt must be 
used: 

a. Salary and fringe benefits w;tt must be adjusted using 
R;sieP;eat--eesis--aAa--e~ageiea--sataPtes--feP--~e~AeAi 
e~teyees--as--a~~Pevea--ey-iRe-eeaPa-eP-a-aestgAee-ef-iRe 
eeaP8--tf--s~eR--8est§Aaie8--a~iReP;iy--ts--Aeiea--;A--iAe 
faetttiy~s--eeaPa--~tA~ies~---Att--a~~Pevea-Patses-wttt-ee 
tAet~aea-fpe~-iAe-effeei+ve-aaie-ef-iAe-Patse;-e~i-w;tt-ee 
tt~tiea--ie the unadjusted annual percentage increaset if 
anyt in the consumer price index for urban wage earners 
and clerical workerst nonfood expenditure categories, the 
United States city average, as of the ending day of the 
fiscal year of the facility reflected in the cost report 
under consideration. StgAea-ee~;es-ef-iRe-eeaP8-eP--eeaP8 
8est§Aee--a~~Pevat--ef-sataPtes-~~si-ee-s~e~tiie8-wtiA-iAe 
eesi-Pe~ePi~ 
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b. Property costs Wtff must be included in the rate at the 
historical amount~ unless- adjusted in accordance with 
these rules. 

c. The other costs of the facility Wtff must be projected~ 
based upon the historical cost~ plus the annual percent of 
increase, if any, in the .. a 11 i terns 11 index of the consumer 
price index, for the United States city average, as of the 
facility 1 s fiscal yearend. 

4. Limitations. 

a. The department may accumulate and analyze statistics on 
costs incurred by the facilities. These statistics may be 
used to establish PeaseAaefe--eetftA§--ftMtiaiteAs cost 
ceilings and incentives for efficiency and economy~ based 
on a reasonable determination of the standards of 
operations necessary for efficient delivery of needed 
services. These limitations and incentives may be 
established on the basis of the cost of comparable 
facilities and services and may be applied as ceilings on 
the overall costs of providing services or on specific 
areas of operations. 

b. Ai--s~eA--itme--as When federal regulations establish a 
ceiling on foster care rates for these facilities, that 
ceiling sAaff must also be considered the maximum f&P 
a nt under title IV-E ~ayMeAi of the Social Securit 

Act 42 U.S.C. section 670 et se .. 

c. A facility is expected to maintain an average annual 
occupancy rate of seventy-five percent. The computed 
resident days Wtff apply only to the following areas: 

(1) Administrative costs; 

(2) Plant operation costs; and 

(3) Property costs. 

A reserved paid bed Wtff-Be is counted as an occupied bed. 
A waiver of the minimum bed -occupancy allowance may be 
made for new facilities or existing facilities at the 
discretion of the department. 

d. Administrative cost sAaff must be limited to ftfieeA the 
percent of total allowable costs exclusive of 
administrative costs, authorized by the department. 

5. Aaj~simeAis-aAa-a~~eaf-~Peeea~Pes Rate adjustments. 

a. Rate adjustments may be made to correct departmental 
errors subsequently determined. 
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b. An adjustment must be made for those facilities which have 
terminated participation in the program aAe-Rave~ disposed 
of ~is depreciable assets~ or wR~eR--Rave changed 
ownership. 

e~--AAy--Fe~~ests--feF--FeeeAs~eeFai~eA--ef-iRe-Faie-sRe~+e-ee 
f~+ee-w~iR-iRe-eR~teFeA-aAe-faffi~ty-seFv~ees--e~v~s~eA--feF 
aeffi~A~SiFai~ve--eeAS~SeFai~eA--W~iR~A--iR~Fiy--eays-ef-iRe 
eaie-ef-iRe-Faie-Aei~f~eai~eA~ 

a~--AA--appeat--ffiay-ee-~A~i~aiee-ey-~AS~eai~Ag-a-ees~Fe-feF-aA 
appeat--ReaF~Ag--te--iRe---appea+s---FefeFee---s~peFv~seF; 
eepaFiffieAi--ef--R~ffiaA-SeFV~ees;-Siaie-eap~iet~--tRe-appeat 
w~++-ee-geveFAee-ey-eRapieF-75-9±-93~ 

H;story: Effective November 1, 1985; amended effective July 1, 1993i 
amended effective March 1, 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-83-15-85. Cost allocat;on. WReFe Direct costing of allowable 
costs must be used whenever possible. If services of a facility are 
jointly used for maintenance, service, administration, or nonallowable 
activities, the facility ffi~si shall allocate the cost by using a method 
which reflects the most reasonable cost based on the data available. 
Bas~e-a++eeai~eA Allocation methods ~Aet~ee~ described in this section 
must be used. 

1. SataF~es--ffi~si--ee--a++eeatee--easee--eA-i~ffie-si~e~es-eF-eiReF 
FeaseAae+e-ffieiRees~ Salaries that cannot be reported based on 
direct costs are to be allocated using time studies. Time 
studies must be preapproved by the department and must be 
conducted at least semiannually for a two-week period or 
quarterly for a one-week period. The time study must 
represent a typical period of time when employees are 
performing normal work activities in each assigned area of 
responsibility. Allocation percentages based on the time 
studies are to be used starting with the next pay period 
following completion of the time study or averaged for the 
report year. The methodology used by the facility may not be 
changed without approval by the department. 

2. Housekeeping costs must be allocated based on usable square 
footage. 

3. Property and plant costs must be allocated based on usable 
square footage. 

4. Administration costs must be allocated on the basis of 
percentage of the total direct cost of the activity to the 
total costs eiReF-iRaA, excluding administration. 

368 



5. Fringe benefits must be allocated based on the ratio of 
salaries to total salaries. 

6. Dietary costs and food must be allocated based on meals 
served. 

7. Vehicle expenses must be allocated based on mileage logs. 
Mileage logs must include documentation for miles driven and 
the purpose of travel. If sufficient documentation is not 
available to determine to which cost category vehicle expenses 
are to be allocated. vehicle expenses must be assigned to 
administration. 

8. Costs not direct costed. or allocable using methods identified 
in subsections 1 through 7. must be included as administrat i on 
costs. 

H;story: Effective November 1. 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1. 50-11-03.2 

75-93-15-96. Pr;vate pay rates. 

1. The department's foster care maintenance rate wt++ and service 
rate. combined. must not exceed the usual and customary rate 
charged to private pay or other public pay residents. AMe~Ats 
pate-ey-tRe-eepaFtffieAt-tA-e*eess-ef-tRe--~s~a+--aAe--e~steffiBFY 
pFtvate--eF--etReF--p~e+te--pay-Fate-M~st-ee-FetM8~Fsee-te-tRe 
eepaFtffieAt~ 

2. If the established rate exceeds the rate charged to 
nondepartmental or private pay clients for a service. on any 
given date. the facility shall immediately report that fact to 
the department and charge the department at the lower rate. 
If payments were received from the department at the higher 
rate. the facility shall refund the overpayment within thirty 
days. The refund must be the difference between the 
established rate and the lowest rate charged to nondepartment 
or private pay clients times the number of department client 
days paid during the period in which the established rate 
exceeded the nondepartmental or private rate, plus interest 
calculated at two percent over the Bank of North Dakota prime 
rate on any amount not refunded within thirty days. Interest 
charges on these refunds are not allowable costs. 

H;story: Effective November 1, 1985; amended effective March 1, 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-97. HatAteAaAee-Fate Allowable costs for maintenance and 
administration. 
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1. Re~ffi9~Psae+e--eests Maintenance rate. Costs includable in the 
rate for room and board include those described in this 
SUbSection, unless limited by section 75-03-15-09~. 

i~ a. Salary and fringe benefits for direct care personnel, 
which must be limited to iAe-fet+ew~A§: 

a~ ill 9Ae---s~~ePv~seP---ef--Ae~se~aPeAis The child care 
workers 1 supervisor~~ 

e~ 1fl He~se~aPeAts~ Child care workers; 

e~ ill Relief Ae~se~aPeAts~ child care workers; 

a~--A~aes~ 

e~ 1!1 Cooks~~ 

•~ 1§1 Janitors and housekeepers~; and 

§~ 1§1 Laundry. 

2~ b. Food. Actual food costs. The value of donated food may 
not be included in food costs. 

3~ c. Operating supplies. The cost of supplies necessary to 
maintain the household for the residents. Costs include 
s~eA--~ieMs--as cleaning supplies, paper products, and 
hardware supplies. 

4~ d. Personal supplies and allowances. The cost of supplies 
used by an individual resident~ including medicine chest 
supplies, personal hygiene items, sanitary needs, and ef 
moneys given periodically to residents for personal use. 
Personal supplies and allowance does not include payment, 
whether in cash or in kind, for work performed by the 
resident or for bonuses or rewards paid based on behavior. 

s~ e. School supplies. The cost of school supplies, books, 
activity fees, class dues, and transportation to school. 
6ests---Petaiea---te---fae~+~ty--e~ePaiea--seAee+s--eP--ie 
eePPes~eAaeAee-ee~Pses-aPe-~Aa++ewae+e~ 

6~ f. Clothing. The cost of clothing to maintain a resident 1 S 
wardrobe. 

t~ ~ Recreation. Costs incurred for providing recreation to 
the residents~ including magazine and newspaper 
subscriptions, sports equipment, games, dues for clubs, 
and admission fees to sporting, recreation, and social 
events. 
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a~ h. Utilities. The cost of heat, lights, water, sewage, 
garbage, and common area cable TV. 

9~ i. Telephone. The cost of local service to the living 
quarters. Long distance calls are allowable only if 
specifically identified as ·being related to maintenance 
and are not service or administrative in nature. Meet~e 
Vehicular phone costs wt~~-Aet-ee are not allowable. 

19~ ~ Repairs. The cost of routine repairs and upkeep of 
property and equipment used for the residents. Majep 
Pe~atP---eests--tA--e~eess--ef--eAe--the~saAa--ae~~aPs--eA 
e~~t~meAt--eP--B~t~atA§s--M~st--ee--ea~tta~tzea~---lf--the 
Pe~atPs-eaAAet-ee-atPeet~y-asseetatea-wtth-the-MatAteAaAee 
ef-a-PestaeAtr-a-geAePa~~y-aeee~tea-Methea--ef--a~~eeatteA 
s~eh--as-MaeAtAe-he~Ps-eP-s~~aPe-feetage-May-ee-~sea~ All 
repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 
capitalized and depreciated over the remaining useful life 
of the equipment or building or one-half of the original 
estimated useful life, whichever is greater. 

ii~ k. Travel. All costs related to transporting residents~ 
exclusive of evaluations and social service activities. 
Transportation costs may include actual vehicle expenses 
or actual costs not to exceed the Ma~t~M-Mt~eage-aAa--~eP 
ateM--~ata--te--state--e~~eyees amount established by the 
internal revenue service. 

12~ 1. eeasesfPeAta~s Leases and rentals. The cost of leasing 
assets from a nonrelated organization. If the lease cost 
cannot be directly associated with a · function, an 
allocation must be made in accordance with section 
75-03-15-05. 

13~ m. Depreciation expense. Depreciation expense on all 

14~ n. 

iS~ o. 

capitalized equipment and property which was not donated 
or purchased with funds made available through other 
government programs or grants is allowable. E~~t~meAt-aAa 
~Pe~ePty--havtAg--a-eest-tA-e~eess-ef-eAe-the~saAa-ae~~aPs 
aAa--a--~sef~+--+tfe--ef--MePe--tAaA--eAe--yeaP--~st---ee 
ea~tta+tzea---aAa---ae~Peetatea~----ee~PeetatteA--wt++--ee 
ea+e~~atea-~stAg-the-stPatght-ttAe--methea~---9e~PeetatteA 
eA---~Pe~ePty--aAa--e~~t~meAt--Aet--~sea--se+e+y--feP--the 
MatAteAaAee-ef-PestaeAts-M~st-ee-a++eeatea--tA--aeeePaaAee 
wtth-seetteA-75-93-iS-95~ 

Insurance. 6est The cost of insuring property and 
equipment used in the maintenance of residents and 
liability insurance for direct care staff. 

Medical. Costs for necessary medical-related items for 
residents which are not covered by insurance or 
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governmental medical care programs, provided that facility 
records demonstrate that reasonable attempts have been 
made to secure s~eR insurance or program benefits. Costs 
may include resident physical examinations, drugs, dental 
work, corrective appliances, and required medical care and 
treatment. 

16~ ~ Administration. Costs of administration which do not 
exceed limitations, provided that the department, in its 
discretion, may exclude costs of administration based upon 
a lack of appropriated funds. 

2. Administration costs. Unless limited by section 75-03-15-09, 
administration costs are allocated in accordance with section 
75-03-15-04, subsection 4 of section 75-03-15-05, and this 
subsection. Costs for administration include only those 
allowable costs for administering the overall activities of 
the facility identified as follows: 

a. Compensation for administrators, accounting personnel, 
clerical personnel, secretaries, receptionists, data 
processing personnel, purchasing personnel, and security 
personnel; 

b. Office supplies and forms; 

c. Insurance, except property insurance directly identified 
to other cost categories. and insurance included as a 
fringe benefit; 

d. The cost of telephone service not specifically included in 
other cost categories; 

e. Postage and freight; 

f. Professional fees for legal, accounting, and data 
processing; 

g. Central or home office costs; 

h. Personnel recruitment costs; 

i. Management consultants and fees; 

j. Dues, license fees, and subscriptions; 

k. Travel and training not specifically included in other 
costs categories; 

1. The cost of heating and cooling, electricity, and water, 
sewer, and garbage for space used to provide 
administration; 
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m. The cost of routine repairs and maintenance of property 
and equipment used to provide administration; 

n. The cost of plant operation and housekeeping salaries and 
fringe benefits associated with the space used to provide 
administration; 

o. Property costs. Depreciation, interest, taxes, and lease 
costs on equipment and buildings for space used to provide 
administration; 

p. Startup costs; or 

g. Any costs that cannot be specifically classified or 
assigned as a direct cost to other cost categories. 

H;story: Effective November 1, 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-98. Serv;ce rate. 

1. A service rate for the facility sAa~~ must be established 
based on census and allowable social service costs. Costs 
which may be included in the social service rate determination 
are: 

a. Salaries and fringe benefits for social workers. 
psychologists, psychiatrists, nursing, and other 
professional social service staff~i 

b. Staff development for the professional social service 
~taff~; and 

c. Travel and phone costs related to evaluations and social 
service activities. 

2. The established rate sAa~~ must be the lesser of the actual 
costs of providing the social services in the facility or the 
monthly amount authorized by the department. 

H;story: Effective November 1, 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-99. Nonallowable costs. Nonallowable costs include;-a~t 
aPe-Aet-~~~~tea-te: 

1. Administrative costs, overhead, and other expenses paid on 
behalf of employees who are not direct care personnel~i 
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2. Advertising, except for reasonable advertising costs for 
employee recruitment, and public relations expenses~i 

3. Any cost which has not actually been incurred by the facility~ 
including the value of donated goods and services~i 

4. Bad debt eM~eAse~ expenses; 

5. Costs incurred solely to enhance income from investments~i 

6. Costs of securing contributions or donations~i 

7. Costs related to income-producing activities, including,-e~t 
Aet-tt~ttea-te, farms, rodeos, grass cutting services, or 
gaming, whether or not the activity is profitable~i 

8. Depreciation costs for idle facilities except when s~eR the 
facilities are necessary to meet caseload fluctuations~i 

9. Dues and subscriptions for employees~i 

10. Fines and penalties resulting from failure to comply with 
federal, state, and local laws~i 

11. Interest expense on borrowed funds or finance and late 
charges~i 

12. Recreational costs for activities~ including staff only~i 

13. Religious salaries, space~ and supplies~i 

14. Research and development costs~i 

15. Taxes, including federal and state income taxes, special 
assessments which must be capitalized, taxes from which 
exemptions are available, self-employment taxes, and taxes on 
property not used in providing maintenance for the resident~i 

16. lete~ReAe Any telephone costs, including mobile phone. car 
phone. cellular phone. and beeper costs · attributable to 
personal usage by residents and employees~i 

17. Costs related to facility-operated schools or to 
correspondence courses; and 

18. Any costs unrelated to providing services to residents. 

H;story: Effective November 1, 1985; amended effective March 1, 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 
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75-83-15-18. 9ffsetttA§--ef-PeveA~es Revenue offsets. Avat~ae~e 
PeveA~es--fPeM--iRtPa--~aPttes;--e~e~~stve--ef--§tfts;---aeAatteAs;---eP 
MeMePta~s;--wt~~--ee--~sea--te--effset--eests--~PteP--te--aete~tAtA§--a 
PetM8~PseMeAi-Pate~--6ests-ee~A~y-effset-ey-PeveA~es-tAe~~ae;-e~t--aPe 
Aet--~tMttea-te~ Facilities shall identify income to offset costs. where 
applicable. so that state financial participation does not supplant or 
duplicate other funding sources. Any income. whether in cash or in any 
other form which is received by the facility. with the exception of the 
established rate and income from payment made under the Job Training 
Partnership Act. must be offset up to the total of the appropriate 
actual costs. If actual costs are not identifiable. income must be 
offset in total to the appropriate cost category. If costs relating to 
income are reported in more than one cost category. the income must be 
offset in the ratio of the costs in each of the cost categories. 
Treatment appropriate to some sources of income are provided in this 
section: 

1. Cloth;ng. Facilities receiving initial clothing allowances 
separately from the state or other sources ~st shall reduce 
costs by the amount of the reimbursement. ----

2. Food income. Facilities receiving PetM8~PseMeAts revenue for 
food and related costs from other programs, s~eR-as including 
the United States department of agriculture or the department 
of public instruction;-M~st or amounts from or paid on behalf 
of employees. guests. or other nonclients for meals or snacks 
shall reduce allowable food costs by the revenue received. rf 
tRe--a§eAey-MaktA§-iRe-PetM8~PseMeAt-~e~tts-aA-aaMtAt5tPattve 
ee5t;-tRat-aMe~At-wt~~-Aet-ee-eff5et~ 

3. Insurance PeeevePtes recovery. Any amount received from 
insurance for a loss incurred 5Ra~~ must be offset against 
ee5t5--Pe~ePtea--tA--the--e~PPeAt--yeaP-te-the-e~teAt-ef-ee5t5 
a~~ewea-tA-~PteP-eP-e~PPeAt-yeaP-feP-5~eR-~e55 the appropriate 
cost category. regardless of when the cost was incurred, if 
the facility did not adjust the basis for depreciable assets. 

4. Refunds and rebates. Any refund or rebate received for a 
reported cost must be offset against the appropriate cost. 

5. Transportat;on income. AAy--PetM8~P5eMeAt-ef-tPaA5~ePtatteA 
eest5-tAe~~aea--tA--tRe--faet~ttyl5--eest--5tateMeAt--~5t--ee 
effset~ Any amount received for use of the facility•s 
vehicles must be offset to transportation costs. 

6. Vending income. Income from the sale of beverages, candy. or 
other items must be offset to the cost of the vending items 
or. if the cost is not identified. all vending income must be 
offset to maintenance costs. 

7. Gain on the sale of assets. Gain from the sale of an asset 
must be offset against depreciation expenses. 
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8. Rental income. Revenue received from outside sources for the 
use of facility buildings or equipment must be offset to 
property expenses. 

9. Grant income. Grants. gifts. and awards from the federal. 
state, or local agencies must be offset to the costs which are 
allowed under the grant. 

10. Other cost-related income. Miscellaneous income. including 
amounts generated through the sale of a previously expensed 
item, e.g .• supplies or equipment, must be offset to the cost 
category where the item was expensed. 

11. Other income from government sources. Other income to the 
facility from local. state, or federal units of government may 
be determined by the department to be an offset to costs. 

History: Effective November 1, 1985; amended effective March 1. 1999. 
General Authority: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-11. Related organization. 

1. Costs applicable to services, facilities, and supplies 
furnished to a pPev~eeP facility by a related organization 
sha~~ may not exceed the lower of the eest costs to the 
related organization or the price of comparable services, 
facilities, or supplies purchased elsewhere primarily in the 
local market. PPev~eeP5-~~st The facility shall identify such 
related organizations and costs ~A. and allocations must be 
submitted with the cost report. AA-apppepP~ate--state~At--ef 
eests-aAa-a~~eeat~eAs-~~st-~e-s~~~~ttee-w~tR-tRe-eest-PepePts~ 
FeP--eest--PepePi~Ag--p~Ppese5;--~Aage~At---fees---w~~~---~e 
eeAs~aepea-aa~~A~stPat~ve-eests~ 

2. A--eha~A--eP§aA~!at~eA--eeAs~sts--ef--a--gPe~p--ef-twe-eP-~Pe 
ppegPa~-eAt~t~es-whteR-aPe-ewAee;-~easea;-eP-iRPe~gR-aAy-etheP 
aevtee;-eeAiPe~~ea-~y-eAe-~~S~AeSS-eAttty~ 

3~--He~--efftees--ef--ehatA--ePgaAt!atteAs--vaPy-gPeat~y-tA-St!e; 
A~MBeP-ef-~eeat~eAs;-staff;-~ee-ef-epePat~eAs;--aAe--sePvtees 
f~PAt5hea--te--the~P--~~eP--faet~ttte5~---A~the~gh--the-he~ 
efftee-ef-a-ehatA-~5-Ae~~~y-Aet-a-pPevt8eP-~A-~t5e~f;-tt-~y 
f~PA~sh--te-the-tA8tvt8~a~-pPevt8eP;-eeAtPa~-ae~~A~stPatteA-eP 
etheP-sePvtee5-s~eh--as--eeAtPa~t!e8--aeee~At~A§;--p~Peha5~A§; 
pePseAAe~;--eP--~Aage~At--sePv~ees~---9A~y-the-he~-eff~ee~s 
aet~a~-eest-ef-pPevta~Ag-s~eh-sePv~ees-~5--~Ae~~ea~~e--~A--the 
ppev~eeP~s--a~~ewa~~e--eests--~AeeP-tRe-ppegPa~~--AAy-sePv~ees 
pPev~eee-~y-the-he~-eff~ee-wh~eh-aPe--~Ae~~aea--~A--eests--as 
pa~Ats---te---aA--e~ts~ae--pPev~aeP--w~~~--~e--eeAs~aePea--a 
a~p~~eat~eA-ef-eests-aAS-Aet-~e-a~~ewea~ A facility may lease 
buildings or equipment from a related organization. In that 
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case. the rent or lease expense paid to the lessor is 
allowable in an amount not to exceed the actual costs 
associated with the asset if the rental of the buildings or 
equipment is necessary to provide programs and services to 
clients. The actual costs associated with the asset are 
limited to depreciation. interest. real estate taxes. property 
insurance. and plant operation expenses incurred by the 
lessor. 

H;story: Effective November 1. 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-83-15-12. 
office costs. 

1. A--~PevtaeP--May--tease-a-faetttiy-fPeM-a-Petaiea-eP§aAt!aiteA 
WtiAtA-iAe-MeaAtA§-ef-iAe--~ftAet~tes--ef--PetMB~PSeMeAi~---tA 
s~eA--a--ease;--iAe-PeAi-~ata-ie-ihe-tesseP-ey-ihe-~PevtaeP-ts 
Aei-attewaete-as--a--eest~---lhe--eest--ef--ewAePSAt~--ef--iAe 
faetttiy-we~ta;-AeweveP;-ee-aA-attewaete-eest-ie-ihe-~PevtaeP~ 
6eAePatty;-ihese-we~ta-ee-eests--s~eh--as--ae~PeetaiteA;--Peat 
estate--iaMes;--aAa--eiAeP-eM~eAses-aiiPte~taete-te-ihe-teasea 
faetttiy~--lhe-effeet-ts-te-iPeai-iAe-faetttiy--as--iAe~§A--ti 
wePe--ewAea-ey-ihe-~PevtaeP~--lAePefePe;-iAe-ewAePls-e~~tiy-tA 
iAe-teasea-assets-ts-tAet~aaete-tA-iAe-e~~tiy-ea~tiat--ef--iAe 
~PevtaeP~ Home offices of chain organizations vary greatly in 
size. number of locations. staff. mode of operations. and 
services furnished to member facilities. Although the home 
office of a chain is normally not a facility in itself. the 
home office may furnish to the individual facility central 
administration or other services. including centralized 
accounting. purchasing. personnel. or management services. 
Only the home office's actual costs of providing these 
services are includable in the facility's allowable costs 
under the program. 

2. tA--eP8eP--ie-ee-eeAst8ePe8-aA-attewa8te-eesi;-iAe-AeMe-efftee 
eests-~st-ee-atPeeity-Petaiea-te-these-sePvtees-~epfeFMea-feP 
tA8tvta~at--~Pevt8ePs--aA8--Petate--te--etteAi--sePvtees~---AA 
a~~,e~Ptate-shaPe-ef-tABtPeet-eests-wttt-atse--ee--eeAstaePea~ 
9ee~MeAiaiteA-as-te-ihe-itMe-s~eAi;-iAe-sePvtees-~Pevtaea;-iAe 
he~Pty-vat~aiteA-ef-sePvtees;-aAa-ihe-atteeaiteA--Meihea--~sea 
~st--ee--avatta8te--te-s~8siaAitaie-ihe-PeaseAa8teAess-ef-the 
eest~ Costs that are not allowed in the facility may not be 
allowed as home office costs that are allocated to the 
facility. 

3. Any service provided by the home office which is included in 
costs as payments by the facility to an outside vendor or 
which duplicates costs for services provided by the facility 
is considered a duplication of costs and is not allowed. 
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4. If the home office makes a loan to or borrows money from one 
of the components of a chain organization. the interest paid 
is not an allowable cost and interest income is not used to 
offset interest expense. 

History: Effective November 1, 1985; amended effective March 1. 1999. 
General Authority: NDCC 50-06-16. 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-03-15-12.1. Startup costs. In the first stages of operation. 
a new facility incurs certain costs in developing the ability to care 
for cli ents prior to admission. Staff is obtained and organized. and 
other operating costs are incurred during this time of preparation which 
cannot be allocated to client care during that period because there are 
no clients receiving services. These costs are commonly referred to as 
startup costs. The startup costs are to be capitalized and must be 
recognized as allowable administration costs amortized over sixty 
consecutive months starting with the month in which the first client is 
admitted. 
History: Effective March 1, 1999. 
General Authority: NDCC 50-06-16. 50-11-03 
Law Implemented: NDCC 50-06-05.1. 50-11-03.2 

75-93-15-13. Taxes. 

1. 6eAePa~~---laMes--assessee-aga~Asi-iAe-~Pev~eeP;-~A-aeeePeaAee 
w~iA-iAe-~evy~A§-eAaeiMeAis-ef-iAe-sevePa~--siaies--aAe--~eweP 
~eve~s--ef-gevePAMeAi-aAe-feP-wA~eA-iAe-~Pev~eeP-~s-~~ae~e-feP 
~ayMeAi;-aPe-a~~ewae~e-eests~--laM--eM~eAse--may--Aei--~Ae~~ee 
f~Aes;--~eAa~i~es;--eP--iAese--iaMes--~~siee--~A-s~eseei~eA-2~ 
Taxes assessed against the facility in accordance with the 
levying enactments of several states and lower levels of 
government and for which the facility is liable for payment 
are allowable costs, except for those taxes identified as 
unallowable in section 75-03-20-09. 

2. laMes--Aei--a~~ewae~e--as--eests~--lAe-fe~~ew~Ag-iaMes-aPe-Aei 
a~~ewae~e-as-eesist 

a~--FeeePa~--~AeeMe--aAe--eMeess--~Pef~i--iaMesr-~Ae~~e~A§-aAy 
~AiePesi-eP-~eAa~i~es-~a~e-iAePeeA~ 

B~·-5iaie-eP-~eea~-~AE8Me-aAS-eMeeSS-~Pef~i-iaMeS~ 

e~--taMeS---~A--E8AAeei~8A--W~iA--f~AaAe~A§;--Pef~AaAe~A§;--8f 
Pef~Ae~Ag-e~ePai~eA;-s~eA-as--iaMes--~A--iAe--~ss~aAee--ef 
eeAes;---~Pe~ePiy--iPaAsfePs;--~ss~aAee--eP--iPaAsfePs--ef 
steeks;-eie~--6eAePa~~y;-iAese-eesis-aPe-e~iAeP--a~Pi~lee 
eveP--iAe--~~fe--ef-iAe-see~P~i~es-eP-ee~Pee~aiee-eveP-iAe 
~~fe-ef--iAe--asset~---lAey--aPe--Aei--Peee§Atlee--as--iaM 
eM~eAse~ 
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a~--taMeS-fF8ffi-WRt€R-eMe~it8AS-aFe-avat~ae~e-ie-iRe-~F8VtSeF~ 

e~--s~eeta~---assesSffieAis--eA--~aAa--wRteR--Fe~FeseAi--ea~tia~ 
t~FeveffieAis;-s~eR-as-seweFs;-waieF;-aAa-~aveffi!Ais;-sRe~~a 
ee-ea~tia~tleS-aAS-ffiay-ee-ae~Feetaiea~ 

•~--laMes--eA--~Fe~eFiy--wRteR-ts-Aei-~sea-tA-iRe-~FevtsteA-ef 
eeveFea--seFvtees~ Whenever exemptions to taxes are 
legally available. the facility shall take advantage of 
exemptions. If the facility does not take advantage of 
available exemptions. the expense incurred for taxes may 
not be recognized as an allowable cost under the program. 

3. Special assessments in excess of one thousand dollars. which 
are paid in a lump sum, must be capitalized and depreciated. 
Special assessments not paid in a lump sum may be expensed as 
billed by the taxing authority. 

History: Effective November 1. 1985; amended effective March 1. 1999. 
General Authority: NDCC 50-06-16. 50-11-03 
Law Implemented: NDCC 50-06-05.1. 50-11-03.2 

75-03-15-13.1. Depreciation. 

1. General principles. Ratesetting principles require that 
payment for services must include depreciation on all 
depreciable type assets that are used to provide necessary 
services. This includes assets that may have been fully or 
partially depreciated on the books of the facility, but are in 
use at the time the facility enters the program. The useful 
lives of these assets are considered to be ongoing and 
depreciation calculated on the revised extended useful life is 
allowable. Likewise. a depreciation allowance is permitted on 
assets that are used in a normal standby or emergency 
capacity. If any depreciated personal property asset is sold 
or disposed of for an amount different than its undepreciated 
value. the difference represents an incorrect allocation of 
the cost of the asset to the facility and must be included as 
a gain or loss on the cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation. including 
depreciation options made available for income tax 
purposes. such as those offered under the asset 
depreciation range system. are unacceptable. The method 
and procedure for computing depreciation must be applied 
on a basis consistent from year to year. and detailed 
schedules of individual assets must be maintained. If the 
books of account reflect depreciation different from that 

371 



submitted on the cost report, a reconciliation must be 
prepared by the facility. 

b. Facilities shall use a composite useful life of ten years 
for all equipment and land improvements and four years for 
vehicles. Buildings and improvements to buildings are to 
be depreciated over the length of the mortgage or a 
minimum of twenty-five years, whichever is greater. 

3. Acquisitions. 

a. If a depreciable asset has, at the time of its 
acquisition, a historical cost of at least one thousand 
dollars for each item, the cost must be capitalized and 
depreciated over the estimated useful life of the asset, 
except as provided for in subsection 3 of section 
75-03-15-13. Costs, including architectural, consulting 
and legal fees, and interest, incurred during the 
construction of an asset, must be capitalized as a part of 
the cost of the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 
capitalized and depreciated over the remaining useful life 
of the equipment or building or one-half of the original 
estimated useful life, whichever is greater. 

4. Recordkeeping. Proper records must provide accountability for 
the fixed assets and must also provide adequate means by which 
depreciation may be computed and established as an allowable 
client-related cost. Tagging of major equipment items is not 
mandatory, but alternate records must exist to satisfy audit 
verification of the existence and location of the assets. 

5. Donated assets. For purposes of this chapter, donated assets 
may be recorded and depreciated based on their fair market 
value. If the facility•s records do not contain the fair 
market value of the donated asset as of the date of the 
donation, an appraisal must be made. The appraisal must be 
made by a recognized appraisal expert and must be accepted for 
depreciation purposes. The facility may elect to forego 
depreciation on donated assets, thereby negating the need for 
a fair market value determination. 

6. Basis for depreciation. 

a. Determination of the cost basis of a facility and its 
depreciable assets, which have not been involved in any 
programs which are funded in whole or in part by the 
department, depends on whether or not the transaction is a 
bona fide sale. If the issue arises, the purchaser has 
the burden of proving that the transaction was a bona fide 

372 



sale. Purchases where the buyer and seller are related 
organizations are not bona fide. 

(1) If the sale is bona fide. the cost basis must be the 
cost to the buyer. 

(2) If the sale is not bona fide. the cost basis must be 
the seller's cost basis less accumulated 
depreciation. 

b. The cost basis of a facility, including depreciable assets 
which are purchased as an ongoing operation. must be the 
seller's cost basis less accumulated depreciation. 

c. The cost basis of a facility, including depreciable assets 
which have been used in any programs which are funded in 
whole or in part by the department. must be the cost basis 
used by the other program less accumulated depreciation. 

d. Sale and leaseback transactions must be considered a 
related party transaction. The cost basis of a facility. 
including depreciable assets purchased and subsequently 
leased to a provider who operates the facility, must be 
the seller's cost basis less accumulated depreciation. 

H;story: Effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-14. Cost allowab;l;ty and l;m;tat;ons. Any questions 
regarding cost allowability and limitations W~ff--Be ~ governed by 
title IV-E of the Social Security Act [42 U.S.C. Seei~eA section 670, et 
seq.] and 45 CFR part 74, unless further limited by this chapter. The 
department sets rates under this chapter for not for profit 
organizations only and purchases group home and residential child care 
facility services for children in foster care only from facilities in 
North Dakota for which rates have been set under this chapter. 

H;story: Effective November 1. 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1, 50-11-03.2 

75-93-15-15. Var;ance. Upon written application, and good cause 
shown to the satisfaction of the department, the department may grant a 
variance from the provisions of this chapter upon s~eA terms as the 
department may prescribe, except no variance may permit or authorize a 
danger to the health or safety of the residents of a AeMe facility and 
no variance may be granted except at the discretion of the department. 
A refusal to grant a variance is not subject to a request for 
reconsideration or an appeal. 
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H;story: Effective November 1. 1985; amended effective March 1. 1999. 
General Author;ty: NDCC 50-06-16, 50-11-03 
Law Implemented: NDCC 50-06-05.1. 50-11-03.2 

75-03-15-16. Reconsiderations and appeals. 

1. Reconsiderations. 

a. A facility dissatisfied with the final rate established 
shall request a reconsideration of the final rate before a 
formal appeal may be made. Any requests for 
administrative reconsideration must be filed with the 
department within thirty days of the date of the rate 
notification. 

b. The department shall make a determination regarding the 
reconsideration within forty-five days of receiving the 
reconsideration filing and any requested documentation. 

2. Appeals. A facility dissatisfied with the final rate 
established may appeal upon completion of the reconsideration 
process as provided for in subsection 1. This appeal must be 
filed as provided under chapter 75-01-03. 

H;story: Effective March 1. 1999. 
General Author;ty: NDCC 50-06-16. 50-11-03 
Law Implemented: NDCC 50-06-05.1. 50-11-03.2 
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CHAPTER 75-83-16 

AGENCY SYNOPSIS: The department proposed rules amending North Dakota 
Administrat;ve Code Chapter 75-83-16, Licensing of Group Homes and 
Residential Child Care Facilit;es, and conducted a publ;c hearing on 
those rules on April 22, 1998, and received written comment on those 
proposed rules until the end of the day on May 26, 1998. 

75-03-16-01, Definitions: This section is amended to add a definition 
of "utilization review". 

75-03-16-02, Effect of License: This section is amended to specify that 
a new license may be issued for a period not to exceed two years, to 
specify circumstances where the initial licensure is for one year, and 
specify the circumstances in which the Department may issue a license 
without inspecting the facility 1 s buildings, grounds, and equipment. 

75-03-16-02.1, Application for License: This new section describes the 
manner in which a facility must apply for a license and declares an 
application withdrawn if the applicant fails to submit all required 
documentation within sixty days of notification that the application is 
incomplete. 

75-03-16-02.2, Provisional License: This new section authorizes the 
issuance of provisional licenses to facilities that do not comply with 
applicable standards. 

75-03-16-02.3, Correction Orders: This new section specifies times 
within which a facility must correct specified types of deficiencies, 
and provides for an extension. 

75-03-16-02.4 ~ Fiscal Sanctions: This new section identifies fiscal 
sanctions for failing to comply with correction orders, or for specified 
types of violations of standards. 

75-03-16-02.5, Denial or Revocation of Licensor Endorsement: This new 
section authorizes denial or revocation of a facility license or an 
endorsement to operate an outbased program, and specifies that a 
facility subject to a denial or revocation must wait 180 days before 
reapplying. 

75-03-16-03, Organization and Administration: This section is amended 
to correct grammatical errors, to add requirements for written policies 
and descriptions of employee and nonemployee positions, and to require 
liability insurance. 

75-03-16-04, Financial Records and Reports: This section is amended to 
require a facility to submit a projected budget along with an 
application for a change in licensed capacity. 
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75-03-16-05, Personnel Records: This section is amended to correct 
grammatical errors and to add a requirement for individual personnel 
records on criminal background checks and documentation of required 
licenses or qualification for the position or tasks assigned to the 
employee. 

75-03-16-06, Facility Administrator: This section is amended to specify 
that facilities licensed for ten or more children must employ a full­
time administrator, and that smaller facilities must employ an 
administrator at least half time. 

75-03-16-07, Program Director: This section is amended to relax the 
qualifications for a program director and allow people with several 
professional backgrounds to so act. 

75-03-16-08, Social Service Staff: This section is amended to correct 
some nonsubstantive errors and to relax social service staff 
requirements to permit persons other than social workers to engage in 
this work. 

75-03-16-09, Social Service Staff Supervision: This section is amended 
to clarify the role of a social service staff supervisor and corrects 
nonsubstantive errors in the rule. 

75-03-16-10, Child Care Staff: This section is amended to delete a 
requirement that child care staff provide annual verification of their 
ability secured from a qualified medical professional. This section 
also is amended to remove staffing requirements that now appear in 
section 75-03-16-13, Minimum Staff Requirements. 

75-03-16-11, Volunteers, Student Field Placements, and Internships: 
This section is amended to require volunteers, student field placements, 
and interns, to provide incident reports to the same extent other 
employees must. This section is also amended to provide that these 
individuals may not be counted as staff for purposes of meeting 
staff-to-child ratios. 

75-03-16-12, Personnel Policies: This section is amended to require 
that a facility's personnel policy specifically prohibit sexual contact 
between staff and children. 

75-03-16-12.1, Criminal Conviction - Effect on Operation of Facility or 
Employment by Facility: This new section describes the effect of a 
criminal conviction on employment in the facility. 

75-03-16-12.2, Employee Background Checks: This new section provides 
for employment offers to prospective employees be made conditional upon 
the employee's consent to and results of criminal background checks, 
child abuse or neglect background checks, and motor vehicular operators• 
background checks. 

75-03-16-12.3, Staff Health Requirements: This new section describes 
how the staff health must be adequate and also describes requirements 
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that a facility have practices to avoid transmission of communicable 
diseases. 

75-03-16-13, Minimum Staff Requirements: This section is amended to 
specify the numbers of program director staff, social service staff, and 
child care staff necessary to adequately staff a facility. 

75-03-16-14, Staff Development: This section is amended to require 
specified minimum training for facility staff. 

75-03-16-15, Child Abuse and Neglect: This section is amended to 
require a facility to have procedures to assure the report of suspected 
abuse or neglect. 

75-03-16-16, Intake and Discharge Committee: This section is amended to 
describe the duties and functions of committees responsible for 
determining if a child is appropriate to enter or remain at the 
facility. 

75-03-16-17, Case Plan: This section is amended to specify requirements 
for the development of a case plan and the individualized plan of care. 

75-03-16-18, Interstate Compact on the Placement of Children: This 
section is amended to require that a facility admitting students from 
out of state have arrangements sufficient to assure a lawful return of 
the child after discharge. 

75-03-16-19, Law Enforcement Notification: This section is amended to 
improve grammar. 

75-03-16-20, Programs and Services: This section is amended to correct 
grammatical errors and make other nonsubstantive changes. 

75-03-16-21, Case File: This section is amended to correct grammatical 
errors, make other nonsubstantive changes, and allow periodic file 
reviews to be done by a utilization review committee. 

75-03-16-22, Religious Opportunities: This section is amended to 
correct grammatical errors. 

75-03-16-23, Medical Care: This section is amended to require a 
comprehensive written plan to provide routine and emergency medical 
care, require first-aid supplies, and require effective controls of 
medications and serious communicable disease transmission. 

75-03-16-24, Food and Nutrition: This section is amended to require 
compliance with Health Department standards for food handling. 

75-03-16-25, Children•s Needs: This section is amended to require a 
facility to assure that children•s basic needs for hygiene and privacy 
are accommodated. 
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75-03-16-26t Discipline: This section is amended to require a facility 
to establish written policies concerning discipline and limit the types 
of discipline that may be applied. 

75-03-16-26.lt Use of Isolation or Physical Restraint: This new section 
requires documentation of the use of isolation or physical restraint on 
a child. 

75-03-16-26.2t Use of Mechanical Restraints - Limitations: This new 
section specifies that mechanical restraints may be used only to 
transport a child from the facilityt and requires that mechanical 
restraints be used only by trained staff. 

75-03-16-27t Confidentiality: This section is amended to limit the use 
of the childrenls identity or image for fundraisingt publicityt or 
illustrative purposes and to specify requirements for maintaining 
information about children in a confidential manner. 

75-03-16-28t Education: This section is amended to improve grammar. 

75-03-16-28.1t Water Safety: This new section describes requirements 
for safe aquatic activity. 

75-03-16-29t Buildingst Groundst and Equipment: This section is amended 
to provide for heating system inspectiont to require children to be 
advised of evacuation procedurest and to delete provisions that are now 
detailed in other new sections. 

75-03-16-30t Variance: Amendments to this section clarify that granting 
a variance is discretionary. 

75-03-16-46t Outbased Program Activities: This section is amended to 
conform to style guidelines. 

75-03-16-61t Emergency and Safety Procedures - Communications: This 
section is amended to conform to style guidelines. 

75-03-16-62t Transportation for Outbased Programs: This section is 
amended to conform to style guidelines. 

75-03-16-64t Outbased Program Participant 1 S Clothing and Personal Needs: 
This section is amended to conform to style guidelines. 

75-93-16-91. Definitions. As used in this chapter: 

1. "Department" means the North Dakota department of human 
services. 

2. "Facilityu means a residential child care facility or group 
home. 

3. "Out-based program" means a sequence of planned activities 
designed to provide therapeutic outdoor physical, 
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environmental educational, athletic, or other activities 
which: 

a. Involve physical and psychological challenges; 

b. Are designed to: 

(1) Stimulate competence and personal growth; 

(2) Expand individual capabilities; 

(3) Develop self-confidence and insight; or 

(4) Improve interpersonal skills and relationships; and 

c. Take place in a setting of twenty-four-hour participant 
supervision. 

4. .. Participant.. means a chi 1 d part i ci pat i ng in an out-based 
program. 

5. 11 Solo activity.. means an experience in which an individual 
cares for himself or herself in a solitary setting away from 
others, but under staff supervision. 

6. 11 Utilization review .. means a process that applies established 
criteria to evaluate the services provided in terms of cost­
effectiveness. necessity, and effective use of resources. 

H;story: Effective July 1, 1987; amended effective January 1, 1995~ 
March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-03 

75-93-16-92. Effect of l;cense. ~~eA-a-ftAatAg-ey-i~e-ae~aPiMeAi 
ef-i~e-a~~tteaAi~s--ee~ttaAee--wti~--i~e--~PevtsteAs--ef--NePi~--Qakeia 
6eAi~Py--6eae--e~a~ieP--S9-ii--aAa--i~ts--e~a~ieP;-i~e-a~~tteaAt-~st-ee 
+ss~ea-a-PestaeAitat-e~tta-eaPe-faetttty-eP--gPe~~--~eMe--tteeAse~---l~e 
tteeAse---+s--tA--fepee--aAa--effeet--feP--a--~ePtea--ef--eAe--yeaP;--ts 
AeAiPaAsfePa8te;-aAa-ts-vatt8-eAty-eA-s~e~-~Peffitses-as-aPe-tA8teaiea--eA 
i~e-HeeAse~ 

1. A facility license is in force and effect for the period 
stated thereon. not to exceed two years, is nontransferable, 
and is valid only on the premises and for the number of 
children indicated on the license. 

2. For a facility not licensed to provide foster care services on 
July 31, 1998, a licensed facility that changes its 
programming philosophy or ownership, or a provisionally 
licensed facility upon issuance of an unrestricted license: 
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a. The initia l period of licensure is one year; 

b. The license may be renewed for a second one-year period if 
the facility successfully completes a program review and 
certifies compliance with all other licensing rules and 
requirements; 

c. The license may be renewed for a third one-year period if 
the facility successfully completes a licensing study; and 

d. Thereafter, the facility or home may be eligible for a 
two-year license. 

3. The department may, in its sole discretion, issue a license 
without inspecting a facility's buildings. grounds, and 
equipment, if the department finds that: 

a. The facility was inspected and complied with the 
provisions of this chapter and of North Dakota Century 
Code chapter 50-11 regarding buildings, grounds, and 
equipment in the preceding year; and 

b. The facility is otherwise eligible to receive a license. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-01, 50-11-02 

75 -03-16-02.1 . Application for license. 

1. An application for a facility license must be submitted to the 
department. Application must be made in the form and manner 
prescribed by the department. The department may require such 
information or documentation, or both, as it deems necessary 
or appropriate. 

2. For purposes of time limits for approval or denial, an 
application is received by the department when all required 
informat ion and documents have been received by the 
department. The department shall notify an applicant if an 
application is incomplete. 

3. The department may declare an application withdrawn if an 
applicant fails to submit all required documentation within 
sixty days of notification of incompleteness. 

H;story: Effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-01, 50-11-02, 50-11-03 

75-03-16-02 .2. Provisional license. 
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1. A provisional license must: 

a. Prominently state that the facility has failed to comply 
with applicable standards and regulations of the 
department; 

b. State that the items of noncompliance are set forth on a 
document available upon request from the facility ' s 
operator or supervisor; and 

c. Expire at a set date not to exceed one year from the date 
of issuance. 

2. The department shall exchange a provisional license for an 
unrestricted license, which bears the exchange date, upon the 
facility ' s demonstration of compliance, satisfactory to the 
department, with all applicable standards and regulations. 

3. A provisional license may be issued only to an applicant who 
has acknowledged, in writing, the factual and legal basis for 
the violation. 

4. Any provisional license must be accompanied by a written 
statement of violation signed by the director of the division 
of children and family services. or the department's designee. 

5. Subject to the exceptions contained in this section, a 
provisional license entitles its holder to all the rights and 
privileges afforded the holder of an unrestricted license. 

History: Effective March 1. 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02.2 

75-03-16-02.3. Correction orders. 

1. The following time periods are allowed for correction of 
violations of North Dakota Century Code chapter 50-11 or this 
chapter: 

a. For a violation that requires an inspection by a state 
fire marshal or local fire department authorized pursuant 
to section 75-03-16-40, five days; 

b. For a violation that requires substantial remodeling. 
construction, or change to a building, sixty days; and 

c. For all other violations, twenty days. 

2. The department may require immediate correction of a violation 
that threatens the life or safety of a resident. 
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3. All time periods under this section commence on the third day 
after the department mails notice of the correction order to 
the facility. 

4. Upon written request by the facility and upon showing need for 
an extension created by circumstances beyond the control of 
the facility and that the facility has diligently pursued 
correction of the violation, the department may grant 
extensions of time to correct violations. 

History: Effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-02.4. Fiscal sanctions. 

1. The department shall assess the following fiscal sanctions for 
each day that a facility remains out of compliance with a 
correction order after expiration of the time for correction 
of deficiencies: 

a. For violations that endanger the health or safety of 
residents, a maximum of twenty-five dollars per day; 

b. For violations of minimum staff requirements, a maximum of 
twenty-five dollars per day; 

c. For violations of the prohibitions contained in section 
75-03-16-26, a maximum of twenty-five dollars per day; and 

d. For all other violations. a maximum of ten dollars per 
~ 

2. The levy of a fiscal sanction does not preclude the 
department 1 S pursuit of other actions, including provisional 
licensure, injunction, and license revocation. 

History: Effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-02.5. Denial or revocation of license or endorsement. 

1. A facility license or an endorsement to operate an out-based 
program may be denied or revoked under the terms and 
conditions of North Dakota Century Code sections 50-11-02, 
50-11-07, and 50-11-08. 

2. A facility whose application for license or an endorsement has 
been denied or revoked may submit a new application no sooner 
than one hundred eighty days after the date of denial or 
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revocation. A facility is bound by the denial or revocation 
of a predecessor facility's application or endorsement. unless 
the facility shows substantial change in the facility ' s 
administration. statement of purpose. and program. 

H;story: Effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-93-16-93. Organ;zat;on and adm;n;stration. 

1. Att--faetttites-M~si Each facility shall have a governing body 
that is responsible for the operation. policies. activities. 
and practice of the facility. For purposes of this chapter: 

2. 

2: 3. 

a. WhePe If the facility is owned by a corporation. the board 
of directors of thai the corporation ~si-be--Pegapaea--as 
fi the governing body:i 

b. WhePe If the facility is owned by a partnership. the 
partners-M~si-be-Pegapaea-as are the governing body:i 

c. WhePe If the facility is owned by a sole proprietor, the 
proprietor M~si-be-Pegapaea-as fi the governing body:i and 

d. If the facility is owned by a limited liability company. 
the board of governors is the governing body. 

All partnerships and sole proprietorships must have an 
advisory committee consisting of no less than five members who 
are not relatives of the proprietor or ~aPiAePsht~ any 
partner. The advisory committee ~si shall meet at least once 
a year. 

Att-faetttites Each facility shall provide the department with 
the names and addresses of the members of the governing body 
and any advisory committee within thirty days after the 
member's selection. 

3: 4. The governing body shall: 

a. Adopt a written statement of the purpose and philosophy of 
the facility. 

b. Adopt written policies for the facility regarding 
personnel. nondiscrimination. admission and discharge. aAa 
discipline. program services. and smoking. 

5. A--ee~y--ef--ihese The facility shall submit copies of all 
required policies ~si-be-s~bMtiiea to the department with the 
application for license and ~st--be shall maintain all 
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required policies on file at the facility or other designated 
location within the state of North Dakota. 

6. All statements and policies required by this chapter must be 
in writing. 

7. Each facility shall identify to the department all employee 
and nonemployee positions, using the titles and duties 
described i n this chapter. For purposes of internal 
operations, a facility may use any definition or title for its 
positions. All employees must be capable of performing 
assigned duties. 

8. Each facility shall carry general comprehensive liability 
insurance. 

e~ 9. Meet Representatives of the facility shall meet on at least an 
annual basis with the appropriate personnel of the department 
to discuss the facility, its programs, and any other pert i nent 
issues that Rave-te-ee-w~tR-ffieet~A§ concern the needs of the 
children cared for in the facility. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-93-16-94. F;nanc;al records and reports. 

1. WRePe lf a facility is owned by a corporation, the certificate 
of incorporation must be on file at the facility or other 
designated location within the state of North Dakota. 

2. The facility· shall maintain complete financial records 
regarding the facility. The financial books must be audited 
annua l ly by a certified or licensed public accountant. A copy 
of the accountant•s most recent annual report must be 
submitted with the license application feP--t~eeAse. The 
annua l audit report must be kept on file at the facility or 
other designated location within the state of North Dakota. 

3. A facility shall submit a projected twelve-month budget MHst 
ee-s~e~~ttee-te-tRe-ee~aPtffieAt based on predictable funds for 
the forthcoming year of operation. A new facility shall have 
funds or documentation of available credit sufficient to meet 
the operating costs for the first twelve months. If a 
facility applies for a change in licensed capacity, it shall 
submit a projected budget reflecting the changed capacity. 

H;story: Effective July 1, 1987; amended effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 
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75-83-16-85. Personnel records. 

1. The facility shall maintain an individual personnel file on 
each employee. The personnel file must include;--B~i--ts--Aei 
ttMtiee-ie;-att-iRe-fettewtA§: 

i~ a. The application for employment; including a record of 
previous employment; and the applicant's statement in 
answer to the question. "Have you been convicted of a 
crime?"~.i. 

2~ b. Annual performance evaluations~.i. 

3~ c. First-aid training record~.i. 

4~ d. Cardiopulmonary resuscitation training record~.i. 

s~ e. Annual staff development and training record~.i. 

f. Results of background checks for crimtnal conviction 
record. motor vehicle operator's license record. and child 
abuse or neglect record; 

6~ ~ Any other evaluation or background check deemed necessary 
by the administrator of the facility~; and 

h. Documentation of the status of any required license or 
qualification for the position or tasks assigned to the 
employee. 

2. For purposes of subsection 1, "record" means documentation. 
including. with respect to development or training 
presentations. name of presenter. date of presentation. topic 
of presentation. and length of presentation. 

3. The facility shall maintain an individual personnel file on 
each volunteer. student. or intern. The personnel file must 
include: 

a. Personal identification information; and 

b. Results of background checks for criminal conviction 
record. motor vehicle operator's license record. and child 
abuse or neglect record. 

4. The facility shall adopt a policy regarding the retention of 
personnel records. 

H;story: Effective July 1. 1987; amended effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 
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75-83-16-86. Facility administrator. The governing body of the 
facility shall designate an administrator for the facility. 

1. The responsibilities of the administrator must be clearly 
defined in writing by the governing body of the facility. lf 
the facility is licensed for ten or more children. it shall 
employ a full-time administrator onsite or in close proximity. 
A facility may not employ an administrator less than half 
time. 

2. The administrator shall have a bachelor's degree in business 
administration, social work, or a related behavior field, from 
an accredited college or university. 

3. The administrator shall assure that the facility provides 
adequate supervision to all staff members who are working with 
residents. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-87. Program director. The administrator shall hire or 
designate a program director for the facility. 

1. The responsibilities of the program director must be clearly 
defined in writing by the administrator. The duties of the 
program director must be devoted to the provision of social 
services. If supervisory duties are assigned. the program 
director may only supervise personnel involved in treatment 
activities. 

2. The program director w~tt--ee--a-t~eeAseei-eeFi~f~ee-see~at 
weFkeF-aAe--w~tt--eeMSASiFaie--a--~Faeitee--kAewteege--ef--ihe 
easeweFk-~Feeess~ must be: 

a. A licensed. certified social worker (MSW) with at least 
one year of clinical experience; 

b. A doctor of philosophy or master of science degreed 
psychologist with at least one year of clinical 
experience; 

c. A licensed addiction counselor who has a bachelor of arts 
degree in a social or behavioral science with at least 
three years of clinical experience; 

d. An individual possessing a master's degree in a clinical 
discipline. such as a behavioral science with a clinical 
focus. with at least two years of supervised clinical 
experience; 
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e. An individual possessing a bachelor 1 s degree in social 
work with at least three yearsl clinical experience in a 
licensed facility; or 

f. An individual otherwise qualified and serving as that 
facility 1 s program director prior to August 1, 1998. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-93-16-98. Social service staff. The aaMtAtsiFaieF facility 
shall hire or designate social service staff feF-iRe-faetttiy. 

1. Att-faetttites A facility shall have sufficient social service 
staff to meet minimum eRtta--ie--siaff staff-to-child ratios 
required by this chapter. 

2. The duties and responsibilities of the social service staff 
must be clearly defined in writing ey-iRe-aaMtAtsiFaieF. 

3. Seetat--seFvtee--siaff--sRatt--seFve--as-a-ttatseA-eeiweeA-iRe 
faetttiy-aAa-eiReF-eeMM~Atiy-Fese~Fees~ 

4~ Social service staff responsible for the supervision of other 
employees, volunteers, or students on field placement or 
internship must be allowed sufficient time to perform s~eR 
supervision tasks. 

s~ 4. Seetat Each social service staff person shall have, as a 
minimum, a bachelor 1 s degree in social work or a related field 
and must be licensed seetat-weFkeFs as required by that field 
of practice. 

6~ 5. Social service staff time must be devoted to the provision of 
social services. 

7~ 6. If the facility holds itself out as furnishing or using a 
specific treatment method, iRePe the staff development and 
training records must ee-aee~MeAiea-~Feef document that the 
staff has had appropriate training in the specific training 
method. 

s~ 7. Social service staff beginning employment in the facility will 
be on probation for a specified time to be determined by the 
aaMtAtSiFaieF facility. 

9~ 8. Social service staff must have achieved the competencies 
necessary to implement any item of care or service which they 
are designated to perform in any child 1 S individualized plan 
of care. 
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History: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-89. Social service staff supervision. 

1. The program director shall provide; and shall document the 
provision of; a minimum of one hour of supervision per week 
for each staff member who is under the program director's 
supervision. 

2. Ne Each full-time social service staff supervisor may 
supervise no more than six social service staff ffiay--ee 
asstgAea--te--eaeh--f~tt-ttMe--s~~eFvtseF holding positions as 
social service staff, treatment personnel, or child care 
supervisor. Social service staff supervisors may not 
supervise other positions. 

3. lheFe--wttt--ee The facility shall establish and implement a 
written plan for inservice training for the program director 
calculated to maintain and improve competence in the 
supervisory role and in social service practice. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-18. Child care staff. 

1. A facility shall e~tey-the-~tAt~~~-Fe~~tFea-A~MBeF-ef have on 
duty at all times sufficient child care staff to meet the 
minimum staff-to-child ratios required by this chapter. 

a~ 2. The duties and responsibilities of the child care staff must 
be clearly defined in writing By-the-aa~tAtStFateF. 

B~--tRe--faetttty--SRatt--RaVe-eA-S~ty-at-att-tt~S-S~ffteteAt 
staff-te-~et-~tAt~~~-ehtta-te-staff-Fattes~ 

e~ 3. All child care staff must be twenty-one years of age or older. 

a~--€Att8--eaFe--staff--shatt--Aave-aAA~at-veFtfteatteA-fFe~-a 
~~attftea-~ateat--~FefessteAat--that--they--aFe--aete--te 
~Fevtae-feF-ehtt8FeA~ 

2~--PeFseAs-teaehtAg-seheet-at-a-faetttty-shatt-have-e~FFeAt-NeFth 
Qaketa-teaehtAg-eFeaeAttats~ 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 
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75-83-16-11. Volunteers aAa~ student field placements eF~ 
internships. 

1. A facility which uses volunteers eF~ student field placements~ 
or ~AieFASR~~s interns who work directly with children on a 
regular basis shall: 

a. Develop a description of duties and s~ee~fy specified 
responsibilities for volunteer aAa~ student field 
placement~ or internship positions to be provided to the 
volunteer aAa--ie~ the student~ and R~s--eF--ReF the 
student•s school; 

b. Designate a appropriate staff MeMBeF members to supervise 
and evaluate volunteers aAa~ student ~taeeMeAi field 
placements, or ~AieFASR~~s interns; and 

c. Develop a plan for the orientation and training of 
volunteers aAa~ student field placements~ or ~AieFASR~~s 
interns in the philosophy of the facility, the needs of 
the children in care, and the needs of their families. 

2. PFev~ae--feF--vet~AieeFs-aAa-si~aeAi-~taeeMeAis-eF-~AieFASR~~s 
te-~aFi~e~~ate-~A-aevete~~Ag--aAa--eaFFY~Ag--e~t--iRe--seFv~ee 
~taAs--feF-iRe-eR~taFeA-aAa-faffi~t~es-iRey-aFe-weFk~A§-a~Feeity 
w~iR~ 

3~ Volunteers aAa~ student field placements~ or ~AieFASR~~s 
interns may provide services in support of, but not in 
substitution for, paid staff members. Volunteers, student 
field placements, and interns may not be counted as staff for 
purposes of staff-to-child ratio requirements imposed by this 
chapter. 

4~--FeF--iRe-~~F~ese-ef-FeeeFa-ffia~AieAaAee;-vet~AieeFs-aAa-si~aeAi 
~taeeMeAis-eF-~AieFAS-ffi~st-ee-iFeaiea-as-e~teyees~ 

3. Volunteers, student field placements, and interns shall create 
records of incidents that occur during their presence at the 
facility to the same extent that employees are required to 
create such records. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-12. Personnel policies. Att-fae~t~i~es A facility shall 
have clearly written personnel policies. These wF~iieA policies must be 
made available to each employee ~A--wF~i~A§ and must include;-ai-a 
ffi~A~ffi~ffi: 

1. Staff A staff training and development plan~i 
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2. Procedures for reporting suspected child abuse and neglect~i 

3. Procedures for staff evaluation. disciplinary actions. and 
terminations:i 

4. A prohibition of sexual contact between staff and children; 

5. Procedures for employee grievances:i 

5: 6. Evaluation procedures which include a written evaluation 
following the probationary period for new staff and at least 
annually thereafter:; and 

6: 7. A plan for review of the personnel policies and practices with 
staff participation Ae-tess-tRaA at least once every three 
years, or feP-Pev~s~eA-wReA more often as necessary. 

H;story: Effective July 1, 1987; amended effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-12.1. Criminal conviction - Effect on operation of 
facility or employment by facility. 

1. A facility operator may not be. and a facility may not employ. 
in any capacity that involves or permits contact between the 
employee and any child cared for by the facility. an 
individual who is known to have been found guilty of, pled 
guilty to. or pled no contest to: 

a. An offense described in North Dakota Century Code chapters 
12.1-16, homicide; 12.1-17. assaults- threats- coercion; 
or 12.1-18, kidnapping; North Dakota Century Code sections 
12.1-20-03, gross sexual imposition; 12.1-20-04, sexual 
imposition; 12.1-20-05, corruption or solicitation of 
minors; 12.1-20-06, sexual abuse of wards; 12.1-20-07, 
sexual assault; 12.1-22-01, robbery; or 12.1-22-02, 
burglary. if a class B felony under subdivision b of 
subsection 2 of that section; North Dakota Century Code 
chapter 12.1-27.2. sexual performances by children; or 
North Dakota Century Code sections 12.1-29-01, promoting 
prostitution; 12.1-29-02, facilitating prostitution; or 
12.1-31-05, child procurement; or an offense under the 
laws of another jurisdiction which requires proof of 
substantially similar elements as required for conviction 
under any of the enumerated North Dakota statutes; or 

b. An offense. other than an offense identified in 
subdivision a, if the department determines that the 
individual has not been sufficiently rehabilitated. 
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2. A facility shall establish written policies and engage in 
practices that conform to those policies. to effectively 
implement this section. North Dakota Century Code section 
50-11-06.8, and subsection 4 of North Dakota Century Code 
section 50-11-07. 

3. For purposes of subdivision b of subsection 1. an offender's 
completion of a period of five years after final discharge or 
release from any term of probation. parole, or other form of 
community corrections. or imprisonment, without subsequent 
conviction. is prima facie evidence of sufficient 
rehabilitation. 

4. The department has determined that the offenses enumerated in 
subdivision a of subsection 1 have a direct bearing on the 
individual's ability to serve the public in a capacity 
involving the provision of foster care to children. 

5. An individual is known to have been found guilty of, pled 
guilty to, or pled no contest to an offense when it i s: 

a. Common knowledge in the community; 

b. Acknowledged by the individual; or 

c. Reported to the facility as the result of an employee 
background check. 

H;story: Effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-12.2. Employee background checks. 

1. A facility shall make an offer of employment to a prospective 
employee conditional upon the prospective employee's consent 
to and the results of background checks concerning: 

a. Criminal conviction record; and 

b. Child abuse or neglect record. 

2. Where a position involves transporting children by motor 
vehicle the facility shall also make an offer of employment 
conditional upon the prospective employee's consent to and the 
results of a background report concerning the status of any 
motor vehicle operator's license issued to the prospective 
employee. 

3. If a prospective employee has previously been employed by one 
or more facilities. the facility shall request a reference 
from all previous facility employers regarding the existence 
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of any determination or incident of reported child abuse or 
neglect in which the prospective employee is the perpetrator 
subject. 

4. The department may perform a background check for reports of 
suspected ch i ld abuse or neglect each year on each facility 
employee. 

H;story: Effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-12.3 . Staff health requirements. 

1. All personnel, including volunteers and interns. shall be 
physically and mentally capable of performing assigned tasks. 

2. Except as specified in subsection 3, the good physical health 
of each employee shall be verified by a health screening. 
including a test for tuberculosis, performed by or under the 
supervision of a physician not more than one year prior to or 
thirty days after employment. The individual performing the 
screening shall sign a report indicating the presence of any 
health condition that would create a hazard to residents of 
the facility or other staff members. 

3. Unless effective measures are taken to prevent transmission, 
an employee suffering from a serious communicable disease must 
be isolated from other employees and residents of the facility 
who have not been infected. 

4. The facility shall collect and maintain information obtained 
under this section regarding the medical condition or history 
of any employee on forms and in medical files which are 
separate from any other forms and files and treated as a 
confidential medical record available to the employee. the 
facility. and the department . 

5. The facility shall develop a policy regarding health 
requirements for volunteers. interns, and student placements 
which addresses tuberculin testing. 

History: Effective March 1. 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-93-16-13. M;n;mum ·staff requirements. 

1. B~PtAg--waktAg--he~Ps;--eaeh--faetttiy--shatt--ee~ty-wtih-ihe 
fett8WtA§-MtAtMHM-Siaff-ie-eAtt8-Paite-Pe~~tPeMeAiS~ 
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a~--9Ae--eAtte-eaFe-~eFseA;-eAe-see+a+-seFvtee-~eFseA;-aAe-eAe 
aeffitAtSiFaieF-f8F-a-faetttiy-~F8VtStA§-SeFVtees-ie-eAe--ie 
et§Ai-eAHeFer:h 

B~--lwe--eAtt8--eaFe--siaff;--eAe--seetat--SeFvtee-~eFS8A;-eAe 
~Fe§Faffi-StFeeieF;-aAe-eAe--aeffitAtSiFaieF--feF--a--faetttiy 
~FevtetA§-seFvtees-te-AtAe-ie-stMieeA-eAttaFeA~ 

e~--tAFee--eAtte--eaFe--siaff;--iwe--see+a+-seFvtee-staff;-eAe 
~Fe§Faffi-StFeeieF;-aAe-eAe--aeffitAtSiFateF--feF--a--faet+tty 
~Fevt8tAg-seFvtees-te-seveAieeA-ie-tweAty-fe~F-eAtt8FeA~ 

e~--Fe~F--eAtte--eaFe--staff;--iwe--seetat--SeFvtee-siaff;-eAe 
~Fe§Faffi-StFeeteF;-aAe-eAe--aeffitAtSiFateF--feF--a--faetttiy 
~FevtetAg--seFvtees-te-tweAty-ftve-te-iAtFty-iwe-eAtteFeA~ 

e~--F+ve--eAtte--eaFe--staff;--tAFee-seeta+-seFvtee-staff;-eAe 
~FegFaffi-etFeeteF;-aAe-eAe--aeffitAtstFateF--feF--a--faet+tty 
~FevtetAg--seFvtees-te-tAtFiy-iAFee-te-feFty-eAe-eAtteFeA~ 

•~--StM--eAtta--eaFe--staff;--iAFee--seeta+-seFvtee-staff;-eAe 
~FegFaffi-atFeeteF;-aAa-eAe--aeffitAtstFateF--feF--a--faet+tty 
~Fev+etA§-seFvtees-te-feFty-twe-te-ftfty-eAttaFeA~ 

g~--seveA--eAtte--eaFe--staff;--fe~F-seeta+-seFvtee-staff;-eAe 
~Fe§Faffi-etFeeteF;-aAe-eAe--aeffitAtstFateF--feF--a--fae++tty 
~FevtetA§-seFvtees-te-ftfty-eAe-te-ftfty-AtAe-eA+teFeA~ 

2~--B~FtAg-s+ee~+Ag-Ae~Fs-iAeFe-ffi~si-ee-staff-Feaet+y-avat+ae+e-te 
eaeA-ttVtA§-~Ati~ For purposes of this section: 

a. "Reside" means to sleep and keep personal effects; and 

b. ••structure" means a building that is or may be free 
standing. The existence of a walkway, tunnel, or other 
connecting device on, above, or below ground is not 
effective to make one structure from two or more component 
structures. 

2. For purposes of this section, social service, program 
director, and administrator staff positions are expressed in 
full-time equivalents. 

3. Every facility shall adopt a policy declaring the normal 
sleeping hours for the facility which shall not exceed eight 
hours per day. 

4. Each facility shall comply with the following minimum 
staff-to-child ratio requirements for social service staff, 
program director, and ~dministrator: 
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a. One social service staff and a half-time administrator for 
a facility providing services for one to nine children; 
and 

b. No less than one social service staff for each sixteen 
children. one program director. and one administrator for 
a facility providing services for ten or more children. 

5. During waking hours each facility shall have: 

a. One child care staff on duty during times when one to nine 
children are present in the facility; and 

b. No less than one child care staff on duty for each eight 
children during times when ten or more children are 
present in the facility. 

6. During sleeping hours each facility shall have no less than 
one child care staff on duty for each sixteen children who are 
present in the facility. 

7. During sleeping hours each facility structure in which a child 
resides must meet staff-to-child ratio requirements for child 
care staff. 

8. A facility which operates more than one structure in which 
children reside shall count the children in all structures 
collectively for purposes of determining the number of 
children for which the facility provides services. the need to 
employ a program director, and the required number of social 
service staff. 

9. Educational staff may not be counted as child care staff, 
social servi ce staff. administrator. or program director 
during any t ime the educational staff provides educational 
services. 

10. Subsections 4, 5, 6, and 8 are effective January 1, 2000, with 
respect to any facility licensed as of the effective date of 
this subsection provided that facility maintains 
staff-to-child ratios no less than those in effect on the 
effective date of this subsection. This subsection is 
ineffective after December 31, 1999. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-14. Staff development. 

1. Each facility shall ensure that the administrator, program 
director, social service staff, child care workers, 

394 



educational staff, and all other staff working directly with 
children shall receive at least twenty hours of training 
during each year of employment. 

2. lRts--iPatAtA§--May--tAet~8e;--8~i-ts-Aei-ttMtie8-ie; Training 
must prepare the staff to meet the needs of the children 
served and shall include the following subject areas: 

a. A8MtAtSiPaitve-~Peeee~Pes-aA8-ieeRAt~~es~ 

e~--lRe-esia8ttSRMeAi-ef-§eats-aA8-eejeeitves~ 

e~ Children•s emotional needs and problems~~ 

a~--FePMtA§-PetaiteASRt~s-aAS-iRe-tMPaei-ef-se~aPaiteA~ 

f~ b. lRe--t8eAitfteaiteA-aA8-Pe~ePitA§ Reporting of child abuse 
--- and neglect~~ 

§~--PPe§PaM-~Peeee~Pes-aAe-sePvtees~ 

R~ c. Behavior management techniques, 
management~ and techniques of 
intervention; and 

including 
nonviolent 

t~--leeRAt~~es-ef-~asstve-~Rysteat-PesiPatAi~ 

crisis 
crisis 

j~ ~ Emergency and safety procedures, including first aid and 
cardiopulmonary resuscitation. 

3. Att--iPatAtA§--~Pevteee--ie--e~teyees--sRe~te--ee-e~PPeAi-aAe 
a~~ teaete-ie-eaeR-eMPteyeels--jee--eesePt~iteA--eP--f~AeiteA~ 
Training in nonviolent crisis intervention, first aid, and 
cardiopulmonary resuscitation must be given by a certified 
instructor. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-93-16-15. Child abuse and neglect. 

1. lRe--a8MtAtsiPaiePs-aA8-siaff-ef-a-faetttiy-sRatt-a8tee-ey-aA8 
Make-~PevtsteA-feP-att All facility employees Pea8tA§--aA8 
~A8ePsiaA8tA§, volunteers, student placements, interns, and 
other nonemployees who have or may have regular contact with 
children shall certify having read the law requiring the 
reporting of suspected child abuse and neglect t~ North Dakota 
Century Code chapter 50-25.1~, and having read and received a 
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copy of the facility's written child abuse and neglect 
procedures. 

2. Each facility shall Rave--tRe--fellew~A§ adopt written 
procedures requiring any employee to report cases of suspected 
child abuse aAe or neglect. The procedures must include the 
following statement: 

Al l employers will comply with North Dakota Century Code 
chapter 50-25.1, child abuse and neglect. Therefore, it 
is the policy of this facility that any employee who knows 
or reasonably suspects that a child in residence whose 
health or welfare has been, or appears to have been, 
harmed as a result of abuse, neglect, or sexual 
molestation shall immediately report this information to 
the regional human service center in the region in which 
the facility is located. 

Failure to report this information in the prescribed 
manner constitutes grounds for dismissal from employment 
and referral of the employee to the office of the state's 
attorney for investigation of possible criminal violation. 

lRe--fae~l~ty--sRalt--ffia~Ata~A--wP~tteA-veP~f~eat~eA-tRat-eaeR 
staff-Me~eP-Ras-~eeA-g~veA-a-ee~y-ef-tR~s-wP~tteA--~Peeee~Pe~ 

3. The facility ' s procedure must describe: 

a. To whom a report is made; 

4. 

b. When a report must be made; 

c. The contents of the report; 

d. The responsibility of each individual in the reporting 
chain; 

e. The status of an employee who is an alleged perpetrator 
subject of a report pending assessment, administrative 
proceeding. or criminal proceeding; 

f. The discipline of an employee who is the perpetrator 
subject of a decision that services are required or a 
determination that institutional child abuse or neglect is 
indicated, up to and including termination; and 

g. The status and discipline of an employee who fails to 
report suspected child abuse or neglect. 

The facility shall cooperate fully with the department 
throughout the course of any investigation of any allegation 
of child abuse or neglect made concerning care furnished to a 
child residing at the facility;-eP-ef--aAy--l~eeAs~Ag--Pev~ew. 
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The facility shallt at a m1n1mumt provide the investigators or 
reviewers with all documents and records available to the 
facility and reasonably relevant to the investigation and 
permit confidential interviews with both staff and children. 

H;story: Effective July 1t 1987; amended effective March 1t 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02t 50-25.1-03 

75-83-16-16. Intake and d;scharge eeMffitiiee. 

1. rAiake A facility shall adopt written intaket admissiont and 
discharge policies ~~si--tAet~ae including aget sext and 
characteristics of children iRai--sRatt--ee eligible for 
admission. 

2. A facility shall have an intake committee and a discharge 
committee. The committees may have the same members. 

a. The intake and discharge committees may include the 
program directort a social service representativet a child 
care staff representativet and such additional members as 
the facility determines appropriate. 

b. The program director or a social service staff 
representative shall chair each committee. 

3. No child may be denied aeee~iaAee admission on the basis of 
racet colort creedt religiont or national origin. 

3~ 4. Intake procedures. 

a. The faetttiy--sRatt--Rave-aA-aa~tssteAs intake committee~ 
tRts-eeMffitiiee shall screen applications and Rave--iRe 
Pes~eAst8tttiy--ef-aeetatAg decide which children sRatt-ee 
aeee~iea-tAie are admitted to the facility for care. 
These decisions must be made within thirty days of the 
receipt of sufficient information or a completed 
application. 

b. In order to determine iRe if it is appropriate ~taeeMeAi 
ef to admit a child, the facility wttt--Pe~~tPe;--aAa--iRe 
PefePPtAg--ageAey--wttt--8e--Pes~eAst8te-ie-~Pevtae-ie-iRe 
faetttiy;-ai-a-~tAtMti~;-iRe-fettewtAg--tAfePMaiteA--wtiRtA 
iRtPiy--aays-afieP-~ktAg-iRe-PefePPat shall have a policy 
requiring: 

(1) Seetat The child•s social and family history~~ 

(2) Ea~eaiteA The child•s educational records including a 
copy of the school district notification~. previous 
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and current individual education plans, if any, and 
the name of the responsible school district; 

(3) PsyeA~atP~e A psychiatric or psychological history, 
if indicated-:.i_ 

(4) Mea~eat A medical history, physical, and examination 
records-:.i. 

(5) lePffiS The terms and methods of payment for the 
child's maintenance, clothing, personal allowance, 
medical care, and other expenses-:.i. 

(6) APPaAgeffieAts---feP---tAe--eA~ta!s--AeeessaPy--s~ee~at 
ea~eat~eA-8P-tPa~A~Ag-: 

f7~ The name, address, and telephone number of the legal 
custodian or guardian, if any, and copies of the 
documents which establish the authority of the legal 
custodian or guardian-:; and 

(7) The legal custodian's or guardian's authorization to 
obtain necessary medical treatment. 

c. A facility may admit a child without first securing all 
required information if: 

(1) The facility has secured substantially all required 
information, has documented diligent efforts to 
secure all required information, and the facility's 
intake committee has determined that admission is 
appropriate; or 

(2) The child's circumstances require immediate placement 
and the facility's intake committee has preliminarily 
determined that admission is appropriate. 

d. A child admitted under paragraph 2 of subdivision c may be 
admitted only on condition that the referring agency 
provides, or arranges for provision of, substantially all 
required information within thirty days of the child • s 
admission. 

e. The PefePP~Ag--ageAey--~s--Pes~eAs~ete--feP-~AfePM~Ag-tRe 
facility,--~A--wP~t~Ag;---as---te---wAat shall request 
documentation of the services the parents or g~aPa~aAs 
custodian will ee-Peee~v~Ag--aAa--wAe--~s--~Pev~a~Ag--tA~s 
sePv~ee--~A--tRe~P receive in the home community while the 
child is ~A-~taeeffieAt receiving services in the facility. 

8-: f. The facility shall request quarterly progress reports from 
the agency providing services to the parents sRatt--Pe~ePt 
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iAe--~Fe§Fess;--eF--+aek--iAeFeef;-ie-iAe-fae~+~iy-aAa-iAe 
FefeFF~A§-a§eAey-eA-a-~~aFieF+y-eas~s or custodian. 

e~--tf---iRe---~aFeAis--Fef~se--ie--eee~eFaie;--iA~s--M~si--ee 
aee~MeAiea-~A-WF~i~A§--By--iAe--FefeFF~A§--a§eAey--eF--iRe 
a§eAey---~Fev~a~A§---iAe--seFv~ee--aAa--a--wF~iieA--Fe~eFi 
s~eM~iiea-ie-iAe-fae~+~iy-aAa-FefeFF~A§-a§eAey~ 

f~ ~ In any direct placement by a parent or guardian, the 
~eFseA individual making the placement is the referring 
agency. 

4~ h. tA-iAe-eveAi-iAai If a child is not admitted, the facility 
M~si shall indicate-wRy-Ae-eF-sAe-was-Aei-aeee~iea to the 
refer~agency the reason the child was not admitted. 

5. Prior to discharging a child, the facility and the referring 
agency M~si-ee-§~veA-i~Me-ie shall plan for the needs of the 
child. including preparation of a discharge report. The 
discharge report must include;-B~i--Aei--ee--+~M~iea--ie;--iAe 
feHew~A§: 

a. PFe§Fess A progress report concerning the Fes~aeAi-~A 
eaFe~ child; 

b. ReaseA The reason for discharge~~ 

c. Future services recommended for the Fes~aeAi child and 
Fes~aeAi.!.s the chil-d • s family~; and --

d. PeieAi~af--feF--Fe~+aeeMeAi--~A The potential need for the 
child to return to the facility. 

6. tAe--aaM~ss~eAs--aAa--a~seAaF§e-eeMM~iiees-~A-iAe-fae~+~iy-May 
~Ae+~ae;-e~i-Aei-ee-+~M~iea-ie;-iAe-fe++ew~A§t · 

a~--PFe§FaM-B~FeeieF~ 

B~--See~af-SeFv~ee-Fe~FeSeAiai~ves~ 

e~--6A~+a-eaFe-siaff-Fe~FeseAtat~ves~ 

a~--Ea~eat~eAaf-staff-WAeFe-a~~Fe~F~ate~ 

e~--tAe-Fes~aeAt-at-tAe-a~seFet~eA-ef-tAe-fae~+~ty~ 

7~--tA--tAe-eveAt-ef-a-a~seAaF§e The facility shall adopt a policy 
addressing the circumstances under which a child may be 
discharged on an emergency basis;--tAe. If a child is 
discharged on an emergency basis, the facility shall 
immediately inform the child•s parent, guardian, or legal 
custodian M~st-ee-~MMea~ate+y-~Afe~a. 
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8~--WReA--aA--eMeF§eAey--~taeeMeAi--tS--AeeessaFy;--evtaeAee--tRat 
~+aeeMeAt-Fe~~tFeMeAts-weFe-fe++ewea-ffi~st-ee-avat+ae+e--wttRtA 
tRtFty-aays-ef-tRe-effieF§eAey-~+aeeMeAt~ 

History: Effective July 1t 1987; amended effective March 1t 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-17. Case plan. 

1. tReFe--ffi~st--ee Social service staff shall develop a writtent 
individualized plan of care aeve+e~ea-ey-seeta+-seFvtee--staff 
for each child within thirty days of admission to the 
facility. The case plan must demonstrate that the facility 
has made reasonable efforts to gather information from staff 
within the facilityt parentst the referring agencyt courtst 
schoolst or any other appropriate ~eFseAs individuals or 
agencies. The plan aeve+e~ea must be based on a thorough 
assessment of the situation and circumstances of the child; 
and Rts-eF-ReF the family's needst strengthst and weaknesses. 
If a plan was developed by another agency prior to admissiont 
it must be reviewed to determine the relevancy to the current 
needs of the FestaeAt child and the child's family. The plan 
must delineate the ~eFseA individual or entity responsible for 
providing any item of care or service required. The plan of 
care must be reviewed for appropriateness and effectiveness at 
least every thirty days by the responsible social service 
staff with changes and modifications made and documented in 
writing. The plan must state an estimated projected length of 
stay. 

2. WReA--aeve+e~MeAt--ef--a--wFttteA;-tAatvta~a+tzea-~taA-ef-eaFe 
eee~Fs;-tt-ts-eFtttea+-feF-tRe-eaFe--ef--tRe--eRtta--tRat--a++ 
tAve+vea---eaFetakeFs---ee--tAvttea;--tAe+~atAg--tRe--faet+tty 
~eFseAAet-aAa-tRetF-eeAs~+taAts-aAa-tRe-FefeFFtAg-ageAeyt--tRe 
ageAey-~FevtatAg-seFvteest-tRe-faffitty;-tf-~esste+et-tRe-eRtta; 
tf-~esste+et-aAa-etReFs-tAve+vea-tA-tRe-eveFa++--eaFe--ef--tRe 
eRt+a--eF--tts--faffitty--systeffi~---Jt-ts-eFtttea+-tRat-~aFeAta+ 
tAve+veMeAt-ee-tAe+~aea-tA-tRts-~Rase~ 

3~ The writtent individualized plan of care must include a 
description of the services that will be provided for the 
~aFeAts--tA-tRetF family in the family's home communityt plans 
for visitation by the child's parents eF--g~aFataAst legal 
custodiant or guardian to the facility or for the eRt+a-te 
vtstt-e~tstae-tRe-faet+tty child's home visitst an indication 
of who will provide primary case management and servicet and 
the child's signature or the signed statement of a member of 
the facility's social service staff that the plan of care was 
explained to the child and the child refused to sign the plan 
of care. 
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4~ 3. The written, individualized plan of care must include an 
indication of the services the ~aPeAts child's family may 
receive from the facility or outside agencies. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-18. Interstate compact on the placement of ch;ldren. 

1. All placements of children made from any state which is a 
member of the interstate compact on the pl-acement of children 
or the interstate compact on juveniles must be made in 
compliance with the appropriate compact. It is the 
responsibility of the facility to ensure that, prior to the 
placement in the facility, all necessary procedures pursuant 
to the interstate compact on the placement of children or the 
interstate compact on juveniles have been completed. 

2. All placements from any state which has not adopted the 
interstate compact on the placement of children or the 
interstate compact on juveniles shall comply with all North 
Dakota laws and regulations prior to the arrival of a child 
into a facility. 

3. Before admitting a child placed by any individual or entity 
that is not a court with jurisdiction in North Dakota, or an 
individual residing in North Dakota, a facility shall make 
arrangements with the plactn9 authority sufficient to assure a 
lawful return of the child to the sending state without regard 
to the circumstance under which the child is discharged. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 14-13, 27-22 

75-83-16-19. Law enforcement not;f;cat;on. taw A facility shall 
not;fy law enforcement officials M~st-ee-Aet;f;ee immediately after it 
is confirmed that the resident child's whereabouts are unknown. The 
facility shall notify the child's parents, guardian, or legal custodian 
within twelve hours after the child's whereabouts become unknown. When 
the child is found, the facility shall report the child's return ~st-ee 
Pe~ePtee immediately to the law enforcement officials and the child's 
parents, guardian, or legal custodian. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-01 
Law Implemented: NDCC 50-11-02 

75-83-16-28. Programs and serv;ces. 
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1. The facility shall Rave adopt a written program plan eA-ftte 
at-tRe-faetttty-eP-etReP-aestgAatea-teeatteA~ which must: 

1~ a. lRe-~PegPaffi-~taA-ffi~st-tAet~ae Include a description of the 
facility's plan for the provision of services required in 
this chapter. as well as assessment and evaluation 
procedures to be used in program planning and delivery~i 
and 

2~ b. lRe-~PegPaffi-~taA-ffi~st-e+eaPty Clearly state which services 
are provided directly by the facility and tRese which 
services tRat must be provided in cooperation with 
community resources such as public or private schools. and 
other appropriate agencies. 

3~ 2. The facility shall provide information to referral sources~ 
upon written request. which must include;-e~t-Aet--ee--ttffittea 
te: 

a. Identification of what the facility provides to the 
resident~i 

b. le--wheffi--tRey--wttt--~Pevtae-sePvtees~ Characteristics of 
individuals appropriate for referral and admission to the 
facility; 

c. WRe--ts--a~~Pe~Ptate--feP--PefePPat--aAa--aaffitssteA-te-the 
faetttty~ 

a~--By--what The process by which the facility intends to 
achieve its goals~i 

e~ d. Treatment orientation of the facility~; and 

f~ e. Information required with the referral. 

H;story: Effective July 1. 1987; amended effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-21. Case f;le. Within thirty days after placement. the 
facility shall establish and shall thereafter maintain a case file for 
each child receiving care in the facility. This file must include;-e~t 
Aet-ee-ttffittea-te: 

1. The child's full name. birthdate. and other identifying 
information~i 

2. StgAea-~+aeeffieAt A signed care agreement. contract. or ~~aatea 
current court order establishing the facility's authority to 
accept and care for the child~i 
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3. Ex~+aAaiteA An explanation of custody and legal responsibility 
for consent to any medical or surgical care~i 

4. Ex~+aAaiteA An explanation of responsibility for payments for 
care and services~i 

5. Ex~+aAaiteA-feF An explanation of ongoing services~i 

6. Projected planning for discharge~i 

7. AA--ex~+aAaiteA-ef-iAe-iFeatMeAt-iAai-ts-eetA§-~Fevtaea-ie-iAe 
~aFeAiS-8F-§~aF8taA-tA-iAetF-A8Me-eeffiffi~Atiy~--tAtS-tAf8FMait8A 
sAe~+a--ee-~Fevtaea-ie-iAe-AeMe-eF-faet+tty-ey-iAe-a~~Fe~Ftaie 
ee~Aiy-seeta+-seFvtee-eeaFa;-FegteAa+-A~MaA-seFvtee-eeAieF;-eF 
aAy---eiAeF--ageAey--tAat--ts--tAve+vea--wtiA--iAe--faffit+y~ ~ 
permanency planning report or equivalent documents; 

8. A copy of the appropriate interstate compact forms~i 

9. A copy of the written individualized plan of care~i 

10. Copies of periodic, but not less than quarterly, written 
reports to the child's parent, guardian, or legal custodian, 
developed by social service staff~; and 

11. Documentation that the program director eF~ administrator~ 
utilization review committee has reviewed each case file every 
thirty days. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-22. Rel;g;ous opportun;t;es. The facility will make a 
reasonable effort to make opportunities available for the children to 
attend religious ceremonies within the area in which the facility is 
located, giving appropriate consideration to any requests by the child 
eF and the child's parents;-wtiAtA-tAe-ee~Atty-tA-WAteA-iAe-faet+tty 
ts-+eeaiea. The facility shall respect the religious beliefs of the 
child and the child's family. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-23. Med;cal care. 

1. The facility shall Make-~FevtsteAs-aAa-estae+tsA-~Feeea~Fes 
f.eF-a++ adopt a comprehensive written plan of preventive, 
routine~ and emergency medical care including first aid, 
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dental care. and administration of prescription and 
nonprescription medicine. 

2. A facil i ty shall maintain first-aid supplies. including the 
red cross first-aid manual, in quantities and locations so 
that they are reasonably accessible at all times. 

3. Any serious accident or illness requiring hospitalization or 
resulting in death must be reported to the parent. guardian. 
or legal custodian. Any eeatAs death must tffiffieetatety be 
reported immediately to the department. 

3 ~ 4. A record must be kept of prescription and nonprescription 
medication Peeetvee-ey dispensed to each child, including the 
physician •s medication order, the time, means~ and frequency 
of administration. and the individual administering such 
medication. 

4~ 5. All prescription medicines and drugs must be labeled and 
stored i n locked compartments except those requiring 
refrigeration which must be properly stored. 

6. Facility staff shall retain possession of nonprescription 
medications. 

7. All pet inoculations must comply with local and state 
requirements. 

8. Unless effective measures are taken to prevent transmission, 
any child suffering from a serious communicable disease must 
be isolated from other children who have not been infected. 

H;story: Effective July 1, 1987; amended effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-24. N~tPttteAat-Pe~~tPeMeAts Food and nutrition. 

1. Food must be in wholesome condition. free from spoilage. 
filth, or contamination and shall be safe for human 
consumption. Food in damaged containers or with expired 
freshness dating is not considered safe for human consumption . 

2. The faci l ity shall ensure that the nutritional requirements of 
the children in care are met. 

a~--N~tPttteAatty The facility shall serve nutritionally 
balanced meals wttt-ee-sePvee each day. 

a~ Special diets must be prepared for those children 
medically requiring them. 
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2~ 3. Att Except for garden produce. all homegrown food. poultry. 
meat, eggs. and milk must be from an approved source as 
determined by the state or local health authorities. The 
facility shall document the approval of state or local health 
authorities. 

3~ 4. No home-canned foods may be served. 

4~ 5. Frozen homegrown food products;-s~eA-as-gaFeeA-pFee~ee; may be 
served if maintained ai-Aei-tess-iAaA-!eFe-eegFees--~aAFeAAeti 
f-i7~78---eegFees---6etst~s} in compliance with standards 
prescribed by the state department of health for food and 
beverage establishments. 

6. Refrigeration for perishable food must be provided and 
maintained in accordance with standards prescribed by the 
state department of health for food and beverage 
establishments. 

7. Personnel preparing food shall wash their hands before 
handling food. and as often as necessary to keep them clean. 
and shall use effective hair restraints to prevent 
contamination of food and food contact surfaces. 

H;story: Effective July 1. 1987; amended effective March 1. 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-25. ResteeAi Children•s needs. 

1. AFFaAge~Ais--~~si--ee--Maee A facility shall arrange for 
children to have tAetF--ewA a personal supply of clean. 
wel l~fitting clothing and shoes for both indoor and outdoor 
wear;-s~eA-eteiAtAg-ie-ee and appropriate for the season. 

2. Jobs and household responsibility for children must be 
assigned se-tAai-tAey-ee in a manner that does not conflict 
with the educational schedule or physical health of the 
children or preclude the children•s opportunity for 
socialization activities. 

3. Participation in recreational and social activities must be on 
the basis of the individualized needs and goals of each child. 

4. Att--eAtt8FeA--~st--ee--aevtsee The facility shall advise all 
children. in writing~ of the day-to-day rules of the facility. 
The facility shall adopt day-to-day rules which create the 
least restrictive environment. consistent with the needs of 
children in care. 

5. Each child must be provided a bed with a clean mattress and 
clean bedding. Blankets must be available to each child as 
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temperatures make necessary. Sheets and bedding must be 
changed when soiled, and no less often than weekly. 

6. Each child must be provided personal hygiene and toilet 
articles, including washcloths and towels which must be 
changed when soiled, and no less often than weekly. 

7. A facility shall ensure that privacy is assured when a family 
member visits a child. Any reason for restricting 
communications or visits between a child and the child's 
family members must be recorded in the child ' s case file. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-26. o;sc;pl;ne. Discipline must be constructive or 
educational in nature. fi Discipline may include diversion, separation 
from a problem situation, discussion with the child about the situation. 
praise for appropri ate behavior. and gentle. physical restraint such as 
holding. A faci l ity shall adopt and implement written policies for 
discipline and behavior management which include: 

1. Only adult staff members of the facility sRa~~ may prescribe. 
administer. or supervise the discipline of children. 

2. No child may be slapped. punched. spanked. shaken. pinched. 
roughly handled. eP struck with an object ey-aAy-siaff-ef--iRe 
fae~~~iy, or otherwise receive any inappropriate physical 
treatment. 

3. Authority to discipline may not be delegated to or be 
accomplished by other Pes~aeAis children. 

4. A child may not be locked in any room or other enclosure. 

5. Physical restraint or isolation may be used only: 

a. As a necessary complement to positive programming designed 
to strengthen desirable and adaptive behavior; and 

b. To prevent immediate harm to the child or to another 
individual. 

6. Isolation. when used as discipline. must be brief and 
appropriate. The child must be within hearing of an adult in 
a safe. lighted. well-ventilated room. A child who is 
isolated from R~s peers for disciplinary reasons must be 
eReekea--eA--ai--PeaseAae~e-~AiePva~s observed by the staff at 
least every fifteen minutes. A-eR~~a-May-Aei-ee-~eekea--~A--a 
Peeffi-~AaeP-iRe-g~~se-ef-~se~ai~eA~ 
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s~ 7. Verbal abuse or derogatory remarks about the child, the 
child •s family, religion, or cultural background may not be 
used or permitted. 

6~ 8. PRysteat Neither physical restraints nor isolation may Aei be 
used for punishment, for the convenience of staff, or as a 
substitute for programming. Except as permitted under section 
75-03-16-26.2, mechanical forms of physical restraints may not 
be used. 

7~--PRysteat--FesiFatAt--eF--tsetaiteA--May--eAty--ee--~sea--as--a 
AeeessaFy--ee~teMeAt--ie--~estttve--~Fe§Fa~tA§--aestgAea--ie 
siFeA§iReA-aestFae+e-aAa-aaa~ttve-eeRavteF~ 

8~--TRe--faetttty--sRatt-Rave-s~eetfte-WFttieA-~etteteS-WReA-~StA§ 
tse+atteA-eF--~Rysteat--FestFatAt--feF--atset~ttAaFy--FeaseAs; 
wRteR-~~st-tAet~ae-a-Fe~~tFeMeAt-tRat-eaeR-~se-ef-tse+atteA-eF 
~Rysteat-FestFatAt-wttt-ee-aee~MeAtea~ 

9. Cruel and unusual punishments are prohibited, including the 
following: 

a. Physically strenuous work or exercise, when used solely as 
a means of punishment; and 

b. Forcing a child to maintain an uncomfortable position or 
to continuously repeat physical movements, when used 
solely as a means of punishment. 

10. A child may not be deprived of any of the following as a means 
of discipline: 

a. A place to sleep with a pillow and bedclothes; 

b. Meals; 

c. Clean clothes; 

d. Personal or telephone visits with parents, guardian, or 
legal representative; 

e. Time necessary for personal hygiene; 

f. Minimum exercise; 

g. Receipt and sending of mail; 

h. Access to toilet and water facilities, as needed; 

i. Voluntary attendance at a religious service or religious 
counseling; 

j. Clean and sanitary living conditions; 
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k. Medication; and 

l . Sleep. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented : NDCC 50-11-02 

75-03-16-26.1. Use of isolation or physical restraint. 
of i solation or physical restraint must be documented. filed 
ch il d ' s case file within twenty-four hours, and entered in the 
record maintained by the facility within seventy-two 
Documentation must include: 

1. The date and time of use; 

Each use 
in the 
central 
hours. 

2. The number of times isolation or restraint was used and the 
duration of each use; 

3. A complete description of the type of isolation or restraint 
used; 

4. The names of staff who applied the restraint; 

5. A complete description of the injuries sustained by children 
or staff involved and the medical treatment provided; and 

6. Documentation that information concerning the incident was 
communicated to the child's parent, guardian, legal custodian, 
or placing agency. 

History: Effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-26.2. Use of mechanical restraints - Limitations. 
Notwithstanding the provisions of section 75-03-16-26, a facility may 
use permissible mechanical restraints to contain the behavior of a child 
in transit from the facility if the child has clearly indicated the 
intent to inflict serious physical injury upon that child or others and 
the facility is unable to get assistance from law enforcement. 

1. Permissible mechanical restraints consist solely of handcuffs 
and foot cuffs which may be used only when a child is 
transported from the facility by vehicle. 

2. The term 11 mechanical restraint 11 does not include seatbelts, 
shoulder harnesses, or wheelchair locks used in vehicular 
transportation. 
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3. The facility shall provide the department with a list of staff 
members trained to use mechanical restraints prior to the 
institution of a transportation mechanical restraint program. 
Training for use of mechanical restraint devices must be 
documented in the staff development and training record. 

4. Placing entities shall be informed that the facility may use 
mechanical restraints as a behavior containment measure in 
transporting a child from the facility. 

5. A facility shall report each incident of any use of mechanical 
restraints to the regional supervisor within three days. The 
report must include the affidavit of the individual applying 
the mechanical restraint that sets forth: 

a. A statement that the use of mechanical restraints was a 
last resort measure and all less restrict ive measures 
failed; 

b. The less restrictive restraint measures tried as 
alternatives to mechanical restraints; 

c. The name of the law enforcement unit called, the time that 
law enforcement was called and was unable to respond, and 
the time that the child was transported; and 

d. The name of the staff member applying the mechanica l 
restraints and a statement that the staff member using the 
mechanical restraints has been properly trained in the use 
of mechanical restraints. 

H;story: Effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-27. Conf;dent;al;ty. 

1. A--faetttty--May--Aet--Make-~~e+te-aAy-~tet~Pes-eP-t8eAttfytA§ 
MatePtat-ef-a-eRtta-eP-Rts-faMtty;-eP-a++ew-~~e+te-a~~eaPaAees 
By--eRtt8PeA--as--Pe~PeSeAtattves-ef-a-faetttty;-WtiRe~t-ftPSt 
see~PtA§-tRe-eeAseAt-ef-tRe-eRtt8-aA8-tRe-wPttteA--eeAseAt--ef 
the-eht+a~s-~aPeAts-eP-+ega+-e~steataA~ 

2~--A--faet+tty--sha++--eAS~Fe--that;--wAeA--a-faMtty-vtstts-thetF 
ehtt8;-tAey-aPe-ass~Fe8-~Ftvaey~--ReaseAs-feF-FestFtetteAs--eA 
eeMM~AteatteA-eF-vtsttatteA-Ft§Ats-~st-ee-FeeeFaea-tA-wFtttA§ 
tA-tAe-eRtta~s-ease--ftte~ For purposes of this section, 
"persons who have a definite interest in the well-being of 
children" include: 

409 



a. The parents and legal guardian or custodian, if any, of a 
child, except to the extent the parental rights have been 
removed or limited by court order; 

b. The individual or entity that placed a child in the 
facil i ty; and 

c. An individual or entity identified in a child's written 
individualized plan of care as a provider of services, in 
the home community of the child's family, for the 
reunification of the child and the child's family. 

2. Except as otherwise provided in this section, facility records 
concerning children that have received, are receiving, or seek 
to receive facility serv' ces must be safeguarded and may be 
made available only: 

a. To staff of the fac i i ty, to the extent reasonably 
necessary for the performance of t heir duties; 

b. To persons authorized by a parent, guardian, or custodian 
who may lawfully review a child's records, to review or 
receive copies of that child's records; 

c. In a judicial proceeding; 

d. To officers of the law or other legally constituted boards 
and agencies; or 

e. To persons who have a definite interest in the well-being 
of the children concerned, who are in a position to serve 
their interests, and who need to know the contents of the 
records in order to assure the children's well-being and 
interests. 

3. A facil i ty may not make public or otherwise disclose by 
electronic, print, or other media for fundraising, publicity, 
or illustrative purposes, any image or identifying information 
concerning any child or member of a child's immediate family, 
without first securing the child's written consent and the 
written consent of the child's parent, guardian, or legal 
custodian. The written consent must apply to an event that 
occurs no later than ninety days from the date that the 
consent was signed and must specifically identify the image or 
information which may be disclosed by reference to dates, 
locations, and other event-specific information. Consent 
documents which do not identify a specific event are invalid 
to confer consent for fundraising, publicity, or illustrative 
purposes. The duration of an event identified in such a 
consent document may not exceed fourteen days. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
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Law Implemented: NDCC 50-06-15, 50-11-02, 50-11-05 

75-83-16-28. Educat;on. Any primary or secondary program offered 
by a facility must be in compliance with standards established by the 
department of public instruction. A~~ The facility shall ensure that 
all children who aFe-Fes~aeAis-ef-a receive care in the facility sRa~~ 
comply with all state school attendance laws. 

H;story: Effective July 1, 1987; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-03-16-28.1. Water safety. 

1. For purposes of this section, .. aquatic activity .. means an 
activity in or on a body of water, either natural or manmade, 
including rivers, lakes, streams, swimming pools, or water 
slides. 

2. The facility shall determine the swimming ability of each 
child prior to the child engaging in an aquatic activity. 

3. The facility may not permit any child to participate in an 
aquatic activity requiring higher skills than the child•s 
swimming classification, except during formal instruction. 

4. The facility may not permit children to engage in an aquatic 
activity without adult supervision at all times. 

5. The facility shall adopt and enforce a method to account for 
each child•s whereabouts during aquatic activities, such as a 
buddy system. 

6. The facility shall provide and maintain lifesaving equipment 
during all aquatic activities. The facility shall maintain 
all lifesaving equipment in good repair and shall maintain 
documentation of equipment maintenance. All equipment must be 
immediately accessible in case of an emergency. At a minimum, 
the following equipment must be furnished: 

a. A whistle or other audible signal device; 

b. A first-aid kit; 

c. A ring buoy, rescue tube, lifejacket, or other appropriate 
flotation device with a rope attached which is of 
sufficient length for the area in which it may be used; 
and 

d. A reaching pole. 
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7. The facility shall require that all activity participants wear 
personal flotation devices during all boating activities, 
including water skiing, tubing, and rafting. 

8. Prior to any travel in any watercraft, the facility shall 
provide instruction in boarding, debarking, self-rescue in 
capsize or swamping situations, and the use of personal 
flotation devices. 

9. Water activities are prohibited in waters the facility knows 
or should know in the exercise of reasonable care to contain 
health-threatening levels of pollutants. 

10. The requirements of this section apply to activities wherever 
the activities take place. Where activities take place off of 
the facility premises, the facility need not provide 
facility-owned lifesaving equipment, if equipment which meets 
the requirements of this section is provided by another 
entity. 

History: Effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-93-16-29. Buildings, grounds, and equipment. 

1. A facility shall comply with all state, county, and local 
building and zoning codes and ordinances as well as all 
applicable state, county, and local safety, sanitation laws, 
codes, and ordinances. 

2. A facility must be inspected annually by the local fire 
department; or tf-Aei--avatfaBfe; the state fire marshal •s 
office. A facility ts--Fe~~tFea--ie shall correct any 
deficiencies found during these inspections. A The facility 
shall keep a written report of the annual inspection ~si-ee 
ke~i on file at the facility or other designated location, and 
a copy sent to the licensing authority. 

3. All chimneys, flues, and vent attachments to combustion-type 
devices must be structurally sound, appropriate to the unit or 
units attached to them, and cleaned and maintained as 
necessary to provide safe operation. The heating system of 
each facility, including chimneys and flues, must be inspected 
at least once each year by a qualified individual. 

4. There shall be at least one 2A 10BC fire extinguisher on each 
floor and in or immediately adjacent to the kitchen, 
incinerator, and combustion-type heating units. Additional 
fire extinguishers must be provided so it is never necessary 
to travel more than seventy-five feet [22.86 meters] to an 
extinguisher. Fire extinguishers must be mounted on a wall or 
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a post where they are clearly visible and at a readily 
accessible height. All required fire extinguishers must be 
checked once a year and serviced as needed. Each fire 
extinguisher must have a tag or label securely attached 
indicating the month and year the maintenance check was 
performed last and identifying the ee~aAy---~eFfeF~~A§ 
individual who performed the service. 

5. The facility shall provide the following smoke detectors: 

a. One unit for each bedroom hallway; 

b. One unit at the top of each interior stairway; and 

c. One unit for each room with a furnace or other heat 
source. 

a~ 6. Battery-operated smoke detectors must signal when the battery 
is exhausted or missing, and be tested at least once a month. 

6~ 7. A facility shall have written plans and procedures for meeting 
disasters and emergencies. 

a. Staff members aFe--Fe~~~Fea--ie must know all plans and 
procedures for meeting disasters and emergencies. 

b. Att--eh~tSFeA The facility shall advise each child in the 
facility ~si-ee-aav~sea of all emergency and evacuation 
procedures upon ihe~F admission to the facility aAa-ihese~ 
These procedures shall be reviewed with the children every 
two months, including performance of fire evacuation 
drills. 

c. The facility shall have telephones centrally located and 
readily available for staff use in each living unit of the 
facility. Emergency numbers s~eh-as including the fire 
department, police, hospital, physician, and ambulance 
must be written and posted by each telephone. There must 
be telephone service in all buildings housing children. 

d. There must be at least two independent exits from every 
floor. The exits must be located so that children can 
exit from each floor in two separate directions, without 
going through a furnace room, storage room, or other 
hazardous area. 

e. Flashlights must be available to all staff for emergency 
purposes. 

7~--Att--fae~t~i~es--shatt--eaFFy--§eAeFat-ee~FeheAs~ve-t~ae~t~iy 
~AS~FaAee~ 
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8. Any vehicle used by a facility for the transportation of 
children or staff must be licensed in accordance with the laws 
of North Dakota and must be maintained and periodically 
inspected to ensure its safe operating condition. 

a. Vehicles used to transport children sRatl-eaPPy must be 
covered by liability insurance. 

b. The number of persons in a vehicle used to transport 
children may not exceed the number of available seats. 
Seaieelis--~~si--ee--~sea-wReA-Pe~~~Pea-ey-siaie-law~ All 
individuals shall wear seatbelts in vehicles that are 
equipped with seatbelts. 

c. Any operator of any vehicle shall hold a valid aAa 
a~~Pe~P~aie--NePiR--Sakeia driver's license of the 
appropriate class from the operator's jurisdiction of 
residence. 

9. A--fae~t~iy--sRatt--Rave-a-wP~iieA-~et~ey-gevePA~Ag-s~k~Ag-ey 
staff~ 

19~--A--fae~t~iy--wR~eR--Ras-sw~~~Ag-fae~t~i~es-shatt-Rave-wP~iieA 
P~tes-aAa-~Peeea~Pes-feP-waieP-safety~ 

11~--A--fae~t~iy--sRatt--Rave--a--ee~y--ef--iRe-Rea-GPess-~A~at-eA 
f~Psi-a~a-~as~Pes;-eP-a-eeek-ef--~is--e~~~valeAi;--aAa--shatt 
Rave-f~Psi-a~a-s~~~t~es~ 

12~--AAy--e~~teyee--eP--Pes~aeAi--ef--a--fae~t~iy--s~ffeP~Ag-fpe~-a 
seP~e~s-ee~~A~eaele--a~sease--~~si--ee--~selaiea--fPe~--eiheP 
e~leyees--aAa--Pes~aeAis--ef--iRe--fae~t~iy-wRe-Rave-Aei-eeeA 
~Afeeiea-aAa-iRey-~~si-ee-eMet~aea-fpe~-wePk~Ag~ 

13~--He~seReta---~eis---~~si---ee--~Aee~laiea--aga~Asi--a~sease--~A 
aeeePaaAee-w~iR-teeal-Peg~lai~eAs-aAa-ePa~AaAees~ 

a~ 10. 

a~ 11. 

15~ 12. 

All buildings must be equipped with furnishings wR~eR-aPe 
suitable to needs of the children. Recreational space and 
equipment must be safe, functional, and available for all 
children in the facility. 

The facility shall have one centrally located living room for 
the informal use of children. 

The facility shall have a dining room area large enough to 
accommodate the number of ~ePseAs individuals who normally are 
served. 

A facility shall provide space and privacy for individual 
interviewing and counseling sessions. This space must be 
separate and apart from rooms used for ongoing program 
activities. 
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i6~ 13. A facility shall have bedroom accommodations for the children. 

e~ 

a~ 

e~ 

f~ 

§~ 

A~ 

a. Att---eA~taPeA--sAatt--Aave--iAe~P--ewA--Beas--w~iA--e+eaA 
MaiiPesses-aAa-e+eaA-Beaa~A§~--BtaAkeis-m~st-ee--ava~+ae+e 
te--eaeA-eA~ta-wAeA-AeeessaPy~--SAeets-aAa-eeaa~A§-m~si-ee 
eAaA§ea-ai-teast-weekty-aAa-mePe-efteA;-~f-AeeessaPy~ 

e~ The facility shall have at least one bedroom for each four 
children. 

b. 

c. 

d. 

e. 

f. 

.9..:. 

The facility may not permit nonambulatory children to 
sleep above or below the f~Pst ground floor. 

There· must be no more than one child per bed. Trip 1 e 
bunks may not be used. 

No child six years of age or older may share a bedroom 
with a child of the opposite sex. 

All bedrooms must have at least one window which opens to 
the outside. 

No sleeping room may be in an unfinished attic, hallway, 
or other room not normally used for sleeping purposes. 

A basement which has over half its outside walls below 
grade and no door opening directly to the outside may not 
be used for bedrooms. 

~~ h. Furnishings must be safe, attractive, easy to maintain, 
and selected for iAe;p suitability to the age and 
development of the children in care. 

j~ i. A facility shall have sufficient storage to accommodate 
each child•s clothing and other personal belongings. 

H~ 14. A facility shall have one complete bathroom for each six 
residents. A complete bathroom includes toilet, washbasin, 
and a tub or shower. 

a. All bathroom facilities must be indoors aAa~ equipped with 
hot and cold running water~ and MtiSt-ee kept clean. 

b. When bathroom units contain more than one toilet, tub, or 
shower, each must be in a separate compartment. 

c. EaeA--eA;ta--~si--ee--~Pev;aea--~ePseAat-te;+et-aPt~e+es; 
;Aet~a;A§-wasAetetAs-aAa-iewe+s~--lAese-ffitist-ee-eAaA§ea-at 
+east-weekty-aAa-mePe-efieA;-;f-AeeessaPy~ 

a~ The facility shall provide bathrooms with nonslip surfaces 
in showers or tubs. 
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iS~ 15. Facilities shall ensure that kitchen fae~~~~~es equipment and 
~ meet the standards prescribed by the Rea~~R state 
department of health for food and beverage establishments. 
Compliance with these standards must be documented annually 
and the documentation kept on file at the facility or other 
designated location within the state of North Dakota. 

a. Food storage space must be clean and containers must be 
covered and stored off the floor. 

b. Dishest cupst and drinking glasses used by the children 
must be free of chipst crackst and other defectst and must 
be sanitized after every use by a washing processt 
sanitization solutiont and air-drying or commercial 
dishwasher. 

c. PeFseAAe~--~Fe~aF~A§--feea--sRa~~--wasR-~Re~F-RaAas-eefeFe 
RaAa~~Ag-feea-aAa-~ake-~Feea~~~eAs-te--kee~--Ra~F--e~t--ef 
fee a~ 

a~--RefF~§eFa~~eA--feF--~eF~SRaB~e--feea--M~S~-ee-~Fev~aea-aAa 
M~s~-ee-Ma~Ata~Aea-a~-feFty-f~ve-aegFees-FaRFeARe~t--f7~22 
Se§Fees-6e~S~~s}~ 

e~ Kitchen floors must be reasonably impervious to water aAa 
ee~ slip-resistantt and maintained in a clean and dry 
condition. 

i9~ 16. Laundry facilities must be located in an area separate from 
areas occupied by children. Space for sortingt dryingt and 
ironing must be made available to children who are capable of 
handling tRe~F personal laundry. 

29~ 17. The water supp ly of a facility must be from an approved 
municipal system where available. Where a municipal system is 
not availablet the facility shall obtain approval for the 
water supply from the Rea~tR state department of health. Each 
water outlet accessible to children must be supplied with safe 
and potable water. 

2i~ 18 . All f~FeaFMs-aAa agricultural chemicalst pesticidest and other 
poisons must be stored in a locked cabinet. Ne--Fes~aeAt--May 
ee-~eFM~ttea-te-~essess-aAy-f~FeaFMS-WR~~e-a~-tRe-fae~~~ty~ 

19. Firearms are prohibited in program or living areas of a 
facility premises. Firearms kept at any other location on the 
facility premises must be stored in a locked and secure area. 

22~ 20. A facility shall have a s~~tae~e; quiet area to be used for 
studying and furnished for that purpose. 

23~ 21. All rooms in a facility must have adequate lightst heatt and 
ventilation. 
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a ~ All baths and toilet rooms must have a window which opens 
to the outside or exhaust ventilation. 

e~--A~~--WtASews-aAS-e~tStSe-aeeFS-tRai-Wt~~-ee-e~eAeS-~~St-ee 
seFeeAe8-tA--tRe--s~~F~---A~~--seFeeAe8--aeeFs--~~st--ee 
se~f-e~estA§~ 

e~--tRe--ReattA§--syste~-ef-eaeR-faet~tty-~~st-ee-tAs~eetea-at 
~east-eAee-~eF-yeaF-ey-a-~~a~tfte8-tA8tvt8~a~~ 

24~ 22 . Buildings and grounds of a facility must be maintained in a 
cleant comfortablet sanitaryt and safe condition . 

a. The facility may not be located within three hundred feet 
[91.44 meters] of an aboveground storage tank contain ing 
flammable liquids used in connection with a bulk storage 
or other similar hazards. 

b. The grounds must be attractivet well-keptt and spac ious 
enough to accommodate recreational areas that take into 
consideration the age and interest levels of the children. 

c. Roomst exterior walls, exterior doors, skylights, and 
windows must be weathertight and watertight. 

d. Stairwayst porches, and elevated walks and ramps must have 
structurally sound and safe handrails. 

e. Buildings must be free of ffiBieFta~s-wRteR-eeAtatA unabated 
asbestos. 

f. Lead paint may not be used within a building or on the 
exterior, groundst or recreational equipment. 

25~ 23. Nettee---~~st---ee---t~8tate~y--gtveA--te A facility must 
immediately notify the responsible placing agency and the 
department of a fire or other disaster which endangers or 
requires the removal of children for reasons of health and 
safety. 

26~--F~asR~t§Rts--~~st--ee--avat~ae~e--te- -a~~--staff-feF-effieF§eAey 
~~P~eses~ 

History: Effective July 1t 1987; amended effective March 1. 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-38. Variance. Upon written application and good cause 
shown to the satisfaction of the departmentt the department may grant a 
variance from the provision of this chapter upon such terms as the 
department may prescribe, except no variance may permit or authorize a 
danger to the health or safety of any child cared for by the facility 
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and no variance may be granted - except at the discretion of the 
department. A refusal to grant a variance is not subject to appeal. 

History: Effective July 1, 1987; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-02 

75-83-16-46. Out-based program activities. 

1. Activities must be led by staff who have demonstrated 
proficiency in the skills required for the activity, as 
determined by the facility's governing body and expressed in 
written policy and procedure. 

2. Activities must be conducted in such a manner as to minimize 
any adverse effect on the environment. 

3. Activities requiring or involving firearms are prohibited. No 
~eFseA individual may possess a firearm during any out-based 
program activity. 

4. Airborne activities, including bungee jumping, hang gliding, 
and parachuting are prohibited. 

5. A facility may not allow children or staff to participate in 
any test of new products by a manufacturer or other entity. 

6. Activities must be graduated in the level of difficulty and 
matched to the level of skills or capabilities of the 
participants. The facility shall ensure that techniques and 
skills are taught progressively. 

7. An activity's pace must be set according to the capabilities 
of the least able or fit member of the group, take into 
account previous illness or injury, and be designed to prevent 
the occurrence of accidents or illness. 

8. A facility may not conduct any out-based program activity 
which has not been disclosed to the department in the 
facility's application for an endorsement. 

History: Effective January 1, 1995; amended effective March 1, 1999. 
General Authority: NDCC 50-11-03 
Law Implemented: NDCC 50-11-03 

75-83-16-61. Emergency and safety procedures - Communications. 

1. The facility shall establish a written emergency plan for 
responding to potential natural, manmade, and health 
emergencies, including flood, avalanche, fire, severe weather, 
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loss of water or food supplies, intruders, and lost 
' participants or staff. The plan must include: 

a. Designation of authority and staff assignments; 

b. Plan for evacuation, including transportation and 
relocation of participants when necessary and evacuation 
of injured persons; and 

c. Supervision 
relocation. 

of participants after evacuation or 

2. All out-based programs shall provide f1refighting equipment 
appropriate to the location and nature of program activities 
and shall maintain all such equipment in good repair. At a 
minimum, such equipment must include a shovel and water 
receptacle. 

3. The facility shall give all program participants training in 
fire prevention, fire safety, and precautions in case of 
severe weather. The facility shall give safety training in 
iAe-fettewtA§ additional areas as may be applicable to program 
activitiest including dehydration, frostbite, heat exhaustion, 
hyperthermia, hypothermia, poisoning from plants or animals, 
snow blindness, and drowning. 

4. Any mobile program expedition group shall maintain the 
capability of contacting the facility at all times by means of 
a system that includes, at a minimum, reliable two-way radio 
or telephone communication devices plus a backup means of 
contact in the event of radio or telephone failure. An 
expedition group may substitute the capability of contacting a 
sheriff's office or other emergency response entity only upon 
prior approval by the department. 

5. A mobile program expedition group shall contact the facility 
by radio, telephone, or other verbal means at least once every 
forty-eight hours. 

H;story: Effective January 1, 1995; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-03 

75-93-16-62. Transportat;on for out-based programs. 

1. The facility shall adopt written policies for the 
transportation of participants in an out-based program. 

2. Any vehicle eP--vesset used to transport out-based program 
participants or staff must be equipped with iAe--fettewtA§ 
eMeP§eAey--aeeessePtest flares, flashlight, jack, spare tire, 
and fire extinguisher. Vessets Any vessel used for water 
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transport of out-based program participants must be equipped 
with flares. flashlights. fire extinguishers. and personal 
flotation devices for all passengers. 

3. When transporting one or more program participants. two staff 
members shall be present at all times, at least one of whom 
shall be of the same sex as the participant, except in case of 
emergency . 

4. All passengers shall wear seatbelts in vehicles so equipped at 
all times while the vehicle is moving. 

H;story: Effective January 1, 1995; amended effective March 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-03 

75-93-16-64. 
personal needs. 

Out-based program part;c;pants' cloth;ng and 

1. Participants shall have their own clothing, which shall meet 
the participant's needs and be of proper size. 

2. Clothing shall be suited to the existing climate and seasonal 
conditions. Participants shall have regular clean clothing 
changes at least twice weekly. 

3. Each participant shall be provided adequate protective 
equipment to afford reasonable insulation from insects, 
effects of weather, and irritating plant life. Equipment must 
include tRe-fettew~A§, as conditions requiret~ rain gear, 
footwear, insect repellent, and sun screen. Staff shall 
ensure appropriate usage of protective equipment by 
participants. 

4. Participants shall be allowed reasonable personal grooming 
items and supplies, including feminine hygiene supplies, which 
the participant may keep in the participant's personal 
possession. 

5. Each participant shall have time during each day for the 
purpose of rest and reflection. 

6. If program activities cause a participant to be absent from 
regular schooling more than fourteen days in a school year, 
the facility shall provide the means to continue the 
participant's individual education plan during the program. 

H;story: Effective January 1, 1995; amended effective March l, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11-03 
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APRIL 1999 

CHAPTER 75-81-83 

AGENCY SYNOPSIS: North Dakota Administrative Code Section 
75-01-03-08.2. Notice of Preadmission Screening and Annual Resident 
Review Determinations 

75-01-03-08.2. Notice of Preadmission Screening and Annual Resident 
Review Determinations: Replaces the requirement for annual resident 
reviews of nursing facility residents with a requirement for review when 
a significant change may affect the level of services required by the 
resident. 

75-81-83-88.2. Notice of preadmission screening and aAA~a~ 
resident review determinations. 

1. An individual dissatisfied with an adverse determination made 
with regard to the preadmission screening and aAA~a~ resident 
review requirements of 42 U.S.C. 1396r{e}(7}(A} or (B) may 
request a fair hearing in review of that aee~s~eA 
determination. 

2. The right to request a fair hearing under subsection 1 arises 
upon receipt of a notice under subsection 3. 

3. If the department•s action in administering preadmission 
screening and aAA~a~ resident review is adverse to an 
individual, the department shall provide to the individual a 
written notice which conforms to section 75-01-03-07 and which 
includes: 
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a. A statement of the adverse determination; 

b. The reason for the adverse determination; 

c. The date of the adverse determination; and 

d. A statement that 42 U.S.C. 1396r(e)(7) requires the 
department to make such determinations. 

4. For purposes of this section and sections 75-01-03-07 and 
75-01-03-09.2;-llaeveFse~ 

a. 11 Adverse determination 11 means a determination made in 
accordance with 42 U.S.C. 1396r(b)(3)(F) or 42 U.S.C. 
1396r(e)(7)(B), through the application of section 
75-02-02-09, that the individual does not require the 
level of services provided by a nursing facility or that 
the individual does or does not require specialized 
services, but does not mean a determination, made under 42 
CFR 483.128, that an individual is not suspected of having 
menta l illness or mental retardation; and 

b. 11 Si gni fi cant change 11 means: 

(1) A significant physical status improvement experienced 
by a nursing facility resident, such that the 
resident is more likely to respond to special 
treatment for that condition or might be considered 
appropriate for a less restrictive alternative 
setting; 

(2) The presence of a nursing facility resident•s mental 
illness, mental retardation, or condition related to 
mental retardation, not identified prior to 
admission, when it later emerges or is discovered; 

(3) Exhibition of increased symptoms of mental illness or 
behavioral problems by a nursing facility resident; 
or 

(4) A circumstance arising if a review resulted in a 
determination regu1r1ng inpatient psychiatric 
treatment for a nursing facility resident, and an 
update to that determination is needed to support 
that individual •s admission or readmission to a 
nursing facility following delivery of psychiatric 
services. 

5. Preadmission screening and resident review, including 
determinations of significant change, is undertaken applying 
professional judgment and standards approved by the department 

of 42 CFR art 483 
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H;story: Effective February 1, 1995; amended effective April 1, 1999. 
General Author;ty: NDCC 28-32-02, 50-06-16 
Law Implemented: NDCC 50-06-05.1 
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CHAPTER 75-93-21 

AGENCY SYNOPSIS: North Dakota Adm;n;strat;ve Code Chapter 
75-93-21: L;cens;ng of Fam;ly Foster Homes For Adults 

75-93-21-91. Def;n;t;ons. Creates definitions of "qualified service 
provider" and "related by blood or marriage." 

75-93-21-93. L;cense. Provides that a license becomes invalid if the 
licenseholder is not a qualified service provider. 

75-93-21-98. Prov;der qual;f;cat;ons. Requires the licensee to live 
continuously in the family foster care home for adults to be a qualified 
service provider, and to remove reference to the process for 
demonstrating competency. 

75-93-21-98.1. Ver;f;cat;on and demonstrat;on of competence. Creates a 
new section to describe how a provider demonstrates competence. 

75-93-21-99. General pract;ces. Removes requirements concerning 
applicants who have been convicted of a criminal offense and concerning 
continuing education. 

75-93-21-99.1. cr;m;nal conv;ct;on - Effect on l;censure and operat;on 
of home. Creates a new section to describe how a criminal conviction 
may affect licensure. 

75-93-21-21. Penalt;es. Corrects cross-references. 

75-93-21-91. Def;n;t;ons. 

1. "Abuse" means the willful act or omission of a caregiver or 
any other person which results in physical injury, mental 
anguish, unreasonable confinement, sexual abuse, or 
exploitation, or financial exploitation to or of a resident. 

2. "Activities of daily living" means tasks of a personal nature 
that are performed daily and which involve such activities as 
bathing, dressing, toileting, transferring from bed or chair, 
continence, eating or feeding, and mobility inside the home. 

3. "Agency" means an organization which monitors family foster 
homes for adults. 

4. "App 1 i cant" means the person or persons camp 1 et i ng and 
submitting to the department an application to be licensed to 
provide foster care for adults. 

5. "Care means foster care for adults as defined by North Dakota 
Century Code section 50-11-00.1 and includes the provision of 
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personalt nonmedical services provided to assist a resident 
with activities of daily living. 

6. "Caregiver" means a qualified individual who provides care to 
an adult living in a family foster home for adults. 

7. "County agency" means the county social service board in the 
county where the family foster home for adults is located. 

8. "Department" means the North Dakota department of human 
services. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16 . 

17. 

18. 

19. 

"Exploitation" means the act or process of a provider using 
the incomet assetst or person of a resident for monetary or 
personal benefitt profitt gaint or gratification. 

"Home" means a family foster home for adults. 

"License" means a document issued by the department 
authorizing an applicant to operate a family foster home for 
adults. 

"Licensed capacity" means maximum number of residents for 
which the family foster home for adults is licensed. 

"Licensing study" means an assessment of the applicant ' s 
compliance with this chapter and North Dakota Century Code 
chapter se-n. 

''Mental anguish" means psychological or emotional damage that 
requires medical treatment or caret or is characterized by 
behavioral changes or physical symptoms. 

''Mon; toring•• means overseeing the care provided to a resident 
by a provider and verifying compliance with lawst rulest and 
standards pertaining to foster care for adults. 

"Neglect•• means the failure of the provider to provide the 
goods or services necessary to avoid physical harmt mental 
anguisht or mental illness. 

11 Provider" means the primary caregiver in active charge of a 
family foster home for adults who has documented 
qualifications in providing foster care for adults. 

"Qua 1 i fi ed service provi der•• means an i ndi vi dua 1 who has met 
all standards and requirements for that status established 
under chapter 75-03-23. 

''Resident" means any adult who is receiving foster care in a 
family foster home for adults for compensation on a 
twenty-four-hour basist but does not mean any other person who 
lives or stays in the home. 
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i9~ 20. 11 Sexual abuse 11 means conduct directed 
constitutes any of those sex offenses 
Century Code sections 12.1-20-02, 
12.1-20-03, 12.1-20-04, 12.1-20-05, 
and 12.1-20-11. 

against a resident which 
defined in North Dakota 
i2-i-29-93;--i2-i~29-94 

12.1-20-06, 12.1-20-07, 

29~ 21. 11 Substantial functional impairment 11 means a substantial 
inability, determined through observation, diagnosis, 
evaluation, or assessment, to live independently or provide 
self-care resulting from physical limitations. 

2h 22. 11 Substantial mental impairment 11 means a substantial disorder 
of thought, mood perception, orientation, or memory which 
grossly impairs judgment, behavior, or the ability to live 
independently, or provide for self-care, and which is 
determined by observation, diagnosis, evaluation, or 
assessment. 

22~ 23. 11 Vulnerable adult 11 means an adult who has substantial mental 
or functional impairment. 

23~ 24. 11 Willfully 11 means willfully as defined in North Dakota Century 
Code section 12.1-02-02. 

H;story: Effective May 1, 1992; amended effective May 1, 1995; April 1, 
1999. 
General Author;ty: NDCC 50-06-16, 50-11 
Law Implemented: NDCC 50-11-03 

75-93-21-93. L;cense. 

1. Issuance of a license to operate a home indicates compliance 
with the requi red standards, rules, and laws at the time of 
issuance. 

2. A license is nontransferable. 

3. A license is valid only for the person or persons named and 
the premises described on the license. 

4. A license is valid for no ~Pe longer than the lesser of 
twenty-four months from the date tss~ea of issuance or the 
date of expiration of the provider's status as a qualified 
service provider. 

5. A provider may obtain both a license to operate a family 
foster home for adults and a license as a family foster care 
home for children, but may not provide care to both adults and 
children simultaneously without prior written approval from 
the department. 
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6. If the home of a native American family, not subject to the 
jurisdiction of the state of North Dakota for licensing 
purposes, is located on a recognized Indian reservation in 
North Dakota, an affidavit from an agent of the tribal social 
welfare agency or an appropriate tribal officer may be 
accepted in lieu of a licensing procedure if the affidavit 
represents the following: 

a. That an investigation of the home was completed by the 
tribe's social welfare agency or tribal council. 

b. That the prospective home is in compliance with the 
standards required by North Dakota Century Code section 
50-11-02 and this chapter. 

7. If the home of an active duty military family, not subject to 
the jurisdiction of the state of North Dakota for licensing 
purposes, is located on a recognized military base in North 
Dakota, an affidavit from an agent of the base social welfare 
agency or other appropriate military officer may be accepted 
in lieu of a licensing procedure if the affidavit represents 

. the following: 

a. That an investigation of the home was completed by the 
military base's social welfare agency. 

b. That the prospective home is in compliance with the 
standards required by North Dakota Century Code section 
50-11-02 and this chapter. 

H;story: Effective May 1, 1992; amended effective May 1, 1995; March 1, 
1997; April 1, 1999. 
General Author;ty: NDCC 50-06-16, 50-11 
Law Implemented: NDCC 50-11-03 

75-83-21-88. Prov;der qual;f;cat;ons. The provider shall: 

1. Be twenty-one years of age or older; 

2. Live continuously in the home in which family foster care for 
adults is provided; 

3. Possess the physical health necessary to aid residents with 
activities of daily living; 

4. Be literate and capable of understanding aAa-fettew~Ag-wP~tteA 
aAa--ePat instructions and communicating in the English 
language; 

5. Be free of communi cab 1 e d i seases·; 
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6. Be in good physical health. emotionally and functionally 
stable. and not abusing drugs or alcohol; 

7. Net--ee-tAe-s~e~se-ef-a-FesteeAt-FeeetvtA§-eaFe-tA-tAe-AeMe Be 
a qualified service provider; and --

8. Provide evidence of competence in: 

a. The generally accepted procedure for infection control and 
proper handwashing methods; 

b. The generally accepted procedure for handling and 
disposing of body fluids; 

c. The generally accepted procedure for tub. shower. and bed 
bathing techniques; 

d. The generally accepted procedure for hair care techniques. 
bed and sink shampoo. and shaving; 

e. The generally accepted procedure for oral hygiene 
techniques of brushing teeth and cleaning dentures; 

f. The generally accepted procedure for caring for an 
incontinent resident; 

g. The generally accepted procedure for feeding or assisting 
a resident with eating; 

h. The generally accepted procedure for basic meal planning 
and preparation; 

i. The generally accepted procedure for assisting a resident 
with the self-administration of medications; 

j. lAe--§eAeFat+y--aeee~tee-~Feeee~Fe-feF-eAaA§tA§-a-eFesstA§ 
eA-AeAtAfeetee-seFest 

k~ The generally accepted procedures and techniques. which 
include dusting, vacuuming, floor care. garbage removal, 
changing linens, and other similar tasks, for maintaining 
a kitchen, bathroom, and other rooms used by residents in 
a clean and safe condition; 

+~ k. The generally accepted procedures in laundry techniques, 
which include mending, washing, drying, folding, putting 
away, ironing, and related work; 

m~ 1. The generally accepted procedure for assisting a resident 
with bill paying and balancing a check book; 

A~ m. The generally accepted procedure for dressing and 
undressing a resident; 
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e~ n. The generally accepted procedure for assisting with 
toileting; 

p~ o. The generally accepted procedure for routine eye care; 

~~ ~ The generally accepted procedure for proper care of Aat+s 
aAe-feet fingernails; 

F~ ~ The generally accepted procedure for caring for skin, 
including giving a back rub; 

s~ r. The generally accepted procedure for turning and 
positioning a resident in bed; 

t~ s. The generally accepted procedure for transfer using a 
belt, standard sit, bed to wheelchair; 

~~ t. The generally accepted procedure for assisting a resident 
with ambulation; and 

v~ u. The generally accepted procedure for making WFtAk+e-fFee 
beds. 

9~--A---p~ystetaA;---Fe§tsteFee---A~Fse;--eee~patteAa+--t~eFaptst; 
p~ystea+-t~eFaptst;-eF-et~eF-peFseA-wtt~-a-pFefessteAa+-eegFee 
tA--speetatt!ee--aFeas--ef--peFseAa+--eaFe--sRa++--veFtfy;--tA 
wFtttA§;-eA-feFMs-f~FAts~ee-ey-t~e-eepaFtMeAt;-t~at-a-pFevteeF 
ts---eeMPeteAt---te---peFfeFM---eae~--pFeeee~Fe--speetftee--tA 
s~eseetteA-8~--VeFtfteatteA-t~at-a-pFevteeF--ts--eeMPeteAt--te 
peFfeFM--a-pFeeee~Fe-ts-evteeAee-ef-eeMPeteAee-wtt~-Fespeet-te 
t~at-ipFeeee~Fe~ 

iQ~--6eMPeteAee-May-ee-eeMeAStFate8-tA-t~e-fe++ewtA§-wayst 

a~--A-eeMeAStFatteA-ef-t~e-pFeeee~Fe-eetA§-peFfeFMe8t 

B~--A-eetattee-veFBat-eMptaAatteA-ef-t~e-pFeeee~Fet-eF 

e~--A-eetat+ee-wFttteA-eMptaAatteA-ef-t~e-pFeeee~Pe~ 

ii~--AA-app+teaAt-feP-+teeAs~Fe-~AeeP-t~ts-e~apteF-w~e-pessesses-aA 
ae~tt-festeP-eaPe-tteeASe-eA-daA~aPy-i;-i995;-May-ee--pPeS~MeS 
ee~eteAt--te--peFfeFM--t~e-pPeeee~Pes-+tstee-tA-s~eseetteA-8; 
aAe-May-Aet-ee-Fe~~tFee-te-pPevtee--vePtfteatteA--as--pFevteee 
feP-tA-s~eseetteA-9;-eP-eeMeAStPate-eeMPeteAey-as-pFevteee-feF 
tA-s~eseetteA-iQ~--l~e-pPes~~tteA-May-ee-Pee~ttee-ey-evteeAee 
t~at--t~e--app+teaAt--ts--tAee~eteAt-tA-aAy-ef-t~e-pFeeee~Pes 
+tstee-tA-s~eseetteA-8~ 

History: Effective May 1, 1992; amended effective May 1, 1995; April 1, 
1999. 
General Authority: NDCC 50-06-16, 50-11 
Law Implemented: NDCC 50-11-03 
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75-03-21-08.1. Verification and demonstration of competence. 

1. A physician, registered nurse, occupational therapist, 
physical therapist, or other person with a professional degree 
in specialized areas of personal care shall verify in writing, 
on forms furnished by the department, that a provider is 
competent to perform each procedure specified in subsection 8 
of section 75-03-21-08. Verification that a provider is 
competent to perform a procedure is evidence of competence 
with respect to that procedure. 

2. Competence may be demonstrated in the following ways: 

a. A demonstration of the procedure being performed; 

b. A detailed verbal explanation of the procedure; or 

c. A detailed written explanation of the procedure. 

H;story: Effective April 1, 1999. 
General Author;ty: NDCC 50-06-16 
Law Implemented: NDCC 50-11-03 

75-93-21-99. General pract;ces. The provider shall: 

1. Permit a representative of the department, county agency, or 
other agency serving a resident entry into the home without 
prior notice~i 

2. Provide information about the residents to the department, 
county agency, or other agency serving a resident with 
reasonable promptness~i 

3. Report illness, hospitalization, or unusual behavior of a 
resident to the agency serving the resident, or to the 
resident•s representative, whichever is appropriate~i 

4. a~--Net--~ePMtt--a-~ePseA;-eMee~t-feP-a-PestaeAt;-te-Pestae-tA 
tAe-AeMe-eP-aet-as-a-eaPe§tveP-tA-tAe-AeMe;-tf-tAat-~ePseA 
Aas-eeeA-eeAvtetea-ef-aA-effeAse;-~A~esst 

fit--lAe---ae~aPiMeAi---aeiePMtAes--iAe--~ePseA--Aas--eeeA 
s~ffteteAi~y-PeAa8t~tiaie8t-aA8 

t2t--lAe-~ePseA-Aas-Aei-eeeA-eeAvteiea-ef-aA-effeAse-wAteA 
Aas-a-8tPeei-eeaPtA§-~~eA-iAe-Aea~iA;--MePa~tiy;--aA8 
we~~-eetAg--ef--~ePseAs--eaPea--feP--tA-iAe-AeMe-eP-a 
~ePseA!s-aet~tiy-ie-sePve-tAe-~~B~te-as--a--eaPe§tveP 
tA-a-AeMe~ 

a~--9eeffi--ee~~eit8A-ef-~P8Bait8A-8P-~ape~e;-8P-ef-a-~ePt88-ef 
ftve-yeaPs-afieP-ftAa~-atseAaPge-eP-Pe~ease-fPeffi-aAy--iePM 
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ef--~~F~seAMeAi;--w~iRe~i-s~ese~~eAt-eeAv~et~eA;-as-~F~Ma 
fae~e-ev~aeAee-ef-S~ff~e~eAt-FeRae~t~iat~eA~ 

e~--6eAS~SeF--tReft--eF~MeS--~AV8tV~Ag--tRe-iReft-ef-eAtF~Siea 
~Fe~eFty;-eF~MeS-~AV8tV~A§-aAy--assa~ti;--aA8--aAy--eF~MeS 
aga~Ast--~eFseAs-wReFe-tRe-v~ei~~-eF-~AteAaea-v~et~~-was-a 
~~AeF;-~Af~~;-~Aee~eteAi;--~AeeAse~e~s;--~Ate~~eatea--eF 
~AaeF--tRe--~Aft~eAee-ef-SF~§s;-eF-a-waFa-eF-a-Fes~aeAi-ef 
iRe-~eF~eiFaieF!s-t~v~A§-~~aFteFs-aFe-aeeMea-as--Rav~A§--a 
a~Feet--eeaF~A§-eA-iRe-ReattR;-MeFat~ty;-aAa-wett-ee~A§-ef 
~eFS8AS-eaFeS-f8F-~A-tRe-ReMe-eF-eA-a-~eFSeA!s-a8~t~ty--ie 
seFve-iRe-~~Bt~e-as-a-eaFeg~veF-~A-a-ReMe~ 

s~ Assure that information related to the resident sRatt-ee is 
kept confidential, except as may be necessary in the plann i ng 
or provision of care or medical treatment, as related to an 
investigation or license review under this chapter, or as 
authorized by the resident~i 

6~ 5. Not practice, condone, facilitate, or collaborate with any 
form of illegal discrimination on the basis of race, color, 
sex, sexual orientation, age, religion, national origin, 
marital status, political belief, or mental or physical 
handicap~i 

7~ 6. Be willing to accept direction, advice, and suggestions 
concerning the care of residents from the department, county 
agency, or other agency representative serving a resident~i 

s~ 7. Assure that residents receiving care in the home are not 
subjected to abuse, sexual abuse, neglect, or exploitation~i 

9~ 8. Undergo a medical examination, psychological evaluation, or 
drug and alcohol evaluation when requested by the department 
or county agency when there is reason to believe that such an 
examination or evaluation is reasonably necessary~i 

iS~ 9. Authorize the release of a report of any examination or 
evaluation, required under subsection 9 ~, to the department 
or county agency~i 

ii ~ 1e. Immediately report changes in the identity or number of 
persons living in the home to the department or county 
agency~i 

i2~ 11. 

i3~ 12. 

Immediately report an inability to carry out the parts of a 
care plan for which the provider is responsible to the 
monitoring agency and placing agency or person~i 

When requested by a supervising agency, aid the resident with 
activities of daily living~i 
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14~ 13. Allow a representative of the department, or its designee, to 
enter the premises, examine the home and records maintained 
with respect to the residents, and interview the residents, 
provider, and caregivers in order to evaluate compliance with 
this chapter~i 

15~ 14. Cooperate with the department or county agency in inspections, 
complaint investigations, planning for the care of a resident, 
application procedures, and other necessary activities, and 
allow access of the department, county agency, ombudsman, or 
other authorized persons to the home and its residents~; and 

16~ 15. Not retaliate against any resident, who has filed a complaint 
with the department or county agency, by taking away rights or 
privileges; threatening to take away rights or privileges; or 
by abusing or threatening to abuse a resident in any manner. 

17~--PaFitet~aie---tA---ai--~easi--eAe--Ae~F--ef--eeAitA~tA§--skttt 
aevete~ffieAi-feF-eveFy-iwe-A~ASFeS-Ae~FS--ef--seFvtee--eF--eaFe 
~Fevtaea;-~~-ie-a-Maxt~~~-ef-ieA-Ae~Fs-~eF-yeaF~ 

H;story: Effective May 1, 1992; amended effective May 1, 1995; March 1, 
1997; April 1, 1999. 
General Author;ty: NDCC 50-06-16, 50-11 
Law Implemented: NDCC 50-11-03, 50-11-04 

75-03-21-09.1. Criminal conviction 
operation of home. 

Effect on licensure and 

1. An applicant may not be an individual who has, and may not 
permit an individual, except a resident, to reside in the home 
or act as a caregiver in the home if the individual has been 
found guilty of, pled guilty to, or pled no contest to: 

a. An offense described in North Dakota Century Code chapters 
12.1-16, homicide; 12.1-17, assaults- threats- coercion; 
or 12.1-18, kidnapping; North Dakota Century Code sections 
12.1-20-03, gross sexual imposition; 12.1-20-04, sexual 
imposition; 12.1-20-05, corruption or solicitation of 
minors; 12.1-20-06, sexual abuse of wards; 12.1-20-07, 
sexual assault; 12.1-22-01, robbery; or 12.1-22-02, 
burglary, if a class B felony under subdivision b of 
subsection 2 of that section; North Dakota Century Code 
chapter 12.1-27.2, sexual performances by children; or 
North Dakota Century Code sections 12.1-29-01, promoting 
prostitution; 12.1-29-02, facilitating prostitution; or 
12.1-31-05, child procurement; or an offense under the 
laws of another jurisdiction which requires proof of 
substantially similar elements as required for conviction 
under any of the enumerated North Dakota statutes; or 
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b. An offense, other than an offense identified in 
subdivision a, if the department, in the case of a 
provider, or the provider, in the case of a substitute 
caregiver, determines that the individual has not been 
sufficiently rehabilitated. 

2. A provider shall engage in practices that effectively 
implement this section. 

3. For purposes of subdivision b of subsection 1, a provider 
shall treat completion of a period of five years after final 
discharge or release from any term of probation, parole, or 
other form of community corrections, or imprisonment, without 
subsequent conviction, as prima facie evidence of sufficient 
rehabilitation. 

4. The department has determined that the offenses enumerated in 
subdivision a of subsection 1 have a direct bearing on the 
individual •s ability to serve the public in any capacity 
involving the provision of foster care to adults. 

H;story: Effective April 1, 1999. 
General Author;ty: NDCC 50-11-03 
Law Implemented: NDCC 50-11 

75-93-21-21. Penalt;es. A licensed operator, if issued a notice 
of noncompliance with a correction order, must be assessed fiscal 
sanctions. 

1. A violation of any of the following sections subjects the 
licensed provider to a fiscal sanction of twenty-five dollars 
per day: subsections 1, 3, 4, 5, 7, and 9 of section 
75-03-21-04; section 75-03-21-05; subsections 3, 4, 5, and 6 
of section 75-03-21-06; subsection 8 ~ of section 75-03-21-08; 
subsections 4, S;-8;-aAe-16 7, and 15 of section 75-03-21-09; 
subsection 1 of section 75-03-21-10; subsections 3 and 4 of 
section 75-03-21-11; and subsection 1 of section 75-03-21-13. 

2. A violation of any of the following sections subjects the 
licensed provider to a fiscal sanction of fifteen dollars per 
day: subsections 6, 8, and 10 of section 75-03-21-04; 
subsections 5 and 6 of section 75-03-21-08; subsections 9;-19; 
aAe--15 8, 9, and 14 of section 75-03-21-09; and section 
75-03-21-12. 

3. A violation of any other provision of this chapter not noted 
in subsections 1 and 2 subjects the licensed operator to a 
fiscal sanction of five dollars per day. 

History: Effective May 1, 1995; amended effective April 1, 1999. 
General Author;ty: NDCC 50-06-16, 50-11 
Law Implemented: NDCC 50-11-03 
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TITLE 87 

Veter;nary Med;cal Exam;ners, Board of 
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JANUARY 1999 

ARTICLE 87-81.1 

STAFF COMMENT: Article 87-01.1 contains all new material and is 
not underscored so as to improve readability. 

Chapter 
87-01.1-01 

Section 
87-01.1-01-01 
87-01.1-01-02 
87-01.1-01-03 
87-01.1-01-04 

ARTICLE 87-81.1 

VETERINARIAN LICENSURE EXAMINATION 

Examination and Waiver 

CHAPTER 87-81.1-81 
EXAMINATION AND WAIVER 

Examination - Waiver 
Examination Application Fee 
Permit 
Veterinarians From Foreign Institutions 

87-81.1-81-81. Examination - Waiver. 

1. To qualify for a North Dakota license, each applicant must 
take and pass a North Dakota examination, the national board 
examination, and the clinical competency test. The North 
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Dakota examination is a combination written jurisprudence 
examination and oral interview. 

2. The board adopts the passing score on the examination 
recommended by the national board examination committee. 
Applicants must request that their examination scores be sent 
to the board. 

3. The national board examination and clinical competency test 
are required of all applicants for licensure in North Dakota 
who have been in practice less than five years. For an 
applicant who has been in practice more than five years, the 
applicant may petition the board to waive this requirement if 
the applicant meets the requirements of North Dakota Century 
Code section 43-29-07.2. 

4. The North Dakota examination may not be waived. 

5. A senior veterinary student may take the North Dakota test if 
the student has taken and passed the national board 
examination and the clinical competency test and submits a 
letter from the dean of a veterinary college indicating the 
student's anticipated graduation date. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-07.2 
Law Implemented: NDCC 43-29-07.2 

87-81.1-81-82. Examination application fee. An applicant who 
takes the examination must file with the board a completed application, 
a copy of the applicant's diploma or other official proof of graduation, 
and an examination fee of fifty dollars. The examination fee will not 
be refunded. All requ i ed material and money must be submitted thirty 
days prior to the examination date. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-07.2 
Law Implemented: NDCC 43-29-07.2 

87-81.1-81-83. Permit. An applicant who has taken and passed the 
national board examination and clinical competency test and has not for 
good cause taken the North Dakota test may obtain a permit to practice 
in North Dakota until the next examination is given. The fee for the 
permit is twenty-five dollars. A permit expires on the date the next 
examination is given. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-07.2 
Law Implemented: NDCC 43-29-07.2 
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87-91.1-91-94. Veterinarians from foreign institutions. 

1. For a graduate of a foreign veterinary college to qualify to 
write the North Dakota examination, the graduate must have a 
certificate issued by the educational commission for foreign 
veterinary graduates. 

2. All credentials from foreign institutions must be translated 
into English over the signature and seal of the consul of the 
country in which such documents may have been issued and said 
consul must certify that said institution is recognized and 
approved by the authorities as a veterinary college in the 
country where it is located. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-07.2 
Law Implemented: NDCC 43-29-07.2 
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CHAPTER 87-82-81 

87-82-81-81. License renewal notice. Prior to June first of each 
yeart the executive secretary shall mail to each registered veterinarian 
the following notice: 

Annual renewal of your license to practice veterinary medicine 
in North Dakota becomes due July 1t The fee is iweAiy 
thirty-five dollars. You are reminded that if you aFe-ee~~A~~eAi 
eAe-yeaF-~A-~a~Ai;-ye~F-~~eeAse-w~~~-eeeeffie-ve~e-w~iRe~i-f~FiReF 
aei~eA--fFeffi--iRe--eeaFe do not renew your license and practice 
veterinary medicine after the expiration of your licenset you are 
in violation of North Dakota Century Code chapter 43-29. If your 
license lapses for two yearst it may not be renewed but you may 
make application for a new license. 

History: Amended effective January 1t 1999 . 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-97 43-29-07.3 

87-82-81-82. Educational program attendance required. Each 
licenseholdert except as otherwise providedt shall be required to 
receive iwe~ve twenty-four hours of veterinary continuing educationt 
approved by the boardt in the iwe~ve twenty-four months preceding each 
even-year renewal date. Veterinary continuing education is defined as 
an educational program which will enhance the licenseholder ' s 
professional ability to serve the public and which has the prior 
approval of the board. 

History: Amended effective November 1t 1991; January 1t 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03t 43-29-07.3 

87-82-81-83. Educational program requirement waiver. The board 
shall have the authority to waive the continuing ee~eai~eAa~ education 
requirement for an individualt for any of the following reasons: 

1. Impaired health. 

2. For persons who have reached the age of sixty-five and are no 
longer actively engaged in practice. 

3. For other good and sufficient reasons as presented and 
verified to the board at one of its regular meetings. 

History: Amended effective November 1t 1991; January 1t 1999. 
General Authority: NDCC 43-29-03t 43-29-07.3 
Law Implemented: NDCC 43-29-93 43-29-07.3 
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87-92-91-94. AAA~a+-ea~eaiteAat Educational program requirements. 
Veterinary continuing education may consist of the following: 

1. Fe~F Eight hours of in-house training including AMeFteaA 
veterinary medical asseetaiteA tapes, films, computer-based 
programs, and assessMeAi---test---as---tA--iAe--ee~eAat~ffi 
self-assessment tests relevant to the practice of veterinary 
medicine. 

2. Programs sponsored by local, state, regional, or national 
veterinary associations and other continuing educational 
programs or training approved by the North Dakota veterinary 
medical examining board. 

3. Wet labs or instructions, or both, taken at a college or 
university, the subject material of which must pertain to 
veterinary medicine. 

4. Up to eight hours of veterinary continuing education may 
relate to practice management. Programs designed to enhance 
the veterinarian•s ability to earn money, invest money, or 
relating to personal financial planning are not acceptable for 
meeting the continuing education requirement. 

5. Programs presented by pharmaceuticai companie.s and other 
commercial groups may be approved, as long as they consist of 
objective presentations of scientific information and are not 
designed principally to sell products to the veterinarian or 
the animal owner. 

Proof of attendance and verification will be necessary on request. 
Verification may include a printed program, certificate, brochure, 
handout, or syllabus that lists the topics presented, the persons doing 
the instruction and their qualifications, and the time for each 
presentation. 

H;story: Amended effective November 1, 1991; January 1, 1999. 
General Author;ty: NDCC 43-29-03, 43-29-07.3 
Law Implemented: NDCC 43-29-93 43-29-07.3 

87-92-91-95. Not;ce of fa;lure to comply. If a licenseholder 
fails to receive the amount of continuing education necessary, a written 
notice must be sent and a six-month grace period will be allowed to make 
up the requirement. If, after twe+ve six months, the requirements have 
not been met, the license will be veta-wtiAe~i-f~FiReF-aeiteA-eA-iRe 
~aFi-ef-ihe-eeaFa revoked, suspended, or placed on probationary status. 

H;story: Amended effective November 1, 1991; January 1, 1999. 
General Author;ty: NDCC 43-29-03, 43-29-07.3 
Law Implemented: NDCC 43-29-93 43-29-07.3 

441 



CHAPTER 87-93-91 

87-93-91-91. Definition of a veterinary technician. As used in 
this chapter, "veterinary technician" has the same meaning as "licensed 
veterinary technician" as defined in North Dakota Century Code section 
43 -29-99 43-29-01.1. 

History: Effective October 1, 1981; amended effective November 1, 1991i 
January 1, 1999. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-07.1, 43-29-09 

87-93-91-92. Requirements for certification as a veterinary 
technician. Certification as a veterinary technician requires a 
recommendation from a licensed veterinarian and a passing a 
eePttfteatteA-e~affitAatteA-eeAststtAg-ef-wPttteA-aAa--~Paetteaf--~ePtteAs 
score on the national examination. 

History: Effective October 1, 1981; amended effective November 1, 1991i 
January 1, 1999. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-99 43-29-07.1 

87-93-91-93. Prerequisites for taking the certification 
examination. The minimum prerequisite for taking the examination for 
certification as a veterinary technician is graduation from a two-year 
veterinary technician training program. 

History: Effective October 1, 1981; amended effective April 1, 1986; 
November 1, 1991. 
General Authority: NDCC 43-29-09 
Law Implemented: NDCC 43-29-99 43-29-07.1 

87-93-91-94. Application for certification - Fees - Certificate 
renewal. Any person desiring certification as a veterinary technician 
shall make written application for certification to the executive 
secretary on forms provided for that purpose and shall pay in advance to 
the North Dakota board of veterinary medical examiners a fee of 
twenty-five dollars plus the cost of the national examination. Fees are 
not returned, except by action of the board. If the certificate is 
granted, the technician shall pay aA a ten dollar annual renewal 
registration fee as--aetePMtAea--ey--tAe-eeaPsr-easea-eA-tAe-ftAaAetaf 
Aeeas--ef--tAe--eeaPa before December thirty-first. The renewal 
registration fee shall be paid by all certified technicians. 

History: Effective October 1, 1981; amended effective November 1, 1991i 
January 1, 1999. 
General Authority: NDCC 43-29-09 
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Law Implemented: NDCC 43-29-99 43-29-07.1. 43-29-08.1 

87-03-01-05. Educational program attendance required. Each 
veterinary technician. except as otherwise provided. shall receive eight 
hours of veterinary technician continuing education. approved by the 
board. in the twenty-four months preceding each even-year renewal date. 
Veterinary technician continuing education is defined as an educational 
program that will enhance the licenseholder•s professiona l ab i lity to 
serve the public and which has the prior approval of the board. No more 
than two hours may be from in-house training. 

H;story: Effective January 1. 1999. 
General Author;ty: NDCC 43-29-09 
Law Implemented: NDCC 43-29-08.1 
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STAFF COMMENT: Article 87-04 contains all new material and is not 
underscored so as to improve readability. 

Chapter 
87-04-01 
87-04-02 

Section 
87-04-01-01 
87-04-01-02 

87-04-01-03 

87-04-01-04 

ARTICLE 87-94 

VETERINARY PRESCRIPTIVE PRACTICES 

Prescriptions and Records 
Patient Records 

CHAPTER 87-94-91 
PRESCRIPTIONS AND RECORDS 

Veterinary Prescription Drugs 
Prescription Drugs - Records - Labeling -

Dispensing 
Basic Information of Records, Prescriptions, 

and Labels 
Storage of Prescription Drugs 

87-94-91-91. Veterinary prescription drugs. Veterinary 
prescription drugs are to be used or prescribed only within the context 
of a valid veterinarian-client-patient relationship. Veterinary 
prescription drugs are those drugs restricted by federal law to use by 
or on the order of a licensed veterinarian. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-94-91-92. Prescription drugs 
Dispensing. 

Records - Labeling -

1. Adequate treatment records must be maintained by the 
veterinarian for at least two years, for all animals treated, 
to show that the drugs were supplied to clients with whom a 
valid veterinarian-client-patient relationship has existed. 
Such records must include the information set forth in section 
87-04-01-03. 

2. All veterinary prescription drugs must be properly labeled 
when dispensed. A complete label must include the information 
set forth in section 87-04-01-03. If that information is 
included in a manufacturer's drug label, it is unnecessary to 
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repeat it in the veterinarian 1 S label. If there is inadequate 
space on the label for complete instructions, the veterinarian 
must provide additional information to accompany the drug 
dispensed or prescribed. The veterinarian 1 S additional 
instructions must be kept in the owner 1 S drug storage area. 

3. When veterinary prescription drugs are dispensed to companion 
animal owners, such drugs must be placed in child-resistant 
containers. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-03 
law Implemented: NDCC 43-29-03 

87-84-81-83. Basic information of records, prescriptions, and 
labels. 

1. Records of prescription drugs must contain the: 

a. Name, address, and telephone number of veterinarian. 

b. Name, address, and telephone number of client. 

c. Identification of animals or herds treated. 

d. Date of treatment, prescribing, or dispensing of drug. 

e. Name and quantity of the drug to be prescribed or 
dispensed. 

f. Dosage and duration directions for use. 

g. Number of refills authorized. 

h. Cautionary statements, as needed. 

2. Prescriptions must contain the: 

a. Name, address, and telephone number of veterinarian. 

b. Name, address, and telephone number of client. 

c. Identification of animals or herds treated. 

d. Date of treatment, prescribing, or dispensing of drug. 

e. Name and quantity of the drug to be prescribed or 
dispensed. 

f. Dosage and duration directions for use. 

g. Number of refills authorized. 
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h. Cautionary statements, as needed. 

i. Signature or equivalent. 

3. Prescription labels must contain the: 

a. Name, address, and telephone number of veterinarian. 

b. Name of client. 

c. Identification of animals or herds treated. 

d. Date of treatment, prescribing, or dispensing of drug. 

e. Name and quantity of the drug to be prescribed or 
dispensed. 

f. Dosage and duration directions for use. 

g. Cautionary statements, as needed. 

h. Expiration date. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-84-81-84. Storage of prescription drugs. Veterinary 
prescription drugs must be stored separately from over-the-counter 
drugs. Drugs must be stored under conditions recommended by the 
manufacturer. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 
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STAFF COMMENT: Chapter 87-04-02 contains all new material and is 
not underscored so as to improve readability. 

Section 
87-04-02-01 
87-04-02-02 

CHAPTER 87-84-82 
PATIENT RECORDS 

Companion Animal Records 
Food Animal and Nontraditional Livestock Records 

87-84-82-81. Companion animal records. Patient records must 
contain the following information in legible form: 

1. Client name, address, and phone numbers. 

2. Patient name, breed, description, sex, and age. 

3. Results of any patient physical examinations, diagnostic and 
treatment plans, and results of diagnostic and treatment 
procedures. 

4. Any medications used, including route of administration and 
dosage. 

5. Evidence of the client•s consent for all surgical procedures. 
Although it is preferred that a signed consent form be 
obtained from each client, such is not required as long as the 
records reflect oral consent was received. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 

87-84-82-82. Food animal and nontraditional livestock records. 
Patient records must contain the following information in legible form: 

1. Client name, address, and phone numbers. 

2. Identification of animals or herds treated. 

3. Any medications used, including route of administration and 
dosage. 
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4. Evidence of client's consent for all surgical procedures. 
Although it is preferred that a signed consent form be 
obtained from each client, such is not required as long as the 
records reflect oral consent was received. 

History: Effective January 1, 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-03 
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STAFF COMMENT: Art i cle 87-05 contains all new materia l and i s not 
underscored so as to improve readability. 

Chapter 
87-05-01 

Section 
87-05-01-01 
87-05-01-02 

ARTICLE 87-85 

VETERINARIAN DISCIPLINARY PROCEEDINGS 

Complaints and Peer Review 

CHAPTER 87-85-81 
COMPLAINTS AND PEER REVIEW 

Compla int 
Peer Review Committee 

87-85-81-81. Complaint. A person may file a written complaint 
with the board setting forth the specific charges upon which the 
complaint is made. Upon receiving a complaint. the board shall notify 
the veterinarian of the complaint and request the veterinarian provide a 
wri tten response to the complaint within twenty days of receipt of the 
board's letter. The veterinarian's response will be made available to 
the complainant. 

After receiving the response. the board will review the complaint and 
response and determine whether. on its face. the complaint warrants 
further action by the board. If the board determines the complaint does 
not warrant . further action. the complaint is dismissed and the 
complainant and the veterinarian will be notified in writing of the 
board action. If the board determines the complaint warrants additional 
investigation. the board will determine whether the complaint should be 
referred to a peer review committee for investigation or whether the 
investigation should be conducted by other means. If the board 
determines sufficient information exists to warrant initiating formal 
disciplinary action. a formal complaint will be filed pursuant to North 
Dakota Century Code chapter 28-32. 

History: Effective January 1. 1999. 
General Authority: NDCC 43-29-03 
Law Implemented: NDCC 43-29-15 

87-85-81-82. Peer Review Committee. 

1. The board. after reviewing the complaint and response to the 
complaint. may appoint a peer review committee for the purpose 
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of investigating the complaint and rendering a recommendation 
to the board. The board may seek input from the North Dakota 
veterinary medical association on potential members of the 
peer review committee. 

2. The peer review committee must be appointed by the board and 
consist of three licensed veterinarians. Board members may 
not serve as peer review committee members. If, after 
reviewing the complaint and response, the committee believes 
additional expertise is needed to render a recommendation, the 
board may appoint an additional member to the peer review 
committee who has the training, experience, and expertise 
necessary to assist in making a recommendation. 

3. At the time the peer review committee members are appointed 
and prior to the review process, the board shall notify the 
complainant and respondent as to the identity of the members 
of the peer review committee. The complainant and respondent 
may submit a documented request that the board excuse a 
committee member for due cause. The board may excuse the 
committee member and appoint another committee member to 
replace the excused member. 

4. The peer review committee shall investigate the complaint to 
determine whether a reasonable basis exists to ·believe the 
respondent violated the laws or rules regulating the practice 
of veterinary medicine . The peer review committee is an agent 
of the board and has the same investigatory powers that the 
board has. The board's legal counsel may provide advice and 
assistance to the peer review committee. 

5. After completing its investigation, the peer review committee 
shall make a recommendation to the board. The peer review 
committee shall recommend whether a reasonable basis exists to 
believe the respondent violated any laws or rules regulating 
the practice of veterinary medicine and whether disciplinary 
action should be commenced. If the committee recommends 
disciplinary action be commenced, the committee shall identify 
the factual basis of the recommendation and the law or 
regulation allegedly violated. A copy of the peer review 
committee's recommendation must be provided to the complainant 
and respondent. 

6. After receiving the peer review committee's recommendation, 
the board shall review the recommendation and determine 
whether to dismiss the complaint, conduct additional 
investigation, or initiate formal disciplinary action. 

H;story: Effective January 1, 1999. 
General Author;ty: NDCC 43-29-15 
Law Implemented: NDCC 43-29-15 
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TITLE 89 

Water Co11111bs ion 
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FEBRUARY 1999 

CHAPTER 89-97-92 

89-97-92-96. eteeAse Field presence required. Every person 
intending to conduct operations in this state shall designate to the 
board, on forms furnished by the board, at least one natural person who 
shall at all times be physically present during all operations for which 
a permit is required and who will be tA-eeAtFet-ef-s~eA-e~eFatteAs the 
contractor's immediate point of contact in the field. The individuar-50 
designated will be fully appraised of the status of the contractor ' s 
project equipment and personnel at all times, and will coordinate the 
contractor's field activities. 

H;story: Effective November 1, 1988; amended effective February 1, 
1999. 
General Author;ty: NDCC 28-32-02, 61-04.1-08(3), 61-04.1-14 
Law Implemented: NDCC 61-04.1-11, 61-04.1-14 

89-97-92-97. cr;ter;a for ;ssuance of license. The competence of 
any applicant to engage in weather modification operations must be 
demonstrated to the board pursuant to North Dakota Century Code section 
61-04.1-14 upon the showing that tAe any natural person or persons 
designated by the applicant ~~Fs~aAi-ie-seeiteA-89-97-92-96, who will be 
in the full-time employment solely of the applicant during the project 
period, and who will oversee the applicant's actions during the project 
has or have: 

1. A minimum of one year of field experience in the management 
and control of weather modification operations or research; 
and 

2. One of the following requirements: 
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a. Four additional years' experience in weather modification 
operations or research; 

b. A degree in mathematics, engineering, or the physical 
sciences, plus two years' additional experience in weather 
modification operations or research; or 

c. A degree in meteorology; or a degree in engineering, 
mathematics, or the physical sciences which includes at 
least twenty-five semester hours of coursework in 
meteorology. 

At least one such person designated by the applicant and licensed by the 
board at all times and days during which the project is ongoing shall be 
available for immediate consultation by the board, at a location made 
known to the board by the contractor. 

In determining competency, the board may also consider any other items 
to be set forth in a license application pursuant to section 
89-07-02-08. 

H;story: Effective November 1, 1988; amended effective February 1, 
1999. 
General Author;ty: NDCC 28-32-02, 61-04.1-08(3), 61-04.1-14 
Law Implemented: NDCC 61-04.1-14 
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TITLE 92 

Workers Compensation Bureau 
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FEBRUARY 1999 

CHAPTER 92-81-82 

92-81-82-21. Employee teas~A§ service arrangements. 

1. Definitions. As used in this section: 

a. 11 Client employer .. means an entity teas~A§ that obtains one 
or more temporary employees from a--taeeF an employment 
services contractor. 

b. 11 Employee teas~A§ service arrangement.. means an 
arrangement in which a client employer uses the services 
of a--taBeF an employment services contractor to Ma~Aia~A 
obtain all or some of its employees. E~teyee--teas~A§ 
aFFaA§emeAt--aees--Aet--~Aet~ae--aA-aFFaAgemeAt-te-~Fev~ae 
te~eFaFy-e~teyees~ 

c. ''l:.aeeF Emp 1 oyment services contractor.. means an entity 
teas~A§-eAe-eF-meFe-ef-~is-e~teyees in the business of 
employing temporary employees for the purpose of providing 
the services of the temporary employees to aAei~eF-eeM~aAy 
more than one client employer. 

d. 11 Temporary employee .. means an e~teyee individual who i s 
~Fev~aea-ey-a--taeeF placed by an employment services 
contractor te with a client tess-t~aA-i~Fee-fe~Fi~s-ef-aAy 
i~Fee-eeAsee~t~ve--meAt~s employer through an employee 
service arrangement. 

2. 6eveFa§e~----FeF---~~F~eses--ef--eeveFage--~AaeF--i~e--WeFkeFs 
6e~eAsat~eA-Aet;-a-et~eAi-teas~A§-aA-eMPteyee--fFeM--a--taeeF 
eeAiFaeteF- -~~Fs~aAi--te-aA-e~teyee-teas~A§-a§FeemeAi-~st-ee 
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aeeMe8-tAe-e~~teyeF-ef-tAe-teasea-e~teyee;-aA8-tAe-a~Fea~-ffiBY 
Fe~~tFe--tAe--etteAt-te-~Fevtae-weFkeFs~-ee~~eAsatteA-eeveFa§e 
feF-tAe-teasea-e~~teyee~--tAe-taaeF-eeAtFaeteF--sAat+--~Fevtae 
weFkeFs~---ee~eAsatteA---eeveFa§e---feF--te~~eFaFy--e~+eyees 
~Fevtaea-te-e+teAts~ 

3~--PFe~t~~---feF---+easea--e~+eyees-----~+teAt--as--~e+teyAe+aeF 
Respons i bility for payment of premium. 

a. tAe--e+teAt-sAatt-~Fevtae-a-ee~~+ete-~ayFett-FeeeFa-ef-tAe 
e~+eyees-+easea-te-tt-fFe~-tAe-+aaeF-eeAtFaeteF~ Premium 
on tAat payroll must be based on the classifications and 
rates which we~+a-ae-a~~+tea-tf-tAe--e~~+eyees--+easea--te 
apply to the work performed by the temporary employee for 
the client weFe-atFeet-e~teyees-ef-tAe-e+teAt employer. 

b. rf--tAe--e+teAt-aees-Aet-s~~~+y-tAe-~ayFett-FeeeFas-ef-tAe 
e~~+eyees-+easea-te-tt--fFe~--tAe--+aaeF--eeAtFaeteF;--eAe 
A~A8Fe8--~eFeeAt-ef-tAe-e~+eyee-+eastA§-aFFaA§eMeAt-~Ftee 
~~st-ae-estaa+tsAea-as-tAe-~ayFet+-ef-tAe-e~+eyees-+easea 
te-tAe-e+teAt~--tAe-~Fe~t~~-~~st-ae-eAaF§ea-eA-tAat-a~~At 
as-~ayFe++~ Pursuant to North Dakota Century Code section 
65-04-04. both a client employer and an employment 
services contractor must contribute premiums for workers • 
compensation coverage for their respective shares of the 
risk associated with the work-related activities of 
temporary employees. An employment services contractor 
shall comply with the North Dakota Workers Compensation 
Act and maintain an active account for workers• 
compensation coverage of its staff employees and for its 
share of the workers• compensation coverage for the 
temporary employees it provides to client employers. 
Moneys paid to the bureau by an employment services 
contractor for premiums attributed to employment of 
temporary employees constitute a contribution of premiums 
to the fund by that employment services contractor. A 
cl ient employer shall contribute premiums for its share of 
the risk associated with each temporary employee obtained 
from an employment services contractor as part of an 
employee service arrangement. Every client employer shall 
ei ther remit premiums for that risk directly to the bureau 
or enter into an agreement through which the employment 
services contractor collects those premiums on behalf of 
the bureau through its charges to the client employer and 
remits those premiums to the bureau on behalf of the 
cl ient employer. Remuneration paid by a client employer. 
pursuant to such an agreement. for premiums attributed to 
a temporary employee obtained as part of an employee 
service arrangement constitutes a contribution of premiums 
to the fund by that client employer. 

c. rf-aA-eM~eFteAee-~atfteatteA-Aas-aeeA-estae+tsAea-feF-tAe 
e+teAt;--tAat The bureau shall apply the experience 
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modification m~si--8e--a~~~te8 of the employment services 
contractor to the ~Pemt~m--aeve~e~ea--feF--ihe---+easea 
e~~eyees premiUms attributed to an employee service 
arrangement unless the bureau determines the entity is not 
an employment services contractor as defined by this rule. 

History: Effective July 1, 1991; amended effective January 1, 1992; 
April 1, 1997; February 1, 1999. 
General Authority: NOCC 65-02-08, 65-04-17 
Law Implemented: NOCC 65-04-17 
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TITLE 95 

Agricultural Products Utilization Commission 
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NOVEMBER 1998 

STAFF COMMENT: Article 95-05 contains all new material and is not 
underscored so as to improve readability. 

Chapter 
95-05-01 

Section 
95-05-01-01 
95-05-01-02 
95-05-01-03 
95-05-01-04 
95-05-01-05 
95-05-01-06 
95-05-01-07 
95-05-01-08 

ARTICLE 95-85 

AGRICULTURAL PROTOTYPE DEVELOPMENT PROGRAM 

Agricultural Prototype Development Grant 

CHAPTER 95-85-81 
AGRICULTURAL PROTOTYPE DEVELOPMENT GRANT 

Purpose 
Definition of Prototype 
Projects Eligible for Funding 
Application Process 
Application Fonn 
Review Process 
Evaluation Criteria 
Supplemental Program Information 

95-85-81-81. Purpose. Agricultural prototype development grants 
may be used by existing businesses, startup businesses, and individual 
and academic or business partnerships to develop agricultural prototypes 
that have the potential to be commercialized and developed in North 
Dakota. 
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History: Effective November 1, 1998. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-95-91-92. Definition of prototype. The prototypes for which 
funding may be acquired include: 

1. Food processing equipment. 

2. Agricultural equipment. 

History: Effective November 1, 1998. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-95-91-93. Projects eligible for funding. Projects must be for 
applied research rather than basic research. 

1. The processes for prototype development which are eligible for 
funding include: 

a. Product design. 

b. Manufacturing the prototype. 

c. Prototype testing, including test marketing. 

d. Patenting. 

e. Prototype evaluation or redesign or determination of the 
need to develop a different prototype. 

f. Market assessment to refine the prototype. 

2. Allowable costs for the project do not include capital 
investments, operating costs, or inventory costs. Allowable 
costs for the project are limited to: 

a. Consulting and technical assistance costs. 

b. Research and development of prototype. 

c. Pre-approved outside consulting fees. 

d. University technical assistance. 

e. Matching small business innovation research grants, energy 
related invention program grants, and other federal, 
state, or local funding sources. 

f. Other pre-approved research and development costs. 
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History: Effective November 1t 1998. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-85-81-84. Application process. Applications will be 
considered on a quarterly basis with the following application 
deadlines: March firstt June firstt September firstt and December 
first. 

History: Effective November 1t 1998. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-85-81-85. Application form. Applications should be limited to 
twenty typedt single-spaced or double-spaced eight and one-half by 
eleven inch pagest including the application form and any supplementary 
attachments. In addition to the application formt applicants are 
required to include the following in their proposals: 

1. An executive summaryt limited to two pagest summarizing the 
essential elements of the proposalt funding requestt and 
purpose of intended use of funds; 

2. A project narrativet including: 

a. Description of the product or technology that will result 
from the research; 

b. Description of the planned commercialization effortst 
including market research to date by the applicant or 
others and potential market for the product or technology 
to be developed; 

c. Description of the research methodology to be employedt 
including objectivest taskst milestonest and the research 
site. Proposals must include a schedule of planned 
activities and a timeframe for completion; 

d. Summary of prior research done by the applicant or others 
and the development of the product or technology to date; 

e. Explanation of how the product or technology will benefit 
the applicant or end user of the product; 

f. Explanation of why this particular project is needed and 
how the project will further develop existing 
technologies; 

g. Explanation of patents or regulatory approval granted or 
expected to be granted as a result of successful outcome 
of research; 
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h. Explanation of the estimated benefit of the project to the 
agricultural sector of North Dakota's economy; 

i. Explanation of the estimated benefit of the project in 
terms of job and wealth creation for North Dakota; 

J. A list of the project cosponsors, including the name of 
the organization, address, telephone number, key contact, 
and nature of participation, and attached letters of 
intent to participate; and 

k. A list of principal investigators and other members of the 
research team, including their respective expertise and 
responsibilities under the project. Attached resumes must 
be limited to two pages each. 

3. A list and explanation of other funding sources on a form 
provided by the agricultural products utilization commission; 

4. A detailed project budget including the following categories: 

a. Salaries and fringe benefits. 

b. Equipment and supplies. 

c. Travel. 

d. Printing. 

e. Computer lease or rental. 

f. Consultant fees. 

g. Other direct costs. 

5. A breakdown of planned expenditures by funding source 
including: 

a. Agricultural products utilization commission funds. 

b. Other state funds. 

c. Private funds. 

d. Federal funds. 

e. Other matching funds, identified by individual source. 

A breakdown must indicate whether funds have payback 
stipulations. 

6. Letters of commitment for matching funds to be provided 
contingent upon approval of an application. 
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H;story: Effective November 1, 1998. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-95-91-96. Rev;ew process. 
following review process: 

Proposals are subject to the 

1. Upon receipt, the proposals are prescreened for eligibility 
based on the applicant 1 S stated intent, compliance with these 
guidelines, the proposed budget, and uses of funds. 

2. Independent peer reviewers may be used to evaluate the 
technical merits of the project. 

3. The applicant may be required to make a presentation to a 
review committee. 

4. The commission will meet to allow applicants an opportunity to 
present their proposal and answer commission members 1 

questions. Presentation question and answer periods will be 
limited to thirty minutes. The meetings will be held 
approximately one month following the completion of the peer 
review. 

5. The board members shall make funding decisions. 

H;story: Effective November 1, 1998. 
General Author;ty: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-95-91-97. Evaluat;on cr;ter;a. Criteria for evaluating 
proposals are as follows: 

1. The concept is new technology or a new application of existing 
technology with a reasonable assurance that the concept will 
work; 

2. Significant market research has been conducted by the 
applicant or others, and there is a ' reasonable assurance of a 
potential market; 

3. The applicant has demonstrated the ability to manage the 
business of fully commercializing the idea; 

4. There is favorable community support for the project; 

5. There are favorable recommendations from local 
development specialists, university-based 
specialists, or other qualified service providers; 
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6. There are favorable collateral contacts to determine the 
applicant 1 S qualifications and background; 

7. The applicant demonstrates a personal commitment and a 
commercialization development plan; and 

8. There is an adequate and realistic budget projection for 
complete prototype development. 

History: Effective November 1. 1998. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 

95-95-91-98. Supplemental program information. 

1. Funding is typically limited to a maximum of twenty-five 
thousand dollars per project. Funding must be matched dollar 
for dollar. and some of the match dollars must be provided by 
the applicant or local entities. or both. 

2. Once a proposal is approved. the executive director of the 
agricultural products utilization commission. with direction 
from the commission members, will negotiate terms for an 
agreement. which must specify expected results of the funding 
and the timeline for completion of the project. Progress of 
each project must be monitored. 

3. If the project is commercialized in a state other than North 
Dakota. royalty payments must be collected from the grantee. 
The royalty payments must be calculated based on a percentage 
of gross sales and must commence at the time of 
commercialization. 

4. Proposals by out-of-state firms may be considered if the 
sponsoring company establishes a firm commitment to develop a 
North Dakota operation upon receipt of the funding. 

History: Effective November 1. 1998. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 4-14.1-03.1 
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TITLE 184 

Examiners for Hearing Instrument Dispensers, 
North Dakota Board of 

469 



479 



APRIL 1999 

CHAPTER 194-92-91 

194-92-91-91. Def;n;t;ons. 

1. "Adequate and proper audiometric testing" as used in North 
Dakota Century Code section 44-33-12 includes, except as 
provided in this subsection, a minimum of air conduction, bone 
conduction pure tone thresholds, and speech audiometry with 
appropriate masking. When indicated, these measures should be 
supplemented with sound field measures, real ear evaluations, 
or other board-approved methods of verification of improvement 
in hearing or di scrimination. The minimum tests described in 
th ·~ subsection are subject to appropriate modification or 
omi ssion depend ing upon the age and ability of the person 
being tested to respond to the tests. 

2. "Direct supervi sion" as used in subsection 2 of North Dakota 
Century Code section 43-33-08 means to coordinate, direct, and 
inspect at f irst hand the accomplishments of. Direct 
supervision requires direct onsite supervision in the same 
facility or location. 

3. "Hearing instrument" refers to new hearing instruments and 
includes the serial number provided at the time of delivery, 
the length of warranty on the hearing instrument, and whether 
the warranty is backed by the dealer or manufacturer. The 
term 11 hearing instrument 11 a 1 so refers to stock hearing 
instrument. cust om shells, earmolds, used or repaired hearing 
instruments, and includes the serial number provided at the 
time of delivery, the length of warranty on the hearing 
instrument, and whether the warranty is backed by the dealer, 
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manufacturer, or repair shop. In addition, all used or 
reconditioned instruments must be clearly marked as such. 

4. "Measuring of hearing" as used in North Dakota Century Code 
section 43-33-04 includes that such measure should be 
conducted in an environment which takes into account 
background noise levels and their effect upon the acquisition 
of valid threshold measurements. Testing should not be 
conducted in an environment which would render thresholds 
invalid. 

5. "Measuring of human hearing" as used in North Dakota Century 
Code section 43-33-04 includes the measurement of human 
hearing through the utilization of an audiometer and those 
procedures common to otological and audiological assessment of 
hearing acuity. 

6. "Sale" as used in North Dakota Century Code chapter 43-33 must 
be deemed made or completed when a purchase agreement of 
receipt is signed by the purchaser, total or partial payment 
is made, and the hearing instruments are ordered. 

7. "Week" means a period of forty hours. 

History: Effective July 1, 1996; amended effective April 1, 1999. 
General Authority: NDCC 43-33-14 
Law Implemented: NDCC 43-33-01 
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CHAPTER 194-93-91 

104-03-01-06. Fees. The fees charged by the board are as follows: 

1. Initial license or certificate of endorsement. and annual 
renewals thereafter. $150.00; 

2. Written exam. $50.00; and 

3. Practicum. $50.00. 

H;story: Effective April 1. 1999. 
General Author;ty: NDCC 43-33-14 
Law Implemented: NDCC 43-33-06, 43-33-07. 43-33-11 
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