






























































































































































































































































































































































e. An adjustment may not be allowed for any depreciable cost 
that exceeded the basis in effect for rate periods prior 
to January 1, 1996. 

f . For purposes of this subsection, "date of acquisition" 
means the date when ownership of the depreciable asset 
transfers from the transferor to the transferee such that 
both are bound by the transaction. For purposes of 
transfers of real property, the date of acquisition is the 
date of delivery of the instrument transferring ownership. 
For purposes of titled personal property, the date of 
acquisition is the date the transferee receives a title 
acceptable for registration. For purposes of all other 
capital assets, the date of acquisition is the date the 
transferee possesses both the asset and an instrument, 
describing the asset, which conveys the property to the 
transferee. 
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tt~ 7. 

WRteA-tR~epes~-aeef~es-a§atRs~-~Ae-s~a~e;-~Reef--~Ae--6asA 
MaRa§effieR~--tffi~feveffieR~--Ae~-ef-i999;-fP~e~-~~-i9i-4S3~-3i 
~~s~6~-6S9i-e~-se~~l-fef-fef~Res-ef-feeefat-ffieeteate-f~Res 
feeetvee--ey--~Ae--s~a~e;--8~~--Re~--fe~ate-~e-tRe-feeefat 
a§eAey;-ef-St~-~efeeR~-~ef-aRR~ffi;--wRteRevef--ts--§fea~ef~ 
Se~Peeta~teR--feea~~~fe-affie~R~s-aRe-tRtefest-~aYffieR~s-ffiaee 
tRefeeR-te-tRe-ee~aftffieRt-aRe-tRe-eest--ef--eeffewtR§--fef 
tRe---~~f~ese--ef--fe~aytR§--feea~t~fee--ee~PeetatteR--aRe 
tRtefest-eR-feea~t~fee-ee~PeetatteR-afe-Ret-eests--Pelatee 
te-PesteeRt-eafe~ 

e~--tf-a-faetltty-Ras-eeeR-ewRee-tweRty-yeafs-eP-leR§ef-at-tRe 
ttffie-a-sale;--feffieval--ffeffi--Sefvtee;--eP--tePffitRatteA--ef 
~afttet~atteA---eee~fs;--tRePe--ffiay--ee--Re--Peea~t~fe--ef 
ee~feetatteR~ 

e~--tf--a--faetltty--Ras--eeeR--ewAeS-ffiefe-tRaA-teR-yeafs;-B~t 
feweP-tRaR-tweRty-yeafs-at-tRe-ttffie-a-sale;--Peffieval--ffeffi 
sefvtee;--ef--tePffitRatteR--ef-~afttet~atteR-tR-tRe-ffieeteal 
asststaRee--~fe§faffi--eee~fs;--tRe--ee~PeetatteA--Peea~t~Pe 
affie~Rt--eetePffitRee-tR-s~eetvtsteA-a-ffi~st-ee-eeePeasee-ay-a 
~efeeRta§e-e~~al-te-teR-ttffies-tRe-R~ffiBep-ef-f~ll-yeaPs-tRe 
faetltty-was-ewRee-aftef-tRe-teAtR-yeaP~ 

A per bed cost limitation 
must be used to determine 
buildings and fixed 
construction, renovation, 

based on single and 
the total allowable 
equipment for a 
or remodeling. 

double occupancy 
cost basis of 
facility with 

a. The per bed limitation basis for double occupancy must be 
calculated averaging the cost basis reported on the 
June 30, 1994, cost report, as adjusted by the See§e 
eeRstP~etteR-tRee~ consumer price index for all urban 
consumers, United States city average, all items, to 
June 30, 1995, for nonstate-owned facilities with 
construction of new occupancy space completed on or after 
January 1, 1990, and before July 1, 1994. 

b. The per bed limitation basis for single occupancy must be 
calculated using the limitation determined in 
subdivision a, multiplied by 1.34. 

c. The double and single occupancy per bed limitation must be 
adjusted annually on July first, using the See§e 
eeRstP~etteR-tAee~ increase, if any, in the consumer price 
index for all urban consumers, United States city average, 
all items, for the twelve-month period ending the 
preceding May thirty-first. 

d. The per bed limitation in effect at the time a 
construction, renovation, or remodeling project is put in 
service must be multiplied times the number of beds in 
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double and single occupancy rooms to establish the maximum 
allowable cost basis of buildings and fixed equipment. 

e. The cost basis of a facility's buildings and fixed 
equipment must be limited to the lower of the recorded 
cost of total facility buildings and fixed equipment or 
the per bed limitation. 

f . The per bed limitation is not applicable to projects 
started or approved by the state health council before 
July 1. 1994. 

History: Effective September 1. 1980; amended effective December 1. 
1983; October 1. 1984; September 1. 1987; January 1. 1990; January 1. 
1992; November 22. 1993; January 1. 1996; January 1. 1998. 
General Authority: NDCC 50-24.1-04. 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-18. Bad debts. 

1. Bad debts for charges incurred on or after January 1. 1990. 
and fees paid for the collection of those bad debts. are 
allowable. provided all the requirements of this subsection 
are met. 

a. The bad debt must result from nonpayment of the payment 
rate or part of the payment rate. 

b. The facility shall document that reasonable collection 
efforts have been made. the debt was uncollectible. and 
there is no likelihood of future recovery. Reasonable 
collection efforts include pursuing all avenues of 
collection available to the facility. including liens and 
judgments. In instances where the bad debt is owed by a 
person determined to have made a disqualifying transfer or 
assignment of property for the purpose of securing 
eligibility for medical assistance benefits. the facility 
shall document that it has made all reasonable efforts to 
secure payment from the transferee. including the bringing 
of an action for a transfer in fraud of creditors. 

c. The collection fee may not exceed the amount of the bad 
debt. 

d. The bad debt may not result from the facility's failure to 
comply with federal and state laws. state rules. and 
federal regulations. 

e. The bad debt may not result from nonpayment of a private 
room rate in excess of the established rate. charges for 
special services not included in the established rate. or 
charges for bed hold days not billable to the medical 
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assistance program under subsections 3, 4, aRe 5, and 6 of 
section 75-02-06-14. 

f. The facility shall have an aggressive policy of avoiding 
bad debt expense that limits potential bad debts. The 
facility shall document that the facility has taken action 
to limit bad debts for individuals who refuse to make 
payment. 

2. Allowable bad debt expense may not exceed one hundred twenty 
days of resident care for any one individual. 

3. Finance charges on bad debts allowable under subsections 1 
and 2 are allowable only if the finance charges have been 
offset as interest income. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22, 1993; January 1, 1996; January 1, 
1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a{a)(13) 

75-92-96-12. Offsets to cost. 

1. Several items of income must be considered as offsets against 
various costs as recorded in the books of the facility . 
Income in any form received by the facility, with the 
exception of an established rate, income from payments made 
under the Job Training Partnership Act, and income from 
charges for private rooms, special services, or bed holds must 
be offset up to the total of the appropriate actual allowable 
cost. If actual costs are not identifiable, income must be 
offset up to the total of costs described in this section. If 
costs relating to income are reported in more than one cost 
category, the income must be offset in the ratio of the costs 
in each cost category. Sources of income include: 

a. "Activities income". Income from the 
department and the gift shop must be offset 
costs. 

activities 
to activity 

b. "Dietary income". Amounts received from or on behalf of 
employees, guests, or other nonresidents for lunches, 
meals, or snacks must be offset to dietary and food costs. 

c. "Drugs or supplies income". Amounts received from 
employees, doctors, or others not admitted as residents 
must be offset to nursing supplies. Medicare part B 
income for drugs and supplies must be offset to nursing 
supplies. 
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d. 11 Insurance recoveries income 11
• Any amount received from 

insurance for a loss incurred must be offset against the 
appropriate cost category, regardless of when or if the 
cost is incurred, if the facility did not adjust the basis 
for depreciable assets. 

e. ''Interest or investment income... Interest received on 
investments, except amounts earned on funded depreciation 
or from earnings on gifts where the identity remains 
intact, must be offset to interest expense. 

f. .. Laundry income... A 11 amounts received for 1 aundry 
services rendered to or on behalf of employees, doctors, 
or others must be offset to laundry costs. 

g. 11 Private duty nurse income 11
• Income received for the 

providing of a private duty nurse must be offset to 
nursing salaries. 

h. 11 Rentals of facility space income 11
• Income received from 

outside sources for the use of facility space and 
equipment must be offset to property costs. 

i. "Telegraph and telephone income 11
• Income received from 

residents, guests, or employees must be offset to 
administration costs. Income from emergency answering 
services need not be offset. 

j. 11 Therapy income... Except for income from medicare part A, 
income from therapy services, including medicare part B 
income, must be offset to therapy costs unless the 
provider has elected to make therapy costs nonallowable 
under subsection 40 of section 75-02-06-12.1. 

k. 11 Vending income". Income from the sale of beverages, 
candy, or other items must be offset to the cost of the 
vending items or, if the cost is not identified, all 
vending income must be offset to the cost category where 
vending costs are recorded. 

1. 11 Bad debt recovery 11
• Income for bad debts previously 

claimed must be offset to administrative costs in total in 
the year of recovery. 

m. 11 0ther cost-related income 11
• Miscellaneous income, 

including amounts generated through the sale of a 
previously expensed or depreciated item, e.g., supplies or 
equipment, must be offset, in total, to the cost category 
where the item was expensed or depreciated. 

2. Payments to a provider by its vendor must ordinarily be 
treated as purchase discounts, allowances, refunds, or 
rebates, even though these payments may be treated as 
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"contributions" or "unrestricted grants" by the provider and 
the vendor. Payments that represent a true donation or grant 
need not be treated as purchase discounts, allowances, 
refunds, or rebates. Examples of payments that represent a 
true donation or grant include contributions made by a vendor 
in response to building or other fundraising campaigns in 
which communitywide contributions are solicited or when the 
volume or value of purchases is so nominal that no 
relationship to the contribution can be inferred. The 
provider shall provide verification, satisfactory to the 
department, to support a claim that a payment represents a 
true donation. 

3. Where an owner, agent, or employee of a provider directly 
receives from a vendor monetary payments or goods or services 
for the owner's, agent's, or employee's own personal use as a 
result of the provider's purchases from the vendor, the value 
of the payments, goods, or services constitutes a type of 
refund or rebate and must be applied as a reduction of the 
provider's costs for goods or services purchased from the 
vendor. 

4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances, 
refunds, and rebates must be credited to the costs of the 
provider and may not be treated as income by the central unit 
or organization or used to reduce the administrative costs of 
the central unit or organization. 

5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

6. For purposes of this section, "medicare part B income" means 
the interim payment made by medicare during the report year 
plus any cost settlement payments made to the provider or due 
from the provider for previous periods which are made during 
the report year and which have not been reported to the 
department prior to June 30, 1997. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990; 
January 1, 1992; November 22, 1993; January 1, 1996; January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-12.1. Nonallowable costs. Costs not related to resident 
care are costs not appropriate or necessary and proper in developing and 
maintaining the operation of resident care facilities and activities. 
These costs are not allowed in computing the rates. Nonallowable 
costs include: 

1. Political contributions; 
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2. Salaries or expenses of a lobbyist; 

3. Advertising designed to encourage potential residents to 
select a particular facility; 

4. Fines or penalties, including interest charges on the penalty, 
bank overdraft charges, and late payment charges; 

5. Legal and related expenses for challenges to decisions made by 
governmental agencies except for successful challenges as 
provided for in section 75-02-06-02.5; 

6. Costs incurred for activities directly related to influencing 
employees with respect to unionization; 

7. Cost of memberships in sports, health, fraternal, or social 
clubs or organizations, such as elks, country clubs, knights 
of columbus; 

8. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campaigns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies (including all dues unless an 
al location of dues to such costs is provided); 

9. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., lions, 
chamber of commerce, or kiwanis, in excess of one thousand 
five hundred dollars per cost reporting period; 

10. Home office costs not otherwise allowable if incurred directly 
by the facility; 

11. Stockholder servicing costs incurred primarily for the benefit 
of stockholders or other investors that include annual 
meetings, annual reports and newsletters, accounting and legal 
fees for consolidating statements for security exchange 
commission purposes, stock transfer agent fees, and 
stockholder and investment analysis; 

12. Corporate costs not related to resident care, including 
reorganization costs; costs associated with acquisition of 
capital stock, except otherwise allowable interest and 
depreciation expenses associated with a transaction described 
in subsection 3 of section 75-02-06-07; and costs relating to 
the issuance and sale of capital stock or other securities; 

13. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes, 
located in resident accommodations, excluding common areas, 
furnished solely for the personal comfort of the residents; 
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14. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose; 

15. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care; 

16. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility; 

17. Costs incurred by the provider's subcontractors, or by the 
lessor of property that the provider leases, that are an 
element in the subcontractor's or lessor's charge to the 
provider, if the costs would not have been allowable had the 
costs been incurred by a provider directly furnishing the 
subcontracted services, or owning the leased property except 
no facility shall have a particular item of cost disallowed 
under this subsection if that cost arises out of a transaction 
completed before July 18, 1984; 

18. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises; 

19. Depreciation expense for facility assets not related to 
resident care; 

20. Nonnursing facility operations and associated administration 
costs; 

21. Direct costs or any amount claimed to medicare for medicare 
utilization review costs; 

22. All costs for services paid directly by the department to an 
outside provider, such as prescription drugs; 

23. Travel costs involving the use of vehicles not exclusively 
used by the facility except to the extent: 

a. The facility supports vehicle travel costs with sufficient 
documentation to establish that the purpose of the travel 
is related to resident care; 

b. Resident-care related vehicle travel costs do not exceed a 
standard mileage rate established by the internal revenue 
service; and 
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c. The facility documents all costs associated with a vehicle 
not exclusively used by the facility; 

24. Travel costs other than vehicle-related costs unless 
supported, reasonable, and related to resident care; 

25. Additional compensation paid to an employee, who is a member 
of the board of directors, for service on the board; 

26. Fees paid to a member of a board of directors for meetings 
attended to the extent that the fees exceed the compensation 
paid, per day, to a member of the legislative council, 
pursuant to North Dakota Century Code section 54-35-18; 

27. Travel costs associated with a board of directors meeting to 
the extent the meeting is held in a location where the 
organization has no facility; 

28. The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that benefit all 
eligible employees; 

29. Employment benefits associated with salary costs not 
includable in a rate set under this chapter. 

38. Premiums for top management personnel life insurance policies, 
except that the premiums must be allowed if the policy is 
included within a group policy provided for all employees, or 
if the policy is required as a condition of mortgage or loan 
and the mortgagee or lending institution is listed as the sole 
beneficiary; 

31. Personal expenses of owners and employees, including 
vacations, personal travel, and entertainment; 

32. Costs not adequately documented through written documentation, 
date of purchase, vendor name, listing of items or services 
purchased, cost of items purchased, account number to which 
the cost is posted, and a breakdown of any allocation of costs 
between accounts or facilities; 

33. The following taxes: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon; 

b. State or local income and excess profit taxes; 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes on the issuance of 
bonds, property transfers, or issuance or transfer of 
stocks, which are generally either amortized over the life 
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of the securities or depreciated over the life of the 
asset, but not recognized as tax expense; 

d. Taxes, including real estate and sales tax, for which 
exemptions are available to the provider; 

e. Taxes on property not used in the provision of covered 
services; 

f. Taxes, including sales taxes, levied against the residents 
and collected and remitted by the provider; 

g. Self-employment (FICA) taxes applicable to persons 
including individual proprietors, partners, members of a 
joint venture; 

34. The unvested portion of a facility 1 s accrual for sick or 
annual leave; 

35. The cost, including depreciation, of equipment or items 
purchased with funds received from a local or state agency, 
exclusive of any federal funds; 

36. Hair care, other than routine hair care, furnished by the 
facility; 

37. The cost of education unless: 

a. The education was provided by an accredited academic or 
technical educational facility; 

b. The expenses were for materials, books, or tuition; 

c. The employee was enrolled in a course of study intended to 
prepare the employee for a position at the facility, and 
is in that position; and 

d. The facility claims the cost of the education at a rate 
that does not exceed one dollar per hour of work performed 
by the employee in the position for whic,h the employee 
received education at the facility 1 s expense, provided the 
amount claimed per employee may not exceed two thousand 
dollars per year, or an aggregate of eight thousand 
dollars, and in any event may not exceed the cost to the 
facility of the employee 1 S education. 

38. Interest expense on the portion of operating loans equal to 
nonallowable costs incurred for the current and prior 
reporting periods; 

39. Increased lease costs of a facility, unless: 
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a. The lessor incurs increased costs related to the ownership 
of the facility or a resident-related asset; 

b. The increased costs related to the ownership are charged 
to the lessee; and 

c. The increased costs related to the ownership would be 
allowable had the costs been incurred directly by the 
lessee; 

40. At the election of the provider. the direct and indirect costs 
of providing therapy services to nonnursing facility residents 
or medicare part B therapy services. including purchase of 
service fees and operating or property costs related to 
providing therapy services~~ 

41. Costs associated with or paid for the acquisition of licensed 
nursing facility capacity; 

42. Goodwill; and 

43. Lease costs in excess of the amount allocable to the leased 
space as reported on the medicare cost report by a lessor who 
provides services to recipients of benefits under title XVIII 
or title XIX of the Social Security Act. 

History: Effective January 1. 1990; amended effective January 1. 1992; 
November 1. 1992; November 22. 1993; January 1. 1996; July 1. 1996~ 
January 1. 1998. 
General Authority: NDCC 50-24.1-04. 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-14. Resident days. 

1. A resident day is any day for which service is provided or for 
which payment is ordinarily sought for us of a bed. The 
amount of remuneration has no bearing on whether a day should 
be counted. 

2. Adequate census records must be prepared and maintained on a 
daily basis by the facility to allow for proper audit of the 
census data. The daily census records must include: 

a. Identification of the resident; 

b. Entries for all days. and not just by exception; 

c. Identification of type of day. i.e .• hospital. in-house; 

d. Identification of the resident's classification; and 
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e. Monthly totals by resident, by classifications for all 
residents, and by type of day. 

3. A maximum of fifteen days per occurrence may be allowed for 
payment by the medical assistance program for hospital leave. 
Hospital days in excess of fifteen consecutive days not 
billable to the medical assistance program are not resident 
days unless any payment is sought as provided for in 
subdivision c of subsection 1 of section 75-02-06-22. 

4. A maximum of eighteen therapeutic leave days per rate year may 
be allowed for payment by the medical assistance program. 
Therapeutic leave days in excess of eighteen per year are not 
resident days unless any payment is sought as provided for in 
subdivision c of subsection 1 of section 75-02-06-22. 

5. Institutional leave days are not billable to the department 
and are not resident days unless any payment is sought as 
provided for in subdivision c of subsection 1 of section 
75-02-06-22. 

6. Hospital and therapeutic leave days, occurring immediately 
following a period when a resident was receiving medicare 
part A benefits in the facility, are not billable to the 
department and are not resident days unless any payment is 
sought as provided for in subdivision c of subsection 1 of 
section 75-02-06-22. 

7. Residents admitted to the facility through a hospice program 
or electing hospice benefits while in a facility must be 
identified as hospice residents for census and billing 
purposes. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 1, 1992; November 22, 
1993; January 1, 1996; January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-16. Rate determinations. 

1. For each cost category, the actual rate is calculated using 
allowable historical operating costs and adjustment factors 
provided for in subsection 4 divided by standardized resident 
days for the direct care cost category and resident days for 
other direct care, indirect care, and property cost 
categories. The actual rate as calculated is compared to the 
limit rate for each cost category to determine the lesser of 
the actual rate or the limit rate. The lesser rate is given 
the rate weight of one. The rate weight of one for direct 
care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
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establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care. indirect care. and property costs. and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. For a facility with an actual rate below the limit rate 
for indirect care costs. an incentive amount equal to 
seventy percent times the difference between the actual 
rate. exclusive of the adjustment factor. and the limit 
rate in effect at the end of the year immediately 
preceding the rate year. up to a maximum of two dollars 
and sixty cents must be included as part of the indirect 
care cost rate. 

b. A facility shall receive an operating margin of three 
percent based on the lesser of the actual direct care and 
other direct care rates. exclusive of the adjustment 
factor. or the limit rate in effect at the end of the year 
immediately preceding the rate year. The three percent 
operating margin must be added to the rate for the direct 
care and other direct care cost categories. 

e~--Neiwti~siaAetA§--i~e--~PevtsteAs--ef-s~eetvtsteAs-a-aAe-8, 
feP-i~e-lasi--ftve--ffieAi~s--ef--i~e--Paie--yeaP--Be§tAAtA§ 
daA~aPy-i;--±994;--i~e--ttffiti--Paie--~see-ie-eeiePffitAe-i~e 
e~ePaitA§-ffiaP§tA-feP-iAe--etPeei--eaPe--eesi--eaie§ePy--ts 
iAtPiy-eAe--eettaPs--aAe--iweAiy-iwe-eeAis;-i~e-ttffiti-Paie 
~see-ie-eeiePffitAe--i~e--e~ePaitA§--ffiaP§tA--feP--i~e--ei~eP 
8tPeet--eaPe--eest--eate§ePy-ts-teA-8ettaPs-aA8-i~tPiy-eAe 
eeAis;-aAe-i~e-ttffitt-Paie-~see-ie-eeiefffitAe-i~e--tAeeAitve 
feP--i~e--tAStPeei--eaPe-eesi-Paie-ts-iweAiy-i~Pee-eettaPs 
aAe-i~tPiy-iwe-eeAis~ 

3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by facilities. Statistics may be used to 
establish reasonable ceiling limitations and incentives 
for efficiency and economy based on reasonable 
determination of standards of operations necessary for 
efficient delivery of needed services. Limitations and 
incentives may be established on the basis of cost of 
comparable facilities and services and may be applied as 
ceilings on the overall costs of providing services or on 
specific areas of operations. The department may 
implement ceilings at any time based upon information 
available. 

b. The department shall review. on an ongoing basis. 
aggregate payments to facilities to determine that 
payments do not exceed an amount that can reasonably be 
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estimated would have been paid for those services under 
medicare payment principles. If aggregate payments to 
facilities exceed estimated payments under medicare, the 
department may make adjustments to rates to establish the 
upper limitations so that aggregate payments do not exceed 
an amount that can be estimated would have been paid under 
medicare payment principles. 

c. All facilities except those nongeriatric physically 
handicapped facilities described in North Dakota Century 
Code section 50-24.4-13 must be used to establish a limit 
rate for the direct care, other direct care, and indirect 
care cost categories. The base year is the report year 
ended June 30, 1992. Base year costs may not be adjusted 
in any manner or for any reason not provided for in this 
subsection. 

(1) The limit rate for each of the cost categories must 
be established as follows: 

(a) Historical costs for the report year ended 
June 30, 1992, as adjusted, must be used to 
establish rates for all facilities in the direct 
care, other direct care, and indirect care cost 
categories. 

(b) FeF--iAe--ftFsi--seveR--ffieRiAs--ef-iAe-Paie-yeaF 
Be§tRRtR§--daR~aFy-i.---i994.---iAe---Faies---as 
esiaettSAee--tR-S~e~aPa§Fa~A-a-ef-iAts-~aFa§Fa~A 
ffi~si-ee-FaRkee-fFeffi-tew-ie-At§A--feF--eaeA--eesi 
eaie§eFy~--+Ae-et§AiteiA-~eFeeRitte-FaRktR§-ffi~si 
ee-eeieFffitRee-feF--iAe--etFeei--eaFe--aRe--eiAeF 
etFeei--eaFe--eesi--eaie§eFtes.-aRe-iAe-StMiteiA 
~eFeeRitte-FaRktR§-ffi~si-ee--eeieFffitRee--feF--iAe 
tRStFeei--eaFe--eesi-eaie§eFy~--+Ae-Faie-ef-eaeA 
faetttiy-se--FaRkee--ffi~si--ee--ffi~tit~ttee--itffies 
i~9Si65--ie--esiaettSA--iAe--ttffiti-Faie-feF-eaeA 
eaie§eFy~ 

fe1 For the tasi--ftve--ffieRiAs--ef--iAe rate year 
beginning January 1, i994 1997, the limit rate 
for the direct care cost category is iAtFiy-iwe 
thirty-four dollars and iAFee eighty-three 
cents, for the other direct care cost category 
is ieR eleven dollars and ftfiy-et§Ai fifty-one 
cents, and for the indirect care cost category 
is iweRiy-iAFee twenty-six dollars and 
RtReiy-iAFee three cents. 

fe1 1£1 For the rate yeaF years beginning January 1, 
i995 1998, and January 1, 1999, the limit rates 
established in subparagraph e b must be 
multiplied times the eeRs~ffieF-~Ftee- appropriate 
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composite economic change index increase (as 
described in subsection 4) to establish the 
limit rate for each cost category. 

fe1 iQl For rate years beginning on or after January 1, 
!996 2000, the limit rate set for each cost 
category for the previous rate year must be 
multiplied times the eeAS~ffieP-~Ptee a ro riate 
com osite economic chan e index increase as 
described in subsection 4 ;-tf-aAy; to establish 
the limit rate for each cost category. 

(2) A facility with an actual rate that exceeds the limit 
rate for a cost category shall receive the limit 
rate. 

d. The actual rate for indirect care costs and property costs 
must be the lesser of the rate established using actual 
census or ninety percent of licensed bed capacity 
available for occupancy. A licensed bed is not available 
for occupancy if the licensed bed is part of a remodeling, 
renovation, or construction project for the period the bed 
is not in service. 

e. The department may waive or reduce the application of 
subdivision d if the facility demonstrates that occupancy 
below ninety percent of licensed capacity results from the 
use of alternative home and community services by 
individuals who would otherwise be eligible for admission 
to the facility and: 

(1) The facility has reduced licensed capacityi or 

(2) The facility•s governing board has approved a 
capacity decrease to occur no later than the end of 
the rate year which would be affected by 
subdivision d. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. lke-ee~aPiffieAi-kas-eeiePmtAee--ikai--ike 
a~~Pe~Ptaie---eeeAem+e---ekaA§e---tAee~;---feP---~~P~eses---ef 
s~eseei teA-5-ef-NePik-9akeia-EeAi~Py-Eeee-seeiteA--59-24~4-i9; 
tS-iRe- tAEPease;-tf-aAy;-tA-iRe-eeAS~ffieP-~Ptee-tASe~-feP-~PBaA 
wa§e-eaPAePs-aAe-e~ePtea~-wePkePs-{EPI-W1;-a~~--tiems;--~Atiee 
Siaies-etiy-avePa§e~ 

a. An appropriate composite economic change index may be used 
for purposes of adjusting historical costs for direct 
care, other direct care, and indirect care under 
subsection 1 and for purposes of adjusting limitations of 
direct care costs, other direct care costs, and indirect 
care costs under subsection 3, but may not be used to 
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adjust property costs under either subsection 1 or 
subsection 3. 

b. For purposes of this s~eseeiteR;-iAe section: 

(1) 11 Appropriate composite economic change index 11 means: 

(a) For the rate year beginning January 1, 1998, and 
the rate year beginning January 1, 1999, 
one-half of the increase, if any, in the 
consumer price index, plus one-half of the 
increase, if any, in the data resources, 
incorporated, North Dakota specific nursing home 
input price index; and 

(b) For the rate years beginning on or after 
January 1, 2000, the increase in the consumer 
price index, if any. 

( 2) The 11 consumer price index increase 11 means the 
~---p~e~rcentage (rounded to the nearest one-tenth of one 

percent) by which iAai consumer price index for 
urban wage earners and clerical workers (CPI-W), all 
items, United States city average for the quarter 
ending September thirtieth of the year immediately 
preceding the rate year (as prepared by the United 
States department of labor) exceeds that index for 
the quarter ending September thirtieth of the second 
year preceding the rate year. tAe--eeRs~ffieP--~Ptee 
tR8e~--tRePease--ffi~si--ee-~se8-ie-a8j~si-8tPeei-eaPe; 
eiAeP-8tPeei-eaPe;-aR8-tR8tPeei-eaPe-eests7 

(3) 11 Data resources, incorporated, North Dakota specific 
nursing home input price index 11 means: 

(a) For purposes of determining the adjustment 
factor applicable to historical costs under 
subsection 1, for direct care, other direct 
care, and indirect care, the composite index for 
the eighteen-month period beginning immediately 
after the report year ends; and 

(b) For purposes of determining the adjustment 
factor applicable to the limit rates for direct 
care, other direct care, and indirect care under 
subsection 3, the composite index for the period 
beginning January 1, 1998, and ending at the end 
of the rate year. 

5. Rate adjustments. 

a. Desk audit rate. 
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(1) The cost report must be reviewed taking into 
consideration the prior year's adjustments. The 
facility must be notified by telephone or mail of any 
adjustments based on the desk review. Within seven 
working days after notification. the facility may 
submit information to explain why the desk adjustment 
should not be made. The department shall review the 
information and make appropriate adjustments. 

(2) The desk audit rate must be effective January first 
of each rate year unless the department specifically 
identifies an alternative effective date and must 
continue in effect until a final rate is established. 

(3) Until a final rate is effective. pursuant to 
paragraph 3 of subdivision b of this subsection. 
private-pay rates may not exceed the desk audit rate 
except as provided for in section 75-02-06-22 or 
subdivision c. 

(4) The facility may request a reconsideration of the 
desk rate for purposes of establishing a pending 
decision rate. The request for reconsideration must 
be filed with the department's medical services 
division within thirty days of the date of the rate 
notification and must contain the information 
required in subsection 1 of section 75-02-06-26. No 
decision on the request for reconsideration of the 
desk rate may be made by the department unless. after 
the facility has been notified that the desk rate is 
the final rate. the facility asks requests. in 
writing within thirty days of the rate notification. 
the department to issue a decision on that request 
for reconsideration. 

(5) The desk rate may be adjusted for special rates or 
one-time adjustments provided for in this section. 

(6) The desk rate may be adjusted to reflect errors2 
adjustments. or omissions for the report year that 
result in a change of at least five cents per day for 
the rate weight of one. 

b. Final rate. 

(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed. the desk 
audit rate must become the final rate upon 
notification from the department. The final rate is 
effective January first of each rate year unless the 
department specifically identifies an alternative 
effective date. 
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(2) The final rate must include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of at least five 
cents per day for the rate weight of one that are 
found during a field audit or are reported by the 
facility within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate no later than the first day of the second month 
following receipt of notification by the department 
of the final rate and is not retroactive except as 
provided for in subdivision c of this subsection. 

(4) The final rate may be revised at any time for special 
rates or one-time adjustments provided for in this 
section. 

(5) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures must be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final 
rate, not including subsequent revisions, 
resulting in a change of at least five cents per 
day for the rate weight of one must result in a 
change to the final rate. The change must be 
applied retroactively as provided for in this 
section. 

(b) Adjustments, errors, or omissions found later 
than twelve months after the establishment of 
the final rate, not including subsequent 
revisions, that would have resulted in a change 
of at least five cents per day for the rate 
weight of one had they been included, must be 
included as an adjustment in the report year 
that the adjustment, error, or omission was 
found. 

(c) Adjustments resulting from an audit of home 
office costs, that result in a change of at 
least five cents per day for the rate weight of 
one, must be included as an adjustment in the 
report year in which the costs were incurred. 

(d) The two report years immediately preceding the 
report year to which the adjustments, errors, or 
omissions apply may also be reviewed for similar 
adjustments, errors, or omissions. 

c. Pending decision rates for private-pay residents. 
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(1 ) If a facility has made a request for reconsiderationt 
taken an administrative appealt or taken a judicial 
appeal from a decision on an administrative appealt 
and has provided information sufficient to allow the 
department to accurately calculatet on a per day 
basist the effect of each of the disputed issues on 
the facility ' s ratet the department shall determine 
and issue a pending decision rate within thirty days 
of receipt of the request for reconsiderationt 
administrative appealt or judicial appeal. If the 
information furnished is insufficient to determine a 
pending decision ratet the departmentt within thirty 
days of receipt of the request for reconsiderationt 
shall inform the facility of the insufficiency and 
may identify information that would correct the 
insufficiency. 

(2) The department shall add the pending decision rate to 
the rate that would otherwise be set under this 
chaptert andt notwithstanding North Dakota Century 
Code section 50-24.4-19t the total must be the rate 
chargeable to private-paying residents until a final 
decision on the request for reconsideration or appeal 
is made and is no longer subject to further appeal. 
The pending decision rate is subject to any rate 
limitation that may apply. 

(3) The facility shall establish and maintain records 
that reflect the amount of any pending decision rate 
paid by each private-paying resident from the date 
the facility charges a private-paying resident the 
pending decision rate. 

(4) If the pending decision rate paid by a private-paying 
resident exceeds the final decision ratet the 
facility shall refund the differencet plus interest 
accrued at the legal rate from the date of 
notification of the pending decision ratet within 
sixty days after the final decision is no longer 
subject to appeal. If a facility fails to provide a 
timely refund to a living resident or former 
residentt the facility shall pay interest at three 
times the legal rate for the period after the refund 
is due. If a former resident is deceasedt the 
facility shall pay the refund to a person lawfully 
administering the estate of the deceased former 
resident or lawfully acting as successor to the 
deceased former resident. If no person is lawfully 
administering the estate or lawfully acting as a 
successort the facility may make any disposition of 
the refund permitted by law. Interest paid under 
this subsection is not an allowable cost. 
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d. The final rate as established must be retroactive to the 
effective date of the desk rate, except with respect to 
rates paid by private-paying residents. A rate pa id by a 
private-pay resident must be retroactively adjusted and 
the difference refunded to the resident, if the rate paid 
by the private-pay resident exceeds the final rate by at 
least twenty-five cents per day, except that a pend i ng 
decision rate is not subject to adjustment or refund until 
a decision on the disputed amount is made. 

6. Rate payments. 

a. The rate as established must be considered as payment for 
all accommodations and includes all items designated as 
routinely provided. No payments may be solicited or 
received from the resident or any other person to 
supplement the rate as established. 

b. The rate as established must be paid by the department 
only if the rate charged to private-pay residents for 
semiprivate accommodations equals the established rate. 
If at any time the facility discounts rates for 
private-pay residents, the discounted rate must be the 
maximum chargeable to the department for the same bed 
type, i.e., hospital or leave days. 

c. If the established rate exceeds the rate charged to a 
private-pay resident, on any given date, the facility 
shall immediately report that fact to the department and 
charge the department at the lower rate. If payments were 
received at the higher rate, the facility shall, within 
thirty days, refund the overpayment. The refund must be 
the difference between the established rate and the rate 
charged the private-pay resident times the number of 
medical assistance resident days paid during the period in 
which the established rat~ exceeded the rate charged to 
private-pay residents, plus interest calculated at two 
percent over the Bank of North Dakota prime rate on any 
amount not repaid within thirty days. The refund 
provision also applies to all duplicate billings involving 
the department. Interest charges on these refunds are not 
allowable costs. 

d. Peer groupings, limitations, or adjustments based upon 
data received from or relating to more than one facility 
are effective for a rate period. Any change in the data 
used to establish peer groupings, limitations, or 
adjustments may not be used to change such peer groupings, 
limitations, or adjustments during the rate period, except 
with respect to the specific facility or facilities to 
which the data change relates. 
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e. The established rate is paid based on a prospective 
ratesetting procedure. No retroactive settlements for 
actual costs incurred during the rate year that exceed the 
established rate may be made unless specifically provided 
fo r in this section. 

7. Partial year. 

a. FeF Rates for a facility changing ownership during the 
ra t e period.-iAe-Faie are set under this subdivision. 

(1 ) The rates established for direct care, other direct 
care, indirect care. operating margins. and 
incentives for the previous owner must be retained~ 
tRe-Faie through the end of the rate period and the 
rates for the next rate period following the change 
in ownership must be established: 

fit~ For a facility with four or more months of 
operation under the new ownership during the 
report year, through use of a cost report for 
the period; and 

f2t 1Ql For a facility with less than four months of 
operation under the new ownership during the 
report year, by indexing the Faie rates 
established for the previous owner forward using 
the adjustment faeieFs factor in subsection 4. 

(2) Unless a facility elects to have a property rate 
established under paragraph 3, the rate established 
for property for the previous owner must be retained 
through the end of the rate period and the property 
rate for the next rate period following the change in 
ownership must be established: 

(a) For a facility with four or more months of 
operation under the new ownership during the 
report year, through use of a cost report for 
the period; and 

(b) For a facility with less than four months of 
operation under the new ownership during the 
report year, by using the rate established for 
the previous owner for the previous rate year. 

(3) A facility may choose to have a property rate 
established, during the remainder of the rate year 
and the subsequent rate year. based on interest and 
principal payments on the allowable portion of debt 
to be expended during the rate years. The property 
rate must go into effect on the first of the month 
following notification by the department. The 
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difference between a property rate establ i shed based 
on the facility ' s election and a property rate 
established based on paragraph 2, multiplied by 
actual census for the period, must be determined. 
The property rate paid in each of the twelve years, 
beginning with the first rate year following the use 
of a property rate established using this paragraph, 
may not exceed the property rate otherwise allowable, 
reduced by one-twelfth of that difference. 

b. For a new facility, the department shall establish an 
interim rate equal to the limit rates for direct care, 
other direct care, and indirect care in effect for the 
rate year in which the facility begins operation, plus the 
property rate. The property rate must be calculated using 
projected property costs and projected census. The 
interim rate must be in effect for no less than ten months 
and no more than eighteen months. Costs for the period in 
which the interim rate is effective must be used to 
establish a final rate. If the final rates for direct 
care, other direct care, and indirect care costs are less 
than the interim rates for those costs, a retroactive 
adjustment as provided for in subsection 5 must be made. 
A retroactive adjustment to the property rate must be made 
to adjust projected property costs to actual property 
costs. For the rate period following submission of any 
partial year cost report by a facility, census used to 
establish rates for property and indirect care costs must 
be the greater of actual census, projected census, or 
census imputed at ninety-five percent of licensed beds. 

(1) If the effective date of the interim rate is on or 
after March first and on or before June thirtieth, 
the interim rate must be effective for the remainder 
of that rate year and must continue through June 
thirtieth of the subsequent rate year. The facility 
shall file by March first an interim cost report for 
the period ending December thirty-first of the year 
in which the facility first provides services. The 
interim cost report is used to establish the actual 
rate effective July first of the subsequent rate 
year. The partial year rate established based on the 
interim cost report must include applicable 
incentives, margins, phase-ins, and adjustment 
factors and may not be subject to any cost settle-up. 
The cost reports for the report year ending June 
thirtieth of the current and subsequent rate years 
must be used to determine the final rate for the 
periods that the interim rate was in effect. 

(2) If the effective date of the interim rate is on or 
after July first and on or before December 
thirty-first, the interim rate must remain in effect 
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through the end of the subsequent rate year. The 
facility shall file a cost report for the partial 
report year ending June thirtieth of the subsequent 
rate year. This cost report must be used to 
establish the rate for the next subsequent rate year. 
The facility shall file by March first an interim 
cost report for the period July first through 
December thirty-first of the subsequent rate year. 
The interim cost report is used. along with the 
report year cost report. to determine the final rate 
for the periods the interim rate was in effect. 

(3) If the effective date of the interim rate is on or 
after January first and on or before February 
twenty-ninth. the interim rate must remain in effect 
through the end of the rate year in which the interim 
rate becomes effective. The facility shall file a 
cost report for the period ending June thirtieth of 
the current rate year. This cost report must be used 
to establish the rate for the subsequent rate year. 
The facility shall file by March first an interim 
cost report for the period July first through 
December thirty-first of the current rate year. The 
interim cost report is used. along with the report 
year cost report. to determine the final rate for the 
period that the interim rate was in effect. 

(4) The final rate for direct care. other direct care. 
and indirect care costs established under this 
subdivision must be limited to the lesser of the 
limit rate for the current rate year or the actual 
rate. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollars. and without a significant 
capacity increase. the rate established for direct care. 
other direct care. and indirect care. based on the last 
report year. plus a property rate calculated based on 
projected property costs and imputed census. must be 
applied to all licensed beds. The projected property rate 
must be effective at the time the project is completed and 
placed into service. The property rate for the subsequent 
rate year must be based on projected property costs and 
imputed census. rather than on property costs actually 
incurred in the report year. Imputed census is based on 
the greater of actual census of all licensed beds existing 
before the renovation or ninety percent of the available 
licensed beds existing prior to renovation. plus 
ninety-five percent of the increase in licensed bed 
capacity and unavailable licensed beds existing prior to 
the renovation. Subsequent property rates must be 
adjusted using this methodology. except imputed census 
must be actual census if actual census exceeds ninety-five 
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percent of total licensed capacity. until such time as 
twelve months of property costs are reflected in the 
report year. 

d. For a facility with a significant capacity increase. the 
rate established for direct care. other direct care. and 
indirect care. based on the last report year. must be 
applied to all licensed beds. An interim property rate 
must be established based on projected property costs and 
projected census. The interim property rate must be 
effective from the first day of the month beginning after 
the date in which the increase in licensed beds is issued 
by the department of health through the end of the rate 
year. The facility shall file by March first an interim 
property cost report following the rate year. The interim 
cost report is used to determine the final rate for 
property and to establish the amount for a retroactive 
cost settle-up. The final rate for property is limited to 
the lesser of the interim property rate or a rate based 
upon actual property costs. The property rate for the 
subsequent rate year must be based on projected property 
costs and census imputed as ninety-five percent of 
licensed beds. rather than on property costs actually 
incurred during the report year; and may not be subject to 
retroactive costs settle-up. Subsequent property rates 
must be adjusted using this methodology. except imputed 
census must be actual census if actual census exceeds 
ninety-five percent of total licensed capacity. until such 
time as twelve months of property costs are reflected in 
the report year. 

e. For a facility with no significant capacity increase and 
no renovations or replacements in excess of one hundred 
thousand dollars. the established rate based on the report 
year must be applied throughout the rate year for all 
licensed beds. 

f. For a facility terminating its participation in the 
medical assistance program. whether voluntarily or 
involuntarily. the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

g. At such time as twelve months of property costs are 
reflected in the report year. the difference between a 
projected property rate established using subdivision cor 
d and the property rate that would otherwise be 
established based on historical costs must be determined. 
The property rate paid in each of the twelve years. 
beginning with the first rate year following the use of a 
property rate established using subdivision c or d may not 
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exceed the property rate otherwise allowable, reduced by 
one-twelfth of that difference. 

B. One-time adjustments. 

a. Adjustments to meet certification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs incurred to 
meet certification standards. The survey conducted 
by the state department of health must clearly 
require that the facility take steps to correct 
deficiencies dealing with resident care. The plan of 
correction must identify the salary and other costs 
that must be increased to correct the deficiencies 
cited in the survey process. 

(2) The facility shall submit a written request to the 
medical services division within thirty days of 
submitting the plan of correction to the state 
department of health. The request must: 

(a) Include a statement that costs or staff numbers 
have not been reduced for the report year 
immediately preceding the state department of 
health•s certification survey; 

(b) Identify the number of new staff or additional 
staff hours and the associated costs required to 
meet the certification standards; and 

(c) Provide a detailed list of any other costs 
necessary to meet survey standards. 

(3) The department shall review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate must be adjusted to an amount 
not to exceed the limit rate. 

(4) Any additional funds provided must be used in 
accordance with the facility•s written request to the 
department and are subject to audit. If the 
department determines the funds were not used for the 
intended purpose, an adjustment must be made in 
accordance with subsection 5. 

b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs incurred to 
meet major unforeseeable expenses. The expenses must 
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be resident related and must be beyond the control of 
those responsible for the management of the facility. 

(2) Within sixty days after first incurring the 
unforeseeable expense, the facility shall submit a 
written request to the medical services division 
containing the following information: 

(a) An explanation as to why the facility believes 
the expense was unforeseeable; 

(b) An explanation as to why the facility believes 
the expense was beyond the managerial control of 
the facility; and 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

(3) The department shall base its decision on whether the 
request clearly demonstrates that the economic or 
other factors that caused the expense were unexpected 
and arose because of conditions that could not have 
been anticipated by management based on their 
background and knowledge of nursing care industry and 
business trends. 

(4) The department shall review the submitted information 
and may request additional documentation or conduct 
onsite visits. If an increase in costs is approved, 
the established rate must be adjusted upward not to 
exceed the limit rate. 

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility's 
request to the department and are subject to audit. 
If the department determines that the funds were not 
used for the intended purpose, an adjustment must be 
made in accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 
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(a) The facility shall document. based on nursing 
hours and standardized resident days. the 
facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day; 

(b) The facility shall document all available 
resources. including efficiency incentives. if 
used to increase nursing hours. are not 
sufficient to meet the minimum standards; and 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
minimum standard if the adjustment is received, 
including the number and type of staff to be 
added to the current staff and the projected 
cost for salary and fringe benefits for the 
additional staff. 

(3) The adjustment must be calculated based on the costs 
necessary to increase nursing hours to the minimum 
standards less any operating margins and incentives 
included when calculating the established rate. The 
net increase must be divided by standardized resident 
days and the amount calculated must be added to the 
rate. This rate is subject to any rate limitations 
that may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment must be adjusted in accordance with 
the methodologies set forth in subsection 5. 

(5) If the cost of implementing the plan exceeds the 
amount included as the adjustment, no retroactive 
settlement may be made. 

d. Adjustments for disaster recovery costs when evacuation of 
residents occurs. 

(1) A facility may incur certain cost when recovering 
from a disaster such as a flood, tornado, or fire. 
If evacuation of residents was necessary because of 
the disaster, actual recovery costs during the 
evacuation period, net of insurance recoveries, may 
be considered as deferred charges and allocated over 
a number of periods that benefit from the costs. 

(2) When a facility has evacuated residents and 
capitalizes recovery costs as a deferred charge, the 
recovery costs must be recognized as allowable costs 
amortized over sixty consecutive months beginning 
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with the sixth month after the first resident is 
readmitted to the facility. 

(3) Recovery costs must be identified as startup costs 
and included as pass-through costs for report 
purposes . Recovery costs are not subject to any 
limitations except as provided in paragraph 4. 

(4) If a facility evacuates residents, the ninety percent 
occupancy limitation may not be applied during the 
recovery period or for the first six months following 
the month the facility readmits the first resident. 

(5) Insurance recoveries relating to the disaster 
recovery period must be reported as a reduction of 
recovery costs. Insurance recoveries received after 
the first month of the sixty-month amortization 
period must be included as a reduction of deferred 
charges not yet amortized, except that the reduction 
for insurance recoveries may occur only at the 
beginning of a rate year. 

9. Under no circumstances, including an appeal or judicial 
decision to the effect a rate was erroneously established, may 
a rate adjustment be made to any rate established under this 
chapter, unless the cumulative impact of all adjustments not 
already included in the established rate equals or exceeds 
five cents per day for the rate weight of one. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990; 
April 1, 1991; January 1, 1992; November 1, 1992; November 22, 1993; 
January 1, 1996; January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-17. Classifications. 

1. A facility shall complete a resident classification review for 
any resident occupying a licensed facility bed, except a 
respite care, hospice inpatient respite care, or hospice 
general care resident. 

2. A resident must be classified in one of sixteen classes based 
on a resident classification review. If a resident 
classification review is not performed in accordance with 
subsection 3, except for a respite care, hospice inpatient 
respite care, or hospice general inpatient care resident, the 
resident must be classified as s~eetal-eaFe-B reduced physical 
functioning C until the next required review is performed in 
accordance with subsection 3 for purposes of determining 
standardized resident days~--A-FestaeAi;-exee~t-feF-a-Fes~tie 
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eaFe;-hes~~ee--~A~at~eRi--Fes~~te--eaFe;--eF--hes~~ee--§eReFa~ 
~R~at~eRt--eape-FestaeRi;-wAe-has-Aet-eeeR-e~asstftea and must 
be billed at the reduced physical functioning A established 
rate. A respite care, hospice inpatient respite care, or 
hospice general inpatient care resident who is not classified 
must be given a weight of one and five-tenths when determining 
standardized resident days. 

3. Reviews must be conducted as follows: 

a. The facility shall review the resident within the first 
seven days after any admission or return from an acute 
hospital stay. 

b. The facility shall review the resident after twenty-five 
days, but within thirty days after any admission or return 
from an acute hospital stay. 

c. The facility shall review each resident twice each year. 
The reviews must be conducted six months apart and must be 
done according to a schedule established by the department 
for each report year. 

d. The seven-day review must take precedence over the 
thirty-day review and the biannual review, and the 
thirty-day review must take precedence over the biannual 
review. For example, if resident A was admitted on June 
first and the biannual review was in June, resident A may 
not be included in the June biannual review. On the other 
hand, if the biannual review was the second full week in 
July, resident A must be included, even though resident A 
had just had a thirty-day facility review on June 
thirtieth. 

4. The resident classification review must be completed based on 
the following criteria: 

a. Assign point values for a resident•s activities of daily 
living in the areas of: 

(1) Eating - the process of getting food by any means 
into the body. 

(2) Transfer - the process of moving between positions. 

(3) Toileting - all processes involved with toileting. 

b. Determine each resident•s clinical group using the 
following hierarchy of criteria: 

(1) Heavy rehabilitation to qualify for heavy 
rehabilitation, a resident must require and receive 
restorative physical or occupational therapy five 
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times per week for a m1n1mum of two and one-half 
hours per week or requires and is receiving intensive 
bowel or bladder retraining. Residents rece1v1ng 
therapy separately reimbursable by a third party may 
not be included in this group. 

(2) Special care - to qualify for special care, a 
resident must not qualify as heavy rehabilitation and 
must have an activity of daily living score of five 
or more and one or more of the following conditions 
or treatments: 

(a) Stage 4 decubitus. 

(b) Comatose. 

(c) Suctioning. 

(d) Nasal gastric feeding. 

(e) Parenteral feeding. 

(f) Quadriplegia. 

(g) Multiple sclerosis. 

(h) Ventilator dependent. 

(3) Clinically complex - to qualify for clinically 
complex, a resident must not qualify as special care 
and must have one or more conditions or treatments 
characteristic of special care with an activity of 
daily living score of three or four; or must not 
qualify for special care and must have one or more of 
the following conditions or treatments: 

(a) Dehydration. 

(b) Internal bleeding. 

(c) Stasis ulcer. 

(d) Terminally ill. 

(e) Daily oxygen. 

(f) Wound care. 

(g) Chemotherapy. 

(h) Transfusion. 

(i) Dialysis. 
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(j) Daily respiratory care. 

(k) Cerebral palsy. 

(1) Urinary tract infection. 

(m) Hemiplegia. 

(4) Special behavior - to qualify for special behavior, a 
resident must not qualify for clinically complex and 
must have one of the following conditions: 

(a) Verbal disruption - level 4+. 

(b) Physical aggression - level 4+. 

(c) Disruptive, infantile, or socially inappropriate 
- level 4+. 

(d) Hallucinations - level 2+. 

(5) Reduced physical functioning - a resident who does 
not qualify for special behavior must be classified 
as reduced physical functioning. For a resident who 
has a level 4+ rating for general behavior, one point 
must be added to the activity of daily living score 
assigned in subdivision a of subsection 4. 

5. Based on the resident classification review, each resident 
must be classified into a case-mix class with a corresponding 
case-mix weight as follows: 

a. Heavy rehabilitation A; case-mix weight: 1.91. 

b. Heavy rehabilitation B; case-mix weight: 2.24. 

c. Special care A; case-mix weight: 2.45. 

d. Special care B; case-mix weight: 2.67. 

e. Clinically complex A; case-mix weight: 1.17. 

f. Clinically complex B; case-mix weight: 1.81. 

g. Clinically complex C; case-mix weight: 2.12. 

h. Clinically complex D; case-mix weight: 2.63. 

i. Special behavior A; case-mix weight: 1.16. 

j. Special behavior B; case-mix weight: 1.48. 

k. Special behavior C; case-mix weight: 1.90. 
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1. Reduced physical functioning A· • case-mix weight: 1.00 . 

m. Reduced physical functioning B; case-mix weight: 1.29. 

n. Reduced physical functioning C; case-mix weight: 1.48. 

0. Reduced physical functioning D· • case-mix weight: 1.72. 

p. Reduced physical functioning E; case-mix weight: 2.21. 

6. The classification is effective the date the review is 
completed in a 11 cases except for the admission review. The 
admission review is effective the date of admission. 

History: Effective September 1, 1987; amended effective January 1, 
1990; November 22, 1993; January 1, 1996; January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-21. Specialized rates for extraordinary medical care. 

1. A specialized rate for an individual with extraordinary 
medical needs may be established if the criteria in both 
subdivisions a and bare met. 

a. (1) The individual requires specialized therapies that 
are: 

(a) Restorative in nature (restorative means the 
individual has the ability to improve); 

(b) Medically necessary and provided in the 
facility; 

(c) Of at least two different types; and 

(d) Provided in excess of fifteen hours per week; 

(2) The individual requires extensive pulmonary care 
resulting from: 

(a) Suctioning and related tracheostomy care 
performed by a licensed nurse or therapist in 
excess of three and one-half hours in a 
twenty-four-hour period; or 

(b) A drug-resistant respiratory infection; 

(3) The individual requires total parenteral nutrition 
(TPN) and: 
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(a) The individual is not eligible for or has been 
denied medicare part A or B benefits; and 

(b) The individual requires 
nutrition based on medical 
minimum of three months; or 

total parenteral 
necessity for a 

(4) The individual requires the use of a ventilator and: 

(a) Is dependent on the ventilator a minimum of six 
hours per day; 

(b) Requires direct care by a licensed nurse, nurse 
aide, or therapist on a daily average of nine 
hours per day; 

(c) Is physiologically stable; and 

(d) Attempts to wean the individual from the 
ventilator have occurred during the acute 
hospital stay. 

b. Costs to provide direct care to the individual for the 
specialized services must exceed two and one-half times 
the act ual direct care rate, adjusted for inflation, prior 
to limitations, for the individual •s resident 
classification, except the department may use a cost 
limitation of two times the actual direct care rate, if 
specialized equipment is purchased for use by the 
resident. Costs that may be included in determining if 
the cost factor is exceeded include salaries and fringe 
benefits of all direct care staff, nursing supplies, 
drugs, dietary supplements, and specialized equipment 
cost s. 

2. A spec ialized rate must be calculated for an individual who 
meets the criteria by subtracting the actual cost per day for 
direct care, prior to limitations, for the individual •s 
classif i cation from the total cost per day for the individual. 

3. A one-time startup cost of one thousand dollars must be 
included in the initial specialized rate for the first thirty 
days after the effective date of the specialized rate. 

4. All Except as provided for in subsection 7, all income 
received for a specialized rate must be offset proportionately 
to the affected cost categories. 

5. The facility shall report costs on a monthly basis for the 
first three full months after admission and on a quarterly 
basis thereafter. The specialized rates must be adjusted to 
actual on a prospective basis based on the report submissions. 
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6. The specialized rate must be paid in addition to the rate 
established for the individual's resident classification. 

7. If a specialized rate has been established and costs to 
provide direct care to the individual decrease to less than 
the cost limits provided for in subdivision b of subsection 1, 
the specialized rate must continue until the end of the rate 
year. Income from the specialized rate may not be offset to 
reported costs for the report year in which the costs to 
provide direct care to the individual decreased to less than 
the established cost limits. 

History: Effective November 22, 1993; amended effective January 1, 
1996; January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4-19.2 

75-82-86-22. Participation requirement. A facility must comply 
with the following prov1s1ons in order to be eligible to receive medical 
assistance payments. 

1. A facility may not charge private-pay residents rates that 
exceed those rates approved by the department for medical 
assistance recipients, except that: 

a. A facility may charge a higher rate for a private room. 

b. A facility may charge for special services not included in 
the daily rate if medical assistance residents are charged 
separately at the same rate for the same services. 
Special services must be available to all residents and 
residents must be free to select or decline the special 
services. Special services may not include services 
provided by the facility in order to comply with licensure 
or certification standards which, if not provided, would 
result in a deficiency or violation by the facility. 
Services beyond those required to comply with licensure or 
certification standards may not be charged separately as 
special services if the services were included as 
allowable costs used to establish the current established 
rate. Special services may include cable television, 
telephones, long-distance calls, nonroutine hair care such 
as permanents requested by a resident, and the additional 
cost of brand name supplies requested by a resident and 
not ordinarily stocked. A facility shall inform the 
resident or a person acting on behalf of the resident that 
a charge may be made and the amount of the charge at the 
time a request for the special services is made. 

c. A facility may charge to hold a bed for a period in excess 
of the periods covered by subsections 3, 4, aA~ 5, and 6 
of section 75-02-06-14 if: 
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(1) The resident, or a person acting on behalf of the 
resident, has requested the bed be held and the 
facility informs the person making the request, at 
the time of the request, of the amount of the charge; 

(2) For a medical assistance resident, the payment comes 
from sources other than from the resident•s monthly 
income; and 

(3) All residents are charged the same amount. 

d. A facility may charge for medicare part A and part B 
coinsurance and deductibles. 

2. A facility may not require, as a condition of admission, any 
applicant to pay a fee or a deposit, loan any money to the 
facility, or promise to leave all or part of the applicant•s 
estate to the facility. 

3. A facility may not require any resident to use a vendor of 
health care services who is a licensed physician or pharmacist 
chosen by the facility. 

4. A facility may not provide differential treatment on the basis 
of status with regard to public assistance. 

5. A facility may not discriminate in admission, services 
offered, or room assignment on the basis of status with regard 
to medical assistance. The collection and use by a facility 
of financial information of any applicant pursuant to a 
preadmission screening program does not raise an inference 
that the facility is using that information for any purpose 
prohibited by this chapter. Admission discrimination 
includes: 

a. Basing admission decisions upon an assurance by the 
applicant to the facility, or the applicant•s guardian or 
conservator, that the applicant is neither eligible for 
nor will seek medical assistance for payment of facility 
care costs; or 

b. Engaging in preferential selection from waiting lists 
based on an applicant•s ability to pay privately. 

6. A facility may not require any vendor of medical care, who is 
reimbursed by medical assistance under a separate fee 
schedule, to pay any portion of the fee to the facility except 
as payment for the fair market value of renting or leasing 
space or equipment of the facility or purchasing support 
services, if those agreements are disclosed to the department. 

7. A facility may not refuse, for more than twenty-four hours, to 
accept a resident returning to the same bed or an available 



bed certified for the same level of care, in accordance with a 
physician's order authorizing transfer, after receiving 
inpatient hospital services. 

8. A facility may not violate any rights of a health care 
facility resident as set forth in North Dakota Century Code 
section 50-10.2-02. 

9. Any facility certified as a nursing facility shall participate 
in medicare part A and part B with respect to at least thirty 
percent of the beds in the facility. 

10. If medicare covered services are provided to a resident who is 
simultaneously eligible for medical assistance and medicare, 
the facility shall bill for medicare part A and part B before 
billing medical assistance. The department may be billed only 
for charges not payable by medicare. Medicare part B covered 
services are not included in the daily rate. 

11. A facility shall file on behalf of each resident or assist 
each resident in filing requests for any third-party benefits 
to which the resident may be entitled. 

12. A facility shall be certified to participate in the medical 
assistance program and have a provider agreement with the 
department. 

13. If a facility does not comply with the provisions of this 
section, the department may continue, if extreme hardship to 
the residents would otherwise result, to make medical 
assistance payments to the facility for a period not to exceed 
one hundred eighty days from the date of mailing a formal 
notice. In these cases, the department shall issue an order 
requiring the facility to correct the violation. If the 
violation is not corrected within the twenty-day period, the 
department may reduce the payment rate to the facility by up 
to twenty percent. The amount of the payment rate reduction 
must be related to the severity of the violation, and must 
remain in effect until the violation is corrected. The 
facility may seek reconsideration of or appeal the 
department's action as provided for in section 75-02-06-25. 

14. A facility may charge a higher rate for a private room used by 
a medical assistance resident if: 

a. The private room is not medically necessary; 

b. The resident, or a person acting on behalf of the 
resident, has requested the private room and the facility 
informs the person making the request, at the time of the 
request, of the amount of the payment and that the payment 
must come from sources other than a resident's monthly 
income; and 
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c. The payment does not exceed the amount charged to 
private-pay residents. 

15. A facility may not accept any payment to hold a bed prior to 
the admission of a resident. 

16. A facility shall readmit a resident whose leave exceeds the 
facility's bed hold period upon the first availability of a 
bed in a semiprivate room if the resident: 

a. Requires the services provided by the facility; and 

b. Is eligible for medical assistance. 

History: Effective January 1, 1996; amended effective January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-96-26. Reconsiderations and appeals. 

1. Reconsiderations. 

a. Any requests for reconsideration of the final rate must be 
filed with the department's medical services division 
within thirty days of the date of the rate notification. 

b. A request for reconsideration must include: 

(1) A statement of each disputed item and the reason or 
basis for the dispute; 

(2) The dollar amount of each adjustment that is 
disputed; and 

(3) The authority in statute or rule upon which the 
facility is relying for each disputed item. 

c. The department . may request additional documentation or 
information relating to a disputed item. If additional 
documentation is not provided within fourteen days of the 
department's request, the department shall make its 
determination based on the information and documentation 
available as of the fourteenth day following the date the 
department requested additional documentation. 

d. The department's medical services division shall make a 
determination regarding the reconsideration within 
forty-five days of receiving the reconsideration filing 
and any requested documentation. 

2. Appeals. A provider dissatisfied with the final rate 
established may appeal upon completion of the reconsideration 
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process as provided for in subsection 1. An appeal may be 
perfected by mailing or delivering, on or before five p.m. on 
the thirty-first day after the date of mailing of the 
determination of the medical services division made with 
respect to a request for reconsideration, the information 
described in subdivisions a through e to the department, at 
the address the department designates. An appeal under this 
section is perfected only if accompanied by written documents 
including: 

a. A copy of the letter received from the medical services 
division advising of that division 1 S decision on the 
request for reconsideration; 

b. A statement of each disputed item and the reason or basis 
for the dispute; 

c. A computation and the dollar amount that reflects the 
appealing party 1 S claim as to the correct computation and 
dollar amount for each disputed item; 

d. The authority in statute or rule upon which the appealing 
party relies for each disputed item; and 

e. The name, address, and telephone number of the person to 
whom all notices regarding the appeal may be sent. 

History: Effective January 1, 1996; amended effective January 1, 1998. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

209 



210 



TITLE 92 

Workers Colpensat;on Bureau 
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DECEMBER 1997 

CHAPTER 92-81-82 

92-01-02-53. Workers compensation bureau scholarship fund -
App li cation criteria - Refund. An applicant for a workers ' compensation 
scholarship offered under North Dakota Century Code section 65-05-20.1 
must complete the application form required by the bureau. The 
scho larship committee will use the information on the application form 
to determine which applicants receive the scholarship. The minimum 
required grade point average is a two point zero on a four point zero 
scale, or its equivalent. If there are insufficient funds to award full 

rshi s to all ualified a licants the scholarshi committee 
~~s~h~a~l~a~w~a~r~d~t~h~e~~sc~h~o~l~a~r~sh~,~. ~s~~ba~s~e~d~~on~~t~h-e~f~i~n~a~nc~,~.a~l~~ne~e~d~~o~f~t~h~e 

·cants and the bureau rna award individual scholarshi s in 
amount up to one thousand five hundred dollars per year. App l icants 
are awarded the scholarship one year must reapply to receive 
scholarship in a subsequent year. If the amount awarded to the 
appl i cant is greater than the amount owed the institution over the 
course of the school year, the excess award must be refunded to the 
bureau. If the applicant who is awarded a scholarship withdraws from 
t he institution and there are scholarship funds to be refunded, the 
institution shall refund those funds to the bureau according to the 
refund priorities of the institution. 

History: Effective December 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-20.1 
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