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NOVEMBER 1996 

CHAPTER 4-87-81 

4-87-81-81. History, functions, organization of the central 
personnel division. 

1. History of the central personnel division. 

a. The 1975 legislative assembly passed a Central Personnel 
System Act, codified as North Dakota Century Code chapter 
54-44.3. The Act created the central personnel division 
as well as the state personnel board. The division was to 
establish and maintain classification and compensation 
plans as well as establish general policies and rules, 
which were to be binding on the affected agencies, 
relating to a unified system of personnel administration 
for the employees in the classified service of the state. 

b. From its beginning in 1975, the central personnel division 
developed general personnel policies in response to: the 
requirements for a unified system of personnel 
administration, requests from the state personnel board, 
requests from agencies or other officials in the executive 
branch, changed requirements in state or federal laws, and 
various decisions of the courts. These policies were 
discussed at meetings of the state personnel board. If a 
particular policy was approved by the board, the division 
would then act to include it within the North Dakota 
personnel policies manual. Policies approved and adopted 
in this way were then distributed to all state agencies. 

c. The policies included in the North Dakota personnel 
policies manual were to be followed by all agencies with 
classified employees. More specifically, merit system 
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agencies were to strictly follow the policies, but 
nonmerit system agencies were advised that the policies 
formed a 11 base 11 for the development of the agencies own 
policies and procedures. 

d. In July of 1981 then Governor Allen Ol son issued executive 
order number 1981-10. That executive order portrayed the 
North Dakota personnel policies manual as providing the 
assurance that classified employees would be treated 
fairly and uniformly if the policies were followed. The 
executive order identified the state personnel board as 
the agency which would hold public meetings to receive 
comments and approve revisions to the policies. Governor 
Olson also ordered that agencies headed by a gubernatorial 
appointee adhere to and follow the policies, including the 
statewide appeal mechanism. 

e. However, by late 1986 that manner of personnel policy 
implementation and its 11 legality 11 and effect on various 
agencies had been challenged before the North Dakota 
supreme court. By 1990 in order for t he division to carry 
out its statutory purpose of establishing a unified system 
of personnel administration for the classified service of 
the state, it was apparent that certain policies had to be 
adopted as rules in accordance with North Dakota Century 
Code section 28-32-02. 

2. Functions of the central personnel division. The division 
establishes, maintains, and revises; classification and 
compensation plans. It assigns position classifications and 
pay grades;-AeaFs-vaF~e~s-a~~ea+s-aeeeFatA§-~e-F~tes-ef-aAa-as 
a~Fee~ea--ay-~Ae-aeaFa; and establishes and maintains required 
records for all employees in the classified service ef--~Ae 
s~a~e. The division certifies appeals on employee grievances 
relating to demotion, suspension without pay, 
reduction-in-force, forced relocation, reprisal action, 
discrimination, merit system qualification, and dismissal. It 
also certifies appeals from applicants for positions in the 
classified service who allege discrimination. It assists 
appointing authorities and agencies with selection ~Feeea~Fes; 
and grievance procedures;-aAa-~Fa~A~A§-~Fe§Fa~s. The division 
coordinates and conducts training programs. It ensures 
salaries are paid consistent with the state•s classification 
system, compensation plan, and salary administration policy, 
and consults with state agencies regarding salary 
administration. tAe--a~vtsteA-~Fevtaes-eeeFStAa~~eA-seFvtees 
~e-~Ae-~eF~~--sys~e~--a§eAEtes;--aAa--t~ It establishes and 
administers a cooperative education or internship program open 
to college students. The division provides information aAa 
~eEAAtea+. consultative advice ~e--a++--s~a~e--a§eAetes-aAa 
tAS~t~~~teAs;-as-a~~Fe~Fta~e. tools and methodology, and other 
services to promote the development of a unified system of 
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personnel administration. The division also serves as 
secretariat to the state personnel board. 

3. Organizati,on of the central personnel division. 

a. The central personnel division is a division of the office 
of management and budget. The division is separate from 
the state personnel board, although the division and board 
work closely together on classification and pay grade 
issues. The division and the board each adopts its own 
rules aAa--tAe--seaFa--Fev~ews--tRem~---lRe---seaFa---may 
a~sa~~Feve-a-F~te-eF-~et~ey-aee~tea-sy-tRe-a~v~s~eA. 

b. The central personnel division has a director and a staff. 
The director is appointed by and serves at the pleasure of 
the director of the office of management and budget fFem 
ameAg-~eFseAs-eeFt~f~ea-sy-tRe-state-~eFseAAe+-seaFa~--lRe 
atFeeteF--may--Re+a--Ae-etAeF-~~s+~e-eff~ee-eF-e~+eymeAt~ 
lRe-a~FeeteF-may-se-Femevea--feF--ea~se;--aAa--may--a~~ea+ 
Femeva+--te--tAe-state-~eFseAAe+-seaFa-fep-a-ReaF~A§. The 
director is responsible for the performance of the 
division as it exercises its duties and functions. The 
director is assisted by a staff of professional, 
administrative, and clerical employees. The staff are 
assigned to one of the following areas: administration, 
classification and compensation, employment services, and 
training and development. 

History: Effective March 1, 1991; amended effective July 1, 1995i 
November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12 

4-87-81-82. Organization and functions subject to chapter 28-32. 
The portions of the central personnel division•s organization and 
functions that are subject to North Dakota Century Code chapter 28-32 
are those that involve its authority to adopt policies and rules 
relating to a unified system of personnel administration which impose 
requirements on other agencies. The central personnel division has the 
authority to adopt policies, rules, and procedures in three areas: 

1. Subsection 1 of North Dakota Century Code section 54-44.3-12 
provides the authority to establish general policies, rules, 
and regulations which are binding on the agencies affected 
eAee-tAey-aFe-a~~Fevee-sy--tRe--state--~eFseAAet--seaPa. The 
rules referred to in this regard must ensure fairness, enhance 
greater uniformity in personnel management matters, and 
include rules on establishing and maintaining the 
classification and compensation plans. 

2. Subsection 7 of North Dakota Century Code section 54-44.3-12 
provides the authority to develop procedures that must be 
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followed by all state agencies and institutions regarding 
salary administration for all employees in the classified 
service. 

3. North Dakota Century Code section 54-42-03 provides the 
authority for the North Dakota merit system council, of which 
the division is a part, to adopt general policies, rules, and 
regulations which are binding on the agencies affected. Those 
agencies are commonly known as the merit system agencies. The 
rules referred to in this regard cover many aspects of 
personnel administration for those grant-aided agencies which 
receive federal funds. 

History: Effective March 1, 1991; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12(7), 54-42-03 

4-97-91-93. Methods the public may use to obtain information. 
The public may obtain information, furnish information, or make requests 
to the central personnel division concerning any of its functions or 
rules by writing to: 

Central Personnel Division 
Capitol Building 14th Floor 
600 East Boulevard Avenue 
Bismarck, North Dakota 58505-0120 

Telephone inquiries may be made by calling 701-328-3290 between eight 
a.m. ~RFe~gR and five p.m. Monday through Friday. 

History: Effective March 1, 1991; amended effective July 1, 1995i 
November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12 

CHAPTER 4-97-92 

4-97-92-92. Scope of chapter. This chapter applies to all 
agencies, departments, institutions, and boards and commissions which 
employ individuals in positions classified eM~+eyees by the central 
personnel division, except those agencies headed by an elected official, 
and except those institutions in the university system. Elected 
officials and institutions in the university system may, at their 
option, agree to the application of chapter 4-07-02 to their specific 
agency. 

History: Effective March 1, 1991; amended effective November 1, 1996. 
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General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1), 54-44.3-12(7) 

4-87-82-14. Performance increase. An appointing authority may 
grant an increase for performance if all of the following requirements 
are met: 

1. A proper performance appraisal process is used by the agency 
pursuant to chapter 4-07-10. 

2. The increase does not exceed five percent in any twelve-month 
period for an employee. 

3. Consideration is given to internal salary equity of other 
agency employees. 

History: Effective March 1, 1991; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(7) 

CHAPTER 4-87-83 

4-87-83-81. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ etass~f~ea-e~teyees;-eMee~t-tAese-~Rst~t~t~eRs 
~R-tAe-~R~vePs~ty-syste~~--Aaa~t~eRattY;-tA~s-eAa~teP-a~~t~es--te--tAese 
ageRe~es--ef-teeat-gevePR~eRt-tAat-e~~tey individuals wAese in positions 
aPe classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12, 54-44.3-20 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-83-85. Classification or reclassification request. A 
etass~f~eat~eR-eP--Peetass~f~eat~eR request may to have a position 
reviewed for classification or reclassification must be submitted feP 
Pev~ew by the appointing authority to the central personnel division for 
review, eRty if at least one of the following reasons apply: ---

1. A new position has been authorized. 

2. New--Pes~eRs~e~t~t~es--aPe--ass~§Ree--te--a--Rew--eP--eM~st~R§ 
~es~t~eR~ 
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3~ A significant amount of responsibilities are newly assigned, 
reassigned~ or changed for a position. 

4~ 3. A position has not been reviewed for at least three years and 
different duties and responsibilities have been assigned to 
the position. 

s~ 4. A position is classified in a class or class series that has 
been revised and the duties and responsibilities assigned to 
the position are no longer similar to the revised class or 
class series. 

5. A position is vacant, has not been reviewed for at least seven 
years, and will be filled. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-06.1. Certain classification decisions may be delegated. 
The central personnel division may delegate to an agency the 
responsibility for decisions on certain position classification 
assignments . . Decisions are limited to levels within a classification 
series as specified by the division. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12 

4-97-93-98. An appointing authority shall consider an employee's 
request. An appointing authority shall consider an employee•s request 
to submit the employee•s position to the central personnel division for 
review. The appointing authority shall, within sixty calendar days, 
determine if any of the reasons in section 4-07-03-05 apply. If any of 
the reasons apply, the appointing authority shall submit the request to 
the central personnel division for review. If none of the reasons 
apply, the appointing authority ffiay-Pet~PR-t~e-Pe~~est shall respond to 
the employee. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-93-99. A request for a classification review must be 
submitted for all positions affected by a reassignment. W~eR--a 
Pee+ass~f~eat~eR-Pe~~est-~s-a~e-te-a-Peass~§RffieRt-ef-Pes~eRs~e~+~t~es;-a 
Pe~~est-fep-a-e+ass~f~eat~eR-Pev~ew-ffi~st-ee-s~effi~ttea-feP-a++--~es~t~eRs 

8 



affeetea~ Superseded by subsection 2 of section 4-07-03-05 effective 
November 1, 1996. 

H;story: Effeet~ve-Se~te~eeF-±;-±992~ 
General Author;ty: N966-§4-44~3-±2 
Law Implemented: N966-§4-44~3-±2t±t 

4-07-03-09.1. Central personnel division may initiate a 
classification review. If the central personnel division becomes aware 
of a potentially inappropriate classification assignment, the division 
may initiate a classification review and request updated documentation 
of the position. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12 

4-97-93-19. Central personnel d;v;s;on shall not;fy the 
appo;nt;ng author;ty and employee. Within sixty calendar days of 
receiving a request to review a position, the central personnel division 
shall notify the agency appointing authority and the employee in writing 
of the division•s decision and the right to a~~eat request 
reconsideration. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-03-10.1. Effective date of classification assignment. The 
effective date of a classification assignment is the date specified by 
the appointing authority. 

History: Effective November 1 1996. 
General Authority: NDCC 54-44.3-12 1 
Law Implemented: NDCC 54-44.3-12 1 

4-07-03-10.2. Employee in a reclassified position shall meet 
minimum qualifications. When reclassification of a position is 
requested, the appointing authority shall ensure that the position 
incumbent meets the minimum qualifications for the position•s new 
classification. If the employee does not meet the minimum 
qualifications, the appointing authority shall do one of the following: 

1. Assist the employee in attaining the necessary education, 
training, or experience to meet the qualifications. The 
employee must meet the qualifications within one year from the 
effective date of the reclassification. 
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2. Reassign the employee to a position for which the employee 
qualifies. 

3. Restructure the duties and responsibilities of the 
reclassified position to return it to a classification for 
which the employee qualifies. 

4. Request review of the class. 

5. Take other action to ensure compliance with the minimum 
qualifications. 

History: Effective November 1 
General Authority: NDCC 54-44.3-12 1 
Law Implemented: NDCC 54-44.3-12 1 

4-97-93-11. Gtass~f~eat~eR--a~~eat--te--tAe-a~FeeteF Request for 
reconsideration of classification decision. An appointing authority or 
an employee may a~~eat request reconsideration of a classification 
assigned to a etass-eF position by submitting a written notice to the 
a~FeeteF; central personnel division; within fifteen working days from 
the date eR the wF~tteR initial classification decision ~ss~ea was 
mailed by the central personnel division. The a~~eat-Ret~ee request tor 
reconsideration must state the specific issue eetRg-a~~eatea and ~t-ffi~st 
eeRta~R-tAe reasons for the Fev~ew request and the desired outcome. The 
a~FeeteF central personnel division shall review the information 
contained in the a~~eat request and provide a decision in writing to the 
parties within sixty calendar days from the date eR the a~~eat--Ret~ee 
request for reconsideration was received by the division. 

History: Effective May 1, 1994; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-97-94 

4-97-94-91. Scope of chapter. This chapter applies to all state 
and l ocal government agencies, departments, institutions, and boards and 
commissions that employ etass~f~ea-e~teyees;-eMee~t-tAese-~Rst~t~t~eRs 
~R-tAe-~R~veFs~ty-systeffi~--Aaa~t~eRatty;-tA~s-eAa~teF-a~~t~es--te--tAese 
ageRe~es--ef-teeat-geveFRffieRt-tAat-e~tey individuals wAese in positions 
aFe classified by the central personnel division. ---

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 
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4-07-04-03.1. Correcting class evaluation interpretation 
inconsistencies. The central personnel division may correct 
inconsistencies in class evaluations as related evaluation 
interpretations occur. If revisions result in grade changes. the 
central personnel division shall notify affected employees and 
appointing authorities of the proposed change and provide an opportunity 
to submit related documentation. . After review of any documentation 
received, the central personnel division shall provide notification as 
provided in section 4-07-04-09. 

History: Effective November 1. 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-94-94. A request to review a pay grade. A request to review 
a pay grade may be submitted to the central personnel division by the 
appointing authority only if one of the following reasons apply: 

1. The duties and responsibilities of the class have changed. 

2. The appointing authority is experiencing recruiting problems 
due to the assigned pay grade. 

3. The appointing authority is experiencing retention problems 
due to the assigned pay grade. 

4. The appointing authority can provide employment market data 
that shows an extreme variance between market pay and the 
classified salary range. 

History: Effective September 1, 1992; amended effective November 1. 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4~97-94-95. Additional information required. An appointing 
authority requesting a pay grade review shall furnish additional 
information to the central personnel division at the time the request is 
made. The additional information must include: 

1. A statement of the problem. 

2. Up-to-date job descriptions/position information 
questionnaires. 

3. Any available statistical data that relates to the problem 
encountered, i.e., turnover rate, recruiting costs, training 
costs, etc. 

3~ 4. Details of efforts to resolve the problem through alternative 
methods. 
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4~ 5. Any available analysis of the current use of the salary range 
assigned to the existing pay grade. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-94-97. An employee may request a review. An employee may 
request that an appointing authority submit the pay grade assigned to 
the employee's class to the central personnel division for review if the 
employee demonstrates that one of the reasons in section 4-07-04-04 
applies to the employee's classification. 

History: Effective September 1, 1992; amended effective November 1. 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-94-98. An appointing authority shall consider an employee's 
request. An appointing authority shall consider an employee's request 
to submit the pay grade assigned to the employee ' s class to the central 
personnel division for review. The appointing authority shall, within 
sixty calendar days, determine if any of the reasons in section 
4-07-04-04 apply and if the information required in section 4-07-04-05 
is available. If any of the reasons apply and if the information is 
available, the appointing authority shall submit the request to the 
central personnel division for review. If none of the reasons apply, 
.the appointing authority may-Fet~FA-t~e-Fe~~est shall respond to the 
employee. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-94-99. Central personnel division shall notify t~e affected 
appointing authority and t~e employee. Within sixty calendar days of 
receiving a request to review a pay grade, the central personnel 
division shall notify the affected agency appointing authority and the 
employee in writing of the division's decision and the right to appeal. 
The appointing authority shall communicate pay grade assignments to the 
employees. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

12 



4-07-04-09.1. Effective date of pay grade assignment. The 
effective date of a pay grade assignment is the date specified by the 
appointing authority. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-04-09.2. Request for reconsideration of pay grade 
assignment. An appointing authority or an employee may request 
reconsideration of a pay grade assigned to a class by submitting a 
written request to the central personnel division within fifteen working 
days from the date the initial pay grade decision was mailed by the 
central personnel division. The request for reconsideration must state 
the specific issue, reason for the request, and desired outcome. The 
central personnel division shall review the information contained in the 
request, solicit other information and input as appropriate, and provide 
a written decision to the parties within sixty calendar days from the 
date of the request for reconsideration. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-94-19. Pay grade appeal to the director. AA-a~~e~At~A§ 
a~tReF~ty-eF-aA-effi~leyee-ffiay-a~~eal-a-~ay-gFaae-ass~gAea-te-a-elass-eF-a 
~es~t~eA--By--s~Bffi~tt~Ag--a--wF~tteA--Aet~ee--te--tRe--a~FeeteF;-eeAtFal 
~eFS8AAet-B~V~S~8A;-w~tR~A-f~fteeA-W8FK~A§-Bays-fF8ffi--tRe--aate--eA--tRe 
wF~tteA--~ay--gFaae--aee~s~eA--~ss~ea-ey-tRe-eeAtFal-~eFseAAel-a~v~s~eA~ 
+Re-a~~eal-Aet~ee-ffi~st-state-tRe-s~ee~f~e-~ss~e-ee~Ag--a~~ealea--aAa--~t 
ffi~st-eeAta~R-~AfeFffiat~eA-te-s~estaAt~ate-a-f~FtReF-Fev~ew~--+Re-a~FeeteF 
sRall-Fev~ew-tRe-~AfeFffiat~eA-eeAta~Aea--~A--tRe--a~~eal--aAa--~Fev~ae--a 
aee~s~eA--~R--WF~t~Ag-te-tRe-~aFt~es-w~tR~A-S~Mty-eateAaaF-aays-fFeffi-tRe 
aate-eA-tRe-a~~eal-Aet~ee~ Superseded by section 4-07-04-09.2 effective 
November 1, 1996. 

History: Effeet~ve-May-±;-±994~ 
General Authority: NBbb-54-44~3-±2 
Law Implemented: NBbb-54-44~3-±2{±~ 

CHAPTER 4-97-95 

4-87-85-81. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ elass~f~ea-e~leyees;-eMee~t-tRese-~Ast~t~t~eAs 
~A-tRe-~R~veFs~ty-systeffi~--Aaa~t~eAally;-tR~s-eRa~teF-a~~l~es--te--tRese 
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ageAe~es--ef-+eea+~geve~AffieAt-tAat-effi~tey individuals wAese in positions 
a~e classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12(1) 

4-87-85-81.1. Definitions. The terms used throughout this 
chapter have the same meaning as those in North Dakota Century Code 
chapters 54-42 and 54-44.3, except ll~Aae~f~++ll--ffieaAs--te--ft++--a 
e+ass~f~ea-~estt~eA-sy-effi~tey~A§-aA-tAatvta~a+-~A-a--+ewe~--+eve+--e+ass 
tAaA-e~~§tAa++y-aAAe~Aeea~~ 

1. "Closing date" means a date by which applications must be 
received or postmarked as specified. 

2. "External recruiting" means that applications for filling a 
vacant position under an appointing authority shall be 
accepted from current employees and persons not employed by 
the appointing authority. 

3. "Internal recruiting" · means that applications for filling a 
vacant position under an appointing authority shall only be 
accepted from employees of the appointing authority. 

4. "Promotion" means a personnel action that results in the 
advancement of an employee to a position in a different class 
which has a higher pay grade than the employee's previous 
position. 

5. "Regular employee" means a person who has completed the 
probationary period and who is or was in a position classified 
by the central personnel division at the time the personnel 
action occurs. 

6. "Reinstatement" means a personnel action that involves the 
reemployment of a previous employee of the appointing 
authority, who resigned or was separated while in good 
standing in a classified position. 

7. "Transfer" means a personnel action that results in the 
reassignment of an employee from one position to a different 
position that has the same pay grade as the employee's 
previous position and that does not result in a break in 
service. 

8. "Underfill" means to fill a classified position by employing, 
promoting, reinstating. or transferring an individual into a 
classified position at a lower class than originally 
announced. 
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9. 11 Vacancy announcement 11 means an announcement that a particular 
position is vacant and that the appointing authority intends 
to recruit to fill it. 

History: Effective July 1, 1995; amended effective November 1, 1996. 
General Authority: NDCC 54-42-83, 54-44.3-12 
Law Implemented: NDCC 54-42-83, 54-44.3-12(1) 

4-97-95-92. Promotion w~tR~A-aA-a§eAey. An appointing authority 
may promote aA a regular or probationary employee fFeffi-w~tR~A-aA--ageAey 
to fill aAy ~vacant classified position tRat-tRe-e~teyee-~~at~f~es-feF 
~A-t~e-Fes~eet~ve-ageAey~--WReA-~Feffiet~A§-aA-effi~teyee--fFeffi--w~tR~A--t~e 
ageAey;--tRe--a~~e~At~A§--a~t~eF~ty-ffiay-FestF~et-t~e-aAAe~AEeffieAt-ef-tRe 
~es~t~eA-vaeaAey-te-t~e-e~teyees-ef-tRat-ageAey-eAty. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-42-83, 54-44.3-12 
Law Implemented: NDCC 54-42-83(4), 54-44.3-12(1) 

4-87-85-82.1. Reinstatement. An appointing authority may 
reinstate a former employee to fill a vacant position. The employee 
being reinstated must be assigned to a position at the same regular, . 
permanent, probationary, or temporary status as at the time employment 
was terminated. The reinstatement must be effective within three years 
from the date of the employee •s separation. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-42-83 54-44.3-12 
Law Implemented: NDCC 54-42-83(4j, 54-44.3-12(1) 

4-87-05-82.2. Transfer. An appointing authority may transfer a 
regular or probationary employee from a classified position to another 
classified position. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-42-83 54-44.3-12 
Law Implemented: NDCC 54-42-83(4j, 54-44.3-12(1) 

4-97-95-93. Minimum qualifications. AA Except as provided i n 
section 4-87-85-06, and appointing authority may Ret employ, promote, 
reinstate, or Feass~§A transfer a person ~A into or to a position in the 
classified service ~Atess provided that person possesses qualifications 
that at least meet the minimum qualifications for that class as they are 
stated in the class specifications and successfully completes any 
examination requirement specified by the appointing authority. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
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General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-85-84. Notifying central personnel. An appointing authority 
shall notify the central personnel division of each vacant classified, 
nontemporary position that the appointing authority intends to fill By 
effi~teytRg-a-~eFseR-wAe-ts-Ret--e~FFeRt+y--aR--e~+eyee--ef--tAe--ageRey~ 
HeweveF;--aR-a~~etRttRg-a~tAeFtty-wAe-ts-e~+eyea-By-aR-ageRey-tAat-ts-a 
~aFty-te-a--eeRtFaet--wttA--jeB--seFvtee--NeFtA--Baketa--feF--effi~teYffieRt 
FeeF~tttRg--aRa--FefeFFa+-seFvtees-Reea-Ret-~Fevtae-RettfteatteR through 
external recruitment. The notification must be submitted prior to 
beginning the recruiting effort and may be in the form of a completed 
vacancy announcement, letter, or memo and transmitted electronically or 
by mail. NettfteatteR--ffi~st--Be--s~Bffitttea--te--tAe-atvtsteR-~FteF-te 
Be§tRRtR§-tAe-FeeF~tttRg-effeFt~ An appointing authority who lists 
vacancies with job service North Dakota need not provide notification to 
the central personnel division. 

History: Effective September 1, 1992; amended effective November 1. 
1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03(3), 54-44.3-12(1) 

4-87-95-85. ReeF~tttRg--aRa-se+eetteR External recruiting. When 
an appointing authority proceeds to fill a vacant classified, 
nontemporary position By through external recruiting aR-tRatvta~a+-wAe 
ts-Ret-a-e~FFeRt-effi~teyee-ef~ the ageRey;-tAe appointing authority shall 
ensure that the public has the opportunity to know of and apply for the 
position. Additionally, the appointing authority shall select the 
applicant for appointment on the basis of the applicant•s job-related 
qualifications for the position. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-05-05.1. Internal recruiting. When an appointing authority 
proceeds . to fill a vacant classified, nontemporary position by 
recruiting an individual who is a current employee of the appointing 
authority. the appointing authority shall ensure that all employees 
occupying classified positions of the appointing authority have the 
opportunity to know of and apply for the position. An appointing 
authority may specify a work unit or work units within the agency from 
which applicants may be considered. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-07-05-05.2. Temporary employees and interns. An appointing 
authority may consider current temporary employees or individuals who 
have completed an approved internship with the agency as internal 
applicants provided they meet the following requirements: 

1. A temporary employee must have been selected on an open and 
competitive basis at the time of employment to the current 
temporary position with the agency. 

2. An intern must have completed a documented internship with the 
agency within a two-year period immediately prior to the 
employment date. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 

4-97-85-96. Underfill ef-a-~es~t~eA. AA When no fully qualified 
candidates are available after an internal or external recruiting 
effort, an appointing authority may underfill a position if each of the 
following requirements are met: 

1. The duration of the underfill does not exceed one year. In 
cases where special circumstances require a period exceeding 
one year, an appointing authority shall request written 
approval from the central personnel division. 

2. The applicant selected possesses the appropriate license or 
meets other applicable statutory requirements. 

History: Effective July 1, 1995; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12 

4-07-05-07. Veterans' preference documentation required. To 
receive veterans' preference, an applicant must submit the following 
documentation: 

1. An applicant claiming veterans' preference shall provide a 
copy of report of separation DD-214. 

2. An applicant claiming disabled veterans' preference shall 
provide a copy of report of separation DD-214 and a letter 
less than one year old from the veterans' administration 
indicating the veteran's disability status. 

3. An applicant claiming veterans' preference as an eligible 
spouse of a deceased veteran shall provide a copy of the 
marriage certificate, the veteran's report of separation 
DD-214, and the veteran's death certificate. 
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4. An applicant claiming disabled veterans• preference as an 
eligible spouse of a disabled veteran shall provide a copy of 
the marriage certificate, the veteran•s report of separation 
DD-214, and a letter less than one year old from the veterans• 
administration indicating the veteran•s disability status. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-42-03, 54-44.3 
Law Implemented: NDCC 54-42-03, 54-44.3-23 

4-07-05-08. Vacancy announcement contents. 
announcement must include the following information: 

1. Class title. 

2. Position number. 

3. Salary range or projected hiring range. 

4. Closing date. 

5. Duty location of position (city). 

6. Procedures for applying. 

7. Summary of work. 

8. Minimum qualifications and special requirements. 

Each vacancy 

9. Additional qualifications for which an applicant may be given 
preference. 

10. Whether recruitment is internal or external. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 

4-07-05-09. Vacancy announcement requirements. 

1. A vacancy announcement may not contain minimum qualifications 
that are less than the established minimum qualifications on 
the class specification, but they may contain more specific 
requirements. 

2. When advertising for required education on a vacancy 
announcement, an appointing authority may: 

a. Narrow the range of appropriate degrees. 
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b. Specify the additional training or experience needed for 
working in an upper level of a class series. 

3. An appointing authority shall define the type and length of 
experience that substitutes for a college degree, if a 
substitution statement is used in the minimum qualifications 
of the class specification. 

4. An appointing authority shall define the terms "related field" 
or "related experience" if used in the minimum qualifications. 

5~ An appointing authority wishing to consider applicants for 
underfill in the initial vacancy announcement shall indicate 
such and state the required minimum qualifications for the 
underfi 11. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 

CHAPTER 4-97-96 

4-97-96-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ etass~f~ea-em~teyees;-eMee~t-tRese-~Ast~t~t~eAs 
~A-tRe-~A~veFs~ty-system~--Aaa~t~eAatty;-tR~s-eRa~teP-a~~t~es--te--tAese 
ageAe~es--ef-teeat-gevePAmeAt-tAat-em~tey individuals wAese in positions 
aPe classified by the central personnel division. ---

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-96-92. Probationary period. Each newly hired employee shall 
serve one probationary period at the time of the employee•s initial 
hiring into tAe ~ classified sePv~ee position in an agency. An employee 
who is rehired or reinstated into the etass~f~ea-sePv~ee agency after a 
break in service sAatt--atse may, at the discretion of the appointing 
authority, serve a an additional probationary period. 

History: Effective September 1, 1992; amended effective July 1, 1995i 
November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-01 

19 



4-87-86-85. Separation during the probationary period. An 
employee may be separated at will from tAe-e~+eyee!s-~es~tteA--feF--aAy 
+awf~+--FeaseA--at--aAy--ttffie employment during the probationary period. 
tAe-e~+eyee--ffiay--Aet--§F~eve--eF--a~~ea+--a--+awf~+--se~aFatteA~ The 
appointing authority shall notify the employee of the separation in 
writing. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1) 

4-87-86-86. ~va+~atteA--aAa-Aettee Notice of completion. At-tAe 
eeAe+~steA--ef--aA--effi~+eyee!s--~Attta+--~FeaatteAaFy--~eF~ea;--tAe The 
appointing authority shall eva+~ate--tAe--effi~+eyee!s--~eFfeFffiaAee--~A 
wF~ttA§~--+Ae-a~~e~AttA§-a~tAeFtty-sAa++-a+se notify the employee in 
writing at the completion of the probationary period that the employee 
has satisfactorily completed the probationary period. A--ee~y--ef--tAe 
eva+~at~eA--aAa--Aettee--ffi~st--ae--FetatAea--tA--tAe-e~+eyee!s-effteta+ 
~eFseAAe+-ft+e, that the probationary period has been extended, or that 
employment is terminated. Lack of notice within fifteen working days of 
completion of the probationary period means that the employee has 
successfully completed the probationary period. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-01, 54-44.3-12(1) 

4-87-86-87. Extending a probationary period. An appointing 
authority may extend an initial period of probation only if there is a 
documented work-related reason for doing so. The appointing authority 
shall notify the employee in writing of the decision to extend, the 
reason for the extension, and the length of the extension. A probation 
period extension beyond the initial probationary period imposed by the 
agency under section 4-07-06-03 may not exceed six months. The 
notification must be accomplished within fifteen working days of 
completion of the probationary period. A copy of this notice must be 
retained in the employee•s official personnel file. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-86-88. Promotion during initial probationary period. AA 
effi~+eyee-ffiay-ae-~Feffietea--a~FtA§--tAe--effi~+eyee!s--tAtt~a+--~FeaatteAaFy 
~eFtea~---+Ae--effi~+eyee--sAa++--§atA--tAe--Ft§Rt--te-a~~ea+-te-tAe-state 
~eFseAAe+-aeaFa-fe++ewtA§-tAe-s~eeessf~+-eeffi~+etteA-ef-tAe--~FeaatteAaFy 
~eFtea--t~esea--at--tAe--ttffie--ef--RtFe~--AAy-aaattteAa+-~eFtea-~sea-te 
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aete~~Ae-wAetAeP-tAe-e~teyee-eaA-ffieet-tAe-Pe~~~Pe~Ats-ef-tAe-~es~t~eA 
te--wA~eA--tAe--effi~teyee-Aas-eeeA-~Feffietea-ffiay-Aet-ee-~sea-te-affeet-tAe 
e~+eyeels-F~§Ats-te-a~~ea+-te-tAe-eeAtFa+-~eFseAAe+-a~v~s~eA~ Repealed 
effective November 1, 1996. 

History: Effeet~ve-Se~teffieeF-l;-l992t-affieAaea-effeet~ve-A~g~st-l;-l99S~ 
General Authority: N9€€-S4-44~3-l2 
Law Implemented: N9€€-S4-44~3-l2~lt 

4-97-96-99. Promotion following the initial probationary period. 
AA--effi~teyee--ffiay--ee--~Feffietea---fe++ew~A§---tAe---e~+eyeels---~A~t~a+ 
~Feeat~eAaFy--~eF~ea~---WAeA--aA--e~+eyee--~s-se-~Peffietea;-a-s~ese~~eAt 
~eF~ea-ef-~Feeat~eA-ffiay-ee--~ffi~esea~---+Ae--~~F~ese--ef--tAe--s~ese~~eAt 
~eF~ea--ef--~Feeat~eA--~s-te-aete~~Ae-wAetAeF-tAe-effi~teyee-eaA-ffieet-tAe 
~epfeFffiaAee-Fe~~~FeffieAts-ef-tAe-Aew-~es~t~eA~--ff-aA-e~+eyee--aees--Aet 
ee~+ete--tAe--s~ese~~eAt-~eF~ea-ef-~Feeat~eA-s~eeessf~++y;-tAe-effi~teyee 
ffiay-ee-Feass~gAea;--Fet~FAea--te--tAe--effi~teyeels--feFffieF--~es~t~eA;--~f 
ava~+ae+e;--eF--a~sffi~ssea~---~eweveF-~A-s~eA-~AstaAees;-tAe-effi~teyee-Aas 
tAe-F~§At--te--a~~ea+--te--tAe--eeAtFat--~epseAAe+--a~v~s~eA~ Repealed 
effective November 1, 1996. 

History: Effeet~ve-Se~teffiBeF-l;-l992t-affieAaea-effeet~ve-A~g~st-l;-l99S~ 
General Authority: NB€€-64-44~3-!2 
Law Implemented: N9€€-S4-44~3-l2~lt 

CHAPTER 4-97-97 

4-97-97-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ e+ass~f~ea-e~+eyees;-eMee~t-tAese-~Ast~t~t~eAs 
~A-tAe-~A~YeFs~ty-systeffi~--Aaa~t~eAa++y;-tA~s-eAa~teP-a~~+~es--te--tAese 
ageAe~es--ef-+eea+-geveFAffieAt-tAat-e~+ey individuals wAese in positions 
aPe classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-97-93. The standard workweek. The standard workweek; 
staPt~A§-t~~;-~~~tt~A§-t~ffie;-aAa-eeFe-t~~s-a~~+~eae+e-te--aA--ageAeyls 
effi~teyees--ffi~st--ee--ffiaae--kAewA--te--tRese--e~+eyees is a fixed and 
regularly recurring period of seven consecutive twenty-four-hour 
periods. A workweek may begin on any day of the week and at any hour 
and minute of the day. Due to the nature of the work, an agency may 
assign employees to work different workweeks or different workdays to 
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carry out the mission of the agency. Employees must be made aware of 
their assigned workweek. An agency may establish different workweeks in 
accordance with r.e ui rements of the Fair Labor Standards Act of 1938 

Pub. L. 75-718· 52 Stat. 1060· 29 U.S.C. 201 et se . . In the absence 
of an established standard workweek, the period of 12:01 a.m. Sunday 
through 12:00 p.m. the following Saturday must be utilized. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

H;story: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

Chapter 4-87-88 

4-87-88-81. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ e+ass~f~ea-e~+eyees;-eMee~t-tRese-~Rst~t~t~eRs 
~R-tRe-~R~veFs~ty-systeffi~--Aaa~t~eRa++y;-tR~s-eRa~teF-a~~+~es--te--tRese 
ageRe~es--ef-+eea+-geveFRffieRt-tRat-effi~tey individuals wRese in positions 
aFe classified by the central personnel division. ---

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-97-89 

4-97-89-81. Scope of chapter. tR~s-eRa~teF-a~~+~es-te-a++-state 
ageRe~es;-ae~aFtffieRts;-~Rst~t~t~eRs;-aRa--eeaFas--aRa--eeffiffi~ss~eRs--tRat 
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e~tey-e+ass~f~ea-em~+eyees;-eMee~t-tAese-~Ast~t~t~eAs-~A-tRe-~A~veFs~ty 
system~--Aaa~t~eAatty;-tA~s-eAa~teF-a~~t~es-te-tAese-ageAe~es--ef--teeat 
geveFAmeAt-tAat-em~+ey-~Aa~v~a~ats-wAese-~es~t~eAs-aFe-e+ass~f~ea-ey-tAe 
eeAtFat-~eFseAAet-a~v~s~eA. Repealed effective November 1, 1996. 

History: ~ffeettve-Se~temeeF-1;-1992~ 
General Authority: NBbb-54-44~3-12 
Law Implemented: NBbb-54-44~3-12{1} 

4-97-99-92. Definitions. tAe-teFms-~sea-tAFe~gAe~t-tA~s-eAa~teF 
Aave-tAe-same-meaA~Ag-as-~A-NeFtA-Baketa-beAt~Fy-beae--eAa~teF--54-44~3; 
eMee~t--lltFaAsfepll--meaAs--aA-a~~Fevea-AeAtem~eFaFy-eAaAge-~A-em~+eymeAt 
feF-aA-e~teyee-fFem-a-~es~t~eA-w~tA-eAe-ageAey-te-aAetAeF-~es~t~eA-w~tA 
a-a~ffeFeAt-ageAey-tAat-aees-Aet-Fes~+t-~A-a-eFeak-~A-seFv~ee~ Repealed 
effective November 1, 1996. 

History: ~ffeet~ve-Se~temeeF-1;-1992~ 
General Authority: NQbb-54-44~3-12 
Law Implemented: NBbb-54-44~3-12{1} 

4-97-99-93. Assumption of accrued annual leave and sick leave 
hours. AA-a~~e~At~A§~a~tAeF~ty-wAe-e+eets-te-e~tey--aA--~Aa~v~a~a+--ey 
meaAs--ef--a-tFaAsfeF-sAatt-~Fev~ae-feF-tRe-ass~m~t~eA-ef-aeeF~ea-aAA~at 
+eave-aAa-s~ek-teave-Ae~Fs-as-fettewst 

1~--AA--a~~e~At~Ag--a~tAeF~ty--tA--a--state--ageAey--em~+ey~Ag--aA 
~Ae~v~a~at-fFem-aAetAeF-state-ageAey--sAatt--aeee~t--a++--s~ek 
+eave--Ae~Fs;--e~t--may--aeee~t--a++--eF--eAty--a--~aFt-ef-tAe 
e~+eyee~s-aAA~at-teave-Ae~Fs~ 

2~--AA--a~~e~At~Ag--a~tAeF~ty--~A--aA--ageAey-s~ejeet-te-tAe-meF~t 
system-wAe-e~+eys-aA-~Aa~v~a~at-fFem-aA-ageAey-s~ejeet-te-tRe 
meF~t-system-sAatt-aeee~t-a++-s~ek-+eave-Ae~Fs;-e~t-may-aeee~t 
att-eF-eAty-a-~aFt--ef--tRe--e~teyee~s--aAA~at--teave--Re~Fs~ 
Superseded by sections 4-07-12-13 and 4-07-13-12 effective 
November 1, 1996. 

History: ~ffeet~ve-Se~temeeF-1;-1992~ 
General Authority: NBbb-54-44~3-12 
Law Implemented: NBbb-54-44~3-12{1} 

Chapter 4-97-19 

4-97-19-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ e+ass~f~ea-em~+eyees;-eMee~t-tAese-~Ast~tHt~eAs 
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tR-tAe-~RtveFstty-systeffi~--AaattteRatty;-tAts-eAa~teF-a~~+tes--te--tAese 
ageRetes--ef-+eea+-geveFRffieRt-tAat-e~+ey individuals wAese in positions 
aFe classified by the central personnel division. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-18-82. Requ;rement for performance management program. Each 
agency, department, and institution shall adopt and use a program to 
provide for the development and management of the performance of each 
e+asstftea employee in a classified position. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-18-83. Requ;rement to commun;cate expected performance 
eM~eetea. Each e+asstftea employee in a classified position must be 
informed of the responsibilities assigned to the employee 1 S position and 
of the level of performance needed to successfully perform the work. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-18-84. cr;ter;a for performance management programs. Each 
agency, department, and institution shall use the criteria in one or the 
other of the following performance management program types: 

1. StaAaaFa-~Fe§Faffi Individual-based performance. 

a. Performance reviews are conducted at least annually. 

b. Performance reviews are based on individual job-related 
requirements. 

c. A standard form or approach is used. 

d. Performance standards, or goals and objectives are used. 

e. The review includes a review of past performance. 

f. The review includes a discussion of how performance may be 
improved or how an employee 1 S skills may be developed. 

2. A+teFAattve-~FB§Faffi Team-based performance. 
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a. Performance reviews are conducted as--Aeeaea at least 
annually. 

b. Performance reviews are based on overall team performance 
and how the employee functions as part of a team. 

c. The emphasis of the program is on improving the quality of 
a service or product, constantly improving systems and 
processes, and on preventing problems and eliminating 
them. 

d. The program provides guidance for the education, t rain i ng, 
and self-improvement of the employee. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996 . 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

Chapter 4-97-11 

4-97-11-91. Scope of chapter. This chapter applies to all state 
and l ocal government agencies, departments, institutions, and boards and 
commissions wR~eR-e~~ey-e~ass~f~ea-e~teyees;-eMee~t-tRese-~Ast~t~t~eAs 
~A-tRe-~A~YeFs~ty-syste~~--Aaa~t~eAa~~y;-tR~s-eRa~teF-a~~~~es- - te--tRese 
a§eAe~es--ef-~eea~-§eveFA~At that employ individuals wRese in positions 
aFe classified by the central personnel division. 

H;story: Effective May 1, 1994; amended effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-11-92. Oef;n;t;ons. The terms throughout this chapter have 
the same meaning as in North Dakota Century Code chapter 54-44.3, except 
11 reducti an-i n-force 11 

. means the 1 ass of employment by an employee as a 
result of a reduction in a~~Fe~F~at~eAs funding, lack of work, 
curtailment of work, or reorganization. 

H;story: Effective May 1, 1994; amended effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-11-93. Reduct;on-;n-force. An appointing authority, after 
giving written notice to a classified employee, may cause an employee to 
lose their employment due to a reduction-in-force. Prior to initiating 
a reduction-in-force, an appointing authority shall carefully conduct a 
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written analysis of the affected employees in the agency to determine 
those employees who will be subject to the reduction-in-force. The 
appointing authority shall use all of the following four factors in the 
required analysis: 

1. The acquired knowledge and demonstrated skills of the 
employees compared to the work to be done. Employees lacking 
the necessary knowledge and skills are subject to the 
reduction-in-force. 

2. The level of demonstrated work performance. Employees 
performing consistently at a lower performance level compared 
to other employees are subject to the reduction-in-force. 

3. The length of service of the employees. Appointing 
authorities should list the number of years and months 
employees have been in the classified service. Employees with 
the fewer years of service are subject to the 
reduction-in-force. 

4. The extent of training needed to ensure that reassigned 
employees would be fully productive if they were given 
different job assignments. Employees requiring the greater 
amount of training are subject to the reduction-in-force. 

History: Effecti ve May 1, 1994; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-87-12 

4-87-12-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ e~ass~f~ea-effi~~eyees;-eMee~t-tAese-~Rst~t~t~eRs 
~R-tAe-~R~veFs~ty-systeffi~--Aaa~t~eRa~~y,-tA~s-eAa~teF-a~~~~es--te--tAese 
ageRe~es--ef-~eea~-geveFRffieRt-tAat-effi~~ey individuals wAese in positions 
aFe classified by the central personnel division. ---

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-12-92. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapters 54-06, 
54-44.3, and 54-52-01, except llaRR~a~-~eavell-meaRs-aR-a~~Fevea-aeseRee 
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fFeffi-weFk-w~tA-~ay;-~Fev~eee-te-a-~e~ReRt-effi~teyee;--feF--vaeat~eR--eF 
etAeF-~~F~eses-~Ret~e~Rg-tAe-aee~t~eR-ef-a-eA~te~~ 

1. 11 Annual leave 11 means an approved absence from work with pay. 

2. 11 Regular employee 11 means a person who has completed the 
probationary period and who is in a position classified by the 
central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-12-83. Annual leave accrual. ARR~at Employees eligible for 
annual leave eeg~Rs begin to accrue feF--eaeA--Rew--~eFffiaReRt--effi~teyee 
leave from the f~Fst day of tAe-effi~teyeels-~Feeat~eRaFy-~eF~ee hire. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-12-18. Pay during employment. An employee may not be paid 
for unused annual leave while the employee remains in the service of the 
agency, except when the employee either takes a long-term leave of 
absence, goes on educational leave, or moves fFeffi-~eFffiaReRt to temporary 
employment. When an employee is transferring from one agency to 
another, the employee must be paid for the difference in hours between 
what the employee has accumulated and the number of hours the gaining 
agency will accept. When an employee is leaving the service of the 
agency, the employee must be paid for all accrued hours of annual leave. 

History: Effective September 1, 1992; amended effective July 1, 1995l 
November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-12-11. Credit for temporary service. A temporary employee 
who becomes ~eFffiaReRt regular must be given credit for the employee's 
length of service as a temporary employee for the purpose of determining 
the annual leave accrual rate. An agency may not grant annual leave 
hours to a temporary employee. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-07-12-13. Assumption of accrued annual leave. An appointing 
authority employing an individual from another state agency may accept 
all or only a part of the employee 1 S accrued annual leave hours. 
Agencies covered by the North Dakota merit system may accept all or a 
part of accrued annual leave hours of a county social service board 
employee in a position classified by the central personnel division. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-87-13 

4-87-13-81. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ Etasstftea-e~~+eyees;-exEe~t-tAese-tAstttHtteAs 
tA-tAe-HAtveFstty-syste~~--AaattteAatty;-tAtS-EAa~teF-a~~+tes--te--tAese 
ageAEtes--ef-leEa+-geveFA~eAt-tAat-e~~+ey individuals wAese in positions 
aFe classified by the central personnel division. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-13-82. Def;n;t;ons. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapters 54-06, 
54-44.3, and 54-52.4, except: 

1. 11 Eligible family member 11 means the employee 1 S spouse, parent 
(natural, adoptive, foster, and stepparent), child (natural, 
adoptive, foster, and stepchild), or any other family member 
who is financially or legally dependent upon the employee or 
who resides with the employee for the purpose of the employee 
providing care to the family member. 

2. 11 Sick leaven means an approved absence from work, with pay, 
~Fevtaea-te-a-~eFffiaAeAt-e~+eyee for use wReA--tAe--e~~+eyee 
Fe~HtFes---ata§Aests--eF--tFeat~eAt--ef--a--~eatEa++y--Fe+atea 
€9ABttt9A;-9F-WAeA-tAe-e~~teyee--ts--ttt--9F--tAjHFea--aA8--ts 
HAaBte--te--W9Fk;--9F-f9F-HSe-~ABeF-€eFtatA-€tF€H~StaAEeS-WAeA 
tAeFe-ts-aA-tttAess-eF-~eatEat-Aeea-tA-tAe--e~+eyee!s--fa~t+y 
in accordance with section 4-07-13-07. 

H;story: Effective September 1, 1992; amended effective November 1, 
1996. 
General Author;ty: NDCC 54-44.3-12 
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Law Implemented: NDCC 54-44.3-12(1) 

4-97-13-93. Sick leave accrual. St€k Employees eligible for sick 
leave eegtAS begin to accrue feF-ea€A-Aew-~eFffiaAeAt-em~teyee leave from 
the ftFst day of tAe-~FeeatteAaFy-~eFtea hire. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-13-99. Sick leave and pregnancy. A-~Fe§AaAt-em~teyee;-wAe 
ts--tem~eFaFtty--meat€atty--atsaste8--fFem--~eFfeFmtA§--iRe---em~teyee~s 
asstgAea--weFk;--m~st--ee-€eAst8eFe8-ett§t8te-feF-st€k-teave~--PFegAaA€y 
m~st-ee-tFeatea-tA-iAe-same-maAAeF-as-aAy-etAeF-me8t€at-8tsastttiy--wtiA 
Fes~e€t-te-st€k-teave-seAeftts~ Repealed effective November 1, 1996. 

History: Effe€itve-Se~teffiBeF-±;-±992~ 
General Authority: N966-54-44~3-±2 
Law Implemented: N966-54-44~3-±2~±~ 

4-07-13-12. Assumption of accrued sick leave. An appointing 
authority emp 1 oyi ng an i ndi vi dua 1 from another state agency sha 11 accept 
all of the employee's accrued sick leave hours. Agencies covered by the 
North Dakota merit system may accept all accrued sick leave hours of a 
county social service board employee in a position classified by the 
central personnel division. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-97-14 

4-97-14-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ €tasstftea-em~teyees;-ex€e~t-tRese-tASitt~tteAs 
tA-iAe-~AtveFstty-system~--AaatiteAatty;-iAts-€Aa~teF-a~~ttes--te--tAese 
ageA€tes--ef-te€at-geveFAffieAi-iAat-e~tey individuals wRese in positions 
ape classified by the central personnel division. --

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-87-15 

4-97-15-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ e+asstftee-e~teyees;-e*ee~t-tRese-tAsttt~tteAs 
tA-tRe-~AtveFstty-systeffi~--AeettteAatty;-tRtS-eRa~teF-a~~ttes--te--tRese 
ageAetes--ef-teea+-geveFAffieAt-tRat-effi~tey individuals wRese in positions 
aFe classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-97-16 

4-97-16-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ etasstftee-effi~teyees;-e*ee~t-tRese-tAsttt~tteAs 
tA-tRe-~AtveFstty-systeffi~--AeettteAatty;-tRts-eRa~teF-a~~ttes--te--tRese 
ageAetes--ef-teea+-geveFAffieAt-tRat-e~tey individuals wRese in positions 
aFe classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-97-17 

4-97-17-91. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ e+asstftee-e~teyees;-e*ee~t-tRese-tAsttt~tteAs 
tA-tRe-~AtveFstty-systeffi~--AeettteAattY;-tRts-eRa~teF-a~~ttes--te--tRese 
ageAetes--ef-teea+-geveFAffieAt-tRat-e~tey individuals wRese in positions 
aFe classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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CHAPTER 4-87-18 

4-87-18-81. Scope of chapter. This chapter applies to all state 
agencies, departments, institutions, and eeaPa boards and commissions 

.that employ e+ass~f~ea--em~+eyees 1 --eMee~t--tAese--~Rst~t~t~eRs-~R-tAe 
~R~vePs~ty-system individuals in positions classified by the central 
personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-87-19 

4-87-19-81. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and board and 
commissions that employ e+asstf~ea-e~+eyees 1 -eMee~t-tAese-~Rst~t~t~eRs 
~R-tAe-~R~vePs~ty-system~--Aaa~t~eAa++y1 -tA~s-eAa~teP-a~~+~es--te--tAese 
ageAetes--ef-+eea+-gevePAmeAt-tAat-em~+ey individuals wAese in positions 
aPe classified by the central personnel division. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-19-82. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapter 54-44.3, 
except: 

1. 11 Cause 11 means conduct related to U1e a regular employee's job 
duties, job performance, or working relationships that is 
detrimental to the discipline and efficiency of the service i n 
which the employee is or was engaged. 

2. llPpegPesstve--a~se~~ttAell--~Ret~aes--tAe--a~set~t~RaPy-aetteAs 
tm~esea-te-eePPeet-aA-em~+eyee!s-eeAavteP;-Be§~AA~A§-wttA--tAe 
+east--sevePe--a~~Pe~P~ate--aet~eA-aAa-~Pe§Pess~A§-te-tAe-mePe 
sevePe;-feP-Pe~eatea-~AstaAees-ef-~eeP-jee-~epfe~aAee;-eP-feP 
Pe~eatea-v~e+at~eAs-ef-tAe-same-eP-s~m~+aP-P~tes-eP-staAaaPas~ 
11 Demotion 11 means an involuntary reduction in the base salary 
of a regular employee resulting from reassignment for cause to 
a position in a lower class. 
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3. "Dismissal" means an involuntary termination of a regular 
employee•s employment. 

4. "Progressive discipline" means the disciplinary actions 
imposed to correct a regular employee•s behavior, beginning 
with a less severe appropriate action and progressing to a 
more severe appropriate action, for repeated instances of poor 
job performance or for repeated violations of the same or 
similar rules or standards. 

5. "Regular employee" means a person who has completed the 
probationary period and who is or was in a position classified 
by the central personnel division at the time of the 
disciplinary action. 

6. "Suspension without pay" means an enforced unpaid leave of 
absence. 

7. "Working days" means Monday through Friday exclusive of 
holidays. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3~12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-19-93. Discipline only for cause. AR A regular employee may 
be disciplined only for cause. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-97-19-94. Use of progressive discipline. Progressive 
discipline must be used to correct aR a regular employee•s job 
performance problems or for a violation of rules or standards, exceptt 

1~--W~eR when an infraction or a violation of a serious nature is 
committed s~e~---as;---e~t---Ret---+~m~tea---te; including 
insubordination, theft, falsification of pay records, 
assaulting a supervisor or coworker, patient or client, and 
for which the imposition of less severe disciplinary action 
would be inappropriate. 

2~--w~eR-aR-e~+eyee-~s-~R-t~e-~R~t~at-~Feeat~eRaFy-~eF~ea~ 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-07-19-04.1. Suspension without pay. A suspension without pay 
may not exceed thirty calendar days. If the suspended employee is 
exe t from the overtime revisions of the Fair Labor Standards Act of 
1938 Pub. L. 75-718· 52 Stat. 1060· 29 U.S.C. 201 et se . the 
appointing authority may not suspend the employee without pay for a 
period less than one workweek as defined in section 4-07-07-03. 

H;story: Effective November 1. 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-19-95. Re~~~Fea-aet~eRs Appointing authority shall provide a 
written preaction notice. An appointing authority shall take--eeFta~R 
Fe~~~Fea--aet~eRs provide a written preaction notice when the suspension 
without pay. demotion. or dismissal of a RBR~Feaat~eRaFy--e+ass~f~ea 
regular employee is being considered. tR-s~eR-s~t~at~eRs-aR-a~~e~Rt~R§ 
a~tReF~ty-sRatt-~Fev~ae The preaction notice must include the following: 

1. A wF~tteR--Ret~ee--ef--tRe--~RteRt-te-take-tRe-aet~eR-aRa-tRe 
FeaseRs--feF--tRe--aet~eR~ statement that the appointing 
authority intends to take disciplinary action which may result 
in demotion. suspension without pay. or dismissal of the 
employee. 

2. An e~~eFt~R~ty-feF-tRe-e~~+eyee-te-Fes~eRa-te-tRe-a++egat~eRs · 
~R-wF~t~R§~ explanation of the alleged charges against the 
employee. 

3. A wF~tteR--Ret~ee--ef--tRe--f~Ra+--aet~eR--takeR;--afteF--tRe 
e~+eyee~s-e~~eFt~R~ty-te-Fes~eRa~--+Re-Ret~ee-~~st-tRe+~ae--a 
state~eRt--aeseFta~R§--tRe-e~~+eyee~s-Ft§Rt-te-a~~ea+;-tf-aRy~ 
provision for the employee to respond in writing within a 
specified timeframe. 

4. A statement regarding the employee•s status until a final 
decision is made. 

5. A statement that a written notice of the final action taken 
will be provided to the employee. 

The appointing authority shall determine the method of delivery that 
best guarantees the employee•s receipt of the preaction notice. 

H;story: Effective May 1. 1994; amended effective November 1. 1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-07-19-06. Appointing authority shall provide a written final 
action notice. Once a final decision has been made. the appointing 
authority shall provide a written notice to the employee of the final 
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action to be taken. The final action notice must contain either of the 
following: 

1. If the final action is less than demotion, suspension without 
pay, or dismissal, a statement must be made explaining the 
reasons for reducing the intended disciplinary actions. Any 
stipulations that may apply to continued employment must also 
be stated. 

2. If the final action taken demotes, suspends, or dismisses the 
employee, a detailed explanation of the basis for the action 
must be provided. This notice must also inform the employee 
of the right to appeal the decision in accordance with the 
provisions of section 4-07-20.1-03. 

The appointing authority shall determine the method of delivery that 
best guarantees the employeels receipt of the final action notice. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

CHAPTER 4-87-28 

4-87-28-81. Scope of chapter. This chapter applies to all state 
and local government agencies, departments, institutions, and boards and 
commissions that employ etass~f~ea-e~teyees,-exee~t-tAese-~Ast~t~t~eAs 
~A-tAe-~A~veFs~ty-system~--Aaa~t~eAatty;-tA~s-eAa~teF-a~~t~es--te--tAese 
ageAe~es--ef-teeat-geveFAmeAt-tAat-e~tey individuals wAese in positions 
aFe classified by the central personnel division. 

H;story: Effective May 1, 1994; amended effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 

4-87-28-82. Requ;rements for gr;evance procedures. 
department, institution, board, and commission subject to 
shall establish internal grievance procedures that 
following: 

Each agency, 
this chapter 
include the 

1. tAe--~se-ef-a-staA8aF8-gF~evaAee-feFm~ A provision that allows 
an employee to grieve an employer action of demotion, 
dismissal, suspension without pay, forced relocation, 
reduction-in-force, reprisal, or discrimination in employment. 
The provision must require the employee to begin the agency 
grievance procedure within fifteen working days from the date 
of notice of the employer action, except in the case of 
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reprisal. The provision must also require that in the case of 
reprisal the employee shall begin the agency grievance 
procedure within fifteen working days from the date of the 
reprisal action. 

2. Specific steps to be followed in processing the grievance, aAe 
limitations on the amount of time the parties have to respond~ 
and any procedures for extending time limitations. 

3. A requirement that the parties must respond to the issues 
raised in the grievance. 

4. A method of counting time that is in working days. 

5. Provisions that allow an employee a reasonable amount of time 
to process a grievance without loss of pay during regular 
working hours. 

6. A provision allowing a waiver of the agency grievance 
procedure by mutual agreement of .the employee and appointing 
authority. The provision must require the agreement to be 
signed by both parties within fifteen working days of the 
employer action. 

7. An option that if the appointing authority misses an 
established deadline in the grievance procedure, the grievance 
may be advanced to the next step. 

8. The use of a standard grievance form. 

History: Effective May 1, 1994; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 

4-07-20-03. Absence of established written agency grievance 
procedure. In the absence of an established written agency grievance 
procedure, the aggrieved employee may appeal an employer action as 
covered in subsection 1 of section 4-07-20.1-02 and section 4-07-20.2-04 
directly to the central personnel division by following the applicable 
appeal procedures outlined in section 4-07-20.1-08 or 4-07-20.2-07. The 
central personnel division shall act upon the appeal in the same manner 
as an appeal processed through an agency grievance procedure. This 
avenue of appeal does not negate the requirements for an agency 
grievance procedure. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1), 54-44.3-12.2 

STAFF COMMENT: Chapter 4-07-20.1 and 4-07-20.2 contain all new material 
but are not underscored so as to improve readability. 
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Section 
4-07-20.1-01 
4-07-20.1-02 
4-07-20.1-03 

4-07-20.1-04 

4-07-20.1-05 
4-07-20.1-06 

4-07-20.1-07 
4-07-20.1-08 

4-97-29.1-91. 
employees. 

CHAPTER 4-97-29.1 
APPEALS OF EMPLOYER ACTIONS 

Scope of Chapter 
Definitions 
A Regular Employee May File a Grievance 

Regarding an Employer Action 
Commencement of Agency Grievance Procedure -

Time Limitations 
Waiver of Agency Grievance Procedure 
A Regular Employee May Appeal to the Central 

Personnel Division 
Limitations for Reduction-in-Force Appeal 
Procedure for Appeal to the Central Personnel 

Division 

Scope of chapter. This chapter applies to regular 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.1-92. Definitions. The terms used throughout this 
chapter have the same meaning as in North Dakota Century Code chapter 
54-44.3, except: 

1. 11 Employer action 11 means an action taken by an appointing 
authority that affects a regular employee through a demotion, 
dismissal, suspension without pay, forced relocation, 
reduction-in-force, or reprisal. 

2. 11 Forced relocation 11 means the involuntary transfer or 
reassignment of a regular employee from one work location in 
the state to another work location in the state that requires 
the employee to move to a different place of residence. 

3. 11 Reduction-in-force 11 means the loss of employment by a regular 
employee as a result of a reduction in funding, lack of work, 
curtailment of work, or reorganization. 

4. 11 Regular employee 11 means 
probationary period and who 
by the central personnel 
action occurred. 

a person who has completed the 
is or was in a position classified 
division at the time the employer 

5. 11 Reprisal 11 means an unfavorable employment-related action 
taken against a regular employee by an appointing authority 
for appealing to the central personnel division or the state 
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personnel board; for exercising the employee•s rights under 
the Public Employees Relations Act of 1985, North Dakota 
Century Code chapter 34-11.1; for testifying before a 
legislative committee; or for requesting timely assistance 
under the employee assistance program. 

6. 11 Waiver 11 means a written agreement between a regular employee 
and the appointing authority not to proceed with the agency 
grievance procedure and to permit an appeal to be made 
directly to the central personnel division. 

7. 11 Working days 11 means Monday through Friday exclusive of 
holidays. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-87-28.1-83. A regular employee may file a grievance regarding 
an employer action. A regular employee may, in accordance with the 
respective agency•s grievance procedure, file a grievance regarding 
demotion, dismissal, suspension without pay, forced relocation, 
reduction-in-force, or reprisal. A grievance must be processed through 
the agency grievance procedure prior to submitting an appeal to the 
central personnel division, unless a waiver is agreed upon as provided 
for in section 4-07-20.1-05. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-87-28.1-84. Commencement of agency grievance procedure - Time 
limitations. The employee shall begin the agency grievance procedure 
within fifteen working days from the date of notice of the employer 
action, except in the case of reprisal. The employee grieving reprisal 
action shall begin the agency grievance procedure within fifteen working 
days from the date of the action. Failure to begin the procedure within 
time limitations may cause the employee to lose the right to appeal to 
the central personnel division. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-87-28.1-85. Waiver of agency grievance procedure. A waiver of 
the agency grievance procedure is allowed by mutual agreement of the 
employee and appointing authority. The waiver must be signed by both 
parties within fifteen working days of the employer action. Upon 
obtaining the waiver, the employee may appeal directly to the central 
personnel division in accordance with section 4-07-20.1-08. 
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H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.1-96. A regular employee may appeal to the central 
personnel d;v;s;on. A regular employee may appeal an employer action to 
the central personnel division if: 

1. The employee has processed a grievance through the agency 
grievance procedure and is dissatisfied with the result; 

2. The employee and the appointing authority have agreed to a 
waiver of the agency grievance procedure; or 

3. The agency has not established a grievance procedure or has 
failed to respond to a grievance in a timely manner. 

H;story: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.1-97. Limitations for reduction-in-force appeal. A 
reduction-in-force appeal may be made only on the basis that the factors 
required by section 4-07-11-03 were not followed or that the 
reduction-in-force was conducted in a discriminatory manner that would 
violate the state•s policy against discrimination as stated in North 
Dakota Century Code section 14-02.4-01. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.1-98. Procedure for appeal to the central personnel 
divis;on. 

1. The employee shall file the properly completed prescribed 
appeal form with the director, central personnel division. 
The appeal form must be delivered, mailed, or transmitted by 
facsimile and must be received in the central personnel 
division office by five p.m. within fifteen working days of 
service of the notice of results of the agency grievance 
procedure or within fifteen working days from the date of the 
waiver. The date of service of the notice shall be considered 
to be the date the notice was mailed or actual notice. The 
agency shall prepare a certificate of mailing or a certificate 
or admission of delivery in person to show proof of the date 
of mailing or actual delivery. 

2. The director, central personnel division, shall within two 
working days submit a written request to the director, office 
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of administrative hearings, to conduct a hearing on behalf of 
the division and shall forward a copy of the appeal form to 
the appointing authority. 

3. The administrative law judge shall initially consider whether 
the appeal was filed within required time limitations. If the 
administrative law judge determines the time limitations have 
not been met, the administrative law judge shall prepare 
findings of fact and conclusions of law, if appropriate; issue 
a final decision dismissing the appeal; and provide a copy of 
them to the parties. 

4. The administrative law judge . shall consider whether the 
central personnel division has jurisdiction over the subject 
matter of the appeal and whether all rules and regulations 
were followed in the grievance process. If the administrative 
law judge is unable to establish whether the central personnel 
division has jurisdiction over the subject matter of the 
appeal or whether the appropriate rules were followed, a 
hearing may be conducted to ascertain the facts related to 
those issues. 

5. If the administrative law judge determines that the division 
does not have jurisdiction in the matter of the appeal, the 
administrative law judge shall prepare findings of fact and 
conclusions of law, if appropriate; issue a final decision 
dismissing the appeal; and provide a copy of them to the 
parties. 

6. If it is determined that the division has jurisdiction over 
the appeal, the administrative law judge shall schedule a 
hearing. The administrative law judge shall conduct the 
hearing and related proceedings, receive evidence related to 
the issues, prepare findings of fact and conclusions of law, 
and issue a final decision. 

7. The administrative law judge shall notify the employee and the 
appointing authority of the final decision by sending each of 
them a copy of the findings of fact, conclusions of law, and 
final decision. Notification shall be accomplished in the 
same manner as for notification of final orders required by 
North Dakota Century Code section 28-32-13. The parties shall 
implement the final decision within any time periods specified 
by the administrative law judge. 

8. The administrative law judge shall return the completed appeal 
file to the central personnel division. 

9. Any party to the appeal may review the recordings of the 
hearing by making a request to the central personnel division. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
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law Implemented: NDCC 54-44.3-12.2 

Section 
4-07-20.2-01 
4-07-20.2-02 
4-07-20.2-03 
4-07-20.2-04 

4-07-20.2-05 

4-07-20.2-06 
4-07-20.2-07 

CHAPTER 4-97-29.2 
APPEALS OF DISCRIMINATION 

Scope of Chapter 
Definitions 
Statutory Definitions 
Applicants or Regular Employees May Appeal 

Discrimination in Employment 
A Regular Employee Shall File an Agency Grievance 

Prior to Appeal to Central Personnel Division 
Waiver of Agency Grievance Procedure 
Procedure for Appeal to the Central Personnel 

Division 

4-97-29.2-91. Scope of chapter. This chapter applies to 
applicants for positions classified by the central personnel division 
and regular employees who want to appeal discrimination in employment 
because of race, color, religion, sex, national origin, age, the 
presence of any mental or physical disability, status with respect to 
marriage or public assistance, participation in lawful activity off the 
employer's premises during nonworking hours which is not in direct 
conflict with the essential business-related interests of the employer, 
or political opinions or affiliations. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
law Implemented: NDCC 54-44.3-12.2 

4-97-29.2-92. Definitions. The terms used throughout this 
chapter have the same meaning as in North Dakota Century Code chapter 
54-44.3, except: 

1. 11 Applicant" means a person who has applied for a position 
classified by the central personnel division and who has 
complied with the application procedures required by the 
employing agency. 

2. 11 Regular employee.. means a person who has completed the 
probationary period and who is or was in a position classified 
by the central personnel division at the time the alleged 
action occurred. 
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3. 11 Working days 11 means Monday through Friday exclusive of 
holidays. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.2-93. Statutory def;n;t;ons. Unless otherwise defined, 
or made inappropriate by context, all words used in this chapter have 
meanings given to them under North Dakota Century Code chapter 14-02.4. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.2-94. Appl;cants or regular employees may appeal 
d;scr;m;nat;on ;n employment. Applicants for positions classified by 
the central personnel division and regular employees may appeal 
discrimination in employment .because of race, color, religion, sex, 
national origin, age, the presence of any mental or physical disability, 
status with respect to marriage or public assistance, participation in 
lawful activity off the employer•s premises during nonworking hours 
which is not in direct conflict with the essential business-related 
interests of the employer, or political opinions or affiliations. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.2-95. A regular employee shall f;le an agency gr;evance 
pr;or to appeal to the central personnel d;v;s;on. A regular employee 
shall file an agency grievance prior to submitting an appeal to the 
central personnel division for an appeal hearing, unless a waiver is 
granted as provided for in section 4-07-20.2-06. The employee shall 
begin the agency grievance procedure within fifteen working days from 
the date of the alleged discriminatory action. Failure to begin the 
procedure within time limitations may cause the employee to lose the 
right to appeal to the central personnel division. If an agency does 
not have an established written grievance procedure, the employee shall 
submit the appeal to the central personnel division within fifteen 
workings days from the date of the alleged discriminatory action. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.2-96. wa;ver of agency gr;evance procedure. A waiver of 
the agency grievance procedure is allowed by mutual agreement of the 
employee and appointing authority. The waiver must be signed by both 
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parties within fifteen working days of the alleged discriminatory 
action. Upon obtaining the waiver, the employee may appeal directly to 
the central personnel division in accordance with section 4-07-20.2-07. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

4-97-29.2-97. Procedure for appeal to the central personnel 
dhh;on. 

1. The employee shall file the properly completed prescribed 
appeal form with the director, central personnel division. 
The appeal form must be delivered, mailed, or transmitted by 
facsimile and must be received in the central personnel 
division office by five p.m. within fifteen working days of 
service of the notice of . results of the agency grievance 
procedure or within fifteen working days from the date of the 
waiver. The date of service of the notice shall be considered 
to be the date the notice was mailed or actual notice. The 
agency shall prepare a certificate of mailing or a certificate 
or admission of delivery in person to show proof of the date 
of mailing or actual delivery. An applicant shall file the 
appeal form by delivery, mail, or transmittal by facsimile, 
and the form must be received in the central personnel 
division office by five p.m. within fifteen working days of 
the alleged discriminatory action. 

2. The director, central personnel division, shall within two 
working days submit a written request to the director, office 
of administrative hearings, to conduct a hearing on behalf of 
the division and shall forward a copy of the appeal form to 
the affected appointing authority. 

3. The administrative law judge shall initially consider whether 
the appeal was filed within required time limitations. If the 
administrative law judge determines the time limitations have 
not been met, the administrative law judge shall prepare 
findings of fact and conclusions of law, if appropriate; issue 
a final decision dismissing the appeal; and provide a copy of 
them to the parties. 

4. The administrative law judge shall consider whether the 
central personnel division has jurisdiction over the subject 
matter of the appeal and whether all rules and regulations 
were followed in the grievance process. If the administrative 
law judge is unable to establish whether the central personnel 
division has jurisdiction over the subject matter of the 
appeal or whether the appropriate rules were followed, a 
hearing may be conducted to ascertain the facts related to 
those issues. 

42 



5. If the administrative law judge determines that the division 
does not have jurisdiction in the matter of the appeal, the 
administrative law judge shall prepare findings of fact and 
conclusions of law, if appropriate; issue a final decision 
dismissing the appeal; and provide a copy of them to the 
parties. 

6. If i t is determined that the division has jurisdicti on over 
the appeal, the administrative law judge shall schedule a 
hearing. The administrative law judge shall conduct the 
hearing and related proceedings, receive evidence related to 
the issues, prepare findings of fact and conclusions of law, 
and issue a final decision. 

7. The administrative law judge shall notify the employee or the 
applicant and the affected appointing authority of the final 
decision by sending each of them the findings of fact, 
conclusions of law, and final decision. Notification shall be 
accomplished in the same manner as for notification of fina l 
orders required by North Dakota Century Code section 28-32-13. 
The parties shall implement the final decision wi thin any time 
periods specified by the administrative law judge. 

8. The administrative law judge shall return the completed appeal 
file to the central personnel division. 

9. Any party to the appeal may review the recordings of the 
hearing by making a request to the central personnel division. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-12(1) 
Law Implemented: NDCC 54-44.3-12.2 

CHAPTER 4-97-21 

4-97-21-91. Scope of chapter. This chapter applies to al l state 
and local government agencies, departments, institutions, and boards and 
commissions that employ etass~f~ea-e~teyees;-eMee~t-t~ese-~Ast~tHt~eAs 
~A-t~e-HA~veFs~ty-syste~~--Aaa~t~eAatty;-t~~s-e~a~teF-a~~t~es--te--t~ese 
ageAe~es--ef-teeat-geveFA~eAt-t~at-e~tey individuals w~ese in positions 
aFe classified by the central personnel division. ---

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 
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4-87-21-82. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapter 54-44.3, 
except "alternative dispute resolution" means a method of resolving 
disputes, outside the grievance process, that involves a neutral person 
to assist in identifying issues, developing options, and arriving at a 
sett+emeAt-tRat-~s-agFeeae+e-te-tRe-~aFt~e~~aAts-tRFe~gR-tRe-~se-ef--eAe 
eF-meFe-a~~Fe~F~ate-teeRA~~~es resolution. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-21-83. Alternative dispute resolution. Alternative dispute 
resolution may be used to sett+e resolve disputes that occur within an 
agency. BetR--tRe--ageAey--a~~e~At~Ag--a~tReF~ty--aAa--tRe--~Aa~v~a~a+ 
e~+eyee All parties involved in the dispute must agree to the use of 
alternative dispute resolution prior to using the method. tf-e~tReF-tRe 
a~~e~At~Ag-a~tReF~ty-eF-tRe-em~+eyee-ae-Aet--agFee--te--~se--a+teFAat~ve 
a~s~~te-Feset~t~eA;-tReA-tRe-metRea-may-Aet-ee-~sea~ 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

4-87-21-84. Grievance time limits suspended. During the time 
period when the agency appointing authority and the employee involved in 
a dispute are utilizing alternative dispute resolution, the time limits 
of the internal agency grievance procedure must be suspended. If a 
sett+emeAt resolution is not agreed to by the participants at the 
conclusion of the resolution process, then the time limits of the agency 
grievance procedure must be activated. The alternative dispute 
resolution process facilitator shall determine the date of conclusion of 
the resolution process and notify the parties. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-44.3-12 
Law Implemented: NDCC 54-44.3-12(1) 

CHAPTER 4-87-22 

4-87-22-81. Scope of chapter. tR~s--eRa~teF--a~~+~es--te-a++ 
a~~+~eaAts-wRe-a~~+y-feF-~es~t~eAs-~A--ageAe~es--eeveFea--ey--tRe--NeFtR 
Qaketa--meF~t--system--aAa--te--a++-ageAe~es;-ae~aFtmeAts;-~Ast~t~t~eAs; 
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aeaPSS;-€9~~SS~9AS;-aA8-~et~t~eat-S~BS~Y~S~9AS-Pe~~~pea-te-ee~ty--w~tR 
staAaaPas--feP--a--mep~t--system--ef-~ePseAAet-aam~A~stPat~eA~ Repealed 
effective November 1, 1996. 

History: EffeEt~ve-Se~temaeP-±;-±992t-ameAaea-effeet~ve-d~ty-±;-±996~ 
General Authority: N966-64-42-93;-64-44~3-±2 
Law Implemented: N966-64-42-93;-64-44~3-±2 

4-97-22-92. . Definitions. tRe-tePms-~sea-tRPe~§Re~t-tR~s-eRa~teP 
Rave-tRe-same-meaA~Ag-as-~A-NePtR-9aketa-6eAt~Py-6eae-eRa~tePs-64-42-aA8 
64-44~3;-eMee~tt 

±~--ll6tes~Ag--aatell--meaAs-a-aate-afteP-wR~eR-a~~t~eat~eAs-w~tt-Ae 
t&A§eP-ae-aeee~tea-feP-a-s~eE~f~e-vaeaAey~ 

2~--ll~Aaepf~ttll--meaAs--te-f~tt-a-etass~f~ea-~es~t~eA-ay-e~+ey~A§ 
aA--tAatvta~at--tA--a--teweP--teve+--e+ass---tRaA---ePt§tAatty 
aAAe~AEea~ 

3~--llVaeaAEy-aAAe~AEemeAtll-meaAs-aA-aAAe~AeemeAt-tRat-a-~aPttE~taP 
~esttteA-~s-vaeaAt-aAa-tRat-tRe-a~~etAttA§--a~tRePtty--tAteAas 
te--PeeP~tt--te--f~tt--tt~ Superseded by section 4-07-05-01.1 
effective November 1, 1996. 

History: EffeEt~ve-Se~temaeP-±;-±992t-ameAaea-effeEt~ve-d~ty-±;-±996~ 
General Authority: N966-64-42-93;-64-44~3-±2 
Law Implemented: N966-64-42-93;-64-44~3-±2 

4-97-22-93. Requirements. EaER-vaEaAey-aAAe~AeemeAt-m~st-~Aet~ae 
tRe-fett9WtA§-tAfePmatt9At 

3~--SataPy-PaAge~ 

4~--6testAg-aate~ 

6~--t9€att9A-ef-~es~tteA~ 

6~--A~~ttEat~eA-~Peeea~Pes~ 

7~--s~~apy-ef-wePk~ 

8~--MtAtffi~ffi-~~at~f~Eat~eAS-aAa-s~ee~at-Pe~~~PemeAts~ 

9~--ty~e-ef-PeEP~~tmeAt~ 

a~--fAtePAat-~A~t-~esttA§~ 
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a~--tR~eFRat-a§eRey-~eS~tA§~ 

e~--~x~eFRat~ Superseded by section 4-07-05-08 effective 
November 1, 1996. 

History: Effee~tve-Se~~effiaeF-l;-l992t-affieRaea-effee~tve-d~ty-l;-l996~ 
General Authority: NBGG-54-42-93;-54-44~3-12 
Law Implemented: NBG6-54-42-93;-54-44~3-12 

4-97-22-94. Minimum qualifications. 

1~--tf--aR--a~~9tRttRg--a~~A9Ft~y-wtsAeS-~9-€9RStBeF-~RBeFfttttR§; 
~Ae--a~~etR~tRg--a~~AeFt~y---sAatt---tRet~ae---~Ae---fettewtR§ 
tRf9Fffia~t9R-tR-~Ae-ffitRtffi~ffi-~~attftea~t9RS-S~a~effieR~Sf 

2~--QRee--a--~est~teR-Aas-aeeR-aaveF~tsea;-aR-a~~etRttR§-a~~AeFtty 
ffiay-Re~-eAaRge-~Ae-ffitRtffi~ffi-~~attftea~teRs-eF-~Ae-etestR§--aa~e 
wt~Ae~~---FeaaveF~tstRg---~Ae--~est~teR~ Repealed effective 
November 1, 1996. 

History: ~ffee~tve-Se~teffiBeF-1;-1992t-affieAaee-effee~tve-d~ty-1;-1995~-­
General Authority: NBGG-54-42-93;-64-44~3-12 
Law Implemented: NBG6-54-42-93;-54-44~3-12 

4-97-22-96. Vacancy announcements. 

l~--A--vaeaRey-aRRe~ReeffieR~-ffiay-Ae~-eeR~atR-ffitRtffi~ffi-~~attftea~teRs 
~Aa~-aFe-tess-~AaR-~Ae-es~aattsAee-ffitRtffi~ffi--~~attftea~teAs--eR 
~Ae--etass--s~eetftea~teA;--8~~-~Aey-ffiay-eeR~atR-ffieFe-s~eetfte 
Fe~~tFeffieR~s~ 

2~--WAeA---aeveF~tstRg---feF---Fe~~tFee--ee~ea~teR--eR--a--vaeaRey 
aRR9~R€effieR~;-aR-a~~9~R~tR§-a~~A9Ft~y-ffiayf 

a~--NaFFew-~Ae-FaRge-ef-a~~Fe~Fta~e-eegFees~ 

a~--S~eetfy--tAe--aeat~teRat-~Fa~R~R§-9F-ex~eF~eRee-Reeaea-feF 
weFk~R§-~A-aR-~~~eF-tevet-ef-a-e+ass-seF~es~ 

3~--AR--a~~e~R~~R§-a~~AeFt~y-ffiay-Re~-~se-~Re-~eFffis-ll~Ae-e~~~vateR~ 
efll-ep-lle~~tvateA~-~ell-~A--~Ae--ffi~Rtffi~ffi--~~at~ftea~~eRs--eA--a 
vaeaRey-aRRB~ReeffieR~~ 

4~--AR--a~~e~R~tR§--a~~AeF~~y--sAa++-aef~Re-~Ae-~y~e-aRe-+eRgtA-ef 
ex~eF~eRee--~Aa~--s~estt~~tes--feF--a--eet+ege--aegFee;--~f--a 
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s~est~t~t~eA--stateffieAt--~s-~see-~A-tAe-ffi~A~ffi~ffi-~~at~f~eat~eAs 
ef-tAe-etass-s~ee~f~eat~eA~ 

S~--AA-a~~e~At~Ag-a~tAeF~ty-sRatt-eef~Ae-tRe-teFffiS-llFetatee-f~etell 
eF-llFetatee-ex~eF~eAeell-~f-~see-~A-tAe-ffi~A~ffi~ffi-~~at~f~eat~eAs~ 
Superseded by section 4-07-05-09 effective November 1, 1996. 

H;story: ~ffeet~ve-Se~teffiBeF-±;-±992t-affieAeee-effeet~ve-d~ty-±;-±99S~ 
General Author;ty: N9bb-S4-42-93;-S4-44~3-±2 
Law Implemented: N9bb·S4-42-93;-S4-44~3-±2 

4-97-22-97. Clos;ng date. AA--a~~t~eaAt--~ets-tAe-a~~t~eaete 
etes~Ag-eate-eA-a-vaeaAey-aAAe~AeemeAt-~f~ 

±~--tAe--a~~t~eat~eA--Feee~vee--~s--~estffiaFkee--eA--eF--eefeFe-tRe 
etes~Ag-eate~ 

2~--tRe--a~~t~eat~eA-~s-eet~veFee-eF-eteetFeA~eatty-tFaAsffi~ttee-te 
tRe-a~~Fe~F~ate-ageAey-eA-eF-ey-f~ve-~~ffi~--eA--tAe--aeveFt~see 
etes~Ag-eate~ Repealed effective November 1, 1996. 

H;story: ~ffeet~ve-Se~teffiBeF-±;-±992~ 
General Author;ty: N9bb-S4-42-93;-S4-44~3-±2 
Law Implemented: N9bb·S4-42-93;-S4-44~3-±2 

CHAPTER 4-97-23 

4-97-23-91. Scope of chapter. tR~s--eRa~teF--a~~t~es--te-att 
a~~t~eaAts-wRe-a~~ty-feF-~es~t~eAs-~A--ageAe~es--eeveFee--ey--tRe--NeFtR 
9aketa--~F~t--system--aAe--te--att-ageAe~es;-ee~aFt~Ats;-~Ast~t~t~eAs; 
eeaFSS;-€8ffiffi~SS~8AS;-aAe-~et~t~eat-S~BS~V~S~8AS-Fe~~~Fee-te-eeffi~ty--w~tR 
staAeaFes--feF--a--ffieF~t--systeffi--ef-~eFseAAet-aeffi~A~stFat~eA~ Repealed 
effective November 1, 1996. 

H;story: ~ffeet~ve-Se~teffiBeF-±;-±992t-affieAeee-effeet~ve-d~ty-±;-±99S~ 
General Author;ty: N9bb·S4-42-93;-S4-44~3 
Law Implemented: N9bb-S4-42-93;-S4-44~3-23 

4-97-23-92. Documentat;on requ;red. tRe-eee~ffieAtat~eA-Fe~~~Fee 
te-ee-s~effi~ttee-at-tAe-t~ffie-ef--ffiak~Ag--a~~t~eat~eA--te--s~estaAt~ate--a 
eta~ffi-feF-veteFaAsl-~FefeFeAee-~s-as-fettews~ 

±~--AA--a~~t~eaAt--eta~ffi~Ag--veteFaAsl--~FefeFeAee-sRatt-~Fev~ee-a 
ee~y-ef-Fe~eFt-ef-se~aFat~eA-99-2±4~ 
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2~--AA--a~~+~eaA~--e+a~~~Ag--e~saa+ee--ve~eFaAs!--~FefePeAee-sAa++ 
~Pev~ee-a-ee~y-ef-Pe~eF~-ef-se~aPa~~eA--99-2!4--aAe--a--+e~~eF 
+ess--~AaA--eAe--yeaF--e+e--fFe~--~Ae-ve~ePaAs!-ae~~A~s~Fa~~eA 
~Ae~ea~~A§-~Ae-ve~ePaA!s-e~saa~+~~y-s~a~~s~ 

3~--AA--a~~+~eaA~--e+a~~~Ag--ve~eFaAs!--~FefeFeAee--as-aA-et~§~a+e 
s~e~se-ef-a-eeeeasee-ve~eFaA--sAa++--~Fev~ee--a--ee~y--ef--~Ae 
~aFF~age--eeF~~f~ea~e;--~Ae--ve~ePaA!s--Fe~eF~--ef--se~aFa~~eA 
99-2!4;-aAe-~Ae-ve~ePaA!s-eea~A-eeFt~f~ea~e~ 

4~--AA--a~~+~eaA~--e+a~~~Ag--e~saa+ee--veteFaAs!--~FefePeAee-as-aA 
e+~g~a+e-s~e~se-ef-a-e~saa+ee-veteFaA-sAa++-~Fev~ee-a-ee~y--ef 
~Ae--~aPP~age--eeFt~f~eate;-tAe-ve~eFaA!s-Pe~eF~-ef-se~aFa~~eA 
99-2!4;-aAe-a-+etteF-+ess-tAaA-eAe-yeaF-e+e-fFe~-~Ae-ve~ePaAs! 
ae~~A~S~Fat~eA-~Ae~ea~~A§-tAe-veteFaA!s-e~saa~t~~y-stat~s~ 

6~--9ee~~eA~S--Fetat~A§-~e-veteFaAS!-~pefeFeAee-~~S~-ae-~es~~aFkee 
eA-eF-aefeFe-tAe-e+es~Ag-ea~e--eA--tAe--vaeaAey--aAAe~Aee~At~ 
Superseded by sections 4-07-05-07 and 4-07-05-08 effective 
November 1, 1996. 

H;story: Effee~~ve-Se~~e~aeF-i;-i992t-a~Aeee-effeet~ve-J~+y-i;-i996~ 
General Author;ty: N9~~-64-42-93;-64-44~3 
Law Implemented: N9~~-64-42-93;-64-44~3-23 

4-97-23-94. Exp;rat;on of documentat;on. 9~saa+ee--ve~eFaAs! 
~FefeFeAee--eee~~eAtat~eA--eM~~Fes--eAe--yeaF--fFe~--~Ae--ea~e--ef---tAe 
e~saa~+~ty-+e~~ep-fpe~-~Ae-vetePaAs!-ae~~A~S~Fa~~eA~ Repealed effective 
November 1, 1996. 

H;story: Effeet~ve-Se~te~aeP-i;-i992t-a~Aeee-effeet~ve-J~+y-i;-i99S~ 
General Author;ty: N9~~~64-42-93;-S4-44~3 
Law Implemented: N9~~-64-42-93;-64-44~3-23 

CHAPTER 4-97-24 

4-07-24-01.1. Definitions. The terms used throughout this 
chapter have the same meaning as those in North Dakota Century Code 
chapters 54-42 and 54-44.3, except 11 regular employee 11 means a person who 
has completed the probationary period and who is or was in a position 
classified by the central personnel division at the time the personnel 
action occurs. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 
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4-97-24-98. Merit system application appeals to the central 
personnel division. 

1. If an applicant is a AeA~Feeat~eAaFy--e~teyee--~A--tAe 
etass~f~ea-seFv~ee regular employee and does not agree with 
the response of the agency appointing authority, the applicant 
may further appeal the disqualification to the central 
personnel division. A letter of appeal must be addressed to 
the Director, Central Personnel Division, 600 East Boulevard 
Avenue, Bismarck, ND 58505-0120, and must be postmarked no 
later than fifteen working days from the date of the agency 
appointing authority's response to the appeal. The letter of 
appeal must specify the basis upon which the applicant relies 
to assert that the applicant meets the minimum qualifications 
for the position. 

2. Upon receipt of the appeal letter, the director, central 
personnel division, shall certify the appeal; and submit a 
written request to the director, office of administrative 
hearings, te-aes~§Aate-aA-aa~~A~stFat~ve-taw-j~a§e to conduct 
the hearing in accordance with this section. 

3. If the applicant and the appointing authority agree i n 
writing, an appeal taken under this section may be disposed of 
informally as provided in this subsection. The administrative 
law judge shall notify the applicant and the appointing 
authority to provide documentation upon which each relies to 
assert its position on the appeal. Each party may also 
provide a memorandum of support for its position and may 
request oral argument before the administrative law judge at 
the time it submits its memorandum. If either party requests 
oral argument before the administrative l aw judge, the 
administrative law judge shall notify the parties of the time, 
date, and location of the oral argument. After oral argument, 
if any, the administrative law judge shall issue findings of 
fact, conclusions of law, and a final order and provide them 
to the parties and the central personnel division. If the 
applicant and the appointing authority do not agree to 
informal disposition of the appeal, the administrative law 
judge shall conduct a hearing in accordance with this section. 
After the . hearing, the administrative law judge shall issue 
findings of fact, conclusions of law, and a final order and 
provide them to the parties and the central personnel 
division. 

History: Effective August 1, 1995; amended effective November 1, 1996. 
General Authority: NDCC 28-32-05.1, 54-42-03, 54-44.3-12 
Law Implemented: NDCC 28-32-05.1, 54-42-03, 54-44.3-12 
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CHAPTER 4-97-28 

4-97-28-92. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapters 54-42 and 
54-44.3 except: 

1. 11 Emergency status .. means a category of employment that applies 
to an individual employed as a result of unusual or unexpected 
conditions without regard to the normal open, competitive 
selection process and the duration of the employment does not 
exceed ninety working days. 

2. 11 Internal applicant 11 means an employee who has jaeFJHaAeAt 
regular, probationary, eF temporary merit system employment 
status within an agency;--eFi a previous employee who is 
eligible for reinstatement to an agency; or an individual who 
has completed a documented internship with the agency within 
the past two years. 

3. 11 Merit system exempt status 11 means a category of employment 
that applies to an individual employed in a nonclassified 
position without regard to the normal open, competitive 
selection process such as with seasonal or time-limited 
programs and for appointed officials. 

4. 11 PeFR!aReRt-stat~:~s!!-!fteaRs-a-eategeFy-ef-eR!J!teyFAeRt-tl:!at-ajajat~es 
te-aR-~Ra~v~a~:~a+-e~jateyea-~R-a-e+ass~f~ea--jaes~t~eR;--wl:!e--was 
se+eetea--feF-a-jaes~t~eR-eA-aR-ejaeR;-EeR!J!ei~t~ve-eas~s-aAa-wl:!e 
l:!as-s~:~eeessf~:~++y-eeR!J!tetea-tl:!e-s~M-~Atl:!-jaFeeat~eRaFy--jaeF~ea~ 

s~ 11 Probationary status 11 means a category of employment that 
applies to an individual employed in a classified position, 
who was selected for a position on an open, competitive basis 
and who has not yet completed the initial six-month 
probationary period. 

5. 11 Regular status 11 means a category of employment that applies 
to an individual employed in a classified position, who was 
selected for a position on an open, competitive basis and who 
has successfully completed the six-month probationary period. 

6. 11 Temporary status 11 means a category of employment that applies 
to an individual who was selected for a position on an open, 
competitive basis and is employed in a position that is 
specified as time-limited in duration. 

History: Effective September 1, 1992; amended effective July 1, 1995i 
November 1, 1996. 
General Authority: NDCC 54-42-03, 54-44.3 
Law Implemented: NDCC 54-42-03, 54-44.3 
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4-97-28-93. Merit system employment status - Exceptions. Each 
.employee of a merit system agency shall Aave be assigned employment 
status ~Aae~--tAe-me~~t-system; - exee~t-~Aa~v~a~a+s-~A-tAe-eatege~~es-ef 
me~~t-system-exe~t-e~-eme~geAey-stat~s to one of the categories defined 
in section 4-07-28-02. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-42-03, 54-44.3 
Law Implemented: NDCC 54-42-03, 54-44.3 

4-97-28-94. Extention of merit system coverage. If merit system 
coverage is extended to a program or agency, examination requirements, 
if applicable, are waived and each employee must be granted merit system 
employment status as follows: 

1. An employee who meets the minimum qualifications for the class 
and who has successfully completed a probationary period must 
be granted ~e~aAeAt regular status. 

2. An employee who meets the minimum qualifications for the class 
but who has not completed a probationary period must be 
granted probationary status. The employee may obtain 
~e~maAeAt regular status upon successful completion of the 
probationary period. 

3. An employee who does not meet the minimum qualifications for 
the class must be considered as Aet-Rav~Ag-stat~s in a merit 
system exempt status until the employee meets the minimum 
qualifications. The employee may obtain ~e~aAeAt regular 
status when the employee meets the minimum qualifications. 

History: Effective September 1, 1992; amended effective November 1, 
1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 

CHAPTER 4-97-39 

4-97-39-91. Scope of chapter. tR~s--eRa~te~--a~~+~es--te-a++ 
a~~+~eaAts-wRe-a~~+y-fe~-~es~t~eAs-~A--ageAe~es--eeve~ea--ey--tRe--Ne~tR 
9aketa--me~~t--system--aAa--te--a++-ageAe~es;-ae~a~tmeAts;-~Ast~t~t~eAs; 
8ea~aS;-€8ffiffi~SS~eAS;-aAa-~et~t~eat-S~Ba~v~s~eAS-~e~~~~ea-te-ee~ty--w~tR 
staAaa~as--fe~--a--me~~t--system--ef-~e~seAAet-aam~A~st~at~eA~ Repealed 
effective November 1, 1996. 

History: ~ffeet~ve-Se~temee~-l;-l992t-ameAaea-effeet~ve-d~ty-l;-1995~ 
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General Authority: NB€€-54-42-93;-54-44~3-12 
law Implemented: NB€€-54-42-93;-54-44~3-12 

4-87-38-82. Definitions. lAe-~eFffis-~sea-~RFe~§Re~~-~R~s-eAa~~eP 
Aave-~Ae-saffie-ffieaA~Ag-as-~A-NeP~R-9ake~a-€eA~~Py-€eae-eAa~~eFs-54-42-aAa 
54-44~3;--eMee~~---ll~peffie~~eAll--ffieaAs-a-~ePseRRe~-ae~~eR-~Ra~-Pes~~~s-~R 
~Re-aavaAeeffieA~-ef-aA-e~~eyee-~e-a-~es~~~eR-~A-a-a~ffePeR~-e+ass--wR~eR 
Aas---a---R~§ReP--~ay--gPaae--~RaR--~Re--e~~eyee!s--~Fev~e~s--~es~~~eA~ 
Superseded by subsection 1 of section 4-07-05-01.1 effective November 1, 
1996. 

History: ~ffee~~ve-Se~~effieeP-1;-1992~ 
General Authority: NB€€-54-42-93;-54-44~3-12 
law Implemented: NDCC 54-42-93;-54-44~3-12 

4-87-38-83. Requirements. AR--effi~+eyee--wRe--Aas--~eFffiaReR~; 
~Peea~~eRaFy;-eF-~effi~ePaFy-ffieF~~-sys~effi-effi~~eYffieR~-s~a~~s;--~s--e+~g~e+e 
feP--eeAstaePa~~eR-ey-aR-a~~e~R~~R§-a~~ReF~~y-feF-a-~Feffie~~eA-w~~R~A-~Re 
ageRey;-~f-eaeR-ef-~Re-fe~~ew~R§-Pe~~~FeffieR~s-aFe-ffie~t 

1~--lRe--e~+eyee--ffiee~s--~Re-ffi~R~ffi~ffi-~~a~~f~ea~~eRs-aRRe~Aeea-feP 
~Re-~es~~~eR~ 

2~--lRe-effi~+eyee-s~eeessf~~~y-ee~+e~es-aR-eMaffi~Ra~~eA-Pe~~~PeffieR~ 
s~ee~f~ea-ey-~Ae-e~~ey~Rg-ageRey;-~f-a~~+~eae+e~ Superseded 
by section 4-07-05-03 effective November 1, 1996. 

History: ~ffee~~ve-Se~~effieeF-1;-1992t-affieRaea-effee~tve-d~~y-1;-1995~ 
General Authority: NB€€-54-42-93;-54-44~3-12 
law Implemented: NB€€-54-42-93;-54-44~3-12 

CHAPTER 4-87-31 

4-87-31-81. Scope of chapter. tR~s--eRa~~eP--a~~+~es--~e-a++ 
a~~~~eaR~s-wRe-a~~+y-feF-~es~~~eRs-~R--ageRe~es--eevePea--ey--~Re--NeF~R 
9ake~a--ffieP~~--sys~effi--aRa--~e--a+~-ageRe~es;-ae~aF~ffieR~s;-~Rs~~~~~~eRs; 
eeaFSS;-£9ffiffi~SS~9RS;-aRa-~ef~~~ea~-S~Ba~v~s~eRS-Pe~~~Pea-~e-ee~+y--w~~R 
s~aRaaFas--feP--a--ffieF~~--systeffi--ef-~eFseRRe+-aeffi~R~s~Pa~~eR~ Repealed 
effective November 1, 1996. 

History: ~ffee~~ve-Se~~effiBeP-1;-1992t-affieReea-effee~~ve-d~+y-1;-1995~ 
General Authority: NB€€-54-42-93;-54-44~3-12 
law Implemented: NB€6-54-42-93;-54-44~3-12 
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4-97-31-92. Definitions. TAe-te~s-~sea-tAFe~§Ae~t-tA~s-eAa~teF 
Aave-tAe-same-meaR~R§-as-~R-NeFtA-Baketa-~eRt~Fy-~eae-eAa~teFs-54-42-aRa 
54-44~3,--eMee~t-lltFaRsfepll-meaRs-a-~eFseRRet-aet~eR-tAat-Fes~tts-~R-tAe 
Feass~§RmeRt-ef-aR-em~teyee-fFem-eRe-~es~t~eR-te--a--a~ffeFeRt--~es~t~eR 
tAat--Aas--tRe--same--eF--teweF--~ay--gFaae-tAaR-tAe-em~teyee~s-~Fev~e~s 
~es~t~eR-aRa-tAat-aees-Ret-Fes~tt-~R-a-aFeak-~R-seFv~ee~ Superseded by 
subsection 3 of section 4-07-05-01.1 effective November 1, 1996. 

History: Effeet~ve-Se~temaeF-1;-1992~ 
General Authority: NB~~-54-42-93;-54-44~3-12 
Law Implemented: NB~~-54-42-93,-54-44~3-12 

4-97-31-93. Requirements. AR--em~teyee--wAe--Aas--~e~aReRt; 
~Feaat~eAaFy;-eF-te~eFaFy-meF~t-system-e~teymeAt-stat~s,--~s--et~§~Bte 
feF--E8AS~aeFat~eR--By-aR-a~~8~At~A§-a~tA8F~ty-feF-a-tFaRSfeF-W~tA~A-tAe 
ageAey,-~f-eaeA-ef-tAe-fettew~A§-Fe~~~FemeAts-aFe-mett 

±~--TAe--e~teyee--meets--tAe-m~A~m~m-~~at~f~eat~eAs-aRAe~Aeea-feF 
tAe-~es~t~eA~ 

2~--TAe-e~teyee-s~eeessf~+ty-eem~+etes-aR-eMam~Rat~eR-Fe~~~FemeRt 
s~ee~f~ea-ay-tAe-e~tey~A§-a§eRey,-~f-a~~t~eaate~ Superseded 
by section 4-07-05-03 effective November 1, 1996. 

History: Effeet~ve-Se~temaeF-l;-1992t-ameRaea-effeet~ve-d~ty-1,-1995~ 
General Authority: NB~~-54-42-93,-54-44~3-12 
Law Implemented: NB~~-54-42-93;-54-44~3-12 

CHAPTER 4-97-32 

MERIT SYSTEM RECLASSIFICATIONS 

[Superseded by section 4-07-03-10.2 effective November 1, 1996] 

CHAPTER 4-97-33 

4-97-33-91. Scope of chapter. tA~s--eAa~teF--a~~t~es--te-att 
a~~t~EaAts-wAe-a~~+y-feF-~es~t~eAs-~A--ageRe~es--eeveFea--ay--tAe--NeFtA 
Baketa--meF~t--system--aAa--te--att-a§eRe~es,-ae~aFtmeRts;-~Rst~t~t~eRs; 
B8aFSS;-E8ffiffi~S5~8RS;-aRa-~et~t~Eat-S~BS~V~S~8RS-Fe~~~Fea-te-eem~ty--w~tA 
staRaaFas--feF--a--meF~t--system--ef-~eFseAAet-aam~R~StFat~eR~ Repealed 
effective November 1, 1996. 

History: Effeet~ve-Se~temaeF-1;-1992t-ameRaea-effeet~ve-d~ty-l,-1995~ 
General Authority: NB~~-54-42-93;-54-44~3-12 
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Law Implemented: NS€€-54-42-93;-54-44~3-±2 

4-97-33-92. Definitions. ~Re-teFffis-~sea-tRFe~gRe~t-tR~s-eRa~teF 
Rave-tRe-saffie-ffieaA~Ag-as-~A-NeFtR-9aketa-€eAt~Fy-€eae-eRa~teFs-54-42-aA8 
54-44~3;--eMee~t--llpe~AstateffieAtll-ffieaAs-a-~eFseAAet-aet~eA-tRat-~Avetves 
tRe-Feeffi~teymeAt-ef-a-~Fev~e~s-e~teyee-wRe-Fes~gAea--eF--was--se~aFatea 
wR~te-~A-geea-staAa~A§-~A-a-~es~t~eA-w~tR~A-tRFee-yeaFs-fFeffi-tRe-aate-ef 
tRe-effi~teyee!s-~F~eF-se~aFat~eA~ Superseded by subsection 2 of section 
4-07-05-01.1 effective November 1. 1996. 

History: ~ffeet~ve-Se~teffieeF-±;-±992~ 
General Authority: NS€€-54-42-93;-54-44~3-±2 
Law Implemented: NS€€-54-42-93;-54-44~3-±2 

4-97-33-93. Requirements. A-feFffieF-e~teyee-wRe-~Fev~e~sty-Raa 
~eFffiaAeAt;--~Feeat~eAaFy;--eF---teffi~eFaFy---stat~s---~s---et~§~Bte---feF 
eeAs~aeFat~eA--ey--aA--a~~e~At~Ag-a~tReF~ty-feF-Fe~AstateffieAt-w~tR~A-tRe 
ageAey;-~f-eaeR-ef-tRe-fettew~A§-Fe~~~FeffieAts-aFe-ffiett 

±~--~Re--effi~teyee--ffieets--tRe-ffi~A~ffi~ffi-~~at~f~eat~eAs-aAAe~Aeea-feF 
tRe-~es~t~eA~ 

2~--~Re-e~teyee-s~eeessf~tty-ee~tetes-aA-eMaffi~Aat~eA-Fe~~~FeffieAt 
s~ee~f~ea-ey-tRe-effi~tey~Ag-ageAey;-~f-a~~t~eaete~ Superseded 
by section 4-07-05-02.1 effective November 1. 1996. 

History: ~ffeet~ve-Se~teffiBeF-±;-±992t-affieA8e8-effeet~ve-d~ty-±;-±995~ 
General Authority: NS€€-54-42-93;-54-44~3-±2 
Law Implemented: NS€€-54-42-93;-54-44~3-±2 

4-97-33-94. Employment status upon reinstatement. 
effi~teyee-wRe-~s-Fe~Astatea-sRatt-seFve-a-~Feeat~eAaFy-~eF~ea~ 
effective November 1. 1996. 

History: ~ffeet~ve-Se~teffieeF-±;-±992~ 
General Authority: NQ€€-54-42-93;-54-44~3-±2 
Law Implemented: NS€€-54-42-93;-54-44~3-±2 

CHAPTER 4-97-34 

A-~Fev~e~s 
Repealed 

4-97-34-91. Scope of chapter. This chapter applies to all 
a~~t~eaAts-wRe-a~~ty-feF-~es~t~eAs-~A agencies covered by the North 
Dakota merit system and to all agencies, departments, institutions, 
boards, commissions, and political subdivisions required to comply with 
standards for a merit system of personnel administration. 
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History: Effective September 1, 1992; amended effective July 1, 1995i 
November 1, 1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 

4-97-34-93. Oversight and audit procedures. The central 
personnel division shall conduct ~eF~ee~e annual audits or oversight 
reviews of the policies, procedures, and practices for the following 
purposes: 

1. To ensure compliance with the federal merit system principles. 

2. To respond to any complaint relating to an agency's 
recruitment, selection, or employment procedures. 

The reviews may consist of, but not limited to, a periodic or selective 
audit of payroll records, personnel records, or other employment related 
records. The central personnel division shall provide a notice of ten 
working days prior to an audit or oversight review, unless the audit or 
review is the result of a complaint provided for in subsection 2. 

History: Effective July 1, 1995; amended effective November 1, 1996. 
General Authority: NDCC 54-42-03, 54-44.3-12 
Law Implemented: NDCC 54-42-03, 54-44.3-12 
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TITLE 39 

Game and Fish Department 
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JANUARY 1997 

CHAPTER 39-94-93 

39-94-93-91. License required - Licensing requirements. A. 
li cense is required for any person to act as a hunting or fishing guide 
or outfitter. Any person who violates this section is guilty of a 
noncriminal offense and shall pay a two hundred fifty dollar fee. Any 
resident who applies to become licensed as a guide or outfitter or who 
applies to renew a previously issued guide or outfitter's license shall 
provide the following information to the director: 

1. Proof that the applicant is covered by general l iability 
insurance against loss or expense due to accident or injury 
from guiding or outfitting services, at a minimum of one 
hundred thousand/three hundred thousand dollars aggregate per 
incident; 

2. For any license effective after Decmember 31, 1998, proof that 
the applicant is currently certified in adult cardiopulmonary 
resuscitation or i ts equivalent; 

3. For any license effective after December 31, 1998, proof that 
the applicant is currently certified in standard first aid or 
its equivalent; and 

4. Any other relevant information the director requires relating 
to fitness or ability of applicant to act as a hunting or 
fishing guide or outfitter. 

History: Amended effective April 1, 1986; September 1, 1989; January 1, 
1997 . 
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General Authority: NDCC 20.1-02-05 
Law Implemented: NDCC 20.1-02-05 

38-84-83-82. Fee and residence. ~~eA-a~~t~eat~eA-as-~Fev~aea-ey 
tRe-game-aAa-f~sR-ee~~ss~eAeF-aAa-~aYffieAt-ef-tRe-a~~Fe~F~ate--fee;--aAy 
~eFseA--Rav~Ag-ma~Ata~Aea-a-Fes~aeAee-~A-NeFtR-Baketa-aAa-Rav~Ag-Fes~aea 
~A-NeFtR-Baketa-feF-tRe-s~x-meAtR-~eF~ea-~~ea~atety-~Feeea~A§-tRe--aate 
ef--tRe--a~~t~eat~eA--may-ee-t~eeAsea-te-aet-as-a-g~~ae-eF-e~tf~tteF-aAa 
eRaFge-fees-feF--s~eR--seFv~ee--~A--NeFtR--Qaketa~ Repealed effective 
January 1, 1997. 

History: AffieAaea-effeet~ve-QeeemeeF-1;-1982~ 
General Authority: NQ€€-29~1-91-92;-29~1-91-95 
Law Implemented: NQ€€-29~1-93-12 

38-84-83-85. License inspection. The license shall be subject to 
inspection at any time by the ee~~ss~eAeF director or any of the 
ee~~ss~eAeF~s director•s authorized personnel or by any law enforcement 
officer. 

History: Amended effective January 1, 1997. 
General Authority: NDCC 20.1-02-05 
Law Implemented: NDCC 20.1-02-05 

38-84-83-87. Advance charge list. AAy--t~eeAsea--g~~ae--eF 
e~tf~tteF;-~F~eF-te-eeAs~~t~eA-ef-eeAtFaet-feF-seFv~ee;-sRatt--f~FA~SR 
te--eaeR-et~eAt-a-~F~Atea-feFm-t~st~A§-~A-aeta~t-att-aets-ef-seFv~ee-aAa 
aAy-etReF-aeee~eaat~eAs-wR~eR-tRe-g~~ae-eF-e~tf~tteF-w~tt--~Fev~ae--feF 
tRe--fee--Feee~vea;--aAa--s~eR-feFm-sRatt-s~ee~fy~tRe-eRaFge-~eF-aay-feF 
s~eR-seFv~ee-eF-aeee~aat~eAs~ Repealed effective January 1, 1997. 

General Authority: NQ€€-29~1-92-95 
Law Implemented: NQ€€-29~1-92-95 

38-84-83-88. Receipt required. AAy-t~eeAsea-g~~ae-eP-e~tf~tteP; 
~~eA-~aymeAt-Feee~vea-fep-sePv~ee;-sRatt-~~a~atety--tReFeeA--~ss~e--te 
tRe--~ayee--a--Feee~~t--sRew~Ag--tRe--ame~At-Feee~vea-aAa-sRatt-~Aa~eate 
tReFeeA-llfeF-§~~ae-seFv~eell-aAa-tRe-~eF~ea-feP--wR~eR--tRe--seFv~ee--was 
FeA8eFe8;--aA8--tRe--Feee~~t--sRatt--8eaP--tRe--g~~ae~s--eF--e~tf~tteF~s 
s~gAat~Fe;-ee~tete-~eFmaAeAt-aaaFess-aAS-tRe-A~meeF-ef-tRe--g~~ae~s--eF 
e~tf~tteF~s-t~eeAse~ Repealed effective January 1, 1997. 

History: AffieAaea-effeet~ve-A~F~t-1;-1986~ 
General Authority: NQ€€-29~1-92-95 
Law Implemented: NQ€€-29~1-92-95 

30-04-03-08.1. Contract for services. Any licensed guide or 
outfitter shall furnish each client a written contract, signed by both 
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the guide or outfitter and the client, listing all acts of service and 
any other accommodations which the guide or outfitter will provide for 
the fee received and the time period of the contract. The contract must 
contain the guide•s or outfitter•s license number, as well as business 
name, address, and telephone number. Once payment has been made by the 
client, the guide or outfitter shall indicate payment was received 
either by so noting on the contract or by issuing a separate receipt. 

History: Effective January 1, 1997. 
General Authority: NDCC 20.1-02-05 
Law Implemented: NDCC 20.1-02-05 

39-94-83-99. Records. 9R-fe~s-~Fevtaea-ey-~Ae-eeffimtssteReF;-~Ae 
The licensee shall keep a current record of all transactions as a guide 
or outfitter, and the records shall be kept by the guide or outfitter 
for at least three years and shall be subject to inspection at any time 
on demand of the eeffimtssteReF director, the eeffimtss~eReF~s director•s 
authorized personnel, or any law enforcement officer. tAe-FeeeFa--sAa++ 
ee--f~tea-w~~A-~Ae-eeffim~SS~eReF-a~-~Ae-eeffim~Ss~eReF~S-efftee-~R-B~SffiaFek 
eR-eF-eefeFe-daAHaFy-f~f~eeR~A-ef-~Ae-yeaF-fe++ew~R§-~Ae-+~eeRse-~eFtea~ 

History: Amended effective January 1, 1997. 
General Authority: NDCC 20.1-02-05 
Law Implemented: NDCC 20.1-02-05 

38-94-83-18. License revocation. The license of any licensed 
guide or outfitter wAe-~s-eeRv~e~ea-ef-vte+a~~R§-aRy-gaffie-eF-f~sA-+aw-ef 
NeF~R--9ake~a--eF--aRy--feaeFa+--+aw--~eF~a~R~R§-~e-AHR~~R§;-f~sAtR§;-eF 
~Fa~~tR§-~R-NeF~A-9ake~a;-aR8-~Ae--+~eeRse--ef--aRy--+~eeRsea--gH~ae--eF 
eH~f~~~eF--wAe--sAat+--fa~+--~e--ee~+y--w~~A-~Ae-~Fev~s~eRs-ef-see~teRs 
3Q-Q4-Q3-Ql-~AF9H§A-39-Q4-Q3-99; shall be subject to revocation or 
refusal to renew, after due hearing pursuant to North Dakota Century 
Code chapter 28-32, in addition to any other penalties prescribed by law 
or rule for ~Ae ~violation~. when the licensed guide or outfitter: 

1. Is convicted of violating any game or fish law of the state of 
North Dakota; 

2. Is convicted of violating any federal law pertaining to 
hunting, fishing, or trapping; 

3. Fails to comply with this chapter; or 

4. While carrying out the business of guiding or outfitting, 
engages in conduct detrimental to the image and professional 
integrity of the guiding and outfitting industry. 

History: Amended effective January 1, 1997. 
General Authority: NDCC 20.1-02-05 
Law Implemented: NDCC 20.1-02-05 
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39-94-93-11. Violations forbidden. b~eeRsea-g~~aes-eF-e~if~tieFs 
sha++-Rei-v~e+ate;-eF-a~a;-eF-aeei-ihe~F-e+~eRiS-tR-iRe-v~e+at~eR-ef-aRy 
game--eF--f~sh--+aw--ef--NeFiR--9akeia;-eF-aRy-feaeFa+-+aw-~eFia~R~R§-ie 
R~Ri~R§;-f~sR~R§;-eF--iFa~~~R§·-~R--NeFiR--9aketa~ Repealed effective 
January 1, 1997. 

General Authority: NQGG-29~±-92-95 
Law Implemented: NQGG-29~±-92-95 
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TITLE 33 

State Department of Health 
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DECEMBER 1996 

STAFF COMMENT: Chapter 33-06-16 contains all new material but is not 
underscored so as to improve readability. 

Section 
33-06-16-01 

CHAPTER 33-86-16 
NEONATAL TESTING 

Research and Testing Materials 

33-86-16-81. Research and testing materials. Information and 
testing materials generated by the neonatal metabolic screening program 
under North Dakota Century Code chapter 25-17 are strictly confidential 
information subject to North Dakota Century Code section 23-01-15. 

1. Access to information or testing materials may be obtained 
only as follows: 

a. Information may be released for statistical purposes in a 
manner such that no individual person can be identified. 

b. Information may be released to the individual tested, that 
person's parent or guardian, or that person's physician or 
dietitian. 

c. Information and testing materials may be released to a 
person engaged in a bona fide research project concerning 
medical, psychological, or sociological issues provided 
all of the following conditions are met: 

(1) The research project must be sponsored by a public or 
private college or university; a governmental entity; 
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a nonprofit medical, sociological, or psychological 
association; or the pharmaceutical industry. 

(2) The research project must be reviewed and approved 
pursuant to policies and procedures pertaining to 
research utilizing human subjects by the 
institutional review board or equivalent panel of the 
institution or entity where the research is being 
done or which is sponsoring the research. 

(3) Identifying information may not appear in any report, 
summation, thesis, or other document arising out of 
the research project. 

(4) Identifying information may not be provided to a 
person engaged in a bona fide research project until 
that person has submitted a written proposal 
explaining and justifying the need to examine such 
information which is satisfactory to the state health 
officer. The state health officer may require the 
research to be approved by the university of North 
Dakota institutional review board. 

(5) All documents or testing materials received by the 
researcher and all documents containing identifying 
information made by or on behalf of the researcher, 
by whatever means, including hard copies, typewritten 
or handwritten copies, photocopies, facsimiles, or 
electronic or electromagnetic recording or imaging, 
must be returned to the department on or before a 
date that the state health officer shall set. 

(6) The researcher shall submit a written plan explaining 
how all identifying information in the researcher's 
possession will be kept secure, to the satisfaction 
of the state health officer who shall obtain written 
assurance that the plan will be implemented. 

(7) The researcher shall agree to provide the state 
health officer a copy of any report, summation, 
thesis, or other document arising out of the research 
project for departmental review of compliance with 
this section before providing it to the publisher. 

(8) The researcher shall consent in writing to the use 
and reproduction of the document by the department. 

(9) The researcher shall agree in writing to pay all 
costs of the state health officer or the department 
incurred in providing access to testing materials or 
other information, including copy or search services. 

d. Release may be made as otherwise provided by statute. 
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2. Retention and destruction of information and testing 
materials. 

a. Information and testing materials provided to the 
university of North Dakota school of medici ne may be 
retained indefinitely or destroyed according to this 
subsection. 

b. Information and testing materials may be destroyed by any 
available means that preserves individual confidentiality 
and, for the testing materials, complies with any 
applicable standards for destruction of human blood 
samples. 

c. Information and testing materials may be destroyed based 
upon the following schedule: 

(1) Information and testing materials created less than 
ten years before the present date may be destroyed 
only with the state health officer ' s prior written 
approval. 

(2) After ten years, information and testing material s 
may be destroyed without prior approval. 

3. Definitions. For purposes of this section: 

a. "Disease" includes physical, genetic, 
conditions; psychological or mental 
addictions. 

or environmental 
conditions; and 

b. "Identifying information" includes any information that, 
alone or in conjunction with information available to the 
public, could identify a particular person as having or 
potentially having been exposed to a disease, having or 
potentially having a disease, or havi ng or potentially 
having a predisposition for disease. 

History: Effective December 1, 1996. 
General Authority: NDCC 23-81-83(3), 23-81-83.1, 23-81-84, 23-81-15, 
25-17-82 
Law Implemented: NDCC 23-81-83.1, 25-17-81(3), 25-17-83, 
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STAFF COMMENT: Article 33-37 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
33-37-01 

Section 
33-37-01-01 
33-37-01-02 
33-37-01-03 

ARTICLE 33-37 

EPINEPHRINE ADMINISTRATION 

Epinephrine Administration 

CHAPTER 33-37-81 
EPINEPHRINE ADMINISTRATION 

Persons Eligible to Administer Epinephrine 
Training Requirements 
Administration Devices 

33-37-81-81. Persons eligible to administer epinephrine. A 
person whose employment creates a reasonable expectation to care for the 
health and safety of others may administer epinephrine to persons 
suffering from an anaphylactic reaction. A person who is deemed to have 
a reasonable expectation to care for the health and safety of others 
includes a teacher, camp counselor, day care operator, and security 
person. Prehospital emergency medical services personnel must meet the 
requirements specified in chapter 33-36-01. 

History: Effective December 1, 1996. 
General Authority: NDCC 23-01-05.2 
Law Implemented: NDCC 23-01-05.2 

33-37-81-82. Training requirements. A person authorized to 
administer epinephrine under this chapter shall complete training by a 
physician licensed by the North Dakota state board of medical examiners 
or the physician•s designee. The physician shall determine the training 
content, criteria for satisfactory completion, and frequency. The 
physician shall maintain a record of the training which identifies the 
individuals trained, the training content, and the date of the training. 
The physician shall make training records available to the state 
department of health upon request. 

History: Effective December 1, 1996. 
General Authority: NDCC 23-01-05.2 
Law Implemented: NDCC 23-01-05.2 
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33-37-91-93. Administration devices. A person authorized to 
administer epinephrine shall utilize a single use disposable device that 
automatically injects a premeasured dose. The device may be obtained by 
a trained person from a pharmacy upon the request of a licensed 
physician. The device must be stored and maintained where trained staff 
are present. 

History: Effective December 1, 1996. 
General Authority: NDCC 23-01-05.2 
law Implemented: NDCC 23-01-05.2 
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MARCH 1997 

CHAPTER 33-18-92 

STAFF COMMENT: Chapter 33-18-02 contains all new material but is not 
underscored so as to improve readability. 

CHAPTER 33-18-92 
GROUND WATER MONITORING WEll CONSTRUCTION REQUIREMENTS 

Section 
33-18-02-01 
33-18-02-02 
33-18-02-03 
33-18-02-04 
33-18-02-05 
33-18-02-06 
33-18-02-07 
33-18-02-08 
33-18-02-09 
33-18-02-10 

Purpose 
Applicability 
Exclusions 
Definitions 
Borehole and Well Locations 
Drilling Methods 
Borehole and Monitoring Well Documentation 
Monitoring Well Construction Materials 
Monitoring Well Development 
Borehole and Monitoring Well Abandonment 

33-18-92-91. Purpose. The purpose of this chapter is to 
establish minimum acceptable standards for the design, installation, 
construction, decommissioning, and documentation of boreholes and ground 
water monitoring wells. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
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Law Implemented: NDCC 43-35-19.2 

33-18-92-92. Applicability. The installation, construction, and 
decommissioning of boreholes and ground water monitoring wells must be 
supervised onsite by a certified and licensed contractor. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
Law Implemented: NDCC 43-35-18.2, 43-35-19.2 

33-18-92-93. Exclusions. 

1. Injection wells for the oil and gas industry; 

2. Boreholes, piezometers, and monitoring wells for dams; 

3. Monitoring well or borehole construction used for mineral 
exploration addressed under existing federal or state law; 

4. Boreholes advanced above an aquifer for the purpose of 
determining the local stratigraphy; and 

5. Special cases, with prior approval of the department. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
Law Implemented: NDCC 43-35-19.2 

33-18-92-94. Definitions. The terms used in this chapter have 
the same meaning as in North Dakota Century Code chapter 43-45, except 
that: 

1. 11 Annular-space: annulus .. means the space between a casing and 
a riser or between the riser and the borehole. 

2. 11 Aquifer 11 means a water-bearing formation that transmits water 
in sufficient quantities to supply a well for a beneficial 
use. 

3. 11 Borehole 11 means an open or cased subsurface hole created by 
drilling. 

4. 11 Casing 11 means the pipe installed to maintain the integrity of 
the borehole. The term casing is used in this chapter only in 
reference to protective casing; the definition is included to 
distinguish the term from riser. 

5. 11 Department 11 means the state department of health. 
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6. 11 Monitoring well .. means any cased excavation or opening into 
the ground made by digging, boring, drilling, driving, 
jetting, or other methods for the purpose of determining the 
physical, chemical, biological, or radiological properties of 
groundwater. 

7. "Riser 11 means the pipe extending from the well screen to or 
above the ground surface. 

8. "Shall.. or 11must 11 means mandatory compliance with all aspects 
of the specific provision of this chapter within which the 
word appears. 

9. "Should.. means the specific provision in which the word 
appears is not mandatory but is a recommended desirable 
procedure or method. Deviation from the provision is subject 
to site specific consideration by the certified contractor 
installing the borehole or monitoring well. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
law Implemented: NDCC 43-35-19.2 

33-18-92-95. Borehole and well locations. 

1. Prior to the initiation of assessment activities in response 
to a contaminant release or when prior departmental approval 
is required, under existing state statute boreholes and 
monitoring wells must be installed at practicable locations 
based on plans and specifications approved by the department. 

2. The rise of a monitoring well must terminate at least one foot 
[0.304 meter] above the ground surface, except: 

a. Monitoring wells should not be located in drainage 
ditches, floodplains, or floodway. Where this is 
impractical, the monitoring well should terminate at least 
two feet [0.609 meter] above the one hundred year flood 
elevation for the well site. Those risers that do not 
must be constructed to preclude flood impact to the 
monitoring well. 

b. A riser for a well constructed in a high traffic area or 
other limiting site conditions should be mounted flush to 
grade or below grade with a protective casing to minimize 
damage, provided that construction must include a 
watertight seal to preclude surface water from entering 
the protective casing or riser and that the well is 
clearly marked as a monitoring well. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
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Law Implemented: NDCC 43-35-19.2 

33-18-82-86. Drilling methods. 

1. This subsection applies to areas not likely having subsurface 
contamination. 

a. Whenever feasible, drilling methods should not introduce 
water or fluids into the borehole and should optimize 
cuttings control at ground surface. The selected drilling 
method must reflect the purpose or objective of the 
borehole or monitoring well. 

b. During drilling of boreholes, adequate care must be taken 
to prevent commingling of water from separate aquifers. 

c. The nominal diameter of a borehole must provide a minimum 
annular space of 1.9 inches [48 millimeters]. 

2. This subsection applies to areas having potential subsurface 
contamination. In addition to the requirements of 
subsection 1, drilling methods in areas of potential 
subsurface contamination must follow the procedures in this 
subsection. 

a. During drilling of boreholes, precautions must be taken to 
prevent cross-contamination of boreholes. 

(1) Augers, center plug, and soil sampling equipment must 
be decontaminated following procedures appropriate 
for the contaminants of concern, which do not result 
in the cross-contaminatin of boreholes or monitoring 
wells and which do not conflict with the monitoring 
objective. 

(2) The drilling sequence of boreholes must consider the 
objective of the site assessment, including factors 
such as the suspected location of the contaminant, 
contaminant characteristics, and local site geology. 

b. All potentially contaminated cuttings, as well as 
development and purge water, must be handled in an 
environmentally safe manner. When suspected contamination 
includes hazardous substances as defined and regulated 
under North Dakota Administrative Code chapter 33-24-02, 
proper management methods for cuttings and water of each 
borehole must meet the requirements of North Dakota 
Century Code chapter 23-20.3 and North Dakota 
Administrative Code article 33-24. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
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law Implemented: NDCC 43-35-19.2 

33-18-02-67. Borehole and monitoring well documentation. 

1. A written log must be kept which records the depth below 
ground surface of the boundaries of all strata encountered 
when drilling a borehole. Each stratum encountered must be 
described using generally accepted geologic terminology. 

2. The certified monitoring well contractor must provide a 
monitoring well completion report to the board of water well 
contractors on forms available from or acceptable to the board 
within thirty days after the well has been installed. A 
completed report must include project and location, date of 
drilling, logger's name and title, well number or borehole 
number, drilling method and fluids used, borehole diameter, 
total depth, decontamination procedures, and a lithologic 
description as provided by subsection 1. Additional 
information, the availability of which is dependent upon the 
drilling method used, should also be provided and includes 
moisture content, fractures, and depth at which water was 
first encountered. A completed report must also include 
certified monitoring well contractor's name and license 
number; riser material; screen material and screen slot size, 
length, placement; filter pack materials; riser and screen 
cleaning and installation procedures; sealing materials, 
placement and installation procedures; well development 
procedures; and any installation conditions which affected 
well construction. 

3. When completion reports are required by the department as a 
matter of fulfillment of its regulatory functions, the reports 
must include the information required by subsections 1 and 2; 
a detailed drawing of each well, including dimensions, as part 
of the well driller's report; and a map drawn to a specified 
scale showing the locations of all monitoring wells with an 
accuracy of three feet [0.914 meter]. The map must include 
manmade structure boundaries, any pertinent property 
boundaries, a north arrow, the location coordinates and 
elevation of all permanent benchmarks, the horizontal position 
of each monitoring well and its survey coordinates, the 
vertical elevation of the top riser referenced to the nearest 
benchmark to an accuracy of 0.01 feet [0.003 meter], and the 
respective identification number for each well. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
law Implemented: NDCC 43-35-19.2 

33-18-62-08. Monitoring well construction materials. 
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1. Riser. 

a. Specifications. The riser for a monitoring well must 
retain structural integrity for the duration of the 
monitoring period under actual subsurface conditions. 

(1) The riser and couplings must be constructed of 
materials that neither absorb nor leach chemical 
constituents that could bias representative ground 
water samples. The riser and couplings must be 
compatible, resisting corrosion, with anticipated 
contaminants. Depending upon the intended use of the 
well, the riser should have a vented cap, except 
wells constructed in a potential flooding condition 
or flush-mounted wells must not have a vented cap. 

(2) The riser must be capable of withstanding 
installation and development stresses without damage. 

b. Assembly and installation. 

(1) The interior and exterior surfaces of the riser and 
couplings must be thoroughly cleaned in a manner that 
does not conflict with the monitoring objective prior 
to assembly and installation. 

(2) The individual sections of the riser must be joined 
in a manner that neither absorbs nor leaches chemical 
constituents that could bias representative ground 
water samples. 

(3) The riser must be centered, as practicable, in the 
borehole. 

2. Screen. A ground water monitoring well must be constructed 
with a screen. 

a. Specifications. 

(1) A screen and bottom plug must be constructed of 
material that is nonreactive with constituents in 
soil and ground water at the monitoring location. 

(2) The screen must 
installation and well 
damage. 

be capable of withstanding 
development stresses without 

(3) The screen must be new, machine slotted or continuous 
wrapped wire-wound. The screen slots must not be 
hand-cut or wrapped with filter fabric, unless 
approved prior to installation by the department. 
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(4) The screen slot size must retain and prevent at least 
fifty percent of the grain size of the collapsed 
formation or ninety percent of the filter pack from 
entering the screen. 

(5) The screen placement and length must allow entry of 
ground water from a predetermined zone appropriate 
for the collection of representative ground water 
samples and future fluctuations of the water table. 

b. Assembly and installation. 

(1) The screen and bottom plug must be thoroughly 
cleaned, in a manner which does not conflict with the 
monitoring objective, prior to assembly and prior to 
insertion into the borehole. 

(2) The screen must be permanently joined to the well 
riser in a manner that neither absorbs nor leaches 
chemical constituents that could bias representative 
ground water samples. 

(3) The screen must be centered, as practicable, in the 
borehole. 

3. Filter packs. 

a. Specifications. When filter packs are used, they must be 
compatible with the purpose or objective of the monitoring 
well and have a specific gravity of two and one-half or 
greater. The filter pack grain size must minimize 
formation materials from entering the screen. Collapsed 
formation may be used as filter pack material if it limits 
passage of at least fifty percent of the formation to the 
screen. 

b. Installation. The filter pack should extend upward from 
the bottom of the screen at least two feet [0.609 meter] 
above the top of the screen. Where shallow water tables 
occur., the required height of filter pack above the top of 
the screen may be reduced a maximum of one foot 
[0.304 meter] to allow space for the annulus sealant. In 
special cases where the potential for a cross-connection 
or commingling of different water-bearing zones is 
documented by the monitoring well contractor requiring 
less than a one-foot [0.304-meter] filter pack above the 
screen intake, a reduction in the filter pack to less than 
one foot [0.304 meter] above the top of the screen to 
meet site specific conditions is allowed. 

4. Filter pack seal. A ground water monitoring well must be 
installed with a filter pack seal. 
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a. Specifications. The filter pack seal should extend at 
least two feet [0.609 meter] upward from the top of the 
filter pack. Where shallow water tables occur, the filter 
pack seal may be reduced a maximum of one foot 
[0.304 meter] to allow for annular space sealant. Sodium 
bentonite chips of size three-eighths-inch 
[0.95-centimeter] diameter or smaller should be placed in 
a manner which avoids bridging of the chips. Sodium 
bentonite chips or pellets must be used for seals placed 
below the water table, except in circumstances where the 
sodium bentonite may bias representative ground water · 
samples. 

b. Installation. Sodium bentonite pellets, chips, or 
granules used as filter pack seal above a water table must 
be hydrated after placement. 

5. Annulus seal. A ground water monitoring well must be 
installed with an annulus seal. 

a. Specifications. 

(1) The annulus seal should extend from the top of the 
filter pack seal upward to the ground surface seal, 
and it should be at least two feet [0.609 meter] in 
length. 

(2) Grout material: 

(a) Should have an equal or lower permeability than 
the least permeable geologic formation 
penetrated by the borehole. 

(b) Should be compatible with formation material, 
well casing and riser and not capable of 
contaminating ground water. 

(c) Should be in a form which can be positively and 
accurately placed to fill all voids. 

(d) Should be self-leveling in the annulus and 
uniform in setup. 

(e) Should, when setup, assist the structural 
stability of the riser. 

(f) Should be capable of bonding to the riser and 
borehole wall to provide a watertight seal. 

(3) Acceptable grouts above the water table include neat 
cement, bentonite chips, high solids bentonite grout, 
or a cement and bentonite clay mixture not exceeding 
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five pounds [2.27 kilograms] of bentonite clay per 
ninety-four-pound [42.6-kilograms] sack of cement. 

(4) Bentonite chips or pellets may be used as a seal 
material in the annulus of shallow monitoring wells 
provided it is hydrated after each bag is poured into 
the annulus. 

b. Installation. The annulus seal must be placed in a manner 
so as to ensure the proper placement and distribution of 
the sealant material. 

6. Ground surface seal and protective casing. 

a. A protective casing and locking cap is required when the 
monitoring well is located in an area where the well needs 
physical protection or is likely to be tampered with. 

(1) The protective casing should consist of a metal or 
polyvinyl chloride assembly at least two inches 
[5.08 centimeters] larger in diameter than the riser 
and have a locking cap. 

(2) The protective casing should extend from the bottom 
of the ground surface seal, and it should extend 
above the top of the riser at least one inch 
[2.54 centimeters] but not more than four inches 
[10.15 centimeters]. 

(3) The locking cap should be secured and locked at all 
times when the monitoring well is not in use. 

b. The ground surface seal should consist of concrete or neat 
cement. If a protective casing is used, the surface seal 
should be placed around the protective casing and may not 
be placed between the protective casing and the riser. 
The ground surface seal should be sloped to promote 
drainage away from the riser or protective casing. 

c. Dry bentonite pellets or chips should be placed in the 
annular space betw~en the protective casing and the riser 
up to the level corresponding with the top of the ground 
surface seal. 

d. A weep hole or vent should be used in the protective 
casing, provided it is placed at least six inches 
[15.2 centimeters] above the surface of the ground surface 
seal, but in no case should it be above a vent hole in the 
riser. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
Law Implemented: NDCC 43-35-19.2 
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33-18-92-99. Mon;tor;ng well development. All monitoring wells 
must be developed as follows: 

1. The waiting period for monitoring well development after 
completion of well installation shall allow setup of sealants. 

2. The monitoring well must be developed utilizing procedures 
that are compatible with the monitoring objective and that do 
not adversely impact well integrity. Development of the 
monitoring well must include at least three cycles or last for 
approximately one hour until the water is free of sediments or 
stabilizes, whichever occurs first. Stabilization occurs when 
successive measurements of indicator parameters, such as 
instrument readings for turbidity or specific conductivity, 
taken from separate well volumes, are within ten percent. 

H;story: Effective March 1, 1997. 
General Author;ty: NDCC 43-35-19.2 
Law Implemented: NDCC 43-35-19.2 

33-18-92-19. Borehole and mon;tor;ng well abandonment. 

1. The department may require by written notification an owner of 
the site of a borehole or monitoring well to decommission the 
borehole or monitoring well when necessary to: 

a. Eliminate physical hazards on the surface; 

b. Prevent contamination of ground water; 

c. Prevent intermingling of desirable and undesirable waters; 
or 

d. Eliminate unintended use. 

2. Any monitoring well which is constructed and installed after 
March 1, 1997, and which does not meet the requirements of 
this chapter must be decommissioned within thirty days after 
written notification by the department. 

3. A borehole must be decommissioned within three working days of 
discontinuance of use according to subsection 5. 

4. A monitoring well must be decommissioned in accordance with 
the requirements of subsection 5 within one year of 
discontinuance of use unless it may be reasonably anticipated 
that the well will be resued in the future. If the well is 
anticipated to be used in the future, the owner of the well is 
responsible to periodically inspect and maintain the well to 
ensure that the well remains in compliance with the standards 
established in this chapter. 
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5. Decommissioned and plugged boreholes and monitoring wells must 
have equal or less permeability than the local environment 
resulting in no greater influence on the local environment 
than the original geologic formation. Factors, such as 
topography, hydrogeology, borehole or well construction, and 
contaminants, must be considered in a decommissioning 
operation. 

a. Immediately prior to decommissioning a monitoring well, 
the water in the well must be disinfected, except water 
containing hydrocarbons should not be disinfected with a 
chlorine disinfectant or other reactive compounds. 

b. Sealant materials cannot be native soil materials. An 
acceptable sealant for dry boreholes is concrete. 
Acceptable sealant materials for wet boreholes and 
monitoring wells include neat cement, bentonite grout, 
bentonite pellets, and bentonite chips. Sealant materia~s 
must: 

(1) Be durable; 

(2) Not adversely impact local geologic materials or 
ground water; 

(3) Form a bond and seal with the sidewall; and 

(4) Resist cracking or shrinkage. 

c. Any settling of the sealant material must be topped off. 
Sealant material may be terminated two and one-half feet 
[8.761 meter] below the ground surface in agricultural 
areas, in which case a native soil plug must be placed on 
top of the sealant material. 

d. When monitoring well construction and installation 
documentation is not available, the well has been damaged 
down hole or the well is located in a proposed future 
solid waste treatment or disposal area, all protective 
casing, riser, screen, seals, and filter pack must be 
removed by pulling or over drilling. 

e. Monitoring wells known by available documentation to be 
constructed with an impermeable annular space seal may be 
decommissioned without removing the riser, screen, annular 
sealant, and filter pack provided: 

(1) The remaining screen and riser are filled with 
sealant material; 

(2) The ground surface seal and protective casing are 
removed; and 

88 



(3) The riser must be cut off at a depth to preclude 
interference with site specific activities, but 
should be no less than two and one-half feet 
[0.761 meter] below the surface. 

History: Effective March 1, 1997. 
General Authority: NDCC 43-35-19.2 
law Implemented: NDCC 43-35-19.2 
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APRIL 1, 1997 

CHAPTER 33-18-91 

33-18-91-91. Responsibility. It is the responsibility of any 
person, partnership, association, or corporation engaged in the business 
of construction of water wells or the installation of water well pumps, 
pitless units, or other appurtenances, or both, to comply within the 
meaning of this chapter pursuant to North Dakota Century Code chapters 
23-01, 43-35, and 61-28.1. 

A person, partnership, association. or corporation may not engage 
in the business of water well construction or the installation of water 
well pumps, pitless units, or other appurtenances, or both, unless a 
certified water well contractor or water well pump and pitless unit 
installer is in charge. 

The certified water well contractor or water well pump or water 
well pump and pitless installer in charge shall provide inspection and 
supervision of all water well construction activities or installation of 
water well pumps. pitless units, or other appurtenances, or both. 

History: Amended effective January 1, 1984; April 1. 1997. 
General Authority: NDCC 43-35-19 
Law Implemented: NDCC 43-35-19 

33-18-91-92. Definitions. For the purpose of this chapter, the 
following definitions shall apply: 

1. 11 Abandoned wel1 11 means a well whose use has been permanently 
discontinued. 
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2. 11 Annular space 11 means the opening between a well hole 
excavation and the well casing or curb, or between a casing 
pipe and a liner pipe. 

3. 11 Appurtenances 11 means valves, meters, taps, gauges, or other 
devices required for adequate control or measurement of the 
well output. 

4. 11 Aqui fern means a water-bearing formation that transmits water 
in sufficient quantities to supply a well. 

5. 11 Casing 11 shall mean the pipe installed in the drill hole to 
give unobstructed access to the water-bearing formation. 

6. 11 Constructing 11 a well includes boring, digging, drilling, or 
excavation in installing casings, well screens, and other 
appurtenances. 

7. 11 Contamination 11 means alteration of the physical, chemical, or 
biological quality of the water so that it is harmful or 
potentially injurious to the health of the users or for the 
intended use of the water. 

8. 11 Department 11 means the North Dakota state department of 
health. 

9. 11 Disinfection 11 means the killing of infectious agents outside 
the body by chemical or physical means. 

10. 11 Drawdown 11 means the extent of lowering the water surface in a 
well and of the water table adjacent to the well, resulting 
from the discharge of water from the well by pumping or 
natural flow. 

11. 11 Drilling 11 means making any opening in the earth's surface by 
drilling, boring, or otherwise, and includes inserting any 
object into any part of the earth's surface for the purpose of 
obtaining an underground water supply except drainage tiles or 
similar devices designed primarily to improve land by removing 
excess water. 

12. ..Established ground surface 11 means the permanent elevation of 
the surface of the ground at the site of the well. 

13. 11 Filter pack 11 means a clean sand or sand and gravel material 
of selected grain size and gradation which is installed in the 
annular space between a well hole excavation and the outside 
of the well screen for the purpose of preventing formation 
material from entering the screen. 

14. 11 Ground water source.. means all 
drilled, bored, or driven well, 
springs. 
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±4':' 15. 11 Grout 11 or ''grouting material.. means any stable impervious 
bonding material which is capable of providing a watertight 
seal between the casing and the formation throughout the depth 
required to protect against objectionable matter and which is 
reasonably free of shrinkage. 

11 Liner pipe 11 means a pipe installed inside a completed and 
cased well for the purpose of sealing off undesirable water or 
for repairing ruptured or punctured casing or screens. 

11 Pitless adapter" means a commercially manufactured device 
asseM8tea-at-tRe-we++-s~te designed for attachment to eRe--eF 
~eFe--e~eR~Rgs-tRFe~gR-tRe £well casing and is so constructed 
as to prevent the entrance of contaminants into the well or 
potable water supply, conduct water from the well below the 
frostline to prevent freezing, and provide full access to the 
water system components within the well. 

11 Pitless unit 11 means a factory-assembled device with cap which 
extends the upper end of a well casing to above grade and is 
so constructed as to prevent the entrance of contaminants into 
the well or potable water supply, conduct water from the well 
below the frostline to prevent freezing, and provide full 
access to the well and'the water system components within the 
well. 
11 Potable water" means water free from impurities in amounts 
sufficient to cause disease or harmful physiological effects, 
with the bacteriological and chemical quality conforming to 
applicable standards. 

±9':' 20. 11 Private water supply" means one that is not for public use. 

2h 22. 

"Pressure. tank" or 11 hydropneumatic tank" means a closed water 
storage container constructed to operate under a designed 
pressure rating to modulate the water system pressure within a 
selected range. 

"Public water supply" means a water supply connected to at 
least fifteen service connections or regularly serves an 
average of twenty-five persons daily, sixty days out of the 
year. 

"Pumps" and "pumping equipment" means any equipment or 
materials utilized or intended for use in withdrawing or 
obtaining ground water for any use, including, without 
limitation, seals and tanks, together with fittings and 
controls. 

"Repair" means any action which results in a breaking or 
opening of the well seal or replacement of a pump. 
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24':' 25. 11 Sha 11 11 means mandatory comp 1 i ance with all aspects of the 
rules and regulations for water well construction and water 
well pump installation. 

2S':' 26. 11 Should 11 means provisions which are not mandatory but which 
are recommended or desirable procedures or methods. Deviation 
from the rules and regulations for water well construction and 
water well pump installation is subject to individual 
consideration. 

26':' 27. 11 Static water level 11 means the elevation of the surface of the 
water in a well when no water is being discharged therefrom. 

27':' 28. 11 Water well contractor .. means any person who is certified to 
conduct the business of well drilling under the provisions of 
North Dakota Century Code chapter 43-35. 

28':' 29. 11 Water well pump and pitless unit installer .. means any person 
who is certified to conduct the business of installing water 
well pumps and pitless units under the provisions of North 
Dakota Century Code chapter 43-35. 

30. 11 Well development 11 means the general process to achieve 
sand-free water at the highest possible well capacity. 

29':' 31. 11 Well seal 11 means an approved arrangement or device used to 
cap a well or to establish and maintain a junction between the 
casing or curbing of a well and the piping or equipment 
installed therein, the purpose or function of which is to 
prevent pollutants from entering the well at the upper 
tenninal. 

39':' 32. 11 Well vent 11 means an outlet at the upper tenninal of the well 
casing to allow equalization of air pressure in the well and 
escape of toxic or inflammable gases. 

3h 33. 11 Wells 11 means any artificial opening or artificially altered 
natural opening however made by which ground water is sought 
or through which ground water flows under natural pressure or 
is artificially withdrawn; provided, that this definition does 
not include a natural spring, stock ponds, or holes drilled 
for the purpose of exploration for production of oil, gas, 
gravel, or other minerals. 

H;story: Amended effective September 1, 1986; April 1, 1997. 
General Authority: NDCC 43-35-19, 43-35-19.1 
Law Implemented: NDCC 43-35-19, 43-35-19.1 

33-18-91-95. Protect;on of ground water sources. 

1. M;nimum protective depths of wells. All wells shall be 
watertight to exclude contamination. Wells shall be designed 
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to seal off formations that are or may be contaminated or 
undesirable. 

Wetts--eeAstF~etea--~A--~AeeAset~aatea--feFmat~eAs-w~tR-staete 
eveFe~F.aeAs-eaAAet-ee-eM~eetea-te-feFm--a--eeAt~A~eHs--eeAtaet 
seat~ Unless approved otherwise by the department, the 
annular e~eA~A§ space between a well hole excavation and the 
outside of the well casing shall be filled with neat cement 
grout, high-solids bentonite clay grout, bentonite chips, or 
etReF.--a~~F.evea--mateF~at bentonite tablets at least one and 
one-half inches [3.81 centimeters] in thickness te from a 
depth of not less than tweAty thirty feet [6~± 9.1 meters] to 
the ground surface or the upper end of the well casing if a 
pitless unit or adapter is installed. Wells with a depth of 
tweAty thirty feet [6~± 9.1 meters] or less shall be grouted 
from within two feet =r?.609 meter] of the top of the well 
screen to the ground surface or the upper end of the well 
casing if a pitless unit or adapter is installed. Greater 
depths are preferable and may be required for specific 
installations as determined by review of the plans and 
specifications. 

Driven well casing may, when conditions warrant, be installed 
without grouting. 

2. Required protection for various sources. 

a. 6Pavet--watt--wetts~---lRe--gFavet--~sea--sRatt-8e-fFee-ef 
feFe~§A--mateP~at;--~Pe~eFty--s~lea;--wasRea;---aAa---tReR 
S~S~Rfeetea--~P~eF.--te--eF-SHF~R§-~taeemeAt~--WReF.e-§Favet 
Pef~tt-~~~es-aF.e--Hsea;--tRe~F--H~~eF--teF.m~Rat--sRatt--8e 
~AeeF~ePatea--w~tR~A--tRe--~H~--feHAaat~eA-aRa-teF.m~Aatea 
w~tR-seFewea-eF-wetaea-ea~s-at-teast-twetve-~AeAes--f3Q~48 
eeAt~meteFs}--aeeve-tRe-~~m~ReHse-fteeF-eF-eeAeF.ete-a~PeA~ 

lRe--eHteP--eas~A§-eP-aF~tt-Rete-sRatt-ee-ef-sHeR-a~ameteP 
as-te-~Fev~ae-a-m~A~mHm-ef-eAe-aAa-eRe-Ratf--~AeRes--f3~8± 
eeRt~meteFs}--ef-§PeHt-aFeHAa-tAe-gPavet-Fef~tt-~~~es-wReR 
~Astattea-~A-tRe-§PeHtea-aRRHtaP-e~eR~R§~--PFev~s~eRs--feF 
~PeveAt~eA--ef--teaka§e--ef--§PeHt-~Rte-tRe-§Pavet-~aek-eP 
seFeeA-sRatt-ee-~Fev~aea~ 
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a~ Radial collector wells. The location of all caisson 
construction joints and · porthole assemblies shall be 
indicated. The caisson wall shall be substantially 
reinforced. Radial collectors shall be in areas and at 
depths approved by the department. Provisions shall be 
made to assure minimum vertical rise. The top of the 
caisson shall be covered with a watertight floor. All 
openings in the floor shall be curbed and protected from 
entrance of foreign material. Pump discharge piping shall 
not be placed through caisson walls. 

e~ b. Dug or bored wells. Dug or bored wells greater than two 
feet [0.609 meter] in diameter shall be developed only 
where geological conditions preclude the development of a 
satisfactory drilled well. 

Every dug or bored well shall have a continuous watertight 
casing. The section of casing in the producing zone sRatt 
seFve serving as the well screen, shall readily admit 
water; and sRatt be structurally sound to withstand 
external pressures. 

The open space between the excavation and the installed 
casing shall be sealed with neat cement grout, high-solids 
bentonite clay grout, bentonite chips, or etReF-a~~Fevee 
~ateF~ats bentonite tablets. 

The watertight casing shall extend at least twelve inches 
[30.48 centimeters] above finished ground surface. A 
cover slab at least four inches [10.16 centimeters] thick, 
adequately reinforced and having a diameter sufficient to 
overlap the lining by two inches [5.08 centimeters] shall 
be provided. The slab shall be constructed without 
joints. 

The top of the slab shall be sloped to drain to all sides 
and a watertight joint made where the slab rests on the 
well casing using cement mortar or a mastic compound. 

A manhole, if 1nstalled, shall be provided with a curb 
cast in the slab and extending at least four to six inches 
[10.16 to 15.24 centimeters] above the slab. The manhole 
shall have a watertight overlapping cover extending down 
around the curb by at least two inches [5.08 centimeters]. 

Adequate sized pipe sleeve or sleeves shall be cast in 
place in the slab to accommodate the type of pump or pump 
piping proposed for the well. 

e~ c. Infiltration wells. Infiltration wells may be considered 
where geological conditions preclude possibility of 
developing an acceptable drilled well. The area around 
the well shall be under the control of the water purveyor 
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for a distance acceptable to or required by the 
department. The flow in the lines shall be by gravity to 
a collecting well. The water shall be continuously 
chlorinated to assure bacterial purity. 

e~ ~ Flowing wells. The construction of flowing wells shall be 
in compliance with North Dakota Century Code chapter 
61-20. 

The construction of flowing wells shall be such that the 
flow from them can be controlled. +Re--aP~++--Re+e--sRa++ 
exteRa--~Rte;--B~t--Ret--tRPB~§R;--tRe--eeRf~R~R§--Bea~--A 
~Peteet~ve-eas~R§ Well casing shall be installed, and the 
annular space grouted with neat cement to form a tight 
seal. The neat cement grout sRe~+a shall extend upward 
from within f~ve twenty feet [1~52-eeRt~ffietePs 6.1 meters] 
of the top of the aquifer to the ground surface or the 
upper end of the well casing if a pitless unit or adapter 
is installed. AfteP-tRe-§Fe~t-Ras-set;-tRe-aF~++-Re+e-may 
ae-exteRaea-~Rte-tRe-aptes~aR-fePmat~eR~ 

AR--~RReF--eas~R§--SRa++--ae-Fe~~~Fea-wReFe-eFes~eR-ef-tRe 
eeRf~R~R§-eea-ey-tRe-f+ew~R§-wateF-w~++-eee~F~--+R~s-~RReP 
eas~R§ Well casings shall be joined in a watertight manner 
te-tRe-~Feteet~ve-eas~R§. Flow control should consist of 
valved pipe connections, watertight pump connections, or 
receiving reservoirs set at an elevation corresponding to 
the artesian head. 

f~ ~ Existing wells. The department shall be consulted for 
requirements concerning the reconstruction of existing 
wells. 

History: Amended effective January 1, 1984; September 1, 1986; April 1, 
1997. 
Genera1 Authority: NDCC 43-35-19, 43-35-19.1 
law Implemented: NDCC 43-35-19, 43-35-19.1 

33-18-61-66. General well construction requirements. 

1. Construction water. Water used in the drilling process shall 
be obtained from a source which will not result in 
contamination of the well. Chlorination of the water with an 
initial dosage of not less than fifty milligrams per liter 
(one gallon [3.78 liters] of laundry bleach or 0.6 pounds 
[1.32 kilograms] of calcium hypochlorite per one thousand 
gallons [3.78 kiloliters] of drilling water) is recommended. 

Waters from surface sources must be chlorinated with a minimum 
dosage of one hundred milligrams per liter (two gallons [7.56 
liters] of laundry bleach or 1.2 pounds [2.64 kilograms] of 
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calcium hypochlorite per one thousand gallons [3.78 
kiloliters] of drilling water). 

2. Ferrous well cas;ng. 

a. General. Casing and liner pipe of wrought iron or steel 
through ten inches [25.4 centimeters] in diameter shall be 
prime pipe meeting current American Society for Testing 
and Materials Schedule 40, or equivalent specifications. 
Larger diameter pipes shall have a minimum wall thickness 
of three hundred seventy-five thousandths of an inch 
[0.952 centimeters]. 

All casing shall have additional thickness and weight if 
standard thickness is not considered sufficient to assure 
reasonable life expectancy of the well or be capable of 
withstanding forces to which they are subjected. 

b. Drive shoe. Pipe that is to be driven shall be equipped 
with a drive shoe or other device approved by the 
department. 

c. Joints. Casing and liner pipe joints shall be properly 
welded or threaded. 

3. Nonferrous well cas;ng. 

a. General. Pipe other than wrought iron or steel must be 
adaptable to the stresses to which they will be subjected 
during and after installation and to the corrosiveness of 
the water. 

b. Thermoplastic well casing. Thermoplastic well casing 
shall conform with American Society for Testing and 
Materials Specification F480-81 or latest revision as 
follows: 

(1) Minimum standard dimension ratio shall be twenty-one 
for casin s less than sixteen inches 
40.64 centimeters in diameter. Minimum standard 

di.mensi on ratio sha 11 be twent -six for casi n s 
sixteen inches 40.64 centimeters in diameter or 

Casin s with a lower standard dimension 
ratio additional thickness must be used when the 
minimum standard dimension ratio is not capable of 
withstanding the stresses encountered during and 
after installation. 

(2) Minimum pipe stiffness shall be two hundred 
twenty-four pounds foot/ (inch · inch) (kiloneutron/ 
(meter · meter)) when tested according to section 
5.4.1 of American Society for Testing and Materials 
Specification F480. 
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(3) All casing five inches [12.7 centimeters] and larger 
shall be tested for impact resistance and meet or 
exceed IC-1 impact classification according to 
section 6.5 and table 6 of American Society for 
Testing and Materials Specification F480. 

t4~--~aFFy-tAe-sea+-ef-tAe-Aat~eAa+-saA~tat~eA-fe~Aaat~eA~ 

A++--eas~Ag--sAa++-Aave-aaa~t~eAat-tA~ekAess-aAa-we~gAt-~f 
staASaFS-tA~ekAess-~s-Aet-eapaa+e-ef--w~tAstaAS~Ag--feFees 
te-wA~eA-~t-~s-s~ajeet~ 

e~--Pe~FeS-~A-ptaee--eeAeFete--we++--eas~A§~---Pe~FeS-~A-ptaee 
we++--eas~Ag--sAa++--ae--at--+east---s~M---~AeAes---£±5~24 
eeAt~ffieteFs}--tA~ek--aAa--ae--pe~Fea--~A--eAe-epeFat~eA-~f 
pess~a+e~--~AeFe-sAat+-ae-Ae-eeAstF~et~eA-je~At-w~tA~A-teA 
feet-f3~Q5-ffieteFs}-ef-tAe-eF~§~Aat-gFe~Aa-s~Ffaee~ 

a~ c. Other materials. Other well casing materials that may be 
proposed shall carry the seal of the national sanitation 
foundation and be approved in writing by the department 
prior to installation. 

4. Packers. Packers shall be of a material that will not impart 
taste, odors, toxic substances, or bacterial contamination to 
the water in the well. teaa--paekeFs--ffiay;-~ASeF-eeFta~A 
eeAa~t~eAs--wAeA--~A--eeAtaet--w~tA--seft--aggFess~ve---wateFs 
pessess~Ag---s~ff~e~eAt---p+~ffiBese+veAey;---Fes~+t---~A--teM~e 
eeAeeAtFat~eAs-ef-+eaa-~A-tAe-wateP~--WAeA-tAe-wateP-~s-te--ae 
~sea-feF-Seffiest~e-eP-+~vesteek-p~Fpeses;-+eaa-paekeFs-sAa++-ae 
FestF~etea-te-~se-w~tA-AeAaggFess~ve-wateFs-aAa-~sea-eA+y-wAeA 
AeAteM~e---paekeFs---s~eA---as--AeepFeAe--eaAAet--ae--pFepeF+y 
~Astanea~ 

5. Screens. SeFeeA-epeA~Ags-sAa++-pFev~ae-tAe-ffiaM~ffi~ffi-affiS~At-ef 
epeA-aFea-eeAs~steAt-w~tA--tAe--stFeAgtA--ef--tAe--seFeeA--aAa 
gPaS~Ag--ef--tAe--wateF-aeaF~Ag-feFffiat~eA-eF-§Fave+-paek~--~Ae 
s~le-ef-tAe-seFeeA-sAe~+a-ae-aasea-eA-a-s~eve--aAa+ys~s~---~Ae 
epeA~A§S--SAatt--pePffi~t--ffiaM~ffi~ffi--tFaASffi~tt~Ag-aa~t~ty-w~tAe~t 
e+egg~Ag--eF--§affiffi~Ag~---SeFeeAs--sAe~+a--ae--eeAstP~etea---ef 
ffiateF~a+--wA~eA--w~++--Aet--ae--aaffiagea--ay-eAeffi~ea+-aet~eA-ef 
gFe~Aa-wateP-eF-f~t~Fe-e+eaA~Ag-epeFat~eAs-aAa-ae-~Asta++ea-se 
tAat--eMpes~Fe-aaeve-p~ffiP~Ag-+eve+-w~++-Aet-eee~F~--teaa-sAet; 
+eaa-wee+;-eF-etAeF-teM~e-+eaa-pFea~ets-sAa++-Aet-ae-~sea--feF 
seat~Ag-tAe-aetteffi-ef-we++-seFeeAs-eF-eas~A§~ Screens must be 
constructed of corrosion-resistant material and sufficiently 
strong to withstand stresses encountered during and after 
installation. Screen slot openings. screen length, and screen 
diameter should be sized and designed to provide sufficient 
open area consistent with strength requirements to transmit 
sand-free water at a capacity at least equal to one and 
one-half times the capacity of water anticipated. Screen slot 
size should be based on sieve analysis of formation samples. 
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Screens should be installed so that exposure above pumping 
level will not occur. A screen must be attached or connected 
to the casing by a threaded, solvent-welded, or welded joint 
or by threaded fastners or a nontoxic packer. Solvent-welded 
joints should not impart taste, odors, toxic substances, or 
bacterial contamination to the water in the well. 

6. Filter pack. Material used as a filter pack shall be sand or 
sand and gravel that is free of foreign material, properly 
sized, washed, and then disinfected prior to or during 
placement. Provisions for prevention of leakage of grout into 
the filter pack or screen shall be provided. 

7. Well development. Every well shall be developed prior to 
yield and drawdown testing. Well development includes 
procedures to apply physical energy to the screen and aquifer 
formation adjacent to the well. After development, the well 
should produce sand-free water at a capacity at least equal to 
one and one-half times the capacity of water anticipated. 

6~ 8. Yield and drawdown test. Every well should be tested for 
yield and drawdown. The test method to be followed should be 
clearly outlined in the specifications. The test pump should 
have a maximum capacity at least equal to one and one-half 
times the ~~aAt~ty capacity of water anticipated. The test 
pump should be able to operate continuously until the rate of 
decline of the pumping water level has stabilized. Test data 
to be recorded should include: 

a. Static water level. 

b. Pumping rate. 

c. Drawdown during test. 

d. Recovery water levels. 

e. Depth of pump setting. 

Duration of the test shall be determined with due 
consideration given to pumping of sand, clarity of water 
pumped, and the obtaining of a representative sample of water 
for chemical analysis. 

7~ 9. Chemical conditioning. When chemical treatment of a public 
well is proposed, the method of conditioning shall be included 
in the specifications. The equipment, chemicals, and 
inhibitors to be used, the method of testing for chemical 
residuals and the disposal of waste shall be indicated. 

s~ 10. Grouting requirements. 
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a ... --SeRel"ete--gl"et:tt ... ---:rl:te--m~*tt:tl"e--sRel:ltei-eeRs~st-ef-eeR-leR:£; 
saRei;-aRei-watei";-~A-tRe-~l"e~el"t~eR-ef-eRe--eag--ef--eemeR:£ 
~A~Rety-fel:ll"--~ei:IAeis--£38 ... 94--k~te§l"ams}~;--aRei--aR--e~l:lat 
vett:tme-ef-eil"y-saAei-te-Ret-mel"e--tl:taR--s~*--§atteAs--£22 ... 71 
t~:Eel"s}--ef-eteaR-wateF ... --WI:tel"e-tal"ge-vetl:lmes-al"e-l"e~l:l~l"eei 
te-f~tt-aARI:Ital"-e~eR~R§;-§I"avet-Aet-tal"§el"--tRaR--eAe-Ratf 
~Rel:t-£12 ... 7-m~tt~meteFs}-~R-s~~e-may-ee-aeleleel ... 

a ... Neat cement grout. The mixture should consist of one sag 
sack of cement (ninety-four pounds [38 ... 94 
42.64 kilograms]) to not more than six gallons [22.71 
liters] of clean water. Aelel~t~ves Bentonite additives up 
to five pounds [11 ... 92 2.27 kilograms] per sack of cement 
to increase fluidity may be used. Pozzuolana additives u 
to thirt -three ounds 14.97 kilo rams er sack of 
cement may be used. 

e ... ~ Heat of hydration. Care must be used when grouting 
thermoplastic well casing with neat cement grout. Heat 
caused by hydration during curing of the cement may cause 
weakening of the well casing. High peak temperatures may 
be minimized by adding sand or bentonite clay to the neat 
cement grout mixture to increase the curing time. The 
amount of sand or bentonite clay added to the neat cement 
grout may not exceed five pounds [1± ... 92 2.27 kilograms] 
per sack of cement. 

el ... ~ BeAteR~te High-solids bentonite clay grout. A-seel~1:1m-ease 
BeRteR~te-etay-§I"St:tt-may-ee-I:ISeei-te-f~tt-tRe-aRAI:Itai"-S~aee 
wl:leA--tl:teFme~tast~e--eas~A§--~s--l:lseel... The mixture must 
consist of not less than twa three pounds [4 ... 41 
1.36 kilograms] of bentonite clay per gallon [3.79 liters] 
of clean water. 

High-solids bentonite clay grout, bentonite chips. or 
bentonite tablets must be commercially prepared 
specifically for the purpose of sealing water wells. The 
use of bentonite drilling fluids as a grouting material is 
not permitted. 

e ... ~ Grouting guides.. Casing that is to be grouted in the 
drill hole or annular opening shall be provided with 
sufficient guides welded to the casing to permit the 
unobstructed flow and uniform thickness of grout. 

f ... ~ Grout application. Grout material must be positively and 
accurately placed to fill all voids. All grouting sl:latt 
should be performed by adding the mixture, from the bottom 
of the annular e~eA~A§ space upward, in one continuous 
operation, until the annular e~eR~A§ space is filled. 
Sufficient annular opening shall be provided to permit a 
minimum of one and one-half inches [3.81 centimeters] of 
grout around the casing, including couplings, if used. 
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BeRteR~te-eF-s~m~taF-ffiateF~a+s-may-ae-aaaea-te-t~e-aRR~taF 
e~eR~R§-~R-t~e-ffiaRReF-~Ra~eatea-feF-§Fe~t~R§;-te-seat--aRy 
sma++--eFev~ees--eF-f~ss~Fes;-aRa-ass~Fe-t~at-t~e-s~aee-~s 
e~eR-~F~8F-te-f~Rat-§F8~t~R§~ 

Bentonite chips or tablets may be added from the top of 
the annular s ace to a maximum de th of thirt feet 
9.1 meters rovided the rout material is ositivel and 

accurately placed to fill all voids and hydrated after 
placement. 

9~ 11. Plumbness and alignment. Every well shall be tested for 
plumbness and alignment upon completion of construction. The 
casing shall be sufficiently plumb so as not to interfere with 
the installation and operation of the pump. (See recommended 
procedures in the appendix to this chapter.) 

19~ 12. 6ee+eg~eat Well construction data. The water well contractor 
shall provide the North Dakota board of water well contractors 
with an accurate record of well construction data. Drill 
cuttings should be obtained at five-foot [1.52-meter] 
intervals, and at all pronounced changes in formation. l~e 
8F~tteF-s~att-s~~~ty-t~e-NeFt~-9aketa--state--aeaF8--ef--wateF 
wett--eeRtFaeteFs-w~t~ Well construction data shall include an 
accurate record of the drill hole diameters and depths, 
assembled order of size and length of casings and liners, 
grouting depths, formations penetrated, water levels, location 
of blast shots, and pumping tests. Well construction report 
forms are available from the North Dakota board of water well 
contractors. 

11~ 13. Upper terminal of well. The casing or pitless unit for all 
ground water sources shall project not less than twelve inches 
[30.48 centimeters] above the final ground elevation, the well 
cover slab, or pumphouse floor. 

Sites subject to flooding shall have the top of the protective 
casing, pitless unit, the cover of every dug well, and the 
floor of the pumphouse at least two feet [0.609 meter] above 
the highest known flood elevation and be surrounded by 
earthfill. 

12~ 14. Capping. A-~Fe~eFty-f~ttea;-f~Fmty-aF~veR;-se+~a-weeaeR-~t~§ 
sAat+-ae-t~e-m~R~m~m-aeee~taa+e-metAea-ef-ea~~~R§-a-wett-~Rt~t 
~~m~~Rg--e~~~~meRt--~s--~Rsta++ea~---A--we+aea--meta+-~+ate-~s 
~FefeFFea~--NeRfeFFe~s-we++-eas~R§-sAatt--ae--ea~~ea--~s~R§--a 
~t~§--eF--ea~--aes~gRea-feF-tAe-ty~e-ef-wett-eas~R§-~Rsta++ea~ 
The well must be protected during construction. A properly 
fitted cap designed for the type of well casing installed 
shall be used to protect the well from surface contamination 
until pumping equipment is installed. 
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±a~ 15. Bacteriological and chemical quality of water. Every new, 
modified, or reconditioned ground water source shall be 
thoroughly cleaned and disinfected after the completion of 
construction and again after the permanent pump has been 
installed. 9Re The certified water well contractor or pump 
and pitless unit installer in charge during well construction 
and pump installation shall advise the well owner that one or 
more water samples from the source s~at+ should be submitted 
to a the department or other approved laboratory for 
bacteriological analysis aRa-~f-fe~Ra--sat~sfaeteFy--sAa++--se 
a~~Fevea--feF--~+aee~Rt--~R--seFv~ee~--WAeR-~t-~s-estas+~sAea 
t~at-tAe-gFe~Ra-wateF-~s-s~83eet-te-eeRt~R~e~s-eF-~RteFm~tteRt 
eeRta~~Rat~eR;--~Fev~s~eRs-feF-eeAt~R~e~s-a~s~RfeetaRt-w~++-se 
Fe~~~Fea and that the well should not be placed into service 
until satisfactory bacteriological results are obtained. 

Wells intended for use by a public water system shall be 
sampled for bacteriological analysis and the following 
chemicals and not placed into service until the results are 
deemed by the department to comply with the primary drinking 
water standards established under the Safe Drinking Water Act: 
antimony, arsenic. barium, beryllium, cadmium, chromium. 
copper, cyanide, fluoride. lead. mercury, nickel, combined 
nitrate/nitrite, selenium, thallium. manganese, and sulfate. 
When it is established that the ground water is subject to 
continuous or intermittent contamination, or for public water 
systems that the ground water is under the direct influence of 
surface water. provisions for continuous disinfection will be 
required. 

±4~ 16. Chemical quality of water. Every new, modified, or 
reconditioned ground water source should be examined for its 
chemical characteristics by tests of a representative sample 
in a department or other approved laboratory. The samples 
should be collected and tested as soon as practical. 

Water level measurement. Provisions should be made for 
periodic measurement of the static and pumping water levels in 
the completed well. The installation shall be made in such 
manner as to prevent the entrances of foreign material. 

MeR~teF~R§---we++s;---tFF~§at~eA--we++s Water supply wells, 
geothermal ground water and return wells, and special purpose 
water wells. AAy--wateF--we++ All wells designed as a 
~AtteFtR§--we++;--~FFt§at~eR---we++ water supply wells, 
geothermal ground water or return we+t wells, or feF-etReF 
~~F~eses special purpose water wells shall be constructed in 
accordance with this chapter. 

Each well shall be protected at its upper terminal to preclude 
the entrance of foreign materials. 
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17~ 19. Abandoned wells. Any abandoned water wells, including test 
wells, uncompleted wells, and completed wells shall be sealed 
by restoring as far as possible the controlling geological 
conditions which existed before the wells were drilled. 

Sealing of wells results in: 

a. Elimination of physical hazards. 

b. Prevention of contamination of ground water. 

c. Conserving yield and hydrostatic head of aquifers. 

d. Prevention of intermingling of desirable and undesirable 
waters. 

Wherever feasible the wells should be filled with concrete 
grout or other approved materials. (Note recommended grouting 
procedures in the appendix to this chapter.) 

At no time shall any sewage or other contaminated or toxic 
materials be discharged into an abandoned well. 

18~ 20. Organic polymers. The use of biodegradable organic polymers 
as a drilling fluid additive has resulted in persistent 
microbiological contamination of ground water supplies. 
Organic polymers shall be used only when approved in writing 
by the department for a specific well construction project. 

History: Amended effective January 1, 1984; September 1, 1986; April 1, 
1997. 
General Authority: NDCC 43-35-19, 43-35-19.1 
Law Implemented: NDCC 43-35-19, 43-35-19.1 

33-18-91-97. Pump installation for water wells. 

1. Pumphouse appurtenances. The installation of necessary 
appurtenances for public wells shall be as illustrated in pump 
installation details contained in the diagrams attached to 
this chapter. 

a. Floor drain. The pumproom floor shall be watertight and 
shall slope away from the pump base. The pumproom floor 
shall be provided with a floor drain discharging to a sump 
at least twenty-five feet [7.62 meters] from the well. 

b. Vents. Provisions shall be made for venting the well 
casing to atmosphere. There shall be no holes in the pump 
base which might allow wastewater or other material to 
enter the well. A breather tube shall be installed of 
sufficient size to permit air to enter and leave the well 
freely with the changing of water elevation caused by 

95 



starting and stopping the pump. The breather tube shall 
terminate in a full one hundred eighty degree bend at 
least eighteen inches [45.72 centimeters] above the floor, 
securely screened with sixteen mesh wire screen. If the 
breather tube or a depth gauge line passes through the 
base of the pump or through the seal connection into the 
well, the hole about the tube shall be sealed. 

c. Water level measurement. An access plug for a measuring 
tape or an air line and drawdown gauge for determining 
location of the water level shall be installed during the 
installation of the pump on all public wells. Installation 
of permanent water level measuring equipment shall be made 
using corrosion-resistant materials firmly attached, in a 
vertical position, to the drop pipe or pump column in such 
a manner as to prevent entrance of foreign materials. The 
air line shall extend from the top of the well to several 
feet [meters] below the lowest anticipated water level. 
The length of the air line shall be accurately measured 
and the length recorded. 

2. Cutting of well casing. No casing shall be cut off or cut 
into below ground level except to install a pitless unit or 
adapter. 

3. Pitless unit and adapter. 

a. Pitless unit. Pitless units designed to replace a section 
of well casing must meet the standards of the national 
sanitation foundation or the water systems council and 
must: 

(1) Be factory fabricated from point of connection with 
the well casing to the unit cap or cover. The 
materials used must be durable, at least equal in 
quality to the well casing, to prevent excessive 
corrosion. 

(2) Form an unbroken extension of the well casing from 
the point of discharge to a point above ground level 
as specified for upper well terminals. 

(3) Have an inside diameter equal to or greater than the 
inside diameter of the well casing to facilitate work 
and repair on the well, pump, or well screen. Any 
deviation from this paragraph must be approved in 
writing by the department. 

(4) Conduct water from a well casing without exposing the 
well to contamination through openings in the casing. 

(5) Have access to the casing for disinfection of the 
well. 
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(6) Be capped with a cover having a downward flange which 
will overlap the edge of the unit. The cover must be 
securely fastened to the unit and must be 
sufficiently snug to the unit to be verminproof or 
watertight if required. 

The cover must provide for watertight entrance of 
electrical cables, vent piping, and an air line or a 
tap for wetted tape measurements of depth to water 
level of a well. 

(7) Be installed by threaded, welded, or compression 
flange gasketed connection to the cutoff casing. The 
threaded, welded, or compression flange gasketed 
connection to the cutoff casing must be watertight. 
If the connection to the casing is to be a field 
weld, the factory-assembled unit must be designed 
specifically for field welding. 

(8) Have all field connections between the pitless unit 
and the water service pipe threaded, flanged, or 
mechanical joint. 

b. Pitless adapter. P~itess Commercially manufactured 
clamp-on or weld-on pitless adapters for attachment to the . 
exterior of a well casing ffi~si may be installed aRtY when 
approved ~R-WF~i~R§ by the department. Pitless adapters 
must be installed according to manufacturer's 
specifications and meet the standards of the national 
sanitation foundation eF--iRe--waieF-sysieffis-ee~Re~t. ~ 
list of approved pitless adapters is available from the 
department. 

(1) Pitless adapters must be constructed and installed so 
as to prevent the entrance of contaminants into the 
well or water supply through openings in the well 
casing. 

(2) The pitless adapter must provide adequate clearance 
within the well to permit insertion and withdrawal of 
the pump and system components through the upper 
terminal of the well casing. 

(3) The pitless adapter must be connected to the well 
casing with clamps-and-gasket or by welding and must 
be watertight. To assure a watertight connection 
between the pitless adapter and the well casing, care 
must be used in cutting the hole in the well casing, 
preferably with a hole-cutting saw. All burs from 
the cutting process must be removed. Both the 
outside and the inside surfaces of well casing 
surrounding the hole must be smooth. 
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(4) A pitless cap or cover must enclose the upper 
terminal of the well casing. The cap, entrance of 
electrical cables, vent piping, air lines, etc., must 
be as specified for pitless units. 

(5) All field connections between the pitless adapter and 
the water service pipe must be threaded, flanged, or 
mechanical joint. 

(6) All other aspects of pitless adapter requirements 
must be as specified for pitless units. 

c. Freezing. Water service piping must be installed below 
recorded frost penetration. A minimum depth of seven feet 
[2.28 meters] below grade is recommended to prevent 
freezing. 

4. Over-the-well pumps. Power-driven pumps located over a well 
shall be installed on a concrete base of sufficient height to 
permit the outside casing to extend one inch [2.54 
centimeters] above the concrete base. On all public water 
wells the annular opening between the drill hole and casing 
shall be filled with cement grout before the pump base and 
pumphouse floor are constructed. If the well is of the gravel 
wall type, the outer casing shall extend at least twelve 
inches [30.48 centimeters] above the pumproom floor with 
suitable provisions made for adding gravel. The inner casing 
shall extend one inch [2.54 centimeters] above the pump base. 
Note diagrams No. 1 and.No. 2, pump installation details, in 
the diagrams attached to this chapter. 

A sanitary well seal shall be installed at the top of the well 
casings to prevent the entrance of contaminated water or 
objectional material. 

5. Pump column. A separate pump column, suction or discharge 
pipe shall be installed inside the well casing in all 
instances, whether the well is to be pumped by suction, 
airlift, or deep well pump. 

6. Submersible pumps. The discharge line installed inside of the 
well casing must meet the standards for ferrous or nonferrous 
well casing in subsections 2 and 3 of section 33-18-01-06. 
The discharge line shall leave the well at the top of the 
casing. The opening between the discharge line and casing or 
pipe sleeve shall be sealed watertight with an expanding 
rubber seal or equivalent device. When an underground 
discharge is desired, a properly installed pitless unit or, 
when approved by the department, a pitless adapter shall be 
used. 

The electrical cable shall be firmly attached to the pump 
riser at intervals of twenty feet [6.10 meters] or less. 
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When a check valve is not part of the pump, a check valve 
shall be installed on the pump discharge line within the well. 

A check valve on the pump discharge line is not required on 
nonpressurized wells for livestock use that would be damaged 
by freezing, when an airgap or other cross-connection control 
protection is provided. 

7. Offset pumps. Pumps offset from public wells shall be located 
in an aboveground pumphouse or other building. All portions 
of suction lines buried below the ground surface between the 
well and the pump shall be enclosed in a protective pipe of 
standard thickness and be sealed watertight at both ends. 

This requirement shall be considered satisfied if the suction 
line lies within a pressure discharge line. 

Offset pumps for private wells may be located in a basement 
provided that the pumps and all suction pipes are elevated at 
least twelve inches [30.48 centimeters] above the floor. 

8. Hand pumps. Hand pumps shall be of the force type equipped 
with a packing gland around the pump rod, a delivery spout 
which is closed and downward directed, and a one-piece bell 
type base which is part of the pump stand or is attached to 
the pump column in a watertight manner. 

The bell base of the pump shall be bolted with a gasket to a 
flange which is securely attached to the casing or pipe 
sleeve. 

9. Pump controls. 

a. Public water wells. 
must be installed in 
recommendations as 
specifications. 

Pump controls for public water wells 
accordance with the manufacturer's 

shown on approved plans and 

b. Private water wells. Pump controls for private water 
wells should be installed in accordance with 
manufacturer's recommendations and must include: 

(1) A pressure-activated pump switch. 

(2) A thermal overload switch. 

(3) A flow control orifice or a low water level cutoff 
switch on all pumps having an output in excess of the 
well capacity. 

(4) A pressure relief valve on positive displacement 
pumps. 
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(5) The installation of necessary appurtenances for 
private water wells should be as illustrated in 
diagram No. 4 - pitless unit and appurtenances for 
private wells. 

History: Amended effective January 1, 1984; September 1, 1986; April 1. 
1997. 
General Authority: NDCC 43-35-19, 43-35-19.1 
law Implemented: NDCC 43-35-19, 43-35-19.1 
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APPENDIX 

I. WELL DISINFECTION 

A. General. 

Immediately after construction or repair, always disinfect with a 
strong chlorine solution of fifty to one hundred milligrams per 
liter. Materials used in construction or repair of a well are 
contaminated with dirt and bacteria and the water from a well is 
considered safe to drink only when laboratory tests show that no 
harmful bacteria are present. 

B. Procedure. 

1. Determine the amount of water in the well by referring to the 
table. 

2. Add the amount of chlorine compound necessary to give a dosage 
of fifty milligrams per liter as indicated on the table, into 
the opening between the casing and the drop pipe. On new well 
construction, the chlorine should be added just before 
installation of the pumping equipment. 

a. Chlorine tablets may be dropped in the top of the well and 
allowed to settle to the bottom. 

b. Deep wells with high water levels may require that 
chlorine solutions be added through a hose inserted down 
the well casing to ensure proper diffusion of the 
chlorine. 

Chlorine can destroy only the bacteria with which it comes in 
contact. Agitation of the water in the well may be required 
to assure thorough mixing. After adding the chlorine, start 
the pump and operate until the odor of chlorine is detected at 
the pump discharge. 

3. The storage and distribution system should be disinfected 
along with .the well. Open the house faucets and let the water 
run until the odor of chlorine is apparent. 

4. Allow the chlorine solution to remain in the well and 
distribution system for a period of twenty-four hours. Pump 
the well and flush the distribution system to remove all 
traces of chlorine. 

5. After pumping, collect a water sample and submit to the North 
Dakota state department of health laboratory for a 
bacteriological analysis to assure the safety of the water 
supply. Special sample containers are available on request 
from the department. If contamination is shown to be still 
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present in the water supply, the chlorination procedure should 
be repeated. 

6. When time does not permit well disinfection by the procedure 
previously described, apply to the entire depth of the well a 
total volume of 50 mg/1 chlorine solution at least four times 
greater than the volume of water in the well. Allow the 
chlorine solution to remain in the well for a period of at 
least two hours. Pump the well and flush the distribution 
system to remove all traces of chlorine. 

QUANTITY OF DISINFECTANT REQUIRED TO GIVE A DOSE OF 
50 MILLIGRAMS PER LITER CHLORINE 

Diameter of Well, 
Spring, or Pipe, 
in Inches 

Gallons of Water 
Per Foot of Water 
Depth 

Ounces of Disinfectant 
Per 10-ft. Depth of Water 
65% Calcium 5 1/4% Sodium 
Hypochlorite Hypochlorite* 

* 

2 
3 
4 
5 
6 
8 

10 
12 
18 
24 
36 
48 

0.16 
0.37 
0.65 
1.00 
1.47 
2.61 
4.08 
5.88 

13.22 
23.50 
52.88 
94.01 

0.02 
0.04 
0.07 
0.10 
0.15 
0.27 
0.31 
0.60 
1.36 
2.41 
5.43 
9.65 

0.21 
0.47 
0.83 
1.30 
1.87 
3.32 
5.19 
7.47 

16.80 
29.87 
67.20 

119.47 

Sodium Hypochlorite, also known as Bleach, Clorox, etc., can be 
purchased at most drug and grocery stores. One heaping tablespoon 
of 65% calcium hypochlorite = approximately one-half ounce. Six 
(6) 65% calcium hypochlorite tablets = approximately one ounce. 

Heavy concentrations of chlorine on or near the well screen 
with waters very high in iron and/or iron bacteria may result 
in oxidation of iron on the well screen. Efficiency of the 
well screen and well output could be reduced under such 
conditions. 

II. LABORATORY SERVICE. Chemical and microbiological laboratory 
service is provided by the North Dakota state department of health 
laboratory located at 1205 Avenue A West, Bismarck, North Dakota. 
Mailing address is: 

North Dakota Department of Health 
Public Health Laboratory 
PO Box 1618 
Bismarck, NO 58502 
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Microbiological laboratory service is avai1able from: 

First District Health Unit 
801 - 11th Ave. SW 
PO Box 1268 
Minot, NO 

Fargo Community Health Center 
401 - 3rd Ave. N 
PO Box 728 
Fargo, NO 58102 

III. RECOMMENDED PROCEDURES. 

A. Plumbness and Alignment. 

Southwestern District Health Unit 
Pulver Hall, Dickinson College 
PO Box 1208 
Dickinson, NO 58601 

Every public water well, before being officially accepted, 
should be tested for plumbness and alignment. The test method 
to be followed should be clearly stated in the specifications. 
As a minimum, a forty-foot [12.19-meters] section of pipe, or 
rigid dummy of the same length, having an outside diameter not 
more than one-half inch [12.7 millimeters] smaller than the 
diameter of the casing or hole being tested, shall move freely 
throughout the length of the casing or hole to the lowest 
anticipated pump setting. The well should not vary from the· 
vertical in excess of two-thirds of the smallest inside 
diameter of that part of the well being tested, per one 
hundred foot [30.48 meters] of depth. 

B. Abandoned Wells. 

For detailed procedures for abandoning wells, see Section 
Al-13, Sealing Abandoned Wells, AWWA Standards for Deep Wells, 
Al00-66 or later amendments prepared by the American Water 
Works Association and the National Water Well Association . 

C. Springs. 

Springs should be considered as a water supply only when it is 
not possible to develop an acceptable well. Springs shall be 
protected from entry of surface water and should be housed in 
a permanent structure. Continuous chlorination of springs is 
recommended to assure the bacterial purity of the water 
supply. 

D. Continuous Chlorination of Public Well Water Supplies. 

Continuous chlorination is recommended for the safeguarding of 
public well water supplies. Chlorination not only assists in 
maintaining the bacterial purity of the water, but also 
eliminates the growth of taste-and-odor-producing nuisance 
organisms. 
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E. Livestock Wells. 

A check valve on the pump discharge line is not required on 
nonpressurized wells for livestock use that would be damaged 
by freezing. The pump discharge line shall have a minimum air 
gap equal to twice the effective diameter of the discharge 
line to prevent backflow or siphonage into the well to prevent 
contamination of the well. 

IV. MEASUREMENT OF WATER WELL DRAWDOWN AND SPECIFIC CAPACITY. 

Pumping tests of water supply wells can serve many purposes. 
Properly planned and conducted tests will reveal information about 
the performance and efficiency of the well being pumped. In 
addition, from the data obtained, calculations can be made which 
interpret ground water aquifer performance. 

Measuring each well for pump and well yield, depth to water level, 
drawdown, and specific capacity should be done on a routine basis. 
These test results should be compared with previous tests to 
estimate current well and/or aquifer conditions. 

A. Terminology. 

It is important to understand the meaning of the terms used 
relating to the pumping test. Some of these terms are as 
follows: 

1. Static Water Level. This is the level at which water 
stands in the well when no water is being pumped. It is 
generally expressed as the distance in feet from the 
ground surface to the water level in the well. 

2. Pumping Level. This is the level at which water stands in 
the we 11 when pumping is in progress. The pumping 1 eve 1 
may also be referred to as the dynamic water level. 

3. Drawdown. When a well is pumped, the water level in the 
vicinity of the well will be lowered. Drawdown is the 
difference, measured in feet, between the static water 
level and the pumping level. 

4. Well Yield. The well yield is the volume of water per 
unit of time discharged from a well either by pumping or 
by free flow. 

5. Specific Capacity. Specific capacity of the well is its 
yield per unit of drawdown, usually expressed as gallons 
per minute (gpm) per foot of drawdown. 

B. Determination of Depth to Water Level. 
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1. Wetted Tape Method. The wetted tape method will 
accurately measure the depth to water in a well and can be 
used for depths up to one hundred feet [30.5 meters] or 
more. Attach a lead weight to the end of a steel 
measuring tape, if needed. Wipe dry the lower three or 
four feet [.91 or 1.22 meters] of the tape and coat with 
carpenter's chalk. Lower the tape into the well through 
the air vent or other opening until part of the chalked 
section is below water. Continue to lower the tape until 
the next even foot mark can be held exactly at a reference 
point and record the number of feet indicated. The tape 
is then removed from the well and note is made of the 
footage of chalked section washed away by the water. 
Subtract this reading from the reading obtained at the top 
reference point. The difference in these readings is the 
depth from the reference point to the water level. 

2. Air Line Method. The air line method measures depth to 
water level by determining the air pressure required to 
push all of the water out of a submerged tube of known 
length. The air line consists of a one-fourth inch [6.35 
millimeters] pipe, copper or plastic tubing extending from 
the top of the well to a point several feet below the 
lowest anticipated water level. To avoid turbulence near 
the intake of the pump, the lower end of the air line 
should be at least five feet [1.52 meters] above or below 
the point where water enters the pump. The exact length 
of the air line must be known or should be measured as it 
should be placed in the well. Make all joints airtight 
with a nontoxic or piping compound. The upper end of the 
tube is fitted with suitable connections for an air gauge, 
a tire valve, and an air pump. 
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Pump the air into the line until the gauge pressure is 
constant. This indicates that all of the water has been 
expelled from the tube. The gauge reading shows the pressure 
necessary to support a column of water of a height equal to 
the depth the tube was submerged. If the gauge indicates feet 
of water, then it shows directly the submerged length of the 
line in feet. Subtracting the submerged length from the total 
length of the air line gives the depth to static water level. 
Gauges calibrated in pounds per square inch (psi) may be 
converted to feet of water by multiplying by 2.31. 

C. Determination of Drawdown 

First, determine the static water level. Second, after the 
well has achieved a constant pumping rate or yield, measure 
the depth to the water level. The difference of these 
readings before and after pumping the well at a specific rate 
is measured in feet and recorded as feet of drawdown. 

Example: Depth to water before pumping = 100 feet 
Depth to water after pumping = 125 feet 

Drawdown = Depth after pumping - depth before pumping 
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= 125 feet - 100 feet = 25 feet 

D. Determination of Specific Capacity. 

Specific capacity is calculated by dividing the yield of the 
well in gallons per minute by the drawdown. Both measurements 
shall be taken at the same time. 

Example: Yield of well = 160 gpm Drawdown = 20 feet 
Specific capacity = 160/20 = 8 gpm per foot 

of drawdown 

E. Interpretation of Water Well Problems. 

With proper records of water well tests, well problems can be 
interpreted. Some rules to follow are: 

1. If the output of the well (gpm) drops, the drawdown 
decreases, and the specific capacity remains the same, the 
problem is most likely the pump. 

2. If the output of the well (gpm) drops, the static water 
well level remains the same, the drawdown increases and 
the specific capacity decreases, the well may be plugging. 
Acid clean the well when the specific capacity drops about 
twenty-five percent. 

3. If the output of the well (gpm) drops and the static water 
level is declining, the aquifer may be depleting. 

V. GENERAL POLICY - GEOTHERMAL ENERGY 

Geothermal energy, using ground water to heat and cool homes and 
businesses, is becoming increasingly popular in North Dakota. 
Because of the potential for contamination of drinking water 
systems and aquifers, and the pollution of surface waters, the 
North Dakota department of health provides the following guidance 
for users of geothermal energy. This policy relates primarily to 
private individual systems. Commercial and industrial projects 
should be constructed only after consultation with the department 
regarding water supply and disposal requirements. 

1. The department encourages the conservation of ground water 
resources. Whenever possible, the water should be reinjected 
into the supply aquifer or used for other beneficial purposes 
such as irrigation or stock watering. 

2. Users of geothermal energy must be aware of the scale-forming 
or corrosive nature of some of the highly mineralized water in 
North Dakota. Some ground water supplies may require 
treatment prior to use, or serious problems with operation of 
the heat exchange system can develop. 
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3. All supply and disposal wells shall be constructed to comply 
with department of health rules, chapter 33-18-01, 11 Water Well 
Construction and Water Well Pump Installation. 11 The 
geothermal system should be constructed to eliminate all 
sources of contamination to the water supply system and the 

.ground water aquifer. 

4. If municipal water supply systems are to be used as a source 
of geothermal energy, an approved backflow prevention device 
shall be used to separate the geothermal energy from the 
public water supply system. 

5. Heat exchange systems containing toxic or flammable substances 
must be separated from the drinking water supply by two 
separate thicknesses of metal. 

6. Geothermal energy systems shall not discharge water to either 
municipal drinking water or sewer systems. Discharge to the 
municipal drinking water system is a cross-connection and 
could result in chemical and/or microbiological contamination 
of the system. Nearly all cities in the state have sewer use 
ordinances specifically prohibiting the connection of clear 
water discharges to the sewer system. 

7. Geothermal energy systems may discharge to municipal storm 
sewer systems if the discharge water is compatible with the 
waters of the receiving stream. Degradation of surface waters 
by discharges from geothermal energy systems will not be 
allowed. 

8. If water is to be reinjected into the ground water system, the 
discharge should be made to a similar or inferior quality 
aquifer. 

9. Highly mineralized or saline waters, such as from the Dakota 
formation, should be returned to those aquifers if secondary 
use is not possible. 

10. Evaporation ponds, which do not discharge, may be used as a 
means of disposal where other methods of disposal are not 
feasible. 

11. Disposal permits under the Underground Injection Control 
Program or the National Pollutant Discharge Elimination System 
Regulations may be required. Users of geothermal energy 
systems should contact the department to determine whether a 
permit is required for their installation. 

VI. ABANDONMENT OF TEST HOLES, PARTIALLY COMPLETED WELLS, AND 
COMPLETED WELLS 
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Reprinted from AWWA Standard for Water Wells, A100-84, by 
permission. Copyright ~ 1984, American Water Works 
Association. 

Section 1.1 - General 

The recommendations contained in this appendix pertain to 
wells and test holes in consolidated and unconsolidated 
formations. Each sealing job should be considered as an 
individual problem, and methods and materials should be determined 
only after carefully considering the objectives outlined in the 
standard. 

Section 1.2 - Wells in Unconsolidated Formations 

Normally, abandoned wells extending only into consolidated 
formations near the surface and containing water under water-table 
conditions can be adequately sealed by filling with concrete, 
grout, neat cement, clay, or clay and sand. In the event that the 
water-bearing formation consists of coarse gravel and producing 
wells are located nearby, care must be taken to select sealing 
materials that will not affect the producing wells. Concrete may 
be used if the producing wells can be shut down for a sufficient 
time to allow the concrete to set. Clean, disinfected sand or 
gravel may also be used as fill material opposite the 
water-bearing formation. The remainder of the well, especially . 
the upper portion, should be filled with clay, concrete, grout, or 
neat cement to exclude surface water. The latter method, using 
clay as the upper sealing material, is especially applicable to 
large-diameter abandoned wells. 

In gravel-packed, gravel-envelope, or other wells in which 
coarse material has been added around the inner casing to within 
twenty to thirty feet (6.1 to 9.1 m) of the surface, sealing 
outside the casing is very important. Sometimes this sealing may 
require removal of the gravel or perforation of the casing. 

Section 1.4 - Wells in Noncreviced Rock Formations 

Abandoned wells encountering noncreviced sandstone or other 
water-bearing consolidated formations below the surface deposits 
may be satisfactorily sealed by filling the entire depth with 
clay, provided there is no movement of water in the well. Clean 
sand, disinfected if other producing wells are nearby, may also be 
used through the sandstone up to a point ten to twenty feet (3.0 
to 6.1 m) below the bottom of the casing. The upper portion of 
this type of well should be filled with concrete, neat cement, 
grout, or clay to provide an effective seal against entrance of 
surface water. If there is an appreciable amount of upward flow, 
pressure cementing or mudding may be advisable. 

Section 1.5 - Multiple Aquifer Wells 
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Some special . problems may develop in sealing wells extending 
into more than one a qui fer. These we 11 s shou 1 d be fi 11 ed and 
sealed in such a way that exchange of water from one aquifer to 
another is prevented. If no appreciable movement of water is 
encountered, filling with concrete, neat cement, grout, or 
alternate layers of these materials and sand will prove 
satisfactory. When velocities are high, the procedures outlined 
in section 1.6 are recommended. If alternate concrete plugs or 
bridges are used, they should be placed in known nonproducing 
horizons or, if locations of the nonproducing horizons are not 
know, at frequent intervals. Sometimes when the casing is not 
grouted or the formation is nocaving, it may be necessary to 
break, slit, or perforate the casing to fill any annular space on 
the outside. 

Section 1.6 - Wells with Artesian Flow 

The sealing of abandoned wells that have a movement of water 
between aquifers or to the surface requires special attention. 
Frequently the movements of water may be sufficient to make 
sealing by gravity placement of concrete, cement grout, neat 
cement, clay, or sand impractical. In such flow, if preshaped or 
precast plugs are used, they should be several times longer than 
the diameter of the well, to prevent tilting. 

Since it is very important in wells of this type to prevent 
circulation between formations or loss of water to the surface or 
to the annular space outside the casing, it is recommended that 
pressure cementing, using the minimum quantity of water that will 
permit handling, be used. The use of wells, large stone aggregate 
(not more than one-third of the diameter of the hole), lead wool, 
steel shavings, a well packer, or a wood or cast-lead plug or 
bridge will be needed to restrict the flow and thereby permit the 
gravity placement of sealing material above the formation 
producing the pressure mudding instead of this process if 
sometimes permissible. 

In wells which the hydrostatic head producing flow to the 
surface is low, the movement of water may be arrested by extending 
the well casing to an elevation above the artesian-pressure 
surface. Previously described sealing methods suitable to the 
geologic conditions can then be used. 

Section 1.7 - Sealing Materials 

A number of materials that can be used for sealing wells 
satisfactorily, including concrete, cement grout, neat cement, 
clay, sand, or combinations of these materials, are mentioned in 
this appendix. Each material has certain characteristics and 
distinctive properties; therefore, one material may be especially 
suited for doing a particular job. The selection of the material 
must be based on the construction of the well, the nature of the 
formations penetrated, the material and equipment available, the 
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location of the well with respect to possible sources of 
contamination, and the cost of doing the work. 

Concrete is generally used for filling the upper part of the 
well or water-bearing formations, for plugging short sections of 
casings, or for filling large-diameter wells. Its use is cheaper 
than neat cement or grout, and it makes a stronger plug or seal. 
However, concrete will not penetrate seams, crevices, or 
interstices. Furthermore, if not properly placed, the aggregate 
is likely to separate from the cement. 

Cement grout or neat cement and water are far superior for 
sealing small openings, for penetrating any annular space outside 
of casings, and for filling voids in the surrounding formation. 
When applied under pressure, they are strongly favored for sealing 
wells under artesian pressure or those encountering more than one 
aquifer. Neat cement is generally preferred to grout because it 
does not separate. 

Clay, as a heavy mud-laden or special clay fluid applied under 
pressure, has most of the advantages of cement grout. Its use is 
preferred by some competent authorities, particularly for sealing 
artesian wells. Others feel that it may, under some conditions, 
eventually be carried away into the surrounding formations. 

Clay in a relatively dry state, clay and sand, or sand alone 
may be used advantageously as sealing materials, particularly 
under water-table conditions where diameters are large, depths are 
great, formations are caving, and there is no need for achieving 
penetration of openings in casings, liners, or formations, or for 
obtaining a watertight seal at any given spot. 

Frequently combinations of these materials are necessary. The 
more expensive materials are used when strength, penetration, or 
watertightness are needed. The less expensive materials are used 
for the remainder of the well. Cement grout or neat cement is now 
being mixed with bentonite clays and various aggregates. Superior 
results and lower cost are claimed for such mixtures. 
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ASTM STANDARD A 53* 

Welded and Seamless Steel Pipe 
Schedule 40 - Standard Weight 

Weight per Foot (lb) 
Nominal External Internal Wall Threads and 
Size Diameter Diameter Thickness Plain End Couplings 

(Inches) (Inches) (Inches} (Inches) 

1 1/4 1.660 1.380 0.140 2.27 2.28 
1 1/2 1.900 1.610 0.145 2.72 2.73 
2 2.375 2.067 0.154 3.65 3.68 
2 1/2 2.875 2.469 0.203 5.79 5.82 

3 3.500 3.068 0.216 7.58 7.62 
3 1/2 4.000 3.568 0.226 9.11 9.20 
4 4.500 4.026 0.237 10.79 10.89 
5 5.563 5.047 0.258 14.62 14.81 

6 6.625 6.065 0.280 18.97 19.18 
8 8.625 7.981 0.322 28.55 29.35 

10 10.750 10.020 0.365 40.48 41.85 
12 12.750 12.000 0.375 49.56 51.15 

14 14.000 13.250 0.375 54.57 57.00 
16 16.000 15.250 0.375 62.58 65.30 
18 18.000 17.250 0.375 70.59 73.00 
20 20.000 19.250 0.375 78.60 81.00 

22 22.000 21.000 0.500 114.81 
24 24.000 23.000 0.500 125.49 
26 26.000 25.000 0.500 .136.17 
28 28.000 27.000 0.500 146.85 

30 30.000 29.000 0.500 157.53 
32 32.000 31.000 0.500 168.21 
34 34.000 33.000 0.500 178.89 
36 36.000 35.000 0.500 189.57 

112 



ASTM STANDARD A 589* 

Water-Well Reamed and Drifted Pipe 

Weight per Foot (lb) 
Nominal External Internal Wall Threads and 
Size Diameter Diameter Thickness Plain End Couplings 

(Inches) (Inches) (Inches) (Inches) 

1 1/4 1.660 1.380 0.140 2.27 2.30 
1 1/2 1.900 1.610 0.145 2.72 2.75 
2 2.375 2.067 0.154 3.65 3.75 

2 l/2 2.875 2.469 0.203 5.79 5.90 
3 3.500 3.068 0.216 7.58 7.70 
3 1/2 4.000 3.548 0.226 9.11 9.25 

4 4.500 4.026 0.237 10.79 11.00 
5 5.563 5.047 0.258 14.62 15.00 
6 6.625 6.065 0.280 18.97 19.45 

8 8.625 7.981 0.322 28.55 29.35 
10 10.750 10.020 0.365 40.48 41.85 
12 12.750 12.000 0.375 49.56 51.15 

*From 11 1973 Annual Book of ASTM Standards .. 
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SDR AA TED PVC CASING ·WEIGHTS AND DIMENSIONS 

STANDARD WIIQHT ...... LD. 
NOIIINAL DIMeNSION AVERAGE MIN. (LBIIFT) 

$1m 

4' 

5' 

6' 

8' 

10' 

12' 

16' 

RATIO INCHES INCH!S I.D. AT ADDn1DNAL "lrt DUT OF ROUND 
(SDIII) O.D. W!LL 

AIR SP.C.·1 ROUND 1'llt Z"llo 3"lrt "' 5'llo 

21 4.500 .214 1.875 .555 3.981 3.921 3.812 3.842 3.803 3.713 

17 4.500 .285 2.292 .871 3.812 3.143 3.104 3.715 3.721 3.eea 

13.5 4.500 .333 2.831 .838 3.730 3.513 3.155 3.111 3.510 ~ 

21 5.513 .265 2.870 .850 4.90e 4.110 4.111 4.712 4.713 UM 

17 5.!83 .327 3.497 1.035 4.711 4.743 4.1115 4.M7 4.510 4.552 

13.5 5.583 .412 4.341 1.285 4.601 4.555 4.501 4.413 4.417 4.37'1 

21 6.625 .315 4.074 1.208 5.851 5.797 5.731 5.510 5.521 5.513 

17 6.625 .390 4.9M 1.470 5.705 5.a. 5.510 5.$M 5.471 5.420 

13.5 6.625 .491 6.144 1.111 5.411 5.421 5.371 5.317 5.212 5.207 

21 a.szs .410 6.8M 2.031 7.517 7.541 7.414 7.311 7.312 7.231 

17 8.625 .508 8.421 2.483 7 . .-zt 7.353 7.271 7.204 7.130 7.051 

21 10.750 .511 10.583 3.185 9.511 9.421 9.325 9.230 9.135 9.040 

21 12.750 .soe 15.042 4.452 11 .302 11 .189 11 .071 10.913 10.141 10.731 

•·· 16.000 .762 23.741 7.029 14.235 14.0e:J 13.950 13.801 13.&ee 13.523 

-
Pc: 1 vinyl Chloride (PVC) casing for water wells will carry the following labels for compliance with 
the American Society for Testing and Materials (ASTM) specification F480-81 . 

a• WELL CASING PVC 1120 SOR 21 IC2 F480 ~ 

This label includes the SOR, IC number, and the NSF·WC logo. 

a• WELL CASING PVC 1120 200 PSI SOR 21 IC2 F480 UIPJHO 
02241 ~-.-

This label is the same as the first except it has also been tested as 
ASTM 02241 pressure pipe; therefore, the label includes the 
NSF·PW logo, as well as the NSF·WC logo. 

NOTE: A label will also include the manufacturer's name and production code number, 
which are not included in the above labels. 
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JULY 1997 

CHAPTER 33-33-84 

33-33-84-81. {±±9±t Definitions. For the purpose of this 
chapter: 

1. 

2. "Approved" means acceptable . to the department based on a 
determination of conformity with principles, practices, and 
generally recognized standards that protect public health. 

3. "aw" means water activity. 

4. "Certification number" means a unique combination of letters 
and numbers assigned by a shellfish control authority to a 
molluscan shellfish dealer according to the provisions of the 
national shellfish sanitation program. 

5. "CFR" or "Code of Federal Regulations" means the compilation 
of the general and permanent rules published in the federal 
register by the executive departments and agencies of the 
federal government which is published annually by the United 
States government printing office; and contains food and drug 
administration rules in 21 CFR, United States department of 
agriculture rules in 7 CFR and 9 CFR, and EPA rules in 48 CFR. 

6. "Corrminuted" means reduced in size by methods including 
chopping, flaking. grinding, or mincing and includes fish or 
meat products that are reduced in size and restructured or 
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reformulated such as gefilte fish, formed roast beef, gyros, 
ground beef, and sausage; and a mixture of two or more types 
of meat that have been reduced in size and combined, such as 
sausages made from two or more meats. 

7. 11 Comnissary 11 means a catering establishment, restaurant, or 
any other place in which food, containers, or supplies are 
kept, handled, prepared, packaged, or stored. 

8. 11 Comnon dining area 11 means a central location in a group 
residence where people gather to eat at mealtime. Common 
dining area does not apply to a kitchenette or dining area 
located within a resident's private living quarters. 

9. 11 Confirmed disease outbreak 11 means a foodborne disease 
outbreak in which laboratory analysis or appropriate specimens 
identifies a causative organism and epidemiological analysis 
implicates the food as the source of the illness. 

10. 11 Consumer 11 means a person who is a member of the public, takes 
possession of food, is not functioning in the capacity of an 
operator of a food establishment or food processing plant, and 
does not offer the food for resale. 

2':' 11. 11 Corrosion-resistant materials 11 means those materials that 
maintain tRe~F--eF~§~Aat acceptable surface cleanability 
characteristics under prolonged influence of the food to be 
contacted, normal use of cleaning compounds and eaEteF~E~aat 
sanitizing solutions, and other conditions-of-use environment. 

12. 11 Crit i ca 1 contra 1 point 11 means a point or procedure in a 
specific food system where loss of control may result in an 
unacceptable health risk. 

13. 11 Critical item 11 means a provision of this code that, if in 
noncompliance, is more likely than other violations to 
contribute to food contamination, illness, or environmental 
degradation. 

14. 11 Critical limit 11 means the maximum or minimum value to which a 
physical, biological, or chemical parameter must be controlled 
at a critical control point to minimize the risk that the 
identified food safety hazard may occur. 

3':' 15. 11 Department" means the state department of health aAa 
EeAset~aatea-taeeFateF~es or its designated agent. 

4':' 16. 11 Easily cleanable" means that surfaces are readily accessible 
and made of such materials and finish and so fabricated that 
residue may be removed effectively by normal cleaning methods. 

17. 11 Easily movable .. means weighing thirty pounds [14 kilograms] 
or less; mounted on casters, gliders, or rollers; or provided 
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with a mechanical means re u1r1n ounds 
14 kilo rams of force to safel tilt a unit of e ui ment for 

cleaning; and ·having no utility connection, a utility 
connection that disconnects quickly, or a flexible utility 
connection line of sufficient length to a.llow the equipment to 
be moved for cleaning of the equipment and adjacent area. 

6-: 18. 11 Employee 11 means the f3eFW~hl=le+eieP;---~Ael~v~aHats--Aav~FI§ 
SHf3ePV~S9Py-eP-maAa§emeA~-eiH~~es-aAei-aAy-e~l=!eP-f3ePS9A--W9Pk~A§ 
~A--a--feea--sePv~ee--es~aeHsi:lmeA~ licenseholder, person in 
charge, person having supervisory or management duties, person 
on the payroll, family member, volunteer. person performing 
work under contractual agreement, or other person working in a 
food establishment. 

19. "EPA 11 means the United States environmental protection agency. 

6-: 28. 11 Equipment" means stoves, ovens, ranges, hoods, slicers, 
mixers, meatblocks, tables, counters, refrigerators, sinks, 
dishwashing machines, steamtables, and similar items other 
than utensils, used in the operation of a food sePv~ee 
establishment. 

21. 11 Fish 11 means fresh or saltwater finfish, molluscan shellfish, 
crustaceans, and other forms of aquatic animal life other than 
birds or mammals and includes any edible human food product 
derived in whole or in part from fish, including fish that has 
been processed in any manner. 

7-: 22. "Food" means any raw, cooked, or processed edible substance, 
ice, beverage, or ingredient used or intended for use or for 
sale, in whole or in part, for human consumption, or chewing 
gum. 

23. "Foodborne disease outbreak" means an incident in which two or 
more persons experience a similar illness after ingestion of a 
common food and epidemiological analysis implicates the food 
as.the source of the illness. Foodborne disease outbreak 
includes a single case of illness such as one person ill from 
botulism or chemical poisoning. 

8-: 24. "Food-contact surface" means those surfaces of equipment and 
utensils with which food normally comes in contact, and those 
surfaces from which food may drain, drip, or splash back onto 
surfaces normally in contact with food. 

25. "Food employee 11 means an individual working with unpackaged 
food, food equipment or utensils. or food-contact surfaces. 

26. "Food establishment": 
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a. 11 Food establishment .. means an operation that stores, 
prepares, packages, serves, vends, or otherwise provides 
food for human consumption: 

(1) Such as a restaurant, satellite or catered feeding 
location, catering operation if the operation 
provides food directly to a consumer or to a 
conveyance used to transport people, market, vending 
location, conveyance used to transport people, 
institution, or food bank; and 

(2) That relinquishes possession of food to a consumer 
directly, or indirectly through a delivery service 
such as home delivery of grocery orders or restaurant 
takeout orders, or delivery service that is provided 
by common carriers. 

b. 11 Food establishment .. includes: 

(1) An element of the operation such as a transportation 
vehicle or a central preparation facility that 
supplies a vending location or satellite feeding 
location unless the vending or feeding location is 
permitted by the department; and 

(2) An operation that is conducted in a mobile, 
stationary, temporary, or permanent facility or 
location; where consumption is on or off the 
premises; and regardless of whether there is a charge 
for the food. 

c. 11 Food establishment .. does not include: 

(1) An establishment that offers only prepackaged foods 
that are not potentially hazardous; 

(2) A produce stand that only offers whole, uncut fresh 
fruits and vegetables; 

(3) A food processing plant; 

(4) A kitchen in a private home if the food is prepared 
for sale or service at a function such as a religious 
or charitable organization•s bake sale; 

(5) A private home that receives catered or 
home-delivered food. 

9':' 27. ••Food processing estaaHsl:lmeAt plant 11 means a commercial 
establishment in which food is manufactured or packaged for 
human consumption. The term does not include a food sePv~ee 
establishment, retail food store, or commissary operation. 
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19~--~~eee--seFv~ee--es~ae+~sAffieA~~--ffieaAs--aAy-~+aee-wAeFe-feea-~s 
~Fe~aFea-aAa-~A~eAaea--feF--~Aa~v~a~a+--~eF~~eA--seFv~ee;--aAa 
~Ae+~ees--~Ae--s~~e-a~-wA~eA-~Aa~v~a~a+-~eF~~eAs-aFe-~Fev~aea~ 
TAe--~eFffi--~Ae+~aes--aAy--s~eA--~+aee--Fe§aFe+ess--ef--wAe~AeF 
eeAS~ffi~~~eA--~s--eA--eF--eff--~Ae--~Feffi~ses--aAa-Fe§aFe+ess-ef 
wRe~AeF-~AeFe-~s--a--eAaF§e--feF--~Ae--feea~---TAe--~eFffi--a+se 
~Ae+~aes--ae+~ea~esseA-~y~e-e~eFa~~eAs-~Aa~-~Fe~aFe-saAaw~eAes 
~A~eAaee-feF-~Ae~v~e~a+-~eF~~eA-seFv~ee~--TAe--~eFffi--eees--Ae~ 
~Ae+~ae--~F~va~e--Aeffies--wAeFe--feea-~s-~Fe~aFee-eF-seFvea-feF 
~Aa~v~a~a+--faffi~+y--eeAs~ffi~~~eA;--Fe~a~+--feea---s~eFes;---~Ae 
+eea~~eA-ef-feea-veAe~A§-ffiaeA~Aes;-aAe-s~~~+y-veA~e+es~ 

28. 11 Game animal 11 means an animal, the products of which are food, 
that is not classified as cattle, sheep, swine, or goat in 9 
CFR subchapter A - mandatory meat inspection, part 301, as 
poultry in 9 CFR subchapter 9C - Mandatory poultry products 
ins ection art 381 or as fish as defined in sub ara ra h 
1-201.10 B 26 . Game animal includes animals such as 
reindeer, elk, deer, antelope, water buffalo, bison, rabbit, 
squirrel, bear, and muskrat; aquatic and nonaquatic birds such 
as wild ducks and geese, quail, and pheasant; nonaquatic 
reptiles such as rattlesnakes; aquatic mammals; exotic animals 
as defined in 9 CFR subchapter A - animal welfare, part 1, 
such as lion, tiger, · leopard, elephant, camel, antelope, 
anteater, kangaroo, and water buffalo; and species of foreign 
domestic cattle, such as ankole, gayal, and yak. 

29. 11 Group residence 11 means a private or public housing 
corporation or institutional facility that provides .· living 
quarters and meals. Group residence includes a domicile for 
unrelated persons such as a retirement home or long-term 
health care facility. 

30. 11 HACCP plan 11 means a written document that delineates the 
formal procedures for following the hazard analysis critical 
control point principles developed by the national advisory 
committee on microbiological criteria for foods. 

31. 11 Hazard 11 means a biological, chemical, or physical property 
that may cause an unacceptable consumer health risk. 

n~ 32. 11 Hermetically sealed container 11 means a container designed and 
intended to be secure against the entry of micro-organisms and 
in the case of low acid canned foods, to maintain the 
commercial sterility of its eeA~eA~ contents after processing. 

33. 11 Highly susceptible population 11 means a group of persons who 
are more likely than other populations to experience foodborne 
disease because they are immunocompromised or older adults and 
in a facility that provides health care or assisted living 
services, such as a hospital or nursing home; or preschool age 
children in a facility that provides custodial care, such as a 
day care center. 
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34. "Injected" means manipulating a meat so that infectious or 
toxigenic micro-organisms may be introduced from its surface 
to its interior through tenderizing with deep penetration or 
injecting the meat such as with juices which may be referred 
to as "injecting". "pinning ... or 11 Stitch pumping ... 

12-:- 35. 11 Kitchenware 11 means aH-RU:ItHI:Ise-l:lteflsHs-etReF-tRafl-tae+ewaFe 
food preparation and storage utensils. 

13-:- 36. 11 Law 11 includes applicable federal, state, and local statutes, 
ordinances, and regulations. 

37. 11 Li cense 11 means the document issued by the department that 
authorizes a person to operate a food establishment. 

38. 11 Licenseholder" means the entity that is legally responsible 
for the operation of the food establishment such as the owner, 
the owner•s agent, or other person; and possesses a valid 
license to operate a food establishment. 

39. "Linens" means fabric items such as cloth hampers, · cloth 
napkins, tablecloths, wiping cloths, and work garments 
including cloth gloves. 

40. "Meat 11 means the flesh of animals used as food including the 
dressed flesh of cattle, swine, sheep, or goats and other 
edible animals. except fish and poultry. that is offered for 
human consumption. 

14-:- 41. "Mobile food unit" means a vehicle-mounted food seFvhe 
establishment designed to be readily movable. 

42. "Molluscan shellfish .. means any edible species of fresh or 
frozen oysters, clams. mussels. and scallops or ' edible 
portions thereof, except when the scallop product consists 
only of the shucked adductor muscle. 

iS-:- 43. "Packaged 11 means bottled, canned, cartoned, eF securely 
bagged, or securely wrapped, whether packaged in a food 

· establishment or a food processing plant. Packaged does not 
include a wrapper. carryout box. or other nondurable container 
used to containerize food with the purpose of facilitating 
food protection during service and receipt of the food by the 
consumer. 

16-:- 44. 11 Person 11 includes any individual, partnership, corporation, 
association, or other legal entity. 

±7-:- 45. 11 Person in charge.. means the individual present in a food 
seFv~ee establishment who is tRe--a~~aFeflt--sl:l~eFv~seF--ef 
responsible for the feea-seFv~ee-estaet~SRffieflt operation at 
the time of inspection. tf--Re--4fla~v~al:lat--~s--tRe--a~~aFeflt 
Sl:l~eFv~seF;-tRefl-afly-e~+eyee-~peseflt-~s-tRe-~eFsefl-~fl-eRaFge-:-
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46. "Personal care items.. means items or substances that may be 
poisonous. toxic. or a source of contamination and are used to 
maintain or enhance a person's health, hygiene, or appearance. 
Personal care items include items such as medications; 
first-aid supplies; and other items such as cosmetics, and 
toiletries such as toothpaste and mouthwash. 

47. "pH" means the symbol for the negative logarithm of the 
hydrogen ion concentration, which is a measure of the degree 
of acidity or alkalinity of a solution. Values between zero 
and seven indicate acidity and values between seven and 
fourteen indicate alkalinity. The value for pure distilled 
water is seven, which is considered neutral. 

48. 11 Physical facilities" means the structure and interior 
surfaces of a food establishment including accessories such as 
soap and towel dispensers and attachments such as light 
fixtures and heating or air-conditioning system vents. 

49. "Poisonous or toxic materials" means substances that are not 
intended for ingestion and are included in four categories: 

a. Cleaners and sanitizers, which include cleaning and 
sanitizing agents and agents such as caustics, acids, 
drying agents, polishes, and other chemicals; 

b. Pesticides, which include substances such as insecticides 
and rodenticides; 

c. Substances necessary for the operation and maintenance of 
the establishment such as nonfood grade lubricants and 
personal care items that may be deleterious to health; and 

d. Substances that are not necessary for the operation and 
maintenance of the establishment and are on the premises 
for retail sale, such as petroleum products and paints. 

±s~ 50. !PeteAt~a++y--aaRgeFe~s--feeall-meaAs-aRy-feea-tAat-eeAs~sts-~R 
wAe+e-eF-~R--~aFt--ef--m~+k--eF--m~+k--~Fea~ets;--eggs;--meat; 
~e~+tFy;---f~sA;---sAet+f~sA;---ea~e+e---eF~staeea;--eF--etAeF 
~R§Fea~eRtS;--~Ret~S~R§--SyRtAet~e--~R§Fea~eRtS;--~R--a---feFffi 
ea~ae+e---ef---s~~~eFt~R§--Fa~~a--aRa--~Fe§Fess~ve--gFewtA--ef 
~Rfeet~e~s-eF-teM~§eR~e-m~eFe-eFgaR~sms~--lAe--teFffi--aees--Ret 
~Ret~ae-feeas-wA~eA-Aave-a-~H-+eve+-ef-4~6-eF-ee+ew-eF-a-wateF 
aet~v~ty-iaw) va+~e-ef-e~sS-eF-+ess~ .. Potentially hazardous 
food". 

a. 11 Potentia 11 y hazardous food" means a food that i s a 
natural or synthetic and is in a form capable of 
supporting: 

(1) The rapid and progressive growth of infectious or 
toxigenic micro-organisms; 
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(2) The growth and toxin production of clostridium 
botulinum; or 

(3) In shell eggs, the growth of salmonella enteritidis. 

b. 11 Potentia11 hazardous food 11 includes an animal food a 
food of animal ori in that is raw or heat-treated· a food 
of plant origin that is heat-treated or consists of raw 
seed sprouts; cut melons; and garlic and oil mixtures. 

c. 11 Potentially hazardous food 11 does not include: 

(1) A food with a water activity (Aw (aw)) value of 0.85 
or less; 

(2) 

(3) A food, in an unopened hermetically sealed container, 
that is commercially processed to achieve and 
maintain commercial sterility under conditions of 
nonrefrigerated storage and distribution; and 

(4) A food for which a variance granted by the department 
is based upon laboratory evidence demonstrating that 
rapid and progressive growth of infectious and 
toxigenic micro-organisms or the slower growth of C. 
botulinum cannot occur. 

51. 11 Poultry 11 means any domesticated bird including chickens, 
turkeys, ducks, geese, or guineas, whether live or dead. 

52. 11 Premises 11 means the physical facility, its contents, and the 
contiguous land or property under the control of the 
licenseholder; or the physical facility, its contents, and the 
contiguous land or property and its facilities and contents 
that are under the control of the licenseholder that may 
impact food establishment personnel, facilities, or 
operations, if a food establishment is only one component of a 
larger organization such as a health care facility, motel, 
school, recreational camp, or prison. 

l9o;o 53. 11 Pushcart 11 means a non-self-propelled vehicle limited to 
serving potentially hazardous foods or commissary-wrapped food 
maintained at proper temperatures, or limited to the 
preparation and service of frankfurters. 

54. 11 Ready-to-eat food 11
• 

a. 11 Ready-to-eat food 11 means food that is in a form that is 
edible without washing, cooking, or additional preparation 
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by the food establishment or the consumer and that is 
reasonably expected to be consumed in that form. 

b. 11 Ready-to-eat food 11 includes: 

(1) Unpackaged potentially hazardous food that is cooked 
to the temperature and time required for the specific 
food under section 33-33-04-11; 

(2) Raw, washed cut fruits and vegetables; 

(3) Whole, raw cut fruits and vegetables that are 
presented for consumption without the need for 
further washing, such as at a buffet; and 

(4) Other food presented for consumption for which 
further washing or cooking is not required and from 
which rinds, peels, husks, or shells are removed. 

29-: 55. 11 Reconstituted 11 means dehydrated food products recombined with 
water or other liquids. 

56. ..Reduced oxygen packaging .. means the reduction of the amount 
of oxygen in a package by mechanically evacuating the oxygen; 
displacing the oxygen with another gas or combination of 
gases; or otherwise controlling the oxygen content in a 
package to a level below that normally found in the 
surrounding atmosphere, which is twenty-one percent oxygen. 
Reduced oxygen packaging includes methods that may be referred 
to as altered atmosphere, modified atmosphere, controlled 
atmosphere, low oxygen, and vacuum packaging including 
sous vide. 

2h 57. 11 Regulatory authority .. means the state and local enforcement 
authority or authorities having jurisdiction over the food 
seFv~ee establishment. 

22-: 58. 11 Safe FRateF~ats material 11 means aFUeteS-FRaFtttfaetttFea-fFeFR-eF 
ee~eseet-ef-FRateF~a+s-tRat-FRay-Ftet-FeaseFtae+y-ee--eM~eeteet--te 
Festtti;--et~Feet+y-eF-~Ftet~Feet+y;-~Ft-tRe~F-eeeeFR~Fig-a-ee~eFteFtt 
eF-etReFW~se-affeet~Ftg-tRe-eRaFaeteF~st~es-ef--aFty--feeet-:---tf 
FRateF~a+s--ttseet--aFe--feeet--aetet~t~ves--eF--ee+eF--aetet~t~ves-as 
etef~Fteet-~Ft-seet~eFt-29lts}-eF-tt}-ef-tRe--~eeteFat--~eeet;--9Ftt§; 
aFtet-beSFRet~e-Aet-fPttB-:-t-:-76-7l7t-62-Stat-:-l949t-2l-~-:S-:6-:-39l 
et-se~-:};-tRey-aFe-llsafell-eFtty-~f-tRey-aFe-ttseet-~Ft--eeFtfeFFR~ty 
w~tR--Fegtt+at~eFts--estae+~sReet--~ttFsttaFtt--te--seet~eFt--499--eF 
seet~eFt-796-ef-tRe-Aet-:--QtReF-FRateF~a+s-aFe-llsafell--eFtty--~f; 
as--ttseet;--tRey--aFe--Ftet-feeet-aetet~t~ves-eF-ee+eF-aetet~t~ves-as 
etef~Fteet-~Ft-seet~eFt-29lts}-eF-tt}-ef-tRe--~eeteFat--~eeet;--9Ftt§; 
aFtet---6esFRet~e--Aet--aFtet--aFe--ttsea--tFt--eeFtfeFFR~ty--w~tR--a++ 
a~~+~eae+e-Fegtt+at~eFts-ef-tRe-feeet-aFtet-EtFtt§-aetFR~Ft~stFat~eFt an 
article manufactured from or composed of materials that may 
not reasonably be expected to result, directly or indirectly, 

124 



23-: 59. 

24-: 60. 

61. 

62. 

2§..- 63. 

64. 

in their becoming a component or otherwise affecting the 
characteristics of food; an additive that is used as specified 
in subsection 409 or 706 of the federal Food, Drug, and 
Cosmetic Act; or other materials that are not additives and 
that are used in conformity with applicable regulations of the 
food and drug administration. 

11 Sanitization 11 means effeeHve--eaeteF~e~eiat--tFeatR!eFit-ey-a 
~Feeess-tRat-~Fev~eies-eFie~gR-aee~RI~tateei-Reat-eF-eeF!eeFitFat~eFI 
ef--eReR!~ea+s--feF--eFie~gR-t~Rie-te-Feei~ee-tRe-eaeteF~at-ee~Fit; 
~Fiet~ei~Fig-~atRegeFis;-te-a-safe-tevet-eFI-~teFIS~tS-aFiei-e~~~~"'eFit 
the application of cumulative heat or chemicals on cleaned 
food-contact surfaces that, when evaluated for efficacy, yield 
a reduction of five logs, which is equal to 99.999 percent 
reduction, of representative disease micro-organisms of public 
health importance. 

11 Sealed 11 means free of cracks or other openings that permit 
the entry or passage of moisture. 

11 Servicing area 11 means an operating base . location to which a 
mobile establishment or transportation vehicle returns 
regularly for such things as discharging liquid or solid 
wastes, refilling water tanks and ice bins, and boarding food. 

11 Shellstock 11 or 11 Shucked shellfish .. means raw, in-shell 
molluscan shellfish or molluscan shellfish that have one or 
both shells removed. 

11 Single-service articleS 11 means e~~S;--eeF!ta~FieFS;--Heis; 
e+es~Fes;-~tates;-kFI~ves,-feFks;--s~eeF!s;--st~FFeFs;--~aeieites; 
stFaws;--Fia~k~FIS;--wFa~~~FI§-RiateF~ats;-teetR~~eks;-aFiei-stRI~taF 
aFt~etes--tFiteFieieei--feF--eFie-ttR!e;--eFie-~eFseFI--~se--aFiei--tReFI 
eitseaFeieei tableware, carryout utensils, and other items such 
as bags, containers, placemats, stirrers, straws, toothpicks, 
and wrappers that are designed and constructed for one-time, 
one-person use. 

11 Singl e-use articles n means utensils and bulk food containers 
designed and constructed to be used once and discarded. 
Single-use articles includes items such as wax paper, butcher 
paper, plastic wrap, formed aluminum food containers, jars, 
plastic tubs or buckets, bread wrappers, pickle barrels, 
ketchup bottles, and number ten cans which do not meet the 
materials, durability, strength, and cleanability 
specifications contained in sections 33-33-04-32 and 
33-33-04-38 for multiuse utensils. 

65. 11 Support animal 11 means a trained animal such as a seeing eye 
dog that accompanies a person with a disability to assist in 
managing the disability and enables the person to perform 
functions that the person would otherwise be unable to 
perform. 
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26-: 66. "Tableware" means fTII:ItUI:Ise--eaUFI§--af!et--elF~flk~fl§--l::lteAsHs 
eating, drinking, and serving utensils for table use such as 
flatware including forks, knives, and spoons and hollowware 
including bowls, cups, serving dishes, tumblers. and plates. 

27-: 67. "Temporary food seFv~ee establishment" means a food seFv~ee 
establishment that operates at a fixed location for a period 
of time of not more than fourteen consecutive days in 
conjunction with a single event or celebration. 

68. "Thermometer" means a thermocouple, thermistor, or other 
device that indicates the temperature of food, air, or water. 

28-: 69. "Utensil" means af!y---~~+efT!eflt---l:lseet---~FI--tRe--steFa§e; 
~Fe~aPat~efl;-tFaf!s~eFtat~efl;-eF-seFv~ee-ef-feeel a food-contact 
implement or container used in the storage, preparation, 
transportation, dispensing, sale. or service of food, such. as 
kitchenware or tableware that is multiuse, single-service, or 
single-use; gl~ves used in contact with food; and 
thermometers. 

70. "Warewashing" means the cleaning and sanitizing of 
food-contact surfaces of equipment and utensils. 

71. 

History: Effective August 1, 1988; amended effective June 1, 1991i 
July 1? 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-01.1. Intent - Scope. The purpose of this chapter is to 
safeguard public health and to provide consumers with food that is safe, 
unadulterated, and honestly presented. This chapter establishes 
definitions; sets standards for management and personnel. food 
operations, and equipment and facilities; and provides for food 
establishment plan review, license issuance, inspection, and employee 
restrictions. 

History: Effective July 1. 1997. 
General Authority: .NDCC 19-02.1-20. 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-92. i2±9±~ General care of food supplies. Food shall 
be in sound condition, free from spoilage, filth, or other contamination 
and shall be safe for human consumption. Food shall be obtained from 
sources that comply with all laws relating to food and food labeling. 
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The use of food in hermetically sealed containers that was not prepared 
in a food processing establishment is prohibited. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-83. 21992 Special requirements. 

1. Fluid milk and fluid milk products used or served shall be 
pasteurized and shall meet the grade A quality standards 
established by law. Dry milk and dry milk products shall be 
made from pasteurized milk and milk products. 

2. Fresh and frozen shucked shellfish (oysters, clams, or 
mussels) shall be packed in nonreturnable packages identified 
with the name and address of the original shell stock 
processor, shucker-packer, or repacker, and the interstate 
certification number issued according to law. Shell stock and 
shucked shellfish shall be kept in the container in which they 
were received until they are used. Each container of 
unshucked shell stock (oysters, clams, or mussels) shall be 
identified ·by an attached tag or label that states the name 
and address of the original shell stock processor, the kind 
and quantity of shell stock, and an interstate certification 
number issued by the state or foreign shellfish control 
agency. Shell stock tags or labels shall be retained for 
ninety days from the date the container is emptied. Molluscan 
shellfish that are recreationally caught may not be received 
for sale or service. 

3. Only clean whole eggs, with shell intact and without cracks or 
checks, or pasteurized liquids, frozen, or dry eggs or 
pasteurized dry egg products shall be used, except that 
hard-boiled, peeled eggs, commercially prepared and packaged, 
may be used. 

4. Raw eggs may not be used as an ingredient in the preparation 
of uncooked, ready-to-eat menu items. Commercially 
pasteurized eggs and egg products may be substituted for shell 
eggs in such items. Pasteurized eggs are also potentially 
hazardous and must also be protected against contamination and 
time or temperature abuses. 

5. SRe++-eggs-~y-Ae~-ee-~ee+ea-~f-~Re-~ee+ea-eggs-aFe-~e-ee-Re+a 
eefeFe-eF--af~eF--eeek~A§~---SRett--eggs--~y--ee--~eetea--feF 
~~a~a~e--eeek~Ag-fe++ewea-ey-~~a~a~e-seFv~ee~ Pasteurized 
liquid, frozen, or dry eggs or egg products must be 
substituted for shell eggs in the preparation of eggs for a 
highly susceptible population if the eggs are broken, combined 
in a container, and not cooked immediately or if the eggs are 
held before service following cooking. 
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6. Individually prepared eggs and pooled eggs shall be cooked to 
heat all arts to one hundred fort -five de rees Fahrenheit 

63 de rees Celsius or above for fifteen seconds. 

7. Cooked eggs requiring holding before service 

8. Fish, other than molluscan shellfish. that are intended for 
consumption in their raw form and allowed as specified under 
subsection 2 of section 33-33-04-11 must be obtained from a 
supplier that freezes the fish or shall be frozen on the 
premises as specified in section 33-33-04-11.5. 

9. Fish may not be received for sale or service unless they are 
commercially and legally caught and harvested. 

10. Mushroom species picked in the wild must be obtained from 
sources where each mushroom is individually inspected and 
found to be safe by a mushroom identification expert. 

11. Game animals and exotic species may be received for sale or 
service if raised, slaughtered, and processed under a 
voluntary inspection program that is conducted by the agency 
that has animal health jurisdiction. The inspection of game 
animals and exotic species must include an antemortem and 
postmortem examination by a veterinarian. 

12. Ice for use as a food or a cooling medium must be made from 
drinking water. After use as a cooling medium, ice may not be 
used as food. 

History: Effective August 1, 1988; amended effective June 1, 1991i 
July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-94. {229H General food protection. At all times, 
including while being stored, prepared, displayed, served, or 
transported, food shall be protected from potential contamination, 
including dust, insects, rodents, unclean equipment and utensils, 
unnecessary handling, coughs and sneezes, flooding, drainage, overhead 
leakage or overhead drippage from condensation. The temperature of 
potentially hazardous food shall be feFty-f~ve forty-one degrees 
Fahrenheit [7~2 ~ degrees Celsius] or below or one hundred forty degrees 
Fahrenheit [60 degrees Celsius] or above at all times, except as 
otherwise provided in this chapter. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 
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33-33-94-95. {2292~ Emergency occurrences. In the event of a 
fire, flood, power outage, or similar event that might result in 
contamination of food, or that might prevent potentially hazardous food 
from being held at required temperatures, the person in charge shall 
immediately contact the department. Upon receiving the notice of this 

. occurrence, the department shall take whatever action that it deems 
necessary to protect the public health. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-96. {2391~ General food storage. 

1. Food, whether raw or prepared, if removed from the container 
or package in which it was obtained, shall be stored in a 
clean covered container except during necessary periods of 
preparation or service. Container covers shall be impervious 
and nonabsorbent, except that linens or napkins may be used 
for lining or covering bread or roll containers. Solid cuts 
of meat shall be protected by being covered in storage, except 
that quarters or sides of meat may be hung uncovered on clean 
sanitized hooks if no food product is stored beneath the meat. 

2. Containers of food shall be stored a minimum of six inches 
[15.24 centimeters] above the floor in a manner that protects 
the food from splash and other contamination, and that permits 
easy cleaning of the storage area, except that: 

a. Metal pressurized beverage containers, and cased food 
packaged in cans, glass, or other waterproof containers 
need not be elevated when the food containers are not 
exposed to floor moisture. 

b. Containers may be stored on dollies, racks, or pallets, if 
such equipment is easily movable. 

3. Food and containers of food shall not be stored under exposed 
or unprotected sewerlines or waterlines except for automatic 
fire protection sprinkler heads that may be required by law. 
The storage of food in toilet rooms or vestibules is 
prohibited. 

4. Food not subject t~ further washing or cooking before serving 
shall be stored 1n a way that protects it against 
cross-contamination from food requiring washing or cooking. 
Food employees shall avoid contact with exposed ready-to-eat 
food with their bare hands and shall use suitable utensils, 
such as deli tissue, spatulas, tongs, · or single-use gloves, 
except when washing fruits and vegetables as specified in 
section 33-33-04-06.1 or as otherwise authorized by the 
department. 
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5. Packaged food shall not be stored in contact with water or 
drained ice. Wrapped sandwiches shall not be stored in direct 
contact with ice. 

6. Unless its identity is unmistakable, bulk food such as cooking 
oil, syrup, salt, sugar, or flour, not stored in the product 
container or package in which it was obtained, shall be stored 
in a container identifying the food by common name. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-97. i23Q2~ Refrigerated storage. 

1. Enough conveniently located refrigeration facilities or 
effectively insulated facilities shall be provided to assure 
the maintenance of potentially hazardous food at required 
temperatures during storage. Each mechanically refrigerated 
facility storing potentially hazardous food shall be provided 
with a numerically scaled indicating thermometer, accurate to 
plus or minus three degrees Fahrenheit [plus or minus ±6~±± 
1.7 degrees Celsius], located to measure the air temperature 
in the warmest part of the facility and located to be easily 
readable. Recording thermometers, accurate to *plus or minus 
three degrees Fahrenheit [*·16~±± plus or minus 1.7 degrees 
Celsius], may be used in lieu of indicating thermometers. 

2. Potentially hazardous food requiring refrigeration after 
preparation shall be rapidly cooled to an internal temperature 
of fePty-f~ve forty-one degrees Fahrenheit [7~2 ~ degrees 
Celsius] or below. Potentially hazardous foods of large 
volume or prepared in large quantities shall be rapidly 
cooked, utilizing such methods as shallow pans, agitation, 
quick chilling, or water circulation external to the food 
container so that the eee+tA§-~eP~ee--sRa++--Aet--exeeea--fe~P 
Re~Ps food cools from one hundred fort de rees Fahrenheit 

60 de rees Celsius to sevent de rees Fahrenheit 21 de rees 
Celsius within two hours and from sevent de rees Fahrenheit 
21 de rees Celsius to fort -one de rees Fahrenheit 5 

de rees Celsius or below within four hours. Potentially 
hazardous food to be transported shall be prechilled and held 
at a temperature of fePty-ftve forty-one degrees Fahrenheit 
[7~2 5 degrees Celsius] or below unless maintained in 
accordance with subsection 2 of section 33-33-04-08. 

3. Frozen food shall be kept frozen and should be stored at a 
temperature of zero degrees Fahrenheit [17.78 degrees Celsius] 
or below. 

4. tee--~AteAaea--feP--R~ffiaA--eeAs~ffi~t~eA--sRa++-Aet-ae-~see-as-a 
mee~~m-fep-eeef~A§--StePeS--feeS;--feee--eeAta~AePS;--ep--feea 
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~teAs~~s;--exee~t--tRat-s~eR-~ee-may-ee-~see-feF-eee~~A§-t~ees 
eeAvey~A§-eeveFages-eF-seveFage--~A§Fee~eAts--te--a--e~s~eAseF 
Reaa~---fee--~see--feF-eee~~Ag-steFee-feee-aAe-feee-eeAta~AeFs 
sRa~+-Aet-ee-~see-feF--R~maA--eeAs~m~t~eA~ After use as a 
medium for cooling the exterior surfaces of food such as 
melons or fish, packaged foods such as canned beverages, or 
cooling coils and tubes of equipment, ice may not be used as 
food. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-07.1. Ready-to-eat, potentially hazardous food- Date 
marking. 

1. Except as specified in subsection 3, refrigerated, 
ready-to-eat, potentially hazardous food prepared and held for 
more than twenty-four hours in a food establishment must be 
marked with the date of preparation and consumed by date as 
specified under subsection 1 of section 33-33-04-07.2. 

2. Except as specified in subsections 3 and 4, a container of 
refrigerated, ready-to-eat, potentially hazardous food 
prepared and packaged by a food processing plant must be 
marked to indicate the date, as specified under subsection 3 
of section 33-33-04-07.2, by which the food shall be consumed. 

3. Subsections 1 and 2 do not apply to individual meal portions 
served or repackaged for sale from a bulk container upon a 
consumer's request. 

4. Subsection 2 does not apply to whole, unsliced portions of a 
cured and processed product with original casing maintained on 
the remaining portion, such as bologna, salami, or other 
sausage in a cellulose casing. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-07.2. Ready-to-eat, potentially hazardous food -
Disposition. 

1. 

131 



2. Refrigerated, ready-to-eat, potentially hazardous food 
prepared in a food establishment and dispensed through a 
vending machine with an automatic shutoff control that is 
activated at a temperature of: 

a. Forty-one degrees Fahrenheit [5 degrees Celsius] must be 
discarded if not sold within ten days, or 

b. Forty-five degrees Fahrenheit [7 degrees Celsius] must be 
discarded if not sold within three days; and 

3. A food specified in subsection 2 of section 33-33-04-07.1 must 
be discarded if not consumed within ten calendar days after 
the original package is opened in a food establishment. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-07.3. Time as a public health control. Time only, 
rather than time in conjunction with temperature, may be used as the 
public health control for a working supply of potentially hazardous food 
before cooking, or for ready-to-eat potentially hazardous food that is 
displayed or held for service for immediate consumption. if: 

1. The food is marked or otherwise identified with the time 
within which it must be cooked, served, or discarded; 

2. The food is served or discarded within four hours from the 
point in time when the food is removed from temperature 
control; 

3. Food in unmarked containers or packages. or for which the time 
expires. is discarded; and 

4. Written procedures are maintained in the food establishment 
and made available to the regulatory authority upon request, 
to ensure compliance with: 

a. Subsections 1 through 3; and 

b. Section 33-33-04-07. for food that is prepared, cooked. 
and refrigerated before time is used as a public health 
control. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-07.4. Consumption of raw or undercooked animal foods. 
If a raw or undercooked animal food such as beef, eggs, fish, lamb, 
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milk, pork, poultry, or shellfish is offered in a ready-to-eat form as a 
deli, menu, vended, or other item; or as a raw ingredient in another 
ready-to-eat food, the licenseholder shall inform consumers by 
brochures, deli case or menu advisories, label statements, table tents, 
placards, or other effective written means of the significantly 
increased risk associated with certain especially vulnerable consumers 
eating such foods in raw or undercooked form. See appendix A. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-88. {23Q3~ Hot storage. 

1. Enough conveniently located hot food storage facilities shall 
be provided to assure the maintenance of food at the required 
temperature during storage. Each hot food facility storing 
potentially hazardous food shall be provided with a 
numerically scaled recording or indicating thermometer, 
accurate to plus or minus three degrees Fahrenheit [*-16~11 
plus or minus 1.7 degrees Celsius], located to measure the air 
temperature in the coolest part of the facility and located to 
be easily readable. Where it is impractical to install 
thermometers on equipment such as bainmaries, steamtables, 
steam kettles, heat lamps, cal-rod units, or insulated food 
transport carriers, a product thermometer must be available 
and used to check internal food temperature. 

2. The internal temperature of potentially hazardous food 
requiring hot storage shall be one hundred forty degrees 
Fahrenheit [60 degrees Celsius] or above except during 
necessary periods of preparation. Potentially hazardous food 
to be transported shall be held at a temperature of one 
hundred forty degrees Fahrenheit [60 degrees Celsius] or above 
unless maintained in accordance with subsection 2 of section 
33-33-04-07. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-89. {24Q1~ General food preparation. Food shall be 
prepared with the least possible manual contact, with suitable utensils, 
and on surfaces that prior to use have been cleaned, rinsed, and 
sanitized to prevent cross-contamination. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-94-19. ~2492~---Raw Washing raw fruits and Paw vegetables. 
Raw-fF~~ts-aAa-Faw-ve§etae+es-sAa++-ee-tlieFe~§Rfy--wasliea--w~tli--~etae+e 
wateF--eefepe-ee~A§-eeekea-eF-SeFvea~ Raw fruits and vegetables must be 
thoroughly washed in water to remove soil and other contaminants before 
being cut, combined with other ingredients, cooked, served, or offered 
for human consumption in ready-to-eat form except that whole, raw fruits 
and vegetables that are intended for washing by the consumer before 
consumption need not be washed before they are sold. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
Genera1 Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-'09 

33-33-94-11. ~2493~ Cooking potentially hazardous foods. 
PeteAt~a++y-Aa2aFae~s-feeas-Fe~~~F~A§-eeek~A§-slia++-ee--eeekea--te--lieat 
a++--~aFts--ef--tlie--feea-te-a-te~eFat~Fe-ef-at-+east-eAe-li~AaFea-feFty 
ae§Fees-F'aAFeAAeH-f69-ae§Fees-Se+s~~s};-eMee~t-tAait 

1~--Pe~tiFy;---~e~+tFy---st~ff~A§;--st~ffea--meats;--aAa--st~ff~A§ 
eeAta~R~A§-meat-sAa++-ee-eeekea-te-lieat-a++-~aFts-ef-tAe--feea 
te--at--+east-eAe·A~RaFea-s~Mty-f~ve-ae§Fees-F'aliFeRAe~t-f73~ss 
ae§Fees-Se+s~~s}-w~tli-Re-~RieFF~~t~eR-ef-tlie-eeek~R§--~Feeess~ 

2~--PeFk--aRa-aRy-feea-eeRta~R~R§-~eFk-sAa++-ee-eeekea-te-Aeat-a++ 
~aFts-ef-tlie-feea--te--at--+east--eRe--A~RaFea--f~fty--ae§Fees 
F'aAFeRAe~t-feS~ss-ae§Fees-Se+s~~s}~ 

3~--RaFe--Feast-eeef-slia++-ee-eeekea-te-aR-~RteFRa+-te~eFat~Fe-ef 
at-+east-eRe-A~RaFe8-tA~Fty-ae§Fees-F'aAFeRiie~t--fS4~4--ae§Fees 
Se+s~~s};--aAa-FaFe-eeefsteak-slia++-ee-eeekea-te-a-tem~eFat~Fe 
ef--eRe--A~RaFea--tA~Fty--ae§Fees--F'aAFeRAe~t--fS4~4---ae§Fees 
Se+s~~s}-~R+ess-etAeFW~se-eFaeFea-ey-tlie-~mmea~ate-eeRs~meF~ 

4~--±Ra~v~a~a++y--~Fe~aFea--e§§S-aRa-~ee+ea-e§§s-m~st-ee-eeekea-te 
Aeat-a++-~aFts-te-eRe-li~R8Fea--feFty--ae§Fees--F'aliFeRAe~t--f69 
ae§Fees-Se+s~~s}-eF-aeeve~ 

§~--Seekea--e§§S--Fe~~~F~R§-AStS~A§·BefeFe-sepy~ee-m~st-ee-Aefa-at 
aR--~RteFRa+--te~eFat~Fe--ef--eRe---li~RaFea---feFty---ae§Fees 
F'aAFeRAe~t-f69-ae§Fees-Se+s~~s}-eF-aeeve~ 

1. Except as specified in subsections 2 and 3, raw animal foods 
such as eggs. fish, poultry, meat, and foods containing these 
raw animal foods, must be cooked to heat all parts of the food 
to a temperature and for a time that are at least: 

a. One hundred fort -five de rees Fahrenheit 
Celsius or above for fifteen seconds for: 

(1) Shell eggs that are broken and prepared in response 
to a consumeras order and for irrmediate service; and 
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(2) Fish and meat that are not specified in 
subdivision b; 

c. As specified in section 33-33-04-11.3 for roasts of beef 
and corned beef; or 

d. One hundred sixt -five de rees Fahrenheit 
Celsius or above for fifteen seconds for wild arne 
animals, poultry, stuffed fish, stuffed meat, stuffed 
pasta, stuffed poultry, or stuffing containing fish, meat, 
or poultry. 

2. Subsection 1 does not apply if: 

a. Except for food establishments serving a highly 
susceptible population, the food is a raw animal food such 
as raw, marinated fish; raw molluscan shellfish; steak 
tartare; or a partially cooked food such as lightly cooked 
fish, rare meat, and soft cooked eggs that is served or 
offered for sale in a ready-to-eat form, and the consumer 
is informed as specified under section 33-33-04-07.4 that 
to ensure its safety, the food should be cooked as 
specified under subsection 1; or 

b. The regulatory authority grants a variance from 
subsection 1 as specified in section 33-33-04-138 based on 
an HACCP plan that: 

(1) Is submitted by the licenseholder and approved by the 
regulatory authority as specified under section 
33-33-04-139; 

(2) Documents scientific data or other information that 
shows that a lesser time and temperature regimen 
results in a safe food; and 

(3) Verified that equipment and procedures for food 
preparation and training of food employees at the 
food establishment meet the conditions of the 
variance. 

3. Beef roasts must be cooked: 

a. In an oven that is preheated to the temperature specified 
for their weight in section 33-33-04-11.2 and that is held 
at or above that temperature; and 
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4. 

b. To a food temperature as specified in section 
33-33-04-11.3 for the corresponding amount of time 
specified in section 33-33-04-11.3 for that temperature. 

1450f [630C) 

155"F [680C) 
1500f [660C) 
1450f [630C) 

165"F [740C] 

15 seconds 

15 seconds, or 
1 minute, or 
3 minutes 

15 seconds 

shell eggs for indhfidual order, 
immediate service, fish, seafood, 
beef, veal, lamb, mutton, etc. not 
specified below 

port, game animals, ground, 
chopped meat and fish, injected 
meats, eggs in multi-serving 
batches 

field dressed wild game, poultry, 
stuffing, meat pasta or poultry, 
stuffed 

History: Effective August 1, 1988; amended effective June 1, 1991i 
July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

3 minutes 

1 minute 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20. 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-11.2. Oven parameters required for destruction of 
pathogens. Oven parameters required for destruction of pathogens on the 
surface of roasts of beef and corned beef. 
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Oven Type 

Still Dry 

Convection 

High Humldlty1 

H;story: Effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-11.3. Minimum holding times required at specified 
temperatures. Minimum holding times required at specified temperatures 
for cooking all parts of roasts of beef and corned beef. 

32 minutes 

n minutes 138°F [590C] 19 minutes 

134~ [5-r'C] 12 minutes 

H;story: Effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

8 minutes 

5 minutes 

3 minutes 

33-33-04-11.4. Microwave cooking. Raw animal foods cooked in a 
microwave must be: 
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1. Rotated or stirred throughout or midway during cooking to 
compensate for uneven distribution of heat. 

2. Covered to retain surface moisture. 

3. 

4. Allowed to stand covered for two minutes after cooking to 
obtain temperature equilibrium. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-11.5. Parasite destruction. Before service or sale in 
ready-to-eat form, raw, marinated, raw marinated, lightly 
cooked-marinated, or partially cooked fish other than molluscan 
shellfish must be frozen throughout to a temperature of: 

1. 

2. Minus thirty-one degrees Fahrenheit [-35 degrees Celsius] or 
below for fifteen hours in a blast freezer. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-12. {2494~ Dry milk and dry milk products. 
Reconstituted dry milk and dry milk products may be used in instant 
desserts and whipped products; or for cooking and baking purposes. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-94-13. {249S} Liquid, frozen, dry eggs and egg products. 
Liquid, frozen, dry eggs and egg products shall be used only for cooking 
and baking purposes. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-14. {2496} Reheating. Potentially hazardous foods that 
have been cooked and then refrigerated, sRatt must be reheated rapidly 
to one hundred sixty-five degrees Fahrenheit ~88 degrees Celsius] or 
higher for fifteen seconds throughout before being served or before 
being placed in a hot food storage facility. The use of steamtables, 
bainmaries, warmers, and similar hot food holding facilities for the 
rapid reheating of potentially hazardous foods is prohibited. Food 
reheated for hot holdin in a microwave must be heated to a te erature 
of at least one hundred ninet de rees Fahrenheit 88 de rees Celsius 
and allowed to stand two minutes after reheating. Ready-to-eat food 
taken from a commercially processed, hermetically sealed container, or 
from an intact package from a food processing plant that is inspected by 
the food regulatory authority that has jurisdiction over the plant, must 
be heated to a te erature of at least one hundred fort de rees 
Fahrenheit 50 de rees Celsius for hot holdin . Heatin for hot 
holding must be done rapidly and the minimum temperature must be reached 
within two hours. Cooked and refrigerated food that is prepared for 
immediate service in response to an individual consumer order may be 
served at any temperature. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-15. {2497} Nondairy products. Nondairy creaming, 
whitening, or whipping agents may be reconstituted on the premises only 
when they are stored in sanitized, covered containers not exceeding one 
gallon [3.785 liters] in capacity and cooled to feFty-f~ve forty-one 
degrees Fahrenheit [7~2 5 degrees Celsius] or below within four hours 
after preparation. -

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-16. {2498} Product thermometers. Meta+--ste~-ty~e 
R~ffieF~ea++y-sea+ea-tRa~eattR§-tRe~ffieteFs;--aee~Fate--te--ftwe--aegFees 
FaRFeRRett--ff-±6~67--aegFees--betst~s};--sRat+--ae-~Fevtaea-aRa-~sea-te 
ass~Fe-tRe--attatRffieRt--aRa--~atRteRaRee--ef--~Fe~eF--~RteFRat--eeektR§; 
Reta~R§;--eF--FefF~§eFatteR--te~eFat~Fes--ef--a++-~eteRtta++y-RalaFae~s 
feeas~ Repealed effective July 1, 1997. 
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History: Effee~~ve-A~§~s~-±;-1988~ 
General Authority: NQGG-19-92~±-29;-2~-9±-93~3~ 
law Implemented: NQGG-±9-92~±-99 

33-33-84-17. ~2499~ Thawing potentially hazardous foods. 
Potentially hazardous foods shall be thawed in any one of the following 
ways: 

1. In refrigerated units at a temperature not to exceed 
feF~y-f~ve forty-one degrees Fahrenheit [7~2 ~ degrees 
Celsius]. 

2. 

3. In a microwave oven only when the food will be immediately 
transferred to conventional cooking facilities as part of a 
continuous cooking process or when the entire, uninterrupted 
cooking process takes place in the microwave oven. 

4. As part of the conventional cooking process. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-18. ~2§9±~ Food display and service of potentially 
hazardous foods. Potentially hazardous foods shall be kept at an 
interval temperature of feF~y-f~ve forty-one degrees Fahrenheit [7~2 ~ 
degrees Celsius] or below or an internal temperature of one hundred 
forty degrees Fahrenheit [60 degrees Celsius] or above during display 
and service, except that rare roast beef shall be held for service at a 
temperature of at least one hundred thirty degrees Fahrenheit [54.4 
degrees Celsius]. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 
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33-33-04-18.1. Variance requirement. A food establishment shall 
obtain a variance from the department as specified in section 
33-33-04-138 and under section 33-33-04-139 before smoking or curing 
food; brewing alcoholic beverages; using food additives as a method of 
food preservation rather than as a method of flavor enhancement; using a 
reduced oxygen method of packaging food except as specified in section 
33-33-04-18.2 where a barrier to clostridium botulinum exists; custom 
processing animals that are for personal use as food and not for sale or 
service in a food establishment; or preparing food by another method 
that is determined by the department to require a variance. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20. 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-18.2. Reduced oxygen packaging - Criteria. 

1. A food establishment that packages food using a 
packaging methods shall have an HACCP plan that 
information specified under subsection 3 
33-33-04-142 which: 

a. Identifies the food to be packaged; 

reduced oxygen 
contains the 
of section 

b. Limits the food packaged to a food that does not support 
the growth of clostridium botulinum because it complies 
with one of the following: 

(1) Has an Aw (aw) of 0.91 or less; 

(2) Has a PH (pH) of 4.6 or less; 

(3) Is a meat product cured at a food processing plant 
regulated by the United States department of 
agriculture. using a combination of nitrites. 
nitrates. and salt that at the time of processing 
consists of one hundred twenty MG/L or higher 
concentration of sodium nitrite and a brine 
concentration of at least 3.50 percent and is 
received in an intact package; or 

(4) Is a food · with a high level of competing organisms 
such as raw meat or raw poultry; 

c. S ecifies methods for maintainin food at fort -one 
de rees Fahrenheit 5 de rees Celsius or below· 

d. Describes how the packages must be prominently and 
conspicuously labeled on the principal display panel in 
bold type on a contrasting background. with instructions 
to: 
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(2) Discard the food if within fourteen calendar days of 
its packaging it is not served for on-premises 
consumption. or consumed if served or sold for 
off-premises consumption; 

e. Limits the shelf life to no more than fourteen calendar 
days from packaging to consumption or the original 
manufacturer•s 11 Sell by 11 or 11 Use by 11 date, whichever 
occurs first; 

f. Includes operational procedures that: 

(1) Limit contacting food with bare hands; 

(2) Identify a designated area and the method by which: 

(a) Physical barriers or methods of separation of 
raw foods and ready-to-eat foods minimize 
cross-contamination; and 

(b) Access to the processing equipment is restricted 
to responsible trained personnel familiar with 
the potential hazards of the operation; and 

(3) Delineate cleaning and sanitization procedures for 
food-contact surfaces; and 

g. Ensure that the individual responsible for the reduced 
oxygen packaging operation understands the: 

(1) Concepts required for a safe operation; 

(2) Equipment and facilities; and 

(3) Procedures specified in subdivision f of subsection 1 
and subsection 4 of section 33-33-04-142. 

2. Except for fish that is frozen before. during. and after 
packaging. a food establishment may not package fish using a 
reduced oxygen packaging method. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3} 
Law Implemented: NDCC 19-02.1-09 

33-33-84-19. ~2592~ Milk and cream dispensing. 

1. Milk and milk products for drinking purposes sRatt must be 
provided to the consumer in an unopened, commercially filled 
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package not exceeding one pint [0.473 liters] in capacity, or 
drawn from a commercially filled container stored in a 
mechanically refrigerated bulk milk dispenser. Where a 
dispenser for milk and milk products is not available and 
portions of less than one-half pint [0.236 liters] are 
required for mixed drinks, cereal, or dessert service, milk 
and milk products may be poured from a commercially filled 
container of not more than one-half gallon [1.892 liters] 
capacity. 

2. Cream of half and half sAa++ must be provided in an individual 
service container, protected pour-type pitcher, or drawn from 
a refrigerated dispenser designed for such service. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-28, 23-81-83(3) 
Law Implemented: NDCC 19-82.1-89 

33-33-04-19.1. Dispensing equipment, protection of equipment, and 
food. In equipment that dispenses or vends liquid food or ice in 
unpackaged form: 

1. The delivery tube, chute. orifice, and splash surfaces 
directly above the container receiving the food must be 
designed in a manner. such as with barriers. baffles. or drip 
aprons. so that drips from condensation and splash are 
diverted from the opening of the container receiving the food. 

2. The delivery tube, chute. and orifice must be protected from 
manual contact and be designed so that the delivery tube or 
chute and orifice are protected from dust. insects. rodents. 
and other contamination by a self-closing door if the 
equipment is: 

a. Located in an outside area that does not afford the 
protection of an enclosure against rain, windblown debris. 
insects. rodents, and other contaminants. 

b. Available for self-service during hours when it is not 
under the full-time supervision of a food employee. 

3. The dispensing equipment actuating lever or mechanism and 
filling device of consumer self-service beverage dispensing 
equipment must be designed to prevent contact with the lip 
contact surface of glasses or cups that are refillable. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-82.1-28, 23-81-83(3) 
Law Implemented: NDCC 19-82.1-89 
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33-33-04-19.2. Molluscan shellfish tanks. Molluscan shellfish 
life-support system display tanks that are used to store and display 
shellfish that are offered for human consumption must be operated and 
maintained to ensure that: 

1. Water used with fish other than molluscan shellfish does not 
flow into the molluscan tanks. 

2. The safety and quality of the shellfish as they were received 
are not compromised by use of the tank. 

3. The identity of the source of the shell stock is retained as 
specified in subsection 2 of section 33-33-04-03. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-29. ~2§93} Nondairy product dispensing. Nondairy 
creaming or whitening agents sAat+ must be provided 1n an individual 
service container, protected pour-type pitcher, or drawn from a 
refrigerated dispenser designed for such service. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-21. ~2§94} Condiment dispensing. 

1. Condiments, seasonings, and dressings for self-service use 
SAa++ must be provided in individual packages, from 
dispensers, or from containers protected in accordance with 
section 33-33-04-25. 

2. Condiments provided for table or counter service sRat+ must be 
individually portioned, except that catsup and other sauces 
may be served in the original container or pour-type 
dispenser. Sugar for consumer use sRat+ must be provided in 
individual packages or in pour-type dispensers. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-22. ~2§9§} Ice dispensing. Ice for consumer use sAa++ 
must be dispensed only by employees with scoops, tongs, or other 
ice-dispensing utensils or through automatic self-service, 
ice-dispensing equipment. Ice-dispensing utensils sRa++ must be stored 
on a clean surface or in the ice with the dispensing utensil •s handle 
extended out of the ice. Between uses, ice transfer receptacles sAa++ 
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must be stored in a way that protects them from contamination. Ice 
storage bins shall be drained through an airgap. Liquid water drain 
lines may not pass through an ice machine or ice storage bin. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-23. ~2596t Dispensing utensils. To avoid unnecessary 
manual contact with food, suitable dispensing utensils sRa++ must be 
used by employees or provided to consumers who serve themselves. 
Between uses during service, dispensing utensils sRa++ must be stored in 
any one of the following ways: -----

1. Stored in the food with the dispensing utensil handle extended 
out of the food. 

2. Stored clean and dry. 

3. Stored in running water. 

4. Stored either in a running water dipper well, or clean and dry 
in the case of dispensing utensils and malt collars used in 
preparing frozen desserts. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-64-24. ~2597t Re-serving. Once served to a consumer, 
portions of leftover food sRa++ may not be served again, except that 
packaged food, other than potentially hazardous food, that is still 
packaged and is still in sound condition, may be re-served. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-64-25. ~2598t Display equipment. Food on display sRa++ 
must be protected from consumer contamination by the use of packaging or 
~the use of easily cleanable counter, serving line or salad bar 
protector devices, display cases, or other effective means. Enough hot 
or cold food facilities sRa++ must be available to maintain the required 
temperature of potentially hazardous food on display. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-.94-26. t2699t Reuse of tab 1 eware. Reuse of soi 1 ed 
tableware by self-service consumers returning to the service area for 
additional food is prohibited. Beverage cups and glasses aPe-exeffi~t may 
be reused by self-service consumers if refilling is a contamination-free 
process. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-27. t269it General food transportation. During 
transportation, food and food utensils sRatt must be kept in covered 
containers or completely wrapped or packaged so as to be protected from 
contamination. Foods in original individual packages do not need to be 
overwrapped or covered if the original package has not been torn or 
broken. During transportation, including transportation to another 
location for service or catering operations, food sAatt must meet the 
requirements relating to food protection and food storage. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-27.1. Management and personnel. The licenseholder shall 
be the person in charge or shall designate a person in charge and shall 
ensure that a person in charge is present at the food establishment 
during all hours of operation. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-27.2. Demonstrat-ion of knowledge. Based on the risks of 
foodborne illness inherent to the food operation. during inspections and 
upon request the person in charge shall demonstrate to the regulatory 
authority knowledge of foodborne disease prevention, application of the 
hazard analysis critical control point principles, and the requirements 
of this code. as it relates to the food operation. The person in charge 
shall demonstrate this knowledge by compliance with this code, or by 
being a certified food protection manager who has shown proficiency of 
required information through passing an accredited test, or by 
responding correctly to the inspector's questions as they relate to the 
specific food operation. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-94-28. ~3191~---GeAeFat-e~~teyee-ReattR~--Ne-~eFseA;-wR~te 
~Afeetee-w~tR-a-e~sease-~A-a-eeffiffi~A~eaete-fe~-tRat-eaA--ee--tFaAs~~ttee 
By--feees-eF-wRe-~s-a-eaFF~eF-ef-eF§aA~S~S-tRat-eaA-ea~se-s~eR-a-e~sease 
eF-wR~te--afft~etee--w~tR--a--ee~t;--aA--~Afeetee--we~Ae;--eF--aA--ae~te 
Fes~~FateFy-~Afeet~eA;-sRatt-weFk-~A-a-feee-seFv~ee-estaet~sR~eAt-~A-aAy 
ea~ae~ty-~A-wR~eR-tReFe-~s-a-t~ket~Reee--ef--s~eR--~eFseA--eeAta~~Aat~A§ 
feee--eF-feee-eeAtaet-s~Ffaees-w~tR-~atRe§eA~e-eF§aA~s~s-eF-tFaAs~~tt~A§ 
e~sease-te-etReF-~eFS9AS~ Employee health. (See appendix B). The 
licenseholder shall require food employee applicants to whom a 
conditional offer of employment is made and food employees to report to 
the person in charge, information about their health and activities as 
they relate to diseases that are transmissible through food. A food 
employee or applicant shall report the information in a manner that 
allows the person in charge to prevent the likelihood of foodborne 
disease transmission, including the date of onset of jaundice or of an 
illness specified in subsection 3, if the food employee or applicant: 

1. 

2. 

Is diagnosed with an illness due to: 

a. Salmonella typhi; 

b. Shigella SPP·i 

c. Escherichia coli0157:H7i or 

d. Hepatitis A virusi 

Has a symptom caused by illness 2 infection 2 or other source 
that is: 

a. Associated with an acute gastrointestinal illness such as: 

(1) Diarrheai 

(2) Fever; 

(3) Vomiting; 

(4) Jaundice; or 

(5) Sore throat with fever; or 

b. A lesion containing pus such as a boil or infected wound 
that is open or draining and is: 

(1) On the hands or wrists 2 unless an impermeable cover 
such as a finger cot or stall protects the lesion and 
a single-use glove is worn over the impermeable 
cover; 

(2) On exposed portions of the arms 2 unless the lesion is 
protected by an impermeable cover; or 
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(3) On other parts of the body, unless the lesion is 
covered by a dry, durable, tight-fitting bandage; 

3. Had a past illness from an infectious agent specified in 
subsection 1; or 

4. Meets one or more of the following high-risk conditions: 

a. Is suspected of causing. or being exposed to. a confirmed 
disease outbreak caused by S. typhi. Shigella spp., 
E. coli0157:H7. or hepatitis A virus illness including an 
outbreak at an event such as a family meal, church supper. 
or ethnic festival because the food employee or applicant: 

(1) Prepared food implicated in the outbreak; 

(2) Consumed food implicated in the outbreak; or 

(3) Consumed food at the event prepared by a person who 
is infected or ill with the infectious agent that 
caused the outbreak or who is suspected of being a 
carrier of the infectious agent; or 

b. Lives in the same household as a person who is diagnosed 
with a disease caused by S. typhi, Shigella spp .• 
E. coli0157:H7. or hepatitis A virus infection; 

c. Lives in the same househo 1 d as a person who attends o.r 
works in a setting where there is a confirmed disease 
outbreak caused by S. typhi, Shigella spp .• 
E. coli0157:H7. or hepatitis A virus infection; or 

d. Traveled out of the United States within the last fifty 
calendar days. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-e2.1-2e, 23-e1-e3(3) 
law Implemented: NDCC 19-e2.1-e9 

33-33-e4-28.1. Employee .exclusions and restrictions. The person 
in charge shall: 

1. Exclude a food employee from a food establishment if the food 
employee is diagnosed with an infectious agent specified in 
subsection 1 of section 33-33-e4-28. 

2. Except as specified under subsection 3, restrict a food 
employee from working with exposed food; clean equipment. 
utensils, and linens; and unwrapped single-service and 
single-use articles. in a food establishment if the food 
employee is: 
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a. Suffering from a symptom specified in subsection 2 of 
section 33-33-04-28; or 

b. Is not experiencing a symptom of acute gastrointestinitis 
specified in subdivision a of subsection 2 of section 
33-33-04-28 but has a stool that yields a specimen culture 
that is positive for Salmonella typhi. 

3. If the population served is a highly susceptible population, 
exclude a food employee who: 

a. Is experiencing a symptom of acute gastrointestinal 
illness specified in subdivision a of subsection 2 of 
section 33-33-04-28 and meets a high-risk condition 
specified in subdivisions a through d of subsection 4 of 
section 33-33-04-28. 

b. Is not experiencing a symptom of acute gastroenteritis 
specified in subdivision a of subsection 2 of section 
33-33-04-28 but has a stool that yields a specimen culture 
that is positive for S. typhi, Shigella spp., or 
Escherichia coli0157:H7: 

(1) Had a past illness from S. typhi within the last 
three months; or 

(2) Had a past illness from Shigella spp. or 
E. coli0157:H7 within the last month. 

4. For a food employee who is jaundiced: 

a. If the onset of jaundice occurred within the last seven 
calendar days, exclude the food employee from the food 
establishment; or 

b. If the onset of jaundice occurred more than seven calendar 
days before: 

(1) Exclude the food employee from a food establishment 
that serves a highly susceptible population; or 

(2) Restrict the food employee from activities specified 
in subsection 2, if the food establishment does not 
serve a highly susceptible population. 

H;story: Effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.2. Removal of exclusions and restrictions. 
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1. The person in charge may remove an exclusion specified in 
subsection 1 of section 33-33-04-28.1 if the person in charge 
obtains approval from the regulatory authority and if the 
person excluded as specified in subsection 1 of section 
33-33-04-28.1 provides to the person in charge written medical 
documentation from a physician licensed to practice medicine 
that specifies that the excluded person: 

a. May work in an unrestricted capacity in a food 
establishment. including an establishment that serves a 
highly susceptible population, because the person is free 
of: 

(1) The infectious agent of concern as specified in 
section 33-33-04-28.8, or 

(2) Symptoms. if hepatitis A virus is the infectious 
agent of concern; or 

b. May only work in an unrestricted capacity in a food 
establishment that does not serve a highly susceptible 
population because the person is free of the symptoms 
specified in subdivision a of subsection 2 of section 
33-33-04-28. 

2. The person in charge may remove a restriction specified in; 

a. Subdivision a of subsection 1 of section 33-33-04-28.1 if 
the restricted person: 

(1) Is free of the symptoms specified in subsection 2 of 
section 33-33-04-28; and 

(2) Provides written medical documentation from a 
physician licensed to practice medicine stating that 
the restricted person is free of the infectious agent 
that is suspected of causing the person's symptoms or 
causing foodborne illness. as specified in 
subsection 2 of section 33-33-04-28; or 

(3} Provides written medical documentation from a 
physician licensed to practice medicine stating that 
the symptoms experienced result from a chronic 
noninfectious condition such as ulcerative colitis or 
irritable bowel syndrome; or 

b. Subdivision b of subsection 2 of section 33-33-04-28.1 if 
the restricted person provides written medical 
documentation according to the criteria specified in 
section 33-33-04-28.8 that indicates the stools are free 
of Salmonella typhi. 
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3. The person in charge may remove an exclusion specified under 
subsection 3 of section 33-33-04-28.1 if the excluded person 
provides written medical documentation from a physician 
licensed to practice medicine that the person is free of S. 
typhi, Shigella spp., E coli0157:H7, or hepatitis A virus 
infection, whichever is the infectious agent of concern, as 
specified in section 33-33-04-28.8. 

4. The person in charge may remove an exclusion specified in 
subdivisions a and b of subsection 4 of section 33-33-04-28.1 
and a restriction specified in subdivision b of subsection 4 
of section 33-33-04-28.1 if: 

a. No foodborne illness occurs that may have been caused by 
the excluded or restricted person and the person: 

(1) Provides written medical documentation from a 
physician licensed to practice medicine stating that 
the person is free of hepatitis A virus as specified 
in subdivision b of subsection 4 of section 
33-33-04-28.8. 

(2) Is no longer jaundiced; or 

b. The excluded or restricted person is suspected of causing 
foodborne illness and complies with subdivision a. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.3. Responsibility of a food employee or an applicant 
to report to the person in charge. A food employee or a person who 
applies for a job as a food employee shall: 

1. In a manner specified in section 33-33-04-28, report to the 
person in charge the information specified in section 
33-33-04-28. 

2. Comply with exclusions and restrictions that are specified in 
section 33-33-04-28.1. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.4. Reporting by the person in charge. The person in 
charge shall notify the regulatory authority of a food employee or a 
person who applies for a job as a food employee who is diagnosed with, 
or is suspected of having an illness due to, Salmonella typhi, Shigella 
spp., Escherichia coli0157:H7; or hepatitis A virus infection. 
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History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20. 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.5. Obtaining information • Personal history of 
illness. medical examination. and specimen analysis. The department 
shall act when it has reasonable cause to believe that a food employee 
has possibly transmitted disease; may be infected with a disease in a 
communicable form that is transmissible through food; may be a carrier 
of infectious agents that cause a disease that is transmissible through 
food; or is affected with a boil. an infected wound, or acute 
respiratory infection, by: 

1. Securing a confidential medical history of the employee 
suspected of transmitting disease or making other 
investigations as deemed appropriate; and 

2. Requiring appropriate medical examinations, including 
collection of specimens for laboratory analysis, of a 
suspected employee and other employees. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.6. Restriction or exclusion of food employee or 
summary suspension of license. Based on the findings of an 
investigation related to an employee who is suspected of being infected 
or diseased. the department may issue an order to the suspected employee 
or licenseholder instituting one or more of the following control 
measures: 

1. Restricting the employee•s services to specific areas and 
tasks in a food establishment that present no risk of 
transmitting the disease; 

2. Excluding the employee from a food establishment; or 

3. Closing the food establishment by summarily suspending a 
license to operate in accordance with law. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20. 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.7. Restriction or exclusion order - Warning or 
hearing not required - Information required in order. Based on the 
findings of the investigation as specified in section 33-33-04-28.5 and 
to control disease transmission. the department may issue an order of 
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restriction or exclusion to a suspected employee or the licenseholder 
without prior warning. notice of a hearing. or a hearing if the order: 

1. States the reasons for the restriction or exclusion that is 
ordered; 

2. States the evidence that the emp 1 oyee or 1 i censeho 1 der _sha 11 
provide in order to demonstrate that the reasons for the 
restriction or exclusion are eliminated; 

3. States that the suspected employee or the licenseholder may 
request an appeal hearing by submitting a timely request as 
provided under law; and 

4. Provides the name and address of the department representative 
to whom a request for an appeal hearing may be made. 

H;story: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-28.8. Release of employee from restriciton or exclusion. 
The department shall release an employee from restriction or exclusion 
according to law and the following conditions: 

1. An employee who was infected with Salmonella typhi if the 
employee•s stools are negative for Salmonella typhi based on 
testing of at least three consecutive stool specimen cultures 
that are taken: 

a. Not earlier than one month after onset; 

b. At least forty-eight hours after discontinuance of 
antibiotics; and 

c. At least twenty-four hours apart; and 

2. If one of the cultures taken as specified in subsection 1 is 
positive, repeat cultures are taken at intervals of one month 
until at least three consecutive negative stool specimen 
cultures are obtained. 

3. An employee who was infected with Shigella spp. or Escherichia 
coli0157:H7 if the employee•s stools are negative for Shigella 
spp .• or Escherichia coli0157:H7 based on testing of two 
consecutive stool specimen cultures that are taken: 

a. Not earlier than forty-eight hours after discontinuance of 
antibiotics; and 

b. At least twenty-four hours apart. 
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4. An employee who was infected with hepatitis A virus if: 

a. Symptoms cease; or 

b. At least two blood tests show falling liver enzymes. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-29. t329±~ General personal cleanliness. Employees 
shall thoroughly wash their hands and the exposed portions of their arms 
with soap and warm water for at least twenty seconds before starting 
work, during work as often as necessary to keep them clean, and after 
smoking, eating, drinking, or using the toilet, contacting body fluids 
and discharges, and when switching between working with raw foods and 
ready-to-eat foods. Food employees handling edible fish in aquariums, 
shellfish or crustacea in display tanks shall wash their hands before 
handling exposed food. cleaning equipment, utensils, and linens, or 
unwrapped single-service and single-use articles. Employees shall keep 
their fingernails clean and trimmed. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-39. t339±~ General clothing. 

±~ The outer clothing of all employees s~at+ must be clean. 

2~--E~+eyees--sRa++--~se-effeet~ve-Ra~P-PestPa~Rts-te-~PeveRt-tRe 
eeRtam~Rat~eR-ef-feea-eP-feea-eeRtaet-s~Pfaees~ 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-31. t349±~ General employee practices. 

1. Employees sRa++ may consume food only in designated dining 
areas. An employee dining area sRa++ may not be so designated 
if consuming food there may result in contamination of other 
food, equipment, utensils, or other items needing protection. 

2. Employees s~a++ may not use tobacco in any form while engaged 
in food preparation or service, or while in areas used for 
equipment or utensil washing or food preparation. Employees 
SRa++ may use tobacco only in designated areas. An employee 
tobacco-use area sRa++ may not be designated for that purpose 
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if the use of tobacco there may result in contamination of 
food, equipment, utensils, or other items needing protection. 

3. Employees shall handle soiled tableware in a way that 
minimizes contamination of their hands. 

4. Employees shall maintain a high degree of personal cleanliness 
and shall conform to good hygienic practices during all 
working periods in the food seFv~ee establishment. 

5. A food employee may drink from a closed beverage container if 
the container is handled to prevent contamination of the 
employee's hands, the container. and exposed food, equipment. 
utensils, linens. and single-service articles. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-31.1. Hair restraints. 

1. Except as provided under subsection 2. food employees shall 
wear hair r~straints such as hats, hair coverings or nets, 
beard restraints. and clothing that covers body hair, that are 
designed and worn to effectively keep their hair from 
contacting exposed food; clean equipment. utensils. and 
linens; and unwrapped single-service and single-use articles. 

2. This section does not apply to food employees such as counter 
staff who only serve beverages and wrapped or packaged foods, 
hostesses, and wait staff if they present a minimal risk of 
contaminating exposed food; clean equipment, utensils, and 
linens; and unwrapped single-service and single-use articles . 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-32. ~41Ql} General equipment and utensils materials. 
Multiuse equipment and utensils shall be constructed and repaired with 
safe materials, including finishing materials, shall be corrosion 
resistant and nonabsorbent; and shall be smooth, easily cleanable, and 
durable under conditions of normal use. Single-service articles shall 
be made from clean, sanitary, safe materials. Equipment, utensils, and 
single-service articles shall not allow the migration of deleterious 
substances or impart odors, color, or taste;--AeF--eeAiF~e~te--te--iAe 
eeAiaffi~Aat~eA-ef-feea. Specific materials limitations are as follows: 

1. Cast iron may not be used for utensils or food-contact 
surfaces of equipment except as a surface for cooking and in 
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utensils for serving food if the utensils are used only as 
part of an uninterrupted process from cooking through service. 

2. Ceramic, china, crystal utensils, and decorative utensils such 
as hand-painted ceramic or china that are used in contact with 
food must be lead-free or contain levels of lead not excluding 
the following limits: 

Hot Beverage Coffee Mugs 0.5 mgll 
Mugs 

Bowls> 1.1l 
large Hollowware [1.16 QT) 1 mgll 

Bowls< 1.1l 
Small Hollowware [1.16 QT] 2.0 mgll 

Saucers 3.0 

3. Copper and copper alloys such as brass may not be used in 
contact with a food that has a pH below six such as vinegar, 
fruit juice, or wine or for a fitting or tubing installed 
between a backflow prevention device and a carbonator. 

4. Galvanized metal may not be used for utensils or food-contact 
surfaces of equipment that are used for beverages. acidic 
food. moist food. or hygroscopic food. 

History: Effective August 1, 1998; amended effective July 1. 1997. 
General Authority: NDCC 19-92.1-29, 23-91-93(3) 
law Implemented: NDCC 19-92.1-99 

33-33-84-33. ~4192} Solder. If solder is used, it sha++ must be 
composed of safe materials and be corrosion resistant. Solder and flux 
containing lead in excess of 9.2 percent may not be used on surfaces 
that contact food. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-92.1-29, 23-91-93(3) 
law Implemented: NDCC 19-92.1-99 
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33-33-94-34. t4±93~ Wood. Hard maple or equivalently 
nonabsorbent material that meets the general requirements set forth in 
section 33-33-04-32 may be used for cutting blocks, cutting boards, 
salad bowls, and baker's tables. Wood may be used for single-service 
articles, such as chopsticks, stirrers, or ice cream spoons. The use of 
wood as a food-contact surface under other circumstances is prohibited. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-34.1. Cutting surfaces. Surfaces such as cutting blocks 
and boards that are subject to scratching and scoring must be resurfaced 
if they can no longer be effectively cleaned and sanitized or discarded 
if they are not capable of being sanitized. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20. 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-35. t4±94~ Plastics. Safe plastic, safe rubber, or 
safe rubberlike materials that are resistant, under normal conditions of 
use, to scratching, scoring, decomposition, crazing, chipping, and 
distortion, that are of sufficient weight and thickness to permit 
cleaning and sanitizing by normal dishwashing methods, and which meet 
the general requirements set forth in section 33-33-04-32 are permitted 
for repeated use. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-36. t4±9S~ Mollusk and crustacea shells. Mollusk and 
crustacea shells may be used only once as a serving container. Reuse of 
such shells for food service is prohibited. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-36.1. Slash-resistant gloves. Slash-resistant gloves 
that are used to protect hands during operations requiring cutting. may 
be used in direct contact only with food that is subsequently cooked. 
Slash-resistant gloves may be used with ready-to-eat foods that will not 
be subsequently cooked if the slash-resistant gloves have a smooth. 
durable. and nonabsorbent outer surface or are covered with a smooth. 
durable. nonabsorbent glove. or single-use glove. 

History: Effective July 1. 1997. 
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Genera1 Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-64-37. ~4±96t Single-service articles. 
single-service articles is prohibited. 

Reuse of 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-64-38. ~4291t General design and fabrication. All 
equipment and utensils, including plasticware, shall be designed and 
fabricated for durability under conditions of normal use and sAat+ must 
be resistant to denting, buckling, pitting, chipping, and crazing, and 
sAa++ must meet the following standards as applicable: 

1. Food-contact surfaces shall be easily cleanable, smooth, and 
free of breaks, open seams, cracks, chips, pits, and similar 
imperfections, and free of difficult-to-clean internal corners 
and crevices. Sast-~FeR-~ay-ee-~sea-as-a-feea-eeRtaet-s~Pfaee 
eR+y--~f--tAe--s~Pfaee--~s--Aeatea;-s~eA-as-~R-§F~++s;-§F~aa+e 
te~s;--aRa--sk~++ets~ · Threads sAa++ must be designed to 
facilitate cleaning, ordinary 11 V11 -type threads SAaH may not 
be used in food-contact surfaces, except that in equipment 
such as icemakers or hot oil cooking equipment and hot oil 
filtering systems where such threads SAa++ must be minimized. 

2. Equipment containing bearings and gears requiring unsafe 
lubricants sAa++ must be designed and constructed so that the 
lubricant cannot--reak, drip, or be forced into food or onto 
food-contact surfaces. Only safe lubricants sha++ may be used 
on equipment designed to receive lubrication of bearings and 
gears on or within food-contact surfaces. 

3. Tubing conveying beverages or beverage ingredients to 
dispensing heads may be in contact with stored ice provided 
such tubing is fabricated from safe materials, is grommeted at 
entry and exit points to preclude moisture (condensation) from 
entering the ice machine or the ice storage bin, and is kept 
clean. Drainage or drainage tubes from dispensing units sha++ 
may not pass through the ice machine or the ice storage bin. 

4. Sinks and drainboards shat+ must be self-draining. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-94-39. {4292~ Accessibility. Unless designed for in-place 
cleaning, food-contact surfaces sAatt must be accessible for cleaning 
and inspection in any of the following ways: 

1. Without being disassembled. 

2. By disassembling without the use of tools. 

3. By easy disassembling with the use of only simple tools such 
as a mallet, a screwdriver, or an open-end wrench kept 
available near the equipment. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-48. {4293~ In-place cleaning. Equipment intended for 
in-place cleaning sAatt must be so designed and fabricated that all of 
the following requirements are met: 

1. Cleaning and sanitizing solutions are circulated throughout a 
fixed system using an effective cleaning and sanitizing 
regimen. 

2. Cleaning and sanitizing solutions contact all interior · 
food-contact surfaces. 

3. The system is self-draining or capable of being completely 
evacuated. 

4. Provides inspection access points to ensure all surfaces are 
being effectively cleaned. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-41. {4294~ Pressure spray cleaning. Fixed equipment 
designed and constructed to be cleaned and sanitized by pressure spray 
methods shall have sealed electrical wiring, switches, and connections. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-42. {4296} Thermometers. fAateaitA§--iAe~e~iePs 
Pe~~tPea-feP-tffiffiePSteA-tAie-feea-eP-eeektA§--~ata--sAatt--ee--ef--~eiat 
sie~-iy~e--eeAsiP~eiteA;-A~ffiePteatty-seatea-aAa-aee~Paie-ie-*iwe-aegPees 
FaAPeAAett-f*-l6~67-aegPees-6etst~sl~ Thermometers may not have sensors 
or stems constructed of glass, except that thermometers with glass 
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History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-43. ~4296~ Nonfood-contact surfaces. Surfaces of 
equipment not intended for contact with food, but which are exposed to 
splash or food debris or which otherwise require frequent cleaning, 
sRatt must be designed and constructed to be smooth, washable, free of 
unnecessary ledges, projections, or crevices, and readily accessible for 
cleaning, and sRat+ must be of such material and in such repair as to be 
easily maintained in a clean and sanitary condition. Kick plates must 
be designed so that the areas behind them are accessible for inspection 
and cleaning by being removable without being disassembled. by 
disassembling without the use of tools, or by easy disassembling with 
use of tools kept near the equipment and are accessible for use. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-64-44. ~4297~ Ventilation hoods. Ventilation hoods and 
devices sRatt must be designed to prevent grease or condensation from 
collecting on walls and ceilings and from dripping into food or onto 
food-contact surfaces. Filters or other grease-extracting equipment 
sRatt must be readily removable for cleaning and replacement if not 
designed to be cleaned in place. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-45. ~4298~ Existing equipment. Equipment installed in 
a food service establishment prior to 9ete~eF-i;-i979 July 1. 1997, that 
does not fully meet all of the design and construction requirements of 
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this chapter, sRatl must be deemed acceptable in that establishment if 
it is in good repair, capable of being maintained in a sanitary 
condition, and if the food-contact surfaces are nontoxic. Replacement 
equipment and new equipment acquired after 9eteeeF--1;-l979;-sRatt 
July 1, 1997, must meet the requirements of this chapter. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-46. t439l~ General equipment installation and location. 
Equipment, including icemakers and ice storage equipment, sRatt may not 
be located under exposed or unprotected sewerlines or waterlines, open 
stairwells, or other sources of contamination. This requirement does 
not apply to automatic fire protection sprinkler heads that may be 
required by law. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-47. t4392~ Table-mounted equipment. 

1. Equipment that is placed on tables or counters, unless 
portable, sRatt must be sealed to the table or counter or 
elevated on legs--to provide at least a four-inch [10.16-
centimeter] clearance between the table or counter and 
equipment, and sRatt must be installed to facilitate the 
cleaning of the equipment and adjacent areas. 

2. Equipment is portable within the meaning of subsection 1 if 
both of the following requirements are met: 

a. Small and light enough to be moved easily by one person. 

b. It has no utility connection, or has a utility connection 
that disconnects quickly, or has a flexible utility 
connection line of sufficient length to permit the 
equipment to be moved for easy cleaning. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-48. t4393~ Floor-mounted equipment. 

1. Floor-mounted equipment, unless easily movable, sRa++ must be: 

a. Sealed to the floor; 
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b. Installed on a raised platform of concrete or other smooth 
masonry in a way that meets all the requirements for 
sealing or floor clearance; or 

c. Elevated on legs to provide at least a six-inch 
[15.24-centimeter] clearance between the floor and 
equipment. However, vertically mounted floor mixers may 
be elevated to provide at least a four-inch 
[10.16-centimeter] clearance between the floor and 
equipment if no part of the floor under the mixer is more 
than six inches [15.24 centimeters] from cleaning access. 

2. Equipment is easily movable if: 

a. It is mounted on wheels or casters; and 

b. It has no utility connection or has a utility connection 
that connects quickly, or has a flexible utility line of 
sufficient length to permit the equipment to be moved for 
easy cleaning. 

3. Unless sufficient space is provided for easy cleaning between, 
behind, and above each unit of fixed equipment, the space 
between it and adjoining equipment units and adjacent walls or 
ceilings shall be not more than one thirty-second of an inch 
[~794--mtttme~ePs 1 millimeter]; or if exposed to seepage, the 
equipment sRatt must be sealed to the adjoining equipment or 
adjacent walls or ceilings. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-49. ~4394~ Aisles and working spaces. Aisles and 
working spaces between units of equipment and wa 11 s sl:laH must be 
unobstructed and of sufficient width or space to permit employees to 
perform their duties readily without contamination of food or 
food-contact surfaces by clothing or personal contact. All easily 
movable storage equipment such as pallets, racks, and dollies sRatt must 
be positioned to provide accessibility to working areas. ----

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-58. ~§191} Cleaning frequency of _equipment and utensils 
cleaning and sanitizing. 

1. Tableware sAatt must be washed, rinsed, and sanitized after 
each use. 
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2. To prevent cross-contamination, kitchenware and food-contact 
surfaces of equipment sRatt must be washed, rinsed, and 
sanitized after each use and following any interruption of 
operations during which time contamination may have occurred. 

3. Where equipment and utensils are used for the preparation of 
potentially hazardous foods on a continuous or production line 
basis, utensils and the food-contact surfaces of equipment 
sRatt must be washed, rinsed, and sanitized at--~AtePva+s 
tRPe~gRe~t--tRe--aay--eA-a-seRea~+e-aasea-eA-feea-te~ePat~Pe; 
ty~e-ef-feea;-aAa-ame~At-ef-feea-~aPt~e+e-aee~~~+at~eA before 
each use with a different type of raw animal food or each time 
there is a change from working with raw foods and ready-to-eat 
foods. 

4. The food-contact surfaces of grills, griddles, and similar 
cooking devices and the cavities and door seals of microwave 
ovens sRatt must be cleaned at least once a day. However, 
this SRatt does not apply to hot oil cooking equipment and hot 
oil filtering systems. The food-contact surfaces of all 
cooking equipment sRatt must be kept free of encrusted grease 
deposits and other accumulated soil. 

5. Nonfood-contact surfaces of equipment SRatt must be cleaned as 
often as is necessary to keep the equipment free of 
accumulation of dust, dirt, food particles, and other debris. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-50.1. Returnables - Cleaning and refilling. 

1. Except as specified in subsections 2 and 3, returned empty 
containers intended for cleaning and refilling with food must 
be cleaned and refilled in a regulated food processing plant. 

2. A food-specific container for beverages may be refilled at a 
food establishment if: 

a. Only a beverage that is not a potentially hazardous food; 

b. The design of the container and of the rinsing equipment 
and the nature of the beverage, when considered together, 
allow effective cleaning at home or in the food 
establishment; 

c. Facilities for rinsing before refilling returned 
containers with fresh, hot water that is under pressure 
and not recirculated are provided as part of · the 
dispensing system; 
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d. The consumer-owned container returned to the food 
establishment for refilling is refilled for sale or 
service only to the same consumer; and 

e. The container is refilled by: 

(1) An employee of the food establishment; or 

(2) The owner of the container if the beverage system 
includes a contamination-free transfer process that 
cannot be bypassed by the container owner. 

3. Consumer-owned containers that are not food-specific may be 
filled at a water vending machine or system. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-51. ~5±921 Wiping cloths. 

1. Cloths used for wiping food spills on tableware, such as 
plates or bowls, being·served to the consumer, sRa++ must be 
clean, dry, and used for no other purpose. 

2. Moist cloths eF--s~eAges used for wiping food spills on 
kitchenware and food-contact surfaces of equipment sRatt must 
be clean and rinsed frequently in one of the sanitizing 
solutions permitted in section 33-33-04-52 and used for no 
other purpose. These cloths aAa-s~eAges-sRatt must be stored 
in the sanitizing solution between uses. ----

3. Moist cloths eF--s~eAges used for cleaning nonfood-contact 
surfaces of equipment, such as counters, dining tabletops, and 
shelves, sRat+ must be clean and rinsed as specified in 
subsection 2 and used for no other purpose. These cloths aAa 
s~eAges--sRatt must be stored in the sanitizing solution 
between uses. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-52. ~5±931 Manual cleaning and sanitizing. 

1. For manual washing, rinsing, and sanitiz.ing of utensils and 
equipment, a sink with not fewer than three compartments sRatt 
must be provided and used. Sink compartments sRatt must be 
large enough to permit the accommodation of the equipment and 
utensils, and each compartment of the sink sRat+ must be 
supplied with hot and cold potable running water. Fixed 
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equipment and utensils and equipment too large to be cleaned 
in sink compartments sRatt must be washed manually or cleaned 
through pressure spray methods. 

2. Drainboards or easily movable dish tables of adequate size 
sAatt must be provided for proper handling of soiled utensils 
prior~ washing and for cleaned utensils following 
sanitizing; and SRatt must be located so as not to interfere 
with the proper use of the dishwashing facilities. 

3. Equipment and utensils sRatt must be preflushed or prescraped 
and, when necessary, presoaked to remove gross food particles 
and soil. 

4. Except for fixed equipment and utensils too large to be 
cleaned in sink compartments, manual washing, rinsing, and 
sanitizing SRatt must be conducted in the following sequence: 

a. Sinks sRatt must be cleaned prior to use. 

b. Equipment and utensils sRatt must be thoroughly washed in 
the first compartment with a hot detergent solution that 
is kept clean and maintained at not less than one hundred 
ten degrees Fahrenheit [43 degrees Celsius]. 

c. Equipment and utensils sRatt must be rinsed free of · 
detergent and abrasives with clean water in the second 
compartment. 

d. Equipment and utensils sRatt must be sanitized in the 
third compartment according to one of the methods included 
in subdivisions a through d of subsection 5. 

e. Equipment and utensils may be air-dried and used only 
after adequate draining. 

5. The food-contact surfaces of all equipment and utensils sRatt 
must be sanitized by any of the following methods: 

a. Immersion for at least one-half minute in clean, hot water 
at a temperature of at least one hundred seventy degrees 
Fahrenheit [76.67 degrees Celsius]. 

b. Immersion for at least one minute in a clean solution 
containing at least fifty parts per million of available 
chlorine as a hypochlorite at a temperature of at least 
seventy-five degrees Fahrenheit [23.89 degrees Celsius]. 

c. Immersion for at least one minute in a clean solution 
containing at least twelve point five parts per million of 
available iodine and having a pH not higher than five 
point zero at a temperature of at least seventy-five 
degrees Fahrenheit [23.89 degrees Celsius]. 
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d. Immersion in a clean solution containing any other 
chemical sanitizing agent allowed under 21 CFR 178.1010 
that will provide the equivalent bactericidal effect of a 
solution at least fifty parts per million of available 
chlorine as a hypochlorite at a temperature of at least 
seventy-five degrees Fahrenheit [23.89 degrees Celsius] 
for one minute. 

e. Treatment with steam which is free from materials or 
additives other than those specified in 21 CFR 173.310, in 
the case of equipment too large to sanitize by immersion, 
but in which steam can be confined. 

f. Rinsing, spraying, or swabbing with a chemical sanitizing 
solution at least twice the strength required for that 
particular sanitizing solution under subdivision d in the 
case of equipment too large to sanitize by immersion. 

6. When hot water is used for sanitizing, all of the following 
facilities sAa++ must be provided and used: 

a. An integral heating device or fixture installed in, on, or 
under the sanitizing compartment of the sink capable of 
maintaining the water at a temperature of at least one 
hundred seveR~Y seventy-one degrees Fahrenheit [76.67 
degrees Celsius] or above. 

b. A numerically scaled indicating thermometer, accurate to 
plus or minus three degrees Fahrenheit [ plus or minus 
ie~l± 1.7 degrees Celsius], convenient to the sink for 
frequent checks of water temperature. 

c. Dish baskets of such size and design to permit complete 
immersion of the tableware, kitchenware, and equipment in 
the hot water. 

7. When chemicals are used for sanitization, they sAa++ may not 
have concentrations higher than the maximum permitted under 21 
CFR 178.1010 and a test kit or other device that accurately 
measures the parts per million concentration of the solution 
shall be provided and .used. 

8. A warewashing sink may not be used for handwashing or dumping 
mop water. 

9. A warewashing sink may be used to wash wiping cloths, wash 
produce, or thaw food if the sink is cleaned and sanitized 
before and after each time it is used to wash wiping cloths, 
wash produce, or thaw food. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19~02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 
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33-33-84-53. {S±S4~ Mechanical cleaning and sanitizing. 

1. Cleaning and sanitizing may be done by spray-type or immersion 
dishwashing machines or by any other type of machine or 
device, if it is demonstrated that it thoroughly cleans and 
sanitizes equipment and utensils. These machines and devices 
sRatt must be properly installed and maintained in good 
repair.----Fthe machines must be provided with an easily 
accessible and readable data plate that indicate the machines 
design and operating specifications. These machines and 
devices sRatt must be operated in accordance with 
manufacturers' instructions, and utensils and equipment placed 
in these machines sRatt must be exposed to all dishwashing 
cycles. Automatic deterge~ dispensers, wetting agent 
dispensers, and liquid sanitizer injectors, if any, sRatt must 
be properly installed and maintained. ----

2. The pressure of final rinse water supplies to spray-type 
dishwashing machines sRatt may not be less than fifteen nor 
more than twenty-five pounds per square inch [11.34 kilograms 
per 6.45 square centimeters] measured in the waterline 
immediately adjacent to the final rinse control valve. A 
one-fourth inch [6.35 millimeters] IPS valve sRatt must be 
provided immediately downstream or upstream from the final 
rinse control valve to permit checking the flow pressure of 
the final rinse water. 

3. Machine or waterline mounted numerically scaled indicating 
thermometers, accurate to plus or minus three degrees 
Fahrenheit [plus or minus ±6~±± 1.7 degrees Celsius], shall be 
provided to indicate the temperature of the water in each tank 
of the machine and the temperature of the final rinse water as 
it enters the manifold. 

4. Rinse water tanks sRatt must be protected by baffles, 
curtains, or other effective means, to minimize the entry of 
wash water into the rinse water. Conveyors in dishwashing 
machines sRatt must be accurately timed to assure proper 
exposure times in wash and rinse cycles, in accordance with 
manufacturers' specifications attached to the machines. 

5. Drainboards sRatt must be provided and be of adequate size for 
the proper handling of soiled utensils prior to washing and 
cleaned utensils following sanitization, and sRatt must be so 
located and constructed as not to interfere with t~proper 
use of the dishwashing facilities. This does not preclude the 
use of easily movable dish tables for the storage of clean or 
soiled utensils following sanitization. 

6. Equipment and utensils sRatt must be flushed or scraped and, 
when necessary, soaked to remove gross food particles and soil 
prior to being washed in a dishwashing machine, unless a 

. prewash cycle is a part of the dishwashing machine operation. 
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Equipment and utensils sRa++ must be placed in racks, trays, 
or baskets, or on conveyors, in a way that food-contact 
surfaces are exposed to the unobstructed application of 
detergent wash and clean rinse waters and that permits free 
draining. 

7. Machines (single-tank, stationary-rack, door-type machines and 
spray-type glass washers) using chemicals for sanitization may 
be used if the following requirements are met: 

a. The temperature of the wash water sRa++ may not be less 
than one hundred twenty degrees Fahrenheit [48~89 49 
degrees Celsius]. --

b. The wash water SRa++ must be kept clean. 

c. Chemicals added for sanitization purposes sRa++ must be 
automatically dispensed. 

d. Utensils and equipment sRa++ must be exposed to the final 
chemical sanitizing rinse----in accordance with 
manufacturers• specifications for time and concentration. 

e. TRe--eRe~~ea+--saR~t~z~R§-P~Rse-wateP-te~ePatYPe-sRa++-ee 
Ret--+ess--tRaR--seveRty-f~ve--eegPees--FaRPeRRe~t--{23~89 
eegPees--SetS~YS};-R8P-tess-tRaR-tRe-te~epatYPe-s~ee~f~ee 
ey-tRe-~eR~Re!s-~RYfaetYPeP~ A chemical sanitizer used 
in a sanitizing solution for a manual or mechanical 
operation must be used in accordance with the EPA-approved 
manufactuer•s label use instructions. and must be used as 
follows: 

1 A chlorine solution must have a minimum te erature 
based on the concentration and PH H of the 
solution as listed in the following chart: 

25 

50 

100 

Equipment and utensils may be sanitized using a 
chlorine solution that is applied as the final step 
in a commercial spray-type warewashing machine and 
that. upon completion of the machine operation. 
results in a minimum residual concentration of fifty 
parts per million free available chlorine on the 
wetted surfaces and utensils. This method is 
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acceptable only when the complete cycle of the 
warewashing machine has been demonstrated to be 
effective in rendering utensils free of soil and 
micro-organisms of public health significance. 

(2) An iodine soluti~n must have a: 

(b) PH (pH) of 5.0 or less, unless the 
manufacturer 1 S use directions included in the 
labeling specify a higher PH (pH) limit of 
effectiveness; and 

12.5 and 

(3) A quaternary ammonium compound solution must: 

-five 

(b) Have a concentration as specified by the 
manufacturer 1 S use directions included in the 
1 abe 1 i ng; and 

five hundred 

(4) Other solutions of the chemicals specified in 
paragraphs 1 through 3 may be used if demonstrated to 
the regulatory authority to achieve sanitization and 
approved by the regulatory authority; or 

(5) Other chemicals sanitizers may be used if they are 
applied in accordance with the manufacturer 1 S use 
directions included in the labeling. 

f. Chemical sanitizers used sRa++ must meet the requirements 
of 21 CFR 178.1010. 

g. A test kit or other device that accurately measures the 
parts per million concentration of the solution sRat+ mus 
be available and used. -

8. Machines using hot water for sanitization may be used if the 
wash water and pumped rinse water is kept clean and the water 
is maintained at not less than the temperature stated in this 
section. 

a. Single-tank, stationary-rack, dual temperature machine: 
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Wash temperature 

Final rinse temperature 

One hundred fifty degrees Fahrenheit 
[6§~§6 66 degrees Celsius] 
One hundred eighty degrees 
Fahrenheit [82.22 degrees 
Celsius] 

b. Single-tank, stationary-rack, single-temperature machine: 

Wash temperature 

Final rinse temperature 

One hundred sixty-five degrees 
Fahrenheit [73.88 degrees Celsius] 

One hundred sixty-five 
degrees Fahrenheit 
[73.88 degrees Celsius] 

c. Single-tank, conveyor machine: 

Wash temperature 

Final rinse temperature 

d. Multitank, conveyor machine: 

One hundred sixty degrees 
Fahrenheit 
[7~~~~ 71 degrees Celsius] 

One hundred eighty degrees 
Fahrenheit [82.22 degrees Celsius] 

Wash temperature One hundred fifty degrees Fahrenheit 
f66~ss 66 degrees Celsius] 

Pumped rinse temperature One hundred sixty degrees Fahrenheit 
[7~~~~ 71 degrees Celsius] 

Final rinse temperature One hundred eighty degrees Fahrenheit 
[82.22 degrees Celsius] 

e. Single-tank, pot, pan, and utensil washer (either 
stationary or moving rack): 

Wash temperature One hundred forty degrees Fahrenheit 
[68 degrees Celsius] 

Final rinse temperature One hundred eighty degrees Fahrenheit 
[82.22 degrees Celsius] 

9. All dishwashing machines SRa++ must be thoroughly cleaned at 
least once a day or more often when necessary to maintain them 
in a satisfactory operating condition. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-82.1-28, 23-81-83(3) 
law Implemented: NDCC 19-82.1-89 
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33-33-94-54. {S~QS} Drying. After sanitization, all equipment 
and utensils sRat+ must be air dried. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-55. {S2Q~} Handling of equipment and utensil storage. 
Cleaned and sanitized equipment and utensils sRat+ must be handled in a 
way that protects· them from contamination. Spoons, knives, and forks 
sRat+ may be touched only by their handles. Cups, glasses, bowls, 
plates, and similar items sRat+ must be handled without contact with 
inside surfaces or surfaces that contact the user•s mouth. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-56. {6292} Storage. 

1. Cleaned and sanitized utensils and equipment sRat+ must be 
stored at least six inches [15.24 centimeters] above the floor 
in a clean, dry location in a way that protects them from 
contamination by splash, dust, and other means. The · 
food-contact surfaces of fixed equipment sRat+ must also be 
protected from contamination. Equipment and utensils sRat+ 
may not be placed under exposed sewerlines or waterlines, 
except for automatic fire protection sprinkler heads that may 
be required by law. 

2. Utensils sRatt must be air dried before being stored or sRat+ 
must be stored in-a-self-draining position. 

3. Glasses and cups sRat+ must be stored inverted. Other stored 
utensils sRat+ must be--covered or inverted, whenever 
practical. Facilities for the storage of knives, forks, and 
spoons sRat+ must be designed and used to present the handle 
to the employee or consumer. Unless tableware is prewrapped, 
holders for knives, forks, and spoons at self-service 
locations sRat+ must protect these articles from contamination 
and present the handle of the utensil to the consumer. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-56.1. Preset tableware. Tableware may be preset if: 

1. It is protected from contamination by being wrapped, covered, 
or inverted; 
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2. It is exposed and unused settings are removed when a consumer 
is seated; or 

3. It is exposed and unused settings are not removed when a 
consumer is seated, and are cleaned and sanitized before 
further use. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-57. ~§293} Single-service articles. 

1. Single-service articles shall be stored at least six inches 
[15.24 centimeters] above the floor in closed cartons or 
containers which protect them from contamination and shall not 
be placed under exposed sewerlines or waterlines, except for 
automatic fire protection sprinkler heads that may be required 
by law. 

2. Single-service articles shall be handled and dispensed in a 
manner that prevents contamination of surfaces which may come 
in contact with food or with the mouth of the user. 

3. Single-service knives, forks, and spoons packaged in bulk 
shall be inserted into holders or be wrapped by an employee 
who has washed one's hands immediately prior to sorting or 
wrapping the utensils. Unless single-service knives, forks, 
and spoons are prewrapped or prepackaged, holders shall be 
provided to protect these items from contamination and present 
the handle of the utensil to the consumer. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-58. ~§294} Prohibited storage areas. The storage of 
food, equipment, utensils, or single-service articles in locker rooms, 
garbage rooms. under open stairwells, toilet rooms~ or vestibules is 
prohibited. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-64-59. {6±9±} General water supplies. ERe~§R-~etae+e 
wateP-feP-tRe-Reeas-ef-tRe-feea-sePv~ee-estae+~sRffieRt-sAa++-ee--~Fev~aee 
fFem-a-se~Pee-eeAstF~etea-aRa-e~ePatea-aeeePS~A§-te-+aw~ Drinking water 
must be obtained from an approved source that is a public water system 
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or a nonpublic water system that is constructed, maintained, and 
operated according to law. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-68. ~6192~ Transportation. All potable water not 
provided directly by pipe to the food service establishment from the 
source shall be transported in a bulk water transport system and shall 
be delivered to a closed-water system. Both of these systems shall be 
constructed and operated according to law. 

History: Eff~ctive August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-61. ~6193~ Bottled water. Bottled and packaged potable 
water shall be obtained from a source that complies with all laws and 
shall be handled and stored in a way that protects it from 
contamination. Bottled and packaged potable water shall be dispensed 
from the original container. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-62. ~6194~ Water under pressure. Water under pressure 
at the required temperatures shall be provided to all fixtures and 
equipment that use water. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-62.1. Water reservoir of fogging devices. 

1. A reservoir that is used to supply water to a device such as a 
produce fogger must be: 

a. Maintained in accordance with manufacturer's 
specifications; and 

b. Cleaned in accordance with manufacturer's specifications 
or according to the procedures specified under 
subsection 2 whichever is more stringent. 

2. Cleaning procedures must include at least the following steps 
and must be conducted at least once a week: 
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a. Draining and complete disassembly of the water and aerosol 
contact parts; 

b. Brush-cleaning the reservoir, aerosol tubing, and 
discharge nozzles with a suitable detergent solution; 

c. Flushing the complete system with water to remove the 
detergent solution and particulate accumulation; and 

d. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-82.1-28. 23-81-83(3) 
law Implemented: NDCC 19-82.1-89 

33-33-94-63. t6.!9§~ Steam. Steam used in contact with food or 
food-contact surfaces shall be free from any materials or additives 
other than those specified in 21 CFR 173.318. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-82.1-28, 23-81-83(3) 
law Implemented: NDCC 19-82.1-89 

33-33-94-64. t629!~ General sewage. All sewage, including 
liquid waste, shall be disposed of by a public sewerage system or by a 
sewage disposal system constructed and operated according to law. 
Nonwater-carried sewage disposal facilities are prohibited, except as 
permitted by sections 33-33-84-125 and 33-33-84-132 (pertaining to 
temporary food sePvtee establishments), or as permitted by this. 
department in remote areas or because of special situations. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-82.1-28, 23-81-83(3) 
law Implemented: NDCC 19-82.1-89· 

33-33-94-65. t63Ql~ General plumbing. Plumbing shall be sized, 
installed, and maintained according to law. There shall be no 
cross-connection between the potable water supply and any nonpotable or 
questionable water supply or any source of pollution through which the 
potable water supply might become contaminated. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-82.1-28, 23-81-03(3) 
law Implemented: NDCC 19-82.1-89 

33-33-94-66. t6392~ Nonpotable water system. Use of a 
nonpotable water system is permitted only for purposes such as 
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air-conditioning and fire protection, and only if the system is 
installed according to law and the nonpotable water does not contact, 
directly or indirectly, food, potable water, equipment that contacts 
food, or utensils. The piping of any nonpotable water system shall be 
durably identified so that it is readily distinguishable from piping 
that carries potable water. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-67. {6393~ Backflow. The potable water system shall be 
installed to preclude the possibility of backflow. Devices shall be 
installed to protect against backflow and back siphonage at all fixtures 
and equipment where an airgap at least twice the diameter of the water 
supply inlet is not provided between the water supply inlet and the 
fixture•s flood level rim. A hose shall not be attached to a faucet 
unless a backflow prevention device is installed. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-68. {6394~ Grease traps. If used, grease traps shall 
be located to be easily cleaned. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-69. {6396~ Garbage grinders. If used, garbage grinders 
shall be installed and maintained according to law. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-79. 6396 Drains. Except for properly trapped open 
sinks, there shall be no direct connection between the sewerage system 
and any drains originating from equipment in which food, portable 
equipment, or utensils are placed. When a dishwashing machine is 
located within five feet [1.52 meters] of a trapped floor drain, the 
dishwasher waste outlet may be connected directly on the inlet side of a 
properly vented floor drain trap. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-94-71. ie49±t Toilet facility installation. Toilet 
facilities shall be installed according to law, shall be the number 
required by law, shall be conveniently located, and shall be accessible 
to employees at all times. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-72. ie492t Toilet design. Toilets and urinals shall be 
designed to be easily cleaned. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-73. ie493t Toilet rooms. Toilet rooms shall be 
completely enclosed and shall have tight-fitting, self-closing, solid 
doors, which shall be closed except during cleaning or maintenance 
unless otherwise provided by law. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-74. ie494t Toilet fixtures. Toilet fixtures shall be 
kept clean and in good repair. A supply of toilet tissue shall be 
provided at each toilet at all times. Easily cleanable ~eceptacles 
shall be provided for waste materials. Toilet rooms used by women shall 
have at least one covered waste receptacle. 

History: Effective.August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-75. ie§9±t lavatory facility installation. 

1. Lavatories shall be at least the number required by law, shall 
be installed according to law, and shall be located to permit 
convenient use by all employees in food preparation and 
utensil-washing areas. 

2. Lavatories shall be accessible to employees at all times. 

3. Lavatories shall also be located in or immediately adjacent to 
toilet rooms. Sinks used for food preparation or for washing 
equipment or utensils shall not be used for handwashing. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
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General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-76. ~6SQ2} Lavatory faucets. Each lavatory shall be 
provided with hot and cold water tempered to at least one hundred ten 
degrees Fahrenheit [43 degrees Celsius] by means of a mixing valve or 
combination faucet. Any self-closing, slow-closing, or metering faucet 
shall be designed to provide a flow of water for at least fifteen 
seconds without the need to reactivate the faucet. Use of steam-mixing 
valves is prohibited. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-77. ~6SQ3} Lavatory supplies. A supply of 
hand-cleansing soap or detergent shall be available at each lavatory. A 
supply of saR~taPy disposable towels, clean continuous towel system, or 
a hand-drying device providing heated air shall be conveniently located 
near each lavatory. The use of common towels is prohibited. If 
disposable towels are used, easily cleanable waste receptacles shall be 
conveniently located near the handwashing facilities. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-78. ~6SQ4} Lavatory maintenance. Lavatories, soap 
dispensers, hand-drying devices~ and all related fixtures shall be kept 
clean and in good repair. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-79. ~6691} Garbage and refuse containers. 

1. Garbage and refuse shall be kept in durable, easily cleanable, 
insect and rodent-proof containers that do not leak and do not 
absorb liquids. Plastic bags and wet-strength paper bags may 
be used to line these containers or for storage inside the 
food sePv~ee establishment. 

2. Containers used in food preparation and utensil washing areas 
shall be kept covered after they are filled. 

3. Containers stored outside the establishment, and dumpsters, 
compactors, and compactor systems shall be easily cleanable, 
shall be provided with tight-fitting lids, doors, or covers, 
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and shall be kept covered when not in actual use. In 
containers designed with drains, drain plugs shall be in place 
at all times, except during cleaning. 

4. There shall be a sufficient number of containers to hold all 
the garbage and refuse that accumulates. 

5. Soiled containers shall be cleaned at a frequency to prevent 
insect and rodent attraction. Each container shall be 
thoroughly cleaned on the inside and outside in a way that 
does not contaminate food, equipment, utensils, or food 
preparation areas. Suitable facilities, including hot water 
and detergent or steam, shall be provided and used for washing 
containers. Liquid waste from compacting or cleaning 
operations shall be disposed of as sewage. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33·&4-88. ~6692~ Storage. 

1. Garbage and refuse on the premises shall be stored in a manner 
which makes them inaccessible to insects and rodents. Outside 
storage of unprotected plastic bags or wet-strength paper bags 
or baled units containing garbage or refuse is prohibited. 
Cardboard or other packaging materials not containing garbage 
or food wastes need not be stored in covered containers. 

2. Garbage or refuse storage rooms, if used, shall be constructed 
of easily cleanable, nonabsorbent, washable materials, shall 
be kept clean, shall be insect-proof and rodent-proof, and 
shall be large enough to store 'the garbage and refuse 
containers that accumulate. 

3. Outside storage areas or enclosures shall be large enough to 
store the garbage and refuse containers that accumulate and 
shall be kept clean. Garbage and refuse containers, 
dumpsters, and compactor systems located outside shall be 
stored on or above a.smooth surface or nonabsorbent material, 
such as concrete or machine-laid asphalt, that is kept clean 
aRe~ maintained in good repair, and sloped to drain. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-81. ~6693~ Disposal. 
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1. Garbage and refuse shall be disposed of often enough to 
prevent the development of odor and the attraction of insects 
and rodents. 

2. Where garbage or refuse is burned on the premises, it shall be 
done by controlled incineration which prevents the escape of 
particulate matter in accordance with law. Areas around 
incineration facilities shall be clean and orderly. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-82. {679±~ General insect and rodent control. 
Effective measures intended to minimize the presence of rodents, flies, 
cockroaches, and other insects on the premises shall be utilized. The 
premises shall be kept in such condition as to prevent the harborage or 
feeding of insects or rodents. Devices that are used to electrocute 
flying insects must be designed to have "escape-resistant" trays. 
Devices that are used to electrocute flying insects and that may impel 
insects or insect fragments or to trap insects by adherence must be 
installed so that: 

1. The devices are not located over a food preparation area. 

2. Dead insects and insect fragments are prevented from being 
impelled onto or falling on exposed food, clean equipment, 
utensils, and linens, and unwrapped single-service and 
single-use articles. 

Dead or trapped birds, insects, rodents, and other pests must be removed 
from control devices and the premises at a frequency that prevents their 
accumulation, decomposition, or the attraction of pests. Rodent bait 
must be contained in covered, tamper-resistant bait stations. A 
tracking powder pesticide may not be used in a food establishment. If 
used, a nontoxic tracking powder such as talcum or flour, may not 
contaminate food, equipment, utensils, linens, and single-service 
articles. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-83. {6792~ Openings. Openings to the outside shall be 
effectively protected against the entrance of rodents. Outside openings 
shall be protected against the entrance of insects by tight-fitting, 
self-closing doors, closed windows, screening, controlled air currents, 
or other means. Screen doors shall be self-closing, and screens for 
windows, doors, skylights, transoms, intake and exhaust air ducts, and 
other openings to the outside shall be tight fitting and free of breaks. 
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Screening material shall not be less than sixteen mesh to the inch [2.54 
centimeters]. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-84. ~7±9±~ Construction and maintenance of floor 
construction. Floors and floor coverings of all food preparation, food 
storage, and utensil-washing areas, walk-in refrigerating units, 
dressing rooms, locker rooms, toilet rooms, and vestibules shall be 
constructed of smooth durable material, such as sealed concrete, 
terrazzo, ceramic tile, durable grades of linoleum or plastic, or tight 
wood impregnated with plastic, and shall be maintained in good repair. 
Nothing in this section shall prohibit the use of antislip floor 
covering in areas where necessary for safety reasons. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-85. ~7±92~ floor carpeting. Carpeting, if used as a 
floor covering, shall be of closely woven construction, properly 
installed, easily cleanable, and maintained in good repair. Carpeting 
is prohibited in food preparation, equipment-washing, and 
utensil-washing areas where it would be exposed to large amounts of 
grease and water, in food storage areas, refuse storage areas. and 
toilet room areas where urinals or toilet fixtures are located. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-86. ~7±93~ Prohibited floor covering. The use of 
sawdust, wood shavings, peanut hulls, or similar material as a floor 
covering is prohibited. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-87. ~7±94~ floor drains. Properly installed, trapped 
floor drains shall be provided in floors that are water-flushed for 
cleaning, or that receive discharges of water or other fluid waste from 
equipment, or in areas where pressure spray methods for cleaning 
equipment are used. Such floors shall be constructed only of sealed 
concrete, terrazzo, ceramic tile, or similar materials, and shall be 
graded to drain. 
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H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-88. t7196t Mats and duckboards. Mats and duckboards 
shall be of nonabsorbent, grease-resistant materials and of such size, 
design, and construction as to facilitate easy cleaning. Duckboards 
shall not be used as storage racks. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-89. t7196t Floor junctures. In all new or extensively 
remodeled establishments utilizing concrete, terrazzo, ceramic tile, or 
similar flooring materials, and where water-flush cleaning methods are 
used, the junctures between walls and floors shall not present an open 
seam of more than one thirty-second of an inch [~794-m~tt~meteFs 
1 millimeter]. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-99. t7197t Ut;l;ty l;ne ;nstallat;on. Exposed utility 
service lines and pipes shall be installed in a way that does not 
obstruct or prevent cleaning of the floor. In all new or extensively 
remodeled establishments, installation of exposed horizontal utility 
lines and pipes on the floor is prohibited. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-82.1-28, 23-81-83(3) 
Law Implemented: NDCC 19-82.1-09 

33-33-94-91. t729lt Wall and ce;l;ng ma;ntenance. Walls and 
ceilings, including doors, windows, skylights, and similar closures, 
sha 11 be rna i nta i ned i. n good repair. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-82.1-28, 23-01-83(3) 
Law Implemented: NDCC 19-82.1-89 

33-33-94-92. t7292t Construct;on. The walls, including 
nonsupporting partitions, wall coverings, and the ceilings of walk-in 
refrigerating units, food preparation areas, equipment and 
utensil-washing areas, toilet rooms, and vestibules shall be light 
colored, smooth, nonabsorbent, and easily cleanable. Concrete or pumice 
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blocks used for interior wall construction in these locations shall be 
finished and sealed to provide an easily cleanable surface. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implem~nted: NDCC 19-02.1-09 

33-33-64-93. ~7293~ Exposed construction. Studs, joists, and rafters 
shall not be exposed in walk-in refrigerating units, food preparation 
areas, equipment and utensil-washing areas, toilet rooms, and 
vestibules. If exposed in other rooms or areas, they shall be finished 
to provide an easily cleanable surface. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-94. ~7294~ Utility line installation. Exposed utility 
service lines and pipes shall be installed in a way that does not 
obstruct or prevent cleaning of the walls and ceilings. Utility service 
lines and pipes shall not be unnecessarily exposed on walls or ceilings 
in walk-in refrigerating units, food preparation areas, equipment and 
utensil-washing areas, toilet rooms, and vestibules. 

History: Effective August 1, 1988; amended effective·July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-95. ~729§~ Attachments. Light fixtures, vent covers, 
wall-mounted fans, decorative materials, and similar equipment attached 
to walls and ceilings shall be easily cleanable and shall be maintained 
in good repair. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-96. ~7298~ Covering material installation. Wall and 
ceiling covering materials shall be attached and sealed as to be easily 
cleaned. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-97. ~739±~ General cleaning physical facilities. 
Cleaning of floor and walls, except emergency cleaning of floors, shall 
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be done during periods when the least amount of food is exposed, such as 
after closing or between meals. Floors, mats, duckboards, walls, 
ceilings, and attached equipment and decorative materials shall be kept 
clean. Only dustless methods of cleaning floors and walls shall be 
used, such as vacuum cleaning, wet cleaning, or the use of 
dust-arresting sweeping compounds with brooms. 

History: Effective August 1, 1988; amended effective July 1, 1997 . 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-98. {7392~ Utility facility. In new or extensively 
remodeled establishments at least one utility sink or curbed cleaning 
facility with a floor drain shall be provided and used for the cleaning 
of mops or similar wet floor cleaning tools and for the disposal of 
mopwater or similar liquid wastes. The use of lavatories, utensil or 
equipment-washing, or food preparation sinks for th i s purpose is 
prohibited in new or extensively remodeled establishments . 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-99. {7491~ General lighting. 

1. Permanently fixed artificial light sources SRatt must be 
installed to provide at least tweAty fifty foot-candles of 
light on all food preparation surfaces aAa-at-e~~~~ffieAt-eF 
~teAs~t-wasR~Ag-weFk-tevets where equipment such as knives, 
slicers, grinders, and saws are used. 

2. Permanently fixed artificial light sources SRatt must be 
installed to provide, at a distance of thirty inches--r?6.2 
centimeters] from the floor. 

a. At least twenty foot-candles of light at a distance of 
thirty inches [75 centimeters] above the floor in utensil 
and equipment storage areas and in lavatory and toilet 
areas; and 

b. At least ten foot-candles of light at a distance of thirty 
inches [75 centimeters] above the floor in walk-in 
refrigerating units, dry food storage areas, and in all 
other areas, including dining areas during cleaning 
operations. 

History: Effective August 1, 1988; amended effective July 1, 1997 . 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 
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33-33-94-199. ~7492t Protective shielding. 

1. Shielding to protect against broken glass falling onto food 
sRa++ must be provided for all artificial lighting fixtures 
located over, by, or within food storage, preparation, 
service, and display facilities. 

2. Infrared or other heat lamps sRa++ must be protected against 
breakage by a shield surrounding and extending beyond the 
bulb, leaving only the face of the bulb exposed. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-191. ~759±t General ventilation. All rooms shall have 
sufficient ventilation to keep them free of excessive heat, steam, 
condensation, vapors, obnoxious odors, smoke, and fumes. Ventilation 
systems shall be installed and operated according to law and, when 
vented to the outside, shall not create an unsightly, harmful, or 
unlawful discharge. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-192. ~7592} Special ventilation. 

1. Intake and exhaust air ducts shall be maintained to prevent 
the entrance of dust, dirt, and other contaminating materials. 

2. In new or extensively remodeled establishments, all rooms from 
which obnoxious odors, vapors, or fumes originate shall be 
mechanically vented to the outside. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-193. ~769±t Dressing rooms or areas. If employees 
routinely change clothes within the establishment, rooms or areas shall 
be designated and used for that purpose. These designated rooms or 
areas shall not be used for food preparation, storage or service, or for 
utensil washing or storage. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 
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33-33-94-194. {7692} Locker area. Enough lockers or other 
suitable facilities shall be provided and used for the orderly storage 
of employee clothing and other belongings. Lockers or other suitable 
facilities may be located only in the designated dressing rooms, in food 
storage rooms, or areas containing only completely packaged food or 
packaged single-service articles. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-195. {779±} Poisonous or toxic materials permitted. 
There shall be present in food service establishments only those 
poisonous or toxic materials necessary for maintaining the 
establishment, cleaning and sanitizing equipment and utensils~ and 
controlling insects and rodents. This section does not apply to 
packaged poisonous or toxic materials that are for retail sale. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-196. {7792} Labeling of materials. Containers of 
poisonous or toxic materials shall ee-~Fe~~AeAt+y-aAa-a~st~Aet+y-+aee+ea 
aeeeFa~Ag--te--+aw--feF--easy--~aeAt~f~eat~eA-ef-eeRteAts bear a legible 
manufacturer's label. Working containers used for storing poisonous or 
toxic materials such as cleaners and sanitizers taken from bulk supplies 
must be clearly and individually identified with the common name of the 
material. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-197. {7793} Storage of materials. 

1. Poisonous or toxic materials consist of the following t~Fee 
four categories: 

a. tAseet~e~aes-aAa-FeaeAt~e~aes Pesticides. 

b. Detergents, sanitizers, and related cleaning or drying 
agents. 

c. sa~st~es;-ae~as;-~e+~s~es;-aAa-et~eF-e~e~~ea+s Substances 
necessary for the operation and maintenance of the 
establishment such as nonfood-grade lubricants and 
personal care items that may be deleterious to health. 
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d. Substances that are not necessary for the operation and 
maintenance of the establishment and are on the premises 
for retail sale, such as petroleum products and paints. 

2. Each of the t~Pee four categories set forth in subsection 1 
s~a++ must be stored and physically located separate from each 
other .--A 11 poisonous or toxic materia 1 s sha 11 be stored in 
cabinets or in a similar physically separate place used for no 
other purpose. To preclude contamination, poisonous or toxic 
materials shall not be stored above food, food equipment, 
utensils, or single-service articles, except that this 
requirement does not prohibit the convenient location of 
detergents or sanitizers at utensil or dishwashing stations. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-198. t7794~ Use of materials. 

1. Bactericides, cleaning compounds, or other compounds intended 
for use on food-contact surfaces shall not be used in a way 
that leaves a toxic residue on such surfaces or that 
constitutes a hazard to employees or other persons. 

2. Poisonous or toxic materials shall not be used in a way that 
contaminates food, equipment, or utensils, in a way that 
constitutes a hazard to employees or other persons, or in a 
way other than in full compliance with the manufacturer•s 
labeling. 

3. A container previously used to store poisonous or toxic 
materials may not be used to store, transport, or dispense 
food. 

4. Drying agents used in conjunction with sanitization may 
contain only components that are listed in 21 Code of Federal 
Regulations. 

History: Effective August 1, 1988; amended effective July 12 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-64-199. t779§~ Personal medications. PePseAa+-mea~eat~eRs 
s~a++-Aet-ee-stePea-~A-feea-stePage;-~Pe~aFat~eA;-eP-seFv~ee-aFeas Only 
those medicines necessary for the health of employees are allowed in a 
food establishment. This section does not apply to medicines that are 
stored or displayed for retail sale. Medicines for employees use must 
be labeled as specified in section 33-33-04-106 and located to prevent 
the contamination of food, equipment, utensils, linens, and 
single-service articles. 
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H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-119. ~77Q6} F;rst-a;d suppl;es. First-aid supplies 
shall be stored in a way that prevents them from contaminating food and 
food-contact surfaces. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-111. ~78Ql} General prem;ses. 

1. Food seFvtee establishments and all property used in 
connection with their operations shall be kept free of litter. 

2. The walking and driving surfaces of all exterior areas of food 
seFvtee establishments shall be surfaced with concrete or 
asphalt, or with gravel or similar material effectively 
treated to facilitate maintenance and minimize dust. These 
surfaces shall be graded to prevent pooling and shall be kept 
free of litter. 

3. Only articles necessary for the operation and maintenance of 
the food seFvtee establishment shall be stored on the 
premises. 

4. The traffic of unnecessary persons through the food 
preparation and utensil-washing areas is prohibited. 

H;story: Effective August 1, 1988; amended effective July 1, 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-112. ~78Q2} L;v;ng areas. No operations of a food 
seFvtee establishment shall be conducted in any room used as living or 
sleeping quarters. Food seFvtee operations shall be separated from any 
living or sleeping quarters by complete partitioning and solid, 
self-closing doors. 

H;story: Effective August 1, 1988; amended effective July 1. 1997. 
General Author;ty: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-113. ~78Q3} Laundry fac;l;t;es. 

1. Laundry facilities in a food seFvtee establishment shall be 
used only for the washing and drying of linens, cloths, 
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un i .forms, and aprons necessary to the operation. If such 
items are laundered on the premises, an electric or gas dryer 
shall be provided and used. 

2. Separate rooms shall be provided for laundry facilities except 
that such operations may be conducted in storage rooms 
containing only packaged foods or packaged single-service 
articles. 

3. If on-premises laundering is limited to wiping cloths intended 
to be used moist, or air dried in a location and manner that 
prevents contamination of food, equipment, utensils, linens. 
and the wiping cloths, a mechanical washer and dryer need not 
be provided. The wiping cloths may be laundered in a 
warewashing or food preparation sink that is cleaned before 
use, throughout the day at a frequency to prevent 
recontamination. or if used, at least every twenty-four hours. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-114. ~7894~ linen and clothes storage. 

1. Clean clothes and linens shall be stored in a clean place and 
protected from contamination until used. 

2. Soiled clothes and linens shall be stored in nonabsorbent 
containers or washable laundry bags until removed for 
laundering. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-115. ~789§~ Cleaning equipment storage. Maintenance 
and cleaning tools such as brooms, mops, vacuum cleaners, and similar 
equipment shall be maintained and stored in a way that does not 
contaminate food, utensils, equipment, or linens and shall be stored in 
an orderly manner. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-116. ~7896~--AR~ma+s Prohibiting animals. ~~ve-aR~ma+s; 
~Re+~a~R§-s~Fas-aRa-~~F~+es;-sAa++-se-eMe+~aea--fFem--~Re--feea--seFv~ee 
~Fem~ses--aRa-fFem-aa5aeeR~-aFeas-~RaeF-~Ae-eeR~Fe+-ef-~Ae-~eFm~~Ae+aeF~ 
fA~s-eMe+~s~eR-aees-Re~-a~~+y-~e-ea~s+e-f~sA;-eF~s~aeea;--sAe++f~sA;--eF 
ftsA---tR--a~~aFt~ms~---Pa~Fe+--ae§s--aeee~aRy~R§--see~F~~y--eF--~e+~ee 
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effteeFs;-eF-g~iee-eegs-aeee~~aAytA§-BttAe-~eFseAs;-sRatt--ee--~eFmtttee 
. tA-StAtA§-aFeas~ 

1. Except as specified in subsections 2 and 3, live animals may 
not be allowed on the premises of a food establishment. 

2. Live animals may be allowed in the following situations if the 
contamination of food; clean equipment, utensils, and linens; 
and unwrapped single-service and single-use articles cannot 
result: 

a. Edible fish or decorative fish in acquariums, shellfish or 
crustacea on ice or under refrigeration, and shellfish and 
crustacea in display tank systems; 

b. Patrol dogs accompanying police or security officers in 
offices and dining, sales, and storage areas, and sentry 
dogs running loose in outside fenced areas; 

c. In areas that are not used for food preparation such as 
dining and sales areas, support animals such as guide dogs 
that are trained to assist an employee or other person who 
is handicapped, are controlled by the handicapped employee 
or person, and are not allowed to be on seats or tables; 
and 

d. Pets in the common dining areas of group residences at 
times other than during meals if: 

(1) Effective partitioning and self-closing doors 
separate the common dining areas from food storage or 
food preparation areas; 

(2) Condiments, equipment, and utensils are stored in 
enclosed cabinets or removed from the common dining 
areas when pets are present; and 

(3) Dining areas including tables, countertops, and 
similar surfaces are effectively cleaned before the 
next meal service. 

3. Live or dead fish bait must be stored so that contamination of 
food; clean equipment, utensils, and linens; and unwrapped 
single-service and single-use articles cannot result. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-117. {8t9t~ General mobile food service. Mobile food 
units or pushcarts shall comply with the requirements of this chapter, 
except as otherwise provided in this section and in section 
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33-33-04-118. The department may impose additional requirements to 
protect against health hazards related to the conduct of the food 
sePv~ee establishment as a mobile operation, may prohibit the sale of 
some or all potentially hazardous food, and when no health hazard will 
result, may waive or modify requirements of this chapter relating to 
physical facilities, except those requirements of sections 33-33-04-120, 
33-33-04-121, 33-33-04-122, 33-33-04-123, and 33-33-04-124, which may 
not be waived. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-64-118. {8±92~ General mobile food service - Restricted 
operations. Mobile food units or pushcarts serving only food prepared, 
packaged in individual servings, transported and stored under conditions 
meeting the requirements of this chapter, or beverages that are not 
potentially hazardous and are dispensed from covered urns or other 
protected equipment, need not comply with requirements of this chapter 
pertaining to the necessity of water and sewage systems or those 
requirements pertaining to the cleaning and sanitization of equipment 
and utensils if the required equipment for cleaning and sanitization 
exists at the commissary. However, frankfurters may be prepared and 
served from these units or pushcarts. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-119. {8±93~ Single-service articles. Mobile food units 
or pushcarts shall provide only single-service articles for use by the 
consumer. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-128. {8±94~ Water system. A mobile food unit requiring 
a water system shall have a potable water system under pressure. The 
system shall be of sufficient capacity to furnish enough hot and cold 
water for food preparation, utensil cleaning and sanitizing, and 
handwashing, in accordance with the requirements of this chapter. The 
water inlet shall be located so that it will not be contaminated by 
waste discharge, road dust, oil, or grease, and it shall be kept capped 
unless being filled. The water inlet shall be provided w·ith a 
transition connection of a size or type that will prevent its use for 
any other service. All water distribution pipes or tubing shall be 
constructed and installed in accordance with the requirements of this 
chapter. A hose used for conveying drinking water from a water tank 
must have a smooth interior surface, be of good grade material, and. if 
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not permanently attached, be clearly and durably identified as to its 
use. A water tank, pump, and hoses used for conveying drinking water 
may be used for no other purpose. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-121. {8±96t Waste retention. If liquid waste results 
from operation of a mobile food unit, the waste shall be stored in a 
permanently installed retention tank that has a capacity of at least 
fifteen percent or larger than the water supply tank. Liquid waste 
shall not be discharged from the retention tank when the mobile food 
unit is in motion. All connections of the vehicle for servicing mobile 
food unit waste disposal facilities shall be of a different size or type 
than those used for supplying potable water to the mobile food unit. 
The waste connection shall be located lower than the water inlet 
connection to preclude contamination of the potable water system. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-122. t829±t Base of commissary operations. 

1. Mobile food units or pushcarts shall operate out of a 
commissary or other fixed food seFvtee establishment and shall 
report at least daily to all such locations for all supplies 
and cleaning and servicing operations. 

2. The commissary or other fixed food seFvtee establishments used 
. as a base of operation for mobile food units or pushcarts 

shall be constructed and operated in compliance with the 
requirements of this section. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-123. {839±t Serving area and operations. 

1. A mobile food unit servicing area shall be provided and shall 
include at least overhead protection for any supplying, 
cleaning, or servicing operation. Within this servicing area 
there shall be a location provided for the flushing and 
drainage of liquid wastes which is separate from the locations 
provided for water servicing and for the loading and unloading 
of food and related supplies. This servicing area will not be 
required where only packaged food is placed on the mobile food 

191 



unit or pushcart, or where mobile food units do not contain 
waste retention tanks. 

2. The surface of the servicing area shall be constructed of a 
smooth nonabsorbent material, such as concrete or machine-laid 
asphalt, and shall be maintained in good repair, kept clean, 
and graded to drain. 

3. The construction of the walls and ceilings of the servicing 
area is exempted from the provision of sections 33-33-04-91 
through 33-33-04-96. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-64-124. ~8392} Servicing operations. 

1. Potable water servicing equipment shall be installed according 
to law and shall be stored and handled in a way that protects 
the water and equipment from contamination. 

2. The mobile food unit liquid waste retention tank, where used, 
shall be thoroughly flushed and drained during the servicing 
operation. All liquid waste shall be discharged into a 
sanitary sewerage disposal system in accordance with section 
33-33-04-64. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-84-125. ~9±9±} Temporary food seFv4ee establishment. A 
temporary food seFv4ee establishment shall comply with the requirements 
of this chapter, except as otherwise provided in this section. The 
department may impose additional requirements to protect against health 
hazards, related to the conduct of the temporary food seFvtee 
establishments, may prohibit the sale of some or all potentially 
hazardous foods, and when no health hazard will result, may waive or 
modify requirements of this chapter relating to temporary food seFvtee 
establishments. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-126. ~9±92} Temporary food seFv4ee establishment -
Restricted operations. 
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1. This section 
establishment 
33-33-04-125 
requirements. 

is applicable whenever a temporary food seFvtee 
is permitted, under the provisions of section 
to operate without complying with all the 

2. Only those potentially hazardous foods requiring limited 
preparation, such as hamburgers and frankfurters that only 
require seasoning and cooking, shall be prepared or served. 
The preparation or service of other potentially hazardous 
foods, including pastries filled with cream or synthetic 
cream, custards, and similar products, and salads or 
sandwiches containing meat, poultry, eggs, or fish, is 
prohibited. This prohibition does not apply to any 
potentially hazardous food that has been prepared and packaged 
under conditions meeting the requirements of this chapter, is 
packaged in individual servings, is stored at a temperature of 
feFty-ftve forty-one degrees Fahrenheit [7~2 ~ degrees 
Celsius] or below or at a temperature of one hundred forty 
degrees Fahrenheit [60 degrees Celsius] or above in facilities 
meeting the requirements of this chapter, and is served 
directly in the unopened container in which it was packaged. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-127. t9lQ3} Ice. Ice that is consumed or that contacts 
food shall be made under conditions meeting the requirements of this 
chapter. The ice shall be obtained only in chipped, crushed, or cubed 
form and packaged in single-use safe plastic or wet-strength paper bags 
filled and sealed at the point of manufacture. The ice shall be held in 
these bags until it is dispensed in a way that protects it from 
contamination. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-128. t9lQ4} Equipment. 

1. Equipment shall be located and installed in a way that 
prevents food contamination and that also facilitates cleaning 
the establishment. 

2. Food-contact surfaces of equipment shall be protected from 
contamination by consumers and other contaminating agents. 
Effective shields for such equipment shall be provided, as 
necessary, to prevent contamination. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
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law Implemented: NDCC 19-02.1-09 

33-33-04-129. ~9±95~ Single-service articles. All temporary 
food sepv~ee establishments without effective facilities for cleaning 
and sanitizing tableware shall provide only single-service articles for 
use by the consumer. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-139. ~9±96~ Water. Enough potable water shall be 
available in the establishment for food preparation, for cleaning and 
sanitizing utensils and equipment, and for handwashing. A heating 
facility capable of producing enough hot water for these purposes shall 
be provided on the premises. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-131. ~9±97~ Wet storage. Storage of packaged food in 
contact with water or undrained ice is prohibited. Wrapped sandwiches 
shall not be stored in direct contact with ice. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-94-132 •. {9±98~ Waste. All sewage, including liquid waste, 
shall be disposed of according to law. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-133. ~9±99~ Handwashing. A convenient handwashing 
facility shall be available for employee handwashing. At a minimum, 
this facility shall consist of warm running water, soap, and individual 
paper towels. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-134. {9±±9~ Floors. Floors shall be constructed of 
concrete, asphalt, tight wood, or other similar cleanable material kept 
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in good repair. However, dirt or gravel, when graded to drain, may be 
used as subflooring when covered with clean, removable platforms or 
duckboards, or covered with wood chips, shavings, or other suitable 
materials effectively treated to control dust. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

areas. 
33-33-94-135. ~9111~ Walls and ceilings of food preparation 

1. Ceilings shall be made of wood, canvas, or other material that 
protects the interior of the establishment from the weather. 
Walls and ceilings of food preparation areas shall be 
constructed in a way that prevents the entrance of insects. 
Doors to food preparation areas shall be solid or screened and 
shall be self-closing. Screening material used for walls, 
doors, or windows shall be at least sixteen mesh to the inch 
[2.54 centimeters]. 

2. Counter-service openings shall be no larger than necessary for 
the particular operation conducted. These openings sRa++ must 
be provided with tight-fitting solid or screened doors or 
windows or shall be provided with fans installed and operated · 
to restrict the entrance of flying insects. Counter-service 
openings shall be kept closed, except when in actual use. 

History: Effective August 1, 1988; amended effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-84-136. ~19295~ Inspection report form FD 2429. tRe 
~Rs~eet~eR-Pe~ePt-fe~-~s-attaeRea--te--tR~s--eRa~teP--as--aR--a~~eRa~M~ 
Repealed effective July 1, 1997. 

History: Effeet~ve-A~g~st-1;-1988~ 
General Authority: NQ~~-19-92~1-29;-23-91-93~3~ 
Law Implemented: NQ~~-19-92~1-99 

33-33-84-137. ~19491~ Submission of plans. Whenever a food 
sePv~ee establishment is constructed or extensively remodeled, and 
whenever an existing structure is converted to use as a food sePv~ee 
establishment, properly prepared plans and specifications for such 
construction, remodeling, or conversion sRa++ must be submitted to tR~s 
the department for review and approval before construction, remodeling, 
or conversion is begun. The plans and specifications sRa++ must 
indicate the intended menu, anticipated volume of food to be stored, 
prepared, and sold or served, proposed layout, arrangement, mechanical 
plans, and construction materials of work areas, and the types and 
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models of proposed fixed equipment and facilities. The department shall 
approve the plans and specifications if they meet the requirements of 
this chapter. No food sePv~ee establishment sAat+ may be constructed, 
extensively remodeled, or converted except in accordance with plans and 
specifications approved by the department. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-94-138. t±9492~ Preoperational inspection. Whenever plans 
and specifications are required by section 33-33-04-137 to be submitted 
to the department, the department shall inspect the food sePv~ee 
establishment prior to the start of operations to determine compliance 
with the approved plans and specifications and with the requirements of 
this chapter. 

History: Effective August 1, 1988; amended effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-139. Modifications and waivers. The department may 
grant a variance by modifying or waiving the requirements of this code 
if in the opinion of the department a health hazard will not .result from 
the variance. If a variance is granted, the department shall retain the 
information specified in section 33-33-04-140 in its records for the 
food establishment. 

History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-140. Documentation of proposed variance and 
justification. Before a variance from a requirement of this code is 
approved by the·department, the information that must be provided by the 
person requesting the variance and retained by the department•s file on 
the food establishment includes: 

1. A statement of the proposed variance of the code requirement 
citing relevant code section numbers; 

2. An analysis of the rationale for how the potential public 
health hazards addressed by the relevant code sections will be 
alternatively addressed by the proposal; 

3. An HACCP plan if required as specified in subsection 1 of 
section 33-33-04-142 which includes the information specified 
in section 33-33-04-143 so it is relevant to the variance 
requested. 
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History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-141. Conformance with approved procedures. If the 
department grants a variance as specified in section 33-33-04-139, or an 
HACCP plan is otherwise required as specified in section 33-33-04-142, 
the licenseholder shall: 

1. Comply with the HACCP plans and procedures that are submitted 
and approved as specified in section 33-33-04-143 as a basis 
for the modification or waiver. 

2. Maintain and provide to the department, upon request, records 
specified in subsection 3 of section 33-33-04-143 which 
demonstrate that the following are routinely employed: 

a. Procedures for monitoring critical control points. 

b. Monitoring the critical control points. 

c. Verification of the effectiveness of an operation or 
process~ 

d. Necessary corrective actions if there is failure at a 
critical control point. 

History: Effective July 1. 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
Law Implemented: NDCC 19-02.1-09 

33-33-04-142. When an HACCP plan is required. 

1. Before engaging in an activity that requires an HACCP plan, a 
license applicant or licenseholder shall submit to the 
department for approval a properly prepared HACCP plan as 
specified under section 33-33-04-143 and the relevant 
provisions of this code if: 

a. Submission of an HACCP plan is required according to law; 

b. A variance is required as specified under section 
33-33-04-18.1; 

c. The department determines that a food preparation or 
processing method requires a variance based on a plan 
submittal specified under section 33-33-04-137, an 
inspectional finding. or a variance request. 

2. A license applicant or licenseholder must have a properly 
prepared HACCP plan as specified under section 33-33-04-18.1. 
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History: Effective July 1, 1997. 
General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 

33-33-04-143. Contents of an HACCP plan. For a food 
establishment that is required under section 33-33-04-142 to have an 
HACCP plan. the plan and specifications must indicate: 

1. A categorization of the types of potentially hazardous foods 
that are specified in the menu such as soups and sauces, 
salads. and bulk, solid foods such as meat roasts. or of other 
foods that are specified by the department; 

2. A flow diagram by specific food or category type identifying 
critical control points and providing information on the 
following: 

a. Ingredients, materials, and equipment used in the 
preparation of that food; and 

b. Formulations or recipes that delineate methods and 
procedural control measures that address the food safety 
concerns involved; 

3. A statement of standard operating procedures for the plan 
under consideration including clearly identifying: 

a. Each critical control point; 

b. The critical limits for each critical control point; 

c. The method and frequency for monitoring and controlling 
each critical control point by the food employee 
designated by the person in charge; 

d. The method and frequency for the person in charge to 
routinely verify that the food employee is following 
standard operating procedures and monitoring critical 
control points; 

e. Action to be taken by the person in charge if the critical 
limits for each critical control point are not met; and 

f. Records to be maintained by the person in charge to 
demonstrate that the HACCP plan is properly operated and 
managed; and 

4. Additional scientific data or other information. as required 
by the department, supporting the determination that food 
safety is not compromised by the proposal. 

History: Effective July 1, 1997. 
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General Authority: NDCC 19-02.1-20, 23-01-03(3) 
law Implemented: NDCC 19-02.1-09 
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Consumer Advisories 

Thoroughly cooking foods of animal origin such as 
beef, eggs, fish, lamb, pork, poultry or shellfish 
reduces the risk of foodborne illness. Individuals 
with certain health conditions may be at higher 
risk if these foods are consumed raw or 
undercooked. Consult your physician or public 
health official for further information. 

2ee 
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Appendix B 

EXCLUSIONS & RESTRICTIONS 

~: These tables are not a replacement to reading sections 33-33-04-28 through 33-33-04-28.8, but are viewed only as 
a learning aid. 
~: A diagnosis can only be made after an individual has been examined by a physician. The code does not mandate that 
an individual see a physician, but because of the severity of an illness with the "Big 4", most of those afflicted will visit their 
doctor. 
Key for Abbreyjations: FBI- foodbome illness; Gl- gastrointestinal; HAV- hepatitis A virus; lgG- Immune gama globulin; MD- medical 
doctor; PIC - person in charge 

··· -'-'L·_·:•:·.·· :cc· 

. -~~;;.::if~~r~'--..;;1.,_ .: •. ····•····· ...•••.• ·••·•.··•••·•••••···· ~ <?zL•' 
::>:' -"L . :.,c .,,,,: .. ,, .. , .. : .. :::·~· ·····.·::./:···:.· 
L 

EXCLUDE If ~~an~ with "Big 4": Regulatory approval & MD clearance: free of symptoms 
S. yph{higella spp., E. Coli 0157:H7 and negative stool for S. typhl {per ~33-04-28.2(1) via~ 
& HAV {per 33-33-04-28.1(1), agents listed in 33-04-28.8}. Asymptomatic & positive stools for Shigella & 
~33-04-28(1 )}. 0157:H7 are OK, {per ~28.2(1)(b)}. 

Jaundice s: 7 days {per 33-33-04-28.1 (4)(a)} 1) If dlaanostcl as HAY, then regulatory approval & MD 
clearance; jaundice ceases or at least 2 blood tests show 

(Cause of jaundice may not be HAV) falling liver enzymes, {per ~33-04-28.2(1)(a)(l & il) via 33-~ 
04-28.8(4)}. 
2) If not seen by MD, then via the PIC when jaundice 
ceases {per ~33-04-28.2(4)(a)(il1}. 
3) Free of/or not HAY via MD documentation {per 33-33-04-
28.2(4)(a)(l)}. 
4) If suspected of causing FBI, then MD clearance: not 
shedding the virus & jaundice ceases, {per~ 
28.2(4)(b)}. 

RESTRICT Experiencing Gl symptoms {listed in ~ 1) Once symptoms ceaH & no FBI, via the PIC {per~~ 
04-28(2)(a), no diagnosis of "Big 4}", OR 04-28.2(2)(a)(i)}. 
exposed lesion, boil or wound {per 33-33-04- 2) If FBI Is suspected, then MD clearance: free of 
28.1 (2)(a)}. symptoms & agent {per ~33-04-28.2(2)(a)(•1 via ~ 

28.8}. 
3) Chronic noninfectious condition exists, then MD 
documentation, {per 33-33-04-28.2(2)(a)(iii)}. 

Asymptomatic & positive stool for S. typhi MD clearance {per ~33-04-28.2(2)(b)} via 3 consecutive 
(shedder) {per ~28.1 (2)(b)}. negative stools {via 33-33-04-28.8(1)}. 

Jaundice > 7 days {per ~28.1 (4)(b) 1) If dlagnO!Sd as HAY, then regulatory approval & MD 
(il)} clearance: jaundice ceases or at least 2 blood tests show 

(Cause of jaundice may not be HAV) 
falling liver enzymes, {per ~28.2(1)(a)(l&ii) via 33-33-04-
28.8(4)}. 
2) If not seen by MD, then via the PIC when jaundice 
ceases {per ~28.2(4)(a)(•1}. . 
3) Free of/or not HAY via MD documentation {per ~33-04-
28.2(4)(a)(i)}. 
4) If suspected of causing FBI, then MD clearance: not 
shedding the virus & jaundice ceases, {per ~33-04-
28.2(4)(b)}. 

Persistent sneezing, coughing or runny Once symptoms cease, via the PIC 
nose 

NOT ROUTINELY Asymptomatic & blood tests indicative of RA nONALE: Dependent on duties, personal hygiene, 
RESTRICTED current HA V infection previous exposure & recipient of lgG. 
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_GEN~~mt~'FAC~Es:· ., ... · 
.... 

• REJNSTATING::•······••·• .:··· .. ··.·••• > > < (>.' . . \ 

NOT Prior illness from S. typhi when stools are 
RESTRICTED negative {per 33-33-04-28.8(1 )}. 

Asymptomatic & positive stool for Shigella 
spp. or E. coli 0157:H7 (per 33-33-04-
28.2{1)(b)(i&ii)}. 

Other prior illnesses and/or other 
asymptomatic conditions 

• ... tv·suleEff:ri~PciPUunot~~r·•····-•··········• .. ·•·• .. ··• ·•· ··•···. ····> . ) : •. RE!f..s'fA:TING! \: :::::(::\::) 
•·?········•·••·•····: :.)_i.;c@E :·•··· 

EXCLUDE If with "Big 4": S. typhi, Regulatory approval and MD clearance: free of symptoms 
Sh1 spp., E. coli 0157:H7 & HAV & negative stools for agent, {per 33-33-04-28.2(1) via {33-33-
(per 33-33-04-28.1 (1 ), agents listed in {33-33- 04-28.8}. 
04-28(1)}. 

Jaundice s 7 days {per 33-33-04-28.1(4)(a)} 1) If diagnosed u HAV, then regulatory approval & MD 
Jaundice > 7 days (per 33-33-04- clearance: jaundice ceases or at least 2 blood tests show 
28.1(4)(b)(i)} falling liver enzymes, {per 33-33-04-28.2(1)(a)(l&ii) via 33-33-04-

28.8(4)}. 
(Cause of jaundice may not be HAV) 2) If not seen by MD, then via the PIC when jaundice 

ceases (per 33-33-04-28.2(4)(a)(ii)}. 
3) FrH oflor not HAV via MD documentation {per 33-33-04-
28.2(4)(a)(l)}. 
4) If suspected of causing FBI, then MD clearance: not 
shedding the virus and jaundice ceases, {per 33-33-04-
28.2(4)(b)}. 

Asymptomatic & positive stool for S. MD clearance: free of agent, {per 33-33-04-28.2{3) via 33-33-
typhi, Shigella spp. or E. coli 0157:H7 04-28.8(1-3) negatiVe stools}. 
(shedder) {per 33-33-04-28.1 {3){b)} 

Prior illness with: S. typhi within last 3 Free of agent by MD clearance {per 33-33-04-28.2(3) via 33-
months {per 33-33-04-28.1(3)(c)}, Shigella or 33-04-28.8(1-3), negatiVe stools}. 
E. coli 0157:H7 within last month {per 33-
33-04-28.1 (3)(d)} 

Experiencing Gl symptoms {per 33-33-04- Free of "Big 4" by MD clearance {per 33-33-04-28.2(3) via 33-
28(2)} &1.12 meets high risk conditions {per 33-04-28.8(1-4) negative stools or falling liver enzymes}. 
33-33-04-28(4)}, {exclude per 33-33-04-
28.1(3)(a)}. 

RESTRICT Experiencing Gl symptoms {listed in 33- 1) Once symptoms cease & no FBI, via the PIC {per 33-33-
33-04-28(2)(a), no diagnosis of "Big 41, OR 04-28.2{2){a)(i)}. 
exposed lesion, boil or wound (per 33-33- 2) If FBI Is suspected, then MD clearance: free of 
04-28.1 (2){a)}. symptoms & agent {per 33-33-04-28.2{2)(a)(il) via 33-33-04-

28.8}. 
3) Chronic noninfectious condition exists, then MD 
documentation, {per 33-33-04-28.2(2)(a)(lil)}. 

Persistent sneezing, coughing or runny Once symptoms cease, via the PIC 
nose 

NOT ROUTINELY Asymptomatic & blood tests indicative of RATIONALE: Dependent on duties, personal hygiene, 
RESTRICTED current HA V infection previous exposure & recipient of lgG. 

NOT Other prior illnesses and/or other 
RESTRICTED asymptomatic conditions 

202 



STAFF COMMENT: Article 33-38 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
33-38-01 

Section 
33-38-01-01 
33-38-01-02 
33-38-01-03 

33-38-01-04 
33-38-01-05 
33-38-01-06 
33-38-01-07 
33-38-01-08 
33-38-01-09 
33-38-01-10 
33-38-01-:-11 
33-38-01-12 

ARTICLE 33-38 

STATE TRAUMA SYSTEM 

Trauma System Regulation 

CHAPTER 33-38-91 
Trauma System Regulat;on 

Definitions 
Trauma System 
Activation of Trauma Codes For Major 

Trauma Patients 
Emergency Medical Services 
Local Emergency Medical Services Transport Plans 
Trauma Center Designation 
Trauma Center Revocation of Designation 
State Trauma Registry 
Quality Improvement Process 
State Truama Committee Membership 
Trauma Regions - Regional Trauma Committee 
Trauma Center Name Restriction 

33-38-91-91. Def;n;t;ons. Words defined in North Dakota Century 
Code chapter 23-01.2 have the same meaning in this chapter. As used in 
this chapter: 

1. 11 Department 11 means the state department of health. 

2. ••Emergency medical services .. means the system of personnel who 
provide medical care from the time of injury to hospital 
admission. 

3. 11 Local emergency medical services transport plans 11 means plans 
developed by emergency medical services, medical directors, 
and hospital officials which establish the most efficient 
method to transport trauma patients. 
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4. "Major trauma patient" means any patient that fits the trauma 
triage algorithm adopted by American college of surgeons, 
committee on trauma, Resources for Optimal Care of the Injured 
Patient: 1993, page 20. 

5. "Trauma" means tissue damage caused by the transfer of 
thermal, mechanical, electrical, or chemical energy, or by the 
absence of heat or oxygen. 

6. "Trauma center" means a facility that has made a commitment to 
serve the trauma patient, has met the standards of the trauma 
system, and has obtained designation as a trauma center. 

7. "Trauma code" includes the activation and assembly of the 
trauma team to provide care to the major trauma patient. 

8. "Trauma quality improvement program" means a system of 
evaluating the prehospital, trauma center, and rehabilitative 
care of trauma patients. 

9. 11 Trauma registry" includes the collection and analysis of 
trauma data from the trauma system. 

10. "Trauma team.. includes a group of health care professionals 
organized to provide care to the trauma patient. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
Law Implemented: NDCC 23-01.2-01 

33-38-81-82. Trauma system. A statewide trauma system shall be 
adopted by the state health council. The trauma system shall consist of 
the foll ow.i ng: 

1. Standardized definition of major trauma patient. 

2. Trauma code activation protocols. 

3. Local emergency medical services transport plans. 

4. Trauma center designation process. 

5. Revocation of trauma center designation process. 

6. Statewide trauma registry. 

7. Quality improvement process. 

8. State trauma committee. 

9. Four regional trauma committees. 
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History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-81-83. Activation of trauma codes for major trauma 
patients. Emergency medical services and trauma centers shall triage 
patients and activate a trauma code if the patient meets the major 
trauma definition. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-81-84. Emergency medical services. All emergency medical 
services licensed or certified by the department shall establish each of 
the following: 

1. Trauma code activation protocols. 

2. Trauma patient care protocols that have been reviewed and 
approved by a medical director. 

3. Local emergency medical services transport plans. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-81-85. local emergency medical services transport plans. 
Emergency medical services shall develop local emergency medical 
services transport plans. The plans are subject to approval by all the 
participating health care entities named in the plan, then submitted for 
review and approval to the regional trauma committee. Following 
approval, the local emergency medical services transport plans must be 
filed with the department and distributed to participating dispatch 
centers. 

After activati.on of a trauma code, a dispatch center shall notify 
the necessary facilities and the emergency medical service unit shall 
transport the patient according to its local emergency medical services 
transport plan. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-81-86. Trauma center designation. 
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1. Four levels of hospital designation must be established based 
on the standards developed for trauma center verification by 
the American co 11 ege of surgeons. The standards must be those 
indicated in the American college of surgeons, committee on 
trauma, Resources for Optimal Care of the Injured Patient: 
1993, pages 29 through 33. Beginning January 1, 1999, a 
physician with advanced trauma life support training shall 
respond to each trauma code. 

2. Hospitals applying for level I, 1 evel II, or 1 evel II I 
designation shall present evidence of having current trauma 
center verification from the American college of surgeons. 
The department shall issue designation with an expiration date 
consistent with the American college of surgeons verification 
expiration date. 

3. Hospitals applying for level IV trauma center designation must 
submit an application to the department. Once the application 
is approved by the department, an onsite verification visit 
shall be conducted by the department or its designee. The 
verification team shall compile a report. The application and 
report will be reviewed by the state trauma committee. If 
approved, the department shall issue the designation to the 
facility. · 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-91-97. Trauma center revocation of designation. The 
department may revoke designation of a trauma center if evidence exists 
that the facility does not meet the required trauma center standards. 
The department or its designee may inspect any. trauma center or 
applicant for trauma center designation at any time for compliance with 
the standards. Designation must be revoked if a facility denies or 
refuses inspection. 

A trauma center that fails to maintain the standards, or 
voluntarily relinquishes its designation, may submit a plan for 
correction. Once the plan is approved by the department, the trauma 
center may be reinstated as a designated trauma center. Failure to 
follow an approved plan of correction results in revocation of the 
trauma center's designation. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-91-98. State trauma registry. The department shall 
establish a trauma registry including the minimum data elements. All 
hospitals must report the minimum data elements to the department for 

206 



patients who have an international classification of diseases, ninth 
revision (ICD-9) code of 800-959.9 and one of the following criteria: 

1. Trauma deaths. 

2. Hospital admission greater than forty-eight hours. 

3. Patients admitted that go to the intensive care unit or 
operating room. 

4. Patients transferred into or out of the hospital. 

Reporting may occur electronically by downloading computer files or 
through completion of the North Dakota transfer form. Information may 
not be released from the state trauma registry except as permitted by 
North Dakota Century Code sections 23-01-15 and 23-01-02.1. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
Law Implemented: NDCC 23-01.2-01 

33-38-81-89. Quality improvement process. A quality improvement 
process shall be established by the state trauma committee. The process 
must include evaluation criteria that will provide guidelines for 
acceptable standards of care. 

The regional committees shall evaluate the trauma system within 
their regions based upon the evaluation criteria. The regional trauma 
committee shall make recommendations to emergency medical services and 
trauma centers in the development of plans to improve the system. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
Law Implemented: NDCC 23-01.2-01 

33-38-81-18. State trauma committee membership. The state trauma 
committee membership must include the following: 

1. One member from the North Dakota committee on trauma -
American college of surgeons, appointed by the committee. 

2. One member from the American college of emergency physicians -
North Dakota chapter, appointed by the chapter. 

3. One member from the North Dakota health care association, 
appointed by the association. 

4. One member from the North Dakota medical association, 
appointed by the association. 
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5. One member from the North Dakota EMS association - basic life 
support, appointed by the association. 

6. One member from the North Dakota EMS association - advanced 
life support, appointed by the association. 

7. One member from the North Dakota nurses association, appointed 
by the association. 

8. One member on the faculty of the university of North Dakota 
school of medicine, appointed by the dean of the medical 
school. 

9. One member from the North Dakota emergency nurses association, 
appointed by the association. 

10. One member from Indi·an health service, appointed by the 
Aberdeen area director of the service. 

11. One member from accredited trauma rehabilitation facilities,. 
appointed by the state health council. 

12. One member who is a hospital trauma coordinator, appointed by 
the trauma coordinators committee. 

13. The medical director of the division of emergency health 
services of the department. 

14. The regional trauma committee chair from each region, if not 
representing an association. 

15. Four additional members, appointed by the state health 
council. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-81-11. Trauma regions - Regional trauma committee. The 
state trauma committee shall establish four trauma regions. The regions 
must be designated northwest, northeast, southeast, and southwest. An 
emergency medical service or trauma center that is located within 
fifteen miles [24.14 kilometers] of a regional boundary may request to 
function within another region. This request shall be reviewed and is 
subject to approval by the state trauma committee. 

The state trauma committee shall appoint a regional trauma 
committee to serve each trauma region. The regional committees may 
consist of members representing the following: 

1. North Dakota committee on trauma - American college of 
surgeons. 
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2. North Dakota chapter of American college of emergency 
physicians. 

3. Physician of a level IV trauma center. 

4. Level IV hospital representative. 

5. Hospital trauma coordinator. 

6. Accredited rehabilitation facility representative. 

7. Indian health service or tribal government representative. 

8. North Dakota EMS association. 

9. Other members, chosen by the state trauma committee. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 

33-38-61-12. Trauma center name restriction. No health care 
facility in North Dakota may use the title "trauma center" or otherwise 
hold itself out as a trauma center unless the facility is designated by 
the department as a trauma center. 

History: Effective July 1, 1997. 
General Authority: NDCC 23-01.2-01 
law Implemented: NDCC 23-01.2-01 
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DECEMBER 1996 

CHAPTER 43-92-93 

43-92-93-91. Definitions. The terms used throughout this chapter 
have the same meaning as in North Dakota Century Code chapter 38-08 
except: 

1. 11 Adjusted allowable.. means the allowable production a 
proration unit receives after all adjustments are applied. 

2. .. A 11 ocated poe 1" is one in which the tota 1 oi 1 or natura 1 gas 
production is restricted and allocated to various proration 
units and fractional proration units therein in accordance 
with proration schedules. 

3. 11Allowable production .. means that number of barrels of oil or 
cubic feet [meters] of natural gas authorized to be produced 
from the respective proration units and fractional proration 
units in an allocated pool. 

4. 11 Back allowable" means the authorized accumulative underage or 
shortage for a given proration unit or fractional proration 
unit. 

5. "BarreP means forty-two United States gallons [158.99 liters] 
measured at sixty degrees Fahrenheit [15.56 degrees Celsius] 
and atmospheric pressure at sea level. 

6. 11 Barrel of oil" means forty-two United States gallons [158.99 
liters] of oil after deductions for the full amount of basic 
sediment, water, and other impurities present, ascertained by 
centrifugal or other recognized and customary test. 
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7. "Bottom hole or subsurface pressure" means the pressure in 
pounds [kilograms] per square inch [square centimeters] gauge 
under conditions existing at or near the producing horizon. 

8. "Braden head gas wel P means any well capable of producing gas 
through wellhead connections from a gas reservoir which has 
been successfully cased off from an underlying oil or gas 
reservoir. 

9. "Casinghead gas" means any gas or vapor, or both gas and 
vapor, indigenous to and produced from a pool classified as an 
oil pool by the commission. 

10. "Common purchaser for natural gas" means any person now or 
hereafter engaged in purchasing, from one or more producers, 
gas produced from gas wells within each common source of 
supply from which it purchases, for processing or resale. 

11. "Common purchaser for oil 11 means every person now engaged or 
hereafter engaging in the business of purchasing oil in this 
state. 

12. 11 Common source of supply 11 is synonymous with pool and is a 
common accumulation of oil or gas, or both, as defined by 
commission orders. 

13. 11 Completion 11 means an· oil well shall be considered completed 
when the first oil is produced through wellhead equipment into 
tanks from the ultimate producing interval after casing has 
been run. A gas well shall be considered complete when the 
well is capable of producing gas through wellhead equipment 
from the ultimate producing zone after casing has been run. A 
dry hole shall be considered complete when all provisions of 
plugging are complied with as set out in this chapter. 

14. 11 Condensate" means the liquid hydrocarbons recovered at the 
surface that result from condensation due to reduced pressure 
or temperature of petroleum hydrocarbons existing in a gaseous 
phase in the reservoir. 

15. "Cubic foot of gas" means that volume of gas contained in one 
cubic foot [28.32 liters] of space and computed at a pressure 
of fourteen and seventy-three hundredths pounds per square 
inch [1034.19 grams per square centimeter] absolute at a base 
temperature of sixty degrees Fahrenheit [15.56 degrees 
Celsius]. 

16. "Director" means the director of oil and gas of the industrial 
commission, the assistant director of oil and gas of the 
industrial commission, and their designated representatives. 

17. "Enhanced recovery" means the increased recovery from a pool 
achieved by artificial means or by the application of energy 
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extrinsic to the pool, which artificial means or application 
includes pressuring, cycling, pressure maintenance, or 
injection to the pool of a substance or form of energy but 
does not include the injection in a well of a substance or 
form of energy for the sole purpose of (a) aiding in the 
lifting of fluids in the well, or (b) stimulation of the 
reservoir at or near the well by mechanical, chemical, 
thermal, or explosive means. 

18. "Exception well location" means a location which does not 
conform to the general spacing requirements established by the 
rules or orders of the commission but which has been 
specifically approved by the commission. 

19. "Fraction a 1 proration unit for oi1 11 means a tract of 1 and 
containing more or less than forty acres [16.19 hectares] 
predominantly situated within the confines of a pool. 

20. "Gas lift 11 means any method of lifting liquid to the surface 
by injecting gas into a well from which oil production is 
obtained. 

21. "Gas-oil ratio 11 means the ratio of the gas produced in cubic 
feet [cubic ·meters] to a barrel of oil concurrently produced 
during any stated period. 

22. "Gas-oil ratio adjustment" means the reduction in allowable of 
a high gas-oil ratio proration unit to conform with the 
production permitted by the limiting gas-oil ratio for the 
particular pool during a particular proration period. 

23. "Gas transportation facility .. means a pipeline in operation 
serving one or more gas wells for the transportation of 

. natural gas, or some other device or equipment in like 
operation whereby natural gas produced from gas wells 
connected therewith can be transported. 

24. "Gas well 11 means a well producing gas or natural gas from a 
common source of gas supply as determined by the commission. 

25. "High gas-oil ratio proration unit" means a proration unit 
with a producing oil well with a gas-oil ratio in excess of 
the limiting gas-oil ratio for the pool. 

26. 11 Injection or input wel,.. means any well used for the 
injection of air, gas, water, or other fluids into any 
underground stratum. 

27. 11 Limiting gas-oil ratio 11 means the gas-oil ratio assigned by 
the commission to a particular oil pool to limit the volumes· 
of casinghead gas which may be produced from the various 
oil-producing units within that particular pool. 
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28. "Log or well log" means a systematic, detailed, and correct 
record of formations encountered in the drilling of a well, 
including commercial electric logs, radioactive logs, dip 
meter logs, and other related logs. 

29. "Marginal unit" means a proration unit or fractional proration 
unit that cannot produce at a rate equal to the top unit 
allowable for the proration period for the pool. 

30. 11 Minimum allowable 11 means the minimum amount of production 
from an oil or gas well which will encourage the continued 
operation of such well and below which the well might be 
threatened with premature plugging and resulting waste. 

31. 11Multiple completion 11 means the completion of any well so as 
to permit the production from more than one common source of 
supply. 

32. 11 Natural gas or gas 11 means and includes all natural gas and 
all other fluid hydrocarbons not herein defined as oil. 

33. 11 Nonmarginal unit 11 means a proration unit or a fractional 
proration unit that can produce at a rate equal to the top 
unit allowable for the proration period for the pool. 

34. 11 Normal unit allowable means the amount of allowable 
production allocated to proration units which are producing 
from a depth of five thousand feet [1,524 meters] or above. 

35. 110fficial gas-oil ratio test" means the periodic gas-oil ratio 
test made by order of the commission and by such method and 
means and in such manner as prescribed by the commission. 

36. 110ffset 11 means a well drilled on a forty-acre [16.19-hectare] 
tract cornering or contiguous to a forty-acre [16.19-hectare] 
tract having an existing oil well, or a well drilled on a one 
hundred sixty-acre [64.75-hectare] tract cornering or 
contiguous to a one hundred sixty-acre [64.75-hectare] tract 
having an existing gas well; provided, however, that for wells 
subject to a fieldwide spacing order, 110ffset" means any wells 
located on spacing units cornering or contiguous to the 
spacing unit or well which is the subject of an inquiry or a 
hearing. 

37. 11 0il well" means any well capable of producing oil or oil and 
casinghead gas from a common source of supply as determined by 
the commission. 

38. "Operator 11 meaAs--aRy-J3eFseR-eP-J3ePseAs-wl:te;-eltt+y-a~:~tl:teFh!eel; 
tS-tFI-el:taP§e-ef-tl:te-eleve+eJ3meFit-ef-a-+ease-eP-il:te-eJ3ePaiteFI-ef 
a--J3PeelttetFI§--J31"9J3ePty is the principal on the bond covering a 
well and such person shall be responsible for drilling. 
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completion, and operation of the well, including plugging and 
reclamation of the well site. 

39. "Overage or overproduction" means the amount of oil or the 
amount of natural gas produced during a proration period in 
excess of the amount authorized on the proration schedule. 

40. "Potential" means the properly determined capacity of a well 
to produce oil, or gas, or both, under conditions prescribed 
by the commission. 

41. "Pressure maintenance" means the injection of gas or other 
fluid into a reservoir, either to increase or maintain the 
existing pressure in such reservoir or to retard the natural 
decline in the reservoir pressure. 

42. 11 Proration day 11 consists of twenty-four consecutive hours 
which shall begin at seven a.m. and end at seven a.m. on the 
fo 11 owing day. 

43. "Proration month 11 means the calendar month which shall begin 
at seven a.m. on the first day of such month and end at seven 
a.m. on the first day of the next succeeding month. 

44. 11 Proration period 11 means for oil the proration month and for 
gas six consecutive calendar months which shall begin at seven 
a.m. on the first day of a calendar month and end at seven 
a.m. on the first day of the seventh succeeding month. 

45. "Proration schedule.. means the periodic order of the 
commission authorizing the production, purchase, and 
transportation of oil or of natural gas from the various units 
of oil or of natural gas proration in allocated pools. 

46. 11 Proration unit for gas 11 consists of such geographical area as 
may be prescribed by special pool rules issued by the 
commission. 

47. 11 Proration unit for oil 11 consists of a tract of land 
containing forty acres [16.19 hectares] predominantly situated 
within the .confines of a pool. 

48. 11 Recomp 1 ete 11 means the subsequent comp 1 et ion of a we 11 in a 
different pool from the pool in which it was originally 
completed. 

49. "Reservoir11 means pool or common source of supply. 

50. "Saltwater handling facility" means and includes any container 
such as a pit, tank, or pool, whether covered or uncovered, 
used for the handling, storage, disposal of deleterious 
substances obtained, or used, in connection with the drilling 
or operation of wells. 
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51. "Shut-in pressure" means the pressure noted at the wellhead 
when the well is completely shut in. Not to be confused with 
bottom hole pressure. 

52. "Spacing unit" is the area in each pool which is assigned to a 
well for drilling, producing, and proration purposes in 
accordance with the commission's rules or orders. 

53. "Stratigraphic test well" means any well or hole, except a 
seismograph shot hole, drilled for the purpose of gathering 
information in connection with the oil and gas industry. 

54. "Tank bottoms" means that accumulation of hydrocarbon material 
and other substances which settle naturally below crude oil in 
tanks and receptacles that are used in handling and storing of 
crude oil, and which accumulation contains basic sediment and 
water in an amount rendering it unsaleable to an ordinary 
crude oil purchaser; provided, that with respect to lease 
production and for lease storage tanks, a tank bottom shall be 
limited to that volume of the tank in which it is contained 
that lies below the bottom of the pipeline outlet thereto. 

55. "Top unit allowable for gas" means the maximum number of cubic 
feet [cubic meters] of·natural gas, for the proration period, 
allocated to a proration unit for gas in an allocated gas 
pool. 

56. "Top unit allowable for oil" means the maximum number of 
barrels of oil daily for each calendar month allocated to a 
proration unit for oil in a pool to nonmarginal units. 

57. "Treating plant" means any plant permanently constructed or 
portable used for the purpose of wholly or partially 
reclaiming, treating, processing, or in any manner making tank 
bottoms or any other waste oils marketable. 

58. "Underage" means the amount of oil or the amount of natural 
gas during a proration period by which a given proration unit 
failed to produce in an amount equal to that authorized on the 
proration schedule. 

History: Amended effective January 1, 1983; May 1, 1992; July 1, 1996i 
December 1. 1996. 
General Authority: NDCC 38-08-04 
law Implemented: NDCC 38-08-04 

43-92-93-15. Bond and transfer of wells. 

1. Bond requirements. Prior to commencing drilling operations, 
any person who proposes to drill a well for oil, gas, or 
injection shall submit to the commission, and obtain its 
approval, a surety bond or cash bond in a form approved by the 
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commission, conditioned as provided by law. The operator of 
such well shall be the principal on the bond covering the 
well. Each surety bond shall be executed by a responsible 
surety company authorized to transact business in North 
Dakota. 

2. Bond amounts and limitations. The bond shall be in the amount 
of fifteen thousand dollars when applicable to one well only. 
Wells drilled to a total depth of less than two thousand feet 
[609.6 meters] may be bonded in a lesser amount if approved by 
the director. When the principal on the bond is drilling or 
operating a number of wells within the state or proposes to do 
so, the principal may submit a e+aAket bond conditioned as 
provided by law. A e+aAket bond covering ten wells or less 
shall be in the amount of fifty thousand dollars. A 
conditional blanket bond covering a++ more than ten wells; 
wR~ER--a--~eFseA--~ay--at-aAy-t~me-aF~++-eF-e~eFate-w~tR~A-tRe 
state-eefeFe-tRe-eeAa-~s~Fe+easea; shall be in the amount of 
one hundred thousand dollars, provided the bond shall be 
limited to teA-aFy-Re+es;--aAa--aeaAaeAea--we++s--~~Fs~aAt--te 
seet~eA--43-92-93-55--tRat--Rave-Aet-eeeA-~Fe~eF+y-~+~ggea-aAa 
tRe-s~tes-Fee+a~ffiea~ no more than ten of the following in 
aggregate: 

a. A well that is a dry hole and is not properly plugged and 
the site is not properly reclaimed; and 

b. A well that is abandoned pursuant to section 43-02-03-55 
and is not properly plugged and the site is not properly 
reclaimed. 

If this aggregate of ten dry holes and abandoned wells is 
reached, all well permits, for which drilling has not 
commenced, held by the principal of such bond are suspended. 
No rights may be exercised under the permits until the 
aggregate of dry holes and abandoned wells drops below ten, or 
the operator files the appropriate bond to cover the permits, 
at which time the rights given by the drilling permits are 
reinstated. A well with an approved temporary abandoned 
status shall have the same status as an oil, gas, or injection 
well. With regard to cash bonds, the commission may require 
higher amounts than those referred to in this section. Such 
additional amounts for cash bonds must be related to the 
expected cost of plugging and well site reclamation, as 
determined by the commission. 

3. Bond terms. The bond herein required shall be conditioned 
upon full compliance with North Dakota Century Code chapter 
38-08, and all administrative rules and orders of the 
commission. It shall be a plugging bond, as well as a 
drilling bond, and is to endure up to and including approved 
plugging of all oil, gas, and injection wells as well as dry 
holes. Approved plugging shall also include practical 
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reclamation of the well site, and appurtenances thereto. If 
the principal does not satisfy the bond•s conditions, then the 
surety shall satisfy the conditions or forfeit to the 
commission the face value of the bond. 

4 .. Adding wells to a blanket bond. The commission may refuse to 
add wells to a blanket bond if the operator or surety company 
has failed in the past to comply with statutes and rules 
relating to the operation of wells, or if a civil or 
administrative action brought by the commission is pending 
against the operator or surety company. 

5. Transfer of wells under bond. Transfer of property does not 
release the bond. In case of transfer of property or other 
interest in the well and the principal desires to be released 
from the bond covering the well, such as producers, not ready 
for plugging, the principal should proceed as follows: 

a. The principal must notify the director, in writing, of all 
proposed transfers of well at least thirty days before the 
closing date of the transfer. The director may, for good 
cause, waive the requirement of at least thirty days• 
notice prior to transfer. 

The principal shall submit to the commission a form to be 
provided by the commission (form 15) reciting that a 
certain well, or wells, describing each well by its 
location within the section, township, and range, is to be 
transferred to a certain transferee, naming such 
transferee, for the purpose of ownership or op~ration. 
The date of assignment or transfer must be stated and the 
form signed by a party duly authorized so to sign. 

On said transfer form the transferee shall recite the 
following: 11 The transferee has read the foregoing 
statement and does accept such transfer and does accept 
the responsibility of such well under the transferee•s 
one-well bond or, as the case may be, does accept the 
responsibility of such wells under the transferee•s 
blanket bond, said bond being tendered to or on file with 
the commission. 11 .Such acceptance must 1 i kewi se be signed 
by a party authorized so to sign, and the transferee•s 
surety. 

~ When the commission has passed upon the transfer and 
acceptance and accepted it under the transferee•s bond, 
the transferor shall be released from the responsibility 
of plugging the well and site reclamation. If such wells 
include all the wells within the responsibility of the 
transferor•s bond, such bond will be released by the 
commission upon written request. Such request must be 
signed by an officer of the transferor or a person 
authorized to sign for the transferor. 
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c. The transferee (new operator) of any oil, gas, or 
injection well shall be responsible for the plugging and 
site reclamation of any such well aAa-feF. For that 
purpose the transferee shall submit a new bond or, in the 
case of a surety bond, produce the written consent of the 
surety of-the original or prior ~t~§§~A§ bond that the 
latter•s responsibility shall continue. This section 
shall apply to transfers of any such wells made prior to 
the effective date of this section as well as thereafter. 
The original or prior bond shall not be released as to the 
plugging and reclamation responsibility of any such 
transferor until the transferee shall submit to the 
commission an acceptable bond to cover such well. All 
liability on bonds shall continue until the plugging and 
site reclamation of such wells is completed and approved. 

6. Treating plant bond. Prior to the commencement of operations, 
any person proposing to operate a treating plant must submit 
to the commission and obtain its approval, of a surety, or 
cash bond conditioned as provided by law. The person 
responsible for the operation of the plant shall be the 
principal on the bond. The amount of the bond must be as 
prescribed in section 43-02-03-51. It is to remain in force 
until the operations cease, all equipment is removed from the 
site, and the site reclaimed, or liability of the bond is 
transferred to another bond that provides the same degree of 
security. 

7. Bond termination. The commission shall, in writing, advise 
the principal and any sureties on any bond as to whether the 
plugging and reclamation is approved. If approved, liability 
under such bond may be formally terminated upon receipt of a 
written request by the principal. The request must be signed 
by an officer of the principal or a person authorized to sign 
for the principal. 

8. Director•s authority. The director is vested with the power 
to act for the commission as to all matters within this 
section. 

History: Amended effective April 30, 1981; March 1, 1982; January 1, 
1983; May 1, 1990; May 1, 1992; May 1, 1994; July 1, 1996; December 1, 
1996. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-16.1. Designation and responsibilities of operator. The 
principal on the bond covering a well is the operator of the well. The 
operator is responsible for compliance with all laws relating to the 
well and well site. A dispute over designation of the operator of a 
well may be addressed by the commission. In doing so, the factors the 
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commission may consider include those set forth in subsection 1 of 
section 43-02-03-16.2. 

History: Effective December 1, 1996. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-16.2. Revocation and limitation of drilling permits. 

1. After notice and hearing, the commission may revoke a drilling 
permit or limit its duration. The commission may act upon its 
own motion or upon the application of an owner in the spacing 
or drilling unit. In deciding whether to revoke or limit a 
permit, the factors that the commission may consider include: 

a. The technical ability of the permitholder and other owners 
to drill and complete the well. 

b. The experience of the permitholder and other owners in 
drilling and completing similar wells. 

c. The number of wells in the area operated by the 
permitholder and other owners. 

d. Whether drainage of the spacing or drilling unit has 
occurred or is likely to occur in the immediate future.and 
whether the permitholder has committed to drill a well in 
a timely fashion. 

e. Contractual obligations such as an expiring lease. 

f. The amount of ownership the permitholder and other owners 
hold in the spacing or drilling unit. If the permitholder 
is the majority owner in the unit or if its interest when 
combined with that of its supporters is a majority of the 
ownership. it is presumed that the permitholder should 
retain the permit. This presumption, even if not 
rebutted. does not prohibit the commission from limiting 
the duration of the permit to drill. However, if the 
amount of the interest owned by the owner seeking 
revocation or limitation and its supporters are a majority 
of the ownership, the commission will presume that the 
permit should be revoked. 

2. The commission may suspend a permit that is the subject of a 
revocation or limitation proceeding. A permit will not be 
suspended or revoked after a well has spudded. 

3. If the commission revokes a permit upon the application of an 
owner and issues a permit to drill to that owner or to another 
owner who supported revocation. the commission may limit the 
duration of such permit. The commission may also, if the 

222 



parties fail to agree, order the owner acqu1r1ng the permit to 
pay reasonable costs incurred by the former permitholder and 
the conditions under which payment is to be made. The costs 
for which reimbursement may be ordered may include those 
involving survey of the well site, title search of surface and 
mineral title, and preparation of an opinion of mineral 
ownership. 

4. If the commission declines to revoke a permit or limit the 
time within which it must be exercised, it may include a term 
in its order restricting the ability of the permitholder to 
renew the permit or to acquire another permit within the same 
spacing or drilling unit. 

History: Effective December 1, 1996. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 

43-02-03-16.3. Recovery of a risk penalty. The following govern 
the recovery of the risk penalty of subsection 3 of North Dakota Century 
Code section 38-08-08: 

1. An owner may recover the risk penalty, provided the owner 
gives, to the owner from whom the penalty is sought, a written 
invitation to participate in the risk and cost of drilling. 

2. The invitation to participate must contain the following: 

a. The location of the proposed well and its proposed depth 
and objective zone. 

b. An itemization of the estimated costs of drilling and 
completion. 

c. The approximate date upon which the well will be spudded. 

d. The time within which the invitation must be accepted. At 
least thirty days should be given, for it is presumed that 
at least thirty days is needed to adequately consider and 
respond to an invitation. In unusual circumstances, 
however, the owner seeking the risk penalty may allow less 
than thirty days in which to respond to the invitation, 
but in no circumstances may less than fifteen days be 
allowed. 

3. A valid acceptance of the invitation to participate must be in 
writing. 

4. An invitation to participate and an acceptance of the 
invitation must be served personally, by mail requ1r1ng a 
signed receipt, by facsimile transmission followed within one 
business day by mailing, or by overnight courier or delivery 
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service requ1r1ng a signed receipt. Failure to accept mail 
requiring a signed receipt constitutes service. 

5. An election to participate is only binding upon an owner 
electing to participate if the well is spudded within ninety 
days after the date the owner extending the invitation to 
participate sets as the date upon which a response to the 
invitation is to be received. If an election to participate 
lapses. a risk penalty can only be collected if the owner 
seeking it again complies with the provisions of this section. 

6. The right to a risk penalty expires if the owner seeking it 
does not spud the well within ninety days after the date set 
by the owner as the date upon which a response to the 
invitation is to be received. It also expires if the permit 
to drill expires without having been exercised. 

7. Upon its own motion or the request of a party. the commission 
may include in a pooling order requirements relating to the 
invitation and election to participate, in which case the 
pooling order will control to the extent it is inconsistent 
with this section. 

History: Effective December 1. 1996. 
General Authority: NDCC 38-98-94 
law Implemented: NDCC 38-98-94, 38-98-98 
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JANUARY 1997 

CHAPTER 43-02-03 

43-02-03-21. Casing aRe~ tubing, and cementing requirements. All 
wells drilled for oil and natural gas shall be completed with strings of 
casing which shall be properly cemented at sufficient depths to 
adequately protect the water-bearing, oil-bearing, or natural 
gas-bearing strata. 

Sufficient cement shall be used on surface casing to fill the 
annular space behind the casing to the bottom of the cellar, if any, or 
to the surface of the ground. All strings of surface casing shall stand 
cemented under pressure for at least twelve hours before drilling the 
plug or initiating tests. The term 11 Under pressure 11 as used herein 
shall be complied with if one float valve is used or if pressure is 
otherwise held. Cementing shall be by the pump and plug method, or 
other methods approved by the director. 

Surface casing strings must be allowed to stand under pressure 
until the tail cement has reached a compressive strength of at least 
five hundred pounds per square inch [3450 kilopascals]. All filler 
cements utilized must reach a compressive strength of at least two 
hundred fifty pounds per square inch [1725 kilopascals] within 
twenty-four hours and at least f~ve three hundred fifty pounds per 
square inch [3469 2415 kilopascals] within seventy-two hours. All 
compressive strengths on surface casing cement shall be calculated at a 
temperature of seveAty eighty degrees Fahrenheit [21~±±-aegFees-Ge+s~~s 
26.67 degrees Celsius]. 

Production or intermediate casing strings must be allowed to stand 
under pressure until the tail cement has reached a compressive strength 
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All flowing wells must be equipped with tubing and a tubing 
packer. The packer must be set as near the producing interval as 
practicable, but in all cases must be above the perforations. 

History: Amended effective April 30, 1981; January 1, 1983; May 1, 
1992; July 1, 1996; January 1. 1997. 
General Authority: NDCC 38-08-04 
Law Implemented: NDCC 38-08-04 
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CHAPTER 43-92-95 

43-92-95-93. Exempted aquifers. An aquifer or a portion thereof 
which meets the criteria for an underground source of drinking water may 
be determined by the commission, after notice and hearing, to be an 
exempted aquifer if it meets a++-ef the following criteria: 

1. It does not currently serve as a source of drinking water~i 
and 

2. It cannot now and will not in the future serve as a source of 
drinking water because: 

a. It is mineral, hydrocarbon, or geothermal energy 
producing, or can be demonstrated by a permit applicant as 
part of a permit application for an underground injection 
permit to contain minerals or hydrocarbons that 
considering their quantity and location are expected to be 
commercially producible; 

b. It is situated at a depth or location which makes recovery 
of water for drinking water purposes economically or 
technologically impractical; or 

c. It is so contaminated that it would be economically or 
technologically impractical to render that water fit for 
human consumption; or 

3. The total dissolved solids content of the ground water is more 
than three thousand and less than ten thousand milligrams per 
liter and it is not reasonably expected to supply a public 
water system. 

History: Effective November 1, 1982; amended effective January 1, 1997. 
General Authority: NDCC 38-08-04(2) 
Law Implemented: NDCC 38-08-04{2) 
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CHAPTER 45-93-91 
SOLICITATION Of PROXIES, CONSENTS, AND 

AUTHORIZATIONS OF DOMESTIC STOCK INSURERS 

[Repealed effective May 1~ 1997] 

CHAPTER 45-93-92 
INSIDER TRADING Of EQUITY SECURITIES Of 

DOMESTIC STOCK INSURERS 

[Repealed effective May 1, 1997] 

CHAPTER 45-93-94 
REPORTING Of SALVAGE AND SUBROGATION BY 
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[Repealed Effective May 1, 1997] 

231 



CHAPTER 45-83-86 

45-83-86-83. Quarterly payments - Reconciliation. 

1. tRe-~Ati~at-~aymeAts-eR-a-~~aFieFty-eas~s-ape-a~e-eA-eF-eefepe 
A~g~st-29;-i983;-fPe~--att--ee~~aA~es--s~85eet--te--tRe--gPess 
~Pe~~~~--tax~---+Rat--~a~Rt--sRatt--~Ret~ae--1982--feP-iRese 
eeffi~aR4es-wRteR-Rave-Ret-~a~a-eP-fttea-tRe-Rew--tax--feP--tRat 
yeaP--aRa-tRe-f4Pst-twe-~~aPteFs-ef-1983~--+Rese-eeffi~aR4es-wRe 
aPe-Pe~~4Pea-te-~ay-tRe--±982--tax--w~tR~R--s4xty--aays--afteP 
eRaetmeRt-ef-tRe-Aew-tax-taw-aPe-eAty-Pe~~4Pea-te-f4te-aRa-~ay 
tRe-esttffiatea-tax-eR-A~g~st-29;-1983~ 

2~--+RePeafteP--evePy Every company required to pay premium taxes 
in this state shall make and file a statement of estimated 
premium taxes for the period covered by the quarterly 
installment tax payment. The statement shall be on forms 
prescribed by the commissioner. The payments shall be made on 
an individual quarterly basis on or before May thirtieth, 
August twenty-ninth, November twenty-ninth, and March first. 

3~ 2. The tax imposed under North Dakota Century Code section 
26.1-03-17 shall be an estimated tax of at least twenty-five 
percent of the premium tax on the prior calendar year's 
business or eighty percent of the premium tax on the current 
calendar year's business for each of the first three quarters 
and shall be reconciled for the entire calendar year on the 
insurance department form and filed on or before March first 
of the following calendar year. 

4~ 3. Any company with a certificate of authority to conduct 
business in this state must file a quarterly estimate form 
even when no tax is owed. No payment is required until the 
final quarter when the tax is reconciled if the estimated tax 
for the quarter is less than twenty-five dollars. 

History: Effective September 1, 1983; amended effective May 1, 1997. 
General Authority: NDCC 26.1-01-08 
law Implemented: NDCC 26.1-03-17 

45-83-86-84. Credits. 

1. The principal office ad valorem tax credit shall be used as a 
credit against the premium tax liability for the calendar year 
in which the ad valorem tax was paid. Any unused credit may 
be carried over as a credit against the premium tax liability 
for the following calendar years but not beyond 1985. North 
Dakota Century Code section 26.1-03-17 requires that the 
credit be prorated on a quarterly basis. Credit shall be used 
for each quarter and shall be fully reconciled, along with the 
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premium tax, as of the end of each calendar year, on or before 
March first of the subsequent year. 

2. The examination credit shall be used as a credit against the 
premium tax liability for the quarter in which expense was 
paid and the succeeding three quarters. The credit is limited 
to expenses incurred and paid to the North Dakota department 
of insurance. North Dakota Century Code section 26.1-83-17 
requires that the credit be prorated on a quarterly basis. 
The credit shall be reconciled along with the premium tax as 
of the end of each calendar year, on or before March first of 
the subsequent year. 

3. tRe--eFea~t--feF--~Reeme--taM--eP-~Fem~~m-taM-~a~a-~R-±983;-eR 
s~s~Ress-aeRe-~R-±982;--sRa++--f~Fst--se--takeR--as--a--eFea~t 
aga~Rst--tAe--taM--+~as~+~ty--~RaeF--NeFiR-Baketa-GeRt~Fy-Geae 
seet~eR-26~±-93-±7-feF-±982;-aRa-tRe-Fema~R~R§-ePea~t--aga~Rst 
tRe--taM--+~as~+~ty-feP-±983-e~tReF-eR-tAe-~~aPteF+y-est~mates 
eP-at-tRe-tfme-tRe-taM-fS-FeeeReftea~ 

4~. The credit taken for assessments paid to the comprehensive 
health association of North Dakota shall be taken in the 
calendar year in which paid and any remaining credit used as 
completely as possible in each succeeding year. Credit cannot 
be taken for any assessments paid prior to March 21, 1983. 

The credit for assessments paid to the North Dakota life and 
health insurance guaranty association shall be twenty percent 
of the amount of the assessment for each of the five calendar 
years following the year in which the assessment was paid. 

6~ ~ Credit may be taken in the following year for miscalculations 
resulting in an overpayment in a preceding reconciliation 
submitted with the March first payment. 

History: Effective September 1, 1983; amended effective April 1, 1996i 
May 1, 1997. 
General Authority: NDCC 26.1-81-88 
Law Implemented: NDCC 26.1-83-17 
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CHAPTER 45-84-82 

45-84-82-89. Qualification of insurer to issue variable life 
insurance. tRe-fe++ew~Ag-~e~~~~emeRts-a~e-a~~+~eas+e--te--a++--~Rs~~e~s 
e~tRe~--seek~A§-a~tRe~~ty-te-~ss~e-va~~as+e-+~fe-~Rs~~aAee-~A-tR~s-state 
e~-wR~eR-Rave-a~tRe~~ty-te-~ss~e-va~~as+e-+~fe-~As~~aAee-~A-tR~s--statet 

1~--h~eeAs~Ag--aAa--a~~~eva+--te--ae--e~s~Aess--~A-tR~s-state~--AA 
~As~~e~-sRa++-Aet-ae+~ve~-e~-~ss~e-fe~-ae+~ve~y-~R-tR~s--state 
aAy-va~~as+e-+~fe-~As~~aAee-~e+~ey-~A+esst 

a~--+Re--~As~~e~--~s--+~eeAsea--e~--e~gaA~~ea--te--ae--a--+~fe 
~As~~aAee-e~s~Aess-~A-tR~s-statet 

s~--+Re--state--ef--aem~e~+e--ef--s~eR--~Rs~~e~--~e~~~~es-tRat 
~e~m~ss~s+e--~AvestmeRts--ee--s~estaAt~a++y--tRe--same--as 
~~ev~aea--~A--s~eseet~eA-3-ef-seet~eA-4§-94-92-12-aAa-tRat 
eRaAges-~A-tRe-~AvestmeAt--~e+~ey--ef--tRe--va~~as+e--+~fe 
~As~~aAee--se~a~ate--aeee~At--ee--~eg~+atea--~A--a--maAAe~ 
s~estaRt~a++y--s~m~+a~--te--tRat--~e~~~~ea--~Rae~--seet~eA 
4§-94-92-12---fe~---s~eR--se~a~ate--aeee~Ats--e~e~atea--ey 
~As~~e~s-aem~e~+ea-~R-tR~s-statet-aAa 

e~--+Re--~As~~e~--Ras--eeta~Aea--tRe--w~~tteA--a~~~eva+-ef-tRe 
eemm~ss~eAe~-fe~-tRe-~ss~aRee-ef-va~~as+e--+~fe--~Rs~~aAee 
~e+~e~es-~A-tR~s-state~--+Re-eemm~ss~eAe~-sRa++-g~aRt-s~eR 
w~~tteR-a~~~eva+-eA+y-afte~-tRe-eemm~ss~eAe~-Ras-fe~Aa-a++ 
ef-tRe-fe++ew~R§+ 

t1~--+Re--~+aA--ef--e~e~at~eA-fe~-tRe-~ss~aRee-ef-va~~as+e 
+~fe-~As~~aAee-~e+~e~es-~s-Aet-~Ase~Aa~ 

t2~--+Re--geAe~a+-eRa~aete~;-~e~~tat~eA;-aRa-eM~e~~eRee-ef 
tRe-maRagemeRt-aRa-tRese-~e~seRs-e~-f~~ms-~~e~esea-te 
s~~~+y--eeRs~+t~R§;--~AvestmeAt;--aam~R~st~at~ve;--e~ 
e~stea~a+-se~v~ees-te-tRe--~As~~e~--a~e--s~eR--as--te 
~easeAas+y-ass~~e-ee~eteAt-e~e~at~eR-ef-tRe-va~~as+e 
+~fe-~As~~aAee-e~s~Aess-ef-tAe-~As~~e~-~R-tR~s-state~ 

t3~--+Ae---~~eseAt---aRa---fe~eseeas+e---f~t~~e--f~AaAe~a+ 
eeAa~t~eR-ef-tRe-~As~~e~-aAa-~ts-metRea-ef--e~e~at~eR 
~R--eeAAeet~eA--w~tA-tRe-~ss~aRee-ef-s~eR-~e+~e~es-~s 
Aet-+~ke+y-te-~eAae~-~ts-e~e~at~eA-Ra~a~ae~s--te--tAe 
~~s+~e--e~--~ts--~e+~eyAe+ae~s--~R--tA~s--state~--+Re 
eemm~ss~eAe~-sAa++-eeAs~ae~;-ameAg-etAe~-tR~A§S+ 

~a~--+Ae-R~ste~y-ef-e~e~at~eA-aAa-f~AaAe~a+-eeAa~t~eA 
ef-tRe-~As~~e~~ 

t8~--+Ae----~~a+~f~eat~eAs;----f~tAess;----eRa~aete~; 
~es~eAs~s~+~ty;-~e~~tat~eA;--aAa--eM~e~~eAee--ef 
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tRe--eff~eeFs-aRa-a~FeeteFs-aRa-etReF-~aRageffieRt 
ef--tRe--~RS~FeF--aRa--tReSe--~eFS8RS--eF--f~~S 
~Fe~esea~--te---s~~~+y--eeAs~+t~R§;--~Avest~eAt; 
aa~~A~StFat~ve;-eF--e~stea~al--seFv~ees--te--tRe 
~RS~FeF~ 

~e~--~Re--a~~+~eae+e--+aw-aAa-Feg~+at~eRs-~AaeF-wR~eR 
tRe--~RS~FeF--~s--a~tReF~lea--~A--~ts--state--ef 
ae~~e~le---te---~SS~e--vaF~aele--l~fe--~RS~FaAee 
~e+~e~es~---~Re--state--ef--eAtPy--ef--aA--a+~eR 
~As~FeF--sRa++--ee--aee~ea-~ts-state-ef-ae~~e~+e 
feP-tR~s-~~F~ese~ 

~8~--tf--tRe--~Rs~FeF--~s--a--s~es~a~aPy--ef;--eP--~s 
aff~+~atea-ey--eeffiffieA--~aAage~eRt--eP--ewAePSR~~ 
w~tR--aRetReF--ee~~aRy;-~ts-Fe+at~eASR~~-te-s~eR 
etReF--ee~~aAy--aAa--tRe--aegFee--te--wR~eR--tRe 
Fe~~est~Ag---~AS~PeP;---as--we++--as--tRe--etReF 
ee~~aAy;-~eet-tRese-staAaaPas~ 

2~--F~l~Ag--feP-a~~Peva+-te-ae-e~s~Aess-~A-tR~s-state~--BefeFe-aAy 
~As~FeP-sRa++-ae+~veF-eF-~ss~e-feF-ae+~vePy-aRy-vaP~ae+e--+tfe 
~AS~PaRee--~e+~ey--~R--tR~s--state,--~t--~~st--f~+e--w~tR--tRe 
ae~apt~eRt--all--ef--tRe---fellew~Rg---~Afe~t~eA---feF---tRe 
eeRs~aePat~eA--ef-tRe-eeffiffi~ss~eAeF-~R-~k~Rg-tRe-aete~~Rat~eR 
Fe~~~Pea-ey-s~ea~v~s~eR-e-ef-s~eseet~eA-1t 

a~--be~~es--ef--aRa-a-geRePa+-aeseP~~t~eA-ef-tRe-vaF~ae+e-+~fe 
~AS~FaAee-~e+~e~es-~t-~RteRas-te-~ss~e~ 

e~--A--geAePal--aeseF~~t~eA-ef-tRe-ffietReas-ef-e~ePat~eR-ef-tRe 
vaP~ae+e-+~fe-~Rs~FaRee-e~s~Ress-ef-tRe-~As~PeP;-~Re+~a~R§ 
tRe--Ra~es--ef--tRese--~ePseAs-eP-f~~s-~Pe~esea-te-s~~~+y 
eeAs~+t~R§;--~RvestffieRt;--aa~~A~stPat~ve;---eP---e~stea~a+ 
sePv~ees-te-tRe-~AS~PeP~ 

e~--w~tR--Pes~eet--te--aRy--se~aFate--aeee~At-~~Ata~Rea-ey-aR 
~AS~PeP--feP--aRy--vaF~ae+e--+~fe--~As~PaRee---~e+~ey,---a 
stateffieAt--ef-tRe-~RvestmeAt-~e+~ey-tRe-ee~aAy-~RteRas-te 
fe++ew-feP-tRe-~Rvest~eRt--ef--tRe--assets--Re+a--~R--s~eR 
se~aPate---aeee~Rt~----~Re---stateffieAt---sRa++--~Re+~ae--a 
aesePt~t~eR-ef-tRe-~RvestmeAt--ee~eet~ve--aAa--eP~eRtat~eR 
~RteAaea-feP-tRe-se~aFate-aeee~Rt~ 

a~--A---aeSeF~~t~eR---ef---aRy--~RvestmeRt--aBV~SePy--sePv~ees 
eeAte~~+atea-as--Fe~~~Pea--ey--s~eseetteR--19--ef--seet~eR 
45-94-92-12~ 

e~--tf--Pe~~estee--ey-tRe-eeffiffitss~eReP;-a-ee~y-ef-tRe-stat~tes 
aRa-Feg~+at~eRs-ef-tRe-state-ef-ae~~e~+e--ef--tRe--~Rs~PeP 
~AaeP--wR~eR--~t--ts--a~tReF~lea--te--~ss~e--vaP~ae+e-+~fe 
~AS~FaAee-~e+~e~es~ 

235 



f~·-ff--Fe~~estea--ey-tAe-ee~~ss~eAeF;-e~e§Fa~A~ea~-aata-w~tA 
Fes~eet-te-eff~eeFs-aAa-a~FeeteFs-ef-tAe--~AS~FeF--eA--tAe 
~R~fe~-B~e§Fa~A~ea~-Qata-feFM-ef-tAe-Aat~eAa~-assee~at~eA 
ef-~As~FaAee-ee~~ss~eAeFs~ 

3~--staAaaFas--ef--s~~tae~~~ty~--EveFy-~As~FeF-seek~A§-a~~Feva~-te 
eAteP-~Ate-tAe-vaF~ae~e-~~fe-~AS~FaAee-e~s~Aess-~A-tA~s--state 
sAa~~--aae~t--ey--feFMa~--aet~eA-ef-~ts-eeaFa-ef-a~FeeteFs-aAa 
f4~e-w~tA-tAe-ee~4ss~eAeP-a-wF~tteA-statemeAt-s~ee~fy4R§·-tAe 
staAaaFas--ef--s~4tas4~~ty--te--ee--~sea--ey--tRe--~As~FeF-aAa 
a~~~~eas~e-te-~ts-eff4eeFs;-8~FeeteFs;-em~~eyees;--aff~~~ates; 
aAa--ageAts--w4tA--Fes~eet-te-tAe-s~~tae~~~ty-ef-vaF~as~e-~~fe 
4As~FaRee-feF-tAe-a~~~~eaRt~---tAe--staAaaFas--ef--s~~tae4~~ty 
sAa~~--ee-84Ra~A§-eA-tAe-4As~FeF;-aR8-tAese-te-wRem-~t-FefeFs; 
aAa-sAa~~-s~ee~fyt 

a~--+Aat--Ae--Feee~Aaat~eR--sAa~~-ee-maae-te-aA-a~~~~eaRt-te 
~~FeRase-a-vaF4ae~e-~~fe--4As~FaAee--~e~~ey--aAa--tAat--Ae 
vaF4ae~e--~~fe--~As~FaAee--~e~4ey--sRa~~--ee-~ss~ea-~A-tAe 
aeseAee-ef-FeaseRaB~e-§FB~Aas-te-8e~4eve-tAat-tRe-~~FeAase 
ef-s~eR-~e~4ey-4s-Aet-~As~4tae~e-feF-s~eA-a~~~4eaAt-eA-tRe 
8as4s-ef-~RfeFMat4eA-f~FA4sAea-afteF-FeaseAae~e-4A~~4Fy-ef 
s~eR--a~~~~eaAt--eeAeeFR~A§--tAe-a~~~4eaAt!s-~As~FaAee-aAa 
~AvestmeRt-e83eet~ves;-f~AaAe~a~-s4t~at~eA-aAa-Aeeas;--aAa 
aRy-etReP-4AfeFMat~eA-kABWR-te-tRe-4AS~FeF-eF-te-tAe-ageRt 
Mak4A§-tRe-Feee~eAaat~eA~ 

a~·-tRat--~a~se--Fates--feF-VaF4ae~e-~~fe-~AS~FaAee-w4tR4A-tAe 
f~Pst-twe-~e~~ey-yeaFs-wk4eA-aFe-s4gA4f~eaRt~y-A~§AeF-tRaA 
eetA--tAese--eM~eF4eAeea--ey--tRe-•4AS~FeF-eF-aR-aff~~4ate 
tReFeef-feF-€9FFeS~8AB~A§--f4MeB--BeAef4t--~4fe--4AS~FaAee 
~e~~e4es--aRa--tkese--eM~eF~eAeea--8y--etAeF--4As~FeFs-feF 
.vaF4ae~e-+4fe-4As~FaAee-~e~4e4es-sAa~~--ee--eeAs4aepea--4A 
aete~4R4A§--WRetAeF-tAe-§~4ae~4Res-aae~tea-8y-tRe-~AS~FeF 
aFe-FeaseAae~e-aRa-a+se-wRetAeF-tRe-4As~FeF-aAa-~ts-ageRts 
aFe--eA§a§4A§;-as-a-geAeFa~-e~s4Aess-~Faet4ee;-4A-tke-sa~e 
ef-vaF~ae+e-~4fe-4As~FaAee--te--~eFseAs--feF--wAem--~t--~s 
~As~4tae+e~--FeF-~~F~eses-ef-tA4s-s~ea4v~s4eA;-eeAveFs~eRs 
fFem--vaF4as~e--~~fe--4As~FaAee--te--f4Mea--eeRef~t---~~fe 
~Rs~FaAee--~e+4e4es--~~Fs~aAt-te-tA4s-Fe§~tat~eA-sAa~~-Aet 
ee-eeAs4aepea-~a~ses~ 

4~--~se--ef--sa~es--mateF4a~s~---AA-4As~FeF-a~tReF4~ea-te-tFaAsaet 
vaF4ae+e-+4fe-~As~FaAee-8~s4Aess-~R-tR~s-state-sAa~~--Aet--~se 
aAy--sa~es--mateF4a~;--aaveFt~s4Rg--mateF4a+;--eF--aeseF~~t~ve 
+4teFat~Fe-eF-etAeF-mateF4a+s-ef-aRy-k~Aa-4A--eeAReet4eA--w4tA 
4ts--vaF4ae~e--+4fe--~Rs~FaRee-e~s4Aess-4R-tR~s-state-wA4eA-4s 
fa+se;-m4s+eaa~R§;-aeee~t4ve;-eF-~Aaee~Fate~--FeF-~~F~eses--ef 
tA4s--s~sseet4eA;--vaF~as~e--~~fe--4As~FaAee--sa~es--ma~eF~a~; 
aaveFt4S~A§-mateF4a~;-8F-aeseF~~t~ve-t~teFat~Fe--4Ae~~aes--s~t 
~s-Aet-+~m~tea-tet 
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a~--PF~Rtea--aRa-~~8t~sRea-mateF~at;-a~a~ev~s~at-mateF~at;-aR8 
aeseF~~t~ve-t~teFat~Fe-ef-aR-~RS~FeF-~SeS-~R-S~Feet--ma~t; 
Rews~a~eFs;--magal~Res;-Faa~e-seF~~ts;-tetev~s~eR-aRa-f~tm 
seF~~ts;-a~++seaFas;-aRa--s~m~+aF--a~s~+ays--feF--vaF~aa+e 
+~fe-~RS~FaRee~ 

a~--BeseF~~t~ve-t~teFat~Fe-aRS-Sates-a~as-ef-att-k~RSS-~Sea-te 
se++-vaF~aa+e-+~fe-~RS~FaRee-ay-eF-eR-aeRatf-ef-aR-~Rs~FeF 
eF--aRy--~eFseR-a~tAeF~lea-te-se++-vaF~aa+e-+~fe-~Rs~FaRee 
feF--~FeseRtat~eR--te--memeeFs--ef--tAe---~RS~FaRee-8~y~R§ 
~~a+~e;--~Ret~a~R§-a~t-Ret-t~m~tea-te-e~Fe~+aFs;-teaf+ets; 
aeektetS;-Se~~et~eRS;-~tt~StFat~eRS;-aRS-feFm-tetteFS~ 

e~--PFe~aFea--sa+es-ta+ks;-~FeseRtat~eRs;-aRa-mateF~a+-feF-~se 
~R-tAe-sa+e-ef--vaF~aa+e--+~fe--~RS~FaRee--ay--aRy--~eFseR 
a~tAeF~lea-te-se++-vaF~aa+e-+~fe-~Rs~FaRee~ 

S~--Re~~~FeffieRtS-a~~t~eaate-te-eeRtFaet~at-SeFv~ees~ 

a~--ARy---eeRtFaet---aetweeR---aR--~Rs~FeF--aRa--s~~~+~eFs--ef 
eeRs~+t~R§;-~RvestmeRt;-aam~R~stFat~ve;-sa+es;--maFket~R§; 
e~stea~at;--eF--etReF--seFv~ees--wA~eA--aFe--mateF~a+-w~tR 
Fes~eet-te-vaF~aa+e-+~fe-~RS~FaRee-e~eFat~eRs-sRa++-ae--~R 
wF~t~Rg--aRa--~Fev~ae--tRat--tAe-s~~~+~eF-ef-s~eR-seFv~ees 
sRat+-f~FR~SA-tAe-eemm~ss~eReF--w~tA--aRy--~RfeFmat~eR--eF 
Fe~eFts---~R--eeRReet~eR--w~tA--s~eA--seFv~ees--wA~eA--tAe · 
eemm~ss~eReF-may-Fe~~est-~R-eFaeF-te-aseeFta~R-wAetReF-tAe 
vaF~aa+e--+~fe--~Rs~FaRee--e~eFat~eRs--ef--tAe-~Rs~FeF-aFe 
8e~R§·€8RS~etea-~R-a-maRReF-€8RS~SteRt-w~tA--tA~S--€Aa~teF 
aRa-aRy-etReF-a~~+~eaa+e-+aw-eF-Feg~+at~eRs~ 

a~--fAe--eeRtFaet--sAatt--8e-fa~F-aR8-e~~~ta8te-te-att-~aFt~es 
aRS-Ret-eRSaR§eF-aRy-~et~eyAetaeFS-ef-tAe-~RS~FeF-~R--tA~S 
state~ 

e~--fRe--eeRtFaet--sAatt--Ret--Fet~eve--tAe--~RS~FeF--fFem-aRy 
Fes~eRs~a~+~t~es---eF---ea+~gat~eRs---~~esea---~~eR---tAe 
e~eFat~eRs-ef-~ts-vaF~aa+e-+~fe-~Rs~FaRee-e~s~Ress-ay-tR~s 
eRa~teF-eF-aRy-etReF-taw-eF-Feg~+at~eR~ 

6~--Re~eFt---te--tAe--eemm~ss~eReF~---ARy--~Rs~FeF--a~tAeF~lea--te 
tFaRsaet-tAe-a~s~Ress-ef-vaF~aa+e-+~fe-~Rs~FaRee-~R-tA~s-state 
sRa++--s~am~t--te-~tAe--eemm~ss~eReF;-~R-aaa~t~eR-te-aRy-etAeF 
mateF~a+s-wR~eR-may-ee-Fe~~~Fea-ay-tA~s-eRa~teF-eF--aRy--etAeF 
a~~+~eaa+e-+aws-eF-Feg~+at~eRst 

a~--AR--aRR~a+--statemeRt-ef-tRe-a~s~Ress-ef-~ts-vaF~aa+e-+~fe 
~RS~FaRee-se~aFate-aeee~Rt-eF-aeee~RtS-~R-s~eR-feFm-as-may 
8e--~FeS€F~Bea--8y--tAe--Rat~eRat-assee~at~eR-ef-~RS~FaRee 
eemm~ss~eReFs~ 

a~--PF~eF--te--tAe-~se-~R-tA~s-state-aRy-~RfeFmat~eR-f~FR~SAea 
te-a~~t~eaRts-as-~Fev~aea-feF-~R-seet~eR-46-Q4-Q2-l3~ 
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e~--PF~eF--te--tRe--~se--~R--tR~s-state-tRe-fe~-ef-aAy-ef-tRe 
Fe~eFts--te--~e~~eyRe~aeFs--as--~Fev~aea--feF--~A--seet~eA 
45-94-92-±§~ 

a~--S~eR--aaa~t~eAat--~AfeFmat~eA-€8R€eFR~A§-~ts-vaF~as~e-~~fe 
~AS~FaAee--e~eFat~eAs--eF--~ts--vaF~as+e--+~fe---~Rs~FaRee 
se~aFate---aeee~Rts---as---tRe---eemm~ss~eReF--sRa++--aeem 
ReeessaFy~ 

e~--ARy--mateF~a+--s~sm~ttea--te--tRe--eemm~ss~eReF-~AaeF-tR~s 
s~sseet~eR-sRa++-se-a~sa~~Fevea--~f--~t--~s--fe~Ra--te--se 
fa+se;---m~s+eaa~R§;---aeee~t~ve;--eF--~Raee~Fate--~A--aRy 
mateF~a+--Fes~eet--aAa;--~f--~Fev~e~s+y--a~stF~s~tea;--tAe 
eemm~ss~eAeF--sRatt-Fe~~~Fe-tRe-a~stF~B~t~eA-ef-aA-ameRaea 
Fe~eFt~ 

7~--A~tReF~ty---ef---eemm~ss~eAeF--te--a~sa~~Feve--mateF~a+~---AAy 
mateF~a+-Fe~~~Fea--te--se--f~+ea--w~tR--tRe--eemm~ss~eAeF;--eF 
a~~Fevea--sy-tRe-eemm~ss~eReF;-sRa+~-se-s~s~eet-te-a~sa~~Feva+ 
~f-at-aAy-t~me-~t-~s-fe~Aa-sy-tRe-eemm~ss~eAeF-Aet--te--eem~+y 
w~tR--tRe--staAaaFas--estas+~sAea--sy--tA~s-eAa~teF~ Repealed 
effective May 1. 1997. 

General Authority: NSSS-26~±-33-±7;-26~±-34-±± 
law Implemented: NSSS-26~±-33-±4;-26~±-34-±± 

45-94-82-19. Policy requirements for variable life insurance. 
~Ae-eemm~ss~eAeF-sRa++-Ret-a~~Feve--aAy--vaF~as+e--+~fe--~As~FaRee--fe~ 
f~+ea-~~Fs~aAt-te-tR~s-eRa~teF-~A+ess-~t-eeAfe~s-te-tRe-Fe~~~FemeAts-ef 
iR~s-seet~aA~ 

±~--F~t~Ag-ef-vaF~as+e-+~fe-~Rs~FaAee-~e+~e~es~--A+~-vaF~as+e-+~fe 
~As~FaAee-~e+~e~es;-FtaeFs;--eAaeFsemeAts;--a~~+~eat~eAs;--aAa 
etAeF-Fe+atea-aee~meAts-wRteR-aFe-te-se-attaeRea-te-aRa-maae-a 
~aFt-ef-tAe-~e+tey-sAa++-se-ft+ea-w~tA--tRe--eemmtss~eAeF--aAa 
a~~Fevea--sy-~tRe-eemm~ss~eReF-tR-wF~ttA§-~F~eF-te-ae+~veFy-eF 
~ss~aRee-feF-ae+~veFy-~R-tA~s-state~ 

a~--~Re--~Feeea~Fes--aRa--Fe~~~FemeRts--feF--s~eA--f4+~R§--aRa 
a~~Feva+-sAa++-se;--te--tRe--eMieRt--a~~Fe~F~ate--aRa--Ret 
~ReeRs~steAt---w4tA---iA~s--seet~eR;--tAe--same--as--tRese 
etAeFw~se-a~~+~eas+e-te-etAeF-+~fe-~Rs~FaRee-~e+4e4es~ 

s~--~Ae--eemm~ss~eReF--may--a~~Feve--vaF~aste--+~fe--tRS~FaRee 
~e+~e~es---aRa---Fe+atea---feFffis---w~tA---~Fev~s~eRs---tAe 
eemm~ss4eReF--aeems--te--se--Ret--+ess--faveFas+e--te--tAe 
~e+~eyAe+aeF-aRa-tAe-seRef~e~aFy-tAaR--tAese--Fe~~~Fea--ey 
iA~s-seet~eR~ 

e~--~Ae--Fe~~4FemeRts--ef-s~sa~v~s~eRs-a-aRa-a-ef-s~sseet4eR-2 
aRa-s~sa4v~s~eR-~-ef-s~sseet~eR-3-ef--tA~s--seet~eR--sAa++ 
Ret--a~~+y-te-vaF~as+e-+~fe-~Rs~FaRee-~e+~e~es-aRa-Fe+atea 
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feFffis-~ss~ea-~R--eeRReet~eR--w~tR--eeF~eFate--~eRs~eA--aRa 
~Fef~t-SRaF~R§-~taRS-aRS-Fet~FeffieAt-~RESffie-~~R~-19-~eAs~eR 
~taAs-wR~eR-aFe-eMe~t-~~Fs~aAt-te-seet~eR-3{e~{11~-ef-tRe 
fRvestffieAt--beffi~aAy-Aet-ef-1949-aA8-wReFe-a~~t~ea8te-etReF 
~Fev~s~eAs-ef-tRe-feaeFat-see~F~t~es-taws-8eea~se-ef-tRe~F 
taM-~~at~f~ea-stat~s~ 

2~--MaRaateFy--~et~ey--8eAef~t--aRa-aes~gA-Fe~~~FeffieAts~--VaF~a8te 
t~fe-~As~FaRee-~et~e~es-aet~veFea-eF-~ss~ea--feF--ae+~veFy--~A 
tR~s---state---sRat+---eeffi~ty---w~tR---tRe--fe+tew~A§--ffi~R~ffi~ffi 
Fe~~~FeffieAtSt 

a~--beveFage-sRatt-8e-~Fev~aea-feF-tRe-t~fet~ffie-ef-tRe-~RS~Fe8 
w~tR-tRe-ffieFtat~ty-aR8-eM~eAse-F~sk-8eFAe-8y-tRe--~As~FeF~ 

8~--6Fess--~Feffi~~ffis-feF-aeatR-8eRef~ts-sRatt-8e-a-tevet-affie~Rt 
feF-tRe-a~Fat~eR-ef-tRe-~Feffi~~ffi-~aYffieAt-~eF~e8;--8~t--tR~s 
s~88~v~s~eR--sRatt--Aet-8e-eeAstF~ea-te-~FeR~8~t-te~eFaFy 
eF-~eFffiaAeRt-aaa~t~eAat-~Feffi~~ffis-feF-~Ae~aeAtat--~As~FaAee 
8eAef~ts-eF-S~8staR8aFS-F~sks~--iR~s-s~88~v~s~eR-SRatt-Ret 
8e-aeeffiea-te-~FeR~8~t-tRe-~se-ef-f~Me8-8eRef~t-~Fet~ffi~RaFy 
teFffi--~Rs~FaAee--feF--a--~eF~ea--Ret-te-eMeeea-eAe-R~RaFea 
tweAty-aays--fFeffi--tRe--aate--ef--tRe--a~~t~eat~eR--feF--a 
vaF~a8te-t~fe-~Rs~FaRee-~et~ey~--iRe-~Feffi~~ffi-Fate-feF-s~eR 
~Fet~ffi~RaFy-teFffi-~AS~FaAee-sRatt-8e-statea--se~aFate+y--~A 
tRe-a~~t~eat~eR-eF-Feee~~t~ 

e~--A--ffi~A~ffi~ffi-aeatR-8eRef~t-~s-~Fev~aea-~A-aR-affie~Rt-at-teast 
e~~a+-te-tRe-~A~t~at-faee-affie~At-ef-tRe-~e+~ey-se-+eRg--as 
~Feffi~~ffis--aFe--~a~a-wReA-a~e-{s~8jeet-te-tRe-~Fev~s~eRs-ef 
s~8a~v~s~eR-8-ef-s~8seet~eA-4~~ 

a~--iRe--affie~Rt--~aya8te-~~eA-tRe-aeatR-ef-tRe-~RS~Fea-se-+eR§ 
as-~Feffi~~ffis-aFe-~a~a-wReR-a~e-{s~8jeet-te--tRe--~Fev~s~eRs 
ef-s~88~v~s~eR-8-ef-s~8seet~eR-4~-sRatt-8e-Ret-tess-tRaR-a 
ffi~A~ffi~ffi-ffi~tt~~te-ef-tRe--gFess--~Feffi~~ffi--~aya8+e--~A--tRat 
yeaF;---eMe+~s~ve---ef---tRat--~eFt~eR--at+eea8te--te--aRy 
~Re~aeRtat--~Rs~FaRee--8eRef~t;--8y--a--~eFseR--wRe--ffieets 
staRaaFa---~RaeFWF~t~A§--Fe~~~FeffieRts;--as--sRewA--~A--tRe 
fet+ew~Ag-ta8tet 

fss~e-Ages-------------------------M~+t~~+es 

9----6------------------------------89 
S---19------------------------------71 

11---16------------------------------63 
16---29------------------------------66 
21---26------------------------------47 
26---39------------------------------49 
31---36------------------------------33 
3&---49------------------------------27 
41---46------------------------------21 
46---69------------------------------16 
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§1---§§------------------------------1~ 
§6---69------------------------------11 
61---6§-------------------------------9 
66---79-------------------------------8 
71-aAa-eveF------~--------------------7 

e~--+Re--~e+~ey--sRa++-~Fev~ae-tRat-tRe-vaF~as+e-aeatR-BeAef~t 
sRa++-Pef+eet-tRe-~Avest~eAt-eM~eP~eAee--ef--tRe--vaF~as+e 
+~fe-~ASHPaAee-se~aPate-aeeeHAt-estas+~sRea-aAa-~a~Ata~Aea 
sy-tRe-~ASHPeP-aAS-tRat-tRe-eMeess;-~es~t~ve-eF--Aegat~ve; 
ef--tRe--Aet-~Avest~eAt-FetHPA-eveP-tRe-assH~a-~Avest~At 
Pate;-as-a~~+~ea-te-tRe-seAef~t-sase-ef-eaeR-vaP~as+e-+~fe 
~ASHFaAee-~e+~ey;-sRa++-se-Hsea-te-~Fev~ae-e~tReP+ 

t1~--FH++y---~a~a-H~--vaF~as+e--+~fe--~ASHFaAee--~Pev~a~A§ 
eevepage-feF-tRe-sa~e-~eP~ea-as-tRe--sas~e--~ASHPaAee 
HAaeF--tRe-~e+~ey-eF-fH++y-~a~a-H~-f~Mea-seAef~t-teP~ 
~ASHFaAee-a~HAts;-~es~t~ve-eP-Aegat~ve;-as-tRe--ease 
~y-se;-eF-a-ee~s~Aat~eA-tRePeeft-eF 

t2~--VaP~as+e---+~fe---~ASHFaAee---a~HAts;---~es~t~ve--eP 
Aegat~ve;-as-tRe-ease-~ay-se;--se--tRat--tRe--FeseFve 
~~Ata~As--tRe--sa~--~ePeeAtage--Fe+at~eAsR~~-te-tRe 
vaP~as+e--aeatR--BeAef~t--as--~t--weH+a--Rave--eA---a 
eePPes~eAa~A§·f~Mea-seAef~t-~e+~ey~ 

f~--EaeR-vaF~as+e-+~fe-~ASHPaAee-~e+~ey-sRa++-se-eFea~tea-w~tR 
tRe-fH++-a~eHAt-ef-tRe-Aet-~Avest~At--PetHPA--a~~+~ea--te 
tRe-seAef~t-sase~ 

g~--GRaAges--~A--vaF~as+e-aeatR-BeAef~ts-ef-eaeR-vaF~as+e-+~fe 
~ASHFaAee-~e+~ey-sRa++-se-aete~~Aea-at-+east-aAAHa++y~ 

R~--+Re--easR--va+He--ef--eaeR--vaF~as+e-+~fe-~ASHPaAee-~e+~ey 
sRa++-se-aete~~Aea-a~-+east--as--fFe~HeAt+y--as--~eAtR+y~ 
+Re--~etRea--ef--ee~~Htat~eA--ef--easR--va+Hes--aAa--etReF 
AeAfepfe~tHFe-seAef~ts;-as-aeseP~sea-e~tReF-~A-tRe--~et~ey 
eP-~A-a-state~At-f~+ea-w~tR-tRe-ee~~ss~eAeF-ef-tRe-state 
~A-wR~eR-tRe-~e+~ey-~s-ae+~vePea-eF-~ssHea--feF--ae+~veFy; 
sRa++--se--~A--aeeePaaAee--w~tR--aetHaF~a+-~PeeeaHFes-tRat 
PeeegA~:e-tRe-vap~as+e-AatHPe-ef-tRe-~e+4ey~---+Re--~etRea 
ef--ee~~Htat~eA--~HS~--se--SHER-tRat-~f-tRe-Aet-~AVest~At 
Pe~HPA-eFea~tea-te-tRe-~e+~ey-at-a++-t~~s-fPe~--tRe--aate 
ef--~ssHe--sReH+a-se-e~Ha+-te-tRe-assH~a-~Avest~eAt-Pate; 
Aet--te--eMeeea--tRPee--aAa--eAe-Ratf--~ePeeAt--feP---tR~s 
ee~Htat~eA---w~tR---~Pe~~H~s---aAa---seAef~ts--aete~~Aea 
aeeeFa~A§tY-HASeP--tRe--te~s--ef--tRe--~e+~ey;--tReA--tRe 
FesH+t~Ag--easR--va+Hes--aAa--etReF-AeAfepfe~tHPe-seAef~ts 
~Hst-se-at-+east-e~Ha+-te-tRe-~~A~~H~-vatHes--Fe~H~Pea--sy 
NeFtR--Baketa--GeAtHPy--Geae--eRa~teF--26~1-~~-feP-a-f~Mea 
seAef~t-~et~ey--w~tR--sHeA--~Pe~~H~s--aAa--seAef~ts~---+Re 
~etRea--ef--ee~Htat~eA--~ay--a~sPegaFa-~Re~aeAta+-~~A~~H~ 
§HaFaAtees--as--te--ae++aP--a~HAts--~ayas+e~---tAe~aeAtat 
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ffi~A~ffi~ffi-g~aFaA~ees-~Ae~~ae;-feF-eMaffi~te;-e~t-aFe-Aet-te-ee 
t~ffi~~ea-~e;-a-g~aFaA~ee-~Aat-~Ae-affie~A~-~ayae+e--at--aea~A 
eF--ffia~~F~~y--sAa++--ee--at-+eas~-e~~a+-te-tAe-affie~A~-tAa~ 
etAeFW~se-we~+a-Aave-eeeA-~ayae+e-~f--~Ae--Aet--~AvestffieAt 
Fe~~FA--eFea~tea--te-tAe-~e+~ey-a~-a++-t~ffies-fFeffi-tAe-aate 
ef-~ss~e-Aaa-eeeA-e~~a+-te-tAe-ass~ffiea-~AvestffieAt-Fate~ 

~~--tAe--eeffi~~~at~eA-ef-va~~es-Fe~~~Fea-feF-eaeA-vaF~ae+e-+~fe 
~AS~FaAee--~e+~ey--ffiay--ee--easea--~~eA--s~eA---FeaseAae+e 
a~~FeM~ffia~~eAs-as-aFe-aeee~tae+e-te-tAe-eeffiffi~ss~eAeF~ 

3~--MaAaateFy--~e+~ey--~Fev~s~eAs~---~veFy-vaF~ae+e-+~fe-~AS~FaAee 
~e+~ey-f~+ea-feF-a~~Feva~-~A-tA~s-state-sAa++-eeAta~A-at-+east 
tAe-fe++ew~A§t 

a~--tAe-eeveF-~age-eF-~ages-eeFFes~eAa~Ag-te-tAe-eeveF-~age-ef 
eaeA-s~eA-~e+~ey-sAa++-eeAta~A-at+-ef-tAe-fe++ew~A§t 

~l1--A--~F9ffi~AeAt-stateffieAt-e~tAeF-~A-€9A~Fast~A§-€9t9F-9F 
~A-ee+afaee-ty~e-at-+eas~-fe~F-~e~Ats-+aFgeF-tAaA-~Ae 
ty~e-s~ie-ef-~Re-taFges~-ty~e-~sea-~A-~Ae-teMt-ef-aAy 
~Fev~s~eA-eA-~Aat-~age;-tAa~-~Ae-aeatA-eeAef~t-ffiay-ee 
vaF~ae+e-eF-f~Mea-~AaeF-s~ee~f~ea-eeAa~t~eAs~ 

~21--A--~F9ffi~AeAt-s~a~effieA~-e~tAeF-~A-€9A~Fast~R§-€9t9F-9F 
~A-ee+afaee-~y~e-at-+eas~-fe~F-~e~A~s-+aFgeF-~RaA-~Ae 
ty~e--s~ie--ef-tAe-+aFges~-ty~e-s~le-~sea-~A-~Ae-~eM~ 
ef-aAy-~Fev~s~eA-eA-tAat-~age;-~Aa~-easA--va+~es--ffiay 
~AeFease---eF---aeeFease---~A---aeeeFaaAee--w~~A--tAe 
eM~eF~eAee-ef-tAe-se~aFa~e--aeee~A~--s~ejeet--te--aAy 
s~ee~f~ea-ffi~A~ffi~ffi-g~aFaAtees~ 

~31--A-s~a~effieAt-tAa~-~Ae-ffi~A~ffi~ffi-aeatA-eeAef~t-w~++-ee-at 
+eas~-e~~a+-~e-tRe-~A~~~a+-faee-affie~A~-at-~Ae-aa~e-ef 
~ss~e--~f-~Feffi~~ffis-aFe-~a~a-wAeA-a~e-aAa-~f-~AeFe-aFe 
Ae-e~~s~aAa~Ag-~e+~ey-+eaAs;-~aF~~a+-w~tRaFawats;--eF 
~aF~~a+-s~FFeAaeFs~ 

~41--tAe--F~te;--eF--a--FefeFeAee-te-~Ae-~e+~ey-~Fev~s~eA; 
wA~eA--aeseF~ees--tAe--ffie~Aea--feF--aeteFffi~A~Ag---~Ae 
vaF~ae+e-affie~A~-ef-~As~FaAee-~ayae+e-a~-aea~A~ 

~61--A---ea~~~eAea---~Fev~s~eA--wR~eA--~Fev~aes--tAat--tRe 
~e+~eyAe+aeF-ffiay-Fet~FA-tAe-vaF~ae+e--+~fe--~AS~FaAee 
~e+~ey--w~tA~A--feF~y-f~ve--aays--ef--tAe-aate-ef-tRe 
eMee~t~eA-ef-~Ae-a~~+~eat~eA-eF-w~~R~A--teA--aays--ef 
Feee~~t--ef-tAe-~e+~ey-ey-~Ae-~e+~eyAe+aeF;-wA~eAeveF 
~s--+ateF;--aAa--Feee~ve--a--Fef~Aa--ef--a++--~Feffi~~ffi 
~ayffieA~s-feF-s~eA-~e+~ey~ 

~61--S~eA--etAeF-~~effis-as-aFe-e~FFeA~ty-Fe~~~Fea-feF-f~Mea 
eeAef~t-t~fe-~AS~FaAee-~et~e~es--aAS--WA~eA--aFe--Re~ 
~AeeAs~steAt-w~tA-~A~s-see~~eA~ 
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a~--A-~Fev~s~eR-feF-a-§Faee-~eF~ea-ef-Aet-+ess-thaR-tR~Fty-eAe 
aays-fPem-the-~Fem~~m-a~e-aate-wA~eh--sAaff--~Fev~ae--that 
wheFe--the-~Pem~~m-~s-~a~a-w~tR~A-the-§Faee-~eF~ea;-~e+~ey 
va+~es-w~++-ae-the-same;-eMee~t-feF-tAe-aea~et~eR--ef--aRy 
eveFa~e--~Fem~~m;-as-~f-the-~Fem~~m-wePe-~a~a-eR-eF-sefeFe 
the-a~e-aate~ 

e~--A-~Fev~s~eR-that-the-~e+~ey-w~++-se-Fe~Astatea-at-aAy-t~me 
w~tA~A----------yeaFs-fFem-the-aate-ef--aefa~+t--~~eR--the 
wF~tteA---a~~+~eat~eA--ef--the--~Rs~Pea--aAa--ev~aeAee--ef 
~AS~Fas~+~ty;-~Re+~a~A§-§eea-hea+th;-sat~sfaeteFy--te--the 
~AS~FeP;·-~A+ess-the-eash-s~FFeRaeP-va+~e-has-seeR-~a~a-eF 
the-~eF~ea-ef-eMteRaea-~Rs~FaAee--has--eM~~Fea;--~~eA--the 
~aymeRt-ef-aAy-e~tstaAa~A§-~RaesteaAess-aF~S~A§-s~ase~~eRt 
te-the-eRa-ef-the--§Faee--~eF~ea--fe++ew~R§--the--aate--ef 
aefa~+t-tegetReF-W~iR-aeeF~ea-~RieFest-tAeFeeA-te-iRe-aate 
ef-Fe~AstatemeRt-aAa-~aymeRt-ef-aA--ame~Rt--Ret--eMeeea~R§ 
the-gFeateF-eft 

~1~--A++--eveFa~e--~Fem~~ms--aAa-aAy-etheF-~RaeateaRess-~R 
effeet-at-the-eRa-ef-the-gFaee-~eF~ea--fe++ew~A§--the 
aate-ef-aefa~ti-w~tR-~RteFest-at-a-Fate-Ret-eMeeea~A§ 
s~M-~eFeeAt-~eF-yeaF-eem~e~Raea-aAA~a++yt-eF 

~2~--9Ae--R~AaFea--teR--~eFeeAt--ef--the--~AeFease-~R-eash 
s~FFeAaeP-va+~e-Pes~+t~A§-fFem-Fe~AsiatemeAt~ 

a~--A--f~tf--aeseF~~t~eA-ef-iRe-seRef~t-sase-aAa-ef-iRe-meiRea 
ef-ea+e~+at~eA-aRa-a~~+~eat~eA--ef--aRy--faetePs--~sea--te 
aa~~st-vap~aa+e-seAef~ts-~AaeP-tRe-~e+~ey~ 

e~--A--~Pev~s~eA--aes~§Rat~R§--the-se~aFate-aeee~At-te-ae-~sea 
aAa-stat~Ag-thatt 

~1~--s~eh--se~aFate--aeee~Rt--sha++--ae--~sea-te-f~Ra-eA+y 
vaF~aa+e--+~fe--~Rs~PaRee--seAef~ts;--eMee~t--te--tAe 
eMieAt--~eFm~ttea--ay-~aFa§Fa~h-6-ef-s~sa~v~s~eR-e-ef 
s~sseet~eA-5t 

~2~--+he---assets---ef--s~eh--se~aFate--aeee~Rt--sha++--se 
ava~+aa+e-te-eeveP-iRe--+tas~+~t~es--ef--the--geAeFa+ 
aeee~Rt--ef--the--~AS~PeF-eA+y-te-the-eMteRi-that-the 
assets-ef-the-se~aFate-aeee~Ri-eMeeea-the-+taa~+~t~es 
ef--tAe--se~aFate--aeee~At-aF~s~A§-~AaeF-tAe-vaF~aa+e 
+tfe-~RS~FaAee-~e+~e~es--s~~~eFtea--sy--the--se~apate 
aeee~Att-aAa 

~3~--+he--assets--ef-s~eh-se~aFate-aeee~Ri-sha++-se-va+~ea 
at-+east-as-efteR-as-aAy-~e+~ey-seAef~ts-vaFy-a~t--at 
+east-as-fFe~~eAt+y-as-meAth+y~ 

f~--tl~--;f-the-gpess-~Fem~~ms-feF-aRy-vaP~as+e-+~fe-~As~FaAee 
~ettey-ae+~veFea-eF-~ss~ea-feF-ae+~vePy-~R-tA~s-state 
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~Pea~ee--aA--e*eess--ef--~A~--eveF--~8~-as-aef~Rea-~R 
~apagFa~R-2;-tRe-~PeseRt-va+~e--as--ef--tRe--aate--ef 
~ss~e--ef--tRe~-aaj~stea-~Feffi~~ms-~sea-~R-aeteFm~R~R§ 
tRe-m~R~ffiYm-easR-va+~es-Fe~~~Fea-ey-s~ea~v~s~eR-R--ef 
s~eseet~eR--2--sRa++--ee--aeeFeasea-ey-sYeR-e*eess-ey 
aeeFeas~Rg--eaeR--aaj~stea·-~Feffi~~m--ey---a---~R~fepm 
~epeeRtage~ 

~2~--~Re-e*eess-ef-~A~-eveF-~B~-PefePFea-te-~R-~aFagFa~R-1 
sRa++-ee-aetePm~Rea-as-ef-tRe-aate-ef--~ss~e--eR--tRe 
eas~s--ef--tRe--meFtaf~ty--tae+e--aRa•ma*~ffiYffi-Fate-ef 
~RteFest--~ePm~ttea--ey--NeFtR--9aketa--~eRt~Fy--~eae 
eRa~teF-26~1-33;-wAeFet 

~a~--~A~--~s--tAe-~FeseRt-va+~e-ef-tAe-gFess-~Pem~~ms 
feP-tRe-~e+~ey;--aeePeasea--ey--eRe--ae++aP--~eF 
tReYsaRa---ef---e~~~va+eRt·-~R~fePm--ame~Rt--feF 
~e+~e~es-w~tR-aR-e~~~va+eRt--~R~feFm--ame~Rt--ef 
+ess--tRaA--teR--tRe~saAa;--~ayae+e-eR-aR-aRRYa+ 
eas~s-~e*e+~s~ve-ef-tAese-~ept~eRs-ef-tRe--gFess 
~Peffi~~ms--a++eeae+e--te-aAy-~Re~aeAta+-~RS~FaRee 
BeRef~ts~--ey--a--~eFSSR--WAe---meets---staRaaPa 
~RaeFWP~t~R§·Fe~~~FemeAtSt-aAa 

~8~--~B~--~s--tAe-~Fea~et-ef-~1~-t~mes-~2~;-wAeFe-~1~ 
~s-tRe-~PeseAt--va+~e--ef--tRe--ma*~ffi~m--~Fem4~m· 
Fates--~eF-eRe-tRe~saAa-ef-~RS~FaAee-sAewA-ee+ew 
~ayae+e-at-tAe-eeg~RR~Rg-ef-eaeR-~e+~ey-yeaF--te 
atta4Rea-age-s~*ty-f~ve-ef-tRe-~Rs~Pea-fep-~ssye 
ages-ee+ew-age-f4fty-eAe;-fep-f~fteeR-yeaPs--feP 
~ss~e--ages--f~fty-eRe--tRFe~gR--seveAty-aAa-feF 
+~fe-fep-~ssye-ages-aeeve-age-seveAty;--aAa--~2~ 
~s--tRe--Fat~e--ef--~a~-tRe-~FeseRt-va+~e-ef-tAe 
eeReftts-~RaeP-tRe-~et~ey--te--~8~--tRe--~FeSeRt 
va+He--ef--aR--~RS~FaAee-ef-eRe-tReHsaRa-feF-tRe 
wRe+e-ef-+~fe~ 
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tABbE-QF-RA+ES 

Age-at--------PFem~~m---------Age-at--------PFem4~m 
fss~e---------Rate------------fss~e---------Rate 

9-----------±±~§9------------4±-----------38~6§ 
i-----------±±~69------------42-----------49~4§ 
2-----------±±~76------------43-----------42~§± 
3-----------±±~97------------44-----------44~89 
4-----------±2~22------------4§-----------47~62 
§-----------±2~§9------------46-----------§9~7± 
6-----------±2~89------------47-----------§4~±7 
7-----------±3~±±------------48-----------§8~99 
8-----------±3~43------------49-----------62~18 
9-----------±3~7s------------S9-----------66~67 
±9----------±4~98------------s±-----------68~§8 
±±----------±4~42------------62-----------79~§4 
±2----------±4~77------------§3-----------72~§7 
±3----------±s~±3------------S4-----------74~69 
±4----------±§~49------------SS-----------76~92 
±S----------±6~87------------!6-----------79~29 
±6----------±6~27------------!7-----------8±~84 
±7----------±6~79------------!8-----------84~6± 
±8----------±7~±6------------69-----------87~63 
±9----------±7~6§------------69-----------99~9± 
29----------±8~±8------------6±-----------94~4§ 
2±----------±8~74------------62-----------98~2§ 
22----------±9~34------------63----------±92~3± 
23••••••••••t9~97••••••••••--64----------t96T6t 
24----------29~62------------6§----------±±±~±± 
26-----------2±~28-----------66----------±±§~48 
26-----------2±~9§-----------67----------±±9~39 
27-----------22~64-----------68----------±22~§± 
28-----------23~37-----------69----------±24~§9 
29-----------24~±s-----------79----------±2s~99 
39-----------2§~99-----------7±----------±±8~86 
3±-----------2§~92-----------72----------±23~96 
32-----------26~9±-----------73----------±29~66 
33-----------27~97-----------74----------±3§~96 
34-----------29~±9-----------76----------±42~86 
36-----------39~39-~---------76----------±§9~36 
36-----------3±~ss-----------77----------±ss~46 
37-----------32~84-----------78----------±67~±6 
38-----------34~±7-----------79----------±76~46 
39-----------3§~§6-----------89----------±86~36 
49-----------37~94 

i3~--FeF--~~F~eses-ef-tA~S-S~BB~V~S~SA;-aRy-~eF£~eR-ef-tAe 
~Fem4~m-set-as~ae-te-s~~~eFt--a--g~aFaRtee--£Aa£--aRy 
s~FFeRaeF--va+~e--sAatt--Ret-ee-+ess-tAaR-a-s~ee~f~ea 
ame~Rt-eF-feF-aRy-etReF-BeRef4t-£Aat-tAe-eemm~ss~eReF 
sAa++-aeem-te-ee-eMet~aae+e-sAatt-Ret-ee-4Ret~aea~ 
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g~--A--~Fev~s~eA--tRat--at--aRy-t~~e-a~F~R§-tRe-f~Fst-e~§RteeR 
ffieAtRs-ef-tRe-vaF~aa+e-t~fe-~RS~FaRee-~et~ey-tRe-ewReF-~Y 
eMeRaAge--tRe--~e+~ey--feF--a--~et~ey--ef--~e~aReAt-ftMea 
beAef~t-t~fe-~RS~FaRee-feF--tRe--sa~--~R~t~at--a~e~At--ef 
~Rs~FaRee--as-tRe-vaF~aa+e-+~fe-~Rs~FaRee-~et~ey,-~Fev~aea 
tRe-Rew-~et~eyt 

~11--Beaps--tRe-sa~e-aate-ef-~ss~e-aRa-age-at-~ss~e-as-tRe 
eF~§~Rat-vaF~aa+e-t~fe-~RS~FaAee-~e+~ey~ 

~21--ts--~ss~ea--eR--aRy--~taA-ef-~eF~aReRt-t~fe-~RS~FaRee 
effeFea-ay-tRe-~Rs~FeF-eF-aR-aff~t~ate-eR-tRe-aate-ef 
~ss~e--ef--tRe--vaF~aa+e-t~fe-~RS~FaRee-~et~ey-aRa-at 
~Fe~~~~-Fates-tA-effeet-eR-tRat--aate--feF--tRe--sa~e 
e+ass-ef-~RS~FaRee~ 

~31--tRet~aes---s~eR---F~aeFs---aRa--~Re~aeRta+--~Rs~FaAee 
beAef~ts-as-weFe-~AEt~aea-~A-tRe-eF~§~Aat--~et~ey--~f 
s~eR--F~aeFs--aAa--~Ae~aeAta+--~As~FaAee-aeAef~ts-aFe 
~ss~ea--w~tR--tRe--f~Mea--aeAef~t--~e+~ey~---tf---tRe 
eeAveFs~eA-Fes~+ts-~A-aA-~AeFease-eF-aeeFease-~A-easR 
va+~e,-s~eR-~AeFease-eF-aeeFease-w~++-ae--~ayae+e--te 
tRe-~As~FeF-eF-tRe-~As~Fea-as-tRe-ease-~ay-ae~ 

~41--tRe--~As~FeF--ffi~st-a~~+y-as-aA-aavaAee-~Fe~~~~-eA-tRe 
Aew-~e+~ey-aAy-eMeess-ef-tRe-aeeF~ea-~Fe~~~~--eA--tRe 
eF~§~Aat-vaF~aa+e-t~fe-~As~FaAee-~e+~ey-fFe~-tRe-aate 
ef-~ss~e-te-tRe-aate-ef-Fe~~est-feF-eMeRaAge-eveF-tRe 
eeFFes~eAa~Ag---aeeF~ea--~Fe~~~~--eA--tRe--Aew--f~Mea 
aeAef~t-~et~ey;--eMee~t--tRat--aAy--~eFt~eA--ef--s~eR 
eMeess--wR~eR--~s-+ess-tRaA-a-Fe§~taF-~eae-~Fe~~~~-eR 
tRe-Aew-~e+~ey-~y-e~tReF-ae-a~~t~ea--as--aA--aavaAee 
~Fe~~~~--eF--Fef~Aaea--~A--easR--at-tRe-e~t~eA-ef-tRe 
~AS~FeF~ 

~61--tRe---~As~FeF---sRatt---Aet---Fe~~~Fe---ev~aeAee---ef 
~AS~Fab~t~ty-feF-tR~S-eMeRaA§e~ 

R~--A--~Fev~s~eA--tRat--tRe--~ettey--aAa--aAy--~a~eFs-attaeRea 
tReFete-ay--tRe--~AS~FeF;--~AEt~S~A§--tRe--a~~t~eat~eA--~f 
attaeRea;-eeAst~t~te-tRe-eAt~Fe-~AS~FaAee-eeAtFaet~ 

~~--A--aes~gAatteA--ef--tRe--eff~eeFs--ef--tRe-~AS~FeF-wRe-aFe 
e~eweFea-te-~ke-aA-a§Fee~At-eF-Fe~FeseRtat~eA-eA-aeRatf 
ef--tRe--~AS~FeF--aAa-aA-~Aa~eat~eA-tRat-state~Ats-ay-tRe 
~As~Fea,-eF-eA-tRe-~As~Fea!s-aeRatf;-sRat+--ae--eeAs~aeFea 
as-Fe~FeseAtat~eAs-aAa-Aet-waFFaAt~es. 

j~--AA--~aeAt~f~eat~eA-ef-tRe-ewAeF-ef-tRe-~AS~FaAee-eeAtFaet~ 

k~--A-~Fev~s~eA-sett~Ag-feFtR-eeAa~t~eAs-eF-Fe~~~Fe~eAts-as-te 
tRe--aes~gAat~eA;--eF--eRaAge---ef---aes~§Aat~eA;---ef---a 
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SeRef~e~aFy--aRa--a-~Fev~s~eR-feP-S~SB~PSe~eRt-ef-seRef~ts 
~R-tAe-asseRee-ef-a-seRef~e~aFy-aes~§Rat~eR~ 

+~--A--state~eRt--ef-aRy-eeRa~t~eRs-eP-Fe~~~Pe~Rts-eeReeFR~R§ 
tAe-ass~§R~Rt-ef-tAe-~e+~ey~ 

~~--A--aeseF~~t~eR--ef--aRy-aa~~st~eRts-~R-~e+~ey-va+~es-te-se 
~aae-~R-tAe-eveRt-ef-~~sstate~eRt-ef-a§e--eF--sex--ef--tAe 
~RS~Pea~ 

R~--A--~Fev~s~eR-tRat-tRe-~e+~ey-sAa++-se-~ReeRtestas+e-sy-tRe 
~Rs~FeF-afteF-~t-Ras-seeR-~R-feFee-feF--twe--yeaPs--a~F~R§ 
tAe-+~fet~~e-ef-tRe-~RS~Fea~ 

e~--A-~~Fev~s~eR--stat~R§--tRat--tRe--~Rvest~eRt-~e+~ey-ef-tRe 
se~aFate-aeee~Rt-sRa++-Ret-se-eRaR§ea-w~tRe~t-tRe-a~~Peva+ 
ef--tRe-~RS~FaRee-ee~~ss~eReP-ef-tRe-state-ef-ae~~e~+e-ef 
tRe-~RS~FeP;-aRa-tRat-tRe-a~~Peva+-~Feeess-~s-eR-f~+e-w~tR 
tRe-ee~~ss~eReF-ef-tR~s-statet 

~~--A--~Pev~s~eR--tRat--~a~eRt--ef-vaF~as+e-aeatR-BeRef~ts-~R 
exeess-ef-tRe-~~R~~~~-aeatR-BeRef~ts;-easR-va+~es;--~e+~ey 
+eaRs;--eP--~apt~a+--w~tRaPawa+s--~exee~t-wReR-~sea-te-~ay 
~Pe~~~~st-eP-~aPt~a+-s~FFeRaePs-~ay-se-aefeFFeat 

~i}--FeF-~~-te-s~x-~eRtRs-fFe~-tRe-aate-ef-pe~~estt-eF 

~2}--FeP--aRy--~eF~ea--a~F~R§--wR~eR--tRe--New--¥eFk-steek 
exeRaR§e-~s-e+esea-feF--tFaa~R§--~exee~t--feP--ReF~a+ 
Re+~aay--e+es~R§t-eF-wReR-tRe-see~F~t~es-aRa-exeRaR§e 
ee~~ss~eR-Ras-aeteP~~Rea-tRat-a-state--ef--e~eF§eRey 
ex~sts-wR~eR-~ay-~ake-s~eR-~a~Rt-~~~Faet~ea+~ 

~~--sett+e~eRt--e~t~eRs--sAa++--se--~Pev~aea--eR-a-f~xea-sas~s 
eR+y~ 

F~--A---aeseF~~t~eR--ef--tRe--sas~s--feF--ee~~~t~R§--tRe--easR 
s~FPeRaeF-va+~e-~RaeF-tRe-~e+~ey-sRa++-se-~Re+~aea~---s~eR 
s~FFeRaeP-va+~e-~y-se-ex~Fessea-as-e~tRePt 

~it--A--seRea~+e--ef--easA--va+~e-a~~Rts-~eP-eRe-tRe~saRa 
aettaFs-ef-vaF~as+e-faee-a~~Rt-at-eaeR-atta~Rea--a§e 
eF--~e+~ey-yeaF-feP-at-+east-tweRty-yeaFs-fpe~-~ss~e; 
eP-feF-tRe-~Pe~~~~-~ay~R§-~eF~ea;-~f-+ess-tRaR-tweRty 
yeaPst-eP 

~2t--9Re--easR--va+~e-seRea~+e-as-aeseF~sea-~R-~aFa§Fa~R-i 
feP-tRe-aeatR--seRef~t;--eF--feP--eaeR--eRe--tRe~saRa 
ae+taFs-ef-aeatR-BeRef~t;-WR~eR-we~+a-se-~R-effeet-~f 
tRe-Ret-~Rvest~eRt-Pet~PR--~s--a+ways--e~~a+--te--tAe 
ass~~ea---~Rvest~eRt---Fate--aRa--a--seeeRa--seRee~+e 
a~~+~eas+e-te-aRy-ae~~st~eRts-te--tRe--aeatR--seRef~t 
~a~sFe§aFa~R§-tRe-~~R~~~~-aeatR-seRef~t-§~aFaRtee-aRa 
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teFffi-~Rs~PaRee-affie~Rts~-~f-tAe-Ret-~RvestffieRt--Pet~PR 
aees--Ret--e~~a+--tAe-ass~ffieB-~RvestffieRt-Pate-at-eaeR 
age-feP-at-+east-tweRty-yeaFs-fFeffi-~ss~~i-eP-feF--tRe 
~Peffi~~ffi--~ay~R§--~eF~ea--~f--~t--~s--+ess-tRaR-tweRty 
yeaFs~ 

s~--PFeffi~~ffis-feF-~Re~aeRta+-~RS~FaRee-eeRef~ts-sRa++-ee-statea 
se~aFate+y~ 

t~--ARy-etReF-~9t~ey-~F9V~S~9RS-Fe~~~Fea-ey-tR~S-€Ra~teP~ 

~~--s~eR--etReF--~teffis--as--aFe--e~FFeRt+y--Fe~~~Fea-fep-f~Mea 
BeRef~t-t~fe-~RS~FaRee-~et~€~es-aRB-aFe--R9t--~R€9RS~SteRt 
w~tA-tR~s-eRa~teF~ 

4~--NeRfeFfe~t~Pei--~aFt~a+--w~tRaFawa+i--~e+~ey-+eaRi-aRa-~aFt~a+ 
S~FFeRBeF-~F9V~S~9RS~--~VeFy-vaF~aete--t~fe--~RS~FaR€e--~9t~ey 
aet~VeFea--eF--~ss~ea-feF-Bet~VeFy-~R-tR~s-state-sRatt-€9Rta~R 
~Fev~s~eRs-wR~eR-aFe-Ret-+ess-faveFae+e--te--tRe--~e+~eyRe+aeF 
tRaR-tRe-fe++ew~R§f 

a~--A--~F9V~S~9R--feF-R9Rfepfett~Fe-tRS~FaR€e-eeRef~tS-S9-tAat 
at-+east-eRe-s~eA-eeRef~t-~s-effeFea-eR-a-f~Mea-eas~s-fFeffi 
tRe-a~e-aate-ef-tRe-~Feffi~~ffi-~R-aefa~+t~ 

{±~--VaF~ae+e--eMteRaea-teFffi-~Rs~FaRee-ffiay-Ret-ee-effeFea~ 

{2~--A--g~veR--ReRfeFfe~t~Fe-e~t~eR-Reea-Ret-ee-effeFea-eR 
eetR-a-f~MeB-aRa-a-vaF~ae+e-eas~s~ 

{3~--lRe--~Rs~FeF--ffiay-estae+~sR-a-FeaseRae+e-ffi~R~ffi~ffi-easR 
s~FFeRaeP-va+~e-ee+ew-wR~eR--aRy--s~eA--ReRfeFfe~t~Fe 
~RS~FaRee-e~t~eR-w~++-Ret-ee-ava~+ae+e~ 

s~--A--~Fev~s~eR--feP-~9t~€y-+eaRs-{wR~€R-ffiay-at-tRe-e~t~eR-ef 
tRe-~Rs~PeF-ee-eRt~t+ea--aRa--FefeFFea--te--as--a--~aFt~a+ 
w~tAaFawa+---~Fev~s~eR~---Ret---+ess---faveFae+e---te--tRe 
~e+~eyRe+aeP-tRaR-tRe-fe++ew~R§t 

{±~--~~--te--seveRty-f~ve--~eFeeRt-e~t-~f-tRe-+eaR-tS-ffiaae 
fFeffi-tRe-geReFa+-aeee~Rt-Ret-ffieFe-tRaR-R~Rety-~ePeeRt 
ef-tRe-~e+~ey!s-easR-va+~e-ffiay-ee-eeFPewea~ 

{2~--lRe--affie~Rt-eePPeweai-eF-aRy-Fe~aYffieRt-tRePeefi-sRa++ 
Ret-affeet-tRe-affie~Rt-ef-tAe--~Feffi~~ffi--~ayae+e--~RaeF 
tRe-~e+~ey~ 

{3~--lRe-affie~Rt-eeFFewea-sRa++-eeaF-~RteFest-at-a-Fate-Ret 
te--eMeeea------------~ePeeRt--~eP--yeaP---eeffi~e~Raea 
aRR~a++y~ 

{4~--lRe--~Feeeeas--~ayae+e-eR-aeatR-afteP-tRe-eMeFe~se-ef 
tRe-~e+~ey-+eaR-~Fev~s~eR-sRa++-e~~a+-tRe-gPeateF--ef 
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tAe--m~R~m~m--aeatR--seAef~t--eF--tAe--vaF~ae+e-aeatR 
BeAef~t;-tess-tRe-~AaesteaAess-e~tstaAS~A§~ 

ts~--AAy--~AaesteaAess--sRa++--se--aea~etea--fFem-tRe-easR 
va+~e--~~eA---s~FFeAaeF---eF---~A---aeteFm~A~A§---aAy 
AeAfeFfe~t~Fe-eeAef~t~ 

t6~--WAeAeveF-tRe-~AaeeteaAess-eMeeeas-tRe-easR-va+~e;-tAe 
~AS~FeF-sRa++-g~ve-Aet~ee-ef--~AteAt--te--eaAee+--tAe 
~e+~ey--~f--tRe--eMeess--~AaeeteaAess--~s--Aet-Fe~a~a 
w~tR~A-tA~Fty-eAe-aays-afteF-tRe-aate-ef--ma~+~A§--ef 
s~eA-Aet~ee~ 

t7t--+Ae--~e+~ey--may--~Fev~ae--tRat--~f1 -at-aAy-t~me;-tAe 
vaF~ae+e-aeatR-BeAef~t-~s-+ess--tAaA--~t--we~+a--Rave 
eeeA-~f-Ae-teaA-eF-w~tAaFawat-Aaa-eveF-8eeA-maae;-tAe 
~e+~eyAe+aeF-may-~AeFease-s~eA-vaF~ae+e-aeatA-BeRef~t 
~~--te--wAat--~t-we~+a-Aave-eeeA-~f-tAeFe-Aaa-seeR-Ae 
+eaA-eF-w~tAaFawa+-sy-~ay~A§-aA-ame~At-Aet--eMeeea~A§ 
eAe-A~AaFea-teA-~eFeeAt-ef-tAe-eeFFes~eRa~A§-~AeFease 
~A-easA-va+~e-aAa--ey--f~FA~sA~A§--s~eA--ev~aeAee--ef 
~As~Fas~+~ty-as-tRe-~AS~FeF-may-Fe~~est~ 

~8~--+Ae--~e+~ey--~y--s~ee~fy-a-FeaseAas+e-m~A~m~m-ame~Rt 
wA~eR-may-se-seFFewea--at-aAy-t~me-e~t--s~eA--m~A~m~m 
sAa++---Aet--a~~+y--te--aAy--a~temat~e--~Fem~~m--+eaA 
~Fev~s~eA~ 

~9t--Ne-~e+~ey-+eaA-~Fev~s~eA-~s-Fe~~~Fea-~f-tAe-~e+~ey-~s 
~AaeF-tRe-eMteAaea-~As~FaAee-AeAfeFfe~t~Fe-e~t~eA~ 

~iBt--±A--aaa~t~eA-te-tAe-feFe§e~A§;-tRe-~e+~ey-may-eeAta~A 
a-~aFt~a+--s~FFeAaeF--~Fev~s~eAt--ReweveF1 --aAy--s~eR 
~Fev~s~eA--sRa++--~Fev~ae--tRat--tRe-~e+~eyAe+aeF-may 
Fe~~est-~aFt-ef-tRe-easA-va+~e-aAa-eetA-tAe--vaF~as+e 
aAa---m~A~m~m--aeatR--eeAef~ts--w~++--ee--Fea~eea--~A 
~Fe~eFt~eA--te--tAe--~eFeeAtage--ef--tAe--easA--va+~e 
Feee~vea--ey-tRe-~e+teyAetaeF-aAa-tAe-~Femt~m-feF-tRe 
FematAtAg-ame~At-ef-~As~FaAee-w~++-a+se-se-Fea~eea-te 
tRe--a~~Fe~F~ate--Fates--feF--tAe--Fea~eea--ame~At-ef 
tAS~FaAee~--+Ae-~e+tey-may--~Fev~ae--tRat--a--~aFtta+ 
S~FFeAaeF--~FevtsteA-SAatt-Aet-Fe~~tFe·tAe-~AS~FeF-te 
Fea~ee-tRe-ame~At-ef-tAe--mtAtm~m--aeatR--eeAef~t--te 
+ess--!AaR-tAe-+ewest-ame~At-ef-m~A~m~m-aeatR-seAeftt 
wA~eR-we~+a-Aave-seeA-tss~ea-te-tRe-~As~Fea-~AaeF-tAe 
~As~FaAee-~+aAs-ef-tAe-~AS~FeF-at-tRe-ttme-tRe-~e+~ey 
was-~ss~ea~--+Re-~e+tey-m~st-e+eaF+y-~Fev~ae-tAat-tAe 
~e+~eyRetaeF--Aas--tAe-e~tteA-ef-e+eet~A§-te-eMeFe~se 
tAe-easA-va+~e--~F~v~+eges--ef--tAe--~e+~ey--+eaA--eF 
~aFt~a+--wttAaFawat-~Fev~steA-FatAeF-tAaA-tRe-~aFt~a+ 
s~FFeAaeF-~Fev~s~eA~ 
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{11}--A++--~e+~ey--+eaA;--~aFt~a+--w~tRaFawat;--eF--~aFt~a+ 
S~FFeAaeF-~F9V~5~9AS-SRatt--Be--eeAStF~etea--se--tRat 
vaF~ae+e--+~te--~As~FaAee--~e+~eyRe+aeFs-wRe-Rave-Aet 
eMeFe~sea-s~eR-~Fev~s~eA-aFe-Aet-a~saavaAtagea-ay-tRe 
eMeFe~se-tReFeet~ 

{12}--MeAeys-~a~a-te-tRe-~e+~eyRetaeFs-~~eA-tRe-eMeFe~se-et 
aAy--~e+~ey--+eaA;--~aFt~a+--w~tRaFawa+;--eF--~aFt~a+ 
S~FFeAaeF--~F9V~5~9A--SRatt--ae--w~tRSFawA--fF9ffi--tRe 
se~aFate--aeee~At--aAe--sRa++--ae--Fet~FAea--te---tRe 
se~aFate--aeee~At--~~eA-Fe~ayffieAt-eMee~t-tRat-a-steek 
~As~FeF-may-~Fev~ee-tRe-ffiSAeys-teF-~e+~ey-+eaAs--tFem 
tRe-geAeFat-aeee~At~ 

S~--9tReF--pet~ey--~F9V~5~9AS~---tAe--f9tt9W~A§--~F9V~5~9AS-ffiay-~A 
s~estaAee-ae-~Ae+~aee-~A-a-vaF~as+e-+~fe-~As~FaAee--~e+~ey--eF 
Fe+atee-feFffi-ae+~veFee-eF-~ss~ea-teF-ee+~veFy-~A-tR~s-statet 

a~--AA--eMet~s~eA--feF--s~~e~ee--w~tA~A-eAe-yeaF-ef-tRe-~e+~ey 
~ss~e-aate~ 

a~--tA€~SeAiat--~AS~FaAee--BeAef~iS--ffiay-ae-effepea-eA-a-f~MeS 
eas~s-eA+y~ 

e~--Pe+~e~es--~ss~ea--eA--a-~aFt~e~~at~Ag-aas~s-sRatt-effeF-te 
~ay-a~v~eeAa-affie~Ats-~A-easR~--tA-aaa~t~eA;-s~eR--~e+~e~es · 
ffiay-effeF-tAe-te++ew~Ag-e~v~aeAa-ept~eAst 

{1}--fRe--affie~At--et--tRe-e~v~aeAe-ffiay-ae-eFea~tea-aga~Ast 
pFeffi~~ffi-~a~Ats~ 

{2}--fRe--affie~At-et-tRe-a~v~eeAa-may-se-a~~+~ea-te-pFev~ae 
~a~a-~~-ame~Ats-et--aaa~t~eAat--f~Mea--eeAet~t--wRete 
+~te-~AS~FaAee~ 

{3}--fRe--affie~At-et-tRe-a~v~eeAe-may-ae-a~p+~ea-te-pFev~ae 
pa~e-~~---affie~Ats---et---aae~t~eAa+---vaF~as+e---+~te 
~AS~FaAee~ 

{4}--fRe--affie~At--et--tAe-a~v~aeAa-may-ae-ae~es~tea-~A-tRe 
geAeFat--aeee~At--at--a--s~ee~t~ea--m~A~ffi~ffi--Fate--et 
~AteFest~ 

{5}--fRe--affie~At-et-tRe-e~v~aeAa-may-ae-a~p+~ea-te-pFev~ae 
pa~e-~~--affie~Ats--et--f~Mea--aeAet~t--eAe-yeaF---teFm 
~AS~FaAee~ 

{6}--fRe--affie~At--et--tAe--e~v~aeAa--ffiay-ae-eepes~tea-as-a 
vaF~as+e-ae~es~t-~A-tRe-se~aFate-aeee~At-~A-tRe--ease 
ef--vaF~aa+e--+~fe-~AS~FaAee-pe+~e~es-eMe~t-~~Fs~aAi 
te-seet~eA-3{e}{11}-ef-tRe-tAvestffieAt-6e~aAy-Aet--et 
1949-eeea~se-et-tRe~F-taM-~~a+~t~ee-stat~s~ 

249 



a~--A--~FevtsteR-a~~eWtR§-~Re-~e~teyAe~eeP-~e-e~ee~-tR-WFt~tR§ 
tR--~Ae--a~~~tea~teR--feF--tAe--~e~tey--eF--~AeFeafteF--aR 
aHtemat4e--~Pem4Hm-~eaR-eR-a-aasts-Ret-~ess-faveFaa~e-tAaR 
tAat-Pe~HtPea-ef-~e~4ey-~eaRs-eP-~aPtta~-w4tA8Fawa~s-HReep 
SHaseet4eR--4--exee~t-~Aa~-a-Fes~P4e~4eR-may-ae-tm~esee-te 
tAe-effeet-~Aat-Re-mePe-tAaR-twe-eeRseeHt4ve-~Fem4Hms--eaR 
ae--~a4e--HRSeP-tA4S-~Pev4s4eR~ Repealed effective May 1. 
1997. --

General Authority: NS~~-26~±-33-±7;-26~±-34-±± 
law Implemented: NS~G-26~±-33-±3;-26~±-34-ll 

45-94-92-11. Reserve liabilities for variable life insurance. 

±~--ResePve-~~aa4~4t4es-feP-vaP4aa~e-~4fe-4RSHFaRee-~e~4e4es-sAa~~ 
ae-estaBttSAea-HRBeP-NeFtA-9aketa-6eRtHPy-~eee-eAa~~eP-26~±-3§ 
4R--aeeePeaRee--w4tA--ae~HaF4at--~peeeeHPes-tAat-FeeegRt&e-tAe 
vaP~aate-Ra~HFe-ef-tAe-aeRef~~s--~Pev~eee--aRe--aRy--meP~at~~Y 
§HaFaRtees~ 

2~--ResePve--~~aa~~~~~es--feF-tAe-gHaPaR~eee-m~R~mHm-eeatA-aeRef~~ 
sRa~~-ae-~Ae-pesePve-Reeeee-~e-~Pev~ee-feP-tAe-eeRt4R§eRey--ef 
eeatA--6€€HPP4R§--WAeR--tAe--§HaPaR~eee--m~R~mHm-aeatR-BeRef4~ 
exeeees-~Ae-aea~A-aeRef4~-~Ra~-weH+e-ae-~a~a-4R-~Ae-aaseRee-ef 
~Re--gHaFaFI~ee;-aRe-sAa+~-ae-ma4R~a4Ree-~R-~Re-geRePa+-aeeeHR~ 
ef-tAe-4RSHPeF-aRe-sAa++-ae--Re~--+ess--~RaFI--tAe--gPeateF--ef 
sHaa4v~s~eR-a-eP-a;-as-fe++ewsf 

a~--+Re--a§§Pe§a~e-teta+-ef-tRe-~eFm-ees~s;-~f-aRy;-eeveF4Rg-a 
~eP4ee-ef-eRe-fH+~-yeaP-fPem-~Ae-va~Hat4eR--ea~e;--ef--tAe 
§HaPaRtee---eR--eaeR--vaP4as+e--+4fe--4RsHPaRee--eeR~Paet; 
assHm4Rg--aR--4mmee4a~e--eRe-tR4Fe--ee~Pee4atteR--4R---tAe 
EHPPeR~--va+He--ef--~Ae--asse~s--ef--tAe--se~aFate-aeeeHRt 
fet+ewee-ay-a-Re~-4RvestmeR~-Pe~HFR-e~Ha+-~e--tAe--assHmee 
4RvestmeRt-Pa~et-eF 

a~--+Re-a§§Fegate-teta+-ef-~Ae-lla~tatRee-age-+evetll-peseFve-eR 
eaeA-vaF4aa+e-+4fe-4RSHFaRee-eeRtFaet~--+Ae-llatta4Rea--age 
+eve+ll--pesePve--eR--eaeA-vaF4as+e-+4fe-4RSHPaRee-eeR~Fae~ 
sAa++-Re~-ae-+ess-.~AaR-:ePe-aRe-sAa++-e~Ha+-~Ae-llpes4aHell; 
as-eeseF4aee-4R-~aPa§Pa~A-±;-ef-tAe-~PteP-yeaPis-lla~ta4Rea 
age--+eve+ll--pesePve--eR--~Re--eeFitPaet;--w4~A--aRy---sHeA 
llFesteHell--~RePeasee-eP-eeeFeasee-ay-a-~aymeFit-eem~H~ee-eR 
aR-a~ta4Rea-age-aas4s-as-eeseF4aee-4R-~aPa§Fa~A-2t 

~±~--+Ae--llpes4e~ell--ef--tAe--~PteF--yeaFis--llatta4Rea-age 
+evetll--FesePve--eR--eaeA--vaF4aa+e--t~fe---4RSHPaRee 
eeFitPae~--sAa++--Ret--ae--+ess-~AaR-:eFe-aRa-sAa++-se 
ee~ePmtRee--ay--aeetR§--~R~epes~--a~--tAe---vatHa~teR 
tFI~eFes~-Pate-te-sHeA-~PteP-yeapis-PesePve;-eeeHet4R§ 
tAe-~aaH+aP-e+a4ms-aasee-eR-tAe-llexeessll;-~f-aFiy;--ef 
~Ae--§HaFaR~eee--m~R~mHm-eea~A-aeRef~~-eveP-tAe-eea~R 
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eeReftt-tAat-we~te-ee-~ayaete-tA-tAe-aeseAee-ef--s~eA 
g~aFaRtee,-aAe-etvtetA§-tAe-Aet-Fes~tt-ey-tAe-tae~taF 
~Feeaetttty-ef-s~Fvtva+~--tAe-lleMeessll-pefeFFee-te-tR 
tAe--~FeeeetAg--seRteAee-sAatt-ee-easee-eA-tAe-aet~at 
+evet-ef-eeatA--eeReftts--tAat--we~te--Aave--eeeR--tR 
effeet--e~FtAg--tAe--~FeeeetR§-yeaF-tR-tAe-aeseAee-ef 
tAe-g~aFaRtee;--taktR§--a~~Fe~Ftate--aeee~Rt--ef--tAe 
FeseFve--ass~ffi~tteAs--FegaFetR§--tAe--etstFte~tteA-ef 
eeatA-etatffi-~aYffieAts-eveF-tAe-yeaF~ 

~2~--tAe--~aYffieAt--FefeFFee--te--tR-s~eetvtsteA-8-sAatt-ee 
ee~~tee-se-tAat-tAe-~FeseRt-vat~e-ef-a-teve+-~aYffieRt 
ef--tAat--affie~Rt--eaeA--yeaF--eveF-tAe-f~t~Fe-~Feffit~ffi 
~aytRg-~eFtee-ef-tAe-eeRtFaet-ts-e~~a+-te--~A~--ffitA~s 
~B~-~ffitR~s-~6~;-wAeFe-~A~-ts-tAe-~FeSeRt-vat~e-ef-tAe 
f~t~Fe-g~aFaAteee-ffitRtffi~ffi-eeatA-eeAeftts,-~B~-ts--tAe 
~FeseRt-vat~e-ef-tAe-f~t~Fe-eeatA-eeAeftts-tAat-we~te 
ee-~ayaete-tA-tAe-aeseAee-ef-s~eA-§~aFaRtee;-aRe--~6~ 
ts-aRy-llpeste~ell,-as-eeseFteee-tR-~aFagFa~A-±;-ef-tAe 
~FteF-yeap!s-llattatRee-age--tevetll--peseFve--eR--s~eA 
vaFtaete-ttfe-tRS~FaAee-eeAtFaet~--ff-tAe-eeRtFaet-ts 
~ate-~~;-tAe-~a~Rt-sAatt-e~~at-~A~-ffitR~s-~8~--ffitA~s 
~6~~---tAe--affie~Rts-ef-f~t~Fe-eeatA-eeAeftts-FefeFFee 
te~tR-~8~-sAatt-ee-eeffi~~tee-ass~mtA§-a-Aet-tRvestmeRt 
Fet~FA--ef-tAe-se~aFate-aeee~Rt-wAteA-ffiay-etffeF-fFem 
tAe-ass~mee-tAvestmeRt-Fate-eF-tAe-vat~atteR-tAteFest 
Fate--e~t-tR-Re-eveRt-ffiay-eMeeee-tAe-maMtffi~m-tAteFest 
Fate-~eFffitttee-feF-tAe-vat~atteR--ef--ttfe--tRS~FaRee 
eeRtFaets~ 

e~--tAe--vat~atteA--tRteFest--Fate-aRe-meFtattty-tae+e-~see-tA 
ee~~ttR§-tAe-twe-ffitRtm~m-FeseFves-eeseFtaee-tA-~aFagFa~As 
a--aRe--a--ef--s~eetvtsteA--2-sAatt-eeRfeFffi-te-~eFmtsstete 
staReaFes-feF-tAe-vat~atteA-ef-ttfe--tRS~FaRee--eeRtFaets~ 
fA--eeteFffitRtR§--s~eA--mtAtm~ffi--FeseFve;--tAe--ee~aAy-may 
effi~tey-s~ttae+e-a~~FeMtmatteAs--aAe--esttffiates,--tAet~etR§ 
e~t-Ret-ttmttee-te-gFe~~tR§S-aRe-aveFages~ 

3~--ReseFve---ttaetttttes---feF--att--ftMee--tReteeAtat--tRS~FaRee 
eeRefttS-SAatt-ee-matRtatAeS-tR-tAe-geReFat-aeee~At-tR-ame~AtS 
eeteFffitReS-tA-aeeeFSaRee-wttA-aet~aFtat-~Feeee~Fes-a~~F9~Ftate 
te-s~eA-eeReftts~ Repealed effective May 1, 1997. 

General Authority: N966-26~±-33-±7;-26~±-34-±± 
Law Implemented: N966-26~±-33-±3;-26~±-33-±4;-26~±-34-±± 

45-84-82-12. Separate accounts for variable life insurance. tAe 
fettewtA§-Fe~~tFemeRts-a~~ty-te-tAe-estaettsAmeRt-aAe-aeffitRtStFatteA--ef 
vaFtaete-ttfe-tRS~FaRee-se~apate-aeee~Rtsf 

±~--~stae+tsAmeAt--aAe--aemtRtstFatteA--ef--se~aFate-aeee~Rts~--AA 
tRS~FeF-tSS~tR§-VaFtaBte-ttfe-tRS~FaAee-tA--tAtS--State--sAatt 
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es~as+~s~--eAe--eP--~Pe--se~aFa~e--aeee~A~s-~~Ps~aA~-~e-NeF~A 
Qake~a-SeR~~Fy-Seae-see~~eRs-26~±-33-±3-aAe-26~±-34-±l~ 

a~--±f--Re-+aw-eF-e~ReF-Fe§~ta~~eA-~Fev~ees-feF-~Ae-e~s~eey-ef 
se~aPa~e-aeee~A~-asse~s-aAe-~f-tRe-~RS~FeF-~tse+f--~s--Aet 
iAe--e~stea~aR--ef--s~eR--asse~s;--a++--eeAiFae~s-feP-s~eR 
e~steey-sAa++-ee-~R-wF~~~A§-aRS-~Ae--eemm~ss~eAeF--ef--tAe 
~Rs~FeP~s--state--ef--eem~e~+e--sAa++--a~~Feve-ef-eetR-iAe 
teFms-ef-aRy-s~eR--eeA~Fae~--aAe--~Ae--~Fe~esea--e~s~ee~aA 
~F~eF-~e-tAe-~FaRsfeF-ef-e~s~eay~ 

e~--AR--~RS~FeF--SAaff-AS~;-W~tAe~i-~Re-~F~eF-WF~~teR-a~~Feva+ 
ef-~Re-eemm~ss~eAeP;-em~+ey-~A-aRy--way--mateP~a+--~e--~Ae 
AaASt~R§-ef-se~apa~e-aeee~A~-asse~s-aAy-~eFseA-wAef 

tl~--W~~A~R--tAe--+as~-~eA-yeaFs-Aas-eeeA-eeAv~e~ea-ef-aRy 
feteRy-eF-a-m~saemeaAeP-aF~s~R§-e~~-ef-s~eR--~eFseR~s 
eeAe~e~-----~Ave+v~A§-----emeelltemeAt;----fFa~a~+eRt 
eeRveFs~eA;---eF---m~sa~~Fe~F~at~eA---ef---f~Aes---eF 
see~F~~~es--eF--~Ave+v~R§-v~e+at~eA-ef-seet~eAs-±341; 
±342;-eF-±343-ef-t~t+e-18;-~A~tea-Sta~es-Seaet-eF 

t2~--W~tA~R-iAe-+ast-teA-yeaPs-Aas-eeeA-fe~R8-sy-aRy-state 
Fe§~tateFy--a~tAeF~ty--te--Aave---v~e+atee---eF---Aas 
aekRew+eegee--v~e+at~eR-ef-aAy-~Pev~s~eA-ef-aAy-s~ate 
~RS~FaRee-+aw-~Ave+v~A§--fFa~a;--eeee~t;--eF--kAew~A§ 
m~sFe~FeseAtat~eRt-eF 

t3~~-w~tA~R--iRe--+ast-~eR-yeaFs-Aas-eeeR-fe~A8-sy-feaeFat 
eF-state-Fe§~tateFy-a~tAeP~t~es-te-Aave--v~e+atee--eF 
Aas---aekAew+eagea--v~e+at~eR--ef--aRy--~Fev~s~eR--ef 
feeeFat-eF-state--see~P~~~es--+aws--~Rve+v~R§--fFa~a; 
Seee~t;-SF-kASW~R§·m~sFe~FeSeRtat~eA~ 

e~--A++--~eFseAs-w~tA-aeeess-te-tAe-easA;-see~F~t~es;-eF-etAeF 
assets-ef-tAe-se~aFate-aeee~R~-sAa++-ee-~A8eF-BeR8--~R--aR 
a~~Rt-ef-Ret-+ess-tAaR-$-------------~ 

a~--±f--aR--~RS~FeF-es~aBt~SAes-mepe-tAaR-eRe-se~aFaie-aeee~At 
feP--vaF~as+e--+~fe--~RS~FaRee;--9~s~~f~eat~eR---feF---tAe 
estae+~sAmeRt--ef--eaeA--aee~t~eRa+-se~aPate-aeee~At-sRa++ 
a+se-se-f~+ee-w~tA-tAe-eemm~ss~eReF-aR8-sAa++--ee--s~s9eet 
te---tRe---eemm~ss~eReF~s---a~~Feva+~----lAe--eFeat~eR--ef 
aSS~t~eRaf--Se~apate--aeee~RiS--te--ave~S--teweF---maM~m~m 
eAaFges-aga~Rst-tRe-se~aFate-aeee~Rt-~s-~FeR~s~tea~ 

e~--lAe--assets--ef--s~eA--se~aFate--aeee~Rts--estas+~sAee-feF 
vaF~ae+e-+~fe-~Rs~FaRee-~e+~e~es-sAa++-ee-va+~ea-at--+east 
as--efteR--as--vaF~ae+e-eeRef~ts-aFe-aeteFm~Ree-s~t-~R-aRy 
eveRt-at-+east-as-fFe~~eRt+y-as-~Rt~+y~ 

f~--TAe--same--se~aFate-aeee~R~-sAa+t-Ret-ee-~sea-te-f~Aa-eetA 
vaF~as+e-+~fe-~Rs~FaRee-~e+~e~es-wA~eA-aFe-eMe~t-~~Fs~aRt 
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te--seet~eR-3{e}{ll}-ef-tRe-fRvest~Rt-beffi~aRy-Aet-ef-!949 
eeea~se-ef-tRe~P-taM-~~a+~f~ea-stat~s-aRa--etReP--vaP~ae+e 
+~fe-~RS~PaRee-~e+~e~es-Ret-se-eMeffi~t~ 

g~--EMee~t--as--~Pev~aea--~R--~aPagPa~R--6-ef-s~ea~v~s~eR-e-ef 
s~eseet~eR-S;-vaP~ae+e-+~fe--~RS~PaRee--se~aPate--aeee~Rts 
sRatt--Ret--ee--~sea--feP--vaP~ae+e--aRR~~t~es--eP-feP-tRe 
~RvestffieRt---ef---f~Ras----eePPes~eRa~R§----te----a~v~aeRa 
aee~ffi~tat~eRs---eP---etReP--~e+~eyRetaeP--t~ae~+~t~es--Ret 
~RY9tY~R§·t~fe-eeRt~R§eRE~es~ 

2~--Affie~Rts-~R-tRe-se~aPate-aeee~Rt~ 

a~--+Re-~RS~PeP-sRatt-ffia~Rta~R-~R-eaeR-vaP~ae+e-+~fe-~RS~PaRee 
se~aPate-aeee~Rt-assets-w~tR-a-fa~P-ffiaPket-va+~e-at--+east 
e~~a+--te--tRe--gPeateP--ef-tRe-va+~at~eR-PesePves-feP-tRe 
vaF~ae+e-~ept~eR-ef-tRe-vap~ae+e-+~fe--~Rs~FaRee--~e+~e~es 
eP-tRe-8eRef~t-8ase-feP-S~ER-~e+~e~es~ 

a~·-tAe--eeRef~t-ease-ef-aRy-vaP~aete-t~fe-~RS~PaREe-~et~Ey-as 
ef-tRe-eeg~RR~R§-ef-aRy-va+~at~eR-~eP~ea-sRatt-Ret-ae-+ess 
tRaR--tRe--s~ffi--ef--tRe--fe++ew~R§-affie~Rts-afteP-aea~et~R§ 
affie~Rts-ef-aRy-~RaeeteaRess-~~Ps~aRt--te--~aPa§Fa~R--8--ef 
s~8seet~eR-4-ef-seet~eR-4S-94-92-!9t 

{l}--+Re--va+~at~eR-Ret-~Peffi~~ffi-feP-s~eR-~eP~ea-easea-~~eR 
tRe-~R~t~at-affi9~Rt-~RS~Pe8t-aRa 

{2}--+Re--va+~at~eR--teFffi~Rat--PeseFve--at--tRe-eRa-ef-tRe 
~ffiffiea~ate+y-~Peeea~Rg-va+~at~eR-~eP~ea-easea-~~eR-tRe 
affiB~Rt--~Rs~Pea--at--tRe--eRa-ef-s~eR-~eP~ea-+ess-tRe 
a~see~Rtea-eest-ef-teFffi-~Rs~PaRee-feF-tRe-ReMt-~eP~ea 
8asea--~~eR--ta8~taP--ffi9Pta+~ty-aRa-tRe-~RtePest-Pate 
~sea-feP-s~eR-va+~at~eR-PeseFves~ 

e~--fR--t~e~-ef-tRe-ffi~R~ffi~ffi-eeRef~t-ease-Pe~~~FeffieRt-s~ee~f~ea 
~R-S~Ba~v~s~eR-B;-aR-~RS~FeP-ffiay-etReFW~Se--~~at~fy--~RaeF 
tR~s---s~eseet~eR--~f--~t--eaR--ee--aeffiBRStFatea;--te--tRe 
sat~sfaet~eR-ef-tRe-eeffiffi~ss~eReF;-tRat-tRe-~e+~ey-eeRef~ts 
eeta~Rea--eveP-a-tweRty-yeaP-~eF~ea-fPBffi-tRe-aate-ef-~ss~e 
ey-tRe~~se-ef-tRe-~Rs~pep!s--eeRef~t--ease--aPe--at--teast 
s~estaRt~a++y-e~~~vateRt-~R-va+~e-te-tRe-eeRef~ts-eeta~Rea 
ey-tRe-~se--ef--tRe--ffi~R~ffi~ffi--BeRef~t--ease--s~ee~f~ea--~R 
s~ea~v~s~eR--8~--+Re-eeffiffi~ss~eReP-ffiay-s~ee~fy-tRe-PaR§e-ef 
Ret-~Rvest~Rt-Pet~PR-te-ee-~sea-~R-tR~s-aeffieRstPat~eR~ 

a~--Netw~tRstaRS~R§-tRe-aet~at-PeSePve-eas~s-~sea-fep-~et~E~es 
tRat-ae-Ret-ffieet-staRaaPa-~RaeFWF~t~R§--Pe~~~PeffieRts;--tRe 
8eRef~t--8ase--feP--s~eR--~e+~e~es--ffiay-8e-tRe-sa~-as-feP 
E9FFe5~9RS~R§-~8t~E~eS-WA~EA-S9-ffieet-staRaaPS-~RaePWP~t~R§ 
Pe~~~Pe~Rts~ 

3~--fRvest~Rts-ey-tRe-se~apate-aeee~Rt~ 
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aT--Ne-sate;-eMehaA§e;-eF-e~heF-~PaAsfep-ef-asse~s-may-ae-maae 
By-aA-~AS~PeF-SP-aAy-ef-~~s-aff~t~a~es-ae~weeA-aAy-ef--~~5 
se~aPa~e--aeee~A~s-eF-ae~weeA-aAy-e~heF-~Aves~ffieA~-aeee~R~ 
aRa-eAe-eF-meFe-ef-~ts-se~aFa~e-aeee~A~s-~Atesst 

~±1--fA--ease--ef-a-tFaAsfeP-~A~e-a-se~aPa~e-aeee~A~;-s~eh 
~PaRsfep-~s-maae-se+e+y-~e-es~aa+~sh-~he--aeee~Rt--eF 
~e-s~~~eP~-~he-e~ePa~~eA-ef-~he-~e+~e~es-w~~A-Fes~ee~ 
~e-~he-se~apa~e-aeee~At--~e--wh~eh--~he--~PaAsfeP--~s 
maaet-aAa 

~21--S~eh--~PaAsfeP;--whe~ReP--~A~e--eP--fPem--a--se~aPa~e 
aeee~R~;-~s-ffiaae-ay-a-~PaAsfep--ef--easht--8~~--e~heF 
asse~s---may---ae--~PaAsfePPea--~f--a~~Pevea--ay--~Re 
eemm~ss~eAeP-~A-aavaAeeT 

BT--Asse~s--a++eea~ea--~e--a--vaP~aa+e-+~fe-~RS~PaAee-se~aPate 
aeee~A~-sha++-ae-he+a-~A--eash--eP--~Aves~ffieA~s--hav~A§--a 
FeaseAaa+y--aseep~a4Aaa+e--maPke~--~P4eeT--FeP-~~P~eses-ef 
th4s-s~aaivisieA;-eA+y-~he-fe++ew~A§-sha++--ae--eeAsiaePea 
!iAvestffieA~s--haviAg--a--FeaseAaa+y--aseeP~aiAaa+e--maFke~ 
~Fieellt 

~!t--tieAs--~A--faveP--ef--~he--iAs~PeP--a§aiAs~--se~aPa~e 
aeee~A~--~e+iey--PesePves--Pes~+~iRg--fFeffi---~se---ay 
~e+ieyhe+aeFs-ef-eash-va+~esT 

~2t--5ee~Pi~ies--+is~ea--aAa--~Paaea-eA-~he-New-¥eFk-s~eek 
eMehaA§e;-~he-AmePieaA-s~eek--eMehaA§e;--eP--PegieAat 
s~eek--eMehaAges--eF--s~eeessePs--te--s~eh--eMeAaA§es 
haviAg-the-saffie-eP-simitaP-~~a+ifieatieRST 

~3t--5ee~Pities--+istea--eA--the--AatieAa+--asseeiatieR-ef 
see~Pities-aeatePs-aAA~a+-~~etatieAs-systeffiT 

~4t--5haPes--ef--aA-iRvestmeRt-ee~aAy-Fe§istePea-~~Ps~aAt 
te-the-fAvestmeAt-6effi~aAy-Aet-ef-±949T--WhePe-s~eh-aA 
iAvestmeAt--eeffi~aAy--iss~es--aeek--shaPes--iA-tie~-ef 
shaPe-eeF~ifieates;-s~eh-aeek-shapes-sha++-ae--aeeffiea 
te-ae-aae~~a~e-eviaeRee-ef-ewAeFshi~T 

~5t--9a+iga~ieAs--ef--eP--§~aPaAteea--ay-the-~Ai~ea-5~a~es 
gevePAffieR~;-the-6aAaaiaA-gevePAffieR~;--aAy--s~ate;--eP 
m~Riei~a+i~y--eP-gevePAffieA~a+-s~aaivis~eA-ef-a-s~ateT 

~6t--6effiffiePeia+-~a~eP-iss~ea-ay-a~siAess-eeP~ePa~ieAs-wheA 
~he-~e~a+-ef-s~eh-~a~eP--iss~ea--ay--the--eeP~ePa~ieA 
aees--Aet--eMeeea-iA-Vat~e-a-g~aFaRteea-SRSPt-tiAe-ef 
ePeai~-ay-a-aaAkT 

~7t--6ePtifiea~es---ef---ae~esi~---iss~ea---ay---fiRaAeia+ 
iAsti~~~ieAs-~he-ae~esits-ef-w~ieh-aPe-iAs~pea-ay-the 
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feaeFat--ae~es~t-~RS~FaRee-eeF~eFat~eR-eF-tRe-feaeFat 
sav~R§S-aR8-teaR-~Rs~FaRee-eeF~eFat~eR~ 

t8~--New--eeRa--eF--aeet--~ss~es--wR~eR--may-FeaseRa8ty-ee 
ex~eetea-te-ee-t~stea-eR-aR-exeRaRge-Fe§~tatea-ey-tRe 
See~F~t~es-ExeRaRge-Aet-ef-±934~ 

e~--Netw~tRstaRS~Rg---aRy---etReF--~Fev~s~eR--ef--taw--eF--tRe 
~Fev~s~eRs--ef--s~ea~v~s~eR--8;--assets--atteeatea--te---a 
vaF~aete--t~fe--~Rs~FaRee--se~aFate--aeee~Rt--sRatt-Aet-ee 
~Rvestea-~At 

t±~--bemmea~t~es-eF-eemmea~ty-eeRtFaets~ 

t2~--P~t-aA8-eatt-e~t~eRs-eF-eeme~Rat~eAs-ef-s~eR-e~t~eRs~ 

t3~--SReFt ~ sates~ 

t4~--P~FeRases-eA-maF§~Rs~ 

tS~--tetteF-eF-FestF~etea-steek~ 

t6~--~R~ts--eF--etReF-ev~aeRees-ef-ewAeFsR~~-ef-a-se~aFate 
aeee~At-ef-aAetReF-~RS~FeF;-exee~t--tRese--Feg~steFea 
~A8eF-tRe-tAvestmeRt-be~aAy-Aet-ef-±94Q~ 

t7~--Reat--estate--etReF--tRaR--sRaFes--ef--a--Feat-estate 
~AvestmeRt-tF~st~ 

4~--t~m~tat~eAs-eA-ewReFSR~~~ 

a~--A--vaF~aete--t~fe--~RS~FaRee--se~aFate--aeee~At--sRatt-Aet 
~~FeRase--eF--etReFW~se--ae~~~Fe--tRe--see~F~t~es--ef--aRy 
~ss~eF;--etReF--tRaA-see~F~t~es-~ss~ea-eF-g~aFaAteea-as-te 
~F~Re~~at--aRa--~RteFest--ey---tRe---~A~tea---States;---~f 
~mmea~atety--afteF--s~eR-~~FeRase-eF-ae~~~s~t~eR-tRe-vat~e 
ef-s~eR-~RvestmeRt;-tegetReF--w~tR--~F~eF--~RvestmeRts--ef 
s~eR--se~aFate-aeee~Rt-~A-s~eR-see~F~ty-vat~ea-as-Fe~~~Fea 
ey-tRese-Fe§~tat~eAS;-W9~t8--exeeea--teR--~eFeeRt--ef--tRe 
vat~e---ef--tRe--assets--ef--tRe--se~aFate--aeee~Rt~---tRe 
eemm~ss~eAeF-may-wa~ve-tR~s-t~m~tat~eR-~R-wF~t~R§--~f--tRe 
eemm~ss~eReF--8et~eves--s~eR--wa~veF--w~tt--Ret-FeR8eF-tRe 
e~eFat~eA-ef-tRe-se~aFate-aeee~Rt-RalaFae~s-te-tRe--~~e+~e 
eF-tRe-~et~eyRetaeFs-~R-tR~s-state~ 

a~--Ne--se~aFate--aeee~Rt--sRatt-~~FeRase-eF-etReFW~se-ae~~~Fe 
tRe-vet~Ag-see~F~t~es-ef-aRy-~ss~eF-~f-as-a-FeS~tt-ef-s~eR 
ae~~~s~t~eR--tRe-~AS~FeF-aRa-~ts-se~aFate-aeee~Ats;-~R-tRe 
aggFegate;-w~t+-ewA-~Fe-tRaA-teR--~eFeeRt--ef--tRe--teta+ 
~ss~ea--aR8--e~tstaA8~R§-vet~A§-see~F~t~es-ef-s~eR-~ss~eF~ 
tRe-eemm~ss~eReF-may-wa~ve-tR~s-t~m~tat~eR-~R--wF~t~R§--~f 
tRe--eemm~ss~eAeF-eet~eves-s~eR-wa~veF-w~tt-Ret-FeRSeF-tRe 
e~eFat~eR-ef-tRe-se~aFate-aeee~Rt-RalaFae~s-te-tRe--~~e+~e 
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eF--~Re--~e+~eyRel8eFs--~A--~R~s--s~a~e--ep-jee~aF8t~e-~Re 
tA8e~eA8eR~-e~eFa~teA-ef-~Re-tss~eF-ef-s~eh-see~F~~tesT 

eT--the-~eFeeA~a§e-+~mt~a~teA-s~eetf4e8-4R-s~88~vtsteA-a-sha++ 
Re~-8e-eeRs~F~e8-~e-~Fee+~8e-~Re-tRves~meR~-ef-~Re--asse~s 
ef--se~aFate--aeee~R~s--4R--sRaFes-ef-tRves~meR~-eem~aR4es 
Fe§~s~eFe8-~~Fs~aR~-~e-~he-fRves~meA~-Ge~aRy-Ae~-ef--±94Q 
4f---~Re--4Aves~meA~s--aA8--4Aves~meA~--~e+~e4es--ef--s~eR 
tAves~meA~--ee~aR4es--eem~+y---s~8s~aR~~a++y---w~~R---~Re 
~Fev4s~eRs--ef--s~8seet~eR-3-aA8-etReF-a~~+4ea8+e-~eF~teRs 
ef-~Rts-seetteRT 

5T--Va+~at4eA--ef--asse~s--ef--a--vaFta8+e-+4fe-4Rs~FaRee-se~aFate 
aeee~RtT 

aT--fRves~meRts--ef--~Ae--se~aFate--aeee~R~-sRa++-8e-va+~e8-a~ 
~RetF-maFke~-va+~e-eR-~Ae-8a~e-ef-va+~a~4eRT 

t±i--MaFke~-va+~e-feF-4Rves~meRts-~Fa8e8-eR-~Ae-Feee§Rt~e8 
eMeRaR§es-meaAs-~Re-+as~-Fe~eFte8-sa+e-~F4ee--eR--~Re 
aa~e-ef-vat~a~tSAT·-ff-~ReFe-Ras-8eeR-Re-sate-eR-~Ra~ 
8a~e;-~Re-maFke~-vat~e-meaAS-tRe--last--Fe~eF~e8--848 
~~etat~eR-eR-~Re-8a~e-ef-va+~a~teAT 

t2t--MaFket--va+~e--feF-4RvestmeR~s-+4s~ea-eR-tAe-Rat4eRa+ 
assee4a~4eR-ef-see~F4~4es-8ea+eFs--aRR~a+--~~eta~4eRs 
system-meaRs-~Re-+as~-Fe~FeseR~a~tve-848-~~e~a~teR-eR 
~Ae-va+~a~teR-8a~eT--ff-aR-4RvestmeRt--eeases--te--8e 
+4stea--8~t--eeR~~R~es-~e-8e-tFa8ea-eveF-~Re-eeYRteF; 
~~-sRa++-8e-va+~e8-a~-~Re-+ewes~-848-~~e~at4eR-as--~~ 
a~~eaFs-eR-~Re-Ra~4eRat-~~e~at4eA-8~Fea~-shee~sT 

t3t--ff-~Re-va+~at4eR-8ate-FefeFFe8-~e-4R-~aFa§Fa~As-±-aR8 
2--~s--a--8ay--wReR--~Re--eMeRaRge--eF--~Ae--Ra~4eRa+ 
assee4a~~eR--ef--see~F~~4es-8ea+eFs-aAR~a+-~~eta~4eRs 
system-4s-Re~-e~eA-feF-8~s4Ress;-~Re--va+~a~4eR--aa~e 
sRa++~-8e--~Re--+as~--8a~e--wReR--tRe-eMeRaRge-eF-~Re 
Ra~4eRa+-assee4a~4eR--ef--see~F4~4es--8ea+eFs--aAR~a+ 
~~e~a~4eRs-system-was-e~eR-feF-8~s4RessT 

8T--ff--aR--4Rves~meRt-eeases-~e-8e-~Fa8e8;-4~-sRa++-8e-va+Ye8 
a~-fa4F-va+~e-as-8eteFm4Re8-4A-gee8-fa4~A--8y--eF--a~--~Re 
84Feet~eR-ef-~Re-8eaF8-ef-a4Fee~eFs-ef-~Re-~RsYFeF-8Y~-Re~ 
4R-eMeess-ef-~Ae--tas~--Fe~eF~e8--848--~Ye~a~4eRT·--W4tR4R 
~R~F~y--aays!--Re~4f4ea~4eR-ef-eessat~eR-ef-~Fa84Rg-ef-aRy 
4Rves~meR~--sRa++--8e--Fe~eFte8--8y--~Ae--4Rs~FeF--te--~Re 
4Rs~FaRee--eemm4ss4eReF--ef--tRe--s~a~e-ef-8em4e4+e-ef-~Re 
4Rs~FeFT·-S~eR--eemm4ss4eReF--sRa++--w~tR4R--a--FeaseRa8+e 
~eF4e8--ef--~4me--8e~eFm~Re--tRe--me~Re8--ef--va+~at4eR-eF 
8ts~es4~teR-ef-s~eA-4RvestmeR~T 

6T--Se~aFa~e-aeee~R~-4Rves~meR~-~e+4eyT 
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a~--tRe--~RvestffieRt-~e+~ey-ef-a-se~aFate-aeee~Rt-e~eFatea-ay-a 
ae~est~€-~RS~FeF-f~teS-~RSeF-S~BS~V~S~eR-€-ef-S~BSeet~eR-2 
sRa++-Ret-ae-eRaRgea-w~tRe~t-tRe-a~~Feva+-ef-tRe-~RS~FaRee 
ee~~ss~eReF~ 

a~--W~tR-Fes~eet-te-eRaRges-ef-~Rvest~eRt-~e+~ey-feF-WR~eR-tRe 
ee~~ss~eReF-~~st-g~ve-tRe--ee~~ss~eReF!s--a~~Feva+;--tRe 
fe++ew~Rg-Feg~+at~eRs-sRa++-a~~tyf 

i±t--S~eR--a~~Feva+-sRa++-ae-aee~ea-te-ae-g~veR-s~Mty-aays 
afteF-tRe-aate-tRe-Fe~~est--feF--a~~Feva+--was--f~+ea 
w~tR---tRe---ee~~ss~eReF;--~R+ess--tRe--ee~~ss~eReF 
Ret~f~es-tRe-~Rs~FeF-aefeFe-tRe-eRa-ef-s~eR-s~Mty-aay 
~eF~ea--ef--tRe-ee~~ss~eReF!s-aete~~Rat~eR-tRat-tRe 
~Fe~esea--eRaRge--~s--a--~ateF~a+---eRaRge---~R---tRe 
~Rvest~eRt-~e+~ey~ 

i2t--±f-tRe-eRaRge-~s-aee~ea-~ateF~a+-ay-tRe-ee~~ss~eReF; 
tRe-ee~~ss~eReF-sRa++-a~~Feve-s~eR--eRaRge--eR+y--~f 
tRe--ee~~ss~eReF-aeteF~~Res;-afteF-a-~~a+~e-ReaF~R§; 
tRat-tRe-eRaRge-aees-Ret-a~~eaF--aetF~~eRta+--te--tRe 
~RteFest-ef-tRe-~e+~eyRe+aeFs-ef-tRe-~Rs~FeF~ 

i3t--At~-+east--tR~Fty--aays--~F~eF--te-aRy-~~a+~e-ReaF~R§ 
~RaeF-~apagFa~R-2;-tRe-~Rs~FeF-sRa++-~a~+-a-Ret~ee-te 
eaeR--~e+~eyRe+aeF--aRa-te-tRe-~Rs~FaRee-ee~~ss~eReF 
ef-eaeR-state-~R-wR~eR--tRe--affeetea--vaF~aa+e--+~fe 
~RS~FaRee--~e+~e~es-aFe-ae~R§-se+a~--tRe-Ret~ee-sRa++ 
aeseF~Be-tRe-~Fe~esea-eRaRge--~R--~RVeStffieRt--~et~ey; 
+~st--tRe--FeaseRs--tReFefeF;--aes~gRate-tRe-aate-aRa 
~+aee-ef-tRe-~~a+~e-ReaF~R§;-~Rfe~-tRe--~e+~eyRe+aeF 
ef-tRe-~Feeea~Fes-te-ae-fe++ewea-~R-ee~eRt~R§-eR-tRe 
eRaRge;-aRa-aeseF~ae-tRe-eeRa~et-ef-tRe-ffieet~R§~--ARy 
s~eR--Ret~ee--sRa++--ae--~R--a--fe~--a~~Fevea-ay-tRe 
ee~~ss~eReF~ 

i4t--W~tR~R--S~Mty--aays--afteF--s~eR--~~Bt~e-ReaF~R§;-tRe 
ee~~ss~eReF-~~st-a~~Feve-ep-aeRy-tRe-~Fe~esea-eRaRge 
~R-~RvestffieRt-~e+~ey~ 

iSt--SRe~+a-aRy-~e+~eyRe+aep-eajeet-te-tRe-~Fe~esea-eRaRge 
aRa-tRe-eRaRge-~s-a++ewea-ay--tRe--ee~~ss~eReF;--tRe 
eajeet~Rg--~et~eyRetaeF--SRatt--ae--g~veR--tRe-e~t~eR 
w~tR~R-s~Mty-aays-ef-Ret~f~eat~eR-te-tRe-~e+~eyRe+aeF 
ef--tRe--a~~Feva+-ay-tRe-ee~~ss~eReF-ef-s~eR-eRaRge; 
ef--eeRveFt~R§;--w~tRe~t--ev~aeRee--ef--~RS~Faa~+~ty; 
~RaeF--eRe--ef--tRe--fe++ew~Rg--e~t~eRs;--te--a-f~Mea 
aeRef~t-t~fe-~RS~FaRee-~et~ey-~ss~ea-ay--tRe--~RS~FeF 
eF-aR-aff~+~atef 

tat--A--eeRveFs~eR--as-ef-tRe-eF~§~Ra+-~ss~e-age-te-a 
~e~ReRt-fe~-ef-+~fe-~RS~FaRee;-aasea--eR--tRe 
~Rs~pep!s-~Fe~~~~-Fates-feF-f~Mea-+~fe-~RS~FaRee 
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a~-~Re-eF~§~Aat-~ss~e--age;--feF--aA--ame~A~--ef 
~AS~FaAee-Ae~-exeeea~A§-~Re-aea~R-BeAef~~-ef-~Re 
vaF~aste-t~fe-~AS~FaAee-~et~ey-eA--~Re--aa~e--ef 
eeAveFs~aA~---ff--~Re-easR-vat~e-ef-~Re-vaF~aste 
t~fe-~AS~FaAee-~e+~ey-exeeeas-~Re-easR-vat~e--ef 
~Re--f~xea-+~fe-~As~FaAee-~e+~ey;-~Re-a~ffeFeAee 
sRatt-se-~a~a-~e-~Ae-~e+~eyRe+aeF~--ff-~Re--easR 
vat~e-ef-~Ae-f~xea-+~fe-~As~FaAee-~et~ey-exeeeas 
~Re-easR-vat~e-ef-~Re--vaF~aste--t~fe--~AS~FaAee 
~et~ey;--~Re--a~ffeFeAee--sRa++--se--~a~a-sy-~Re 
~et~eyRetaeF~ 

t8t--5~FFeAaeF--ef-~Ae-vaF~a8te-t4fe-~AS~FaAee-~et~ey 
aAa-eeAveFs~eA-as--ef--~Re--a~~a~Aea--age--~e--a 
s~ss~aA~~at+y--ee~aFaste-~eFmaAeA~-feFm-ef-t~fe 
~AS~FaAee--feF--aA--ame~A~--ef---~As~FaAee---Ae~ 
exeeea~A§-~Re-exeess-ef-~Ae-aea~A-BeAef~~-ef-~Re 
vaF~aste-t~fe-~As~FaAee-~et~ey-eveFf 

{±1--f~s-easR-vat~e-eA-~Re-aa~e-ef-eeAveFs~eA-~f 
~Re--w~~AaFaw~A§·-~et~eyRetaeF--e+ee~s--~Re 
eaSA-S~FFeAaeF-8~~~8At-8F 

{2}--lRe-aea~R-seAef~~-~ayaste-~AaeF-aAy-~a~a-~~ 
~AS~FaAee---e~~~eA---~f---~Ae---w~~RSFaW~A§ 
~et~eyRetaeF-e+ee~s-s~eR-e~~~eA~ 

a~--lRe--~AS~FeF--may--aea~e~--eAty--~Re--fettew~A§--fFem--~Re 
se~aFa~e-aeee~A~f 

t±t--laxes---eF---FeseFves---feF---~axes--a~~F~B~~aste--~e 
~Aves~meA~-ga~As-aAa-~Aeeme-ef-~Re-se~aFa~e--aeee~A~~ 

t2t--Ae~~at--ees~-ef-FeaseAaste-sFekeFa§e-fees-aAa-s~m~taF 
S~Fee~-ae~~~S~~~SA-aAa-sates-ees~s--~Ae~FFea--~A--~Re 
~~FeRase-eF-sate-ef-se~aFa~e-aeee~A~-asse~s~ 

t3t--Ae~~aF~at+y--ae~eFm~Aea--ees~s--ef-~As~FaAee-t~as~+aF 
ees~st-aAa-~Re-Fe+ease-ef-FeseFves-eA-~Re-~eFm~Aa~~eA 
eF--~aF~~a+--s~FFeAaeF-ef-~Re-vaF~as+e-+~fe-~As~FaAee 
~e+~ey~ 

t4t--SRaFges-feF-~Aves~meA~-maAagemeA~-ex~eAses;-~Aet~a~A§ 
~A~eFAa+--ees~s--a~~F~B~~as+e---~e---~Re---~Aves~meA~ 
maAagemeA~--ef--asse~s--ef--~Re-se~aFa~e-aeee~A~;-Ae~ 
exeeea~A§-tRe-fe++ew~A§--~eFeeA~ages;--eA--aA--aAA~a+ 
sas~s;-ef-~Re-aveFage-Ae~-asse~-vat~e-ef-~Re-se~aFa~e 
aeee~A~--as--ef--~Re---aa~es---ef---va+~a~~eA---~AaeF 
s~sa~v~s~eA-e-ef-s~ssee~~eA-±~ 

258 



~a~--SeveRty-f~ve--~~R8Pe8tRs-~ePeeRt-ef-tRat-~ePt~eR 
ef-se~apate-aeee~Rt-assets-vat~ea--at--eP--~RaeP 
seveRty-f~ve-m~tt~eR-8ettaPst-aR8 

~8~--QRe-Aatf--~ePeeRt--ef--tRat--~ePt~eR-ef-se~aPate 
aeee~At-assets-vat~ea-~R-eMeess-ef--seveAty-f~ve 
m~tt~eA--8ettaPs-e~t-tess-tRaR-eAe-~~A8Pe8-f~fty 
ffi~tt~9R-S9ttaPSt-aR8 

~e~--~e~P-teRt~s--~ePeeRt-ef-tRat-~ePt~eR-ef-se~aPate 
aeee~At-assets-vat~ea-~R-eMeess-ef--eAe--R~R8Pe8 
f~fty-m~tt~eA-8ettaPs-e~t-tess-t~aA-fe~P-R~R8Pe8 
ffi~tt~9A-S9ttaPSt-aR8 

~8~--lR~Pty-f~ve--R~RaPeatRs--~ePeeRt-ef-tRat-~ePt~eR 
ef-se~aPate-aeee~Rt-assets-vat~ea-~R--eMeess--ef 
fe~P-A~R8Pea-m~tt~eR-8ettaPs-e~t-tess-t~aR-e~§Rt 
R~R8Pe8-m~tt~eR-8ettaPst-aR8 

~e~--lRPee-teAtAs-~epeeRt-ef-tRat-~ePt~eR-ef-se~aPate 
aeee~Rt-assets-vat~e8-~R-eMeess-ef-e~gRt-R~R8Pe8 
m~++~eA-ae++aPs~ 

~6~--A--eRaP§e;--at--a-Pate-s~ee~f~ea-~R-t~e-~e+~ey-Ret-te 
eMeeea-eRe-Aatf-~ePeeRt-~eP-yeaP--fep--mePta+~ty--aAa 
eM~eRse-g~aPaRtees~ 

s~--AAy-eRaPges-aga~Ast-t~e-se~apate-aeee~Rt-maae-ey-e~tReP-aR 
aff~+~ate-ef-tRe-~As~PeP-eP-aR-~Raff~+~atea-f~Aa-sRat+--se 
eeAs~aePea-~aPt-ef-tRe-eRaP§es-+~m~tea-sy-~aPa§Pa~Rs-4-aAa 
6-ef-s~ea~v~s~eR--a~---AAy--eRaP§e--aga~Rst--t~e--se~aPate 
aeee~Rt;--eMe+~a~A§--taMes;--sRatt--Ret-vaPy-~A-aeeepaaRee 
w~tR-tRe-a~ffePeRee-eetweeR-tAe-~RvestmeRt-~epfePmaRee--ef 
tAe-se~aPate-aeee~At-aR8-aRy-~R8eM-ef-see~P~t~es-~P~ees-eP 
etAeP-meas~Pe-ef-~AvestmeRt-~epfeFmaRee~ 

8~--StaASaPSS-ef-eeR8~et~--~YePy-~RS~PeP-Seek~R§-a~~P9Yat-te-eRteP 
~Rte-tAe-vaP~aete-+~fe-~Rs~PaRee-e~s~Ress-~R-t~~s-state--sRa++ 
aae~t-ey-fePmat-aet~eA-ef-~ts-eeapa-ef-8~peetePS-aR8-f~te-w~tR 
tAe-eemm~ss~eReP-a-wP~tteR-statemeRt-s~ee~fy~R§-t~e--staRaaPas 
ef-eeR8~et~ef-tAe-~RS~PeP;-~ts-eff~eePs;-8~PeetePs;-e~+eyees; 
aRa-aff~+~ates-w~tR-Pes~eet-te-~RvestmeRts--ef--vaP~as+e--t~fe 
~As~PaRee---se~apate--aeee~Rts--aRa--vaP~aete--+~fe--~Rs~PaRee 
e~ePat~eRs~--s~eA-staRaaPas-ef-eeRa~et-sRat+-se-s~Aa~A§-eR-tAe 
~Rs~PeP--aRa--tRese--te--wAem--~t-PefePs-aRa-m~st-eeRta~R-at-a 
m~R~m~m-tRe-~tems-eeAta~Rea-~R-s~ea~v~s~eR-e-ef-s~eseet~eR--9~ 

a~--R~+es--~RaeP--aAy--~Pev~s~eR-ef-tRe-~RS~PaRee-taws-ef-t~~s 
state-eP-aAy-Peg~+at~eR-a~~t~eaete--te--tRe--eff~eePs--aRa 
S~PeetePs-ef-~RS~PaRee-eem~aR~es-w~tR-Pes~eet-te-eeRft~ets 
ef-~RtePest-sAa++-atse-a~~+y-te-meffiBePs--ef--aAy--se~aPate 
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aeee~At!s--eemm~ttee-eP-etAeF-s~m~taF-seay~--Na-eff~eeF-aP 
a~Feetep-ef-s~eR-eam~aAy-AeP-aAy-memeeF--ef--aRy--maAa§~A§ 
eemm~ttee--eF--seay--ef--a--se~aPate-aeee~At-sAat+-Feee~ve 
S~Feetty--eP--~AS~Peetty--aAy--eemm~ss~aA--aP--aAy---atAeP 
ea~eAsat~eA--w~tA--Fes~eet--te--tAe--~~PeAase--ep-sate-ef 
assets-af-s~eA-se~aPate-aeea~At~--+Ae-saaFa--ef--a~FeeteFs 
ef---tAe---~RS~PeP--sAatt--se--Pes~aAs~s+e--feP--a++--aets 
eaAeePR~R§-tAe-se~aPate-aeea~At~ 

s~--~Atess--atAePW~se--a~~Fevea-~A-WP~t~A§-By-tRe-eamm~ss~eAeP 
~A-aavaRee-ef-tRe-tPaAsaet~eA;-w~tA--Pes~eet--te--vaP~aste 
+~fe--~As~PaAee-se~apate-aeea~Ats;-aA-~RS~PeP-eP-aff~+~ate 
tRePeef-sAatt-Aat+ 

i~t--Se++--te--eF--~~PeAase-fPem-aAy-s~eA-se~aPate-aeee~At 
estas+~sAea-sy-tAe-~As~PeF-aAy--see~P~t~es--ap--atAeP 
~Pe~eFty;---atReP---tAaA---vaP~as+e---+~fe--~RS~PaAee 
~e+~e~es~ 

{2t--P~PeAase--eF--a++ew--ta--se--~~FeAasea--feF--aAy-s~eA 
se~apate-aeee~At-aAy-see~P~t~es-ef-wA~eA-tAe--tAS~PeF 
aP-aA-aff~+~ate-~s-tAe-tss~eP~ 

{3t--Aeee~t--aAy-eam~eAsatteA;-atAeF-tAaR-a-Fe§~taP-sa+aPy 
eP-wages-fPam-s~eA-tAS~PeF-aP-afftttate;-faF-tAe-sa+e 
eP--~~PeAase--ef--see~Ftt~es--te--eF--fPem--aAy--s~eA 
se~aFate-aeee~At-etAeP-tAaA-as-~Pav~aea-~A--~aFa§Fa~A 
3-ef-s~sa~vtstaA-e~ 

{4t--EA§age--tA--aAy--ja~At-tPaAsaetteA;-~aPt~et~attaA;-eP 
eammaA--~ASeFtaktA§··WRePeBy--sHeA--~ASHPeP---eP---aA 
aff~+~ate--~aPtte~~ates--w~tA-s~eA-a-se~aFate-aeee~At 
tR-aAy--tPaAsaet~aA--tA--WA~€A--SH€A--tAS~PeP--eP--aA 
aff~+~ate--esta~As--aA--aavaAta§e·-~A--tAe--~F~ee--eP 
~Ha+~ty--ef--tAe--~tem--~HPeAasea;--~A--tAe---seFv~ee 
Feee~vea;--eF--tA--tAe--east-ef-s~eA-seFv~ee-aAa-sHeR 
se~aFate-aeeeHAt-~s-atsaavaAtagea--~A--aAy--af--tAese 
Pes~eets-sy-tAe-same-tFaRsaet~aR~ 

{st--BeFPew--maRey--eP--seeHP~t~es--fFem-aAy-sHeA-se~aFate 
aeeeHAt-atAeP-tAaA-~AaeF-a-~at~ey-teaA-~Pav~s~eA~ 

e~--Na--~Fev~s~aA--ef--tA~s--seet~eR--sAa++--se--eeAstFHea--ta 
~PeA~B~tt 

{lt--+Ae---~AvestmeAt---ef---se~aPate--aeeeHRt--assets--tR 
seeHF~t~es-~ssHea-sy-aAe-aF-mepe-~AvestmeAt-ee~aR~es 
Feg~steFea--~~PsHaAt-ta-tAe-fRvestmeAt-Ge~aAy-Aet-ef 
~949-WR~€A-~S-S~8RS8Pea-ap-maAa§eS-By-tAe-~ASHPeP--ap 
aA---aff~+tate;---aAa---tAe---~aymeAt--ef--~AvestmeAt 
maAagemeRt-eF-aav~seFy-fees-eA-s~eA-assets~ 
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t21--l~e-eems~Aat~eA-ef-eFaeFs-feF-t~e-~~Fe~ase-eF-sa~e-ef 
see~F~t~es-feF-t~e-~AS~FeF;-aA-aff~~~ate-t~eFeef;-aAy 
se~aFate--aeee~Ats;-eF-aAy-eAe-eF-meFe-ef-tRem;-wR~eR 
~s-feF-tRe~F-m~t~a~-seAef~t-eF-eeAveA~eAee-se-~eA§-as 
aAy--see~F~t~es--se--~~FeRasea-eF-t~e-~Feeeeas-ef-aAy 
sa~e-tReFeef-aFe-a~~eeatea-ameA§-t~e-~aFt~e~~aAts--eA 
seme--~FeaeteFm~Aea--sas~s-eM~Fessea-~A-wF~t~A§-w~~eR 
~s-aes~§Aea-te-ass~Fe-t~e-e~~~tas~e-tFeatmeAt-ef--a~~ 
~aFt~e~~aAts~ 

t31--AA--~AS~FeF--eF--aA--aff~~~ate--te-aet-as-a-9FekeF-eF 
aea~eF-~A-€9AAeet~eA-W~t~-t~e-sa~e-ef--see~F~t~es--te 
eF---sy---s~e~---se~aFate---aeee~At~----HeweveF;--aAy 
eemm~ss~eA;-fee;--eF--Fem~AeFat~eA--e~aF§ea--tReFefeF 
s~a~~--Aet--eMeeea--tRe--m~A~m~m--sFekeF~s-eemm~ss~eA 
estas~~s~ea-feF-aAy-s~e~-tFaAsaet~eA-sy-aAy--Aat~eAa~ 
see~F~t~es--eMe~aA§e--t~Fe~§~--w~~e~-s~e~-tFaAsaet~eA 
ee~~a-se-effeetea-eF-s~e~-e~aF§es-~Feva~~~A§--~A--t~e 
eFa~AaFy--ee~Fse--ef--s~s~Aess-~A-t~e-eemm~A~ty-w~eFe 
s~e~-tFaAsaet~eA-~s-effeetea~ 

t41--lRe--FeA8eF~A§-ef-~AvestmeAt-maAa§emeAt-eF-~AvestmeAt 
aav~S8Fy-seFv~ees-sy-aA-~AS~FeF-9F-aff~~~ate;--f9F--a 
fee;-s~sjeet-te-t~e-~Fev~s~eAs-ef-t~~s-seet~eA~ 

a~--t~e--eemm~SS~9AeF--may;--~~8A--t~e--WF~tteA--Fe~~est-ef-aA 
~AS~FeF-eF-aA-aff~~~ate;-a~~Feve-a-~aFt~e~~aF--tFaAsaet~eA 
eF--seF~es--ef-~Fe~esea-tFaAsaet~eAs-w~~e~-we~~a-etReFW~se 
se-~Fe~~B~tea-~ASeF--S~Ba~v~s~eA--B--~f--t~e--eemm~ss~eAeF 
aeteFm~AeS--S~e~--tFaAsaet~eA-~S-A9t-~Afa~F-9F-~Ae~~~tas~e 
te--~eFseAs--affeetea--~AaeF--t~e--e~Fe~mstaAees--ef--s~eR 
tFaAsaet~eAs~ 

19~--tAvestmeAt-aav~seFy-seFv~ees-te-a-se~aFate-aeee~At~ 

a~--AA-~AS~FeF-SRa~~-Aet-eAteF-~Ate-a-eeAtFaet-~ASeF-W~~e~-aAy 
~eFSSA--~ASeFtakes;--feF--a--fee;--te--Fe§~~aF~y---f~FA~SR 
~AvestmeAt--aav~ee--te--s~e~--~AS~FeF--w~t~-Fes~eet-te-~ts 
se~aFate-aeee~Ats-ma~Ata~Aea-feF-vaF~as~e--~~fe--~AS~FaAee 
~e~te~es-~A~esst 

tl1--l~e--~eFseA-~Fev~a~A§-s~e~-aav~ee-~s-Fe§tsteFea-as-aA 
tAvestmeAt-aav~seF-~AaeF-t~e-tAvestmeAt-Aav~seFs--Aet 
ef-l949t-aAa 

t21--lRe--~AS~FeF--~as--f~~ea--w~t~--t~e--eemmtssteAeF-aAa 
eeAt~A~es-te-f~~e-aAA~a~~y-t~e-fe~~ewtA§--~AfeFmat~eA 
aAa-statemeAts-eeAeeFA~A§-t~e-~Fe~esea-aav~seFt 

ia1--lRe---Aame---aAa--feFm--ef--eF§aA~~at~eA;--state 
eF§aA~~at~eA;--aAa--~ts---~F~Ae~~a~---~~aee---ef 
s~stAess~ 
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t8}--:rl:le---Raftles---af!el--aeleiFesses--ef--~t:s--f3aFt:ReFs; 
eff~eeFS;--ei~FeeteFS;--aREI--J3eFSSRS---J3eFfeFm~fl§ 
s~m~taF--f~Ret:~eRs--eF;--~f--s~el:l--aR-~RvestmeRt 
aelv~seF-ae-aR-~REI~v~el~a+;-ef-s~eR-~AEI~v~el~a+~ 

te}--A--wF~tteA--staAelaFEI--ef--eeREI~et:--eemf3tY~A§--~A 
s~estaRee-w~tR-tRe-Fe~~~FemeRts-ef-s~aseet~eR--8 
wl:l~el:l-l:las-aeeR-aeleJ3teel-ay-tRe-~RvestmeRt-aelv~seF 
aREI-~s-aJ3J3t~eaa+e-te-tl:le-~Rvest:meRt-aelv~seF;-~ts 
eff~eeFs;-EI~FeeteFs;-aREI-aff~+4ates~ 

telt--A--statemeRt·J3Fev4eleel-ay-tl:le-J3FSJ3eseel-aelv~seF-as 
te-wl:letReF-tl:le-aelv~seF-eF-aRy-J3eFseR--assee~ateel 
tl:leFewHI:I+ 

f±}--Has--aeeR-eeRv4eteel-w~tR~A-teR-yeaFs-ef-aRy 
fe+eAy-eF-m4selemeaReF-aF~StR§-e~t--ef--s~el:l 
J3eFseR!s--eeREI~et-as-aA-emf.:Jteyee;-sa+esmaR; 
eff4eeF;--eF--E14FeeteF--ef---aR---~AS~FaRee 
eemf3aAy;--a--aaAk;--aR--tRS~FaRee--ageRt;-a 
see~F4t4es---aFekeF;---eF---aR---4RvestmeAt 
aelv4seF;-4Rve+v~R§-emse%%temeRt;-fFa~el~+eAt 
ESAVeFStSA;-SF-mtSaJ3J3FSJ3F~at~eA-ef·f~ReiS-SF 
see~F4t4es;--eF--4Rve+v4Ag-tl:le-v4e+at~eA-ef 
seet~eRs-±34±;-±342;-eF-±343-ef-ttt+e-±8-ef 
tl:le-~R~teei-States-Seelet 

{2}--Has- --seeR-- -J3eFmaAeRUy-- -eF-- -temf.:JeFaF~ +y 
eR3e~Reel-ay-eFEieF;-3~elgmeAt;-eF--EieeFee--ef 
aRy--ee~Ft--ef--eemJ3eteRt-j~F~sel4et4eR-fFem 
aet4Rg---as----aR----4RvestmeRt----aelv4seF; 
~AeleFWF~teF;--BFekeF;--SF--eleateF;-eF-aS-aR 
aff4+4ateei-J3eFseR-eF-as-aR-emJ3teyee-ef--aAy 
tRvestmeRt---eemJ3aAy;--BaRk;--eF--~RS~FaRee 
eemf.:JaRy;-eF-fFem-eA§a§~R§-tR-eF--eeRttR~tR§ 
aRy--eeREI~et-eF-J3Faet4ee-tR-eeRReet~eR-wttR 
aAy-s~el:l-aet4v4tyt 

{3}--Has---seeA---fe~REI---ay--feeleFa+--eF--state 
Fe§~+ateFy-a~tAeFtt4es--te--l:lave--w4++f~++y 
v4e+ateel---eF---I:Ias---aekRew+eelgeel--w4++f~+ 
v4e+at4eR-ef-aRy-J3Fev4steR--ef--feeleFa+--eF 
state--see~Ftt4es--+aws--eF-state-tRS~FaRee 
+aws-eF-ef-aAy-F~te-eF-Feg~+atteR-~REieF-aRy 
s~el:l-+awst-eF 

{4}--Has--aeeA--eeAs~Feei;--EieRteel--aR-tAvestmeRt 
aelv4seF-Feg4stFat4eR;-Rael-a-Fe§tstFat4eR-as 
aR-4RvestmeRt-aelv4seF-Fevekeel-eF-s~sJ3eREieel; 
eF-aeeR--aaFFeel--eF--s~sJ3eREieel--fFem--se4R§ 
assee4ateel--w4tl:l--aA--4AvestmeRt-aelv~seF-ay 
eFEieF--ef--feeleFa+--eF---state---Feg~+ateFy 
a~tReF~ttest-aREI 
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t3~--s~eR-~AvestmeAt-aav~sePy-eeAtPaet-sRatt-8e-~A-wP~t~Ag 
aAa-~Pev~ae-tRat-~t-may-ee-tePm~Aatea-ey-tRe--~As~PeP 
w~tRe~t--~eAatty--te--tRe--~AS~FeF--eF--tRe--se~aFate 
aeee~At-~~eA-Ae-meFe-tRaA-s~xty-aays--wF~tteA--Aet~ee 
te-tRe-~AvestmeAt-aav~seF~ 

a~--fRe--eeffiffi~SS~eAeF--ffiay;--afteF--Aet~ee-aAa-e~~ept~A~ty-feF 
ReaF~Ag;--ey--eFaeF--Fe~~~Fe--s~eR---~AvestmeAt---aav~sePy 
eeAtFaet--te--ee--tePm~Aatea--~f--tRe--eemm~ss~eAeP--aeems 
eeAt~A~ea-e~eFat~eA-tReFe~AaeF--te--ee--RazaFae~s--te--tRe 
~~Bt~e-eP-tRe-~RS~PaAee-eem~aAy~s-~et~eyRetaeFs~ Repealed 
effective May 1, 1997. 

General Authority: N966-26~±-33-±7;-26~±-34-±l 
Law Implemented: N966-26~±-33;-26~±-34 

45-94-92-13. Information furnished to applicants for variable 
life insurance. AA-~AS~FeF-aet~veF~Ag-eF-~ss~~Ag-feF-aet~vePy--~A--tR~s 
state--aAy--vaF~aete--t~fe--~AS~FaAee--~et~e~es--sRatt--8et~veP--te--tRe 
a~~t~eaAt-feP-tRe-~et~ey;-aAa-eeta~A-a-wF~tteA-aekAewteagmeAt-ef-Feee~~t 
fFem--s~eR--a~~t~eaAt--ee~Ae~aeAt--w~tR-eF-~F~eP-te-tRe-exee~t~eA-ef-tRe 
a~~+~eat~eA;-tRe--~AfePmat~eA--eA~meFatea--~A--tRe--s~eseet~eA--te--tR~s 
seet~eR~---fRe-Fe~~~PemeRts-ef-tR~s-seet~eA-sRatt-ee-aeemea-te-Rave-eeeA 
sat~sf~ea-ey-tRe-aet~vePy-te-tRe-a~~t~eaAt-ef-a-~Fes~eet~s-~Aet~aea-~R-a 
Feg~stFat~eA---statemeAt---wR~eR---sat~sf~es--tRe--Fe~~~FemeAts--ef--tRe 
See~P~t~es--Aet--ef--1933--aAa--wR~eR--was--aeetaFea--effeet~ve--ey--tRe 
see~P~t~es--aAa--exeRaAge--eemm~ss~eR--te-tRe-exteAt-tRat-tRe-~Fes~eet~s 
eeAta~As-tRe-~AfePmat~eA-Fe~~~Fea-ey-tR~s-seet~eA~ 

±~--A-s~mmaPy-ex~taAat~eA;-~A-AeAteeRA~eat-tePms;-ef-tRe-~P~Ae~~a+ 
feat~Fes-ef-tRe-~e+~ey;-~Aet~a~Ag-a-aeseP~~t~eA-ef-tRe--maRReF 
~A--wR~eR--tRe--vaF~aete--eeAef~ts-w~+t-Pef+eet-tRe-~AvestmeAt 
ex~eP~eRee-ef-tRe--se~aFate--aeee~At--aAa--tRe--faetePs--wR~ER 
affeet-s~eR-vaF~at~eA~ 

2~--A--statemeRt-ef-tRe-~AvestmeAt-~e+~ey-ef-tRe-se~aFate-aeee~At; 
~Aet~S~R§f 

a~--A--aeseF~~t~eA-ef-tRe-~AvestmeAt-eejeet~ve-aAa-eP~eAtat~eA 
~RteRaea-feF-tRe-se~aPate-aeee~At-aAa-tRe-~P~Ae~~a+--ty~es 
ef-~AvestmeAts-~AteAaea-te-ee-maae~ 

a~--AAy--PeStP~et~eR-eF-t~ffi~tat~eAS-eA-tRe-ffiaAAeP-~A-WR~ER-tRe 
e~ePat~eAs-ef-tRe-se~aFate--aeee~At--aFe--~AteRaea--te--ee 
eeAa~etea~ 

3~--A--statemeRt--ef--tRe--Aet--~AvestmeAt--Pet~PA-ef-tRe-se~aPate 
aeee~At-feP-eaeR-ef-tRe-+ast-teA-yeaFs-feP-wR~eR-tRe--se~aPate 
aeee~At-was-~A-ex~steRee~ 

4~--A--statemeAt--aeseP~B~Ag;--as--aR-a~~Pex~mate-~ePeeAtage-ef-aA 
aAA~a+--gFess--~Fem~~m--feF--eaeR--~e+~ey--yeaF--aRa---as---aA 
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a~~PeM4~ate--e~~tva~eAt--teve~--~ePeeAtage--af-aA-aAA~a~-§Pess 
~Pe~4~~--feP--tRe--~tfe--ef--tRe--~e~tey;--a~~--se~~ssteA--eP 
e~~~va~eAt--~a~Ats-te-ee-~ata-te-a~~-ageAts-eP-etReP-~ePseAs 
as-a-Pes~+t-ef-tRe-~Pe~esea-sate--feP--tRe--~et~ey--yeaPs--feP 
wRteR--s~eA--~a~Ats--aPe--ta--ee--~aae~---As--~sea--~A--tR~s 
s~eseet~eR;-llee~~ss~eAsll-~eaAs-a++-~eAeys-aAa-etReP--va+~ae+e 
seAs~aePatteA;-~Aet~a~A§-B~t-Aet-+~~~tee-te-~P~~es-aAa-eeA~ses 
~a~e-e~Peet+y-eP-~Ae~Peet+y-te;--feP;--eP--eA--BeRa+f--ef--tRe 
se+~~Ag--ageAt--as--se~~eAsat~eA--feP--sePv~ees-~A-tRe-sa+e-ef 
vaP~ae+e-+~fe-~As~PaAee~ 

§~--A--state~eAt--ef-tRe-aAA~a+-taMes;-BPekePa§e-fees;-aAe-s~~~+aP 
eests;-aAa-tRe-eRaPges;-eM~Pessee--as--aA--aAA~a+--~ePeeAta§e; 
+ev~ee--agatAst-tAe-se~aPate-aeee~At-e~P~A§-tRe-~pev~e~s-yeaP~ 

6~--A--s~~aPy--ef-tRe-~etRee-ta-ee-~see-~A-va+~~A§-assets-Re+e-ey 
tRe-se~aPate-aeee~At~ 

7~--A--s~~aPy-ef-tRe-feaePat-~Aee~e-taM-ttae~+~t~es-ef-tRe-~e+~ey 
a~~+~eae+e--te--tRe--~As~Pea;--tAe--~e+~ey--ewAeP;---aRe---tRe 
BeAef~e~apy~ 

8~·-tf--tRe--a~~t~eaAt--~s--f~PAtSRee--~t~~StPat~eAs--ef--BeAef~ts 
~ayae~e-~AaeP--aAy--vaP~ae+e--+~fe--~As~PaAee--eeAtPaet;--s~eR 
~+~~stPat~eAs--sRa++--ee-~Pe~aPee-ey-tRe-~As~PeP-aAe-sRa+~-Aet 
~Ae+~ee-~Pe&eet~eAs-ef-~ast--~Avest~eAt--eM~eP~eAee--~Ate--tRe 
f~t~Pe---eP---atte~~tee---~Pea~et~eAs---ef--f~t~Pe--~Avest~At 
eM~eP~eAeet-~Pev~aee;-tRat-AetR~A§-eeAta~Aea-RePe~A--~PeR~B~ts 
~se--ef--Ay~etRet~sa+--ass~~ee--Pates--ef-Pet~PA-te-~+~~stPate 
~ess~e~e-+eve~s-ef-eeAef~ts-~f-~t--~s--~aae--s+eaP--tRat--s~eR 
ass~~ee-Pates-aPe-Ry~etRet~ea~-eA+y~ 

9~--A--~Pe~~AeAt--state~At--e~tReP--~A--eeAtPast~A§--ee+eP--eP-~A 
ee~efaee-ty~e-at-~east-fe~P-~6~RtS-taP§eP-tRaA-tRe--ty~e--s~~e 
ef--tRe--~aPgest-ty~e-~sea-~A-tRe-teMt-ef-aAy-~Pev~s~eA-eA-tRe 
~a§e;-~Pev~e~A§-~A-s~estaAee-tRe-fe++ew~A§-~Afe~at~eA~ 

lRe--~~P~ese--ef-tR~s-vaP~as+e-+~fe-~As~PaAee-~e+~ey-~s-te 
~Pev~ae-~As~PaAee-~Petest~eA--fep--tRe--eeAef~s~aPy--Ra~ee 
tRePe~A~---Ne--e+a~~--~s--~ee--tRat--tR~s--vaP~ae~e--~~fe 
~AS~PaAee-~e+~sy-~s-~A-aRy-way-s~~~+aP-eP-ee~~aPaete-te--a 
syste~t~s--~Aves~~eAt--~~aA--ef--a-~~t~a+-f~Aa~ Repealed 
effective May 1. 1997. 

General Authority: NQGG-26~±-33-±7;-26~±-34-±l 
law Implemented: NQGG-26~±-33-±§;-26~±-34-±l 

45-94-92-14. Applications for variable life insurance. lRe 
a~~~~eat~eA-feP-a-vaPtas+e-+~fe-~AS~PaAee-~e~~ey-sRatt-eeAta~A~ 

±~--A--~Pe~~AeAt--state~eA~-tRat-tRe-aeatR-eeAef~t-~ay-ee-vaP~aete 
aP-f~Mea-~AeeP-s~ee~f~ee-eeAa~t~eRs~ 
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2~--A--~Feffi~AeA~--s~a~effieA~--~Ra~--easR--va+~es--ffiay--~AEFease--eP 
Se€Fease-~A-a€€8FSaAEe-w~~R-~Re--eM~ep~eAEe--ef--~Re--se~aFa~e 
aeee~A~-{s~e5ee~-~e-aAy-s~ee~f~ea-ffi~A~ffi~ffi-§~aFaA~eest~ 

3~--Q~es~~eAs--aes~§Aea--~e--e+~e~~--~AfeFffia~~eA-wR~ER-eAae+es-~Re 
~As~FeF--~e--ae~eFffi~Ae--~Re--s~~~ae~+~~y--ef---vaF~ae+e---+~fe 
~AS~F~Aee--feF-~Re-a~~+~eaA~~ Repealed effective May 1, 1997. 

General Author;ty: N9SS-26~i-33-i7;-26~i-34-ii 
Law Implemented: N9SS-26~i-33-iS;-26~i-34-ii 

45-84-92-15. Reports to var;able l;fe ;nsurance pol;cyholders. 
AAy-~As~PeF-ae+~veP~A§--eP--~ss~~A§--feF--ae+~vePy--~A--~R~s--s~a~e--aAy 
vaF~ae+e--+~fe--~As~FaAee--~e+~e~es--sRa+t--ffia~+--~e--eaeR-vaF~ae+e-+~fe 
~AS~FaAee-~e+~eyRe+aeF-a~-~Re--~e+~eyRe+aep!s--+as~--kAewA--aaaPess--~Re 
fe++ew~A§-Fe~eP~st 

i~--w~~R~A--~R~F~y--aays--af~eF--eaeR-aAA~veFsaFy~ef-~Re-~e+~ey;-a 
s~a~effieA~-eF-s~a~effieA~s-ef-~Re--easR--s~FPeASeF--va+~e;--aea~R 
eeAef~~;--aAy--~aP~~a+-w~~RSFawa+-eP-~e+~ey-+eaA;-aAy-~A~eFes~ 
ERaP§e;--aAa--aAy--e~~~eAat--~aYffieA~s--a++ewea---~~Ps~aA~---~e 
s~esee~~eA-4--ef-see~~eA-45-94-92-19-~ASeP-~Re-~e+~ey-ee~~~ea 
as-ef-~Re-~e+~ey-aAA~veFsaFy-aa~e~---PFev~aea;--ReweveP;--~Ra~ 
s~eR--s~a~effieA~--ffiay--ee--f~FA~sRea-w~~R~A-~R~F~y-aays-af~eP-a 
s~ee~f~ea-aa~e-~A-eaeR-~e+~ey-yeaF-se-+eA§-as-~Re--~AfeFffia~~eA 
eeA~a~Aea--~RePe~A--~s--ee~~~ea--as--ef--a-aa~e-Ae~-ffieFe-~RaA 
feF~y-f~ve-aays-~F~eF-~e-~Re-ffia~t~A§--ef--s~eR--Ae~~ee~---tR~s 
s~a~effieA~-sRa++-s~a~e-~A-EeA~Fas~~A§-EeteP-eF-a~s~~AE~~ve-~y~e 
~Ra~;-~A-aeeeFSaAee-w~~R--~Re--~Aves~ffieA~--ex~eP~eAee--ef--~Re 
se~aFa~e--aeee~A~;--~Re--easR--va+~es--aAa--~Re-vaP~ae+e-aea~R 
BeAef~~--ffiay--~AEFease--eF--SeEPease;--aAS--SAatt--~Feffi~AeA~ty 
~aeA~~fy--aAy--va+~e-aeseF~eea-~ReFe~A-wR~ER-ffiay-ee-Feee~~~ea 
~P~eP-~e-~Re-Aex~-s~a~effieA~-Fe~~~Fea-ey-~R~s-see~~eA~--if--~Re 
~e+~ey--g~aFaA~ees-~Ra~-~Re-vaF~ae+e-aea~R-eeAef~~-eA-~Re-AeM~ 
~e+~ey-aAA~vePsaPy-aa~e-w~++-Ae~-ee--+ess--~RaA--~Re--vaP~ae+e 
aea~R-BeAef~~-s~ee~f~eS-~A-S~EA-S~a~effieA~;-~Re-s~a~effieA~-sRatt 
ee-ffieS~f~ea-~e-se-~AS~ea~e~ 

2~--AAA~atty;-a-s~a~effieA~-eP-s~a~effieA~S-~AEt~S~A§t 

a~--A--s~ffiffiaFy--ef--~Re--f~AaAe~a+--s~a~effieA~--ef-~Re-se~aPa~e 
aeee~A~-easea-eA-~Re-aAA~a+-sta~effieA~-+as~-f~+ea-w~~R--~Re 
eeffiffi~ss~eAeP~ 

a~--tRe--Ae~-~AYeS~ffieA~-Fe~~FA-ef-~Re-se~apa~e-aeee~A~-feF-~Re 
+as~-yeaF-aAS;-feF-eaeR-yeaF-af~eP-~Re-f~Fs~;-a-ee~aP~seA 
ef--~Re-~Aves~ffieA~-Fa~e-ef-~Re-se~aFa~e-aeee~A~-a~F~A§-~Re 
+as~-yeaP-w~~R-~Re-~Aves~ffieA~-Fa~e-a~F~A§-~F~eF-yeaFs;--~~ 
~e-a-~e~a+-ef-f~ve-yeaFs-wReA-ava~+ae+e~ 
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e~--A-+~st-ef-~Rvest~eRts-~e+a-sy-tAe-se~aFate-aeee~Rt-as-ef-a 
aate-Ret-eaFf~eF-tRaR-t~e-eRS-ef-tAe-+ast-yeaF--feF--W~~e~ . 
aR-aAA~a+-state~eRt-was-f~+ea-w~tA-t~e-ee~~ss~eReF~ 

a~--ARy--eAaF§eS;--taMeS;--aRS-BF8keFa§e-fees-aete~~Re8-eR-aA 
aeeF~a+-sas~s-~ayas+e-sy-tAe-sepaFate-aeee~At--a~F~A§--tAe 
~Fev~e~s--yeaF;--eaeA--eM~Fessea--as-a-ae++aF-a~~Rt-aRa-a 
peFeeAta§e-aRa-tAe-teta+-eM~Fessea-as-a-ae++aF-a~e~Rt--aRa 
as-a-~eFeeAta§e;-ef-tAe-assets-ef-tRe-se~aFate-aeee~Rt~ 

e~--A--state~eRt--ef--tAe--~eFtfe+~e--t~FAeveF-Fate-as-aef~Rea 
AeFe~R-S~F~R§-tAe-pFeeea~R§--f~sea+--yeaF--ef--~Rvest~eRts 
a++eeatea-te-tAe-sepaFate-aeee~Rtt 

t±t--+Ae--Fate--sAa++--se--ea+e~+atea--sy-a~v~a~R§-tat-tAe 
+esseF-ef-~~FeAases-eF-sa+es-ef-peFtfe+~e--see~F~t~es 
feF--tAe--~aFt~e~+aF--f~sea+--yeaF-sy-ist-tAe-~RtA+y 
aveFa§e-ef-tAe--va+~e--ef--tAe--~eFtfe+~e--see~F~t~es 
ewRea--sy--tAe-se~aFate-aeee~Rt-a~F~R§-tAe-~aFt~e~+aF 
f~sea+--yeaF~---s~eA---~RtA+y---aveFa§e---sAa++---se 
ea+e~+atea--sy--teta+~R§--tAe-va+~es-ef-tAe-~eFtfe+~e 
see~F~t~es-as-ef-tAe-se§~RR~R§-aRa-eAa-ef--tAe--f~Fst 
~eRtA-ef-tAe-~aFt~e~+aF-f~sea+-yeaF-aRa-as-ef-tAe-eRa 
ef-eaeA-ef-tAe-s~eeeea~R§-e+eveR-~eRtAs;-aAa-a~v~a~R§ 
tAe-s~~-sy-tA~FteeR;-eMee~t-tAat-tAe-aveFa§e-va+~e-ef 
see~F~t~es--feF--wA~eA--~aFket--~~etat~eRs--aFe---Ret 
ava~+as+e--~ay--se--sasea--~~eR--tAe--va+~e--ef--s~eA 
see~F~t~es-as-ef-tAe--eRa--ef--t~e--~Feeea~R§--f~sea+ 
~~aFteFs~ 

t2t--FeF--tAe--~~F~eses--ef--tA~s--~te~;--tAeFe--sAa++--se 
eMe+~aea-fFe~-setA-tAe-R~~FateF-aRa-tAe--aeRe~~RateF 
aff--ijR~tea--StateS-§9VeFR~Rt-see~F~t~eS-tSA9Ft-te~ 
aRa--+eA§-te~t--aRa--a++--etAeF---see~F~t~es---w~ese 
~t~F~t~es--at--t~e-t~~e-ef-ae~~~s~t~eR-weFe-eRe-yeaF 
eF-+ess~--P~FeAases-sAa++-~Ae+~ae-aRy-easA-~a~a--~~eR 
tAe---eeRveFs~eR---ef--eRe--~eFtfe+~e--see~F~ty--~Rte 
aRetReF~--P~FeRases-sAa++-a+se-~Re+~ae--t~e--eest--ef 
F~§Ats--eF--waFFaRts--p~FeAasea~--sa+es-sAa++-~Re+~ae 
tAe-Ret-~Feeeeas-ef-tRe-sa+e-ef-F~§Rts--eF--waFFaRts~ 
5a+es---sAa++---a+se--~Re+~ae--tRe--Ret--~Feeeeas--ef 
Feae~~t~eRs--ef--~eFtfe+~e--see~F~t~es--sy--ea++---eF 
~t~F~ty~ 

t3t--+~e-~Rs~FeF-sAa++-sAew;-~R-aaa~t~eR-te-tAe-ea+e~+atea 
~eFtfe+~e-t~FReveF--Fate;--aetA--tAe--a~e~Rt--ef--tRe 
~~FeAases--aRa-tAe-a~~Rt-ef-tAe-sa+es-iea+e~+atea-as 
~FeseF~sea-~R-~aFa§Fap~-2~-aRa--tAe--~RtA+y--aveFa§e 
is~t-Ret-tRe-~Aa~v~a~a+-~eRtA+y-f~§~Fest-ef-t~e-va+~e 
ef-tAe-~eFtfe+~e-see~F~t~es--ewRea--sy--tAe--se~aFate 
aeee~At-a~F~R§-tRe-f~sea+-yeaF~ 
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{4}--~Ae--~Rs~FeF-may;-~f-~t-w~sAes;-ffiake-aRy-stateffieRt-eF 
eM~~aRat~eR---w~tA---Fes~eet---te---aRy---s~gR~f~eaRt 
vaF~at~eRs--~R-tAe-~eFtfe~~e-t~FReveF-Fate-a~F~Rg-tAe 
tAFee-f~sea~-yeaFs-ReMt-~Feeea~Rg~ 

f~--A--stateffieRt--ef-aRy-eAaRge;-s~Ree-tAe-~ast-Fe~eFt;-~R-tAe 
~RvestffieRt--eejeet~ve--aRa--eF~eRtat~eR--ef--tAe--se~aFate 
aeee~Rt;---~R---aRy--~RvestffieRt--FestF~et~eR--eF--ffiateF~a~ 
~~aRt~tat~ve---eF---~~a~~tat~ve---~RvestffieRt---Fe~~~FeffieRt 
a~~~~eae~e--te--tAe-se~aFate-aeee~Rt;-eF-~R-tAe-~RvestffieRt 
aav~seF-ef-tAe-se~aFate-aeee~Rt~ 

g~--~Ae--Raffie--ef--eaeA--BFekeF--eF--aea~eF-AaRa~~Rg-~eFtfe~~e 
tFaRsaet~eRs-eR-BeAa~f-ef-tAe-se~aFate--aeee~Rt--~R--wA~eA 
tAe--~RS~FeF--eF--aR--aff~~~ate-Aas-aRy-mateF~a~-a~Feet-eF 
~Ra~Feet-~RteFest-aRa-tAe-Rat~Fe-ef-s~eA-tFaRsaet~eRs--aRa 
tAe-affie~Rt-ef-ee~eRsat~eR-Feee~vea-ey-eaeA-s~eA-BFekeF-eF 
aea~eF-fF8ffi-B~S~ReSS-8F~§~Rai~Rg-w~tA-iAe-se~aFate-aeee~Rt 
B~F~Rg-tAe-~Feeea~Rg-f~sea~-yeaF~ 

A~--~Ae--Raffies--aRa--~F~Re~~a~--eee~~at~eRs--ef-eaeA-~F~Re~~a~ 
eMee~t~ve-eff~eeF-aRa-eaeA-a~FeeteF-ef-tAe-~RS~FeF~ 

~~--~Ae--Raffies--ef-a~~-~aFeRts-ef-tAe-~RS~FeF-aRa-tAe-eas~s-ef 
E8RiFe~-ef-tAe-~RS~FeF;-aRa-tAe-Raffie-ef-aRy-~eFS8R-WA8--~s 
kRewR--te--ewR;--ef-FeeeFa-eF-BeRef~e~a~~y;-teR-~eFeeRt-eF 
ffieFe-ef-tAe-e~tstaRa~Rg-vet~Rg-see~F~t~es-ef-tAe--eeffi~aRy~ 
Repealed effective May 1. 1997. 

General Authority: NQSS-26~1-33-17;-26~1-34-11 
Law Implemented: NQGS-26~1-33-16;-26~1-34-11 

45-94-82-16. Qualification of agents for the sale of variable 
life insurance. 

1~--Q~a~~f~eat~eR-te-se~~-vaF~ae~e-~~fe-~RS~FaRee~ 

a~--Ne--~eFseR--may--se~~--eF-effeF-feF-sa~e-~R-tA~s-state-aRy 
vaF~ae~e-~~fe-~RS~FaRee-~e~~ey-~R~ess-s~eA--~eFseR--~s--aR 
ageRt--aRa--Aas--f~~ea--w~tA--tAe--eeffiffi~ss~eReF;-~R-a-feFffi 
sat~sfaeteFy--te--tAe--eeffiffi~ss~eReF;--ev~aeRee--tAat--s~eA 
~eFseR--Ae~as--aRy--~~eeRse--eF-a~tAeF~lat~eR-wA~eA-ffiay-ee 
Fe~~~Fea-feF-tAe-se~~e~tat~eR-eF--sa~e--ef--vaF~ae~e--~~fe 
~Rs~FaRee-ey-aRy-feaeFa~-eF-state-see~F~t~es-~aw~ 

e~--ARy--eMaffi~Rat~eR--aaffi~R~steFea--ey--tAe-ae~aFtffieRt-feF-tAe 
~~F~ese-ef-aeteFffi~R~Rg-tAe-e~~g~e~~~ty-ef-aRy--~eFseR--feF 
~~eeRs~Rg--as--aR-ageRt-sAa~~;-afteF-tAe-effeet~ve-aate-ef 
tA~s--seet~eR;--~Re~~ae--s~eA--~~est~eRs--eeReeFA~Rg---tAe 
A~steFy;--~~F~ese;--Feg~~at~eR;--aRa-sa~e-ef-vaF~ae~e-~~fe 
~RS~FaRee-as-tAe-eeffiffi~ss~eReF-aeeffis-a~~Fe~F~ate~ 
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2~--Re~ePts-ef-a4se4~t4AaPy-aet4eAs~--AAy-~eFS8A-~~at4f4ea-4A-tA4S 
state-~AaeF-th4s-seet4eA-te-sett-eF--effeF--te--sett--vaF4a8te 
t4fe-4AS~FaAee-shat+-4mmea4ate+y-Pe~ePt-te-the-eemm4ss4eAeFt 

a~--AAy--s~s~eAs4eA--eP--Feveeat4eA--ef--the--~eFseA~s-ageAt~s 
t4eeAse-4A-aAy-etheP-state--eF--teFF4teFy--ef--the--~A4tea 
States~ 

s~--+Re--4m~es4t4eA--ef--aAy--a4se4~f4AaFy-saAet4eA;-tA€t~StA§ 
s~s~eAs4eA-eF-eM~~ts4eA-fFem--memseFsA4~;--s~s~eRs4eA;--eF 
Feveeat4eA--ef-eF-8eA4a+-ef-Peg4stFat4eA;-4m~esea-~~eA-tAe 
~epseA-sy-aAy-Aat4eAa+-see~F4t4es--eMeAaA§e;--eF--Aat4eAat 
see~F4t4es---assee4at4eA;---eF---aAy--feaePa+;--state;--eP 
tePP4teF4a+-ageAey-w4th-§~F4sa4et4eA--eveF--see~P4t4es--eP 
vaF4as+e-t4fe-4As~FaAee~ 

e~--AAy--j~S§meAt--eP-4A§~Aet4eA-eAteFea-aga4Ast-tRe-~ePS8A-8A 
tRe-sas4s--ef--eeAa~et--aeemea--te--Rave--4Avetvea--fPa~a; 
aeee4t;--m4sFe~FeSeAtat4eA;--8F·Vtetat4eA-ef-aAy-4AS~FaAee 
eF-see~P4t4es-+aw-eP-Fe§~tat4eA~ 

3~--Ref~sa+--te--~~at4fy--a§eAt--te-se+t-vaF4as+e-+4fe-4As~FaAee-­
s~s~eAsteA;-Peveeat4eA;-eP-AeAFeAewa+-ef--~~at4f4eat4eA~---+Re 
eemm4ss4eAeP--may--pejeet-aAy-a~~+4eat4eA-eP-s~s~eAa-eP-Peveke 
eF-Pef~se--te--FeAew--aAy--ageAt~s--~~at4f4eat4eA--~AaeP--th4s 
seet4eA--te-set+-eP-effeF-te-se++-vaP4as+e-+4fe-4As~PaAee-~~eA 
aAy-gFe~Aa-that-we~+a-saF-s~eh-a~~t4eaAt-eF--s~eh--ageAt--fFem 
setA§--t4eeAsea-te-seft-8tReP-ttfe-4AS~FaAEe-eeAtFaets-4A-tRtS 
state~--+he-P~+es-gevePAtA§-aAy--~Feeee84A§--Fe+at4Ag--te--the 
s~s~eAs4eA--eF--Feveeat4eA--ef--aA--ageAt~s-+4eeAse-sha++-atse 
gevePA-aAy-~Peeeea4Ag--feP--s~s~eAs4eA--eP--Feveeat4eA--ef--aA 
ageAt~s--~~a+4f4eat4eA--te-se++-eF-effeF-te-se++-vaP4as+e-+4fe 
tAS~FaAee~ Repealed effective May 1. 1997. 

General Authority: NBGG-26~±-33-±7;-26~±-34-±± 
law Implemented: NBGG-26~1-33-±4;-26~±-34-±± 
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CHAPTER 45-95-92 

45-95-92-91. Policy term. A--~e+~ey-ef-epe~fRa~+-~Rs~PaRee-~R 
tR~s-state-may-Ret-~Pev~ae-feP-a-~e+~ey-tePm-~R-eMeess-ef-eRe-epe~-yeaP~ 
Repealed effective May 1, 1997. 

History: Effeet~ve-May-±;-±984~ 
General Authority: NSSS-28-32-92 
law Implemented: NSSS-26~±-26 

45-95-92-92. Cash discounts. 

±~--sasR--a~see~Rts--ef--seveR--~ePeeRt--eP--+ess-eeRta4Rea-~R-aRy 
epe~fAa~+-~e+4ey-~ss~ea-~R-tR~s-state-aPe--~Pes~mea--te--ee--a 
~Pe~eP--a~see~Rt--aRa--w~++--ee--a~temat~ea++y-a~~Pevea-ey-tAe 
~Rs~PaRee-ae~aPtmeRt~---SasA--a~see~Rts--~R--eMeess--ef--seveR 
~ePeeRt-may-ee-a~~Pevea-~f-aee~meRtaPy-ev4aeRee-4s-~pev~aea-te 
iAe-ae~aPimeRt;-e+eaP+y-aemeRstPat~R§-iAai-iAe-eRt~Pe-a~see~Ri 
~s-~~sunea~ 

2~--A++--a~~tteat~eRs--feP-ePe~fAa~+-~e+~etes-wRtEA-~Pev~ae-a-easR 
a~see~Ri·m~st-eeRia~R-eR-eP--attaeRea--ie--iRe--a~~tt€ai~eR--a 
e+eaP--~Ra~eat~eA--ef--tAe-ava~+ae~+~ty-ef-tAe-a~see~Ri-te-iAe 
~e+4eyAe+aeP~--;e-Peee~ve-iAe-a~see~Ai;-iRe-easA-m~st-ee--~a4a 
ey---d~Re---ftPst--eP--W~iR~R--tA~Piy--aays--ef--iAe--aate--ef 
a~~+~eat~eA;-wA4eAeveP-4s-+ateP~ Repealed effective May 1, 
1997. 

History-: EffeeUve-May-±;-±984~ 
General Authority: NSSS-28-32-92 
law Implemented: NSSS-26~±-26 

45-95-82-04. Rate for similar crop varieties. A++-vaP~et~es-ef-a 
g~veR-ePe~-sAe~+a-ee-wP4tteR-at-tAe-same-Pates~--s~eA-Pates-sAa++-ee-tRe 
same---as--ePe~--Aa~+--~As~PaRee--aet~aP~a+--assee~at~eA--Paies;--~R+ess 
aet~aP4a+-~~st~f4eat~eA-4s-~Pev4aea-feP-a-vaP4aAee~ Repealed effective 
May 1, 1997. 

History: Effeettve-May-±;-±984~ 
General Authority: NSSS-28-32-92 
law Implemented: NSSS-26~±-26 
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CHAPTER 45-86-93 
STANDARD HEALTH INSURANCE PROOF OF LOSS FORMS 

[Superseded by Chapter 45-06-03.1] 

CHAPTER 45-96-86 
NORTH DAKOTA SMALL EMPLOYER HEALTH REINSURANCE PROGRAM 

[Repealed effective May 1, 1997] 

CHAPTER 45-88-83 
GROUP SUBSTANCE ABUSE AND MENTAL CARE INSURANCE 

[Repealed effective May 1, 1997] 
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TITLE 46 

Labor, Commissioner of 
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FEBRUARY 1997 

CHAPTER 46-92-97 

46-92-97-92. Standards that apply. 

1. The North Dakota minimum wage is no less than four dollars and 
tweRty-f~ve seventy-five cents per hour and must be paid to 
all employees in every occupation in the state. 

2. Overtime pay must be paid at one and one-half times the 
regular rate of pay to any employee for hours worked in excess 
of forty hours in any one week. Individuals employed as 
drivers by taxicab companies must be compensated at one and 
one-half times the regular rate of pay for all hours worked in 
excess of fifty hours in any one week. Hospitals and 
residential care establishments may adopt, by agreement with 
their employees, a fourteen-day overtime period in lieu of the 
usual seven-day workweek, if the employees are paid at least 
time and one-half their regular rate for hours worked over 
eight in a day or eighty in a fourteen-day work period, 
whichever is the greater number of overtime hours. The 
following types of employment are exempt from the overtime 
provisions of this subsection: 

a. Any employee employed in a bona fide executive, 
administrative, or professional capacity. 

b. Any employee engaged in an agricultural occupation. 

c. Any employee of a shelter, foster care, or other such 
related establishment whose primary responsibilities are 
to provide temporary shelter, crisis intervention, 
prevention, education, and fellowship. 

273 



d. Any employee employed in domestic service who resides in 
the household in which employed. 

e. A straight commission salesperson in retail automobile, 
trailer, boat, aircraft, truck, or farm implement 
dealerships unless that salesperson is required to be on 
the premises for more than forty hours per week. 

3. A minimum thirty-minute uninterrupted break must be provided 
to any employee desiring it in each shift exceeding five hours 
when there are two or more employees on duty. Collectively 
bargained agreements will prevail over this provision. 
Employees not allowed to leave the business location during 
the break period must be compensated at the regular rate of 
pay or provided with in-kind compensation (such as a meal) 
equal to or greater than the regular rate of pay. 

4. Attendance at lectures, meetings, training programs, and 
similar activities need not be counted as working time if all 
the following four criteria are met: 

a. Attendance is outside of the employee's regular working 
hours. 

b. Attendance is in fact voluntary. 

c. The course, lecture, or meeting is not directly related to 
the employee's job. 

d. The employee does not perform any productive work during 
such attendance. 

Training or education mandated by the state, federal 
government, or any political subdivision for a specific 
occupation need not be counted as worktime. 

5. Ordinary travel from home to work need not be counted as 
worktime. Special and unusal one-day assignments performed 
for the employer's benefit and at the employer's request is 
worktime for the employee regardless of driver or passenger 
status. Travel away from home is worktime when performed 
during the employee's regular working hours. Time spent 
traveling on nonworking days during regular working hours is 
worktime. The time spent as a passenger on an airplane, 
train, bus, or automobile after normal working hours is not 
worktime. The driver of a vehicle is working at anytime when 
required to travel by the employer. Traveltime from jobsite 
to jobsite, or from office to jobsite, is worktime to be 
compensated. 

6. Standby time on the premises, or "on call" as in an engaged to 
wait manner is worktime to be compensated. Waiting to be 
engaged is not required to be compensated as worktime. 
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7. If an em~teyep employee is required to be on duty for 
twenty-four hours or more, the employer and the employee may 
agree to exclude bona fide meal periods and bona fide 
regularly scheduled sleeping periods of not more than eight 
hours from hours worked, provided adequate sleeping facilities 
are furnished by the employer and the employee can usually 
enjoy an uninterrupted sleep. If the sleeping period is more 
than eight hours, only eight hours will be deducted from hours 
worked. If the sleeping period is interrupted by a call to 
duty, the interruption must be counted as hours worked. If 
the period is interrupted to such an extent that the employee 
cannot get a reasonable night•s sleep, the entire period must 
be counted as worktime. 

8. Every employer must furnish to an employee each pay period a 
check stub or pay voucher that indicates hours worked, the 
rate of pay, and required state and federal deductions. 

9. An employer may require an employee to purchase uniforms if 
the cost of such uniforms does not bring that employee•s wage 
below the hourly minimum wage for all hours worked during that 
pay period. 

10. Vacation pay and paid time off must be treated the same as 
wages upon separation from employment if the employee has 
earned vacation or paid time off and has been employed for at 
least one year. Earned vacation pay or paid time off under 
collectively bargained agreements must be paid the same as 
wages when a labor dispute lasts more than fifteen days. 

11. The commissioner may grant subminimum wages for students 
enrolled in vocational education or related programs as long 
as the wage is not below three dollars and sixty cents per 
hour. · 

12. Any employee working on a casual basis for less than twenty 
hours per week for less than three consecutive weeks in 
domestic service employment providing babysitting services is 
exempt from minimum wage and overtime provisions. 

13. The reasonable value not exceeding the employer•s actual cost 
of board, lodging, and other facilities customarily furnished 
by the employer for the employee•s benefit may be treated as 
part of the wages, up to a maximum of fifteen dollars per day, 
if agreed to by a written agreement and if the employee•s 
acceptance of facilities is in fact voluntary. 

14. The common law test provided in subdivisions a and b of 
subsection 5 of section 27-02-14-01 will be used to determine 
whether or not an individual may be considered an employee or 
an independent contractor. 
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15. The entire employment relationship history existing between 
the employer and employee, including the employer's previous 
practices under similar circumstances, will be considered to 
determine when commissions should be paid to salespersons 
whose employment has ended. 

History: Effective May 1, 1994; amended effective October 1, 1996. 
General Authority: NDCC 28-32-02(1), 34-06-04 
law Implemented: NDCC 34-06-03, 34-06-09, 34-06-11, 34-06-12 

46-82-97-93. Additional standards that apply to service and 
nonprofit industries. 

1. A tip credit of thirty-three percent may be allowed for tipped 
employees. The employer may consider tips as part of wages, 
but such a tip credit must not exceed thirty-three percent of 
the minimum wage. The employer who elects to use the tip 
credit provision must inform the employee in advance and must 
maintain written records showing that the employee receives at 
least the minimum wage when direct wages and the tip credit 
allowance are combined. The minimum cash wage payable to 
tipped employees is twe-ae++aFs-aAa-e~§hty-f~ve-eeAts three 
dollars and eighteen cents per hour. 

2. Tip pooling is allowed only among the tipped employees. A 
vote of tipped employees to allow tip pooling must be taken, 
and it must be approved by fifty percent plus one of all 
tipped employees. A written record of each vote on tip 
pooling must be maintained by the employer, including names of 
employees voting and the vote totals. 

3. Tipped employees employed in the nonprofit gaming industry 
means all employees with a gaming work permit issued by the 
North Dakota attorney general and who are employed as gaming 
attendants by a gaming organization licensed under North 
Dakota Century Code section 53-06.1-03. 

a. Gaming sites that regularly have four or fewer tipped 
employees on duty can require tip pooling among all tipped 
employees at the site. 

b. A gaming organization licensed under North Dakota Century 
Code section 53-06.1-03 may require tip pooling by 
blackjack (twenty-one) dealers at an authorized site as 
provided in North Dakota Century Code section 53-06.1-10. 
This tip pooling requirement only pertains to any 
employee, pit boss, or supervisor when actually dealing 
blackjack. 

c. Pit bosses or supervisors at gaming sites are not tipped 
employees and cannot be part of the tip pool when 
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performing functions of those positions other than dealing 
blackjack (twenty-one). 

4. Nonprofit camps that are directly youth related, and intended 
for educational purposes are exempt from minimum wage and 
overtime rules. 

History: Effective May 1, 1994; amended effective October 1, 1996. 
General Authority: NDCC 28-32-02(1), 34-06-04 
law Implemented: NDCC 34-06-03, 34-06-09, 34-06-11, 34-06-12 
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TITLE 58 

Medical Examiners, Board of 
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DECEMBER 1996 

CHAPTER 58-82-87 

58-92-97-91. L;cense fees. The fee for licensure in North Dakota 
whether it be by qualification, reciprocity, or endorsement, or special 
license is two hundred dollars. The fee for a locum tenens license is 
two hundred dollars;-aA8-~Ae. The annual registration fee for all 
licensed physicians is one hundred ~eA fifty dollars. 

History: Amended effective February 1, 1985; December 1, 1988; July 1, 
1994; December 1, 1996. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-17-17, 43-17-21, 43-17-25 
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CHAPTER 59-92-11 

59-92-11-91. Eligibility for examination. To be eligible for 
parts I and II of NBME (national board of medical examiners licensing 
examination) or for steps 1 and 2 of USMLE (United States medical 
licensing examination), the applicant must be in one of the following 
categories: 

1. A medical student officially enrolled in, or a graduate of, a 
United States or Canadian medical school accredited by the 
liaison committee on medical education (LCME). 

2. A medical student officially enrolled in, or a graduate of, a 
United States osteopathic medical school accredited by the 
American osteopathic association (AOA). 

3. A medical student officially enrolled in, or a graduate of, a 
foreign medical school and eligible for examination by the 
educational commission for foreign medical graduates (ECFMG) 
for its certificate. 

To be eligible for NBME part III or USMLE step 3, the applicant must (a) 
have obtained the MD degree or the DO degree; (b) have completed 
successfully . both parts I and II of the national board examination or 
steps 1 and 2 of the United States medical licensin examination or 
part I and step 2 or step 1 and part II or FLEX component 1; c if a 
graduate of a foreign medical school, be certified by the ECMFG or have 
successfully completed a fifth pathway program; and (d) have completed, 
or be near completion of, at least one postgraduate training year in a 
program of graduate medical education accredited by the accreditation 
council for graduate medical education or the American osteopathic 
association, or be enrolled in an approved postgraduate training program 
within the state of North Dakota. · 

History: Effective November 1, 1993; amended effective November 1, 
1995; December 1, 1996. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 43-17-18 
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CHAPTER 59-93-91 

59-93-91-13. Fees. The fee for initial registration of a 
physician assistant is fifty dollars. The annual renewal fee aAa is 
fifty dollars. The fee for approval of employment contract changes is 
twenty-five dollars. 

History: Effective July 1, 1988; amended effective November 1, 1993i 
December 1, 1996. 
General Authority: NDCC 43-17-13 
Law Implemented: NDCC 43-17-02(10) 
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TITLE 51 

Milk Marketing Board 
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DECEMBER 1996 

CHAPTER 51-93-92 

51-93-92-91. Authority, savings, and scope. 

1. The prov1s1ons and prices contained in this maPkettR§ 
stabilization plan are promulgated pursuant to authority 
delegated to the North Dakota milk marketing board as set 
forth in North Dakota Century Code section 4-18.1-07. 

2. If any provision of this mapkettR§ stabilization plan is 
hereafter ruled to be illegal or invalid by any tribunal of 
superior jurisdiction, such ruling shall not affect the 

. balance of this plan as a whole or any part thereof which can 
be given effect without the provision so ruled to be invalid 
or illegal. 

3. Any persons subject to this maPkettR§ stabilization plan must 
be considered in violation hereof if he or it engages in such 
violation, directly or indirectly, or through an agent, 
employee, trust, subsidiary, or affiliated company or 
corporation. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-93-92-92. Terminology. Names of products and finished product 
test specifications set forth herein are classifications for price 
purposes under the Milk MaPkettR§ Stabilization Act only and are not 
intended to interfere with or supersede applicable labeling, packaging, 
weights and measures, and sanitation laws and regulations. 
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History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-83. Contract termination. Any existing institutional 
contracts must be renegotiated in compliance with the prices ordered 
herein within ninety days after the effective date of this maFkettA§ 
stabilization plan or on the new bid date, whichever is sooner. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-84. Prices to public institutions. Bid prices for milk 
products and shake and soft serve sold to state institutions in market 
area number 1 must not be below the minimum or above the maximum 
wholesale prices .as stated herein by this maFkettA§ stabilization plan. 

History: Amended effective April 14, 1980; November 1, 1980; 
November 1, 1983; August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-88. Hauling rates from farm to plant. Any substantial 
or significant increase or raising of rates charged to dairy farmers for 
hauling their milk from farm to plant after the effective date of this 
maFkettA§ stabilization plan and without good cause shown may be 
considered to be dilution of the prices paid said dairy farmers for 
their raw milk and subject to investigation by the board to determine if 
there is a violation of this maFkettA§ stabilization plan. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-89. Products not specified. Any unassigned quantity of 
new products hereafter marketed but not specifically priced under this 
plan shall be assigned a price which will be the logical multiple or 
fraction of the nearest quantity of product to which a specific price 
has been fixed by this maFkettA§ stabilization plan, until a specific 
price is ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the industry. This 
board must be given thirty days• written notice prior to the 
introduction of a new product in the market area. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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51-03-02-12.2. Minimum dock pickup provisions - Market area 1. 
Market area number 1 will have a minimum dock pickup price list of 
twenty-three percent off the respective market areas minimum established 
wholesale price list less an additional two percent prompt payment. 
Prices will change as per section 51-03-02-06. The following 
stipulations apply to receive this dock price: 

1. 11 Dock 11 means dock at the plant of a processor where milk 
products are actually processed and packaged. 

2. Hauling of milk products must be done with refrigerated truck 
equipment that is owned and operated or a lease purchase 
option that is operated by the same corporation or owner that 
owns the retail outlet. Refrigerated truck equipment must 
comply with regulations defined by federal and North Dakota 
state agencies. 

3. This program shall only be available to a single retail 
ownership and no combination of retail ownerships or 
partnerships arrangements among several retailers will be 
permitted. 

4. On all charge sales by retailer not paid for within two weeks 
from statement date, processor will charge retailer the 
difference between dock pickup price and wholesale price. 

5. All orders preordered prior to dock pickup. 

6. No in-store service, i.e., cleaning cases, stamping products, 
etc. 

7. Personnel for store resets will be limited to dairy case 
setting only. 

8. No returns on merchandise, except when product is found to be 
damaged or defective at time of pickup. 

9. Delivery of product by processor due to incorrect ordering by 
customer or special orders, to be charged at wholesale price 
less appropriate volume discount. 

History: Effective September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-15. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-02-06, for each hundredweight price change to dairy 
farmers for raw milk or an increase or decrease of $.001 in the federal 
market order number 68 butterfat differential based on $.053, the 
following factors will be used in determining adjustments in the class I 
wholesale and retail prices. If the first of the month falls on a 
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Monday, Tuesday, or Wednesday, minimum wholesale and retail prices go in 
effect that Monday. If the first of the month falls on a Thursday, 
Friday, Saturday, or Sunday, minimum wholesale and retail prices go in 
effect the following Monday. 

Item 
Whole Milk 1/2 Gallon 
2 %Milk 
1 % Milk 
Skim Milk 
Buttermilk 
Whole Chocolate 
2 % Chocolate 
1 % Chocolate 
Skim Chocolate 

Hundredweight Factor 
$.0098900 

.0099130 

.0099130 

.0099245 

.0099245 

.0094645 

.0094875 

.0094875 

.0094990 

B. F. Factor 
$( .0001075) 

(.0006465) 
(.0010775) 
(.0012945) 
(.0012945) 
(.0001029) 
(.0006188) 
(. 0010313) 
(.0012390) 

All price adjustments at the retail level should be made to the nearest 
one cent per unit: wholesale to the nearest $.001 per unit. Wholesale 
and retail price increases or decreases shall be adjusted for volume 
discounts. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this ffiaPket~A§ 
stabilization plan. 

History: Amended effective August 1, 1983; June 26, 1989; June 1, 1990; 
February 1, 1992; August 1, 1993; August 1, 1994; August 1, 1995.i. 
September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-17. Emergency. This ffiaPket~A§ stabilization plan is 
declared to be an emergency pursuant to North Dakota Century Code 
section 28-32-02. The reason for said emergency is to permit the 
orderly marketing of milk and milk products. 

History: Effective August 1, 1995; amended effective September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-18. Effective date. These rules are effective at 12:01 
a.m., A~§~st-±;--±996 September 1, 1996, and all prior ffiaPket~A§ 
stabilization plans for market area number 1 are hereby repealed. 

History: Effective August 1, 1995; amended effective September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-06, 4-18.1-07, 4-18.1-20, 
28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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CHAPTER 51-93-93 

51-93-93-91. Authority, savings, and scope. 

1. The prov1s1ons and prices contained in this maPket~A§ 
stabilization plan are promulgated pursuant to authority 
delegated to the North Dakota milk marketing board as set 
forth in North Dakota Century Code section 4-18.1-07. 

2. If any provision of this maPket~A§ stabilization plan is 
hereafter ruled to be illegal or invalid by any tribunal of 
superior jurisdiction, such ruling shall not affect the 
balance of this plan as a whole or any part thereof which can 
be given effect without the provision so ruled to be invalid 
or illegal. 

3. Any person subject to this maPket~A§ stabilization plan shall 
be considered in violation hereof if he or it engages in such 
violation, directly or indirectly, or through an agent, 
employee, trust, subsidiary, or affiliated company or 
corporation. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-93-93-92. Terminology. Names of products and finished product 
test specifications set forth herein are classifications for price 
purposes under the Milk MaPket~R§ Stabilization Act only and are not 
intended to interfere with or supersede applicable labeling, packaging, 
weights and measures, and sanitation laws and regulations. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-93-93-93. Contract termination. Any existing institutional 
contracts must be renegotiated in compliance with the prices ordered 
herein within ninety days after the effective date of this maPket~A§ 
stabilization plan or on the new bid date, whichever is sooner. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-93-93-94. Prices to public institutions. Bid prices for milk 
products and shake and soft serve sold to state institutions in market 
areas numbers 2, 5, 7, and 8 must not be below the minimum wholesale 
prices as stated herein by this maPket~A§ stabilization plan. 
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History: Amended effective April 14, 1980; November 1, 1980; 
November 1, 1983; August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-83-88. Hauling rates from farm to plant. Any substantial 
or significant increase or raising of the rates charged to dairy farmers 
for hauling their milk from farm to plant after the effective date of 
this ffiaFkettA§ stabilization plan and without good cause shown may be 
considered to be dilution of the prices paid said dairy farmers for 
their raw milk and subject to investigation by the board to determine if 
there is a violation of this ffiaFkettA§ stabilization plan. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-83-89. Products not specified. Any unassigned quantity of 
new products hereafter marketed but not specifically priced under this 
plan shall be assigned a price which will be the logical multiple or 
fraction of the nearest quantity or product to which a specific price 
has been fixed by this ffiaFkettA§ stabilization plan until a specific 
price is ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the industry. This 
board must be given thirty days• written notice prior to the 
introduction of a new product in the market area. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-83-12.1. Minimum dock price for market area 8. Market area 
number 8 (Wahpeton) will have a minimum nondelivered dealer price list 
(dock price) of twenty-three percent off market area number B minimum 
established wholesale price list less additional two percent prompt pay. 
Prices will change as per section 51-03-03-06. The following 
stipulations apply to receive this dock price. 

1. Hauling of milk products must be done with refrigerated truck 
equipment that is owned by the same corporation or owner that 
owns the retail outlet. Refrigerated truck equipment must 
comply with rules and regulations defined by federal and North 
Dakota state agencies. 

2. Volume of milk products must equal at least one hundred 
thousand gallons [378541.18 liters] per year from all sources 
per store. A person or corporation who owns more than one 
store can total purchases from all stores to meet one hundred 
thousand gallons [378541.18 liters]. 
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3. All orders must be preordered prior to pickup. 

4. No in-store service, i.e., cleaning cases, stamping products, 
etc. 

5. Personnel for store resets will be limited to dairy case 
setting only. 

6. No returns on merchandise, except when the product is found to 
be damaged or defective at time of pickup. 

7. Delivery of the product by processor or distributor due to 
incorrect ordering by customer or special orders, to be 
charged at wholesale price less appropriate volume discount. 

8. On all charge sales by retailer not paid for within fe~F two 
weeks ttweAty-e~§At--eays} from the statement date, the 
processor or distributor will charge retailer the difference 
between dock price and wholesale price. 

History: Effective August 1; 1995; amended effective September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-06, 4-18.1-07, 4-18.1-20, 
28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-03-03-13.1. Minimum dock pickup provisions - Market areas 2, 
5, 7, and 8. Market areas numbers 2, 5, 7, and 8 will have a minimum 
dock pickup price list of twenty-three percent off the respective market 
areas minimum established wholesale price list less an additional two 
percent prompt payment. Prices will change as per section 51-03-03-06. 
The following stipulations apply to receive this dock price: 

1. 11 Dock 11 means dock at the plant of a processor where milk 
products are actually processed and packaged. 

2. Hauling of milk products must be done with refrigerated truck 
equipment that is owned and operated or a lease purchase 
option that is operated by the same corporation or owner that 
owns the retail outlet. Refrigerated truck equipment must 
comply with regulations defined by federal and North Dakota 
state agencies. 

3. This program shall only be available to a single retail 
ownership and no combination of retail ownerships or 
partnerships arrangements among several retailers will be 
permitted. 

4. On all charge sales by retailer not paid for within two weeks 
from statement date, processor will charge retailer the 
difference between dock pickup price and wholesale price. 

5. All orders preordered prior to dock pickup. 
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6. No in-store service, i.e., cleaning cases, stamping products, 
etc. 

7. Personnel for store resets will be limited to dairy case 
setting only. 

8. No returns on merchandise, except when product is found to be 
damaged or defective at time of pickup. 

9. Delivery of product by processor due to incorrect ordering by 
customer or special orders, to be charged at wholesale price 
less appropriate volume discount. 

H;story: Effective September 1, 1996. 
General Author;ty: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-93-93-16. Formula to determ;ne changes ;n the class I 
wholesale and reta;l pr;ces. Based upon the class I formula as ordered 
in section 51-03-03-06, for each hundredweight price change to dairy 
farmers for raw milk or an increase or decrease of $.001 in the federal 
market order number 68 butterfat differential based on $.053, the 
following factors will be used in determining adjustments in the class I 
wholesale and retail prices. If the first of the month falls on a 
Monday, Tuesday, or Wednesday, minimum wholesale and retail prices go in 
effect that Monday. If the first of the month falls on a Thursday, 
Friday, Saturday, or Sunday, minimum wholesale and retail prices go in 
effect the following Monday. 

Item 
Whole Milk 1/2 Gallon 
2% Milk 
1 %Milk 
Skim Milk 
Buttermilk 
Whole Chocolate 
2 % Chocolate 
1 % Chocolate 
Skim Chocolate 

Hundredweight Factor 
$.0098900 

.0099130 

.0099130 

.0099245 

.0099245 

.0094645 

.0094875 

.0094875 

.0094990 

B.F. Factor 
$(.0001075) 

(.0006465) 
(.0010775) 
(.0012945) 
(.0012945) 
(.0001029) 
(.0006188) 
(.0010313) 
(.0012390) 

All price adjustments at the retail level should be made to the nearest 
one cent per unit: wholesale to the nearest $.001 per unit. Wholesale 
and retail price increases or decreases shall be adjusted for volume 
discounts. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this ~aFket~A§ 
stabilization plan. 

H;story: Amended effective November 1, 1983; June 26, 1989; June 1, 
1990; February 1, 1992; August 1, 1993; August 1, 1994; August 1, 1995i 
September 1, 1996. 
General Author;ty: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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51-83-83-18. Emergency. This maFket~A§ stabilization plan is 
declared to be an emergency pursuant to North Dakota Century Code 
section 28-32-82. The reason for said emergency is to permit the 
orderly marketing of milk and milk products. 

History: Effective August 1, 1995; amended effective September 1, 1996. 
General Authority: NDCC 4-18.1-83, 4-18.1-87, 4-18.1-28, 28-32-83.1(3) 
Law Implemented: Nocc· 4-18.1-87 

51-83-83-19. Effective date. These rules are effective at 
12:81 a.m., A~g~st-±,-±996 September 1, 1996, and all prior maFket~A§ 
stabilization plans for market areas numbers 2, 5, 7, and 8 are hereby 
repealed. 

History: Effective August 1, 1995; amended effective September l, 1996. 
General Authority: NDCC 4-18.1-83, 4-18.1-86, 4-18.1-87, 4-18.1-28, 
28-32-83.1(3) 
Law Implemented: NDCC 4-18.1-87 
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CHAPTER 51-83-84 

51-83-84-81. Authority, savings, and scope. 

1. The prov1s1ons and prices contained in this ffiaFke~tA§ 
stabilization plan are promulgated pursuant to authority 
delegated to the North Dakota milk marketing board as set 
forth in North Dakota Century Code section 4-18.1-07. 

2. If any provision of this ffiaFke~tA§ stabilization plan is 
hereafter ruled to be illegal or invalid by any tribunal of 
superior jurisdiction, such ruling shall not affect the 
balance of this plan as a whole or any part thereof which can 
be given effect without the provision so ruled to be invalid 
or i 11 ega 1. 

3. Any person subject to this ffiaFkeHA§ stabilization plan shall 
be considered in violation hereof if he or it engages in such 
violation, directly or indirectly, or through an agent, 
employee, trust, subsidiary, or affiliated company or 
corporation. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-84-82. Terminology. Names of products and finished product 
test specifications set forth herein are classifications for price 
purposes under the Milk MaFke~tA§ Stabilization Act only and are not 
intended to interfere with or supersede applicable labeling, packaging, 
weights and measures, and sanitation laws and regulations. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-84-83. Contract termination. Any existing institutional 
contracts must be renegotiated in compliance with the prices ordered 
herein within ninety days after the effective date of this ffiaFke~tA§ 
stabilization plan or on the new bid date, whichever is sooner. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-84-94. Prices to public institutions. Bid prices for milk 
products and shake and soft serve sold to state institutions in market 
areas numbers 3, 4, and 6 must not be below the minimum wholesale prices 
as stated herein by this ffiaFke~tA§ stabilization plan. 
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History: Amended effective April 14, 1980; November 1, 1980; 
November 1, 1983; August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-94-88. Hauling rates from farm to plant. Any substantial 
or significant increase or raising of the rates charged to dairy farmers 
for hauling their milk from farm to plant after the effective date of 
this marketing plan and without good cause shown may be considered to be 
dilution of the prices paid said dairy farmers for their raw milk and 
subject to investigation by the board to determine if there is a 
violation of this ffiaPket~A§ stabilization plan. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-84-89. Products not specified. Any unassigned quantity of 
new product hereafter marketed but not specifically priced under this 
plan shall be assigned a price which will be the logical multiple or 
fraction of the nearest quantity or product to which a specific price 
has been fixed by this ~aPket~A§ stabilization plan until a specific 
price is ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the industry. This 
board must be given thirty days• written notice prior to the 
introduction of a new product in the market area. 

History: Amended effective August 1, 1995; September 1, 1996. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-03-04-13.1. Minimum dock pickup provisions - Market areas 3, 
4, and 6. Market areas numbers 3, 4, and 6 will have a minimum dock 
pickup price list of twenty-three percent off the respective market 
areas minimum established wholesale price list less an additional two 
percent prompt payment. Prices will change as per section 51-03-04-06. 
The following stipulations apply to receive this dock price: 

1. 11 Dock 11 means dock at the plant of a processor where milk 
products are actually processed and packaged. 

2. Hauling of milk products must be done with refrigerated truck 
equipment that is owned and operated or a lease purchase 
option that is operated by the same corporation or owner that 
owns the retail outlet. Refrigerated truck equipment must 
comply with regulations defined by federal and North Dakota 
state agencies. 

3. This program shall only be available to a single retail 
ownership and no combination of retail ownerships or 
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partnerships arrangements among several retailers will be 
permitted. 

4. On all charge sales by retailer not paid for within two weeks 
from statement date, processor will charge retailer the 
difference between dock pickup price and wholesale price. 

5. All orders preordered prior to dock pickup. 

6. No in-store service, i.e., cleaning cases, stamping products, 
etc. 

7. Personnel for store resets will be limited to dairy case 
setting only. 

8. No returns on merchandise, except when product is found to be 
damaged or defective at time of pickup. 

9. Delivery of product by processor due to incorrect ordering by 
customer or special orders, to be charged at wholesale price 
less appropriate volume discount. 

H;story: Effective September 1, 1996. 
General Author;ty: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-84-16. Formula to determ;ne changes ;n the class I 
wholesale and reta;l pr;ces. Based upon the class I formula as ordered 
in section 51-03-04-06, for each hundredweight price change to dairy 
farmers for raw milk or an increase or decrease of $.001 in the federal 
market order number 68 butterfat differential based on $.053, the 
following factors will be used in determining adjustments in the class I 
wholesale and retail prices. If the first of the month falls on a 
Monday, Tuesday, or Wednesday, minimum wholesale and retail prices go in 
effect that Monday. If the first of the month falls on a Thursday, 
Friday, Saturday, or Sunday, minimum wholesale and retail prices go in 
effect the following Monday. 

Item 
Whole Milk 1/2 Gallon 
2 % Milk 
1% Milk 
Skim Milk 
Buttermilk 
Whole Chocolate 
2 % Chocolate 
1 % Chocolate 
Skim Chocolate 

Hundredweight Factor 
$.0098900 

.0099130 

.0099130 

.0099245 

.0099245 

.0094645 

.0094875 

.0094875 

.0094990 

B.F. Factor 
$(.0001075) 

{.0006465) 
( .0010775) 
(.0012945) 
( .0012945) 
(.0001029) 
(.0006188) 
(.0010313) 
(.0012390) 

All price adjustments at the retail level should be made to the nearest 
one cent per unit: wholesale to the nearest $.001 per unit. Wholesale 
and retail price increases or decreases shall be adjusted for volume 
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discounts. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this ffiaFket~A§ 
stabilization plan. 

H;story: Amended effective November 1, 1983; June 26, 1989; June 1, 
1998; February 1, 1992; August 1, 1993; August 1, 1994; August 1, 1995i 
September 1, 1996. 
General Author;ty: NDCC 4-18.1-83, 4-18.1-87, 4-18.1-28, 28-32-83.1(3) 
Law Implemented: NDCC 4-18.1-87 

51-83-84-19. Effect;ve date. These rules are effect ive at 
12:81 a.m., A~g~st-l;-l99S September 1, 1996, and all prior ffiaFket~A§ 
stabilization plans for market areas numbers 3, 4, and 6 are hereby 
repealed. 

H;story: Effective August 1, 1995; amended effective September 1, 1996. 
General Author;ty: NDCC 4-18.1-83, 4-18.1-86, 4-18.1-87, 4-18.1-28, 
28-32-83.1(3) 
Law Implemented: NDCC 4-18.1-87 
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TITLE 54 

Nursing, Board of 
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NOVEMBER 1996 

ARTICLE 54-93.1 

REQUIREMENTS FOR NURSING EDUCATION 

[Repealed effective November 1, 1996] 
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STAFF COMMENT: Article 54-03.2 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
54-03.2-01 
54-03.2-02 
54-03.2-03 
54-03.2-04 
54-03.2-05 
54-03.2-06 
54-03.2-07 
54-03.2-08 
54-03.2-09 

Section 
54-03.2-01-01 
54-03.2-01-02 

ARTICLE 54-93.2 

STANDARDS FOR NURSING EDUCATION PROGRAMS 

General Provisions 
Organization and Administration 
Nurse Administrator 
Faculty 
Students 
Curriculum 
Nursing Education Program Approval 
New Nursing Education Programs 
Closure of a Nursing Education Program 

CHAPTER 54-93.2-91 
GENERAL PROVISIONS 

Statement of Intent 
Definitions 

54-93.2-91-91. Statement of intent. The legislative assembly 
enacted legislation to permit the board to periodically review and 
approve nursing education programs. The purpose of the review is to 
ensure that graduates of nursing education programs are prepared to 
provide safe and effective nursing care. The nursing education program 
standards established by the board serve as a guide for the development 
of new nursing education programs and the closure of programs. The 
standards also foster the continued improvement of established nursing 
education programs to meet the changing needs of society and the 
development of the profession. The standards provide criteria for the 
evaluation of new and established nursing education programs. The 
graduate of a program approved by the board is eligible to apply for 
admission to the licensure examination for nurses. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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54-83.2-81-82. Def;n;t;ons. The terms used throughout this 
article have the same meaning as in North Dakota Century Code chapter 
43-12.1, except: 

1. 11 Approved 11 means board recognition of a nursing program that 
meets legal requirements for nursing education programs. 

2. 11 Competency 11 means the ability of a graduate to integrate 
cognitive, affective, and psychomotor skills in a performance 
that meets a specific standard. 

3. 11 Curriculum 11 means the courses required for graduation from an 
approved nursing education program. 

4. 11 Practice site 11 means a facility that signs a written 
agreement with the program to provide practice experiences for 
students. 

5. 11 Preceptor 11 means an individual who provides supervision of a 
nursing student's practice experience and who precepts at the 
direction of the faculty member responsible for the course in 
which the student is enrolled. 

6. 11 Program 11 means the components of the school that relate to 
the organization and administration, nurse administrator, 
faculty, students, and curriculum preparing students for the · 
practice of nursing. 

7. 11 Schoo,.. means the postsecondary educational institution 
offering transferable academic credit. 

8. 11 Survey vi sit n means an on site vi sit of a nursing program by 
the board of nursing. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-03.2-02-01 
54-03.2-02-02 
54-03.2-02-03 
54-03.2-02-04 
54-03.2-02-05 
54-03.2-02-06 

CHAPTER 54-93.2-82 
ORGANIZATION AND ADMINISTRATION 

Accreditation Requirements 
Organizational Design 
Program Organizational Design 
Program Consistency with School 
Program Evaluation 
Financial Support 

54-93.2-82-91. Accreditation requirements. The school offering 
the program must be accredited by the north central association of 
colleges and schools commission on institutions of higher education. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-82-82. Organizational design. There must be a school 
organizational design that demonstrates the relationship of the program 
to the administration and to comparable programs within the institution, 
and that clearly delineates the lines of authority, responsibility, and 
channels of communication. The program faculty is given the opportunity 
to participate in the governance of the program and school. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-92-93. Program organizational design. The program must 
have an organizational design with clearly defined authority, 
responsibility, and channels of communication that assures both faculty 
and student involvement. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-92-94. Program consistency with school. The program must 
have a written purpose that is consistent with the mission of the 
school. The program must have written policies that are congruent with 
the school •s policies and are periodically reviewed. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 
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54-93.2-92-95. Program evaluation. The program must have a plan 
for total program evaluation that includes the following: organization 
and administration, faculty, students, curriculum, and performance of 
graduates. Use of evaluation findings for relevant decisionmaking must 
be evident. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-92-96. Financial support. There must be evidence of 
financial support and resources adequate to achieve the purpose of the 
program. Resources include: facilities, equipment, supplies, and 
qualified administrative, instructional, and support personnel. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-03.2-03-01 
54-03.2-03-02 
54-03.2•03-03 
54-03.2-03-04 

CHAPTER 54-93.2-93 
NURSE ADMINISTRATOR 

Administrator Responsibilities 
Practical Nurse Program Qualifications 
Registered Nurse Program Qualifications 
Graduate Program Qualifications 

54-93.2-93-91. Administrator responsibilities. The administrator 
of the program must be a registered nurse, with an unencumbered license 
issued by the board, and with the additional education and experience 
necessary to direct the program. The administrator provides the 
leadership and is accountable for the administration, planning, 
implementation, and evaluation of the program. The administrator 
responsibilities include: 

1. Development and maintenance of an environment conducive to the 
teaching and learning processes; 

2. Liaison and maintenance of the relationship with 
administrative and other units within the school; 

3. Leadership within the faculty for the development and 
implementation of the curriculum; 

4. Preparation and administration of the program budget; 

5. Facilitation of faculty recruitment, development, performance 
review, promotion, and retention; 

6. Liaison with and maintenance of the relationship with the 
board; and 

7. Facilitation of cooperative agreements with practice sites. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-93-92. Practical nurse program qualifications. The 
qualifications for an administrator in a program preparing for practical 
nurse licensure are: 

1. Minimum of a master•s degree with a major in nursing; and 

2. Evidence of experience in education, administration, and 
practice sufficient to administer the program. 

History: Effective November 1, 1996. 
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General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-93-93. Registered nurse program qualifications. The 
qualifications for an administrator in a program preparing for 
registered nurse licensure are: 

1. A master's degree and an earned doctoral degree, one of which 
is in nursing; and 

2. Evidence of experience in education, administration, and 
practice sufficient to administer the program. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-93-94. Graduate program qualifications. The 
qualifications for an administrator in a program preparing for graduate 
education with a nursing focus are: 

1. A master's degree and an earned doctoral degree, one of which 
is in nursing; and 

2. Evidence of experience in education, administration, and 
practice sufficient to administer the program. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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CHAPTER 54-93.2-94 
FACULTY 

Faculty Responsibilities 
Faculty Rights 

Section 
54-03.2-04-01 
54-03.2-04-02 
54-03.2-04-03 
54-03.2-04-04 
54-03.2-04-05 
54-03.2-04-06 
54-03.2-04-07 
54-03.2-04-08 

Practical Nurse Program Faculty Qualifications 
Registered Nurse Program Faculty Qualifications 
Graduate Program Faculty Qualifications 
Nonclinical Nursing Courses Faculty Qualifications 
Preceptors 
Unqualified Faculty 

54-93.2-94-91. Faculty responsibilities. Nursing faculty 
responsibilities include the following: 

1. Plan, implement, evaluate, and update the program; 

2. Design, implement, evaluate, and update the curriculum using a 
written plan; 

3. Develop, implement, evaluate, and update policies for student 
admission, progression, retention, and graduation in keeping 
with the policies of the school; 

4. Participate in academic advisement and guidance of students; 

5. Provide theoretical instruction and practice experiences; 

6. Select, monitor, and evaluate preceptors and the student 
learning experience as defined in section 54-03.2-04-07. 

7. Evaluate student achievement of curricular outcomes related to 
nursing knowledge and practice; 

8. Evaluate teaching effectiveness; and 

9. Participate in activities that facilitate maintaining the 
faculty members• own nursing competence and professional 
expertise in the area of teaching responsibility. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-94-92. Faculty rights. Faculty policies and procedures 
are available in writing and include: 

1. Qualifications for the position; 
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2. Rights and responsibilities related to the position; 

3. Criteria for evaluation of performance; and 

4. Promotion, retention, and tenure policies. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-84-83. Practical nurse program faculty qualifications. 
There must be sufficient faculty with graduate preparation and nursing 
expertise to achieve the purpose of the program. 

1. Nursing faculty must be registered nurses, with an 
unencumbered license issued by the board. The nursing faculty 
who have primary responsibility for planning, implementing, 
and evaluating a nursing course in a program leading to 
licensure as a practical nurse must have: 

a. A minimum of a master's degree in nursing or a master's 
degree in another discipline with evidence of acceptable 
graduate level coursework in nursing; and 

b. Evidence of prior nursing practice experience. 

2. Additional nurse faculty as needed must be registered nurses, 
with an unencumbered license issued by the board. These 
faculty must have: 

a. A minimum of a baccalaureate degree in nursing; and 

b. Evidence of prior nursing practice experience. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-94-94. Registered nurse program faculty qualifications. 
There must be sufficient faculty with graduate preparation and nursing 
expertise to achieve the purpose of the program. Nurse faculty must be 
registered nurses, with an unencumbered license issued by the board. 
The nursing faculty who have responsibility for planning, implementing, 
and evaluating a nursing course in a program leading to licensure as a 
registered nurse must have: 

1. A minimum of a master's degree in nursing or a master's degree 
in another discipline with evidence of acceptable graduate 
level coursework in nursing; and 

2. Evidence of prior nursing practice experience. 
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History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-94-85. Graduate program faculty qualifications. There 
must be sufficient faculty with graduate preparation and nursing 
expertise to achieve the purpose of the program. The majority of these 
faculty must hold an earned doctoral degree. Nursing faculty in a 
graduate program with a nursing focus must be registered nurses with an 
unencumbered license issued by the board. The nursing faculty must 
have: 

1. A minimum of a master's degree in nursing or a master's degree 
in another discipline with evidence of acceptable graduate 
level coursework in nursing; and 

2. Evidence of prior nursing practice experience. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-83.2-84-96. Nonclinical nursing courses faculty 
qualifications. Faculty, who have primary responsibility for teaching 
supportive courses, must hold a master's degree or a comparable 
professional credential in their respective discipline. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-84-87. 
practice experiences. 
preceptors: 

Preceptors. Preceptors may be used to enhance 
The following are guidelines for utilizing 

1. If a nurse, the preceptor must be educated at preferably the 
same or higher level as the student or if a professional in 
another discipline, .the preceptor must hold credentials that 
are appropriate for the student's learning experience; 

2. Criteria for selecting preceptors must be in writing; 

3. The functions and responsibilities of the preceptor must be 
delineated in writing and provided to the preceptor; and 

4. The faculty member retains responsibility for the student's 
learning experiences and confers periodically with the 
preceptor and student for the purposes of monitoring and 
evaluating the learning experiences. 
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H;story: Effective November 1, 1996 . 
. General Author;ty: NDCC 43-12.1-08 

Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-94-98. Unqual;f;ed faculty. Faculty members who do not 
meet the requirements of section 54-03.2-04-03, 54-03.2-04-04, or 
54-03.2-04-05 shall provide the board with evidence of progression 
toward achievement of the required qualifications. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-03.2-05-01 
54-03.2-05-02 
54-03.2-05-03 
54-03.2-05-04 
54-03.2-05-05 

CHAPTER 54-93.2-95 
STUDENTS 

Student Policies 
Practical Nurse Competencies 
Registered Nurse Competencies 
Performance of Graduates on Licensing Examination 
Graduate Prepared Registered Nurse Competencies 

54-93.2-95-91. Student policies. Student policies should 
facilitate mobility and articulation and be consistent with the 
governing school. Student policies in relation to the following must be 
in writing and available: 

1. Admission, readmission, progression, retention, graduation, 
dismissal, and withdrawal; 

2. Meeting the health and legal standards required by the 
affiliate agencies; 

3. Student responsibilities; 

4. Student rights and grievance procedures; and 

5. Student opportunity to participate in program governance and 
evaluation. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-95-92. Practical nurse competencies. Students enrolled 
in a practical nurse program shall be provided the opportunity to 
acquire and demonstrate the knowledge, skills, and abilities for safe 
and effective nursing practice. The graduate from a practical nurse 
program is responsible and accountable to practice according to the 
standards of practice for the licensed practical nurse as defined in 
chapter 54-05-01. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-95-93. Registered nurse competencies. Students enrolled 
in a registered nurse program shall be provided the opportunity to 
acquire and demonstrate the knowledge, skills, and abilities for safe 
and effective nursing practice. The graduate from a registered nurse 
program is responsible and accountable to practice according to the 
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standards of practice for the registered nurse as defined in chapter 
54-05-02. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-95-94. Performance of graduates on l;cens;ng exam;nat;on. 
Acceptable performance on the licensing examination for each program is 
a pass rate of eighty percent for its first-time writers in any given 
calendar year. A program with a pass rate that falls below eighty 
percent for first-time writers in any two consecutive calendar years 
shall: 

1. Present to the board a plan for identifying possible 
contributing factors and for correcting any identified 
deficiencies; and 

2. Submit a periodic progress report to the board on a schedule 
determined by the board. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-95-95. Graduate prepared reg;stered nurse competenc;es. 
Students enrolled in a graduate program with a nursing focus shall be 
provided the opportunity to acquire and demonstrate the knowledge, 
skills, and abilities for safe and effective advanced nursing practice. 
The graduate prepared registered nurse is responsible and accountable to 
practice according to the standards of practice for the specialized 
nursing role for which the nurse is prepared. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-03.2-06-01 
54-03.2-06-02 
54-03.2-06-03 
54-03.2-06-04 
54-03.2-06-05 
54-03.2-06-06 

CHAPTER 54-93.2-86 
CURRICULUM 

General Curriculum 
Curriculum Changes 
Practice Sites 
Practical Nurse Curriculum 
Registered Nurse Curriculum 
Graduate Program Curriculum 

54-93.2-96-91. General curriculum. The curriculum must: 

1. Be planned, implemented, and evaluated by the faculty with 
provisions for student input; 

2. Reflect the mission and purpose of the nursing education 
program; 

3. Be organized logically and sequenced appropriately; 

4. Facilitate articulation for upward mobility; 

5. Have a syllabus for each nursing course; and 

6. Have written, measurable terminal outcomes that reflect the 
role of the graduate. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-83.2-86-92. Curriculum changes. Major curriculum changes must 
be submitted to the board for approval prior to implementation. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-96-93. Practice sites. The program must have sufficient 
correlated practice experiences to assure development of nursing 
competencies: 

1. Sites used to provide practice experiences must be evaluated 
periodically by faculty; 

2. There must be sufficient practice experiences to assure the 
development of nursing competencies consistent with the level 
of preparation; 
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3. There must be written agreements with cooperating sites that 
are reviewed and revised periodically; and 

4. Sufficient faculty must be employed to supervise student 
practice experiences. The ratio of students to faculty at any 
one time may not exceed eight to one for beginning nursing 
students or a ratio acceptable to the board for advanced 
practice experiences. The student to faculty ratio must be 
maintained to provide for safety of patients, students, and 
faculty members. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-96-94. Practical nurse curriculum. The curriculum 
includes content that includes the following skill and knowledge areas 
necessary to meet requirements for an associate degree with a major in 
practical nursing: 

1. Communication and information concepts; 

2. Behavioral and social science concepts that serve as a 
framework for understanding growth and development throughout 
the life cycle, human behavior, interpersonal relationships, · 
and cultural diversity; 

3. Physical and biological sciences concepts that help the 
students gain an understanding of the principles of scientific 
theory and computation; 

4. Nursing concepts that provide the basis for understanding the 
principles of nursing care and appropriate and sufficient 
correlated nursing practice experiences to assure development 
of competencies; 

5. Concepts regarding legal and ethical issues and professional 
responsibilities; and 

6. Courses to meet the school's general education requirements 
for the associate degree. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-96-95. Registered nurse curriculum. The curriculum 
includes content that includes the following skill and knowledge areas 
necessary to meet requirements for a baccalaureate degree in nursing: 
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1. Concepts in written and oral communication, values 
clarification, scientific inquiry, computation, and technical 
and therapeutic information management; 

2. Behavioral and social sciences concepts that serve as a 
framework for the understanding of growth and development 
throughout the life cycle, human behavior, interpersonal 
relationships, cultural diversity, and the social and economic 
context of health care; 

3. Physical and biological sciences concepts that help the 
students gain an understanding of the principles of scientific 
theory; 

4. Arts and humanities concepts that develop the aesthetic and 
intellectual capabilities of the student; 

5. Nursing didactic content and practice experience that provide 
the basis for understanding: 

a. The nursing process; and 

b. The promotion and restoration of optimal health in clients 
across the lifespan in a variety of settings; 

6. Concepts regarding research, legal and ethical issues, trends 
in nursing, principles of education and learning, and 
professional responsibilities; 

7. Experiences that promote the development of leadership and 
management skills and professional socialization; and 

8. Courses to meet the school •s general education requirements 
for the baccalaureate degree. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-66-66. Graduate .program curriculum. The curriculum must 
include content from nursing and related academic disciplines and meet 
requirements for a graduate degree with a nursing focus: 

1. Advanced theory and research appropriate to the area of 
nursing specialization; 

2. Advanced nursing practice experience relevant to the focus of 
nursing specialization; 

3. Adequate role preparation for advanced nursing practice; and 
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4. Courses to meet the school's requirements for the master's 
degree. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-03.2-0]-01 

54-03.2-07-02 
54-03.2-07-03 
54-03.2-07-04 
54-03.2-07-05 
54-03.2-07-06 
54-03.2-07-07 
54-03.2-07-08 
54-03.2-07-09 

CHAPTER 54-83.2-97 
NURSING EDUCATION PROGRAM APPROVAL 

Evaluation of Compliance with the Standards for 
Nursing Education Programs 

Initial Approval 
Full Approval 
Conditional Approval 
Withdrawal of Approval 
Reinstatement of Approval Status 
Certificate of Approval 
Publishing Approval Status 
Continuing Compliance 

54-83.2-87-91. Evaluation of compliance with the standards for 
nursing education programs. Evaluation of continuing compliance with 
the standards of nursing education involves the submission of a 
self-study report by the nursing education program and a site visit by a 
board representative. This process includes the following elements: 

1. One month prior to a survey visit, a program must submit a 
narrative self-evaluation report that provides evidence of 
compliance with the standards of nursing education; 

2. The survey visit will be made by a representative of the board 
on dates mutually acceptable to the board and the program; 

3. Announcement of a survey visit will be sent to the program at 
least two months in advance of the visit; 

4. The program will be asked to schedule survey visit activities; 

5. The surveyor will make a verbal report to the program at the 
end of the visit; 

6. The surveyor•s written report will be sent to the program 
prior to the review by the board; 

7. The board•s fee for each program surveyed is two hundred 
dollars; 

8. Following the board•s review and decision, written 
notification regarding the approval of the program and, if 
necessary, the board•s recommendations will be sent to the 
administrator of the program; and 

9. Survey visits of individual programs may be conducted at 
shorter intervals upon the request of the board or from the 
school. 
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History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-87-82. Initial approval. The board may grant initial 
approval to a proposed nursing education program that complies wi th 
chapter 54-03.2-08. 

1. Initial approval is required prior to the enrollment of 
students in the first nursing course. 

2. The board may continue initial approval: 

a. Prior to the graduation of the first class, when review of 
materials specified in article 54-03.2, the most recent 
annual report, and the most recent site visit report 
reveals compliance with the rules; or 

b. After graduation of the first class, when review of the 
criteria for full approval reveals time is needed to fully 
comply with the rules. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-87-83. Full approval. The board may grant full approval 
under the following circumstances to: 

1. A program with initial approval that demonstrates compliance 
with the rules after: 

a. The most recent annual report; 

b. The most recent site visit report; 

c. The first class graduates; and 

d. The program pass rate for first-time writers of the 
licensing examination is eighty percent or greater in the 
first calendar year. 

2. A program with full approval that demonstrates continued 
compliance with the rules by: 

a. The most recent annual report; 

b. The most recent site visit report; and 

c. The program pass rate for first-time writers of the 
licensing examination do not fall below an average of 
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eighty percent pass rate for two consecutive calendar 
years. 

3. A program with conditional approval that demonstrates 
compliance with the rules by: 

a. The most recent annual report; 

b. The most recent site visit report; and 

c. The program pass rate for first-time writers of the 
licensing examination do not fall below an average of 
eighty percent pass rate for two consecutive calendar 
years. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-87-84. Conditional approval. If the board determines 
that a program does not meet board rules, the school must be notified in 
writing detailing the deficiencies requiring correction within a given 
time period set by the board. The board may impose conditional approval 
for a length of time to be determined by the board but not to exceed two 
years following the date of written notification. The deficiencies not 
fully meeting the standards of nursing education are demonstrated by: 

1. The most recent annual report; 

2. The most recent site visit report; or 

3. The program pass rate for first-time writers of the licensing 
examination fall below an average of eighty percent pass rate 
for three consecutive calendar years. 

Conditional approval allows the program to continue to operate while the 
program corrects the deficiencies and works toward full approval. If at 
the end of that time period established by the board, the deficiencies 
have not been corrected, board approval shall be withdrawn and a date to 
discontinue the program shall be set by the board. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-87-85. Withdrawal of approval. 

1. The board may withdraw initial approval when a new program 
fails to qualify for full approval within eighteen months 
following the graduation date of the first class. 
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2. The board may withdraw any approval when a program fails to 
correct documented deficiencies within a period of time 
specified by the board but not to exceed two years following 
the date of written notification. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-97-96. Re;nstatement of approval status. 

1. Upon receipt of notice of intent to withdraw approval, the 
administrator of the program may request a hearing pursuant to 
North Dakota Century Code chapter 28-32. 

2. After demonstration of compliance with rules, a program may 
petition the board in writing for reinstatement of approval 
status. 

3. Upon written request, representatives of the program may 
appear before the board to review board findings regarding 
program deficiencies or the adequacy of corrective actions 
taken by the program. 

4. If denied reinstatement, the school must comply with all rules 
for the development and implementation of a new nursing 
education program. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-97-97. Cert;f;cate of approval. Following the board•s 
review and action regarding the site visit report, a certificate shall 
be issued by the board to the program indicating the level of board 
approval. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-97-98. Publ;sh;ng approval status. The board shall 
annually publish a list of programs and the level of approval for each 
program. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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54-93.2-97-99. Continuing compliance. 

1. Annually by October thirty-first each program shall submit a 
report to the board providing requested information pertaining 
to the time period between July first of the previous year and 
June thirtieth. 

2. Each program must submit to the board a report and may have an 
onsite survey visit by the board every four years. 

3. The board may survey a program at any time at its discretion. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-03.2-08-01 
54-03.2-08-02 
54-03.2-08-03 
54-03.2-08-04 
54-03.2-08-05 
54-03.2-08-06 
54-03.2-08-07 

CHAPTER 54-93.2-98 
NEW NURSING EDUCATION PROGRAMS 

Development of a New Program 
Initial Requirements of a Program 
First Survey Visit 
Board Review and Initial Approval 
Admission of Students 
Progress Reports 
Annual Survey 

54-93.2-98-91. Development of a new program. A school 
considering establishing a nursing education program may submit to the 
board a statement of intent at least eighteen months in advance of the 
expected opening date. The school shall: 

1. Conduct a feasibility study which includes information 
relative to: 

a. The type of nursing program to be established; 

b. The availability of health care agencies with sufficient 
practice experiences to support the program; 

c. Projection of adequate enrollment; 

d. Assurance of adequate educational facilities and practice 
sites; 

e. Assurance of adequate financial resources for the program; 

f. Assurance of qualified faculty for teaching and 
supervision; 

g. Proposed starting date; and 

h. Need for entry level nurses in the state and that region 
of the state. 

2. Present the feasibility study to the board in a written 
report. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-93.2-98-92. Initial requirements of a program. The school 
shall employ a qualified nurse administrator to develop the program and 
submit a written application for approval to the board at least six 
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months before the proposed starting date or at such earlier time as the 
board and the school may agree. The written application must include: 

1. Evidence that the school either has or is progressing toward 
full accreditation by the north central association of 
colleges and schools commission on institutions of higher 
education; 

2. Mission and purpose of the school; 

3. Proposed purpose and outcomes of the program; 

4. Organizational design of school and program; 

5. Curriculum organization with rationale and course 
descriptions; 

6. Projected number of faculty with proposed employment dates; 

7. Faculty qualifications, responsibilities, and personnel 
policies of the school; 

8. Admission criteria and projected number of students to be 
admitted; 

9. Description of practice sites; 

10. Signed agreements with sites to be used for practice 
experiences; 

11. Financial resources adequate for planning, implementation, and 
continuation of the program; 

12. Description of academic facilities and staff to support the 
program; and 

13. Description of support services for students. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-98-93. First survey visit. After the application has 
been received, a survey visit of the school proposing the nursing 
education program must be made by the board's designee. A written copy 
of the surveyor's report must be submitted to the school and the nurse 
administrator. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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54-83.2-88-84. Board review and initial approval. The board 
shall act on the application and the surveyor's report within three 
months of the site vist. The school must be notified in writing of the 
board's decision whether to grant or deny initial approval. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-88-85. Admission of students. Students may be admitted 
to the program only after initial approval has been granted by the 
board. The number of students admitted to a program must be determined 
by: 

1. Number of qualified faculty; 

2. Adequate educational facilities and resources; and 

3. Availability of appropriate practice sites. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-88-86. Progress reports. Following initial approval 
progress reports that demonstrate implementation of approved plans under 
section 54-03.2-08-03 shall be submitted by the program administrator 
upon the board's request. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-83.2-88-87. Annual survey. The board's designee shall survey 
the program annually until the first class has graduated. Following 
graduation of the first class, a self-evaluation report of compliance 
with the rules shall be submitted by the program. The board ' s designee 
shall conduct a survey visit for consideration of full approval. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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CHAPTER 54-83.2-99 
CLOSURE OF A NURSING EDUCATION PROGRAM 

Section 
54-03.2-09-01 
54-03.2-09-02 
54-03.2-09-03 
54-03.2-09-04 

Closure of Nursing Education Program 
Voluntary Closing 
Closing as a Result of Withdrawal of Approval 
Storage of Records 

54-93.2-99-81. Closure of a nursing education program. A program 
may close voluntarily or must be closed due to withdrawal of board 
approval. During the transition to closure, provision must be made for 
maintenance of the standards for nursing education; placement for 
students who have not completed the program; and for the storage of 
academic records and transcripts. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-93.2-89-82. Voluntary· closing. When the school decides to 
close a program, the school shall notify the board in writing, the plan 
for discontinuation and the intended date of closing. 

1. The school may choose one of the following closing procedures: 

a. Continue the program until the last class enrolled is 
graduated; or 

b. Transfer currently enrolled students to other 
board~approved programs. 

2. The program shall continue to meet the standards for nursing 
education until closed. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(6) 

54-83.2-89-93. Closing as a result of withdrawal of approval. 
When the board withdraws approval of a program: 

1. The board shall establish a date of closure. 

2. The school shall present a plan for the transfer of students 
to other board-approved programs within a timeframe 
established by the board. 

History: Effective November 1, 1996. 
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General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-a3.2-a9-a4. Storage of records. When a program closes, the 
board must be advised of the arrangements for maintenance of academic 
transcripts. If the school ceases to exist, the academic transcripts of 
each student and graduate must be transferred to the board. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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CHAPTER 54-94.1-92 

54-94.1-92-91. Qualifications. To qualify for a nursing 
education loan, the applicant must: 

1. Be-a-ijRttea-States-etttzeR-aR8-a-NePtA-9aketa-Pest8eRtT 

2T Demonstrate financial needT satisfactory to the board; 

3T--Have--eeeR--aeee~tea--tRte--a-eeaP8-a~~Pevea-R~PstR§-ea~eatteR 
~Pe§Paffi-eP-ee-eRPe++ea-~R-a-eeaPa-a~~Pevea--R~Ps~R§--ea~eat~eR 
~PS§Pam-feP-~Paet~ea+-R~Pses-eP-Pe§~stePea-R~PsesT 

4T--Have--eeeR--aeee~tea--~Rte--eP--ee--eRPe++ea-~R-aR-ea~eat~eAa+ 
~Pe§Pam-feP-§Paa~ate-A~Pses-tAat-~s-aeee~tae+e-te-tAe-eeaPaT 

ST--Have--a++-ReeessaPy-a~~+~eat~eR-fePms-eem~+etea-aRa-eR-f~+e-~R 
tAe-eeaPa-eff~ee-ey-J~+y-f~Pst-ef-tAe-yeaP-~R-wA~eA-tAey--w~sA 
te--ee--eeRs~aePea-feP-a-R~Ps~R§-ea~eat~eA-+eaRT--A~~+~eat~eAs 
feP-R~Pse-PefPesAeP-ee~Pse-A~Ps~R§--ea~eat~eA--+eaRs--w~++--ee 
eeRs~aePea-at-aRy-eeaPa-ffieet~A§T 

2. Have all necessary application forms completed and on file in 
the board office by July first of the year in which they wish 
to be considered for a nursing education loan. Applicants for 
nurse refresher course nursing education loans will be 
considered at any board meeting; and 

3. Demonstrate one of the following: 

a. Be enrolled in a North Dakota board-approved or recognized 
undergraduate nursing education program for practical 
nurses or registered nurses; 

b. Have a current North Dakota license and have been accepted 
into or be enrolled in an educational program that is 
acceptable to the board; or 

c. Be a resident of North Dakota for refresher courses and 
accepted into a. refresher course that meets board 
requirements. 

History: Effective October 1, 1987; amended effective October 1, 1989; 
March 1, 1992; November 1, 1996. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-08(14) 
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CHAPTER 54-95-93.1 

54-95-93.1-91. Statement of intent. The 1977 legislative 
assembly enacted legislation that recognized the performance of 
additional acts to be performed by registered nurses practicing in 
expanded roles and gave the board of nursing the power to set standards 
for nurses practicing in specialized roles. From 1980 to 1991, the 
board Aas licensed advanced practitioners in nursing as nurse 
clinicians, nurse practitioners, clinical nurse specialists, certified 
nurse midwives, and certified registered nurse anesthetists. fAe--eeaFa 
Feee§A~les--tA--tAese-F~+es-tAat-tAese-ttt+es-~ay-eeAttA~e-te-ee-~sea-ey 
A~Fses-wttA-tAe-Fe~~tFea-eFeaeAtta+s~--9tAeF-ttt+es-~y-ee-Feee§Atlea-ey 
tAe--eeaFa--~~eA--a~~+teatteA~ The 1991 legislative assembly added 
prescriptive practices to the acts an advanced practice registered nurse 
may perform, if qualified. The 1995 legislative assembly further 
defined the educational requirements for the advanced practice 
registered nurse. 

fAe--i99i--+eg~s+attve-asse~e+y-aaaea-~FeseFt~ttve-~Faettees-~AaeF 
tAe-s~~eFv~steA-ef-a-+teeAsea--~Ays~etaA--te--tAe--aaattteAa+--aets--aAa 
a~tAeFtlea--a-~FeseFt~ttve-a~tAeFtty-ee~tttee-eeAststtA§-ef-twe-~e~eFs 
ef-tAe-eeaFa-ef-A~FstA§;-eAe-~Rys~etaA-a~~etAtea-ey-tAe-eeaFa-ef-~eatea+ 
e*a~tAeFs;--aAa--eAe-~~AaF~ae~st--a~~etAtea--ey-tAe-eeaFa-ef-~Aa~aey-te 
Feee~eAa-F~+es-Fe§aFatA§-~FeseFt~t~ve-a~tAeFtty--feF--aae~t~eA--ey- - tAe 
eeaFa-ef-A~FStA§~ 

The scope of practice for a registered nurse with advanced 
licensure is based upon an understanding that a broad range of health 
care services can be appropriately and competently provided by a 
registered nurse with validated knowledge, skills, and abilities in 
specific practice areas. The health care needs of citizens in North 
Dakota require that nurses in advanced practice roles provide care to 
the fullest extent of their kAew+eage;-skt++s;-aAa-aet+tttes scope of 
practice. The advanced practice registered nurse ~FaetttteAeF retains 
the responsibility and accountability for that scope of practice and is 
ultimately accountable to the patient within the Nurse Practices Act. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-i2~l-92~6t 43-12.1-02{1){7) 

54-95-93.1-92. Board authority - Title - Abbreviation. The board 
shall authorize tAe advanced nursing practice ef-A~FStA§-aAa-~se-ef--tAe 
ttt+e--llaavaAeea--FegtsteFea--A~Fse--~FaetttteAeFll--aAa-tAe-aeeFevtatteA 
lla~F~A~~~ll to a registered nurse who has submitted evidence of advanced 
knowledge, skills, and abilities in a defined area of nursing practice. 
RegtsteFea--A~Fses--wAe--~eet--tAe--~~a+tfteatteAs--ef---tRe---llaavaAeea 
Feg~steFea-A~Fse-~FaetttteAeFll-aAa-Aave-eeeA-tss~ea-tAe-aavaAeea-+teeAse 
~ay-~se-etAeF-ttt+es-tA-aAAe~AEtA§-tAetF-~Faettee-te-tAe-~~e+te~ Since 
1991 individuals have been licensed as advanced practice registered 
nurses in the categories of certified nurse midwife, certified 
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registered nurse anesthetist, clinical nurse specialist, or nurse 
practitioner. Each advanced practice registered nurse shall use the 
applicable category designation for purposes of identification and 
documentation. The title to be used must be submitted to the board for 
approval prior to usage ~A-+~e~-ef-tAe-ees~gRatee-~aavaReea-Peg~stePea 
R~Pse-~Paet~t~eRePll-t~t+e. No person may use tRe an advanced practice 
registered nurse ~Paet~t~eReP title eF-tRe-~R~t~a+s-lla~P~R~~~ll-eP-aRy 
etReP--t~t+e--aeRet~Rg--aavaReea--R~Pse--~Paet~ee without the express 
authority of the board of nursing to do so. 

History: Effective March. 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-98t±et 43-12.1-08(6) 

54-95-93.1-93. Definitions. The terms used in this chapter have 
the same meaning as in North Dakota Century Code chapter 43-12.1, 
except: 

1. "Advanced practice registered nurse license" means the 
document issued to the registered nurse who has met the 
qualifications outlined in these rules. 

2. "Certification" means a process of voluntary recognition by a 
national nursing organization of the applicant's advanced 
knowledge, skills, and abilities in a defined area of nursing 
practice. The certification process measures the theoretical 
and clinical content denoted in the advanced scope of 
practice, and is developed in accordance with generally 
accepted standards of validity and reliability. The 
certification examination is open only to registered nurses 
who have successfully completed an advanced nursing education 
program. 

3. 11 Health care team" means any health care professional licensed 
under North Dakota Century Code title 43. 

2~!:. "Scope of practice" means the delineation of the applicant's 
practicet-~Re+~e~Rg-a~ffieRs~eR-aRa--ae~RaaPy--aRa--fee~s~---tAe 
see~e--ef--~Paet~ee--stateffieRt which identifies the nature and 
extent of the applicant's practice and includes focus of care, 
elements of care, type of client, +eeat~eR-ef-~paet~ee; and 
ee++aaePat~eR-eP consultationeP-aetA; patterns with members of 
the health care team. 

History: Effective March 1, 1992; amended effective November 1. 1996 . 
. General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-98t±et 43-12.1-08(6) 

54-05-03.1-03.1. Standards of practice for the advanced practice 
registered nurse. 
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1. The standards of practice for the registered nurse found in 
chapter 54-05-02 are the core standards of practice for all 
categories of advanced practice registered nurses. 

2. In addition to the core registered nurse standards of 
practice, each advanced practice registered nurse shall 
practice according to national standards acceptable to the 
board for advanced practice registered nurses. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-85-83.1-84. Initial requirements for advanced practice 
regi stered nurse licensure. Applicants for advanced practice registered 
nurse licensure must: 

1. Possess a current license to practice as a registered nurse in 
North Dakota~i 

2. Submit evidence of completion of an advanced nursing education 
program~ prior to July 31, 1995, or submit evidence of 
completion of the requirements for a graduate education 
program with a nursing focus after August 1, 1995; 

3. Submit evidence of current certification by a national nurs i ng 
ef§aA~lat~eA certifying body in the specific area of nursing 
practice~i 

4. Submit a completed notarized application and pay the fee of 
one hundred dollars~; and 

5. Submit a scope of practice statement according to established 
board guidelines for review and approval by the board of 
nursing. 

Applicants who have been issued a registered nurse temporary permit and 
meet all of the qualifications for advanced licensure may be issued a 
temporary advanced practice registered nurse ~faet~t~eAef license with 
the same date of expiration. The advanced practice registered nurse 
license will be issued to coincide with the renewal date of the initial 
regi stered nurse license. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-i2~i-98{i6~ 43-12.1-09(4)(5) 

54-85-83.1-85. Temporary permit. A~~+~eaAts An applicant for 
advanced licensure who ~et-a++-etRef-~~a+~f~eat~eAs possesses a current 
registered nurse license, and has submitted a complete application, the 
required fee, and evidence of meeting all educational requirements, may 
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be issued a temporary advanced practice registered nurse +teeAse-~Att+ 
tAe-Fes~+ts-ef-tAe-ftFst-AatteAat-A~FStAg-eeFttfteatteA-eMaffitAatteA;-feF 
wAteA--tAe--eaAataate--ts-ett§te+e-afteF-ee~+etteA-ef-tAe-~FegFaffi;-Aave 
eeeA-Feeetvea~--VeFtfteatteA-ef-ett§tBtttty-feF-tAe-eMaffitAatteA--ffiay--ee 
Fe~~tFea~ permit for practice in an advanced practice registered nurse 
category if the applicant: 

1. Is applying for licensure under section 54-05-03.1-04; 

2. Is completing practice requirements for national nursing 
certification for the advanced practice registered nurse 
category; 

3. Has applied as a first-time candidate to the next national 
nursing certification examination for the advanced practice 
registered nurse category; or 

4. Is awaiting certification results based upon initial 
application. 

Temporary permit will not include prescriptive authority. If the 
applicant fails the first certification examination for which the 
applicant is eligible, the applicant may continue to practice if 
supervised by a licensed provider of tAat an appropriately related 
specialty or practice and the board is notified. If the applicant fails 
the second certification examination for which the applicant is 
eligible, the individual may no longer practice in the advanced practice 
regi stered nurse role. 

H;story: Effective March 1, 1992; amended effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-l2~l-98{l6t, 43-12.1-09(4) 

54-95-93.1-96. Requ;rements for advanced practice registered 
nurse l;censure renewal. The advanced practice registered nurse license 
is valid for the same period of time as the applicant•s registered nurse 
license. Applicants for renewal of the advanced practice registered 
nurse license must FeAew: 

1. Renew their registered nurse license;-aAa-~ayi 

2. Complete the advanced practice registered nurse license 
renewal application; 

3. Pay an advanced practice registered nurse licensure renewal 
fee of forty dollars;-s~effitti 

4. Submit evidence of current certification;i and s~effi~t 

5. Submit a scope of practice statement for review and approval 
by the board. 
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H;story: Effective March 1, 1992; amended effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12~1-98~16} 43-12.1-10(1) 

54-85-83.1-87. Term;nat;on of advanced practice registered nurse 
l;censure. The advanced practice registered nurse license may be 
terminated by the board when the licensee has: 

1. Been found in violation of any provision of North Dakota 
Century Code section 43-12.1-14. 

2. Failed to maintain national nursing certification. 

H;story: Effective March 1, 1992; amended effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12~1-98~16} 43-12.1-08(6) 

54-85-83.1-88. Prescr;pt;ve author;ty comm;ttee. Prior to the 
first regular meeting after July first of each year, the board will 
request an appointment to the prescriptive authority committee from the 
board of medical examiners and the board of pharmacy. The board shall 
appoint two eeaFa committee members, at least one of whom must be a 
registered nurse board member and one must be an advanced practice _ 
registered nurse with prescriptive authority, at the July board meeting. 
The committee will meet at least once each year to review rules for 
prescriptive authority; oversee the process of granting prescriptive 
authority; and recommend changes to the board. Reimbursement for the 
costs associated with attending the meetings will be the responsibility 
of the respective boards appointing the members. 

H;story: Effective March 1, 1992; amended effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08.1 

54-85-83.1-89. Requ;rements for prescr;pt;ve author;ty. 
Applicants for prescriptive authority shall: 

1. Be currently licensed as an advanced practice registered nurse 
~Faet~t~eReF in North Dakota. 

2. Have completed an advanced nursing education program prior to 
July 31, 1995, or submit evidence of completion of the 
requirements for a graduate education program with a nursing 
focus after August 1, 1995. 

3. Submit a complete. notarized prescriptive authority 
application and pay the fee of fifty dollars. 
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4. Provide evidence of completion of thirty contact hours of 
education in pharmacotherapy related to the applicant's scope 
of advanced practice w~tA~A-tAe-~ast-tAFee-yeaFs that: 

a. Include pharmacokinetic principles and their clinical 
application and the use of pharmacological agents in the 
prevention of illness, restoration, and maintenance of 
health. 

b. Have been obtained within a three-year period of time 
immediately prior to the date of application for 
prescriptive authority. 

c. Have been obtained from st~ay-w~tA~A-tAe-aavaAeea-feFffiat 
ea~eat~eA--~F8§Faffi--8F--aeeFea~tea--eeAt~A~~A§---ea~eat~eA 
~Fe§Fams;-eF-eetA~ one or more of the following methods: 

(1) Two academic semester hour credits in pharmacotherapy 
related to scope of practice is the equivalent of 
thirty contact hours; 

(2) Evidence of attendance at an approved pharmacotherapy 
seminar, lecture, workshop, class, or course either 
in person or via a telecommunication network may be 
submitted for part or all of the thirty contact 
hours; 

(3) Evidence of participation in an approved 
pharmacotherapy correspondence or home study 
continuing education course may be submitted for no 
more than one-half of the thirty contact hours; 

(4) Evidence of publication of one article related to 
pharmacotherapy in a refereed journal, one book 
chapter, or research project published in the license 
renewal timeframe may be submitted for a case-by-case 
review. Credit may be submitted for no more than 
one-sixth of the thirty contact hours; 

(5) Evidence of participation as a presenter or lecturer 
for content related to pharmacotherapy is allowable, 
but credits may not total more than one-sixth of the 
requirement. A presentation or lecture of fifty 
minutes or more may not be used more than once in the 
three years. The presentation or lecture must be 
approved for contact hours or be offered as part of 
an academic course; and 

(6) Other methods that may be approved by the board. 

4~ 5. Include in the scope of practice statement required under 
subsection 5 of section 54-05-03.1-04 the nature and extent of 
the collaboration aAa-eeAs~+tat~eA for prescriptive practices 

336 



with a tteeRsee physician who is lawfully practicing medicine 
in North Dakota. The statement must tRet~ee-tAe-fFe~~eRey-ef 
tAe---eettaaeFatteR- --aRe---eeRs~ttatteR;---tAe---~etAees---ef 
eetta8eFatteR---aRe---eeRs~ttatteR;---tAe---aFFaR§e~eRts---feF 
tRtttatteR-ef-eeRtaet-fFe~-eetA-~aFttes;-aRe--tAe--~etAees--ef 
eee~~eRtatteR--ef--tAe--eettaSeFatteR-9F-€9RS~ttatteR-~Feeess~ 
address all of the following areas: 

a. Broad classifications of drugs or devices to be commonly 
prescribed by the advanced practice registered nurse; 

b. Methods and frequency of the collaboration for 
prescriptive practices, which must occur as client needs 
dictate, but are no less than once every two months; 

c. Methods of documentation of the collaboration process 
regarding prescriptive practices; and 

d. Alternative arrangements for collaboration regarding 
prescriptive practices in the temporary or extended 
absence of the physician. 

s~ 6. Submit an affidavit from the licensed physician who will be 
participating in the collaborative prescriptive agreement 
acknowledging the manner of review and approval of the planned 
prescriptive practices. Information in the affidavit must 
also indicate that the advanced practice registered nurse•s 
scope of prescriptive practice is appropriately related to the 
collaborating physician's medical specialty or practice. 

H;story: Effective March 1, 1992; amended effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-98~± 43-12.1-02(7) 

54-85-83.1-18. Author;ty to prescr;be. A--FeghteFee--R~Fse 
tt€eRSeS-~RSeF-tAtS-€Aa~teF-WAeR-a~tAeFtle9-ay-tAe-8eaF9-ef-R~FStR§--~ay 
~FeseFtee--eF~§s--as--eeftRee-ay-eAa~teF-43-±6-9±-~~Fs~aRt-te-a~~tteaate 
state-aRe-feeeFat-taws~--Nettee-ef-tAe--~FeseFt~ttve--a~tAeFtty--gFaRtee 
wttt-ae-feFWaFeee-te-tAe-aeaFe-ef-~Aa~aey~ 

1. A permanent advanced practice registered nurse license with 
the addition of prescriptive authority shall be issued 
following review and approval of the completed application by 
the board. 

2. Between meetings of the board, board staff may review the 
prescriptive authority application and grant a temporary 
permit to prescribe if all the requirements are met. 

3. The advanced practice registered nurse with prescriptive 
authority may prescribe drugs as defined by chapter 43-15-01 
pursuant to applicable state and federal laws. Notice of the 
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prescriptive authority granted will be forwarded to the board 
of pharmacy. 

4. A prescriptive authority license does not include drug 
enforcement administration authority for prescribing 
controlled substances. Each licensee must apply for and 
receive a drug enforcement administration number before 
writing prescriptions for scheduled drugs. 

I 

5. The licensee may dispense pharmaceutical samples following 
state and federal regulations. 

6. The signature on documents related to prescriptive practices 
must clearly indicate that the licensee is an advanced 
practice registered nurse. 

7. The advanced practice registered nurse with prescriptive 
authority may not prescribe, sell, administer, distribute, or 
give to oneself or to one 1 s spouse or child any drug legally 
classified as a controlled substance or recognized as an 
addictive or dangerous drug. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-92t6t 43-12.1-08(19) 

54-95-93.1-11. Prescriptive authority renewal. le--FeAew-tAe 
~FeseF~~t~ve-a~tAeF~lat~eA;-tAe--Prescriptive authority is valid for the 
same period of time as the applicant 1 S advanced practice registered 
nurse and registered nurse license. The applicant for renewal must: 

1. Se~~+y--w~tA--tAe--Fe~~~Fe~eAts--ef--seet~eA-54-96-93~±-96-aAa 
~Ae+~ae-~A-tAe-see~e-ef--~Faet~ee--state~At--tAe--Aat~Fe--aAa 
exteAt--ef--tAe-ee++aseFat~eA-aAa-eeAs~+tat~eA-w~tA-a-+~eeAsea 
~Ays~e~aAt-aAa-s~e~~t-aA-aff~aav~t-fFe~-tAe-+~eeAsea-~Ays~e~aA 
aekAew+eag~A§-tAe-~aAAeF-ef-Fev~ew-aAe-a~~Feva+-ef-tAe-~+aAAea 
~FeseF~~t~ve-~Faet~ees~--ev~aeAee--ef--tAe--ee++aseFat~eA--aAa 
eeAs~+tat~eA--w~tA--tAe-+~eeAsee-~Ays~e~aA-~ay-ee-Fe~~estea-ey 
tAe-eeaFe Renew the applicant 1 S registered nurse license. 

2. PFev~ae--aee~~Atat~eA--ef-f~fteeA-eeAtaet-Ae~Fs-ef-eeAt~A~~A§ 
ee~eat~eA--S~F~A§--tAe--~Fev~e~s--twe--yeaFS---tAat---~AEf~aes 
~AaF~aeetAeFa~y--Fe+atee--te--tAe--see~e--ef-~Faet~ee~ Submit 
evidence of current certification by a national nursing 
certification body in the specific area of nursing practice. 

3. Submit a completed aAa-AetaF~lee advanced practice registered 
nurse with prescriptive ~Faet~ee authority renewal 
application. 

4. Pay the advanced practice registered nurse renewal fee of 
forty do 11 ars. 
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5. Submit a scope of practice statement that complies with 
requirements of section 54-05-03.1-06 and addresses all of the 
following areas: 

a. Broad classifications of drugs or devices to be commonly 
prescribed by the advanced practice registered nurse; 

b. Methods and frequency of the collaboration for 
prescriptive practices, which must occur as client needs 
dictate, but no less than once every two months; 

c. Methods of documentation of the collaboration process 
regarding prescriptive practices; and 

d. Alternative arrangements for collaboration regarding 
prescriptive practices in the temporary or extended 
absence of the physician. 

6. Provide evidence of completion of fifteen contact hours of 
education during the previous two years in pharmacotherapy 
related to the scope of practice. The education may be 
obtained from one or more of the following methods: 

a. One academic semester hour credit in pharmacotherapy 
related to scope of practice is the equivalent of fifteen 
contact hours; 

b. Evidence of attendance at an approved pharmacotherapy 
seminar, lecture, workshop, class, or course either in 
person or via a telecommunication network may be submitted 
for part or all of the fifteen contact hours; 

c. Evidence of participation in an approved pharmacotherapy 
correspondence or home study continuing education course 
may be submitted for no more than one-half of the fifteen 
contact hours; 

d. Evidence of publication of one article related to 
pharmacotherapy in a refereed journal, one book chapter, 
or research project published within the license renewal 
timeframe may be submitted for a case-by-case review. 
Credit may be submitted for no more than one-sixth of the 
fifteen contact hours; 

e. Evidence of participation as a presenter or lecturer for 
content related to pharmacotherapy is allowable, but 
credits may not total more than one-sixth of the 
requirement. A presentation or lecture of fifty minutes 
or more may not be used more than once in the two years. 
The presentation or lecture must be approved for contact 
hours or be offered as part of an academic course; and 

f. Other methods that may be approved by the board. 
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7. Submit an affidavit from the licensed physician who will be 
participating in the collaborative prescriptive agreement 
acknowledging the manner of review and approval of the planned 
prescriptive practices. Information in the affidavit must 
also indicate that the advanced practice registered nurse's 
scope of prescriptive practice is appropriately related to the 
collaborating physician's medical specialty or practice. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-92t6t 43-12.1-10(1) 

54-95-93.1-12. Change in physician collaboration aRe-eeRs~+tat~eR 
regarding prescriptive authority. ev~eeAee--ef---eee~~eRtat~eR The 
advanced practice registered nurse or the collaborating physician may 
terminate the relationship at any time. The advanced practice 
registered nurse must notify the board in writing within five working 
days of the termination. An affidavit of tRe collaboration aRe 
eeRs~+tat~eR with tRe another licensed physician must be submitted ~f 
when there is a change in the licensed physician providing the 
collaboration aRe--eeRs~+tat~eR. The eee~~Rtat~eR affidavit and a 
revised scope of practice statement must be submitted within R~Rety 
sixty days of the change in tRe collaboration with a licensed physician. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-92t6t 43-12.1-02(7) 

54-95-93.1-13. Suspension or enjoining of prescriptive authority. 
The prescriptive authority granted to an advanced practice registered 
nurse ~Faet~t~eAeF may be temporarily suspended or enjoined according to 
provisions of North Dakota Century Code chapters 28-32 and 32-06, when 
the advanced practice registered nurse ~Faet~t~eAeF has: 

1. Net--~a~Rta~Aee Failed to maintain current licensure as an 
advanced practice registered nurse ~Faet~t~eReF or failed to 
meet prescriptive authority requirements; 

2. Prescribed outside the scope of practice or for other than 
therapeutic purposes; eF 

3. Violated any state or federal law or Feg~+at~eRs regulation 
applicable to prescriptions~ or 

Net~ee Following final board action notice of suspension or injunctive 
action regarding prescriptive authority will be forwarded to the board 
of pharmacy and the eeaFe-ef-~e~ea+-eMa~~ReFs collaborating physician. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-±2~±-92t6t 43-12.1-02(7) 
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54-85-83.1-14. Encumbered license. Encumbrances placed on the 
advanced practice registered nurse license will also be placed on the 
registered nurse license. 

History: Effective March 1, 1992; amended effective November 1, 1996 . 
. General Authority: NDCC 43-12.1-08 

Law Implemented: NDCC 43-l2~l-92t6t 43-12.1-08(13) 

54-85-93.1-15. Recognition at effective date. Any registered 
nurse with an advanced license as a nurse clinician, nurse practitioner, 
clinical nurse specialist, nurse midwife, or certified registered nurse 
anesthetist on MaFeA-l;-1992 November 1, 1996, must continue to be 
recognized as an advanced practice registered nurse ~Faet~t~eReF, and is 
eligible for renewal of the advanced practice registered nurse 
~Faet~t~eAeF license under the provision of this title. These rules may 
not be construed to limit or restrict aR--aevaReee--Feg~steFee--A~Fse!s 
see~e-ef-~Faet~ee-as-eef~Aee-ay the advanced practice registered nurse's 
scope of practice statement previously approved by the board. 

History: Effective March 1, 1992; amended effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-l2~l-98tl6t 43-12.1-08(6) 

341 



STAFF COMMENT: Article 54-08 contains all new material but is not 
underscored so as to improve readability. The article previously 
designated as Article 54-08 has been redesignated as Article 54-09. 

ARTICLE 54-88 

STANDARD FOR LICENSED NURSE DELEGATION OF NURSING TASKS 
IN SETTINGS WHERE LICENSED NURSES ARE NOT REGULARLY SCHEDULED 

Chapter 
54-08-01 
54-08-02 

General Provisions 
Standards for Delegating Nursing Care Tasks in Specific 

Settings 

CHAPTER 54-88-81 
GENERAL PROVISIONS 

Section 
54-08-01-01 
54-08-01-02 

Statement of Intent 
Definitions 

54-88-81-81. Statement of intent. 

1. These rules apply only: 

a. Where a licensed nurse is not regularly scheduled to 
practice; and 

b. A licensed nurse is not available to provide direct 
supervision; but 

c. Serves -in a consultative nursing role. 

2. The rules have no application in: 

a. Acute care; 

b. Nursing facilities; or 

c. Any other setting where the regularly scheduled presence 
of a licensed nurse is required. 
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3. These rules govern licensed nurses who practice in settings 
where delegation may occur and are not intended to govern the 
setting itself. 

4. It is solely the board•s responsibility by law to regulate and 
define how and under what circumstances licensed nurses may 
delegate or assign nursing tasks to unlicensed persons, and to 
further define the level of preparation and supervision that 
unlicensed persons must have in order to receive nurse 
delegation and assignment. 

5. The board believes that unlicensed personnel can be utilized 
to provide nursing care services only under the delegation and 
supervision of a licensed nurse. However, the board 
recognizes that basic activities of daily l iving can be 
provided in some settings without the assignment, delegation, 
or supervision of a licensed nurse. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-98-91-92. Definitions. The terms used in this article have 
the same meaning as in North Dakota Century Code chapter 43-12.1, 
except: 

1. "Assisting with the administration of routine, regularly 
scheduled medications" means helping the client with one or 
more steps in the process of taking medications. Examples of 
"assisting" include: 

a. Opening the medication container; 

b. Reminding the client of the proper time to take the 
medication; 

c. Removal of an individual dose from a previously dispensed, 
properly labeled container, including a unit dose 
container; 

d. Verifying the right patient, medication, dosage, route, 
and time of administration with the physician•s order; 

e. Giving the individual dose to the proper client at the 
proper time by the proper route; 

f. Promptly recording the time and dose given. 

2. "Basic nursing tasks" means procedures that do not require the 
education of a licensed nurse, but that cannot be performed by 
the client independently. Basic nursing tasks may be 
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procedures that are directed by the client. These basic tasks 
include activities of daily living. 

3. "Consultative nursing in specific settings" means that the 
licensed nurse provides guidance and information as a 
.participant of the interdisciplinary team but is not 
individually responsible to direct the plan of care for the 
client. 

4. "Delegation" means the process for licensed nurses to 
authorize an unlicensed person to perform nursing tasks in 
selected situations. · 

5. "Initial direction" means explicit instructions regarding the 
provision of the nursing task including the: 

a. Reasons why the nursing task is necessary; 

b. Methods used to perform the nursing task; 

c. Documentation of the nursing task; and 

d. Observation of the client•s responses. 

6. "Licensed nurse" means a person 1 i censed pursuant to North 
Dakota Century Code chapter 43-12.1 and this title. 

7. 11 Periodic inspection and evaluation" means the licensed 
nurse•s assessments and evaluations of the client•s condition 
and the review of the procedures and directions established 
for the provision of nursing tasks or for the administration 
of routine, regularly scheduled medications by unlicensed 
persons at intervals determined by the licensed nurse based on 
the condition of the client. 

8. "Pro re nata medications" means those medications which have 
been ordered to be given as needed. 

9. "Procedural guidance" means a written plan for the provision 
of a nursing task or the administration of routine, regularly 
scheduled medications. 

10. 11 Regularly scheduled presence of a licensed nurse" means that 
a licensed nurse is present a·minimum of eight hours in a 
twenty-four-hour period of time in a setting where client care 
is being continuously delivered. 

11. 11 Routine, regularly scheduled medications" means the 
components of a legally identified medication regimen for an 
individual or groups of individuals with stable, predictable 
conditions which are administered on a routine basis and do 
not require drug calculations, determination of need, or 
dosage conversion. 
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a. Medications included in this definition may include those 
administered orally, topically, nasally, or instilled 
within the eye or ear. 

b. Medications excluded from this definition include any 
medications to be administered by injection, through a 
tube, or inserted in another body cavity, except when 
specifically delegated by a licensed nurse to a specific 
unlicensed person for a specific client. 

c. The licensed nurse may make the determination to exclude 
any medication from this definition. 

12. "Stable and predictable condition" means a situation in which 
the client•s clinical and behavioral status is known and does 
not require the regularly scheduled presence and evaluation of 
a licensed nurse. 

13. "Specific delegation" means the assignment by a licensed nurse 
to an unlicensed person the performance of the selected 
nursing task for only the assigned client. 

14. "Unlicensed person" means an individual who is not licensed to 
practice nursing in North Dakota but who provides delegated 
nursing care. 

H;story: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 
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Section 
54-08-02-01 

54-08-02-02 
54~08-02-03 

54-08-02-04 

54-08-02-05 
54-08-02-06 

CHAPTER 54-98-92 
STANDARDS FOR DELEGATING NURSING CARE TASKS 

IN SPECIFIC SETTINGS 

Delegation of Nursing Tasks in Specific 
Facilities Where a Licensed Nurse is not 
Regularly Scheduled but May Delegate 
Nursing Care 

Basic Nursing Tasks in Various Settings 
Delegation of Nursing Tasks in Settings Where 

a Licensed Nurse is Not Regularly Scheduled 
and Not Available to Provide Direct Supervision 

Delegation of Medication Administration to 
Unlicensed Person in Specific Settings 

Pro Re Nata Medications 
Variance 

54-98-92-91. Delegation of nursing tasks in specific facilities 
where a licensed nurse is not regularly scheduled but may delegate 
nursing care. A licensed nurse may delegate nursing tasks, which may 
include assisting in the administration of routine, regularly scheduled 
medications, to unlicensed persons even if they are not registered as a 
nurse assistant or as a medication assistant with the board, in the 
following specific facilities: 

1. Adult foster care facilities licensed under North Dakota 
Century Code section 50-11-01.4 and North Dakota 
Administrative Code chapter 75-03-21; 

2. Basic care facilities licensed under North Dakota Century Code 
chapter 2~-09.3; 

3. Developmental disabilities provider agencies licensed under 
North Dakota Century Code chapter 25-16; 

4. Group homes and residential child care facilities licensed 
under North Dakota Century Code section 50-11-01 and North 
Dakota Administrative Code chapter 75-03-16; 

5. Human service centers licensed under North Dakota Century Code 
chapter 50-06; 

6. Jails, facilities subject to jail contracts, and regional 
correction centers licensed under North Dakota Century Code 
chapter 12-44.1; 

7. Qualified service providers licensed under North Dakota 
Century Code chapter 50-06.2 and North Dakota Administrative 
Code chapter 75-03-23; 
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8. Residential treatment centers for children licensed under 
North Dakota Century Code chapter 25-03.2 and North Dakota 
Administrative Code chapter 75-03-17; 

9. Schools approved under North Dakota Century Code title 15; and 

10. Youth correctional facilities approved under North Dakota 
Century Code chapter 12-46. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-98-92-92. Basic nursing tasks in various settings. 

1. Basic nursing tasks vary from setting to setting depending on 
the client population served and the acuity and complexity of 
the client's care needs. 

2. Basic nursing tasks may require the delegation and supervision 
of a licensed nurse. 

3. The need for supervision is at the discretion of the licensed 
nurse providing supervision under specific delegation. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-98-92-93. Delegation of nursing tasks in settings where a 
licensed nurse is not regularly scheduled and not available to provide 
direct supervision. The licensed nurse may delegate nursing tasks to 
unlicensed persons, specific to individual clients, even if unlicensed 
persons have not been registered on the board's registry, under the 
following conditions: 

1. The setting where the nursing task is to be performed is one 
where laws or administrative rules which license the setting 
do not require the regularly scheduled presence of a licensed 
nurse. Settings where the practice of nursing is continuously 
performed, such as in nursing facilities or acute care 
facilities are excluded from this article. 

2. In those health care settings where the regularly scheduled 
presence of a licensed nurse is not required, the licensed 
nurse may delegate nursing tasks only for clients who have a 
stable, predictable condition and for which minimal nursing 
supervision is required for that nursing task. 

3. The supervising licensed nurse: 
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a. Considers the nature of the nursing task to be provided, 
its complexity, the risks involved and the necessary skill 
needed to perform the task; 

b. Assesses the client•s condition and determines if the 
unlicensed person is capable to perform the nursing task 
in the absence of direct licensed nurse supervision; 

c. Determines how frequently the client•s condition shall be 
reassessed to determine the appropriateness of the 
continued delegation of the nursing task to an unlicensed 
person; 

d. Determines that the unlicensed person is prepared to 
effectively deal with the outcomes of performing the 
nursing task; 

e. Assesses the ability of the unlicensed person to perform 
the nursing task; and 

f. Determines the frequency of supervision of the unlicensed 
person. 

4. Prior to delegating the nursing task, the licensed nurse 
shall: 

a. Teach the unlicensed person the nursing task; 

b. Observe the unlicensed person performing the nursing task 
to ensure that the unlicensed person performs the task 
safely and accurately; 

c. Document the unlicensed person•s competency to perform the 
task; and 

d. Leave written instructions for performance of the nursing 
task for the unlicensed person to use as a reference. 

5. The licensed nurse is responsible for delegating the task to 
an unlicensed person and ensuring that supervision will occur 
as needed. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-98-62-84. Delegation of medication administration to 
unlicensed person in specific settings. A licensed nurse may teach and 
delegate assistance with the administration of routine, regularly 
scheduled medications. The licensed nurse shall: 
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1. Assess the client's condition and determine if the unlicensed 
person is capable to administer the medication in the absence 
of direct licensed nurse supervision. 

2. Determine how frequently the client's condition shall be 
reassessed to determine the appropriateness of the continued 
delegation of the medication administration to an unlicensed 
person. 

3. Supply procedural guidance and initial direction for the 
assisting with the administration of routine, regularly 
scheduled medications, including: 

a. A specific list of the common side effects; 

b. A specific list of the signs and symptoms of those side 
effects; and 

c. A specific plan of action including under what 
circumstances the licensed nurse must be contacted. 

4. Observe and evaluate the administration of medications by 
unlicensed persons periodically. 

5. Assume the responsibility and accountability to determine the 
appropriateness of the delegation related to the 
administration of routine, regularly scheduled medications. 

H;story: Effective November 1, 1996. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54~98-92-95. Pro re nata med;cat;ons. 

1. The decision to administer pro re nata medications cannot be 
delegated in situations where an onsite assessment of the 
client is required prior to administration. 

2. Some situations allow the administering of pro re nata 
medications without directly involving the licensed nurse 
prior to each administration. 

a. The decision regarding whether an onsite assessment is 
required is at the discretion of the licensed nurse. 

b. Written parameters specific to an individual client's care 
must be written by the licensed nurse for use by the 
unlicensed person when an onsite assessment is not 
required prior to administration of a medication. These 
written parameters: 

(1) Supplement the physician's pro re nata order; and 
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(2) Provide the unlicensed person with guidelines that 
are so specific regarding the pro re nata medication 
that the unlicensed person uses no discretion in 
administering the medication. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08(6) 

54-98-92-96. Variance. Upon written application, and good cause 
shown to the satisfaction of the board, the board may include additional 
specific types of facilities under section 54-08-02-01. 

History: Effective November 1, 1996. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-08 
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TITLE 59.5 

State Personnel Board 
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NOVEMBER 1996 

CHAPTER 59.5-83-92 

59.5-93-92-91. Scope of chapter. This chapter applies to all 
e+ass~f~ee employees who have satisfactorily completed their 
probationary period and who are in positions classified by the central _ 
personnel di vision. Additionally, this chapter applies to state and 
local government agencies, departments, institutions, and boards and 
commissions that employ individuals in positions classified by the 
central personnel division. 

History: Effective December 1, 1985; amended effective November 1, 
1996. 
General Authority: NDCC 64-42-93;-64-44~3-97 54-44.3-07(1) 
Law Implemented: NDCC 64-42-93;-S4-44~3-97;-S4-44~3-i2 54-44.3-07(3) 

59.5-93-82-91.1. Definitions. The terms used throughout this 
chapter have the same meaning as in North Dakota Century Code chapter 
54-44.3, except that llweFk~Ag--eaysll--~eaAs--MeAeay--tRFe~gR--~F~eay 
eMe+~s~ve-ef-Re+~eays~~ 

1. 11 Regular employee., means a person who has completed the 
probationary period and who is in a position classified by the 
central personnel division. 

2. 11 Working days 11 means Monday through Friday exclusive of 
holidays. 

History: Effective May 1, 1994; amended effective November 1, 1996. 
General Authority: NDCC 54-44.3-07(1) 
Law Implemented: NDCC 54-44.3-07(3) 
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59.5-93-92-92. Classification a~~ea+s appeal procedure. 

1. A AeR~~e~a~~eAa~y regular employee ~A-~Re-e+ass~f~ea-se~v~ee 
or an appointing authority may appeal a classification 
decision made by the a~~ee~e~; central personnel division; 
eeRee~R~R§-~Re-e+ass-~~~+e-ass~§Rea-~e-a-~es~~~eA-te-tRe-state 
~e~seRRe+-~ea~a~ if one of the following is alleged: 

a. The central personnel division did not give due 
consideration to information presented. 

b. The central personnel division did not follow chapter 
4-07-03. 

c. The decision of the central personnel division was made in 
a discriminatory manner as defined in North Dakota Century 
Code section 14-02.4-01. 

The appeal to the state personnel board must be s~~ffi~~~ea-~A 
w~~~~R§-w~~R~A received by central personnel division staff by 
the close of business fifteen working days from the date of 
the written decision of the a~~ee~e~ division. The appeal 
must be in writing and state the reason for the appeal. +Ae 
a~~ea+-~e-~Ae-s~a~e-~e~seAAe+-~ea~a--ffi~s~--~e--ffia~+ea--te--~Re 
S~~ee~e~;-eeAi~af-~ePSSAAef-S~V~S~SA~ 

2. Upon receipt of a written appeal, the director, central 
personnel division, as secretary to the board, shall schedule 
the appeal for hearing before the board. The director, on 
behalf of the state personnel board, shall notify the employee 
and appointing authority in writing of the board hearing date 
at least ten working days prior to the board hearing date. 

3. The central personnel division shall provide each member of 
the state personnel board, the employee, and the agency 
appointing authority with a copy of each document to become a 
part of the appeal file. The appeal file must consist of, but 
is not limited to, copies of the following: 

a. The original classification/reclassification request under 
appeal and all attachments and responses. 

b. The appeal form and all attachments. 

c. All written correspondence relating to the original 
classification request and appeal, including written 
requests for extension and notices of extensions granted 
or denied. 

d. The written appeal commencing the appeal before the state 
personnel board. 
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e. Other directly relevant and significant documents 
submitted by the employee, appointing authority, or the 
central personnel division. 

4. The central personnel division shall disseminate the appeal 
file to all participating parties at least ten working days 
prior to the board hearing date. Documents submitted by any 
participant after the appeal file is disseminated may cause 
the board to delay the hearing, generally to the next 
scheduled board meeting date. 

5. The employee, appointing authority, and their representatives 
may appear at the board meeting for the hearing of their 
classification appeal. The eeRtFal--~eFseRRel--a~v~s~eR 
employee, appointing authority, or their representatives shall 
first make an oral presentation relative to the matter under 
appeal followed by the e~~leyee;--a~~e~Rt~R§--a~t~eF~ty;--eF 
tAe~F---Fe~FeSeRtat~ves central personnel division. S~e~ 
~FeseRtat~eRs-s~e~la-ee-l~~~tea-te-teR--~~R~tes--aRa--a~Feetly 
Felate--te--tAe--~ss~es--ef--t~e--a~~eal':'---l'~e--eeaFa-~ay-ask 
~~est~eRs-ef-tAese-~ak~R§-eFal-~FeseRtat~eRS':'--l'Ae--e~~leyeels 
a§eRey-sAall-Fe~~e~Fse-tAe-a~~eal~R§-e~leyee-feF-t~e-Fe~~~Fea 
t~~;-tFavel;-~als;-aRa-leag~R§-ex~eRses-te-a~~eaF-eefeFe-t~e 
eeaFS':'---l'~e--Fe~~B~FSe~Rt-~ay-Ret-exeeea-t~e-a~~Rts-allewea 
state-e~~leyees The board chairperson shall ensure that all 
parties have ample opportunity to present their views relating 
to the classification appeal. New information presented at 
the hearing may delay the decision of the board. 

6. If the board determines by a preponderance of the evidence 
that the appeal has merit based on reasons stated in 
subsection 1, the board shall: 

a. Remand the appeal to the central personnel division for 
further review; 

b. Uphold the decision of the central personnel division; or 

c. Change the classification of the subject position based on 
the record and information before it. 

7. The central personnel division shall notify the employee and 
appointing authority in writing of the board•s decision within 
five working days following the date the board makes its 
decision regarding the appeal. Decisions which result in a 
classification either higher or lower than that previously 
established by the central personnel division are effective on 
the f~Fst--aay-ef-t~e-~Rt~-~R-w~~eA-tAe-AeaF~R§-~s-~ela date 
specified by the appointing authority. 

7':'--AR--e~~leyee--eF-a~~e~Rt~R§-a~tAeF~ty-wAe-~s-a~ssat~sf~ea-w~t~ 
t~e-aee~s~eR-ef-tAe-state-~eFseRRel--eeaFa--~ay--~et~t~eR--tAe 
B9aFa--feF--Fe€9RS~SeFat~9R':'---l'~e--~et~t~9R-~~st-ee-ee~eReea 
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w~tR-a-wF~tteA-Fe~~est-te-tRe-aeaFa-~estmaPkea-Ae--tateF--tRaA 
f~fteeA--aays--fPem--tRe-aate-tRe-aeaFa!s-aee~s~eA-was-ma~+ea~ 
tRe-Fe~~est-m~st-s~ee~fy-tRe-FeaseA-feP--tRe--FeeeAs~aePat~eA~ 
tRe--state-~epseAAe+-aeaFa-may-§FaAt-eF-aeAy-tRe-Fe~~est-aasea 
eA-tRe-aeapa!s-aeteFm~Aat~eA-wRetReF-tRe-FeaseA-s~ee~f~ea--Ras 
.s~§A~f~eaAt-meP~t~ 

8. The employee's agency shall reimburse the appealing employee 
for the required time, travel, meals, and lodging expenses to 
appear before the board. The reimbursement may not exceed the 
amounts allowed state employees. 

History: Effective December 1, 1985; amended effective May 1, 19941 
November 1, 1996. 
General Authority: NDCC 54-44.3-07(1) 
law Implemented: NDCC 54-44.3-07(3) 

59.5-93-92-93. Pay grade appeals. 

1~--A--AeA~Feaat~eAaFy--em~+eyee--~A--tRe-e+ass~f~ea-seFv~ee-eF-aA 
a~~e~At~A§-a~tReP~ty-may-a~~ea+-tRe-~ay-§Faae--ass~§Aea--te--a 
etass--ay--tRe--a~FeeteF;--eeAtPa+--~eFseAAe+-a~v~s~eA;-te-tRe 
state-~eFseAAe+--aeaFa~---lRe--a~~ea+--m~st--ae--s~am~ttea--~A 
wF~t~A§--w~tR~A--f~fteeA--wePk~A§--aays--fFem--tRe-aate-ef-tRe 
wF~tteA-aee~s~eR-ef-tRe-a~PeeteF~--+Re--a~~ea+--te--tRe--state 
~eFseRRet~-aeaFa--m~st--ae--ma~+ea--te--tRe--a~FeeteF;-eeRtFa+ 
~eFseRAe+-a~v~s~eA~ 

2~--H~eR--Feee~~t--ef--a--wF~tteR--a~~ea+;--tRe--a~FeeteF;-eeRtFa+ 
~eFseARe+-a~v~s~eA;-as-seeFetaFy-te-tRe-aeaFa;-sRa++--seRea~+e 
tRe--a~~ea+--feF--ReaF~R§--aefeFe-tRe-seaFa~--lRe-a~PeeteF;-eR 
aeRaff-ef-tRe-state-~eFseRAe+-aeaFS;-SRaff-Aet~fy-tAe-e~feyee 
aRa--tRe--a~~e~Rt~R§-a~tReF4ty-~R-wF4t4R§-ef-tAe-aeaFa-ReaF~R§ 
aate-at-+east-teR-WeFk~A§-aays--~F4eF--te--tAe--aeaFa--AeaF4R§ 
a ate~ 

3~--lAe--eeAtFa+--~eFseRRe+--a4v~s~eA-sRa++-~Pev~ae-eaeR-memseF-ef 
tAe-state--~eFseARe+--aeaFa;--tRe--em~+eyee;--aAa--tRe--a§eRey 
a~~e~At~A§--a~tReF~ty-w4tR-a-ee~y-ef-eaeR-aee~meAt-te-aeeeme-a 
~aFt-ef-tAe-a~~ea+-f4+e~--+Ae-a~~ea+-f4+e-m~st-eeAs~st-ef;-s~t 
~s-Ret-+~m~tea-te;-ee~~es-ef-tRe-fe++ew~R§+ 

a~--lRe-eF~§~Ra+-~ay-§Faae-Fev~ew-Fe~~est-~AaeF-a~~ea+-aRa-a++ 
attaeRmeRts-aRa-Fes~eAses~ 

s~--lRe-wF~tteR-a~~eaf-aAa-a++-attaeAmeAts~ 

e~--A++---wF~tteA--eeFFes~eAaeAee--Fe+at~A§--te--tAe--eF~§~Aa+ 
Fe~~est--aRa--a~~ea+;--~Re+~a~R§--wP~tteA---Fe~~ests---feF 
eMteAs~eA-aAa-Aet~ees-ef-eMteAs~eRs-§FaRtea~ 
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a~--~Ae--wf~tteR-a~~eat-ee~eRe~Rg-tAe-a~~eat-8efefe-tAe-state 
~eFseRRe+-eeafa~ 

e~--9tAeF---a~feet+y---felevaRt---aRa---s~gR~f~eaRt--aee~meRts 
s~em~ttea-ey-tAe-em~+eyee;-ey-tAe-a~~e~Rt~Ag-a~tAef~ty;-eF 
tAe-eeRtfat-~efseRRet-a~v~s~eR~ 

4~--~Ae--eeRtFat--~efseRRet--a~v~s~eR-sAa++-a~ssem~Rate-tAe-a~~ea+ 
f~te-te-a++-~aft~e~~at~Rg-~aft~es-at-+east--teR--wefk~Rg--aays 
~f~ef--te--tAe-eeafa-Aeaf~Rg-aate~--Qee~meRts-s~em~ttea-ey-aRy 
~aFt~e~~aRt-aftef-tAe-a~~ea+-f~+e-~s--a~ssem~Ratea--may--ea~se 
tAe--eeafa--te--ae+ay--tAe--Aeaf~R§;--geRefat+y--te--tAe--Rext 
seAea~+ea-eeafa-meet~Rg-aate~ 

s~--~Ae----a~~e~Rt~Rg---a~tAef~ty;---tAe---em~teyee;---aRa---tAe~f 
fe~FeseRtat~ves-may--a~~eaf--at--tAe--eeafa--meet~Ag--fef--tAe 
Aeaf~Rg--ef--tAe--~ay--gfaae--a~~ea+~---~Ae--eeRtFat-~efseRRet 
a~v~s~eR-SAatt-f~fSt-make-aR-efat-~feSeRtat~eR-fetat~ve-te-tAe 
mattef--~RaeF--a~~ea+-fe++ewea-ey-tAe-em~+eyee;-tAe-a~~e~Rt~R§ 
a~tAeF~ty;--ef--tAe~f--fe~feseRtat~ves~---S~eA---~feseRtat~eRs 
sAe~+a--ee--+~m~tea--te-teR-m~R~tes-aRa-a~feet+y-Fe+ate-te-tAe 
~ss~es-ef-tAe-a~~ea+~--~Ae-eeafa-may-ask--~~est~eAs--ef--tAese 
mak~Ag---efat--~feseRtat~eRs~---lAe--e~+eyee!s--ageRey--sAatt 
Fe~me~Fse--tAe--a~~eat~Rg--e~+eyee--feF--tAe--Fe~~~fea--t~me; 
tFavet;--mea+s;--aRa--+eag~Rg--ex~eRses--te--a~~eaF-eefefe-tAe 
eeafa~--~Re-fe~mB~fsemeRt-may-Ret-exeeea-tAe--ame~Rts--attewea 
state-em~+eyees~ 

6~--~Ae--eeAtFat--~efseRRet-a~v~s~eR-sAatt-Ret~fy-tAe-e~+eyee-aRa 
tAe-a~~e~Rt~Rg-a~tAef~ty-~R-wf~t~Rg-ef--tAe--eeafa!s--aee~s~eR 
w~tA~R--f~ve--wefk~Rg--aays-fe++ew~Rg-tAe-aate-tAe-eeafa-makes 
~ts-aee~s~eR-fegafa~Rg-tAe-a~~ea+~--Qee~s~eRs-tAat-fes~+t-~R-a 
~ay---gfaae--e~tAef--A~§Aef--ef--teweF--tAaA--tAat--~fev~e~s+y 
estae+~sAea-ey-tAe-eeRtfat-~efseRRet-a~v~s~eR-aFe-effeet~ve-eR 
tAe-f~Fst-aay-ef-tAe-meRtA-~R-WA~eA-tAe-Aeaf~R§-~S-Aeta~ 

7~--AR--e~+eyee--ef-a~~e~Rt~Rg-a~tAef~ty-wAe-~s-a~ssat~sf~ea-w~tA 
tAe-aee~s~eR-ef-tAe-state-~efseRRet--eeafa--may--~et~t~eR--tAe 
eeafa--feF--FeeeRS~Sefat~eR~---~Ae--~et~t~eR-m~st-ee-eemmeAeea 
w~tA-a-wF~tteR-fe~~est-te-tAe-eeafa-~estmaFkea-Re--+atef--tAaR 
f~fteeR--aays--ffem--tAe-aate-tAe-eeafa!s-aee~s~eR-was-ma~+ea~ 
~Ae-fe~~est-m~st-s~ee~fy-tAe-feaseR-fef--tAe--feeeAs~aefat~eR~ 
~Ae--state-~eFseRRe+-eeafa-may-gfaRt-ef-aeAy-tAe-Fe~~est-easea 
eR-tAe-eeaFa!s-aeteFm~Rat~eR-wAetAef-tAe-FeaseR-s~ee~f~ea--Aas 
s~gR~f~eaRt-mef~t~ Repealed effective November 1, 1996. 

H;story: ~ffeet~ve-9eeeffiBef-±;-±98St-ameRaea-effeet~ve-May-l;-l994~ 
General Author;ty: N9bb-54-44~3-Q7~l} 
Law Implemented: NQbb-54-44~3-97~3};-54-44~3-12 
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STAFF COMMENT: Chapter 59.5-03-02.1 contains all new material but is 
not underscored so as to improve readability. 

Section 
59.5-03-02.1-01 
59.5-03-02.1-02 
59.5-03-02.1-03 

CHAPTER 59.5-93-92.1 
PAY GRADE APPEALS 

Scope of Chapter 
Definitions 
Pay Grade Appeal Procedure 

59.5-93-92.1-91. Scope of chapter. This chapter applies to all 
employees who have satisfactorily completed their probationary period 
and who are in positions classified by the central personnel division. 
Additionally, this chapter applies to state and local government 
agencies, departments, institutions, and boards and commissions that 
employ individuals in positions classified by the central personnel 
division. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-07(1) 
law Implemented: NDCC 54-44.3-07{3) 

59.5-93-92.1-92. Definitions. The terms used throughout this 
chapter have the same meaning as in North Dakota Century Code chapter 
54-44.3, except that: 

1. 11 Regular .employee 11 means a person who has completed the 
probationary period and who is in a position classified by the 
central personnel division. / 

2. 11 Working daysn means Monday through Friday exclusive of 
holidays. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-07(1) 
law Implemented: NDCC 54-44.3-07{3) 

59.5-93-92.1-93. Pay grade appeal procedure. 

1. A regular employee or an appointing authority may appeal to 
the state personnel board the pay grade assigned to a class by 
the central personnel division if one of the following is 
alleged: 
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a. The central personnel division did not give due 
consideration to information presented. 

b. The central personnel division did not follow chapter 
4-07-03. 

c. The decision of the central personnel division was made in 
a discriminatory manner as defined in North Dakota Century 
Code section 14-02.4-01. 

The appeal to the state personnel board must be received by 
central personnel division staff by the close of business 
fifteen working days from the date of the written decision of 
the division. The appeal must be in writing and state the 
reason for the appeal. 

2. Upon receipt of a written appeal, the director, central 
personnel division, as secretary to the board, shall schedule 
the appeal for hearing before the board. The director, on 
behalf of the state personnel board, shall notify the employee 
and appointing authority in writing of the board hearing date 
at least ten working days prior to the board hearing date. 

3. The central personnel division shall provide each member of 
the state personnel board, the employee, and the agency 
appointing authority a copy of each document to become a part · 
of the appeal file. The appeal file must include copies of 
the following: 

a. The original pay grade review request under appeal and all 
attachments and responses. 

b. The written appeal and all attachments. 

c. All written correspondence relating to the original 
request and appeal, including written requests for 
extension and notices of extensions granted or denied. 

d. The written appeal commencing the appeal before the state 
personnel board. 

e. Other directly relevant and significant documents 
submitted by the employee, appointing authority or the 
central personnel division. 

4. The central personnel division shall disseminate the appeal 
file to all participating parties at least ten working days 
prior to the board hearing date. Documents submitted by any 
participant after the appeal file is disseminated may cause 
the board to delay the hearing, generally to the next 
scheduled board meeting date. 
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5. The employee, appointing authority, and their representatives 
may appear at the board meeting for the hearing of the pay 
grade appeal. The employee, appointing authority, or their 
representatives shall first make an oral presentation relative 
to the matter under appeal, followed by the central personnel 
division. The board chairperson shall ensure that all parties 
have ample opportunity to present their views relating to the 
pay grade appeal. New information presented at the hearing 
may delay the decision of the board. 

6. If the board determines by a preponderance of the evidence 
that the appeal has merit based on reasons stated in 
subsection 1, the board shall: 

a. Remand the appeal to the central personnel division for 
further review; 

b. Uphold the decision of the central personnel division; or 

c. Change the pay grade of the subject class based on the 
record and information before it. 

7. The central personnel division shall notify the employee and 
appointing authority in writing of the board's decision within 
five working days following the date the board makes its 
decision regarding the appeal. A decision that results in a 
pay grade either higher or lower than that previously 
established by the central personnel division is effective on 
the date specified by the appointing authority. 

8. The employee's agency shall reimburse the appealing employee 
for the required time, travel, meals, and lodging expenses to 
appear before the board. The reimbursement may not exceed the 
amounts allowed state employees. 

History: Effective November 1, 1996. 
General Authority: NDCC 54-44.3-07(1) 
law Implemented: NDCC 54-44.3-07(3), 54-44.3-12 
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CHAPTER 59.5-93-93 

APPEALS OF EMPLOYER ACTIONS 

[Repealed effective November 1, 1996, as the result of 
S.L. 1995, ch. 524, § 3] 

CHAPTER 59.5-93-94 

APPEALS OF DISCRIMINATION 

[Repealed effective November 1, 1996, as the result of 
S.L. 1995, ch. 524, § 3] 
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TITLE 68 

Pesticide Control Board 
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I 

JANUARY 1997 

CHAPTER 69-93-91 

69-93-91-19. Registration, packaging, repackaging, storage, and 
transportation of bulk pesticides for each business location. 

1. Registration - Establishment number requirements. 

a. Any person that repackages bulk pesticides must have an 
environmental protection agency establishment number. 

b. Any person that makes a mix of any quantity of pesticide, 
to be applied by another person, and holds the mix in 
inventory, must have an environmental protection agency 
establishment number. 

The person making the mix must supply the person applying 
the mix with end-use labeling for each pesticide in the 
mix. The end-use labeling must have the facilities 
establishment number printed on it. 

c. The environmental protection agency establishment number 
and end-use labeling must be attached to bulk pesticide 
storage tanks. 

d. The environmental protection agency establishment number 
and end-use labeling must accompany or be attached to the 
mobile bulk pesticide container. 

e. Any person that custom blends any quantity of pesticide to 
be applied by another person must ensure that end-use 
labeling for all pesticides in the blend accompanies the 
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blend to the point of end use. No establishment number is 
required for the blending facilities. 

2. Storage and transportation. 

a. The transportation and storage of all bulk pesticides must 
be in compliance with the manufacturer•s label 
requirements. 

b. The transportation of bulk pesticides must meet all 
applicable standards of state and United States department 
of transportation rules and regulations. 

c. Bulk pesticide storage containers must be made of 
materials and so constructed to be compatible with the 
pesticide stored and the conditions of storage~ including 
any specifications that may appear on the pesticide labels 
and labeling. 

d. Bulk storage containers and loading areas must be 
constructed and located on a site in a manner so that 
pesticides will not contaminate streams and water 
supplies. 

e. All permanent bulk storage containers must be equipped 
with a locking withdrawal valve or must be stored in a 
secure locked area. The valves or storage area must be 
locked during nonbusiness hours. 

f. Bulk pesticide storage containers that are going to be 
refilled with a different pesticide must be cleaned and 
rinsed according to both the repackager•s and 
manufacturer•s agreed upon written instructions and all 
former labeling must be removed. 

3. Liquid bulk pesticides. 

a. Outdoor storage: 

(1) Liquid bulk pesticide storage containers must be on a 
site which has an additional containment structure. 
The structure must be constructed of sufficient size 
and material, approved by the pesticide registrant, 
so as to contain any spilled or discharged materials. 
Any outdoor liquid bulk pesticide storage facility 
constructed after June 5, 1992, must have a 
containment capacity of a minimum of one hundred 
twenty-five percent of the single largest bulk 
pesticide storage container. 

(2) Contaminated. rainwater must be collected within this 
structure. Rainwater and contaminated rainwater 
cannot accumulate beyond twenty-five percent of the 
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secondary containment•s capacity or seven dayst 
whichever comes first. 

b. Indoor storage. Liquid bulk pesticide storage facilities 
located within an enclosed structure must be on a site 
which has an additional containment structure. The 
structure must be constructed of sufficient size and 
materialt approved by the pesticide registrantt so as to 
contain any spilled or discharged materials. Any indoor 
liquid bulk pesticide storage facility must have a 
capacity of a minimum of one hundred ten percent of the 
single largest bulk pesticide storage container. 

4. Dry bulk pesticides. 

a. Outdoor storage facilities: 

(1) Bulk dry pesticide storage facilities must have a 
six-inch [15.24-centimeter] high curb as an 
additional containment structure. No storage 
container may be placed closer than three feet [91.44 
centimeters] from the curb. Except during loadingt 
stored dry bulk pesticide must be covered by a roof 
or tarpaulin that will exclude precipitation from the 
pesticide. Storage containers must be placed on a 
concrete or other impervious surfaced floort on 
pallets or on a raised platform to prevent water from 
contacting the pesticide. 

(2) Contaminated rainwater must be collected within this 
structure. Rainwater and contaminated rainwater 
cannot accumulate beyond twenty-five percent of the 
secondary containment•s capacity or seven dayst 
whichever comes first. 

b. Indoor storage facilities. Storage facilities located in 
an enclosed structure must have a minimum of a six-inch 
[15.24-centimeter] curb as an additional containment 
structure. No storage container may be placed closer than 
three feet [91.44 centimeters] from the curbt except where 
the curb is adjacent to a facility wall. 

5. Prohibitions. 

a. The transfer of bulk pesticides must be under the control 
of the repackager. Filling or refilling of containers is 
prohibited unless they are capable of holdingt in 
undivided quantities, the capacity as specified by the 
environmental protection agency. 

b. Bulk pesticide storage taAks containers may not be placed 
underground. 
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c. Repackaging at any location that does not have an 
environmental protection agency producer establishment· 
number is prohibited except as provided in this 
subdivision. Repackaging bulk pesticides at an end-use 
site, such as a farm or field, which does not have an 
environmental protection agency producer establishment 
number can only be performed by a bulk pesticide retailer. 

d. Repackaging of pesticides without the written agreement of 
the manufacturing company is prohibited. 

e. Re~aeka§tR§--a~--aAy-~eea~teR-e~AeF-~AaR-a~-a-~eaatR§-St~e 
tS-~FeAtBt~ea~ 

f~ Repackaging into improperly labeled containers is 
prohibited. 

§~ ~ Repackaging into containers not designated as reusable by 
the chemical and container manufacturer is prohibited. 

A~ ~ Containers used for repackaging must have a capacity as 
specified by the environmental protection agency or 
repackaging is prohibited. 

4~ ~ Repackaging for resale from a nonpermanent bulk storage 
~aRk container is prohibited except as provided in this 
subdivision. Bulk pesticides can be repackaged at an 
end-use site, such as a farm or field, from a nonpermanent 
bulk storage container provided it is filled from a 
permanent bulk storage container at a bulk pesticide 
retailer's establishment or the pesticide registrant's 
establishment. 

History: Effective April 15, 1985; amended effective October 1, 1990; 
July 1, 1992; May 1, 1994; January 1. 1997. 
General Authority: NDCC 4-35-06 
law Implemented: NDCC 4-35-06, 4-35-15, 4-35-20 
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TITLE 61 

Pharmacy, Board of 
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DECEMBER 1996 

CHAPTER 61-82-86 

61-82-86-82. Requirements for storage and retrieval of 
prescription information. Electronic data processing equipment or 
media, when used to store or process prescription information, shall 
meet the following requirements: 

1. 6~aPaAtee Must guarantee the confidentiality of the 
information contained in the data eaAk base. Must require 
that the transmission of electronic prescriptions from 
prescriber to pharmacist not be compromised by interventions, 
control, or manipulation of said prescriptions by any other 
~· 

2. A--ee~~~teP~lea An electronic system must provide on line 
retrieval via catho ray tube or hard-copy printout of original 
prescription order information for those prescription orders 
which are currently authorized for refilling. If more refills 
are authorized, it must be noted on the catho ray tube screen 
or on the hard copy of prescription or a new prescription must 
be produced. 

3. Be-ea~aete-ef-~Pea~e~A§ Must produce a hard-copy daily summary 
of controlled substance transactions. lR~s--sRe~ta--ee--aeAe 
~AtRty Monthly summaries must be produced and filed with the 
se~~aAA~at biennial inventory. 

4. Be capable of recording and carrying in the record all dates 
of refills of any prescription and the initials of the 
pharmacist. 
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5. Be capable of producing a patient profile indicating all drugs 
being taken and the date of refills of these prescriptions, as 
required by North Dakota Century Code section 43-15-31.1. 

6. Be--ea~ae+e--ef-ee~A§-FeeeAstF~etea-~A-tAe-eveAt-ef-a-ee~~teF 
ffiatf~Aet~eA-eF-aee~aeAt-Fes~+t~A§-~A-aestF~et~eA-ef--tAe--aata 
eaAk~ 

7~ Be capable of reconstructing information, by daily backups in 
the event of a computer malfunction or accident resulting in 
destruction of the data BaRk base. 

History: Effective August 1, 1983; amended effective July 1, 1990i 
December 1. 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9), 43-15-10(12), 
43-15-10(14) 
law Implemented: NDCC 43-15-10(9), 43-15-10(12), 43-15-10(14) 

61-92-86-93. Original prescription shall be retained on file. In 
all cases where electronic data processing equipment is used, the 
original prescription (hard copy or saved in an unalterable electronic 
data filing system that has been approved by the board) shall be 
retained on file according to law to assure access to the information 
contained on the prescription in the event of a computer BFeakaewA 
malfunction. 

History: Effective August 1, 1983; amended effective July 1, 1990i 
December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9), 43-15-10(12), 
43-15-10(14) 
law Implemented: NDCC 43-15-10(9), 43-15-10(12), 43-15-10(14) 
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STAFF COMMENT: Chapter 61-04-08 contains all new material but is not 
underscored so as to improve readability. 

Section 
61-04-08-01 
61-04-08-02 
61-04-08-03 
61-04-08-04 
61-04-08-05 
61-04-08-06 
61-04-08-07 

CHAPTER 61-84-88 
LIMITED PRESCRIPTIVE PRACTICES 

Purpose 
Defi niti ens 
Eligibility and Approval 
Procedures 
Initiati.on of Drug Therapy 
Modification of Drug Therapy 
Form 

61-84-88-81. Purpose. The purpose of these rules is to implement 
1 imi ted prescriptive practices provi si ens of the North Dakota Century 
Code. 

H;story: Effective December 1, 1996. 
General Author;ty: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
Law Implemented: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 

61-84-88-82. Def;n;t;ons. For purposes of this chapter: 

1. 11 Collaborative agreement 11 means the written document signed by 
a physician and a pharmacist which describes the limited 
prescribing authority granted the pharmacist under North 
Dakota Century Code section 43-15-31.4. 

2. 11 lmnediate notification 11 means interactive two-way 
comnunication between the pharmacist and physician within 
twenty-four hours of the initiation or modification of drug 
therapy, unless specific reference is made in the 
collaborative agreement to situations in which a notification 
time limit of up to seventy-two hours is appropriate. 

3. 11 lnitiate drug therapy 11 means to begin administering for the 
first time a prescribed drug therapy for treating a patient 
with an existing diagnosis. A licensed physician shall make 
any diagnosis required. 

4. 11 Medical record 11 means a written record of clinical care 
developed and maintained by a patient•s physician which 
contains information and data about a patient•s condition 
sufficient to justify the diagnosis and subsequent treatment. 
The record must contain further appropriate information as 
described in section 33-07-01.1-20. 
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5. "Modify drug therapy" means to change, within the same 
therapeutic class of drugs, a specific drug, the dosage, or 
route of delivery of a drug currently being administered for 
an existing diagnosis. 

6. 11 Pharmacist in an institutional setting 11 means a pharmacist 
who: 

a. Has a written agreement to provide daily or regular 
pharmaceutical services within a hospital, swing bed 
facility, or long-term care facility; and 

b. Is physically present in the facility when exercising 
prescriptive practices under the terms of a collaborative 
agreement. 

7. 11 Supervision 11 means the active role taken by the physician to 
oversee the pharmacist throughout the provision of drug 
therapy to patients under the terms of a collaborative 
agreement. 

History: Effective December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
law Implemented: NDCC 28-32-02, '43-15-10(9)(12)(14), 43-15-31.4 

61-64-68-03. Eligibility and approval. 

1. A physician and a pharmacist who are licensed and practicing 
their respective professions in this state are eligible, 
provided the conditions of this section and any applicable 
statutes are met, to enter into the collaborative agreement 
allowing the pharmacist to provide prescription drug therapy 
to patien~s in an institutional setting on a limited basis. 

2. A physician may have a collaborative agreement with no more 
than three eligible pharmacists unless the physician•s 
licensing board specifies otherwise based on individual 
circumstances. A pharmacist may have a collaborative 
agreement with one or more physicians, the number of which may 
be limited by the board based on individual circumstances. 

3. The collaborative agreement serves as a formal arrangement 
between an individual pharmacist and an individual 
collaborative supervising physician and is operative only 
within the institutional setting identified on the 
collaborative agreement form. 

4. Each individual collaborative agreement must be reviewed by 
the board of medical examiners and the board of pharmacy, and 
will not become effective until both boards grant approval and 
notify the parties. Each agreement must be reviewed at least 
every two years or when modifications are proposed by the 
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parties, and must receive continued approval from both boards 
in order to remain in effect. 

5. A collaborative agreement may be terminated by either board 
for good cause, including adverse action taken against either 
licensee. Noncompliance with the terms of these rules or of a 
collaborative agreement may be considered evidence of 
unprofessional conduct by either board. 

6. Either party of a collaborative agreement may terminate the 
agreement at will by notifying either board of their desire to 
do so. · 

7. Neither party to a collaborative agreement may seek to gain 
personal financial benefit by participating in any 
incentive-based program that influences or encourages 
therapeutic or product changes. 

History: Effective December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
Law Implemented: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 

61-94-98-94. Procedures. A physician who has signed an approved 
collaborative agreement with a pharmacist shall remain responsible for 
the care of the patient following initial diagnosis and assessment, and 
for the supervision of the pharmacist as prescriptive authority is 
exercised. The physician shall remain available to receive immediate 
notification from the pharmacist regarding prescriptive drug therapy 
being provided. The parties may modify as necessary, within the 
practice guidelines described in the collaborative agreement, their 
relationship in the joint provision of care to each patient as the 
requirements of the patient or drug therapy change. 

History: Effective December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
Law Implemented: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 

61-94-98-95. Initiation of drug therapy. To initiate drug 
therapy, a pharmacist must hold a valid North Dakota pharmacist license 
and have a collaborative agreement with the treating physician. A 
pharmacist may initiate drug therapy only if the pharmacist has obtained 
a doctor of science, doctor of philosophy in clinical pharmacy, master 
of science, or doctor of pharmacy degree, has been certified a fellow by 
the board of pharmaceutical specialties, or has completed an accredited 
pharmacy fellowship or residency, and has been authorized to do so 
within the collaborative agreement. Verification of these credentials 
must be provided by the pharmacist. The pharmacist must provide 

375 



immediate notification to the physician when the pharmacist initiates 
drug therapy. 

History: Effective December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
law Implemented: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 

61-94-98-96. Modification of drug therapy. 

1. To modify drug therapy, a pharmacist must hold a valid North 
Dakota pharmacist license and have a collaborative agreement 
with the treating physician. A pharmacist may modify drug 
therapy as warranted to assure an appropriate course of 
treatment for the patient. The pharmacist must provide 
immediate notification to the physician when the pharmacist 
modifies drug therapy. 

2. The physician and pharmacist entering into a collaborative 
agreement must have indicated on the form the scope and 
authority to be exercised by the pharmacist and the type or 
class of drugs or drug therapy to be utilized or prohibited 
under the agreement. Authority to prescribe schedule II drugs 
may not be delegated to a pharmacist. The parties may also 
indicate the type of medical diagnoses to be included or 
excluded within the collaborative relationship. 

3. The current medical record of each patient receiving drug 
therapy must be readily accessible to the pharmacist and 
physician within the facility setting. The pharmacist, unless 
physician or facility policy directs otherwise, shall provide 
timely documentation and indications for all drug therapies 
initiated or modified by the pharmacist as part of the medical 
record. 

4. Contingency treatment should be addressed for treating 
allergic or acute adverse drug reactions. 

History: Effective December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
law Implemented: NDCC 28-32-02,. 43-15-10(9)(12)(14), 43-15-31.4 

61-94-98-97. Form. 

1. The collaborative agreement form utilized under this section 
is attached as an appendix to these rules as approved by the 
board of medical examiners and board of pharmacy. Upon 
request, either board shall supply a copy of the rules and 
form to any interested party. 

2. A copy of each collaborative agreement and subsequent 
amendments approved by the boards shall remain on file with 
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the boards. Each party shall retain the original or a copy of 
the agreement and amendments, and either party shall provide a 
copy to the facility within which the agreement is operative. 

3. Either board may disseminate a current listing of the 
individual parties who are practicing under an approved 
collaborative agreement. 

4. More details may be provided. Further stipulations or details 
shall be supplied on a separate page. 

History: Effective December 1, 1996. 
General Authority: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
Law Implemented: NDCC 28-32-02, 43-15-10(9)(12)(14), 43-15-31.4 
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APPENDIX 

COLLABORATIVE AGREEMENT FORM 

The pharmacist and physician listed below are parties to this 
collaborative agreement, through which the pharmacist receives limited 
prescriptive authority under the supervision of the physician in 
accordance with North Dakota Century Code section 43-15-31.4 and 
administrative rules. 

Institution 

Pharmacist Name 

Physician Name 

Address 

Address 

Phone License Number 

Phone License Number 

[Please review the administrative rules governing collaborative 
agreements which accompany this form before proceeding.] 

1. Describe the scope and authority to be exercised by the 
pharmacist. (If requesting authority to initiate drug 
therapy, pharmacist must include credential verification.) 

2. Indicate any restrictions placed on the use of certain types 
or clases of drugs or drug therapies under this agreement. 
(Note: Schedule II drugs are excluded by these rules.) 

3. If appropriate, indicate any diagnoses which are specifically 
included or excluded under this agreement. 

4. Attach any protocols or guidelines to be used in 
decisionmaking or other activities contemplated under this 
agreement. This must include a protocal for treating acute 
allergic or other adverse reactions related to drug therapy. 

5. Describe approved situations, if any, in which the 
notification time limit may be extended beyond twenty-four 
hours (not to exceed seventy-two hours). 
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Attach additional sheets if necessary. 

Pharmacist Signature Date 

Board of Pharmacy Approval Date 

379 

Physician Signature Date 

Board of Medical Examiners 
Approval Date 
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TITLE 69 

Public Service Commission 

381 
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JUNE 1997 

CHAPTER 69-95.2-91 

69-95.2-91-92. Def;n;t;ons. The definitions in North Dakota 
Century Code section 38-14.1-02 apply to this article and the following 
terms have the specified meaning except where otherwise indicated: 

1. 11 Adjacent area 11 means land located outside the affected area 
or permit area, depending on the context in which 11 adjacent 
area 11 is used, where air, surface or ground water, fish, 
wildlife, vegetation, alluvial valley floors, or other 
resources may be adversely impacted by surface coal mining and 
reclamation operations. 

2. 11 Affected area 11 means any land or water upon or in which 
surface coal mining and reclamation operations are conducted 
or located. 

3. 11 Agricultural activities .. means, with respect to alluvial 
valley floors, the use of any tract of land for the production 
of animal or vegetable life, where the use is enhanced or 
facilitated by subirrigation or flood irrigation associated 
with alluvial valley floors. These uses include the 
pasturing, grazing, or watering of livestock, and the 
cropping, cultivation, or harvesting of plants whose 
production is aided by the availability of water from 
subirrigation or flood irrigation. Those uses do not include 
agricultural practices which do not benefit from the 
availability of water from subirrigation or flood irrigation. 

4. 11 Agricultural use 11 means the use of any tract of land for the 
production of animal or vegetable life. The uses include the 
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pasturing, grazing, and watering of livestock, and the 
cropping, cultivation, and harvesting of plants. 

5. "Aquifer 11 means a zone, stratum, or group of strata that can 
store and transmit water in sufficient quantities for a 
specific use. 

6. "Best technology currently available 11 means equipment or 
techniques which will: 

a. Prevent, to the extent possible, additional contributions 
of suspended solids to streamflow or runoff outside the 
permit area, but in no event result in contributions of 
suspended solids in excess of requirements set by 
applicable state law. 

b. Minimize, to the extent possible, disturbances and adverse 
impacts on fish, wildlife, and related environmental 
values and achieve enhancement of those resources where 
practicable. 

c. The term includes equipment or techniques which are 
currently available anywhere as determined by the 
commission, even if they are not in routine use. 

d. The term includes construction practices, siting 
requirements, vegetative selection and planting 
requirements, animal stocking requirements, scheduling of 
activities, and sedimentation pond design. 

e. The commission has the discretion to determine the best 
technology currently available on a case-by-case basis. 

7. 11 Blaster 11 means a person directly responsible for the use of 
explosives in surface coal mining operations who is certified 
under chapter 69-05.2-31. 

8. 11 Cemetery 11 means any area of land where human bodies are 
interred. 

9. "Coal mining operation .. means, for purposes of restrictions on 
financial interests of employees, the business of developing, 
producing, preparing, or loading bituminous coal, 
subbituminous coal, anthracite, or lignite, or of reclaiming 
the areas upon which such activities occur. 

10. 11 Coal preparation" means chemical or physical processing and 
the cleaning, concentrating, or other processing or 
preparation of coal. 

11. 11 Coal preparation plant 11 means a facility where coal is 
subjected to chemical or physical processing or the cleaning, 
concentrating, or other processing or preparation. It 
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includes facilities associated with coal preparation 
activities, including, but not limited to, the following: 
loading facilities, storage and stockpile facilities, sheds, 
shops and other buildings, water treatment and water storage 
facilities, settling basins and impoundments, and coal 
processing and other waste disposal areas. 

12. 11 Coal processing waste 11 means earth materials which are wasted 
and separated from product coal during cleaning, 
concentrating, or other processing or preparation of coal. 

13. 11 Collateral bond 11 means an indemnity agreement in a sum 
certain payable to the state of North Dakota executed by the 
permittee and which is supported by the deposit with the 
commission of cash, negotiable bonds of the United States or 
of North Dakota, or negotiable certificates of depbsit of any 
bank authorized to do business in North Dakota. 

14. 11 Combustible materiaP means organic material that is capable 
of burning, either by fire or through a chemical process 
(oxidation), accompanied by the evolution of heat and a 
significant temperature rise. 

15. 11 Community or institutional building .. means any structure, 
other than a public building or an occupied dwelling, which is 
used primarily for meetings, gatherings, or functions of local 
civic organizations, or other community groups; functions as 
an educational, cultural, historic, religious, scientific, 
correctional, mental health, or physical health care facility; 
or is used for public services, including, but not limited to, 
water supply, power generation, or sewage treatment. 

16. 11 Compaction 11 means increasing the density of a material by 
reducing the voids between the particles and is generally 
accomplished by controlled placement and mechanical effort 
such as from repeated application of wheel, track, or roller 
loads from heavy equipment. 

17. 11 Complete inspection .. means an onsite review of a permittee's 
or operator's compliance with all permit conditions and 
requirements imposed under North Dakota Century Code 
chapter 38-14.1 and this article, within the entire area 
disturbed or affected by surface coal mining and reclamation 
operations and includes the collection of evidence with 
respect to every violation of those conditions or 
requirements. 

18. 11 Complete permit application .. means an application for a 
surface coal mining and reclamation operations permit, which 
contains all information required by North Dakota Century Code 
chapter 38-14.1 and this article, to allow the commission to 
initiate the notice requirements of North Dakota Century Code 
section 38-14.1-18 and a technical review for the purpose of 
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complying with the permit approval or denial standards of 
North Dakota Century Code section 38-14.1-21 and of this 
article. 

19. 11 Cooperative soil survey 11 means a field or other investigation 
that locates, describes, classifies, and interprets for use 
the soils in a given area. The survey must meet the national 
cooperative soil survey standards and is the type of survey 
that is made for operational conservation planning by the 
United States department of agriculture se~t natural resource 
conservation service in cooperation with agencies of the state 
and, in some cases, other federal agencies. If the survey is 
not available and a permit applicant is required to have a 
survey made, the map scale must be 1:20,000. 

20. 11 Cropland 11 means land used for the production of adapted crops 
for harvest, alone or in a rotation with grasses and legumes, 
and includes row crops, small grain crops, hay crops, nursery 
crops, orchard crops, and other similar specialty crops. Land 
used for facilities in support of cropland farming operations 
which is adjacent to or an integral part of these operations 
is also included. 

21. 11 Cumulative impact area 11 means the surface and ground water 
systems which may be affected until final bond release by: 

a. The proposed operation and all existing surface coal 
mining and reclamation operations; 

b. Any operations for which a permit application has been 
submitted to the regulatory authority; and 

c. All operations required to meet diligent development 
requirements for leased federal coal for which there is 
actual mine development information available. 

22. 11 0eveloped water resources .. means, for land use purposes, land 
used for storing water for beneficial uses such as stockponds, 
irrigation, wildlife habitat, fire protection, flood control, 
and water supply. 

23. "Direct financial interest .. means ownership or part ownership 
by an employee of lands, stocks, bonds, debentures, warrants, 
partnership shares, or other holdings, and also means any 
other arrangement where the employee may benefit from the 
employee's holding in or salary from coal mining operations. 
Direct financial interests include employment, pensions, 
creditor, real property, and other financial relationships. 

24. "Disturbed area 11 means those areas that have been affected by 
surface coal mining and reclamation operations. Areas are 
classified as "disturbed" until reclamation is complete and 
the performance bond or other assurance of performance 
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required by North Dakota Century Code chapter 38-14.1 and this 
article is released. 

25. 11 Diversion 11 means a channel, embankment, or other manmade 
structure constructed to divert water from one area to 
another. 

26. 11 Embankment 11 means an artificial deposit of material that is 
raised above the natural surface of the land and used to 
contain, divert, or store water, support roads or railways, or 
for other similar purposes. 

27. 11 Emergency spillway 11 means the spillway designed to convey 
excess water through, over, or around a dam. 

28. 11 Employee 11 means, for purposes of restrictions on financial 
interests of employees: any person employed by the commission 
as a state employee who performs any function or duty under 
North Dakota Century Code chapter 38-14.1; advisory board, 
commission members, or consultants who perform any 
decisionmaking functions for the commission under authority of 
state law or regulations; and any other state employee who 
performs any decisionmaking function or duty under a 
cooperative agreement with the commission. This definition 
does not include: the public service commissioners, who file 
annually with the director of the office of surface mining 
reclamation and enforcement, United States department of the 
interior; and members of advisory boards or commissions 
established in accordance with state laws or regulations to 
represent multiple interests, such as the North Dakota 
reclamation advisory committee. 

29. 11 Ephemeral stream 11 means a stream which flows only in direct 
response to precipitation in the immediate watershed or in 
response to the melting of a cover of snow and ice, and which 
has a channel bottom that is always above the local water 
table. 

30. 11 Essential hydrologic functions 11 means with respect to 
alluvial valley floors, the role of the va l ley floor in 
collecting, storing, regulating, and making the natural flow 
of surface or ground · water, usefully available for 
agricultural activities, by reason of its position in the 
landscape and the characteristics of its underlying material. 
A combination of those functions provides a water supply 
during extended periods of low precipitation. 

a. The role of the valley floor in collecting water includes 
accumulating runoff and discharge from aquifers in 
sufficient amounts to make the water available at the 
alluvial valley floor greater than the amount available 
from direct precipitation. 
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b. The role of the alluvial valley floor in storing water 
involves limiting the rate of discharge of surface water, 
holding moisture in soils, and holding ground water in 
porous materials. 

c. The role of the alluvial valley floor in regulating the 
natural flow of surface water results from the 
characteristic configuration of the channel floodplain and 
adjacent low terraces. 

d. The role of the alluvial valley floor in regulating the 
natural flow of ground water results from the properties 
of the aquifers which control inflow and outflow. . 

e. The role of the alluvial valley floor in making water 
usefully available for agricultural activities results 
from the existence of floodplains and terraces where 
surface and ground water can be provided in sufficient 
quantities to support the growth of agriculturally useful 
plants, from the presence of earth m~terials suitable for 
the growth of agriculturally useful plants, from the 
temporal and physical distribution of water making it 
accessible to plants throughout the critical phases of the 
growth cycle either by flood irrigation or by 

. subirrigation, from the natural control of alluvial valley 
floors in limiting destructive extremes of stream 
discharge, and from the erosional stability of earth 
materials suitable for growth of agriculturally useful 
plants. 

31. 11 Existing structure .. means a structure or facility used in 
connection with or to facilitate surface coal mining and 
reclamation operations for which construction began prior to 
August 1, 1989. 

32. 11 Extraction of coal as an ~ncidental part 11 means the 
extraction of coal which 1s necessary to enable 
government-financed construction to be accomplished. Only 
that coal extracted from within the right of way, in the case 
of a road, railroad, utility line or other such construction, 
or within the boundaries of the area directly affected by 
other types of government-financed construction, may be 
considered incidental to that construction. Extraction of 
coal outside the right of way or boundary of the area directly 
affected by the construction shall be subject to the 
requirements of North Dakota Century Code chapter 38-14.1 and 
this article. 

33. 11 Fish and wildlife habitat 11 means lands or waters used 
partially or wholly for the maintenance, production, 
protection, or management of species of fish or wildlife. 
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34. n Fl cod i rri gat ion n means, with respect to a 11 uvi a 1 va 11 ey 
floors, supplying water to plants by natural overflow, or the 
diversion of flows in which the surface of the soil is largely 
covered by a sheet of water. 

35. 11 Fragile lands 11 means geographic areas containing natural, 
ecologic, scientific, paleontologic, or esthetic resources 
that could be damaged or destroyed by surface coal mining 
operations. Examples of fragile lands include valuable 
habitats for fish or wildlife, critical habitats for 
endangered or threatened species of animals or plants, 
uncommon geologic formations, state and national natural 
landmark sites, areas where mining may cause flooding, 
environmental corridors containing a concentration of ecologic 
and esthetic features, areas of recreational value due to high 
environmental quality, and buffer zones adjacent to the 
boundaries of areas where surface coal mining operations are 
prohibited under North Dakota Century Code section 38-14.1-07. 

36. 11 Fugitive dust 11 means that particulate matter not emitted from 
a duct or stack which becomes airborne due to the forces of 
wind or surface coal mining and reclamation operations or 
both. During surface coal mining and reclamation operations 
it may include emissions from haul roads; wind erosion of 
exposed surfaces, storage piles, and spoil piles; reclamation 
operations; and other activities in which material is either 
removed, stored, transported, or redistributed. 

37. 11 Government-financed construction 11 means construction funded 
fifty percent or more by funds appropriated from a government 
financing agency's budget or obtained from general revenue 
bonds, but shall not mean government financing agency 
guarantees, insurance, loans, funds obtained through 
industrial revenue bonds or other equivalent, or in-kind 
payments. 

38. 11 Government financing agency 11 means a federal, state, county, 
municipal, or local unit of government, or a department, 
bureau, agency, or office of the unit which, directly or 
through another unit of government, finances construction. 

39. 11 Ground cover 11 means the area of ground covered by vegetation 
and the litter that is produced naturally onsite, expressed as 
a percentage of the total area of measurement. 

40. 11 Ground water 11 means subsurface water that fills available 
openings in rock or soil materials to the extent that they are 
considered water saturated. 

41. 11 Half-shrub 11 means a perennial plant with a woody base whose 
annually produced stems die back each year. 
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42. "Historic lands" means areas containing historic, cultural, or 
.scientific resources. Examples include archaeological sites, 
national historic landmarks, places listed on or eligible for 
listing on the state historic sites registry or the national 
register of historic places, places having religious or 
cultural significance to native Americans or religious groups 
or places for which historic designation is pending. 

_43. "Historically used for cropland" means: 

a. Lands that have been used for cropland for any five years 
or more out of the ten years immediately preceding the 
acquisition, including purchase, lease, or option, of the 
land for the purpose of conducting or allowing through 
resale, lease, or option the conduct of surface coal 
mining and reclamation operations; 

b. Lands that the commission determines, on the basis of 
additional cropland history of the surrounding lands and 
the lands under consideration, that the permit area is 
clearly cropland but falls outside the specific five­
years-in-ten criterion, in which case the regulations for 
prime farmland may be applied to include more years of 
cropland history only to increase the prime farmland 
acreage to be preserved; or 

c. Lands that would likely have been used as cropland for any 
five out of the last ten years, immediately preceding such 
acquisition but for the same fact of ownership or control 
of the land unrelated to the productivity of the land. 

44. "Hydrologic balance" means the relationship between the 
quality and quantity of water inflow to, water outflow from, 
and water storage in a hydrologic unit such as a drainage 
basin, aquifer, soil zone, lake, or reservoir. It encompasses 
the quantity and quality relationships among precipitation, 
runoff, evaporation, and changes in ground and surface water 
storage. 

45. "Hydrologic regime" means the entire state of water movement 
in a given area. It is a function of the climate and includes 
the phenomena by which water first occurs as atmospheric water 
vapor, passes into a liquid or solid form, falls as 
precipitation, moves along or into the ground surface, and 
returns to the atmosphere as vapor by means of evaporation and 
transpiration. 

46. "Impounding structure" means a dam, embankment, or other 
structure used to impound water, slurry, or other liquid or 
semiliquid materials. 
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47. 11 lmpoundment 11 means a closed basin, naturally formed or 
artificially built, which is dammed or excavated for the 
retention of water, sediment, or waste. 

48. 11 lndirect financial interest 11 means the same financial 
relationships as for direct ownership, but where the employee 
reaps the benefits of such interests, including interests held 
by the employee•s spouse, minor child, and other relatives, 
including in-laws, residing in the employee•s home. The 
employee will not be deemed to have an indirect financial 
interest if there is no relationship between the employee•s 
functions or duties and the coal mining operation in which the 
spouse, minor children, or other resident relatives hold a 
financial interest. 

49. 11 lndustrial and commercial 11 means, for land use purposes, land 
used for: 

a. Extraction or transformation of materials for fabrication 
of products, wholesaling of products, or for long-term 
storage of products. This includes all heavy and light 
manufacturing facilities such as chemical manufacturing, 
petroleum refining, and fabricated metal products 
manufacture. Land used for facilities in support of these 
operations which is adjacent to or an integral part of 
that operation is also included. Support facilities 
include, but are not limited to, all rail, road, and other 
transportation facilities. 

b. Retail or trade of goods or services, including hotels, 
motels, stores, restaurants, and other commercial 
establishments. Land used for facilities in support of 
commercial operations which is adjacent to or an integral 
part of these operations is also included. Support 
facilities include, but are not limited to, parking, 
storage, or shipping facilities. 

50. 11 lntermittent stream 11 means a stream or part of a stream that 
flows continuously for at least one month of the calendar year 
as a result of ground water discharge or surface runoff. 

51. 11 lrreparable damage to the environment 11 means any damage to 
the environment that cannot be corrected by action of the 
permit applicant or the operator. 

52. 11 Knowingly 11 means, with respect to individual civil penalties, 
that an individual knew or had reason to know in authorizing, 
ordering, or carrying out an act or omission on the part of a 
corporate permittee that the act or omission constituted a 
violation. failure. or refusal. 

53. 11 Land use 11 means specific uses or management-related 
activities. rather than the vegetation or cover of the land. 
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Land uses may be identified in combination when joint or 
seasonal uses occur. 

54. 11 Leachate 11 means a liquid that has percolated through soil, 
rock, or waste and has extracted dissolved or suspended 
materials. 

55. 11 Materi a 11 y damage the quantity or qua 1 i ty of water 11 means, 
with respect to alluvial valley floors, changes in the quality 
or quantity of the water supply to any portion of an alluvial 
valley floor where such changes are caused by surface coal 
mining and reclamation operations and result in changes that 
significantly and adversely affect the composition, diversity, 
or productivity of vegetation dependent on subirrigation, or 
which result in changes that would limit the adequacy of the 
water for flood irrigation of the irrigable land acreage 
existing prior to mining. 

56. 11 Monitoring 11 means the collection of environmental data by 
either continuous or periodic sampling methods. 

57. 11 Mulch 11 means vegetation residues or other suitable materials 
that aid in soil stabilization and soil moisture conservation, 
thus providing microclimatic conditions suitable for the 
germination and growth of plants. 

58. 11 Native grassland'' means land on which the natural potential 
plant cover is principally composed of native grasses, 
grasslike plants, forbs, and shrubs valuable for forage and is 
used for grazing, browsing, or occasional hay production. 
Land used for facilities in support of ranching operations 
which is adjacent to or an integral part of these operations 
is also included. 

59. "Natural hazard lands 11 means geographic areas in which natural 
conditions exist which pose or, as a result of surface coal 
mining operations, may pose a threat to the health, safety, or 
welfare of people, property, or the environment, including 
areas subject to landslides, cave-ins, large or encroaching 
sand dunes, severe wind or soil erosion, frequent flooding, 
avalanches, and areas of unstable geology. 

60. "Noxious plants" means species as defined in North Dakota 
Century Code section 63-01.1-02 that have been included on the 
official state list of noxious weeds. 

61. "Occupied dwellingn means any building that is currently being 
used on a regular or temporary basis for human habitation. 

62. 11 0peration plan" means a plan submitted by a permit applicant 
which sets forth a detailed description of the surface coal 
mining operations proposed to be conducted during the term of 
the permit within the proposed permit area. 
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63. 11 0utslope 11 means the face of the spoil or embankment sloping 
downward from the highest elevation to the toe. 

64. 11 0wned or controlled" and 11 owns or controls 11 means any one or 
a combination of the relationships specified in subdivisions a 
and b: 

a. Being a permittee of a surface coal m1n1ng operation; 
based on instrument of ownership or voting securities, 
owning of record in excess of fifty percent of an entity; 
or having any other relationship which gives one person 
authority, directly or indirectly, to determine the manner 
in which an applicant, operator, or other entity conducts 
surface coal mining operations. 

b. The following relationships are presumed to constitute 
ownership or control unless a person can demonstrate that 
the person subject to the presumption does not in fact 
have the authority, directly or indirectly, to determine 
the manner in which the relevant surface coal mining 
operation is conducted: 

(1) Being an officer or director of an entity; 

(2) Being the operator of a surface coal mining 
operation; 

(3) Having the ability to commit the financial or real 
property assets or working resources of an entity; 

(4) Being a general partner in a partnership; 

(5) Based on the instruments of ownership or the voting 
securities of a corporate entity, owning of record 
ten through fifty percent of the entity; or 

(6) Owning or controlling coal to be mined by another 
person under a lease, sublease, or other contract and 
having the right to receive the coal after mining or 
having authority to determine the manner in which 
that person or another person conducts a surface coal 
mining operation. 

65. 11 Partial inspection .. means an onsite review of a permittee's 
or operator's compliance with some of the permit conditions 
and requirements imposed under North Dakota Century Code 
chapter 38-14.1 and this article and includes the collection 
of evidence of any violation of those conditions or 
requirements. 

66. 11 Perennial stream 11 means a stream or part of a stream that 
flows continuously during all of the calendar year as a result 
of ground water discharge or surface runoff. 
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67. "Performing any function or duty" means those decisions or 
actions which, if performed or not performed by an employee, 
affect surface coal mining and reclamation operations under 
North Dakota Century Code chapter 38-14.1. 

68. , "Permanent diversion" means a diversion remaining after 
surface coal mining and reclamation operations which has been 
approved for retention by the commission and other appropriate 
state agencies. 

69. 11 Permanent impoundment" means an impoundment requested for 
retention as part of the postmining land use by the surface 
owner and approved by the commission and, if required, by 
other state and federal agencies. 

70. "Person having an interest which is or may be adversely 
affected or person with a valid legal interest" includes: 

a. Any person who uses any resource of economic, 
recreational, esthetic, or environmental value that may be 
adversely affected by surface coal mining and reclamation 
operations or any related action of the commission. 

b. Any person whose property is or may be adversely affected 
by surface coal mining and reclamation operations or any 
related action of the commission. 

c. Any federal, state, or local governmental agency. 

71. "Precipitation event" means a quantity of water resulting from 
drizzle, rain, snow, sleet, or hail in a limited period of 
time. It may be expressed in terms of recurrence interval. 
"Precipitation event" also includes that quantity of water 
emanating from snow cover as snowmelt in a limited period of 
time. 

72. "Prime farmland" means those lands defined by the secretary of 
agriculture in 7 CFR 657 and historically used for cropland. 
Prime farmlands are identified based on cooperative soil 
surveys and soil mapping units designated as prime farmland by 
the ~A~~ea-S~a~es-se~+ natural resource conservation service. 

73. "Principal shareholder" means any person who is the record or 
beneficial owner of ten percent or more of any class of voting 
stock. 

74. "Principal spillway" means an ungated pipe conduit with 
minimum diameter of twelve inches [30.48 centimeters] 
constructed for the purpose of conducting water through the 
embankment back to streambed elevation without erosion. 
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75. 11 Probable cumulative impacts.. means the expected total 
qualitative and quantitative, direct and indirect effects of 
mining and reclamation activities on the hydrol ogic regime. 

76. 11 Probable hydrologic consequence .. means the projected result 
of proposed surface coal mining and reclamation operations 
which may reasonably be expected to change the quantity or 
quality of the surface and ground water; the surface or ground 
water flow, timing, and pattern; the stream channel 
conditions; and the aquatic habitat on the permit area and 
adjacent areas. 

77. ''Productivity.. means the vegetative yield produced by a unit 
area for a unit of time. 

78. 11 Prohibited financial interest .. means any direct or indirect 
financial interest in any coal mining operation. 

79. 11 Public building 11 means any structure that is owned by a 
public agency or used principally for public business, 
meetings, or other group gatherings. 

88. 11 Public office 11 means a facility under the direction and 
control of a governmental entity which is open to the public 
on a regular basis during reasonable business hours. 

81. 11 Public park 11 means an area dedicated or designated by any 
federal, state, or local agency for public recreational use, 
whether or not such use is limited to certain times or days, 
including any land leased, reserved, or held open to the 
public because of that use. 

82. 11 Public road 11 means a public way for purposes of vehicular 
travel, including the entire area within the right of way, all 
public ways acquired by prescription as provided by statute, 
and all land located within two rods [18.86 meters] on each 
side of all section lines. This definition does not include 
those public ways or section lines which have been vacated as 
permitted by statute or abandoned as provided by statute. 

83. 11 Qualified laboratory .. means a designated public agency, 
private consulting firm, institution, or analyti cal laboratory 
which can provide the required determination or statement 
under the small operator assistance program. 

84. 11 Recharge capaci ty 11 means the abi 1 i ty of the sci 1 s and 
underlying materials to allow precipitation and runoff to 
infiltrate and reach the zone of saturation. 

85. 11 Recreation 11 means, for land use purposes, land used for 
public or private leisure-time use, including developed 
recreation facilities such as parks, camps, and amusement 
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areas, as well as areas for less intensive uses such as 
hiking, canoeing, and other undeveloped recreational uses. 

86. 11 Recurrence interval .. means the interval of time in which a 
precipitation event is expected to occur once, on the average. 
For example, the ten-year, twenty-four-hour precipitation 
event would be that twenty-four-hour precipitation event 
expected to occur on the average once in ten years. Magnitude 
of such events are as defined by the national weather service 
technical paper no. 40, Rainfall Frequency Atlas of the United 
States, May 1961, and subsequent amendments or equivalent 
regional or rainfall probability information developed 
therefrom. 

87. 11 Reference area.. means a land unit maintained under 
appropriate management for the purpose of measuring vegetation 
ground cover, productivity, and plant species diversity that 
are produced naturally or by crop production methods approved 
by the commission. Reference areas must be representative of 
geology, soil, slope, and vegetation in the permit area. 

88. 11 Refuse pile 11 means a surface deposit of coal mine waste that 
does not impound water, slurry, or other liquid or semiliquid 
material. 

89. 11 Renewable resource lands 11 means aquifers and areas for the 
recharge of aquifers and other underground waters, areas for 
agricultural or silvicultural production of food and fiber, 
and grazing lands. 

90. 11 Residential 11 means, for land use purposes, single-family and 
multiple-family housing, mobile home parks, and other 
residential lodgings. Land used for facilities in support of 
residential operations which is adjacent to or an integral 
part of these operations is also included. Support facilities 
include, but are not limited to, vehicle parking and open 
space that directly relate to the residential use. 

91. 11 Return on investment.. means the relation of net profit for 
the last yearly period to ending net worth. 

92. 11 Road 11 means a surface right of way used, constructed, 
reconstructed, improved, or maintained for travel by land 
vehicles for use in surface coal mining and reclamation 
operations. The term includes access and haul roads used in 
surface coal mining and reclamation operations, including use 
by coal hauling vehicles to and from transfer, processing, or 
storage areas. A road consists of the entire area within the 
right-of-way, including the roadbed, shoulders, parking and 
side areas, approaches, structures, ditches, and s~rface. The 
term does not include ramps and routes of travel within the 
immediate mining area or within spoil or coal mine waste 
disposal areas. 
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93. 11 Safety factor.. means the ratio of the available shear 
strength to the developed shear stress on a potential surface 
of sliding, or the ratio of the sum of the resisting forces to 
the sum of the loading or driving forces, as determined by 
accepted engineering practices. 

94. 11 Sedimentation pond 11 means a primary sediment control 
structure designed, constructed, and maintained in accordance 
with this article and including, but not limited to, a 
barrier, dam, or excavated depression which slows down water 
runoff to allow sediment to settle out. A sedimentation pond 
shall not include secondary sedimentation control structures, 
such as straw dikes, riprap, check dams, mulches, dugouts, and 
other measures that reduce overland flow velocity, reduce 
runoff volume, or trap sediment, to the extent that such 
secondary sedimentation structures drain to a sedimentation 
pond. 

95. 11 Shelterbelt .. means a strip or belt of trees or shrubs planted 
by man in or adjacent to a field or next to a farmstead, 
feedlot, or road. Shelterbelt is synonymous with windbreak. 

96. 11 Significant, imminent environmental harm to land, air, or 
water resources .. is determined as fa 11 ows: 

a. An environmental harm is any adverse impact on land, air, 
or water resources, including, but not limited to, plant 
and animal life. 

b. An environmental harm is imminent if a condition, 
practice, or violation exists which is causing such harm 
or may reasonably be expected to cause such harm at any 
time before the end of the reasonable abatement time that 
would be set under North Dakota Century Code section 
38-14.1-28. 

c. An environmental harm is significant if that harm is 
appreciable and not immediately reparable. 

97. 11 Significant recreational, economic, or other values 
incompatible with surface coal mining operations .. means those 
significant values which could be damaged by, and are not 
capable of existing together with, surface coal mining 
operations because of the undesirable effects mining would 
have on those values, either on the area included in the 
permit application or on offsite areas which could be affected 
by mining. Those values to be evaluated for their importance 
include: 

a. Recreation, including hiking, boating, camping, skiing, or 
other related outdoor activities. 
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b. Agriculture, aquaculture, or production of other natural, 
processed, or manufactured products which enter commerce. 

c. Scenic, historic, archaeologic, esthetic, fish, wildlife, 
plants, or cultural interests. 

98. 11 Slope 11 means average inclination of a surface, measured from 
the horizontal. Normally expressed as a unit of vertical 
distance to a given number of units of horizontal distance, 
e.g., 1v to 5h = 20 percent= 11.3 degrees. 

99. 11 Soil horizons 11 means contrasting 1 ayers of soil lying one 
below the other, parallel, or nearly parallel to the land 
surface. Soil horizons are differentiated on the basis of 
field characteristics and laboratory data. The three major 
soil horizons are: 

a. A horizon. The uppermost layer in the soil profile, often 
called the surface soil. It is the part of the soil in 
which organic matter is most abundant and where leaching 
of soluble or suspended particles is the greatest. 

b. B horizon. The layer immediately beneath the A horizon. 
This middle layer commonly contains more clay, iron, or 
aluminum than the A or C horizons. 

c. C horizon. The deepest layer of the soil profile. It 
consists of loose material or weathered rock that is 
relatively unaffected by biologic activity. 

100. 11 Spoil 11 means overburden that has been disturbed during 
surface coal mining operations. 

101. 11 Stabilize 11 means to control movement of soil, spoil piles, or 
areas of disturbed earth by modifying the geometry of the 
mass, or by otherwise modifying physical or chemical 
properties such as by providing a protective surface coating. 

102. 11 Subirrigation 11 means, with respect to alluvial valley floors, 
the supplying of water to plants from a semisaturated or 
saturated subsurface zone where water is available for use by 
vegetation. Subirrigation may be identified by: 

a. Diurnal fluctuation of the water table, due to the 
differences in nighttime and daytime evapotranspiration 
rates; 

b. Increasing soil moisture from a portion of the root zone 
down to the saturated zone, due to capillary action; 

c. Mottling of the soils in the root zones; 
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d. Existence of an important part of the root zone within the 
capillary fringe or water table of an alluvial aquifer; or 

e. An increase in streamflow or a rise in ground water 
levels, shortly after the first killing frost on the 
valley floor. 

103. "Substantial legal and financial comnitments in a surface coal 
mining operation" means significant investments that have been 
made on the basis of a long-term coal contract in power 
plants, railroads, coal-handling, preparation, extraction or 
storage facilities, and other capital-intensive activities. 

104. "Successor in interest 11 means any person who succeeds to 
rights granted under a permit, by transfer, assignment, or 
sale of those rights. 

105. "Surety bond" means an indemnity agreement in a sum certain 
payable to the state of North Dakota executed by the permittee 
or permit applicant which is supported by the performance 
guarantee of a corporate surety licensed to do business in the 
state of North Dakota. 

106. "Surface coal m1n1ng operations which exist on the date of 
enactment" means all surface coal mining operations which were 
being conducted on July 1, 1979. 

107. "Surface mining activities 11 means those surface coal mining 
and reclamation operations incident to the extraction of coal 
from the earth by removing the materials over a coal seam, 
before recovering the coal, or by recovery of coal from a 
deposit that is not in its original geologic location. 

108. "Suspended solids" means organic or inorganic materials 
carried or held in suspension in water that will remain on a 
forty-five hundredths micron filter. 

109. "Tame pastureland 11 means land used for the long-term 
production of predominantly adapted, domesticated species of 
forage plants to be grazed by livestock or occasionally cut 
and cured for livestock feed. Land used for facilities in 
support of pastureland which is adjacent to or an integral 
part of these operations is also included. 

110. "Temporary diversion" means a diversion of a stream or 
overland flow which is used during surface coal mining and 
reclamation operations and not approved by the comnission to 
remain after reclamation as part of the approved postmining 
land use. 

111. "Temporary impoundment" means an impoundment used during 
surface coal mining and reclamation operations, but not 
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approved by the commission to remain as part of the postmining 
land use. 

112. "Ton" means two thousand pounds avoirdupois [0.90718 metric 
ton]. 

113. "Toxic-forming materia 1 s" means earth materia 1 s or wastes 
which, if acted upon by air, water, weathering, or 
microbiological processes, are likely to produce chemical or 
physical conditions in soils or water that are detrimental to 
biota or uses of water. 

114. 11 Toxic mine drainage .. means water that is discharged from 
active or abandoned mines or other areas affected by coal 
exploration or surface coal mining and reclamation operations, 
which contains a substance that through chemical action or 
physical effects is likely to kill, injure, or impair biota 
commonly present in the area that might be exposed to it. 

115. 11 Transfer, assignment, or sale of rights 11 means a change in 
ownership or other effective control over the right to conduct 
surface coal mining operations under a permit issued by the 
commission. 

116. 11 Unconsolidated streamlaid deposits holding streams .. means, 
with respect to alluvial valley floors, all floodplains and 
terraces located in the lower portions of topographic valleys 
which contain perennial or other streams with channels that 
are greater than three feet [0.91 meters] in bankfull width 
and greater than six inches [15.24 centimeters] in bankfull 
depth. 

117. 11 Undeve 1 oped range 1 and" means, for purposes of a 11 uvi a 1 va 11 ey 
floors, lands generally used for livestock grazing where such 
use is not specifically controlled and managed. 

118. 11 Upland areas 11 means, with respect to alluvial valley floors, 
those geomorphic features located outside the floodplain and 
terrace complex, such as isolated higher terraces, alluvial 
fans, pediment surfaces, landslide deposits, and surfaces 
covered with residuum, mud flows or debris flows, as well as 
highland areas underlain by bedrock and covered by residual 
weathered material or debris deposited by sheetwash, rillwash, 
or windblown material. 

119. 11 Valid existing rights 11 means: 

a. Except for roads: 

(1) Those property rights in existence on August 3, 1977, 
that were created by a legally binding conveyance, 
lease, deed, contract, or other document which 
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authorizes the permit applicant to produce coal by a 
surface coal mining operation; and 

(2) The person proposing to conduct surface coal mining 
operations on such lands either: 

(a) Had been validly issued or had made a good faith 
attempt to obtain, on or before August 3, 1977, 
all state and federal permits necessary to 
conduct such operations on those lands; or 

(b) Can demonstrate to the commission that the coal 
is both needed for, and is immediately adjacent 
to, an ongoing surface coal mining operation for 
which all permits were obtained prior to 
August 3, 1977. 

b. For roads: 

(1) A recorded right of way, recorded easement, or a 
permit for a road recorded as of August 3, 1977; or 

(2) Any other road in existence as of August 3, 1977. 

c. Interpretation of the terms of the document relied upon to 
establish valid existing rights shall be based either upon · 
applicable North Dakota case law concerning interpretation 
of documents conveying mineral rights or, where no 
applicable North Dakota case law exists, upon the usage 
and custom at the time and place where it came into 
existence, and upon a showing by the applicant that the 
parties to the document actually contemplated a right to 
conduct the same surface mining activities for which the 
applicant claims a valid existing right. 

d. 11 Valid existing rights 11 does not mean mere expectation of 
a right to conduct surface coal mining operations. 

120. 11 Viable economic unit 11 means, with respect to prime farmland, 
any tract of land identified as prime farmland by the state 
conservationist of the se~+ natural resource conservation 
service that has been historically used for cropland. 

121. 11 Violation, failure, or refusal 11 means, with respect to 
individual civil penalties: 

a. A violation of a condition of a permit issued by the 
commission; or 

b. A failure or refusal to comply with any order issued under 
North Dakota Century Code section 38-14.1-28, or any order 
incorporated in a final decision issued by the commission 
under North Dakota Century Code chapter 38-14.1, except an 
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order incorporated in a decision issued under subsection 1 
of North Dakota Century Code section 38-14.1-29. 

122. 11 Violation notice .. means any written notification from a 
governmental entity of a violation of law, whether by letter, 
memorandum, legal or administrative pleading, or other written 
comnunication. 

123. 11 Water table 11 means the upper surface of a zone of saturation, 
where the body of ground water is not confined by an overlying 
impermeable zone. 

124. 11 Willful violation .. means an act or omission which violates 
North Dakota Century Code chapter 38-14.1, this article, or 
individual permit conditions committed by a person who intends 
the result which actually occurs. 

125. 11 Willfully 11 means, with respect to individual civil penalties, 
th~t an individual acted: 

a. Either intentionally, voluntarily, or consciously; and 

b. With intentional disregard or plain indifference to legal 
requirements in authorizing, ordering, or carrying out a 
corporate permittee•s action or omission that constituted 
a violation, failure, or refusal. 

126. 11 Woodland 11 means land where the primary premining natural 
vegetation is trees or shrubs. 

127. 11 Woody plants 11 means trees, shrubs, half-shrubs, and woody 
vines. 

History: Effective August 1, 1989; amended effective June 1, 1983; 
April 1, 1985; June 1, 1986; January 1, 1987; May 1, 1999; May 1, 1992i 
June 1, 1997. 
General Authority: NDCC 38-14.1-93, 38-14.1-38 
law Implemented: NDCC 38-14.1-92, 38-14.1-93, 38-14.1-21, 38-14.1-38 
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CHAPTER 69-95.2-98 

69-95.2-98-98. Permit applications - Permit area - Vegetation and 
. land use information. 

1. The application must contain the following premining 
vegetation information: 

a. A map or aerial photograph at a scale of 1:4,800 that 
delineates the existing mapping units within each 
premining land use. The mapping units for different land 
use categories are: 

(1) For cropland, each soil mapping unit. 

(2) For tame pastureland, each soil mapping unit. 

(3) For native grasslands, each range site. The soil 
mapping unit in each range site must also be 
delineated. 

(4) For woodland, each woodland type, i.e., trees, tall 
shrubs, and low shrubs. 

(5) For fish and wildlife habitat, each vegetation type 
as further specified in subparagraphs a, b, and c. 

(a) For woodland, each woodland type, i.e., trees, 
tall shrubs, and low shrubs; 

(b) For wetlands, wetland classes based on 
ecological differentiation as set forth in 
Classification of Natural Ponds and Lakes in the 
Glaciated Prairie Region (United States 
department of the interior (1971)) or other 
approved classification system. 

(c) For grasslands (native or introduced), each soil 
mapping unit. 

(6) For shelterbelts, the entire planting. 

b. For each land use, a comprehensive species list of higher 
plants and identification of any species of rare, 
endangered, poisonous, or noxious plants, developed by a 
thorough reconnaissance of all mapping units. 

c. A description of each mapping unit del ineated under 
subdivision a. This description must include: 
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{1) The acreage [hectarage] of each mapping unit for each 
surface owner within the permit area. 

{2) An assessment of the productivity of cropland, tame 
pastureland, and native grassland based on published 
data, historic data, or quantitative data. 

{3) ~A~tea--5tates-aepaFtmeAt-ef-a§F~e~tt~Fe-se~+ Natural 
resource conservation service range condition in 
percent for native grassland. 

(4) A detailed description of number and arrangement of 
trees and shrubs, probable age of trees, height of 
trees, and characteristics of understory vegetation 
for woodland and fish and wildlife habitat where 
woodland is the vegetation type. 

(5) A detailed description of community structure, 
assemblages of plant species, water conditions, and 
size for fish and wildlife habitat where wetlands are 
the vegetation type. 

(6) A description of number and arrangement of trees and 
shrubs, length and number of rows, and associated 
plant species for shelterbelts. 

(7) When required for the proposed success standard, a 
quantitative assessment of applicable vegetation 
parameters using methods approved by the commission. 

d. A detailed narrative describing the nature and variability 
of the vegetation in each mapping unit and land use 
category, based on a thorough reconnaissance and 
qualitative assessment. 

2. When the methods selected for subdivision g of subsection 6 of 
section 69-05.2-09-11 require the use of reference areas: 

a. The number of reference areas proposed must be sufficient 
to adequately represent the permit area. 

b. The location, approximate size, and boundaries of all 
proposed reference areas must be located on a map of 
sufficient scale to accurately show the field location of 
each. The boundaries of the mapping unit in which the 
reference area is located must also be delineated. 

c. The permittee shall demonstrate that the proposed 
reference areas adequately characterize the relevant 
mapping units which they propose to represent. This 
demonstration must be done according to methods approved 
by the commission. 
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3. The application must contain, in addition to materials 
satisfying subdivision a of subsection 2 of North Dakota 
Century Code section 38-14.1-14: 

a. A map and supporting narrative of the uses of the land 
existing at the time the application is filed. If the 
premining use of the land was changed within five years 
before the anticipated date of beginning the proposed 
operations, the historic use must also be described. 

b. A narrative of land capability and productivity, which 
analyzes the land use description under subdivision a in 
conjunction with other environmental resources information 
required under this chapter. 

4. The application must contain a narrative description which 
includes information adequate to predict the potential for 
reestablishing vegetation on all areas to be disturbed. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-14, 38-14.1-24 

69-95.2-98-99. Permit applications - Permit area - Prime farmland 
- Reconnaissance investigation. 

1. All applications must include the results of a reconnaissance 
investigation of the proposed permit area to indicate whether 
prime farmland exists. The commission in consultation with 
the ~A~tea-States-se~+ natural resource conservation service 
will determine the nature and extent of the required 
reconnaissance investigation. 

2. If the reconnaissance investigation establishes that no land 
within the proposed permit area is prime farmland historically 
used for cropland, the applicant shall submit a statement that 
no prime farmland is present. The statement must identify how 
the conclusion was reached. 

3. If the reconnaissance investigation indicates that land within 
the proposed permit area may be prime farmland historically 
used for cropland, the applicant shall determine if a 
cooperative soil survey exists for those lands and whether 
soil mapping units in the permit area have been designated as 
prime farmland. If no cooperative soil survey exists, the 
applicant shall have one made of the lands which the 
reconnaissance investigation indicates could be prime 
farmland. 
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a. If the cooperative soil survey indicates that no prime 
farmland soil mapping units are present within the permit 
area, subsection 2 applies. 

b. If the cooperative soil survey indicates that prime 
farmland soil mapping units are present within the permit 
area, section 69-05.2-09-15 applies, unless the applicant 
presents other information which demonstrates to the 
satisfaction of the state conservationist of the ~A~tea 
States-sa~+ natural resource conservation service that no 
prime farmland mapping units are present. 

4. This section does not apply to lands which qualify for the 
exemption in section 69-05.2-26-06. However, the application 
must show that all exemption criteria are met. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; May 1, 1992; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-14 
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CHAPTER 69-95.2-99 

69-95.2-99-92. Perm;t appl;cat;ons - Operat;on plans - Maps and 
plans. Each application must contain an appropriate combination of 
1:4,800 scale topographic maps, planimetric maps, and plans of the 
proposed permit and adjacent areas showing: 

1. Scale, date, permit boundaries, company name, legal 
subdivision boundaries, and legend. 

2. Lands to be affected throughout the operation and any change 
in a facility or feature caused by the operations, if the 
existing facility or feature was shown under chapter 
69-05.2-08. 

3. The boundaries of areas to be affected during the permit term 
according to the sequence of mining and reclamation operations 
and a description of size and timing of operations for each 
coal removal subarea. 

4. Pit layout and proposed sequence of mining operations, crop 
line, spoil placement areas, final graded spoil line, highwall 
areas to be backsloped, and areas for stockpiling suitable 
plant growth material or other suitable strata. · 

5. Location of proposed surface water management structures and 
identification of permanent water impoundments or stream 
channel alignments. 

6. Location of coal processing waste dams and embankments under 
section 69-05.2-09-09, and fill areas for the disposal of 
initial cut and other excess spoil under section 69-05.2-09-14 
and North Dakota Century Code section 38-14.1-24. 

7. Buildings, utility corridors, proposed and existing haul 
roads, mine railways, and other support facilities. 

8. Each coal storage, cleaning and loading area, and each coal 
waste and noncoal waste storage area. For noncoal wastes that 
will be disposed of in the proposed permit area, the applicant 
must provide a description of any wastes listed under 
subdivision i of subsection 2 of section 33-20-02.1-01 and any 
other wastes requiring a permit from the state department of 
health. The location of any such disposal areas must be shown 
on a map of the permit area. 

9. Each explosive storage and handling facility. 

10. Each air pollution collection and control facility. 
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11. Each habitat area to be used to protect and enhance fish and 
wildlife and related environmental values. 

12. Each source of waste and each waste disposal facility relating 
to coal processing or pollution control. 

13. Each bond area, scheduled according to the proposed sequence 
of operations. Include the bond or guarantee amount for each 
area. 

14. Maps and plans required under subsections 5, 6, and 12 must be 
prepared by, or under the direction of, and certified by a 
qualified registered professional engineer, a qualified 
registered land surveyor, or qualified professional geologist 
with assistance from experts in related fields. However, 
maps, plans, and cross sections submitted according to section 
69-05.2-09-09 may only be prepared by, or under the direction 
of, and certified by a qualified registered professional 
engineer or qualified registered land surveyor. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1, 1990; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-14 

69-95.2-99-95. Permit applications - Operation plans - Air 
pollution control. The applicant shall specify the measures to comply 
with the air pollution control requirements of the state department of 
health aAa-eeRse+~aa~ea-+aseFa~eP~es and any other measures necessary to 
effectively control wind erosion and attendant air pollution. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-14 
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CHAPTER 69-95.2-19 

69-95.2-19-91. Perm;t appl;cat;ons - Publ;c not;ces of f;l;ng. 

1. The advertisement required by North Dakota Century Code 
section 38-14.1-18 must also include: 

a. The applicant 1 S name and business address. 

b. A map or description which must: 

(1) Clearly show or describe towns, rivers, streams, or 
other bodies of water, local landmarks, and any other 
information, including routes, streets, or roads and 
accurate distance measurements, necessary to allow 
local residents to readily identify the permit area. 

(2) Clearly show or describe the exact location and 
boundaries of the permit area. 

(3) Name the United States geological survey 7.5-minute 
quadrangle map which contains the area shown or 
described. 

(4) Show the north point (if a map). 

(5) State the name of each owner of record of surface 
rights and coal rights within the permi t boundaries. 

c. The address of the commission, to whom wri tten comments, 
objections, or requests for informal conferences on the 
application may be submitted. 

d. If an applicant seeks a permit to conduct operations 
within one hundred feet [30.48 meters] of the outside 
right of way of a public road or to relocate a public 
road, a concise statement describing the road, the 
particular part to be relocated, where the relocation is 
to occur, and its duration. 

2. The commission will distribute appropriate portions of the 
application to the state advisory committee specified in 
subsection 2 of North Dakota Century Code section 38-14.1-21 
formed to aid the commission in evaluating the operations and 
reclamation plan. Members of the committee shall forward 
their evaluation to the commission within forty-five days of 
receipt. 

3. If the application contains prime farmlands to be mined, the 
commission will furnish the state conservationist of the 
~A~tea--States-se~t natural resource conservation service with 
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the prime farmland reclamation plan submitted under section 
69-05.2-09-15. The state conservationist shall provide review 
and comment on the proposed method of soil reconstruction and 
suggest remedial revisions if the plan is considered 
inadequate. 

4. The applicant shall make a copy of the complete application 
available for the public to inspect and copy by filing it with 
the county auditor in the county where the mining is proposed. 
The applicant shall file the copy by the first date of the 
newspaper advertisement and any subsequent changes at the same 
time they are submitted to the commission. 

5. In addition to the requirements of subsection 3 of section 
38-14.1-18 of the North Dakota Century Code, the commission 
will notify all federal or state government agencies with 
authority to issue permits and licenses applicable to the 
proposed operations as part of the permit coordinating process 
and those with an interest in the proposed operations. These 
agencies include the YR~tea-Siates soil conservation sePv~ee 
district office, the local United States army corps of 
engineers district engineer, the national park service, and 
the United States fish and wildlife service. 

6. The commission will provide notice and opportunity for hearing 
for persons seeking and opposing disclosure prior to declaring 
any permit information confidential. Notice will be published 
in the official county newspaper of the county where the 
proposed operations will be located at least fifteen days 
prior to the hearing. Information requested to be held 
confidential must be clearly identified by the applicant and 
submitted separately. Confidential information is limited to: 

a. Analysis of the chemical and physical properties of the 
coal to be mined, except information on coal components 
potentially toxic in the environment. 

b. The nature and location of archaeological resources on 
public land and Indian land as required by the 
Archaeological Resources Protection Act of 1979. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-18 

69-95.2-10-03. Permit applications - Criteria for permit approval 
or denial. 

1. The commission will not issue the permit if any surface coal 
mining and reclamation operation owned or controlled by either 
the applicant or by any person who owns or controls the 
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applicant is currently in violation of any law or rule of this 
state, the Surface Mining Control and Reclamation Act of 1977 
[Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201, et seq.], or any 
law or rule in any state enacted under federal law or 
regulation pertaining to air or water environmental 
protection, incurred in connection with any surface coal 
mining and reclamation operation, or if any of the following 
are outstanding: 

a. Delinquent civil penalties under North Dakota Century Code 
sections 38-12.1-08 and 38-14.1-32, the Surface Mining 
Control and Reclamation Act of 1977 [Pub. L. 95-87; 91 
Stat. 445; 30 U.S.C. 1201, et seq.], or any law or rule in 
any state enacted under federal law or regulation 
pertaining to air or water environmental protection, 
incurred in connection with any surface coal mining and 
reclamation operation. 

b. Bond forfeitures where violations upon which the 
forfeitures were based have not been corrected. 

c. Delinquent abandoned mine reclamation fees. 

d. Unabated violations of federal and state laws, rules, and 
regulations pertaining to air or water environmental 
protection incurred in connection with any surface coal 
mining and reclamation operation. 

e. Unresolved federal and state failure-to-abate cessation 
orders. 

f. Unresolved imminent harm cessation orders. 

2. If a current violation exists, the commission will require the 
applicant or person who owns or controls the applicant, before 
the permit is issued, to: 

a. Submit proof that the violation has been or is being 
corrected to the satisfaction of the agency with 
jurisdiction over the violation; or 

b. Establish that the applicant, or any person owned or 
controlled by either the applicant or any person who owns 
or controls the applicant, has filed and is presently 
pursuing, in good faith, a direct administrative or 
judicial appeal to contest the validity of that violation. 
If the administrative or judicial authority either denies 
a stay applied for in the appeal or affirms the violation, 
then any operations being conducted under a permit issued 
under this section must immediately cease, until the 
provisions of subdivision a are satisfied. 
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3. Any permit issued on the basis of proof submitted under 
subdivision a of subsection 2 that a ·violation is being 
corrected, or pending the outcome of an appeal under 
subdivision b of subsection 2, will be conditionally issued. 

4. The commission will not issue a permit if it finds the 
applicant, anyone who owns or controls the applicant, or the 
operator specified in the application, controls or has 
controlled surface coal mining and reclamation operations with 
a demonstrated pattern of willful violations of any law or 
rule of this state, the Surface Mining Control and Reclamation 
Act of 1977 [Pub. L. 95-87; 91 Stat. 445; 30 U.S.C. 1201, et 
seq.], or any state or federal program approved under the 
Surface Mining Control and Reclamation Act of 1977, of such 
nature and duration, and with resulting irreparable damage to 
the environment as to indicate an intent not to comply with 
those laws, rules, or programs. The applicant, anyone who 
owns or controls the applicant, or the operator must be given 
an opportunity for hearing on the determination under North 
Dakota Century Code section 38-14.1-30. 

5. After an application is deemed ready for approval, but before 
the permit is issued, the commission•s decision to approve or 
disapprove the application will be made, based on the 
compliance review required by subsection 1, in light of any 
new information submitted under subsection 2 of section 
69-05.2-06-01 and subsection 6 of section 69-05.2-06-02. 

6. In addition to the requirements of subsection 3 of North 
Dakota Century Code section 38-14.1-21, no permit or 
significant revision will be approved, unless the application 
affirmatively demonstrates and the commission finds, in 
writing, on the basis of information in the application or 
otherwise available, which is documented in the approval and 
made available to the applicant, that: 

a. The permit area is not on any lands subject to the 
prohibitions or limitations of North Dakota Century Code 
section 38-14.1-07 or the area has met the application 
review procedures of section 69-05.2-04-01. 

b. For alluvial valley floors: 

(1) The applicant has obtained either a negative 
determination; or 

(2) If the permit area or adjacent area contains an 
alluvial valley floor: 

(a) The operations would be conducted according to 
chapter 69-05.2-25 and all applicable 
requirements of North Dakota Century Code 
chapter 38-14.1. 
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(b) Any change in the use of the lands covered by 
the permit area from its premining use in or 
adjacent to alluvial valley floors will not 
interfere with or preclude the reestablishment 
of the essential hydrologic functions of the 
alluvial valley floor. 

(3) The significance of the impact of the operations on 
farming will be based on the relative importance of 
the vegetation and water of the developed grazed or 
hayed alluvial valley floor area to the farm's 
production, or any more stringent criteria 
established by the conmission as suitable for 
site-specific protection of agricultural activities 
in alluvial valley floors. 

(4) Criteria for determining whether a mining operation 
will materially damage the quantity or quality of 
waters include: 

(a) Potential increases in the concentration of 
total dissolved solids of waters supplied to an 
alluvial valley floor to levels above the 
threshold value at which crop yields decrease, 
based on crop salt tolerance research studies 
approved by the conmission, unless the applicant 
demonstrates compliance with subdivision e of 
subsection 3 of North Dakota Century Code 
section 38-14.1-21. 

(b) The increases in subparagraph a will not be 
allowed unless the applicant demonstrates, 
through testing related to local crop production 
that the operations will not decrease crop 
yields. 

(c) For types of vegetation specified by the 
conmission and not listed in approved crop 
tolerance research studies, a consideration must 
be made of any observed correlation between 
total dissolved solids concentrations in water 
and crop yield declines. 

(d) Potential increases in the average depth to 
water saturated zones (during the growing 
season) within the root zone that would reduce 
the amount of subirrigated land compared to 
premining conditions. 

(e) Potential decreases in surface flows that would 
reduce the amount of irrigable land compared to 
premining conditions. 
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(f) Potential changes in the surface or ground water 
systems that reduce the area available to 
agriculture as a result of flooding or increased 
root zone saturation. 

(5) For the purposes of this subsection, a farm is one or 
more land units on which agricultural activities are 
conducted. A farm is generally considered to be the 
combination of land units with acreage [hectarage] 
and boundaries in existence prior to July 1, 1979, 
or, if established after July 1, 1979, with 
boundaries based on enhancement of the farm•s 
agricultural productivity not related to mining 
operations. 

(6) If the commission determines the statutory exclusions 
of subsection 3 of North Dakota Century Code section 
38-14.1-21 do not apply and that any of the findings 
required by this section cannot be made, the 
commission may, at the applicant•s request: 

(a) Determine that mining is precluded and deny the 
permit without the applicant filing any 
additional information required by this section; 
or 

(b) Prohibit surface coal mining and reclamation 
operations in all or part of the area to be 
affected by mining. 

c. The applicant has, with respect to prime farmland, 
obtained either a negative determination or if the permit 
area contains prime farmlands: 

(1) The postmining land use will be cropland. 

(2) The permit specifically incorporates the plan 
submitted under section 69-05.2-09-15 after 
consideration of any revisions suggested by the 
~R~~ea--S~a~es--se~t natural resource conservation 
service. 

(3) The operations will be conducted in compliance with 
chapter 69-05.2-26 and other standards required by 
this article and North Dakota Century Code chapter 
38-14.1. 

d. The operations will not affect the continued existence of 
endangered or threatened species or result in the 
destruction or adverse modification of their critical 
habitats. 
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e. The applicant has submitted proof that all reclamation 
fees required by 30 CFR subchapter R have been paid. 

f. The applicant has, if applicable, satisfied the 
requirements for approval of a cropland postmining land 
use under section 69-05.2-22-01. 

7. The commission may make necessary changes in the permit to 
avoid adverse effects on finding that operations may adversely 
affect any publicly owned park or places included on the state 
historic sites registry or the national register of historic 
places. Operations that may adversely affect those parks or 
historic sites will not be approved unless the federal, state, 
or local governmental agency with jurisdiction over the park 
or site agrees, in writing, that mining may be allowed. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
June 1, 1986; May 1, 1990; May 1, 1992; June 1, 1994; July 1, 1995i 
June 1, 1997. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-21, 38-14.1-33 
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CHAPTER 69-85.2-13 

69-85.2-13-82. Performance standards - General requirements -
Annual map. The permittee shall submit two copies of an annual map to 
the commission for all permit areas by each February fifteenth. The 
scale must be 1:4,800 or other scale approved by the commission. The 
information must be reported for each calendar year until all bond has 
been released. The ±t4;899--seate map, or maps if necessary, must 
clearly show the following and include a legend specifying the number of 
acres [hectares] in each category: 

1. Each permit area and section and quarter lines. 

2. Activities during the year for each permit, including: 

a. Acreage [hectarage] affected. 

b. Acreage [hectarage] where suitable plant growth material 
removal operations have been completed. 

c. Acreage [hectarage] where coal mining operations are 
completed and the contemporaneous reclamation requirement 
of subsection 14 of North Dakota Century Code section 
38-14.1-24 has been initiated. 

d. Acreage [hectarage] where grade approval has been 
obtained. 

e. Acreage [hectarage] where suitable plant growth material 
redistribution operations have been completed. 

f. Acreage [hectarage] planted where the ten-year 
revegetation period has been initiated. 

g. Acreage [hectarage] where bond has been partially released 
and the stage of release. 

h. Acreage [hectarage] where bond has been totally released. 

3. Location of suitable plant growth material stockpiles. 
Supporting information must include ownership, date seeded, 
type of material in each stockpile (topsoil or subsoil), and 
estimated cubic yards [meters] for each stockpile. 

4. Cumulative information on the mining and reclamation 
activities that have occurred within each permit area which 
include: 

a. Affected acreage where topsoil must be replaced. The 
acreage specified on the map legend must be listed 
separately for each surface owner unless the surface owner 
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has agreed to soil m1x1ng as allowed by subsection 6 of 
section 69-05.2-15-04. The combined acreage for all 
surface owners who have agreed to soil mixing must be 
specified on the map legend. 

b. Affected acreage where subsoil must be replaced. The 
acreage specified on the map legend must be listed 
separately for each surface owner unless the surface owner 
has agreed to soil mixing as allowed by subsection 6 of 
section 69-05.2-15-04. The combined acreage for all 
surface owners who have agreed to soil mixing must be 
specified on the map legend. 

c. Acreage [h~ctarage] planted where the ten-year 
revegetation period has been initiated and the year of 
initiation. 

d. Acreage [hectarage] where bond has been partially released 
and the stage of release. 

e. A tabular listing of acreage [hectarage] where bond has 
been totally released. 

H;story: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1, 1994; June 1, 1997. 
General Author;ty: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-27 

69-95.2-13-97. Performance standards -General requ;rements - A;r 
resources protect;on. The permittee shall comply with all applicable 
air pollution control laws and rules of the state department of health 
aRa-eeRse+~aatea-+aeeFateF~es and stabilize and protect all surface 
areas. 

H;story: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1, 1997. 
General Author;ty: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-65.2-15 

69-65.2-15-64. Performance standards - Suitable plant growth 
material ~ Redistribution. 

1. After final grading is approved under section 69-05.2-21-06 
and before the suitable plant growth material is replaced, 
regraded land must be scarified or otherwise treated, if 
necessary, to eliminate slippage surfaces or to promote root 
penetration. 

2. Subsoil must then be redistributed as approved by the 
commission in a manner that: 

a. Achieves an approximate uniform thickness consistent with 
the postmining land use and meets the requirements of 
subsection 4. 

b. Prevents excess compaction of the spoil and subsoil. 

3. Following subsoil respreading, topsoil must be redistributed 
as approved by the commission in a manner that: 

a. Achieves an approximate uniform thickness consistent with 
the postmining land use and meets the requirements of 
subsection 4. 

b. ·Prevents excess compaction of the suitable plant growth 
materials. 

4. Amount of suitable plant growth materials to be redistributed. 

a. In areas where the graded spoil materials occur: 

(1) All suitable plant growth material inventoried and 
removed according to the soil survey and any other 
suitable strata required to satisfy section 
69-05.2-21-03 must be uniformly redistributed; or 

(2) The amount of redistributed suitable plant growth 
material must be based on the graded spoil 
characteristics as follows: 

Suitable Plant Growth Material 
Redistribution Thickness 

Spoil Properties Total Redistribution Thickness 

Texture Sodium 
Adsorption 

Saturation 
Percentage 
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(Topsoil Plus Subsoil) 
Average in 

Inches (Centimeters) 



Ratio (SAR) (SP) 

Medium* <12 *** 24 (61) 
Coarse** <12 *** 36 (91} 
*** 
*** 
*** 

* 
** 
*** 

12 - 29 < 95 36 (91} 
12 - 29 >95 42 (197) 

>29 *** 48 (122) 

Loam or finer 
Sandy loam or coarser 
Not applicable 

(a) The minimum thickness of redistributed suitable 
plant growth material in any random location 
must be within six inches [15.24 centimeters] of 
the average thickness required for an area based 
on the graded spoil characteristics as 
determined by representative sampling. However, 
the commission may approve redistribution 
thicknesses less than those listed in the table 
if chemical and physical analyses and any 
available field trials, greenhouse test results 
or current research findings demonstrate that 
the overburden materials are equal to or more 
suitable than the subsoil for sustaining 
vegetation. In addition, the commission may 
approve a lesser redistribution thickness if an 
insufficient amount of material exists based on 
the results of the soil survey and the 
availability of other suitable strata pursuant 
to subdivision b of subsection 5 of section 
69-95.2-15-92. 

(b) The texture, sodium adsorption ratio, and 
saturation percentage of the graded spoil 
materials will be determined by a commission 
evaluation of the premine overburden data, 
sample analyses of the graded spoil conducted by 
the operator, or by a combination of these 
methods. 

(c) This paragraph is effective only for those areas 
disturbed prior to the year i997 1999. 

b. The amount of redistributed suitable plant growth 
materials in associated disturbance areas where graded 
spoil materials do not occur must be based on the amount 
removed under subsection 2 of section 69-95.2-15-92. 

5. Following the respreading of suitable plant growth materials, 
appropriate measures must be taken to protect the area from 
wind and water erosion. 
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6. The suitable plant growth material and other suitable strata 
and substitutes saved from property owned by one party must be 
respread within the boundaries of that property if the surface 
ownership of the permit area is split between two or more 
parties, unless the parties otherwise agree. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
January 1, 1987; May 1, 1990; May 1, 1992; June 1, 1994; June 1. 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-95.2-16 

69-95.2-16-92. Performance standards - Hydrologic balance -
Compliance with state department of health aAa-eeAsettaaiea-taeePaiePtes 
standards. Runoff water and pit water discharge must meet the water 
quality requirements of the North Dakota state department of health aAa 
eeAsettaaiea--taeePaiePtes, as well as those of this article. The 
commission will not issue or revise a mining permit until the state 
department of health aAa--eeAsettaaiea--taeePaiePtes has had an 
opportunity to review the applicable information and plans. No rights 
under the mining permit shall be exercised until the necessary state 
department of health aAa-eeAsettaaiea-taeePaiePtes permits are obtained. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
June 1, 1997. 
General Authority: NDCC 38-14.1-03, 38-14.1-42 
Law Implemented: NDCC 38-14.1-21, 38-14.1-42 

69-95.2-16-94. Performance standards - Hydrologic balance - Water 
quality standards and effluent limitations. 

1. The operator shall comply with the following water quality 
standards and effluent limitations: 

a. All surface drainage from the disturbed area, including 
disturbed areas that have been graded, seeded, or planted, 
must be passed through a sedimentation pond, a series of 
sedimentation ponds, or other treatment facility before 
leaving the permit area. 

b. Sedimentation ponds and other treatment facilities must be 
maintained until removal is authorized by the commission 
and the disturbed area has been stabilized and 
revegetated. The structure may not be removed sooner than 
two years after the last augmented seeding unless the last 
augmented seeding is a supplemental seeding into an 
established vegetation stand that is effectively 
controlling erosion. 

c. The commission may grant exemptions from these 
requirements only when: 

(1) The disturbed drainage area within the total 
disturbed area is small; and 

(2) The permittee or operator demonstrates that 
sedimentation ponds and treatment facilities are not 
necessary for drainage from the disturbed drainage 
areas to meet the effluent limitations referenced in 
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subdivision g and the applicable state water quality 
standards for downstream receiving waters. 

d. For the purposes of this chapter only, "disturbed area" 
shall not include areas in which only diversion ditches, 
sedimentation ponds, or roads are installed in accordance 
with this article and the upstream area is not otherwise 
disturbed by the operator. 

e. Sedimentation ponds must be constructed according to the 
plans in the approved permit before beginning surface 
mining activities in the drainage area to be affected. 

f. Mixed drainage from disturbed and undisturbed land must 
meet effluent limitations before it leaves the permit 
area. 

g. Discharges of water from areas disturbed by surface mining 
activities must comply with all applicable state laws and 
rules and with the state department of health aAa 
eeAse+~aatee-+asePateF~es effluent limitations authorized 
by North Dakota Century Code chapter 61-28. 

2. Adequate facilities must be installed, operated, and 
maintained to treat any water discharged from the disturbed 
area so that it complies with all state laws and rules and the 
effluent limitations of this section. 

History: Effective August 1, 1980; amended effective September 1, 1984; 
January 1, 1987; May 1, 1990; January 1, 1993; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 

69-85.2-16-95. Performance standards - Hydrologic balance -
Surface water monitoring. 

1. Surface water monitoring must be conducted in accordance with 
the monitoring program and based on the probable hydrologic 
consequences determination submitted under section 
69-05.2-08-04. The commission will approve the nature of data 
that relate to the hydrologic reclamation plan in section 
69-05.2-09-12, frequency of collection, and determine 
reporting requirements. 

a. For locations in surface water bodies, such as streams, 
lakes, and impoundments, monitoring must: 

(1) Be adequate to measure accurately and record quantity 
and quality of discharges from the permit area and 
identify the extent to which mining affects water 
quality and quantity in the adjacent area. Water 
samples taken from all monitoring sites must be 
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analyzed for the parameters specified in 
subdivision b of subsection 3 of section 
69-05.2-08-07. Results must be submitted quarterly 
to the commission. 

(2) Be conducted to assure reliable test data according 
to existing standard procedures and analytical 
methods. 

b. For point source discharges, monitoring must: 

(1) Be conducted according to state department of health 
aA8-€eAse+teatee-+aeeFateFtes standards. 

(2) Result in notifying the commission within five days 
in any cases in which analytical results of the 
sample collections indicate noncompliance with a 
permit condition or applicable standard. Where a 
North Dakota pollutant discharge elimination system 
permit effluent limitation noncompliance has 
occurred, the operator or permittee shall forward the 
analytical results concurrently with the written 
notice of noncompliance. 

(3) Result in quarterly reports to the commission, to 
include analytical results from each sample taken 
during the quarter. Any sample results which 
indicate a permit violation must be reported to the 
commission as specified in subdivision c. In those 
cases where the discharge for which water monitoring 
reports are required is also subject to regulation by 
a North Dakota pollutant discharge elimination system 
(NDPDES) permit and where that permit includes 
provisions for equivalent reporting requirements and 
requires filing of the water monitoring reports 
within ninety days or less of sample collection, the 
operator or permittee shall submit to the commission 
on the same time schedule as required by the North 
Dakota pollutant discharge elimination system permit 
or within ninety days following sample collection, 
whichever is earlier, a copy of the completed North 
Dakota pollutant discharge elimination system 
reporting form along with analytical results from 
each sample taken during the quarter. 

2. If violation of a permit condition occurs, the operator shall, 
if appropriate, immediately take the actions provided for in 
subdivision a of subsection 3 of section 69-05.2-10-05 and 
subsection 2 of section 69-05.2-09-12. 

3. After disturbed areas have been regraded and stabilized, the 
permittee shall continue to monitor surface water flow and 
quality within the permit and adjacent areas. Data from this 
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monitoring may be used to demonstrate that the quality and 
quantity of runoff without treatment is consistent with the 
requirements to minimize disturbance to the prevailing 
hydrologic balance and attain the approved postmining land 
use. These data may also provide a basis for commission 
approval to remove water quality or flow control systems. 

4. Equipment, structures, and other devices necessary to measure 
and sample accurately the quality and quantity of surface 
water discharges from the disturbed area must be properly 
installed, maintained, and operated and must be removed when 
no longer required. 

History: Effective August 1, 1980; amended effective May 1, 1990i 
June 1. 1997. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-27 
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CHAPTER 69-95.2-19 

69-85.2-19-82. Performance standards - Waste materials -
Permanent disposal of coal wastes. 

1. All coal processing waste and waste materials from coal 
utilization processes and coal conversion facilities to be 
permanently disposed of within a permit area and that are 
required to be permitted under the solid waste management 
rules of the North Dakota state department of health aAa 
eeAse+~aatea-+aeeFateF~es must be disposed of according to 
those rules and this chapter. 

a. The permittee or operator shall file application for and 
design the disposal site as required by the state 
department of health aAa--eeAse+~aatea-taeeFateF~es and 
concurrently submit a copy of the application to the 
commission. 

b. The permittee or operator shall also submit to the 
commission a permit revision that will incorporate the 
disposal activities into the operations and reclamation 
plan. The commission will not approve the revision until 
the state department of health aAa--eeAse+~aatea · 
+aeeFateF~es issues a solid waste permit. 

2. Waste materials covered by this section must be placed only in 
excavated pit areas approved by the commission. Prior to 
disposal, the operator shall demonstrate, using hydrologic, 
geotechnical, physical, and chemical analyses, that disposal 
of these materials will not: 

a. Adversely affect ground water quality and flow; 

b. Create public health hazards; and 

c. Cause instability in the disposal areas. 

3. All permanent coal processing waste disposal facilities must 
be designed using current, prudent engineering practices and 
meet any design criteria established by the commission. A 
qualified registered professional engineer, experienced in the 
design of similar earth and waste structures, shall certify 
the design of the disposal facility. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
Law Implemented: NDCC 38-14.1-24 
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69-95.2-19-94. Performance standards - Waste materials - Disposal 
of noncoal wastes. 

1. All noncoal waste materials disposed of within a permit area 
and that are required to be permitted under solid waste 
management rules Qf the state department of health aAa 
eaAse+~aatea-+asePateF~es must be disposed of according to 
those rules and this chapter. Before disposal operations 
begin, the commission must be advised of plans to develop or 
modify a noncoal waste disposal site. 

2. Noncoal wastes including §Pease;-t~BF~eaAts;-~a~Ats;-ftammas+e 
t~~~~as;--§aPsa§e; concrete products, plastic material, 
abandoned mining machinery, +~mseP wood materials, and other 
eams~st~s+es nonhazardous materials generated during mining 
and noncoal waste materials from activities outside the permit 
area, such as municipal wastes, must be placed and stored in a 
controlled manner in a designated approved portion of the 
permit area. Placement and storage must ensure that leachate 
and surface runoff do not degrade surface or ground water, 
fires are prevented, and that the area remains stable and 
suitable for reclamation and revegetation compatible with the 
natural surroundings. Any wastes containing asbestos may not 
be disposed of in the permit area unless specific approval is 
obtained from the state department of health. Solvents, 
grease, lubricants, paints, flammable liquids, and other 
combustible materials must be disposed off the permit area 
except for land treatments of small spills as approved by the 
state department of health. 

3. e~s~asa+---s~tes---m~st---se--aes4§Aea--aAa--eaAstP~etea--w4tA 
a~~Fe~F~ate-wateP-saPP~ePs-aA-tAe-sattam-aAa-s~aes~ Disposal 
sites in the permit area must be designed and constructed to 
ensure that leachate and drainage from the noncoal waste areas 
does not degrade surface or underground water. Wastes must be 
routinely compacted and covered to prevent combustion and 
windborne waste. When disposal is completed, two feet [60.96 
centimeters] of cover or a greater thickness required by the 
commission must be placed over the site, slopes stabilized, 
suitable plant growth material respread and revegetation 
accomplished. Site .operation must comply with all local and 
state requirements. 

4. At no time may any solid waste material be deposited at 
embankment or impoundment sites, nor may any excavation for 
solid waste disposal be located within eight feet [2.44 
meters] of any coal outcrop or coal storage area. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 

426 



CHAPTER 69-95.2-22 

69-95.2-22-92. Performance standards - Revegetation - Methods. 

1. All revegetation must be carried out in accordance with the 
approved reclamation plan. 

2. When the approved postmining land use is tame pastureland, the 
permittee shall seed or plant species of introduced grasses 
and legumes adapted to the local site conditions and capable 
of supporting grazing and occasional haying under proper 
management. 

3. When the approved postmining land use is native grassland, the 
species of grasses, legumes, forbs, half-shrubs, or shrubs 
seeded or planted and their pattern of distribution must be 
selected by the permittee to provide a diverse, effective, and 
permanent vegetative cover with seasonal variety, succession, 
and regenerative capabilities native to the area. 

4. When the approved postmining land use is woodland or fish and 
wildlife habitat where the vegetation type is woodland, the 
permittee shall plant woody species adapted for local site 
conditions and climate, in combination with a cover of grains, 
grasses, legumes, or forbs to provide a diverse, effective, 
and permanent vegetative cover with the seasonal variety, 
succession, and regenerative capabilities native to the area. 
Approval of species composition, minimum stocking, spacing and 
planting arrangements of trees, shrubs, half-shrubs, and 
ground cover will be based on local and regional 
recommendations following consultation with the state game and 
fish department, state forester, and the sett natural resource 
conservation service. 

5. When the approved postmining land use is shelterbelt, the 
permittee shall plant woody species adapted for local site 
conditions and climate. Understory vegetation must be 
controlled until it no longer interferes with the growth of 
woody species. The stocking of trees and shrubs must follow 
current standards and specifications developed by the sett 
natural resource conservation service for farmstead and field 
windbreaks in North Dakota or others approved by the 
commission. 

6. When fish and wildlife habitat is included in the postmining 
land use, the permittee shall consult with appropriate state 
wildlife and land management agencies and shall select those 
plant species that will fulfill the needs of wildlife for food 
and cover. Plant groupings and water resources must be 
appropriately spaced and distributed. 
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History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; June 1. 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24, 38-14.1-42 

69-95.2-22-87. Performance standards -Revegetation- Standards 
for success. 

1. Success of revegetation must be measured by using 
statistically valid techniques approved by the commission. 
Comparison of ground cover and productivity may be made on the 
basis of reference areas, through the use of standards in 
technical guides published by the United States department of 
agriculture, or through the use of other approved standards. 
If reference areas are used, the management of the reference 
area during the responsibility period required in subsection 2 
must be comparable to that required for the approved 
postmining land use of the permit area. If standards are 
used, they must be approved by the commission and the office 
of surface mining reclamation and enforcement. Approved 
standards are contained in the commission's Standards for 
Evaluation of Revegetation Success and Recommended Procedures 
for Pre- and Postmining Vegetation Assessments. 

2. The period of responsibility under the performance bond 
requirements of section 69-05.2-12-09 will begin following 
augmented seeding, planting, fertilization, irrigation, or 
other work, except for cropland and prime farmland where the 
period of. responsibility begins at the date of initial 
planting of the crop being grown or a precropland mixture of 
grasses and legumes, and must continue for not less than ten 
years. 

3. Vegetation establishment, for the purpose of the third stage 
bond release provided for in subdivision c of subsection 7 of 
North Dakota Century Code section 38-14.1-17, will be 
determined for each postmining land use according to the 
following procedures: 

a. For native grassland, tame pastureland, and fish and 
wildlife habitat where the vegetation type is grassland, 
ground cover on the permit area must be equal to or 
greater than that of the approved reference area or 
standard with ninety percent statistical confidence. All 
species used in determining ground cover must be perennial 
species not detrimental to the approved postmining land 
use. 

b. For cropland, vegetation will be considered established 
after the successful seeding of the crop being grown or a 
precropland mixture of grasses and legumes. 

428 



c. For prime farmland, ~Fea~ettvtty-eA-tAe-~eFmtt-aFea-m~st 
ee-e~~at-te-eF-§FeateF-tAaA-tAat-ef-tAe-a~~Fevea-FefeFeAee 
aFea---eF---staAaaFa---wttA---AtAety--~eFeeAt--stattsttea+ 
eeAftaeAee annual average crop production from the permit 
area must be equal to or greater than that of the approved 
reference area or standard with ninety percent statistical 
confidence for a minimum of three crop years. 

d. For woodland, shelterbelts, and fish and wildlife habitat 
where the vegetation type is woodland, the number of trees 
and shrubs must be equal to or greater than the approved 
standard. Understory growth must be controlled. Erosion 
must be adequately controlled by mulch or site 
characteristics. 

e. For fish and wildlife habitat where the vegetation type is 
wetland, the basin must exhibit the capacity to hold water 
and support wetland vegetation. Ground cover of the 
contiguous areas must be adequate to control erosion. 

4. The success of revegetation on the permit area at the time of 
final bond release must be determined for each postmining land 
use according to the following: 

a. For native grassland, the following must be achieved for 
the last two consecutive years of the responsibility 
period: 

(1) Ground cover and productivity of the permit area must 
be equal to or greater than that of the approved 
reference area or standard with ninety percent 
statistical confidence; and 

(2) Diversity, seasonality, and permanence of the 
vegetation of the permit area must be equivalent to 
that of the approved standard. 

b. For tame pastureland, ground cover and productivity of the 
permit area must be equal to or greater than that of the 
approved standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

c. For cropland, crop production from the permit area must be 
equal to or greater than that of the approved reference 
area or standard with ninety percent statistical 
confidence for the last two consecutive growing seasons of 
the responsibility period. 

d. For prime farmlands, eFe~-~Fea~etteA-fFem-tAe-~eFmtt-aFea 
m~st-ee-e~~a+-te-eF-§FeateF--tAaA--tAat--ef--tAe--a~~Fevea 
FefeFeAee-aFea-eF-staAaaFa-wttA-AtAety-~eFEeAt-stattsttea+ 
eeAftaeAee-feF-tAe-+ast-tAFee-eeAsee~ttve-§FewtA§--seaseAs 
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ef---tRe---Fes~eAs~a~+~ty---~eP~ea a showing that the 
requirements for the restoration of productivity as · 
specified in subdivision c of subsection 3 have been met 
and that the ten-year period of responsibility has 
elapsed. 

e. For woodlands and fish and wildlife habitat where the 
vegetation type is woodland, the following must be 
achieved . during the last two consecutive years of the 
responsibility period: 

(1) The number of woody plants established on the permit 
area must be equal to or greater than the number of 
live woody plants of the same life form of the 
approved standard with ninety percent statistical 
confidence. Trees, shrubs, half-shrubs, root crowns, 
or root sprouts used in determining success of 
stocking must meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 

(c) At least eighty percent of those counted must 
have been in place at least six years. 

(2) The ground cover must be equal to or greater than 
ninety percent of the ground cover of the approved 
standard with ninety percent statistical confidence 
and must be adequate to control erosion; and 

(3) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation on the permit area must be. 
evaluated on the basis of species stocked and 
expected survival and reproduction rates. 

f. For shelterbelts, the following must be achieved during 
the last two consecutive years of the responsibility 
period: 

(1) Trees, shrubs, half-shrubs, root crowns, or root 
sprouts used in determining success of stocking must 
meet the following criteria: 

(a) Be healthy; 

(b) Be in place for at least two growing seasons; 
and 

(c) At least eighty percent of those counted must 
have been in place at least six years. 
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(2) Shelterbelt density and vigor must be equal to or 
greater than that of the approved standard; and 

(3) Erosion must be adequately controlled. 

g. For fish and wildlife habitat, where the vegetation type 
is wetland, vegetation zones and dominant species must be 
equal to those of the approved standard the last two 
consecutive years of the responsibility period. In 
addition, wetland permanence and water quality must meet 
approved standards. 

h. For fish and wildlife habitat, where the vegetation type 
is grassland, the following must be achieved during the 
last two consecutive years of the responsibility period: 

(1) Ground cover must be equal to or greater than that of 
the approved standard with ninety percent statistical 
confidence and must be adequate to control erosion. 

(2) Species diversity, seasonal variety, and regenerative 
capacity of the vegetation must meet the approved 
standard. 

i. For previously mined areas that were not reclaimed to the 
requirements of this chapter, any reclamation requirements · 
in effect when the areas were mined must be met. In 
addition, the ground cover ef-t~v~Ag--~taAts may not be 
less than can be supported by the best available plant 
growth material in the reaffected area, nor less than the 
ground cover existing before redisturbance. Adequate 
measures must be in place to control erosion as approved 
by the commission. 

j. For areas to be developed for FeeFeat~eR; water aFeas, 
residential, or industrial and commercial uses within two 
years after the completion of grading or soil replacement, 
the ground cover ef-t~v~A§-~taRts on these areas may not 
be less than required to control erosion. 

k. For areas to be developed for recreation, woody plants 
must meet the stocking and plant establishment standards 
for woodlands or shelterbelts found in paragraph 1 of 
subdivision e or in subdivision f as applicable. In 
addition, ground cover must not be less than required to 
achieve the approved postmining land use. 

5. Throughout the liability period the permittee shall: 

a. Maintain any necessary fences and use proper management 
practices; and 
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b. Conduct periodic measurements of vegetation, soils, and 
water prescribed or approved by the commission. 

History: Effective August 1, 1980; amended effective June 1, 1983; 
May 1, 1990; May 1, 1992; January 1, 1993; June 1. 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-95.2-26 

69-95.2-26-85. Performance standards Prime farmland -
Revegetation and restoration of productivity. The following 
revegetation requirements must be met for areas being returned to prime 
farmland after mining: 

1. Following soil replacement, the operator shall establish a 
vegetative cover capable of stabilizing the soil surface. Al l 
revegetation must comply with the plan approved by the 
commission and be carried out in a manner that encourages 
prompt vegetative cover and recovery of productive capacity. 
The timing and mulching provisions of sections 69-05.2-22-04 
and 69-05.2-22-05 must be met. 

2. Measurement of success in prime farmland revegetation will be 
determined in accordance with section 69-05.2-22-07. 

3. Prime farmland productivity must be restored in accordance 
with the following: 

a. Measurement of productivity must be initiated within ten 
years after completion of soil replacement. 

b. Productivity must be measured on a representative sample 
or on all of the mined and reclaimed prime farmland area 
using the crop determined under subdivision f. The 
permittee shall use a statistically valid sampling 
technique approved by the commission. Approved techniques 
are found in the commission's Standards for Evaluation of 
Revegetation Success and Recommended Procedures for Pre­
and Postmining Vegetation Assessments. 

c. The measurement period for determining average annual crop 
production is specified in subdivision a c of subsection 4 
3 of section 69-05.2-22-07. -

d. The level of management applied during the measurement 
period must be the same as that used on nonmined prime 
farmland in the surrounding area. 

e. Restoration of prime farmland productivity will be 
considered achieved when the average yield equals or 
exceeds that of the crop established on nonmined prime 
farmland soils in the surrounding areas feF---tRFee 
eeAsee~ttve--§FewtA§--seaseAs. The soil series, texture, 
and slope of the nonmined prime farmlands must be the same 
or similar to the prime farmlands that were mined and 
management practices must be equivalent. 
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f. The crop on which restoration of productivity is proven 
must be selected from the crops most commonly produced on 
the surrounding prime farmland. Where row crops are the 
dominant crops grown on prime farmland in the area, the 
row crop requiring the greatest rooting depth must be used 
as one of the crops. 

g. Crop yields for the same or similar nonmined prime 
farmland soils during a given crop season must be 
determined by methods contained in Standards for 
Evaluation of Revegetation Success and Recommended 
Procedures for Pre- and Postmining Vegetation Assessment 
or other methods approved by the commission and the office 
of surface mining reclamation and enforcement. 

History: Effective August 1, 1980; amended effective May 1, 1990; 
May 1, 1992; June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14.1-24 
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CHAPTER 69-95.2-27 

69-95.2-27-92. Variances for experimental surface coal mining and 
reclamation practices. 

1. In order to encourage advances in surface mining and 
reclamation practices, or to allow postmining land use for 
industrial, commercial, residential, or public use (including 
recreational facilities), on an experimental basis where the 
postmining land use proposed requires an experimental practice 
to demonstrate feasibility, the commission may, with the 
approval of the director of the office of surface mining 
reclamation and enforcement, authorize variances in individual 
cases from the standards of North Dakota Century Code section 
38-14.1-24. 

2. Variances will not be authorized for other than experimental 
practices. For the purpose of this section, .. experimental 
practice .. means the use of alternative surface coal mining and 
reclamation operation practices for experimental or research 
purposes. 

3. No person shall engage in or maintain any experimental 
practice unless that practice has first been approved in a 
permit. 

4. Each person who desires to conduct an experimental practice 
shall submit a permit or revision application to the 
commission and to the director of the office of surface mining 
reclamation and enforcement for approval. The application 
must contain appropriate descriptions, maps, plans, and data 
which show: 

a. The nature of the experimental practice, including a 
description of the performance standards for which the 
variances are requested, the duration of the experimental 
practice, and any special monitoring which will be 
conducted. 

b. How use of the experimental practice: 

(1) Encourages advances in mining and reclamation 
technology; or 

(2) Allows a postmining land use for industrial, 
commercial, residential, or public use (including 
recreational facilities), on an experimental basis, 
when the results are not otherwise attainable under 
the standards. 
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c. That the operations proposed for using an experimental 
practice are not larger nor more numerous than necessary 
to determine the effectiveness and economic feasibility of 
the practice. 

d. That the experimental practice: 

(1) Is potentially more or at least as environmentally 
protective, during and after the proposed operations, 
as would be required under the standards. 

(2) Will not reduce the protection afforded public health 
and safety below that provided by the standards. 

e. That the applicant will conduct special monitoring with 
respect to the experimental practice during and after 
operations. The monitoring program must: 

(1) Ensure the collection, analysis, and reporting of 
sufficient and reliable data to enable the commission 
and the director of the office of surface mining 
reclamation and enforcement to make adequate 
comparisons with other operations employing similar 
practices. · 

(2) Include requirements designed to identify, as soon as 
possible, potential risks to the environment and 
public health and safety from the use of the 
practice. 

5. Each application must specify the environmental protection 
performance standards which will be implemented in the event 
the objective of the experimental practice is a failure. 

6. All experimental practices for which variances are sought must 
be specifically identified through newspaper advertisements by 
the applicant and the written notifications by the commission 
required by North Dakota Century Code section 38-14.1-18. 

7. No permit authorizing an experimental practice will be issued 
unless the commission first finds, in writing, upon the basis 
of both a complete application filed in accordance with the 
requirements of this section and the comments of the director 
of the office of surface mining reclamation and enforcement 
that: 

a. The practice meets the requirements of subdivisions b 
through e of subsection 4. 

b. The practice is based on a clearly defined set of 
objectives which can reasonably be expected to be 
achieved. 
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c. The practice has been specifically approved, in writing, 
by the director of the office of surface mining 
reclamation and enforcement. 

d. The permit contains conditions which specifically: 

(1) Limit the practice authorized to that granted by the 
commission and the director of the office of surface 
mining reclamation and enforcement. 

(2) Impose enforceable alternative environmental 
protection requirements. 

(3) Require the person conducting the periodic 
monitoring, recording, and reporting program to 
include additional requirements as the commission or 
the director of the office of surface mining 
reclamation and enforcement may require. 

8. Each permit which authorizes the use of an experimental 
practice will be reviewed at least every two and one-half 
years by the commission, or at least once prior to the middle 
of the permit term. After review, the commission will, with 
the consent of the director of the office of surface mining 
reclamation and enforcement, require by order, supported by 
written findings, any reasonable revision or modification of· 
the permit provisions. Copies of commission written findings 
will be sent to the permittee. Any person who is or may be 
adversely affected by the order has the opportunity for review 
under North Dakota Century Code sections 38-14.1-30 and 
38-14.1-35. 

9. Experimental practices granting variances from the special 
environmental standards of chapter 69-05.2-26, applicable to 
prime farmlands, will be approved only after consultation with 
the ijAttea-States-set+ natural resource conservation service. 

10. Revisions or modifications to an experimental practice will be 
processed in accordance with section 69-05.2-11-02. Any 
revisions which propose significant alterations to the 
experimental practice are subject to the notice, hearing, and 
procedural requirements contained in subdivision a of 
subsection 5 of section 69-05.2-11-02 and concurrence by the 
director of the office of surface mining reclamation and 
enforcement. 

History: Effective August 1, 1980; amended effective May 1, 
June 1, 1997. 
General Authority: NDCC 38-14.1-03 
law Implemented: NDCC 38-14~1-03 
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JULY 1997 

STAFF COMMENT: Chapters 69-02-10 and 69-02-11 contain all new material 
but are not underscored so as to improve readability. 

Section 
69-02-10~01 
69-02-10-02 
69-02-10-03 
69-02-10-04 
69-02-10-05 
69-02-10-06 
69-02-10-07 
69-02-10-08 
69-02-10-09 
69-02-10-10 
69-02-10-11 
69-02-10-12 
69-02-10-13 
69-02-10-14 
69-02-10-15 
69-02-10-16 
69-02-10-17 
69-02-10-18 
69-02-10-19 
69-02-10-20 

CHAPTER 69-92-19 
ARBITRATION 

Definitions 
Scope of Rules 
Representation 
Commencement of Arbitration 
Contents of Petition 
Relevant Documentation 
Response to Petition 
Parties to Provide List of Arbitrators 
Selection of The Arbitrator 
Appointment of an Arbitrator 
Ex Parte Communications 
Payment of Costs and Fees 
Procedural Officer 
Prehearing Conference 
Notice of Arbitration Hearing 
Participation in the Arbitration Process 
Confidentiality 
Exchange of Information 
Formal Discovery 
Filing of Direct Testimony 
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69-02-10-21 
69-02-10-22 
69-02-10-23 
69-02-10-24 
69-02-10-25 
69-02-10-26 
69-02-10-27 

69-02-10-28 
69-02-10-29 
69-02-10-30 
69-02-10-31 
69-02-10-32 
69-02-10-33 

69-92-19-91. 

Production of Documents and Other Discovery 
Testimony of Witnesses 
Evidence 
Continuation of Mediation 
Transcript of the Hearing 
Final Offer Arbitration 
Filing of Briefs and Final Offer 

Arbitration Agreements 
Contents of Final Offers 
Arbitrator•s Decision 
Submission of an Interconnection Agreement 
Public Conments 
Commission Review 
Applicable Laws and Rules 

Definitions. As used in this chapter: 

1. 11 ACt 11 means the federal Telecommunications Act of 1996 [Pub. 
L. No. 104-104]. 

2. 11Arbitration 11 is a dispute resolution process by which a 
neutral third party renders a decision on disputed issues 
which is binding on the parties, subject to commission 
approval. 

3. 11 Arbitrator 11 is the term used to identify the arbitration 
decisionmaker. 

4. 11 Commission 11 means the North Dakota public service commission. 

5. 11 Entire package final offer arbitration 11 is a procedure under 
which the arbitrator must select, without modification, the 
entire proposal of one of the parties. 

6. ••Final offer arbitration 11 is a procedure under which each 
party submits a final offer concerning the issues subject to 
arbitration, and the arbitrator selects, without modification, 
one of the final offers by the parties to the arbitration, or 
portions of both such offers. 

7. 11 Issue-by-issue final offer arbitration 11 is a procedure under 
which the arbitrator must select, without modification, on an 
issue-by-issue process, one of the proposals of either party 
on each issue. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-92. Scope of rules. These rules govern arbitrations of 
open or unresolved issues which arise under sections 251 and 252 of the 
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Act, where one or more of the parties to a particular negotiation 
petition for arbitration. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-83. Representation. The parties may be represented by 
counsel. The attorney for a party may act on the party•s behalf. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-84. Commencement of arbitration. The arbitration 
process is commenced with the filing of a petition with the commission 
pursuant to section 252(b)(1) of the Act by any party to the negotiation 
process within the time period designated in the Act. The arbitration 
process is deemed to begin on the date the petition is filed with the 

commission. The petitioning party must deliver a copy of the petition 
with proof of service·on all parties to the negotiation on the day the 
petition is filed with the commission. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-85. Contents of petition. The petition must be filed in 
accordance with the commission•s rules of practice and procedure. The 
petition must include the following information: 

1. The name, address, telephone number, e-mail address, and fax 
number of the party making the request. 

2. The name, address, telephone number, e-mail address, and fax 
number of the other party to the negotiation. 

3. The name, address, telephone number, e-mail address, and fax 
number of each representative of the parties who are 
participating in the negotiation. 

4. A summary of the negotiation history including mediation 
proceedings. 

5. A comprehensive statement identifying all unresolved issues 
including all relevant documentation concerning those 
unresolved issues. 
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6. A statement of the position of each of the parties concerning 
the unresolved issues including all relevant documentation 
pertaining to those issues. 

7. A statement identifying the issues that have been resolved 
through voluntary negotiation. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-86. Relevant documentation. Relevant documentation, for 
purposes of an arbitration proceeding, includes: 

1. A brief or other written statement addressing the disputed 
issues, applicable state or federal law, and applicable state 
or federal regulations. 

2. In the case of price disputes, the incumbent local exchange 
company•s proposed rates or charges, and all relevant cost 
studies and supporting documentation. 

3. Conditions that the parties request be imposed together with 
justification for the requested conditions. 

4. A proposed schedule for implementation of the terms and 
conditions of the agreement. 

5. Proposed interconnection agreements submitted by both the 
petitioner and the respondent. 

6. All other documents relevant to the dispute, including copies 
of all documents intended to be introduced as evidence in the 
proceeding. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-87. Response to petition. Under section 252(b)(3) of 
the Act, a nonpetitioning party to a negotiation may respond to a 
petition for arbitration within twenty-five days after the commission 
receives the petition, and may present additional issues and provide 
additional relevant documentation it wishes to have considered 
pertaining to any of the issues. The party that files a response to a 
petition for arbitration with the commission must deliver a copy of the 
re$ponse with proof of service on all parties to the negotiation at the 
time the response is filed with the commission. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
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Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-88. Parties to provide list of arbitrators. The party 
or parties that request arbitration shall provide the commission, within 
no less than fifteen days from when the petition for arbitration is 
filed, names and qualifications of at least two qualified neutral 
arbitrators that are acceptable to all parties to the negotiation. In 
the event the parties are unable to agree on the acceptability of 
arbitrators, each party shall submit names and qualifications of at 
least two arbitrators that would be acceptable to that party. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-89. Selection of the arbitrator. The commission shall 
select and appoint a qualified arbitrator from the list provided by the 
parties. If the parties are unable to comply with the requirements of 
section 69-02-10-08, the commission shall appoint an arbitrator it 
determines to be qualified who may be a person from the commission's 
staff. The commission may designate one or more commission staff 
per~onnel or an outside consultant to serve as technical adviser to the 
arbitrator. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-18. Appointment of an arbitrator. The commission shall 
appoint the arbitrator within twenty days after a petition has been 
filed. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-11. Ex parte communications. A party may not have any 
ex parte communication with the arbitrator or technical advisor 
regarding any issue related to the arbitration except for scheduling 
purposes. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 28-32-12.1, 49-01-07 

69-82-18-12. Payment of costs and fees. The parties to the 
arbitration proceeding shall contract directly with the arbitrator for 
the arbitration services and shall pay all costs and fees of the 
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arbitrator and outside consultants retained to assist the arbitrator. 
Costs associated with the arbitration process which are incurred by the 
commission or commission staff in the arbitration proceeding must be 
paid by the telecommunications companies involved in the proceeding 
under subsection 6 of North Dakota Century Code section 49-21-01.7. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07, 49-21-01.7 

69-92-19-13. Procedural officer. The arbitrator appointed by the 
commission, in addition to having the authority to arbitrate the 
disputed issues, has the authority of a hearing officer and will conduct 
the procedural aspects of the arbitration proceeding. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 28~32-08.1, 28-32-08.5, 49-01-07 

69-92-18-14. Prehearing conference. The arbitrator shall 
schedule a prehearing conference to be held no later than two hundred 
days from the date of making the request for negotiation. The purpose 
of the prehearing conference is to discuss a procedural schedule that 
conforms to the requirements of the Act, North Dakota laws and rules, 
and commission issued procedural order and preliminarily discuss areas 
of testimony, discuss the scope and timing of discovery, determine the 
timeline for filing testimony, and identify, simplify, and limit issues. 
The arbitrator shall issue an order following the prehearing conference 
setting forth a procedural order for the proceeding and identifying the 
issues in dispute. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 28-32-08.3, 49-01-07 

69-92-19-15. Notice of arbitration hearing. Within fifteen days 
after the prehearing conference, the commission shall issue a notice of 
hearing specifying the disputed issues that are the subject of the 
arbitration proceeding. The notice of arbitration hearing must be 
issued as required under North Dakota Century Code Chapter 28-32. 
Arbitration proceedings must be open to the public. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05, 28-32-05.1, 49-01-07 

69-92-18-16. Participation in the arbitration process. 
Participation in the arbitration process must be limited to the 
petitioning party, the responding party, and the commission staff. 
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Commission staff personnel may participate in both advocacy or advisory 
roles. In the event staff participates in an advocacy role, the 
commission will employ its split staff procedures to designate advocacy 
and advisory staff members. An individual staff person may not be 
permitted to serve in both an advocacy and advisory role. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-17. Confidentiality. The petition, response, 
accompanying materials, and all other documentation provided to the 
commission are subject to the North Dakota open records laws. A party 
may request trade secret protection for information by filing an 
application with the commission under the provisions of chapter 
69-02-09. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-06, 47-25.1 

69-92-19-18. Exchange of information. The parties shall 
cooperate in good faith in the voluntary, prompt, and informal exchange 
of all documents and other information relevant to the disputed issues, 
subject to claims of privilege or confidentiality. 

1. The parties shall exchange copies of all documents in their 
possession or control on which they rely in support of their 
positions or which they may introduce as exhibits at the 
arbitration hearing. The parties shall serve the documents 
within twenty days after the response to the petition is filed 
with the commission, unless otherwise agreed or such other 
time is ordered by the arbitrator. 

2. The parties may offer other evidence that is relevant and 
material to the issues in dispute. The parties must be 
required to produce such additional evidence as the arbitrator 
deems necessary to understand and determine the issues in 
dispute. 

3. The parties shall exchange a preliminary list of witnesses 
they expect to call at the arbitration hearing within twenty 
days after the response to the petition is filed, unless 
otherwise ordered by the arbitrator or agreed to by the 
parties. The preliminary list must identify expert witnesses 
and the subject matter of their testimony. Within seven 
calendar days prior to the hearing, the parties shall provide 
to each other and to the arbitrator a final list of witnesses 
they intend to call, including experts, together with a brief 
description of the testimony of each witness and the estimated 
time for the witness 1 S direct testimony. In addition, within 
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seven calendar days prior to the hearing, the parties shall 
provide to each other and to the arbitrator a list of exhibits 
intended to be used at the hearing together with copies of all 
exhibits not previously provided. 

4. Within seven calendar days prior to the hearing, each party 
shall submit concise written statements of the party's 
position, including summaries of the facts and evidence a 
party intends to present, discussion of the applicable law, 
and the basis for the requested decision or denial of relief 
sought. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-19. Formal discovery. The provisions of North Dakota 
Century Code chapter 28-32 control discovery in arbitration proceedings. 
In the event any party fails or refuses to informally exchange requested 
information and documents, the other parties may: 

1. Submit a request to conduct discovery in accordance with North 
Dakota Century Code section 28-32-09. 

2. Submit a request to the arbitrator to compel responses to 
reasonable discovery requests. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 28-32-09, 49-01-07 

69-92-19-29. Filing of direct testimony. The parties to the 
arbitration proceeding shall file prepared written testimony relating to 
all of the disputed issues in the proceeding within the timeframe 
established in the prehearing conference order. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-21. Production of documents and other discovery 
materials. Any party to the arbitration proceeding that receives a 
discovery request from another party or from the arbitrator shall 
produce all discoverable information within the time period established 
in these rules or the procedural order. If any party refuses or fails 
unreasonably to respond on a timely basis to any reasonable request, the 
arbitrator may proceed on the basis of the best information available to 
the arbitrator from whatever source derived under section 252(b)(4)(B) 
of the Act. 
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History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05 .1, 49-01-07 

69-92-19-22. Testimony of witnesses. All witnesses shall present 
their testimony at the hearing under oath. The witnesses shall 
authenticate their prefiled testimony and be subjected to direct 
examination and cross-examination. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 28-32-11, 49-01-07 

69-92-19-23. Evidence. The arbitrator will consider evidence 
relevant and material to the dispute, giving the evidence such weight as 
the arbitrator determines is appropriate. Exhibits to the record may be 
offered by either party and may be received into evidence by the 

arbitrator. The admissibility of evidence shall be guided by the 
applicable provisions of North Dakota Century Code chapter 28-32. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 28-32-06, 49-01-07 

69-92-19-24. Continuation of mediation. The parties may at any 
time return to mediation to attempt to resolve disputed issues and the 
parties may involve the arbitrator in such mediation efforts. The 
participation of the arbitrator in such mediation efforts does not 
disqualify the arbitrator from continuing in the arbitration process. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-25. Transcript of the hearing. A stenographic record of 
each arbitration hearing must be made. The arbitrator may require an 
expedited copy of each hearing to be filed with the commission. The 
commission shall designate the court reporter for the proceeding. The 
parties shall pay the fees and costs of the reporter including the costs 
for preparing all transcripts directly to the court reporter. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-19-26. Final offer arbitration. The arbitrator shall use 
final offer arbitration, except as otherwise provided in this section: 

447 



1. At the discretion of the arbitrator, final offer arbitration 
may take the form of either entire package final offer 
arbitration or issue-by-issue final offer arbitration. 

2. Negotiations between the parties may continue after final 
arbitration offers are submitted and the parties may submit 
subsequent final offers following such negotiations. 

3. The arbitrator may allow up to fifteen days after submission 
of the initial final offers before making a decision in order 
to provide the opportunity for parties to conduct postoffer 
negotiations. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-82, 49-82-11 
law Implemented: NDCC 28-32-85.1, 49-81-87 

69-92-19-27. Filing of briefs and final offer arbitration 
agreements. The petitioner and the respondent shall each file a 
posthearing brief and a final offer arbitration agreement no later than 
ten days after the filing of the hearing transcript. The hearing 
officer has the discretion to shorten the time for filing. The 
posthearing briefs of each party must summarize all relevant portions of 
its final offer arbitrated agreement and cite legal authority and 
evidence to.support the adoption of its agreement. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-82, 49-82-11 
law Implemented: NDCC 28-32-85.1, 49-81-87 

69-92-19-28. Contents of final offers. Final offers submitted by 
the parties must: 

1. Meet the requirements of section 251 of the Act and all rules 
prescribed by the federal communications commission pursuant 
to that section. 

2. Establish rates for interconnection, services, or access to 
unbundled network elements according to section 252(d) of the 
Act, including all rules prescribed by the federal 
communications commission pursuant to that section. 

3. Provide a schedule for implementation of the terms and 
conditions by the parties to the agreement. In the event a 
final offer of one or more of the parties fails to comply with 
the requirements of this section, the arbitrator may take the 
action necessary to result in an arbitrated agreement that 
satisfies the requirements of section 252(c) of the Act, 
including requiring the parties to submit new final offers or 
adopting a result not submitted by any party that is 
consistent with the requirements of section 252(c) of the Act 
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and rules prescribed by the federal communications commission 
pursuant to that section. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-82, 49-82-11 
law Implemented: NDCC 28-32-85.1, 49-81-87 

69-92-19-29. Arbitrator's decision. The arbitrator shall issue 
an arbitrator•s decision which shall constitute resolution of the issues 
submitted for arbitration, subject to final commission approval. The 
arbitrator•s decision shall include: 

1. A summary of the material evidence presented; 

2. A discussion of the issues incorporating the respective 
positions of each of the parties; 

3. A proposed agreement of the arbitrated issues; and 

4. The final recommendation of the arbitrator. 

The arbitrator•s decision shall be issued no later than nine months from 
the date of the request for negotiation. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-82, 49-82-11 
law Implemented: NDCC 28-32-05.1, 49-01-87 

69-92-19-39. Submission of an interconnection agreement. The 
parties shall jointly file with the commission an agreement 
incorporating the provisions adopted through negotiation and arbitration 
within thirty days after the filing of the arbitrator•s decision. The 
combined agreement will be referred to as the interconnection agreement. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-82, 49-02-11 
law Implemented: NDCC 28-32-85.1, 49-81-87 

69-92-19-31. Public comments. Any person may file written 
comments on the interconnection agreement within fifteen days of the 
date of filing of the agreement with the commission. Each of the 
arbitrating parties may also file comments within the same timeframe. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-82, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-81-87 
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69-82-18-32. Commission review. Within thirty days following the 
filing of the interconnection agreement, the commission shall issue a 
decision approving or rejecting the agreement. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-18-33. Applicable laws and rules. The arbitration 
procedure must be governed by the provisions of the Telecommunications 
Act of 1996, Public Law No. 104-104, 101 Stat. 56 (1996); the North 
Dakota Administrative Practices Act; North Dakota Century Code chapter 
28-32; the commission's rules of practice and procedure; North Dakota 
Administrative Code article 69-02; and the commission issued guidelines 
and procedural orders. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, _49-01-07 
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Section 
69-02-11-01 
69-02-11-02 
69-02-11-03 
69-02-11-04 
69-02-11-05 
69-02-11-06 

69-82-11-81. 

CHAPTER 69-82-11 
MEDIATION 

Definitions 
Mediation Request 
Appointment of a Mediator 
Mediation Procedure 
Termination of Mediation 
Applicable Laws and Rules 

Definitions. As usedRin this chapter: 

1. 11 ACt 11 means the federal Telecommunications Act of 1996 
[Pub. L. No. 104-104]. 

2. 11 Commissionu means the North Dakota public service commission. 

3. 11Mediation 11 means an informal, confidential, and 
nonadversarial process by which a neutral third party assists 
the parties in reaching their own settlement by enhancing 
communication, promoting understanding, focusing the parties 
on the issues, and seeking creative problem solving. 

4. 11Mediator 11 means a qualified, neutral, or impartial third 
party, who assists the parties in reaching a voluntary 
agreement. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-11-82. Mediation request. Under section 252(a)(2) of the 
Act, any party negotiating an agreement for interconnection, services, 
or network elements pursuant to section 251 of the Act, may at any point 
in the negotiation request the commission to participate in the 
negotiation and to mediate any difference between the parties arising in 
the course of the negotiation. 

1. Parties are not required to seek mediation by the commission 
and may employ the services of a private mediator at their own 
expense. 

2. A copy of the request for negotiation must be filed with the 
commission at the time the request is sent to the incumbent 
local exchange carrier. 

3. The party that files a request for mediation with the 
commission shall deliver a copy of the request with proof of 
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service on all parties to the negotiation on the day the 
request is filed with the commission. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07 

69-92-11-93. Appointment of a mediator. The commission shall 
appoint a mediator within ten days after a request is filed. 

1. The parties may select a mutually agreeable mediator and 
inform the commission in writing of the name and 
qualifications of the mediator. The commission shall appoint 
the mediator selected by the parties unless the commission 
determines for good cause that the mediator should be 
disqualified. 

2. In the event the mediator selected by the parties is 
disqualified or the parties fail to select a mutually 
agreeable mediator, the commission may appoint a member of its 
own staff or may contract with a third party to provide 
mediation services. 

3. If the parties select a mediator or demand that mediation 
services be provided by a third party, the parties shall 
contract for the mediation services and shall be responsible 
for payment of the services. The commission may designate one 
or more staff personnel to provide technical assistance to the 
mediator. · 

4. Costs associated with the mediation process which are incurred 
by the commission shall be paid by the telecommunications 
companies . i nvo 1 ved in the proceeding under subsection 6 of 
North Dakota Century Code section 49-21-01.7. Costs incurred 
by the parties in contracting for third-party mediation are 
not costs incurred by the commission and must be paid by the 
parties. 

5. The mediator must remain impartial and must withdraw from the 
mediation process if the mediator•s impartiality is 
compromised. A commission employee who serves as the mediator 
will not be permitted to participate in the arbitration or 
approval process for the same agreement, unless the parties 
consent. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 49-01-07, 49-21-07 

69-92-11-94. Mediation procedure. The mediation process is an 
informal, confidential, and nonadversarial process in which an impartial 
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person, the mediator, assists the parties in efforts to resolve 
differences between them. The mediator has no authority to compel a 
resolution. 

1. To the extent there is a conflict between these guidelines and 
the commission•s rules of practice and procedure, the 
commission suspends its rules of practice and procedure under 
the authority of section 69-02-01-11. 

2. Section 251(c)(1) of the Act imposes a duty on the parties to 
negotiate in good faith. For purposes of these rules, the 
duty to negotiate in good faith means a willingness to meet at 
reasonable times and at reasonable places with the intent and 
purpose of providing and sharing of information necessary to 
accomplish meaningful negotiation, cooperating in the 
negotiation process, and to negotiate with an attitude of 
openness and willingness to achieve a negotiated agreement. 
The duty to negotiate in good faith does not mean that the 
parties must reach agreement on any or all items being 
negotiated. 

3. Parties to the mediation process may be represented by counsel 
or representatives of each party•s choice. All parties shall 
provide to each other and to the mediator, in advance of the 
initial mediation session, the name, address, occupation, and 
telephone number of their counsel or representative. 

4. Within fifteen days of the filing of the request for 
mediation, each party shall submit to the mediator a written 
statement summarizing the dispute and the issues or points in 
conflict, and the party•s position on each point in conflict. 
The mediator may request such additional information the 
mediator determines is necessary to familiarize the mediator 
with the dispute. 

5. Within ten days of the filing of the summary statements, the 
mediator shall convene the initial mediation conference. The 
purpose of the initial conference is to establish a procedural 
schedule for the process, and to attempt to identify, 
simplify, and limit issues to be resolved. In addition, each 
party will be expected to informally present its position to 
the mediator. 

6. The mediator will conduct the mediation sessions and will 
control all procedural aspects of the mediation. The mediator 
will schedule mediation sessions in consultation with the 
parties. The parties are expected to cooperate fully with the 
mediator. 

7. Participation in mediation proceedings is restricted to the 
parties to the mediation, unless otherwise mutually agreed to 
by the parties and the mediator. Mediation proceedings are 
closed to the public. 
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8. The mediator may meet and communicate individually with the 
parties or their attorneys in an attempt to bring the 
disputing parties closer to agreement and may request that the 
parties not communicate directly with each other without the 
mediator•s concurrence. 

9. The mediation process is confidential to the extent permitted 
by law. No stenographic record of the proceedings or any part 
thereof may be taken. 

10. The mediator shall not provide legal advice to the parties. 
The mediator•s statements as to law or policy are not binding 
on the commission. 

11. The parties shall cooperate in the exchange of information 
needed or useful in the negotiation. The mediator may call a 
joint meeting to assist the parties in an agreement for the 
exchange of information. All documents must be returned to 
the originating party at the conclusion of the mediation 
process. 

12. At any time during the mediation process, the mediator may 
request either party to provide additional information for 
clarification purposes and to assist in the resolution of the 
dispute. 

13. The parties are expected to initiate and present proposals for 
resolution of disputed issues and to provide justification for 
their position. The mediator may also present recommendations 
for the resolution of disputed issues at any point in the 
mediation process. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 28-32-05.1, 28-32-08, 49-01-07 

69-62-11-95. Termination of mediation. Mediation must terminate 
upon execution of a mediated agreement by the parties, filing of a 
notice with the commission by a party that mediation is terminated, 
failure of a party or parti.es to negotiate in good faith, or 
notification to the commission by the mediator that further mediation is 
futile. 

1. Any party that terminates the mediation proceeding shall 
provide a detailed explanation of its decision in a written 
declaration to the commission. If the mediator terminated the 
mediation procedure, the mediator must provide a detailed 
explanation why the mediation failed. 

2. At any time subsequent to the termination of mediation, the 
parties and the mediator, by agreement, may resume mediation 
to attempt to resolve their differences. If appointment of a 
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new mediator is necessary, the mediation must be initiated in 
the same manner as a new mediation. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 

69-82-11-86. Applicable laws and rules. The mediation procedure 
must be governed by the provisions of the Telecommunications Act of 
1996, Public Law No. 104-104, 101 Stat. 56 (1996); the North Dakota 
Administrative Practices Act; North Dakota Century Code chapter 28-32; 
the commission•s rules of practice and procedure; North Dakota 
Administrative Code article 69-02; and the commission issued guidelines 
and procedural orders. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
Law Implemented: NDCC 28-32-05.1, 49-01-07 
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CHAPTER 69-69-61 

69-69-61-15. Requests and referee tests. 

1. ~aeR--~t~f~ty--f~FR~sR~R§-§as-sePv~ee-sRa++-~ake-a-test-ef-tAe 
aee~paey-ef-aRy-~eteP-~~eR-Pe~~est-ef-tRe--eeRs~~eP;--~Pev~aea 
tRe-eeRs~~P-aees-Ret-Pe~~est-s~eR-a-test-~Pe-fFe~~eRt+y-tRaR 
eRee-~R-twe+ve-~eRtRs~--A-Pe~ePt-g~v~R§-tRe--pes~+ts--ef--eaeR 
Pe~~est--test--sAa++-se-~aae-te-tRe-eeRs~~eP;-aRa-tAe-ee~~+ete 
eP~§~Rat-PeeePa-sAa++-se-ke~t-eR-f~+e-~R--tRe--eff~ee--ef--tAe 
~t~+~ty~ A gas service utility shall test the accuracy of any 
meter upon request of the customer. shall provide the customer 
with a report of the test results, and shall keep the complete 
original test record and a copy of the report on file in the 
utility•s office. 

2. Y~eR--WP~tteR--a~~+~eat~eR-te-tAe-ee~~ss~eR-sy•tAe-e~ste~eP-a 
test-ef-tRe-e~ste~P~s-~teP-w~++-se--~aae--eP--s~~ePv~sea--as 
seeR--as--~Paet~eas+e--sy--a-Fe~PeseRtat~ve-ef-tRe-ee~~ss~eR~ 
fRe-a~~+~eat~eR-feP-s~eR-test-sRa++-se-aeee~aR~ea-sy-a-fee-ef 
f~ve--ae++aPs~---fR~s-fee-sAa++-se-Peta~Rea-sy-tRe-ee~~ss~eR~ 
HeweveP;-~f-tRe-meteP-~s-fe~Ra-te-se--~epe--tRaR--twe--~ePeeRt 
fast;--tAe--~t~+~ty--sRa++-Pe~ay-te-tAe-e~ste~eP-tRe-a~e~Rt-ef 
tRe-fee-~a~a-sy-tRe-e~ste~eP-te-tRe-ee~~ss~eR-feP--tRe--test~ 
fRe-fee-may-se-wa~vea-sy-tRe-ee~~ss~eR-feP-a-s~ee~f~e-test-eR 
a-~eteP-wRePe-s~eR-test-aees-Ret-Pe~~~Pe--eMtPa--tPave+~R§--eF 
etReP--eM~eRse--eP--wRePe--~t--~s--~Faet~ea+--te-~ake-tRe-test 
~Re~aeRta+-te-tRe-ee~~ss~eR-wePk~ A customer may request in 
writing to the commission that the utility•s test be 
supervised by a commission representative. 

3. The customer shall not be charged for the test provided the 
customer requests no more than one test each twelve-month 
period, otherwise the utility may charge a tariffed rate. The 
charge must be waived if the meter error is more than plus or 
minus two percent. 

History: Amended effective July 1, 1997. 
General Authority: NDCC 49-02-11 
law Implemented: NDCC 49-02-11 

69-69-61-18.1. Discontinuance of gas service. 

1. A utility may disconnect service if the customer is delinquent 
in payment for services rendered. However, no utility shall 
discontinue service to a customer for failure to pay for such 
service until the utility shall first have given the customer 
notice of its intention to discontinue such service on account 
of delinquency. The notice shall: 
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a. Be sent by first-class mail addressed to the customer at 
the place where service is rendered, except that in the 
case of residential customers sixty-five years of age or 
older, or for handicapped customers, personal notice by 
delivery is required. A copy of each notice must also be 
mailed to the nearest social service office and to any 
other appropriate financial assistance agency, providing 
that prior approval has been given by the customer 
pursuant to subsection 2. 

b. Show the amount of the delinquency. 

c. Include the telephone number of the public service 
commission. 

d. Advise the customer of the customer•s rights and remedies, 
including but not limited to the right of the customer to 
stay termination for up to thirty days if the customer 
advises the utility within the ten-day notice period that 
dangerous health conditions exist or that the customer is 
sixty-five years of age or older or that the customer is 
handicapped. In addition, the notice shall advise the 
customer of the customer•s right to work out a 
satisfactory deferred installment agreement for delinquent 
accounts and of the opportunity to enter into equal 
monthly payment plans for future service. 

e. Inform the customer that service will be discontinued if 
the delinquent account is not paid within ten calendar 
days from the date of mailing or personal delivery of the 
notice, or if a satisfactory installment agreement is not 
made with the utility for payment of the delinquent bill. 

If the customer elects to enter into a deferred installment 
agreement for delinquent accounts, service may not be 
terminated; however, the utility may discontinue service 
without further notice if the customer fails to pay the 
delinquent account on or before the date specified in the 
notice, or in accordance with the deferred installment 
agreement. The customer shall have the privilege of paying 
the delinquent account at any time prior to the actual 
disconnection of service, and the person directed by the 
utility to make the disconnection shall be deemed authorized 
and shall accept payment of the delinquent account if tendered 
to the person by the customer before actual disconnection of 
service is made. 

2. It shall be the responsibility of all residential customers 
sixty-five years of age or older, handicapped, or having an 
emergency medical problem in the household, including life 
sustaining appliances, such as kidney dialysis, to notify the 
utility of such status. To assist in such notification, all 
utilities shall annually include a preaddressed postage-paid 
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postcard in the monthly billing mailed to all residential 
customers during the billing period ending October first. 
Such notice shall also be provided to all new customers in 
that service area when they are first provided service by the 
utility. 

The postcard shall include the following questions: 

1. Is any member of your household 65 years 
of age or older, or handicapped? 

2. Do you have any emergency medical problem 
in your household? 

3. Do you desire that the area social service 
office or other appropriate financial 
assistance agency be notified in the event 
of a proposed disconnect? 

4. Do you desire that some other third party 
be contacted in the event of a disconnect? 
If so, name and address of person __ _ 

5. If you are having difficulty paying your 
utility bill, please contact our local 
service representative or business office 
so that we can work with you on your 
problem. 
Utility Telephone Number ------­
Office Address -------------

Date __ _ Name Addre-ss _______ _ 

Signature 

YES NO 

3. Service shall not be disconnected under this section on 
weekends, Fridays, state holidays, the day before a state 
holiday, or after twelve noon on any day. WAeAeveP-sePv~ee-~s 
a~seeAAee~ea-~AaeP-~A~s--see~teR--a~P~A§·-~Re--~ePtea--Qe~eeeP 
ftf~eeA~R--~e--A~P~+--f~f~eeA~R;-~Re-~~t+~~y-sRa++-~~ea~a~e+y 
Ae~~fy--~Re--ee~~ss~eA--ef--~Re--s~ee~f~e--a~seeAAee~~eR---ey 
~e+e~AeAe~ A report describing the total number of actual 
disconnects, date·and time, type of customer, and amount of 
delinquency for each disconnected customer shall be filed 
monthly with the commission within ten days after the last day 
of each month. 

4. Whenever service has been disconnected for nonpayment of a 
bill, before reconnection is made the customer shall pay the 
reconnection fee established in the utility's rate schedules; 
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make a deposit pursuant to section 69-09-02-04 if all or a 
part of the previous deposit was used in settlement of the 
delinquent bill; and make a satisfactory settlement for the 
delinquent bill and for service rendered between the last 
meter reading date and the date service was disconnected. 

5. In the event the customer disputes the amount of a bill for 
service, the customer may, to prevent disconnection for 
nonpayment, pay the disputed bill under protest to the 
utility. Alternatively, the customer may request a formal 
hearing pursuant to section 69-02-02-02 in which case the 
utility shall not disconnect service for nonpayment of the 
disputed bill until a final decision has been issued by the 
commission. The utility shall immediately give the commission 
notice of the dispute and the commission may investigate the 
dispute. The utility shall refund to the customer any part of 
such payment made under protest found by the commission to be 
excessive. 

6. A utility may not disconnect service to a customer for failure 
of the customer: to pay for merchandise purchased from the 
utility; to pay for a different class of service furnished by 
the utility; to pay for service rendered to a previous 
occupant of the premises; or to pay the bill of another 
customer as guarantor thereof. 

7. A utility may discontinue service to a customer for failure to 
comply with regulations of the utility on file with the 
commission pertaining to installation and operation of 
utilization equipment, or for use of equipment which 
interferes with, or adversely affects, the service to other 
customers, provided the customer has first been notified and 
afforded reasonable opportunity to change or disconnect such 
equipment. 

8. A utility may discontinue service to a customer upon ten days 
written notice if it is determined that the meter or other 
equipment installed by the utility has been tampered with, or 
if there has been a diversion of service, or if the customer 
is utilizing gas before the energy has passed through a meter 
installed by the utility, or if a condition dangerous to life 
and property exists on the customer•s premises. 

9. Where a customer who has tenants is including the cost of 
utility services in the rent charged and the utility bill 
becomes delinquent, the utility before disconnecting service 
must also notify the tenants in writing at least ten days 
prior to the proposed termination date. The utility must 
allow each tenant to apply to become the customer of the 
utility in the tenant•s own name, to have the service to the 
rental facility continued or resumed, and to pay the pro rata 
share of future bills. Such tenant-customer shall be subject 
to all the provisions of this chapter. 
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History: Effective October 1, 1980; amended effective May 1, 1996i 
July 1. 1997. 
General Authority: NDCC 49-02-11 
law Implemented: NDCC 49-02-11 

69-89-81-38. Automatic adjustment clauses. 

1. As used in this section, the term "automatic adjustment 
clause" means a tariff provision that provides for increases 
or decreases, or both, without prior hearing, in rates 
reflecting increases or decreases, or both, in gas supply 
costs incurred by a natural gas utility. 

2. An automatic adjustment clause that does not conform to 
principles set out in this section may not be in the public 
interest. This section contemplates that the filing of a 
proposed tariff which includes a nonconforming automatic 
adjustment clause may result in suspension of all or part of 
the tariff. 

3. The automatic adjustment clause must be in a form that 
provides for periodic adjustments per unit of sales equal to 
the difference between gas supply costs per unit of sales 
included in base rate schedules and gas supply unit of sales 
projected for the adjustment period. 

4. Gas supply costs included under the adjustment clause must be 
set forth tariff approved by the commission. 

5. The utility shall maintain a balancing account in which the 
difference between the actual gas supply cost and the amount 
collected through the adjustment cause is recorded. The 
balancing account must accrue interest monthly at a rate equal 
to the ~t~+~ty~s three-month treasury bill rate ef-Pet~FR-eR 
Pate-ease-+ast--a~tReP~lea--ey--tAe--eemm~ss~eR as published 
monthly by the federal reserve board. 

6. An automatic adjustment clause must include a balancing 
surcharge, which must be recalculated at least annually. The 
amount of the surcharge must equal the amount in the balancing 
account at the time of the proposed change that results from 
the recalculation divided by projected weather normalized 
sales volumes for the following twelve months. 

7. Notice of change in the adjustment must be filed with the 
commission prior to billing. The notice must include: 

a. Workpapers calculating the adjustment; 

b. Copies of applicable pipeline tariffs and an explanation 
of regulatory approval status; 
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c. A history of the balancing account since the last 
surcharge update; and 

d. To the extent possible, an explanation of market and other 
factors causing the change. 

8. If a current price is in litigation or otherwise being 
collected subject to refund the utility shall so advise the 
commission, inform the commission of the final outcome, and 
record the outcome in the balancing account. 

9. If a particular circumstance prevents the use of a standard 
provided in this section, or its use would result in an undue 
burden, the commission may permit deviation from the standard. 

18. The commission may review an automatic adjustment clause at 
any time to ensure the maximum economies in those operations 
and purchases which affect the rates to which the clause 
applies. The commission•s review may include an evidentiary 
hearing. In making its review, the commission may examine 
and, if appropriate, cause to be audited, the practices of a 
utility relating to costs subject to an automatic adjustment 
clause, and may require any filings and reports that may be 
necessary to carry out the review, including volumes, prices, 
and contracts for each supply source and a disclosure of any 
affiliation between the utility and the seller of natural gas 
or other items to the utility. 

11. Each utility shall cause an independent audit of its automatic 
adjustment clause to be performed annually. A copy of the 
auditor•s report must be filed annually with the commission. 

History: Effective February 1, 1995; amended effective July 1, 1997. 
General Authority: NDCC 49-82-11 
law Implemented: NDCC 49-82-11 
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CHAPTER 69-89-62 

69-69-82-65.1. Discontinuance of electric service. 

1. A utility may disconnect service if the customer is delinquent 
in payment for services rendered. However, no utility shall 
discontinue service to a customer for failure to pay for such 
service until the utility shall first have given the customer 
notice of its intention to discontinue such service on account 
of delinquency. The notice shall: 

a. Be sent by first-class mail addressed to the customer at 
the place where service is rendered, except that in the 
case of residential customers sixty-five years of age or 
older, or for handicapped customers, personal notice by 
delivery is required. A copy of each notice must also be 
mailed to the nearest social service office and to any 
other appropriate financial assistance agency, providing 
that prior approval has been given by the customer 
pursuant to subsection 2. 

b. Show the amount of the delinquency. 

c. Include the telephone number of the public service 
commission. 

d. Advise the customer of the customer•s rights and remedies, 
including, but not limited to, the right of the customer 
to stay termination for up to thirty days if the customer 
advises the utility within the ten-day notice period that 
dangerous health conditions exist or that the customer is 
sixty-five years of age or older or that the customer is 
handicapped. In addition, the notice shall advise the 
customer of the customer•s right to work out a 
satisfactory deferred installment agreement for delinquent 
accounts and of the opportunity to enter into equal 
monthly payment plans for future service. 

e. Inform the customer that service will be discontinued if 
the delinquent account is not paid within ten calendar 
days from the date of mailing or personal delivery of the 
notice, or if a satisfactory installment agreement is not 
made with the utility for payment of the delinquent bill. 

If the customer elects to enter into a deferred installment 
agreement for delinquent accounts, service may not be 
terminated; however, the utility may discontinue service 
without further notice if the customer fails to pay the 
delinquent account on or before the date specified in the 
notice, or in accordance with the deferred installment 
agreement. The customer shall have the privilege of paying 
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the delinquent account at any time prior to the actual 
disconnection of service, and the person directed by the 
utility to make the di,sconnecti on sha 11 be deemed authorized 
and shall accept payment of the delinquent account if tendered 
to the person by the customer before actual disconnection of 
service is made. 

2. It shall be the responsibility of all residential customers 
sixty-five years of age or older, handicapped, or having an 
emergency medical problem in the household, including 
life-sustaining appliances, such as kidney dialysis, to notify 
the utility of such status. To assist in such notification, 
all utilities shall annually include a preaddressed 
postage-paid postcard in the monthly billing mailed to all 
residential customers during the billing period ending October 
first. Such notice shall also be provided to all new 
customers in that service area when they are first provided 
service by the utility. 

The postcard shall include the following questions: 

1. Is any member of your household 65 years 
of age or older, or handicapped? 

2. Do you have any emergency medical problem 
in your household? 

3. Do you desire that the area social service 
office or other appropriate financial 
assistance agency be notified in the event 
of a proposed disconnect? 

4. Do you desire that some other third party 
be contacted in the event of a disconnect? 
If so, name and address of person __ _ 

5. If you are having difficulty paying your 
utility bill, please contact our local 
service representative or business office 
so that we can work with you on your 
problem. 

Utility Telephone Number------­
Office Address -----------------

Date __ _ Name Addre-ss __________ __ 

Signature 
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3. Service shall not be disconnected under this section on 
weekends, Fridays, state holidays, the day before a state 
holiday, or after twelve noon on any day. W~eReveP-sepv~ee-~s 
S~SESAAeetea-~RSeF-t~~S--Seet~eR--S~F~R§--t~e--~ep~ee--Qeteaep 
f~fteeRt~--te--A~F~t--f~fteeRt~;-t~e-~t~+~ty-s~a+t-~mmea~atety 
Ret~fy--t~e--eemm~ss~eA--ef--t~e--s~ee~f~e--a~seeRReet~eR---ay 
tete~~eAe~ A report describing the total number of actual 
disconnects, date and time, type of customer, and amount of 
delinquency for each disconnected customer shall be filed 
monthly with the commission within ten days after the last day 
of each month. 

4. Whenever service has been disconnected for nonpayment of a 
bill, before reconnection is made the customer shall pay the 
reconnection fee established in the utility•s rate schedules; 
make a deposit pursuant to section 69-09-02-04 if all or a 
part of the previous deposit was used in settlement of the 
delinquent bill; and make a satisfactory settlement for the 
delinquent bill and for service rendered between the last 
meter reading date and the date service was disconnected. 

5. In the event the customer disputes the amount of a bill for 
service, the customer may, to prevent disconnection for 
nonpayment, pay the ·disputed bill under protest to the 
utility. Alternatively, the customer may request a formal 
hearing pursuant to section 69-02-02-02 in which case the 
utility shall not disconnect service for nonpayment of the 
disputed bill until a final decision has been issued by the 
commission. The utility shall immediately give the commission 
notice of the dispute, and the commission may investigate the 
dispute. The utility shall refund to the customer any part of 
such payment made under protest found by the commission to be 
excessive. 

6. A utility may not disconnect service to a customer for failure 
of the customer: to pay for merchandise purchased from the 
utility; to pay for a different class of service furnished by 
the utility; to pay for service rendered to a previous 
occupant of the premises; or to pay the bill of another 
customer as guarantor thereof. 

7. A utility may discontinue service to a customer for failure to 
comply with regulations of the utility on file with the 
commission pertaining to installation and operation of 
utilization equipment, or for use of equipment which 
interferes with, or adversely affects, the service to other 
customers, provided the customer has first been notified and 
afforded reasonable opportunity to change or disconnect such 
equipment. 

8. A utility may discontinue service to a customer upon ten days• 
written notice if it is determined that the meter or other 
equipment installed by the utility has been tampered with, or 
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if there has been a diversion of service, or if the customer 
is utilizing electricity before the energy has passed through 
a meter installed by the utility, or if a condition dangerous 
to life and property exists on the customer•s premises. 

9. Where a customer who has tenants is including the cost of 
utility services in the rent charged and the utility bill 
becomes delinquent, the utility before disconnecting service 
must also notify the tenants in writing at least ten days 
prior to the proposed termination date. The utility must 
allow each tenant to apply to become the customer of the 
utility in the tenant•s own name, to have the service to the 
rental facility continued or resumed, and to pay the pro rata 
share of future bills. Such tenant-customer shall be subject 
to all the provisions of this chapter. 

History: Effective October 1, 1980; amended effective May 1, 1996i 
July 1. 1997. 
General Authority: NDCC 49-02-11 
Law Implemented: NDCC 49-02-11 

69-89-82-26. Meter testing. 

1. The testing of any unit of metering equipment shall consist of 
a comparison of its accuracy with a standard of known 
accuracy. Meters shall be adjusted as closely as practicable 
to the condition of zero error, and may be checked for 
accuracy at the point where they are installed, or at a 
central testing laboratory, or in a mobile testing laboratory. 

2. All meters shall be tested for accuracy before initially 
placed in service. Metering equipment associated with 
instrument transformers shall be tested for accuracy on the 
customer•s premises within sixty days after installation and 
whenever the instrument transformers are changed. 

3. Meters shall be tested for accuracy at unity power factor, 
provided that polyphase meters shall also be checked for 
accuracy at fifty percent power factor whenever tested. 

4. Watt-hour meters, and asso·ci a ted equipment such as demand 
measuring devices, shall be periodically tested for accuracy 
in accordance with a plan approved by the commission or the 
following schedule: 

PERIODIC TEST SCHEDULE 

Meter Description 

Alternating current meters: 
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To Be Tested 
At Least 

Once in Every 



Up to and including twelve kilovolt-amperes. 120 months 
Over twelve kilovolt-amperes up to and 

including one hundred kilovolt-amperes ... 36 months 
Over one hundred kilovolt-amperes .......... 12 months 

Direct current meters: 
Up to and including six kilowatts .......... 42 months 
Over six kilowatts up to and including 

one hundred kilowatts .................... 18 months 
Over one hundred kilowatts ................. 12 months 

The kilovolt-ampere rating of an alternating current, 
single-element meter, or the kilowatt rating of a direct 
current meter, is the product of the rated voltage and the 
rated current. In the case of polyphase or multielement 
meters, the rating is the product of the rated voltage and the 
rated current multiplied by the number of meter elements. 
When meters are connected to and tested in conjunction with 
instrument transformers, the nominal rating of the transformer 
shall be used in the determination of the kilovolt-ampere 
rating of the metering equipment. 

5. ~aeR--~~~+~~y--sAa++;--w~~Re~t--eAaFge;--~ake--a--test--ef-tAe 
aee~Faey-ef--aAy--~eteF~Rg--~Rsta++at~eA--~~eA--Fe~~est--ef--a 
e~s~e~eF--~f-twe+ve-~eRiAs-eF-~Fe-Aave-e+a~sea-s~Aee-tAe-+ast 
test-ef-tRe-~eteF-~A-iAe-sa~e-+eeat~eA~ An electric service 
utility shall test the accuracy of any meter upon request of 
the customer, shall provide the customer with a report of the 
test results, and shall keep the complete original test record 
and a copy of the report on file in the utility's office. 

6. ~~eA-a~~+~eat~eR-sy-tAe-e~ste~F;-aAa-~a~eAt-ef-tAe-fe++ew~A§ 
fees;-tAe-ee~~ss~eA-w~++-make;-eF-s~~eFv~se;-a--test--ef--tAe 
e~ste~epls---~eteF~Ag---~Asta++at~eR~---lAe--~t~+~ty--w~++--se 
Aet~f~ea-ef-aAy-s~eA-a~~+~eat~eA-f~+ea--w~tA--tRe--ee~~ss~eA~ 
lAe--~t~+~ty--sRa++--Fe~~s~Fse-tAe-e~ste~eF-feF-iAe-fee-~f-tAe 
~eteF--~s--fast--seyeAa--tAe--a++ewas+e--+~~~ts--ef---aee~Faey 
~FeseF~sea---~A---tAese--F~+es;--~f--~~~Fe~eF--eeAAeet~eRs--eF 
a~M~+~aFy-e~~~~~eRt-Fes~+t-~A-eveFFeg~stFat~eR;-eF-~f-~~~Fe~eF 
~as~F~Ag--e~~~~~At--~s--~sea~ A customer may request in 
writing to the commission that the utility's test be 
supervised by a commission representative. 

7. The customer may not be charged for the test provided the 
customer requests no more than one test each twelve-month 
period, otherwise the utility may charge a tariffed rate. The 
charge must be waived if the meter error is more than plus or 
minus two percent. 

S6HEB~tE-QF-FEES 
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AtteFAat~R§-e~FFeRi-meieFs~ 
Y~-te-aRe-~Ret~a~R§-eRe-A~RaFea-k~teveti-a~~eFes~-$§~99 
9veF-eRe-A~RSFee-k~tevett-a~~epes-~~~~~~~~~~~~~~~--7~§9 

94Feet-e~FFeRt-~eteFs~ 
Y~-te-aRe-~Ret~e~R§-eRe-A~ReFea-k~+ewatts-~~~~~~~--2~§9 
9veF-eRe·A~RSFea-k~tewatts-~~~~~~~~~~~~~~~~~~~~~~--§~99 

History: Amended effective July 1, 1997. 
General Authority: NDCC 49-02-11 
Law Implemented: NDCC 49-02-11 

69-89-92-35. Installation and maintenance - Conformance to 
National Electrical Safety Code. The installation and maintenance of 
electric supply and communication lines shall conform to rules and 
regulations established in the ±993 1997 edition of the National 
Electrical Safety Code, issued A~§~st-3;-±992 August 1, 1996, which is 
adopted by reference. Copies of these regulations may be obtained from 
the public service commission, state capitol, Bismarck, North Dakota 
58505-0480. 

History: Amended effective September 1, 1984; January 1, 1988; 
December 1, 1990; August 1, 1993; July 1, 1997. 
General Authority: NDCC 49-02-04 
Law Implemented: NDCC 49-02-04, 49-20-02 
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CHAPTER 69-99-83 . 

69-G9-G3-G2. Adoption of regulations. The following parts of 
title 49, Code of Federal Regulations in effect as of January 1, i99§ 
1997, are adopted by reference: 

1. Part 190 - Department of Transportation Pipeline 
Safety Enforcement Procedures. 

2. Part 191 - Department of Transportation Regulations 
for Transportation of Natural Gas by 
Pipeline; Reports of Leaks. 

3. Part 192 - Transportation of Natural and Other Gas 
by Pipeline: Minimum Safety Standards. 

4. Part 199 - Control of Drug Use in Natural Gas, Liquefied 
Natural Gas and Hazardous Liquids Pipelines. 

Copies of these regulations may be obtained from: 

Public Service Commission 
State Capitol 
Bismarck, North Dakota 58505-0480 

History: Effective June 1, 1984; amended effective July 1, 1986; 
January 1, 1988; March 1, 1990; February 1, 1992; August 1, 1993; 
August 1, 1994; February 1, 1996; July 1, 1997. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 49-02-01.2 
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CHAPTER 69-89-85 

69-99-95-82. Discontinuance of telecommunications services. A 
utility may not discontinue telecommunications services, except as 
provided in this section. 

1. A utility may discontinue the essential services it provides: 

a. If the customer is delinquent in payment for essential 
services, then essential services may be discontinued even 
though discontinuing the services results in the 
discontinuance of all telecommunication services. 

b. If the customer is delinquent in payment for long-distance 
services rendered by a local exchange company or another 
company and billed by the local exchange company, but is 
not delinquent in payment for essential services rendered 
by the local exchange company, the local exchange company 
may discontinue the customer 1 s local exchange services 
only at central offices lacking the technical ability to 
discontinue long-distance services while continuing to 
provide local exchange services. 

2. A utility may discontinue nonessential services: 

a. If the customer is delinquent in payment for nonessentia l 
services. 

b. If the customer is delinquent in payment for long-distance 
telecommunications services rendered by another company 
and billed by the local exchange company, then the local 
exchange company may deny the customer a++-fe~s-ef-aeeess 
te--tAe-AetweFk-ef-tAe-te+eee~~A~eat~eAs-eeffi~aAy-te-wA~eR 
tAe-e~steffieF-~s-aet~A~~eAt-~A-~aYffieAt~--HeweveF;--~f;--a~e 
te--teeAA~ea+--t~ffi~tat~eAs;--a-+eeat-eMeAaAge-ee~aAy-ffi~st 
a+se--aeAy--tAe--e~steffieF--a++--fe~s--ef--aeeess--te--tRe 
teAg-a~staAee----AetweFks----ef---a++---te+eee~~A~eat~eAs 
ee~aA~es;--~Aet~a~Rg--~ts--ewA;--~A--eFaeF--te--aeAy--tAe 
e~steffieF-aeeess-te-tAe-RetweFk-ef-tRe-eeffi~aAy-te-wA~eA-tAe 
e~steffieF-~s-aet~A~~eAt;-tAe-+eeat-eMeRaAge-eeffi~aAy-ffiay--ae 
se access to all long-distance carriers for 8+, 1+, 18XXX, 
and operator-assisted calling including third number 
billed, collect, and calling card. Access to 1-888, 888, 
958, and essential services may not be denied. Access to 
incoming long-distance calls, with the exception of 
collect calls, may not be denied. 

3. A utility may discontinue service to a customer for failure to 
comply with regulations of the utility on file with the 
commission pertaining to installation and use of equipment, or 
for use of equipment which interferes with or adversely 
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affects the service to other customers, provided the customer 
has first been notified and afforded reasonable opportunity to 
change or disconnect such equipment. 

4. A utility may not discontinue service to a customer for 
failure of the customer to pay for merchandise purchased from 
the utility, to pay for a different class of service furnished 
by the utility, to pay for service rendered to a previous 
occupant of the premises, or to pay the bill of another 
customer as guarantor thereof. 

5. A utility may not discontinue service to a customer for 
failure to pay for service until the utility first gives the 
customer notice of its intention to discontinue such service 
on account of delinquency. The notice must: 

a. Be sent by first-class mail addressed to the billing name 
and address of the affected account. 

b. Show the amount of the delinquency. 

c. Include the telephone number of the public service 
comnission. 

d. Advise the customer of the customer•s rights and remedies, 
including the customer•s right to work out a satisfactory 
deferred installment agreement for delinquent accounts. 

e. Inform the customer that service will be discontinued if 
the delinquent account is not paid within ten calendar 
days from the date of mailing or personal delivery of the 
notice, or if a satisfactory installment agreement is not 
made with the utility for payment of the delinquent bill. 
The utility may discontinue service without further notice 
if the customer fails to pay the delinquent account by the 
due date. 

6. a. A deferred installment agreement for essential services 
may not be combined with a deferred installment agreement 
for any other services. 

b. A utility may not discontinue essential services if the 
utility and the customer make a mutually agreed upon 
deferred installment agreement for essential services. A 
utility may discontinue essential services without further 
notice if the customer fails to pay the delinquent account 
in accordance with the deferred installment agreement. 

c. A utility may not discontinue nonessential services if the 
utility and the customer make a mutually agreed upon 
deferred installment agreement for nonessential services. 
A utility may discontinue nonessential services without 
further notice if the customer fails to pay the delinquent 
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account in accordance with the deferred installment 
agreement. 

7. The customer may pay the delinquent account at any time prior 
to the actual discontinuance of service. 

8. Whenever service has been discontinued for nonpayment of a 
bill, service must be resumed if the customer: 

a. Pays the fee for resuming service established in the 
utility•s rate schedules; 

b. Makes a deposit under section 69-09-05-03 (if required by 
the company); and 

c. Makes a satisfactory settlement for the delinquent bill 
and for the service rendered to the date the service was 
discontinued. 

Interexchange carriers are not required to resume 
long-distance service if local service is not connected. 

9. If the customer disputes the amount of a bill for service, the 
customer may, to prevent discontinuance for nonpayment, pay 
the disputed bill under protest to the utility. 
Alternatively, the customer may request a formal hearing 
pursuant to section 69-02-02-02 in which case the utility may 
not discontinue service for nonpayment of the disputed bill 
until a final decision has been issued by the commission. The 
utility shall immediately give the commission notice of the 
dispute and the commission may investigate the dispute. The 
utility shall refund to the customer any part of such payment 
made under protest found by the commission to be excessive. 

10. The commission may order the discontinuance of services where 
a reseller or operator services provider violates commission 
rules. The commission will provide ten days• notice of a 
deficiency or violation and provide an opportunity for the 
noncomplying reseller or operator services provider to respond 
or correct the deficiency. A reseller or operator services 
provider disputing the alleged violation or discontinuance may 
request a formal hearing under section 69-02-02-02, in which 
case the discontinuance will be stayed until final decision by 
the commission. 

History: Effective April 1, 1985; amended effective January 1, 1993; 
May 1, 1996; July 1, 1997. 
General Authority: NDCC 49-02-11 
law Implemented: NDCC 49-02-11, 49-21-01.4 

69-09-05-94. Rules for resale of telecommunications services. 
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1. Definitions. 

a. 11 End user 11 means a person who uses telecomnunications 
service for the person's own use. 

b. 11 Premise cable 11 means telecomnunications cable or channels 
on the reseller's side of the point of connection to the 
local exchange company (demarcation point). 

c. 11 Prepayment 11 means payments made by customers of a 
reseller in advance of receiving service. 

d. 11 Resale 11 means the subscription to local or long distance 
telecommunications services and facilities by one entity, 
and reoffered for profit or with markup to others with or 
without enhancements. Where reoffered service is part of 
a package, and the package is offered for profit or 
markup, it is resale. 

e. 11 Reseller 11 means a person reselling local or long distance 
telecommunications services. The definition does not 
include pay telephone providers, but does include cellular 
services. 

f. 11 Same continuous property .. is contiguous real estate owned 
by the same individual, group of individuals, or other 
legal entity having title to the property. The property 
may be traversed by streets, ditches, or other similar 
manmade or natural terrain features provided that, but for 
terrain features, the property would be contiguous and 
provided that such terrain features are of a nature and 
dimension that it is reasonable to treat the property as 
contiguous. 

g. 11 Shared tenant service provider .. means a person reselling 
telecommunications serv.ices to the tenants of a building 
complex on the same continuous property or to parties with 
a community of interest. 

2. Resellers may not operate in North Dakota except in compliance 
with these rules. Each reseller shall: 

a. Obtain a certificate of registration from the commission 
authorizing the provision of local resale or long-distance 
resale services in the state of North Dakota. 

b. If they require prepayment for service: 

(1) Submit a performance bond in an amount specified by 
the commission; or 

(2) Establish an escrow account in a North Dakota bank 
containing an amount equal to the prepayments 
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collected at any given time, and file monthly reports 
showing escrow account activities and call completion 
data. 

(3) The requirements of paragraphs 1 and 2 are waived for 
any company that has provided cellular service in 
North Dakota for one year without a formal complaint 
having been filed against it. The commission may 
revoke the waiver after notice and opportunity for 
hearing if necessary to protect the public interest. 

c. Forfeit its registration certificate if it is 
involuntarily dissolved under North Dakota Century Code 
section 10-23-02.2. A reseller may not operate and its 
registration certificate is void on the effective date of 
involuntary dissolution under North Dakota Century Code 
section 10-23-02.2. 

3. A reseller may not appear on an equal access ballot without a 
certificate of registration from the commission. 

4. Except for residents of dormitories or residence halls of 
schools, colleges, or universities, the end user has the 
unrestricted right to choose service from the local exchange. 

5. A shared tenant service provider shall allow the tenant to use 
the shared tenant service provider•s premise cable and wire in 
the event an end user wants to receive service from the local 
exchange company. 

6. The reseller is responsible for the charges incurred for 
telecommunications services to which it subscribes for serving 
its end users. 

7. A reseller is subject to reregulation by the commission, 
revocation of its certificate, and the penalties provided in 
North Dakota Century Code chapter 49-07 for violation of any 
applicable law or rule. 

History: Effective March 1, 1989; amended effective August 1, 1991; 
December 1, 1993; February 1, 1995; July 1. 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 49-02-11, 49-21 

69-09-05-04.2. Unauthorized service changes. A 
telecommunications company may not change a customer•s local or 
long-distance carrier without authorization from the customer. 

History: Effective July 1, 1997. 
General Authority: NDCC 28-32-02, 49-02-11 
law Implemented: NDCC 49-02-11, 49-21 
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CHAPTER 69-18-91 

69-19-91-91. Definitions. As used in this chapter: 

1. "Automatic bulk weighing system" means a weighing system which 
weighs grain in successive drafts, automatically records the 
no-load and loaded weight values, and accumulates the net 
weight of each draft. 

2. "Batching scale" means a noncommercial weighing or measuring 
device used to determine, in part, the amount of an ingredient 
in a finished, manufactured commodity. 

3. "Certify" means to seal, if upon testing and inspection, a 
weighing or measuring device is within the permitted tolerance 
and properly installed. 

4. "Commerce" means the distribution or consumption of 
quantities, things, produce, commodities, or articles which 
may be offered or submitted by any person for sale or hire. 

5. "Equipment repair notice tag" means a tag that allows a device 
to be operated for thirty days from its inspection date while 
repairs are being made to that device. The tag may be used 
only when the tolerance is less than 0.5 percent for a 
measuring device or one scale division for a weighing device. 
The tag becomes a rejection tag if the device is not repaired 
and placed into service within thirty days. 

6. "Liquid or LPG computing pump" means a device that provides 
fuel or LPG to a consumer. 

7. "NIST" means the United States department of commerce, 
national institute of standards and technology. 

6-: 8. "Not sealed" means a sticker or seal applied to a device which 
has not been inspected and tested, does not meet applicable 
design or tolerance requirements, or is no longer being used 
commercially. A device that is not sealed shall not be used 
in commerce. 

7-: 9. "Random testing" means the random retesting and 
recertification by a weights and measures inspector of any 
weighing or measuring device being tested under the 
self-certification rules. 

8-: 10. "Registered service person" means a person or agency 
authorized by the commission to remove an official rejection 
seal placed on a weighing or measuring device or to repair and 
certify weighing and measuring devices described in North 
Dakota Century Code section 64-02-13. 
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9-: 11. "Retail fuel device" means a conmercial, indicating fuel pump 
used to deliver fuel to individual highway vehicles in 
quantities of one hundred gallons [378.54 liters] or less per 
transaction. 

19-: 12. 

1h 13. 

"Security sea 1" means either a 1 ead and wire 
pressure-sensitive seal, a plastic and wire pressure-sensitive 
seal, or a sealing sticker, permanently attached to a weighing 
or measuring device to prevent unauthorized access to the 
tolerance adjusting mechanisms of that device. 

"Seal 11 means marking a weighing or measuring device to show 
certification or rejection. 

12-: 14. "Single draft weighing" means simultaneously weighing each end 
of a vehicle or individual elements of coupled combination 
vehicles. 

14-: 16. 

"Split-weighing" means determining the weight of a vehicle, 
combination vehicle, or a commodity by adding together the 
results obtained by separately and not simultaneously weighing 
each end of such vehicle or individual elements of such 
coupled combinations. 

"Standard.. means test equipment used for certifying weighing 
or measuring devices. 

±§-: 17. 11 Variance 11 means a temporary or permanent suspension of a 
particular rule. 

16-: 18. "Weights and measures inspector" means a commission employee 
in the testing and safety division performing duties set by 
the commission. 

History: Amended effective April 1, 1992; August 1, 1993; September 1, 
1994; February 1, 1996; July 1, 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-03 

69-18-81-82. .Sa+~eFat~eR Installation by other than a registered 
service person. A person~ other than a registered service person, who 
installs;--Fe~a~Fs;--eF--ea+~eFates a commercial weighing or measuring 
device ~sea-~R-eeffimeFee; must report the installation;--Fe~a~F;--eF 
ea+~eFat~aR to the commission within five working days from the day the 
installation;-Fe~a~F;-eF-ea+~eFat~aR was completed. The device must 
then be certified by a weights and measures inspector or a registered 
service person, as FestF~etea allowed by section 69-10-04-02.1, before 
the device can be used in commerce. 

History: Amended effective April 1, 1992; August 1, 1993; July 1, 1997. 
General Authority: NDCC 64-~2-03 
law Implemented: NDCC 64-02-02, 64-02-13 
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69-18-81-92.1. Certification. A weighing and measuring device 
may only be certified for commercial use by the commission or a 
registered service person;--aRa--eR+y-at-tAe-+eeat~eR-ef-~RteRaea-~se~ 
HeweveP;-~f-se-aes~§Rea;-aev~ees-ffiay-ee--Fe~a~Fea;--testea;--aRa--sea+ea 
e~ts~ae-tAe-+eeat~eR-ef-~RteAaea-~se-ey-a-Fe§~stePea-seFv~ee-~eFseR;-aRa 
may-ee-~sea-feF-a-~eF~ea-Aet-te-eMeeea-tAtFty-aays;--eF--~Rtt+--Fetestea 
aRa--eePt~f~ea--ey--tAe--eeffiffi~ss~eA--at--tAe--+eeat~eR--ef-~AteRaea-~se. 
Certification must take place at the location of intended use unless the 
device is otherwise designed, in which case the device must be tested by 
the commission at the location of intended use within thirty days of its 
installation. The commission may certify a weighing or measuring device 
by actual testing of the device, or by witnessing the test. 

History: Effective April 1, 1992; amended effective August 1, 1993; 
September 1, 1994; February 1, 1996; July 1, 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02·13 

69-10-01-02.2. Repair and calibration. A commercial weighing and 
measuring device may only be repaired, tested, calibrated, and placed 
into commercial service by a registered service person. or tested and 
adjusted, as allowed by law, and certified for commercial service by the 
commission, whichever is applicable. 

History: Effective July 1, 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-18-81-83. Sealing. A++ ~ weighing or measuring aev~ees 
device used in commerce must be certified and sealed. A security seal 
must be installed ~RtePAatty;--eF--eMteFRattY; where applicable, to 
prevent adjustments to the calibration of the device. An adhesive 
sticker must be installed externally to show visual proof of 
certification. It is unlawful to remove, or allow to be removed, an 
official tag or seal without commission approval. Effective January 1, 
1995, an adhesive sticker must contain the following information: name, 
address, and telephone number of the commission or registered service 
person certifying the device, the words 11 tested and approved 11

, and the 
st~ekeF--m~st--sAew--tAe month and year tAat-tAe-aev~ee-was-testea-aRa 
a~~Fevea of certification. +Ae-~~e+~e-seFv~ee-eeffiffi~ss~eR--w~++--~Fevtae 
aR--~++~stFatea--~Fetety~e--ef--tAe--aaAes~ve--st~ekeF-te-a++-Fe§~stePea 
sePv~ee-~eFSSRS-By-A~§~St-l;-1994~ 

History: Amended effective April 1, 1992; August 1, 1993; September 1, 
1994; July 1. 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 
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69-10-01-03.1. Registration of a new commercial device. A new 
commercial weighing or measuring device must be reported to the 
commission at least twenty-four hours prior to its use. 

History: Effective July 1. 1997. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-19-91-94.1. Variance requests. The operator of any commercial 
weighing or measuring device, other than an operator seeking a 
split-weigh variance under section 69-10-01-04.2, may make written 
request for a variance from the commission under North Dakota Century 
Code section 64-02-02. The request for a variance must contain: 

1. The name, address, and telephone number of the business making 
the request along with the name of its contact person and the 
reason for the request; 

2. A plan for compliance over a period not to exceed one hundred 
eighty days if the variance request results from a rejection; 
or, a plan for compliance over a period not to exceed five 
years if the variance request results from economic hardship. 
Through reapplication, the economic hardship variance may be a 
permanent variance provided the applicant can show that 
compliance will continue to cause economic hardship; 

3. The manufacturer's name, type, location, serial number, deck 
length, and capacity of the device; 

4. The maximum amount that will be weighed on the device, along 
with a certified letter from an engineer or competent scale 
engineering authority certifying that operating the device at 
that weight will not constitute a safety hazard (if applying 
for a variance that will allow a sea+e device to be used 
beyond its rated sectional or concentrated load capacity); 

5. Detailed information showing that compliance with specific 
regulations will cause economic hardship (if applicable to the 
variance request); and 

6. Any other information the operator believes may expedite the 
variance request. 

A variance granted by the commission is a temporary variance and does 
not become permanent until sufficient time to conclude inspection and 
testing (usually two years) has elapsed. A notice of the variance must 
be conspicuously posted on the device during the time the temporary 
variance is in effect. 

History: Effective August 1, 1993; amended effective September 1, 1994; 
February 1, 1996; July 1, 1997. 
General Authority: NDCC 64-02-03 
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law Implemented: NDCC 64-02-02, 64-02-13 

69-19-tU-94.2. Split-weigh variance requests. The operator of 
any motor truck or motor truck dump scale installed after April 1, 1965, 
may make written request for a permanent split-weigh variance from the 
commission under North Dakota Century Code section 64-02-02. The 
request for a variance must contain: 

1. The name, address, and telephone number of the business making 
the request along with the name of its contact person and the 
reason for the request; 

2. The manufacturer•s name, type, location, deck length, serial 
number, and capacity of the device; 

3. The maximum amount of weight that will be placed upon the 
device at any time during the split-weighing operation. If 
that maximum weight exceeds the rated sectional capacity or 
seate concentrated load capacity of the device, the applicant 
must also include a letter from an engineer or competent scale 
engineering authority certifying that operating the device at 
that weight will not constitute a safety hazard; 

4. The maximum distance between the front and rear outer axles of 
the vehicle or coupled-combination vehicle that will be 
split-weighed; 

5. A statement in the variance request certifying that each axle 
of the vehicle or each axle of the coupled-combination vehicle 
will rest on a straight surface, in the same plane with, and 
not to exceed one-third inch [8.47 millimeters] per foot 
[30.48 centimeters] out of level with, the scale deck during 
the split-weighing operation; 

6. A statement in the variance request agreeing to the following 
procedures to be observed during the split-weighing operation: 

a. Use of the vehicle brakes is prohibited; 

b. The vehicle transmission must be in neutral; and 

c. Chocking of the vehicle•s wheels should be discouraged. 

7. For an operator of a motor truck or motor truck dump scale 
i nsta 11 ed after Apri 1 1, 1995, a temporary variance wi 11 be 
issued only if the operator has substantiated that it is 
unable to install a scale of sufficient length to allow 
single-draft weighing due to economic hardship. If the 
operator chooses to pursue the plea of economic hardship, then 
the operator•s split-weigh variance request must also include 
a plan for compliance over a period not to exceed five years. 
Through reapplication, at the end of the five-year period, the 
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economic hardship temporary variance may be made a permanent 
variance provided the operator can show that compliance will 
continue to cause economic hardship. 

History: Effective February 1, 1996; amended effective July 1, 1997 . 
. General Authority: NDCC 64-02-03 

Law Implemented: NDCC 64-02-02, 64-02-04 

69-19-91-95.1. Inactive weighing or measuring devices. ~A+ess-a 
vaF~aAee-~s-f~Fst--§FaAtea;--aAy An inactive commercial weighing or 
measuring device e~tReF unused feF-tSA§eF-tRaA-eAe-yeaF; or tagged 11 not 
sealed .. for longer than one year, wRetReF-as-a-Fes~+t-ef-a-Fejeet~eA--eF 
a--eessat~eA--ef--e~s~Aess; must meet all current state laws and rules 
before it may be retested and certified feF-eemmeFe~a+-~se, unless the 
operator receives a variance allowing for the use of the device. 

History: Effective September 1, 1994; amended effective July 1, 1997. 
General Authority: NDCC 28-32-02, 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-04 

69-19-91-99. Bulk liquid fuel meters. A newly manufactured 
liquid fuel meter placed into service on or after January 1, 1999, for 
use in the sale of bulk liquid fuels must be equipped with a ticket 
printing device meeting the requirements of NIST Handbook No. 44. --A 
~eteF-~+aeea-~Ate-seFv~ee-~F~eF-te-daA~aFy-l;-1999;-tRat-~s-Aet-e~~~~~ea 
w~tR-a-t~eket-~F~At~A§-aev~ee-~ay-ee-~sea-afteF-tRat-aate--~At~+--~t--~s 
Fejeetea-feF-Fe~a~F~ 

History: Effective August 1, 1993; amended effective July 1, 1997. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-19-91-11. Device adjustments. State weights and measures 
inspectors may not make adjustments to a commercial weighing or 
measuring device other than tRe-fe++ew~A§t---Fe~+ae~A§ to replace meter 
factor change gears, zeFe~A§ zero a device, aaj~st~A§ adjust LP meter 
temperature compensator, or aaj~st~A§ adjust the level on certain 
counter, dormant, and platform scales. 

History: Effective September 1, 1994; amended effective July 1, 1997. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-10-01-12. Sale of anhydrous ammonia. The sale of anhydrous 
ammonia after January 1, 1999, on any basis other than by certified 
scale or certified meter by any new or newly expanded anhydrous ammonia 
dealer is prohibited. 

History: Effective July 1, 1997. 
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General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02. 64-02-13 
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CHAPTER 69-19-92 

69-19-92-91. L;vestock scales - Spec;f;cat;ons. All-seales-~sea 
feF-we~§A~A§-l~ves~eek-~A-eeffiffieFe~al-~Faae A commercial livestock scale 
must be equipped with a type registering print device, and the value of 
the minimum graduated interval sAal+ must not be greater than five 
pounds [2.27 kilograms] rovided however that for scale ca acities in 
excess of fift thousand ounds 22679.6 kilo rams the scale rna 
indicate and record in ten- ound 4.54-kilo ram divisions. A++ A scale 
Faeks rack on a livestock sea+es-sAatt scale must be securely mounted on 
the scale platform, with adequate clearance ~e-ee-ffia~A~a~Aea between the 
outside of the rack and other obstructions. The steel yard or beam rod 
must be connected directly to the transverse lever eA-a++-+~ves~eek 
sea+es. 

H;story: Amended effective July 1, 1997. 
General Author;ty: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-19-92-92. L;vestock scales - Installat;on. All livestock 
scales must be installed so as to permit ready access for large capacity 
testing equipment. At the one end of a livestock scale there must be a 
straight concrete approach the full width of the scale platform, in the 
same plane as the scale platform and equal in length to the width of the 
scale platform in order to provide a clean and level area for the 
purpose of unloading test weights used in testing the scale. Provisions 
must be made to allow the test truck to back up to the approach by 
providing an entrance of adequate height and width to enable the test 
truck to be reasonably level when weights are unloaded. Alt ~livestock 
sea+es scale newly constructed after July 1, 1993, must have a minimum 
entrance-ana-approach width and height of twelve feet [3.66 meters]. 

H;story: Amended effective August 1, 1993; July 1, 1997. 
General Author;ty: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-19-92-95. Portable p;tless scales and portable hopper scales. 
£e+f-eeA~a~Aea A self-contained portable pitless sea+es scale and a 
self-contained portable hopper sea+es scale used solery--Io weigh 
materials used for government highway construction are exempt from the 
provisions of this article. Installation and operation of a self­
contained portable pitless sea+es scale and a self-contained portable 
hopper scale for commercial use without a variance from the commission 
is prohibited. 
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History: Amended effective April 1, 1984; August 1, 1993; September 1, 
1994; February 1, 1996; July 1. 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-19-92-98. Deviations from manufacturer's design. Neither the 
length nor the width of the load receiving element, nor the indicating 
element of a scale shall be increased beyond the manufacturer•s design 
dimension;--eMee~~--w~eR unless the proposed modification has been 
approved by competent scale eR§~ReeP~R§-a~~~eP~~y;-t~PefeFaaty-~Aa~-ef 
~Ae-eR§~ReeP~Rg-ae~aP~meR~-ef-~Ae-seate-maR~fae~~PeP~ engineer, and a 
variance has been granted by the commission. The weighbridge of a scale 
shall be constructed of steel tOf sufficient strength~ to ensure 
permanence, and shall include steel support members ~Pev~a~R§ to provide 
adequate support for the platform. 

History: Amended effective August 1, 1993; July 1, 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-19-92-19. Indicating and printing elements. A beam-type or 
dial-type indicating element must be installed in a level and plumb 
position, mounted on concrete piers, or on a concrete slab, and fastened 
securely to the concrete walls or neck of the scale pit. These 
mechanical indicating element foundations must be independent of the 
scalehouse floor, weighing room, or other similar structures. fA--ease 
ef--a--a~a+ The installation ~AeFe-sAe~ta-ae of a dial must allow for 
adequate clearance for service between the cabinet of the dial and the 
wall. Motor truck, motor truck dump, railroad track, and livestock 
scales installed after July 1, 1973, and used in commerce, must be 
equipped with a ticket printing device~--lAe-~~eke~-~F~R~~Rg-aev~ee-m~s~ 
ae-~sea-feF-a++-sa+es~--A with a copy of the printed receipt m~s~--ae 
issued to the customer at the time of the delivery. Notwithstanding the 
above aa~e, for a scale installed prior to July 1, 1973, equipped with 
any type o~ticket printing capability, its operator must use that 
ticket printing capability for all sales, with a copy of the printed 
ticket to be issued to the customer at the time of the delivery. A 
shoulder or stop must be provided on each weighbeam bar to prevent the 
poise from traveling and remaining aaek-ef behind the zero graduation. 
fRa~ea~~R§-aRa An indicating or printing e+emeR~S element must be 
adequately protected fpem--a++--eRv~FeRmeR~a+--e+emeR~s-ae~F~meR~a+-~e 
~Ae~P-eff~e~eR~-e~eFa~~eR against environmental damage. 

History: Amended effective August 1, 1993; September 1, 1994; 
February 1, 1996; July 1. 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-19-92-13. Inspection and testing accessibility. A ~eFseR-may 
Re~-~Rs~a++-a-+~vesteek;-tF~ek;-eF-a-Ae~~eF-sea+e;-~sea--feP--eemmeFe~a+ 
~~F~eses-~R-~A~s-state;-~R+ess-~t-~s-se commercial weighing or measuring 
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device must be installed so that it is easily accessible for inspection 
and testing ey-tRe-ea~~ss~eR. 

History: Amended effective September 1, 1994; July 1, 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-16-92-15. Counter computing scales. A counter computing scale 
manufactured before January 1, 1986, and used for commercial trade must 
meet the applicable requirements set-faPtR-~R-taete-3;-seet~aR-2~29, of 
tRe NIST Handbook No. 44, by January 1, 1999. 

History: Effective August 1, 1993; amended effective September 1, 1994i 
July 1, 1997 . 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 
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CHPATER 69-16-63 

69-16-63-61. National Institute of Standards and Technology 
(NIST) Handbook No. 44. Except as modified in this article, the 
specifications, tolerances, and other technical requirements for 
commercial weighing and measuring devices in North Dakota shall conform 
to the Pe~~~FeMeAts following sections and subsections of the 199§ 1996 
edition of the United States department of commerce, NIST 
Handbook No. 44, which is adopted by reference eMee~t-tae+e-4;-seet~eA 
2~29;-ef-NtS+-HaAaeeek-Ne~-44;-wReFe~A-NePtR--Baketa--sRa++--Feta~A--tAe 
±993--veFs~eA-ef-NfS+-HaAaaeek-Ne~-44-tae+e-4-~At~+-A~§~st-±;-1996: all 
of section 1, all of section 2, subsections 3.30, 3.31, 3.32, 3.33, 
3.35. and 3.37 of section 3, subsections 5.50, 5.51, and 5.52 of 
section 5, and, all of appendices A, B, C, and D. In the event of a 
conflict between the NIST Handbook No. 44 and North Dakota laws and 
rules, North Dakota laws and rules shall prevail. Copies of the 
handbook _may be obtained from the public service commission, state 
capitol, Bismarck, North Dakota 58505-0480. 

History: Amended effective October 1, 1988; 
February 1, 1992; August 1, 1993; September 1, 1994; 
July 1. 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-07 

December 1, 1990; 
February 1, 1996i 

69-16-63-62. Adequate standards. EMee~t-as-Meatf~ea-ee+ew;-eA+y 
Only standards annually certified by the commission may be used to 
certify commercial weighing and measuring devices. However, standards 
annually certified by any national institute of standards and technology 
eeFttf~ea accredited laboratory;-eF-tAe-Aat~eAat-~Ast~t~te-ef-staAaaFas 
aAa-teeRAete§y may be used if a legible copy of the certification is 
first filed with the commission. tAe--aAA~a+--FeeeFttfteat~eA 
Fe~~tFeMeAts-aFe-Mea~ftea-as-fe++ews Annual recertification is subject 
to the following exceptions and conditions: 

1. The twelve-month recertification period may be extended after 
consultation with the state metrologist, but not to exceed 
fifteen months. 

2. The standard weights or 11 test weights 11 used in a commercial 
automatic bulk-weighing system must initially be certified by 
the commission or by another national institute of standards 
and technology eeFttf~ea accredited state laboratory. 

3. The volumetric provers used to certify loading-rack meters 
must initially be certified by the commission or by another 
national institute of standards and technology eeFt~f~ea 
accredited state laboratory, and at least once every three 
years thereafter. 
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4. The conmission may require recertification of the "test 
weights" described in subsection 2, and the volumetric provers 
described in subsection 3 if, upon inspection, physical 
condition indicates a need. 

5. Unless otherwise approved by the commission, the operator of a 
coal belt conveyor scale jurisdictional to the commission must 
conduct a material load test at least once every two years 
provided that electronic or other simulated load testing is 
done at least once every three months. 

6. 

History: Amended effective April 1, 1992; September 1, 1994; 
February 1, 1996; July 1, 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-18-93-84. Enforcement. Q~eFateFs--~s~A§ An operator of a 
commercial weighing and measuring aev~ees-~A--tA~s--state--sRa~~ device 
must ensure that tAese-aev~ees-aFe the device is designed, constructed, 
aRe operated, and maintained to meet tRe applicable standards in 
Pe§~~at~eAs--~A state and Handbook No. 44 ef-tRe-Aat~eAa~-~Ast~t~te-ef 
staAaaFas--aAa--teeRAe~e§y--as--aae~tea--eF--meatf~ea--tA--tR~s--seet4eA 
requirements. The commission may require proof of compliance. The 
commission may issue a complaint for noncompliance, and assess civil 
penalties under North Dakota Century Code chapter 49-07. 

History: Effective August 1, 1993; amended effective July 1. 1997. 
General Authority: NDCC 49-07, 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 
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CHAPTER 69-18-84 

69-18-84-81. Registration of service persons. A registered 
service person has the authority to certify weighing or measuring 
devices described in North Dakota Century Code section 64-02-13 and to 
remove an official rejection seat, 11 equipment repair notice 11

, or 11 not 
sealed" tag or sticker and place the device in service. 

History: Amended effective April 1, 1992; September 1, 1994; July 1, 
1997. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02 

69-18~84-82. Application for registration of a service person. 
It is the policy of the commission to accept an annual application for 
registration as a registered service person under the following 
requirements: 

1. First time applicants must: 

a. Provide acceptable evidence that they are fully qualified 
to repair, test, and certify a commercial weighing or 
measuring device; 

b. (1) Provide a legible copy of an applicable certificate 
of training issued by the national institute of 
standards and technology; or. 

(2) Score e~§A~y seventy-five percent or more on 
commission testing taken from applicable sections of 
the adopted edition of the NIST Handbook No. 44; 

c. Score e~§A~Y seventy-five percent or more on commission 
testing taken from applicable weights and measures 
sections of the North Dakota Century Code and North Dakota 
Administrative Code; and 

d. Have in their possession adequate standards. 

2. Repeat applicants must: 

a. Complete and submit an application; and 

b. Have in their possession adequate standards. 

Upon acceptance and approval of an application, the commission will 
issue a placing in service permit to the applicant. All permits issued 
under this section remain the property of the commission and must be 
surrendered upon demand. 
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History: Amended effective April 1, 1992; September 1, 1994; July 1, 
.1997. 
General Authority: NDCC 64-02-G3 
Law Implemented: NDCC 64-02-02 

69-19-94-92.1. Self-certification. A person or company may 
repair, test, and certify the person•s or company•s own commercial 
weighing and measuring devices with written permission from the 
commission and subject to commission approval of the following 
conditions: 

1. The person doing the self-certification must be registered 
with the commission under section 69-10-04-02. However, 
persons or companies who make written application to the 
commission describing their weighing or measuring devices, 
operating and maintenance procedures, testing processes 
including a list of testing technicians and their expertise, 
and reporting requirements, subject to commission approval, 
are exempt from the provisions of section 69-10-04-02, except 
for subdivision d of subsection 1 and subdivision b of 
subsection 2 of that section. 

2. Upon testing, the device must be within commission approved 
tolerance. 

3. Whenever a weighing or measuring device is recertified, the 
person or company must, within seven working days, report the 
recertification to the commission. The report must clearly 
identify each device, the initial test results recorded during 
self-certification, and the test results upon recertification. 

4. Weights and measures inspectors may randomly recertify any 
self-certified weighing or measuring device either by actual 
testing or by witnessing a test. 

History: Effective April 1, 1992; amended effective August 1, 1993; 
September 1, 1994; July 1, 1997. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-19-84-93. Revocation of registration. The commission may, for 
good cause, suspend or revoke a Feg~siFat~eA registered service person•s 
permit. lR~s--aees--Aet--+~m~t-tRe-F~§Rt-ef-aAy-~~a+~f~ea ~ person not 
registered with the commission te but qualified to install a commercial 
weighing or measuring device may install;--seFv~ee;--Fe~a~F;--aF 
FeeaAa~t~aA but may not service, repair, or recondition a commercial 
weighing or measuring device. 

History: Amended effective April 1, 1992; July 1. 1997. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02 

487 



69-19-94-94. Reports. A-Feg~s~ePea-sePv~ee-~eFseA-m~s~;-w~~R~A 
seveA-weFk~Ag-aays;-seAa-a-~+ae~A§-~A-seFv~ee-aAa-a~~es~-Fe~eF~--eA--a++ 
Fe~ee~ea--eP-Aew+y-~As~a++ea-we~§R~A§-aAa-meas~F~A§-aev~ees-eeP~~f~ea-eP 
PeeeF~~f~ea-ey-~Re-~ePseA-~e-~Re-eemm~ss~eA;-aAa-sRa++-f~PA~sR-ee~~es-ef 
tRese--Pe~eP~s--~e--~Ae--ewAeP--eF-e~ePateP-ef-tAe-aev~ee~ A registered 
service person must, within seven working days, send a test report on 
all commercial weighing or measuring devices certified, recertified~ 
serviced, or inspected and tested by the person to the commission, and 
shall furnish a copy of the test report to the owner or operator of the 
device. 

History: Amended effective April 1, 1992; August 1, 1993; September 1, 
1994; July 1. 1997. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 
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TITLE 72 

Secretary of State 
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FEBRUARY 1997 

CHAPTER 72-92.2-91 
ATHLETIC COMMISSIONER 

[Repealed effective February 1, 1997] 

STAFF COMMENT: Chapter 72-02.2-01.1 contains all new material but is 
not underscored so as to improve readability. 

CHAPTER 72-92.2-91.1 
ATHLETIC COMMISSIONER AND ATHLETIC ADVISORY BOARD 
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72-02.2-01.1-26 Fight Results 

72-92.2-91.1-81. Definitions. For purposes of this chapter, 
unless the context otherwise requires: 

1. "Board member" means the North Dakota state athletic advisory 
.board, or an agent of the board acting on its behalf. 

2. "Boxing" means a contest or match in which the act of attack 
and defense is practiced with fists by two contestants. 

3. "Commissioner" means the North Dakota secretary of state 
acting as the state athletic commissioner. 

4. "Contestant" or ••boxer" means a participant in a match who 
receives remuneration directly or indirectly as consideration 
for the participant•s performance. 

5. ••Exhibition" means boxing or sparring where a decision is not 
rendered. 

6. 11 Gong" means the bell, horn, or buzzer that has a clear tone 
loud enough for the contestants and referee to hear. 

7. "Match •• means any bout, contest, or sparring, in which 
participants intend to and actually inflict punches, blows, or 
employ other techniques to temporarily incapacitate an 
opponent in a match, regardless of whether the object of the 
participants is to win or display their skills without 
striving to win. 

8. "Matchmaker" means any person who brings together a 
professional boxer or arranges professional boxing matches. 

9. 11 Promoter 11 means any person, club, corporation, or 
association, and in the case of a corporate promoter, includes 
any officer, director, employee, or stockholder thereof, who 
produces, arranges, or stages any professional boxing or 
kickboxing matches. 

10. 11 Sparring" means boxing for either practice or as an 
ex hi biti on. 

11. "Stalling or faking 11 means that a boxer is pulling punches or 
holding an opponent or deliberately maintaining a clinch. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

492 



72-62.2-61.1-62. Athletic advisory board. The North Dakota state 
athletic advisory board consists of nine members who must be appointed 
to either one-yeart two-year, or three-year terms. Any vacancy in the 
membership of the board, caused oth.er than by expiration of terms, must 
be filled only for the balance of the term of the member in whose 
position the vacancy occurs. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-62.2-61.1-63. General prov1s1ons. These rules govern all 
boxing matches, exhibitions, or sparring, unless another set of rules is 
specifically approved in writing for a particular match, exhibition, or 
sparring as an exception to normal practice by the commissioner. 
Kickboxing matches will be governed by rules generally recognized and 
accepted in the kickboxing industry and submitted to the commissioner. 

The board and the commissioner have sole direction, management, 
control, and jurisdiction over all professional boxing or sparring 
matches to be conducted or held within the state of North Dakota and 
over all licenses to any and all persons who participate in boxing or 
sparring. 

The commissioner will not approve the following type of boxing 
matches: 

1. Matches containing both amateur and professional contests on 
the same card. 

2. Matches in which more than two contestants appear in the ring 
at the same time. 

3. Matches in which members of the opposite sex are matched 
against each other. 

4. Any barroom type brawls, 11 SO you think you•re tough 11 type 
contests, roughneck type matches, or matches of a similar 
character or nature if any contestant receives remuneration 

directly or indirectly whether or not a contestant has prior 
organized amateur or professional training. 

5. Matches in which there are no gloves used by the contestants. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-62.2-61.1-64. licensing. An application for a license must be 
made in writing on a form supplied by the board and be verified under 
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oath by the applicant. The applicable fee must be submitted with the 
application. A license is valid for one calendar year and expires on 
December thirty-first of each year. The licenses available and license 
fees are as follows: 

1. ·Boxer or kickboxer - ten dollars. 

2. Cornerperson;second/trainer - no fee. 

3. Judge - no fee. 

4. Knockdown counter - no fee. 

5. Manager - twenty-five dollars. 

6. Matchmaker - no fee. 

7. Physician - no fee. 

8. Promoter - one hundred dollars. 

9. Referee - twenty-five dollars. 

1e. Timekeeper - no fee. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-e1-e7 
Law Implemented: NDCC 53-e1-e7 

72-92.2-91.1-95. Terms and conditions of license. The following 
terms and conditions apply to licensed boxing participants: 

1. Every license, excluding those for professional boxers, is 
subject to the following terms and conditions: 

a. The applicant must be at least eighteen years of age; 

b. The applicant must have at least one year of experience in 
amateur or professional boxing; 

c. The applicant must submit verifications, from qualified 
persons, of the licensee's proficiency, if requested by 
the board; 

d. The applicant must agree that training requirements may be 
established; 

e. Applicants performing multiple duties must be licensed for 
each duty, but are not responsible for payment of more 
than one license fee. The license fee required of those 
holding more than one license is the highest of the 
applicable license fees; 
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f. Financial responsibility, experience, character, and 
general fitness of an applicant, including in the case of 
corporations, its officers and stockholders, are such that 
the participation of such applicant will be consistent 
with the public interest, convenience, or necessity and 
the safety of boxing participants and with the best 
interests of boxing generally; and 

g. For the first infraction of any of the provisions of this 
subsection, the board may issue a verbal warning. 
Following a second infraction a written warning may be 
issued. Following a third infraction the license may be 
suspended up to a six-month period. However, the board 
may suspend a license for any serious violation that 
endangers the life or health of any person. 

2. Every license issued to a professional boxer is subject to the 
following terms and conditions: 

a. The applicant must be at least eighteen years of age; 

b. The applicant must provide the applicant's legal and 
professional name, street address, city, state, country, 
zip code, telephone number, social security number, date 
of birth, height, weight, color of eyes, and any 
distinguishing marks; 

c. The applicant must provide the names and addresses of the 
applicant's trainers and managers; 

d. The applicant must provide the applicant's professional 
fight record; 

e. The applicant must disclose whether the applicant is, or 
has been, under suspension during the preceding twelve 
months. If so, the state and the reason for the 
suspension must be disclosed; 

f. The applicant must provide a picture identification; and 

g. The applicant must disclose the date of the most recent 
complete physical examination; any serious bodily 
injuries; any serious head injuries; any surgeries; and 
whether the applicant is taking any medications. 

(1) If the board determines that a question exists as to 
the medical condition of a boxer, a complete physical 
may be required. A list of approved physicians who 
are qualified to perform the physical will be 
provided and the boxer must choose one to conduct the 
physical. Upon completion of the physical the 
physician chosen shall submit a report of the results 
directly to the commissioner. The boxer shall also 

495 



receive a report. The report must affirmatively 
state the physician•s opinion as to the advisability 
of the boxer participating in the boxing match. 

(2) The physical performed must address the question 
raised about the boxer•s health and include such 
testing as a prudent physician· would perform to 
determine the health and fitness of an individual to 
engage in the sport of professional boxing. The 
results of all required examinations must be made a 
part of the boxer•s permanent medical record as 
maintained by the board. The costs of all 
examinations required by this section shall not be 
paid by the board. 

(3) No contestant, under any circumstances, may compete 
·or appear in a match or noncompetitive boxing within 
thirty days of having suffered a knockout or a 
technical knockout. All such suspensions must be 
recorded on the boxer•s record by a board official. 

h. Upon the request of the board the applicant must provide 
satisfactory evidence of the applicant•s ability to 
compete. The board may hold an informal hearing to 
determine whether the license should be granted or 
revoked; 

i. Boxers shall wear trunks that are belted at the waistline. 
The trunks may not have any buckles or other ornaments on 
them that would cause injury; 

j. A boxer must use a mouthpiece designed for the 
contestant•s mouth; 

k. Female contestants shall wear a breast protector and groin 
protector and male contestants shall wear a protection 
cup; 

1. All contestants shall have their hair secured in a manner 
that does not interfere with the vision or safety of 
either contestant; 

m. Contestants shall use a minimum of cosmetics; 

n. A female contestant must certify that she is not pregnant 
and that the contest will not take place during a 
menstrual period; 

o. The board will honor and give faith and credit to 
reasonable actions of regulatory agencies in other 
jurisdictions; 
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p. If, in the judgment of the board, the licensee has been 
guilty of an act detrimental to the best interests of 
boxing generally, or to the public interest, convenience 
or necessity, such act is grounds for the denial or 
suspension of a license; and 

q. For the first infraction under this subsection, the board 
may issue a verbal warning. Following a second infraction 
a written warning may be issued. Following a third 
infraction the license may be suspended up to a six-month 
period. However, the board may suspend a license for any 
serious violation that endangers the life or health of any 
person. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-81-87 
law Implemented: NDCC 53-81-87 

72-82.2-81.1-86. Duties of promoter. A promoter is subject to 
the following requirements: 

1. Any person, party, or organization acting as a promoter of a 
professional boxing match must obtain approval from the 
commissioner at least two weeks prior to the date of the 
match. 

2. Prior to a match, the promoter must file with the board proof 
of adequate insurance for the protection of the contestants, 
officials, and the attending public. However, insurance to 
cover injuries incurred by a contestant as a result of a match 
is the responsibility of the individual contestant. 

3. The promoter shall submit a completed notification of contest 
form to the commissioner at least five days before a match. 

4. Changes in the announced or advertised programs for any main 
bout contest must be filed with and approved by the board at 
least forty-eight hours before the weighing-in time of the 
contest unless otherwise directed or authorized by the board. 
Notices of such change or substitution must also be included 
in any public announcement or advertisement relating to the 
card, and must be conspicuously posted at all box offices on 
the premises and announced from the ring before the opening 
bout, and if any of the patrons apply for refunds on tickets 
already purchased, the promoters shall make such refunds upon 
demand, provided such tickets are presented at the box office 
on the date of the program and before the commencement of the 
second bout or the main bout, whichever comes first. 

5. The promoter shall submit ticket information along with a 
financial report to the commissioner, on a form prescribed by 
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the commissioner, within ten days after the match, as provided 
in section 72-02.2-01.1-14. 

6. The promoter is responsible for the selection and financial 
arrangements for payment for all officials, except the board 
members. 

7. The promoter must file all contracts between the promoter and 
the contestants with the board and the board may review and 
approve such contracts to ensure that they conform to the 
provisions of these rules. 

8. Failure to file any required report or form may result in a 
denial of the next match requested. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-97. Duties of referee. A referee is subject to the 
following requirements: 

1. A referee may not be assigned to officiate more than 
thirty-two scheduled rounds in any one scheduled promotion. 

2. The referee must have a physical examination before acting in 
the referee's official capacity. This may be done at either 
the official weigh-in or before the match begins by the 
ringside physician. A physician's approval must be given to 
the commissioner before entering the ring. 

3. The referee shall exercise immediate authority, direction, and 
control over the fight for which the referee has been 
designated, and it is the referee's responsibility to enforce 
all rules. 

4. Before starting a contest the referee shall ascertain from 
each contestant the name of the contestant's chief 
cornerperson, and shall gather them together for final 
instructions; such chief cornerperson will be responsible for 
the conduct of assistant corners during the contest. At the 
beginning of each round the referee shall hand out score 
sheets to each of the three judges. 

5. Pursuant to these rules, the referee may stop the fight and 
make a decision during any stage in the fight, if the referee 
determines that the bout has become partial, or if a 
contestant is in such condition that if such contestant 
continues fighting, the contestant is liable to suffer a 
serious injury. 
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6. If a contestant suffers a cut or a wound that is considered 
dangerous, the referee has the authority to stop the fight. 
In these cases, the referee shall consult the head ringside 
physician appointed to attend the fight, on the necessity of 
stopping the fight. 

7. The referee is responsible for deciding whether an injury had 
been done by a legal or illegal blow, intentional or 
accidental. 

8. When, for whatever reason, a contestant loses a mouthpiece, 
the referee will proceed to return the mouthpiece when there 
is a lull in the action. The referee will exercise full 
authority, to avoid a contestant ejecting the mouthpiece 
intentionally, and can discount a point as a result of this 
behavior or disqualify the contestant. 

9. At the end of each round, the referee shall collect the score 
sheets from the three judges, and give the score sheets to the 
commissioner at ringside for computation. 

10. If a referee becomes incapacitated and is unable to complete 
the entire bout, a time-out shall be called by the 
commissioner, and an alternate licensed referee shall 
immediately be assigned to referee. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-82.2-Ell.l-88. Duties of judges. All judges are ·subject to the 
following requirements: 

1. Each of the three judges must be seated on a stool midway 
between the ring posts of the ring, but not on the same side 
as another judge, and must have an unimpaired view of the 
ring. 

2. The judges must use the ••ten point must•• score system. The 
winner of each round must be awarded ten points, and the loser 
of the round must be awarded nine points or less. 

3. Judges shall indicate the winner of each round on the score 
card by marking and signing their cards in ink. Judges must 
be discreet at all times. There should be no discussion with 
anyone except with the board members or the commissioner. 

4. A decision that is rendered at the termination of a match may 
not be changed without a hearing before the board, unless it 
is determined that the computation of the scorecards shows a 
clerical or mathematical error giving the decision to the 
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wrong contestant, in which case such clerical or mathematical 
error may be corrected by the judges. 

5. If a judge becomes incapacitated, and is unable to complete 
the scoring of a match, a time-out shall be called by the 
commissioner and an alternate licensed judge must immediately 
be assigned to score the contest from the point at which the 
duties were assumed. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-e1-e7 
law Implemented: NDCC 53-e1-e7 

72-92.2-91.1-99. Duties of cornerpersons. All cornerpersons are 
subject to the following requirements: 

1. A contestant may not have more than three cornerpersons, 
(unless sanctioned by another body) one of whom must be 
designated as the chief corner. During the rest period, one 
corner must be allowed inside the ring, two corners will be 
allowed on the apron. 

2. The corners are restricted to the corner and must not be 
touching the apron. The corner may not enter the ring until 
the timekeeper has indicated the end of the round and shall 
leave the ring at the timekeeper's gong, at which time the 
ring platform should be cleared of all obstructions. 

3. A chief cornerperson may indicate to the referee that the 
contestant cannot continue and that the contest should be 
stopped. Verbal notification, hand signals, or mounting of 
the ring by the chief cornerperson may be used. The throwing 
of a towel into the ring does not indicate the defeat of the 
contestant. 

4. A corner may not administer alcoholic beverages, narcotics, or 
stimulants to a contestant, pour or spray excessive water on 

the body of a contestant, or place ice in the trunks or 
protective cup of a contestant during the contest. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-e1-e7 
law Implemented: NDCC 53-e1-e7 

72-92.2-91.1-19. Duties of timekeeper and knockdown counter. A 
timekeeper and knockdown counter are subject to the following 
requirements: 

1. The timekeeper must possess a stopwatch. The timekeeper shall 
indicate the beginning and end of each round by the gong. Ten 

see 



seconds before the end of each round the contestants shall be 
warned by the knockdown counter striking the apron. 

2. If a contest terminates before the scheduled limit of rounds, 
the timekeeper shall inform the appropriate officials of the 
exact duration of the contest. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-11. Duties of physician. A physician is subject to 
the following requirements: 

1. The physician shall examine each contestant before the bout at 
the weigh-in. After the examination, if the contestant is 
determined to be in acceptable physical condition, the 
physician must certify this on the form provided by the board. 

2. The examination shall include an examination of the following: 

a. Eyes; 

b. Ears; 

c. Mouth and jaw; 

d. Nose; 

e. Chest; 

f. Head; 

g. Hands; 

h. Abdomen; 

i. Blood pressure; and 

j. Resting heart rate. 

3. One of the two physicians, if two physicians are required by 
the board to be present, will be selected by the board, prior 
to the match, to be the head physician in charge. If the 
board has a physician appointed as a member, such board member 
may not act in the capacity of both a ringside physician and 
board member during the match. 

4. The physician or physicians must be seated near the steps into 
the ring, one in each corner if two are present. The 
physician or physicians will remain there for the duration of 
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the contest, unless the physician or physicians are needed in 
the ring. 

5. The physician, or either of the physicians if two are present, 
may enter the ring at any time during a match, and may 
terminate any match if, in the physician's opinion, any 
contestant has received severe punishment or is in danger of 
serious physical injury. 

a. In the event of any serious physical lnJury, such 
physician shall immediately render any emergency treatment 
necessary, recommend further treatment or hospitalization 
if required, and fully report the entire matter to the 
commissioner within twenty-four hours and, if necessary, 
subsequently thereafter; 

b. Such physician may also require that the injured boxer and 
boxer's manager remain in the ring, or on the premises, or 
report to a hospital after the contest for such period of 
time as such physician deems advisable; and 

c. A physician shall examine each contestant after the bout. 
If the contestant is determined to be in acceptable 
physical condition the physician shall certify this on the 
form provided by the board. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-12. Boxing ticket provisions. The following 
requirements apply to boxing match tickets: 

1. All tickets of admission to any such boxing match must bear 
clearly the purchase price, and no such ticket may be sold for 
more than such price as printed thereon. 

2. The following persons may be admitted to a match without 
presenting a ticket of admission, but must show appropriate 
identification as either approved or issued by the 
commissioner. No other persons may be admitted without 
presenting an admission ticket. 

a. The commissioner and board members; 

b. Persons designated by the commissioner for official duty; 

c. Officials required to attend under provisions of state law 
or these rules; 

d. The principals, managers, and corners who are involved in 
the match; 
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e. The emergency medical personnel on duty; 

f. The police officers, firefighters, and other public 
officials actually on duty; and 

g. Persons arranged by the promoter for other duties. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-e2.2-el.l-13. Contracts and financial arrangements. No 
promoter, either directly or indirectly, may have any financial interest 
in a contestant competing on premises owned or leased by the promoter, 
or in which such promoter is otherwise interested, except pursuant to 
the specific written authorization of the board. 

A copy of all contracts between the contestants and promoters must 
be given to the board prior to the weigh-in. The board may refuse to 
honor or approve a contract unless it is filed with the board prior to 
the weigh-in. 

All payments to the contestant wi 11 be paid by the promoter or 
promoter•s designee. A contestant may not be paid for services before 
the contest, and should it be determined by the commissioner that such 
contestant did not fight an honest match of the contestant•s skill, the 
contestant may not be paid for such services. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-e2.2-el.l-14. Gross revenue fee. There is hereby imposed a 
fee upon each promoter, or other principal, operating in this state who 
conducts any professional boxing matches held within this state for each 
such event. The fee must be equal to the product of the gross revenues 
of each such boxing or sparring match multipled by one percent. For 
purposes of this section, gross revenues means any and all revenues, 
from whatever source derived, received by any promoter, or other 
principal, on account of any particular match, including any revenues 
received from any advance ticket sales, gate receipts, promotional or 
advertising consideration, and from any cable television and pay-per­
view telecasts of such match, exclusive of any federal tax thereon. 

Each promoter, or other principal, liable for such gross revenue 
fee shall provide an accounting to the commissioner on a form provided 
by the commissioner not later than ten days from the date of the 
particular match, prepared by the promoter or by a certified public 
accountant, on behalf of the promoter, using generally accepted 
accounting principles, which details the source and amount of each 
component of gross revenues and contains a calculation showing the fee 
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owed to the commissioner. Any source documents or records used by the 
promoter, or the certified public accountant, in preparing the 
accounting must be made immediately available to the commissioner, upon 
request, for verification. 

The gross revenue fee due thereon must be remitted to the 
commissioner by no later than ten days from the date of the match. Any 
promoter or other principals involved in the receipt of moneys, or 
staging of the exhibition or match, are jointly and severally liable for 
the gross revenue fee provided for by this section. Any promoter who 
fails to calculate or remit the fee, as required, is subject to an 
immediate suspension of the promoter•s license until the delinquent 
accounting or fee is submitted to the commissioner or until a hearing 
requested by such promoter is conducted and concluded by or on behalf of 
the commissioner. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-15. Sham or collusive matches. Any person, 
including any corporation and the officers thereof, any physician, 
referee, judge, timekeeper, boxer, manager, trainer, or cornerperson, 
who promotes, conducts, gives, or participates in any sham or collusive 
boxing or sparring match, shall be deprived of the person•s license. A 
licensed promoting corporation or matchmaker may not knowingly engage in 
a course of conduct in which one contestant•s skills or abilities is 
significantly in excess of the other boxer so that a mismatch results 
with the potential of physical harm to the boxer. If such action 
occurs, the board may exercise its powers to discipline. 

Without otherwise limiting the discretion of the board as provided 
in these rules, the board may suspend or revoke a license or refuse to 
renew or issue a license, if it finds that the applicant, or any person 
who is a partner, agent, employee, stockholder, or associate of the 
applicant, has been convicted of a crime in any jurisdiction, or is 
associating or consorting with any person who has or persons who have 
been convicted of a crime or crimes in any jurisdiction or 
jurisdictions, or is consorting or associating with bookmakers, 
gamblers, or persons of similar pursuits, or if the applicant or 
applicant•s associate engaged in similar pursuits, or is financially 
irresponsible, or has been guilty of or attempted any fraud or 
misrepresentation in connection with boxing, or has violated or 
attempted to violate any law with respect to boxing in any jurisdiction 
or any rules, regulation, or order of the board, or has violated any 
rule of boxing or which has been approved or adopted by the 
commissioner, or has been guilty of or engaged in similar, related, or 
like practices. 

When the board is notified in writing of tampering with any 
contest or contestants, it may send a letter notifying the applicable 
board or commission of any other state involved. 
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History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-16. Weight and weighing ceremony. The time of the 
weigh-in must be approved by the board. Unless otherwise arranged, the 
boxers must be weighed at least eight but not more than twenty-four 
hours before the match. The contestants must be weighed in the presence 
of the other contestants by a board member. 

A designated board member shall run the weigh-in. This board 
member shall take control and inform all participants of the procedure 
and keep the crowd out of the way. 

The scales to be used at the official weighing must be available 
to all boxers at least two hours before the official weigh-in. For a 
title fight, there must be two scales, one for the official weigh-in and 
one for the boxers• use. The scales must be arranged for and provided 
by the promoter. The official scale must be certified and calibrated 
for any title fights and must also be arranged for and paid by the 
promoter. 

Only those contestants who have been previously approved for the 
contest may be permitted to be weighed in during the official ceremony. 

A contestant who has contracted to participate in a given weight 
class may not be permitted to compete if the boxer•s weight exceeds that 
class, unless the contract provides for the opposing contestant to agree 
to the weight differential. 

If any contestant fails to reach the weight limit determined in 
the applicable category, at the indicated date and time for the official 
weigh-in, and the opposing contestant does not agree, each one of them, 
or both, has two additional hours to make the prescribed weight. 

If the contestants fail in making the weight after the two-hour 
period, both managers must come to an agreement or the bout must be 
canceled. The boxer may then be allowed to fight an exhibition at the 
promoter•s discretion. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-17. Conduct of matches. Boxing matches may not be 
less than twenty-four total scheduled rounds. Each bout must consist of 
not less than four scheduled rounds and no more than twelve rounds in 
length for male contestants and ten rounds for female contestants; such 
rounds to be no more than three minutes each for male contestants and 
two minutes for female contestants with one minute rest between rounds. 
There must be a maximum of ten minutes between bouts, except for an 
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intermission that may not exceed twenty minutes. A contestant may not 
paarticpiate in more than twelve rounds within seventy-two consecutive 
hours. 

The board may not allow a bout in which the contestants are not 
fairly matched. In determining if contestants are fairly matched, the 
following must be considered: 

1. Win-loss records of the contestants. 

2. Weights of the contestants. 

3. Number of fights by the contestants. 

At each regulated match, there must be in attendance a licensed 
referee who shall direct and control the bout. 

At each regulated match, there must be in attendance three 
licensed judges who shall at the termination of each boxing match render 
their decisions. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-18. Bandage and glove requirements. A contestant•s 
bandage for each hand must consist of soft gauze not more than twelve 
yards [19.97 meters] long and not more than two inches 
[50.8 millimeters] wide. The gauze must be held in place by not more 
than three feet [0.91 meters] of medical tape per hand. No tape may be 
applied over the knuckles of the hand. 

The bandages must be adjusted in the dressing room under the 
supervision of a board member. The use of water or any other substance 
other than medical tape on the bandages is prohibited. 

Unless otherwise directed by the board, each male contestant shall 
wear during such contest gloves weighing not less than eight ounces 
[226.8 grams] for any contestant who weighs one hundred eight pounds 
[48.99 kilograms] to one hundred fifty-six pounds [70.76 kilograms], and 
ten ounce [283.5 grams] gloves for any boxer over one hundred fifty-six 
pounds [70.76 kilograms]. A female boxer shall wear ten ounce 
[283.5 grams] gloves. 

1. The gloves will be approved at the weigh-in by the board. 
They will be examined to assure they are not broken, unclean, 
or have padding which is misplaced or lumpy. After the 
approval of the gloves, they must be retained by the board 
until the fight. 
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2. In all boxing matches and exhibitions, the gloves of each 
boxer must be put on in the dressing room under the 
supervision of a board member. 

3. Thumbless boxing gloves (or gloves with the thumb section 
locked, fastened, tied, or immovable set to the balance of the 
glove) of a type approved by the board must be used in all 
boxing matches. However, this requirement may be waived at 
the discretion of the board for championship matches of at 
least twelve scheduled rounds. 

4. The laces must be tied on the outside of the back of the wrist 
of the gloves and must be secured and covered with athletic 
tape to the top of the glove. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-19. Medical and other safeguards. The matches may 
not begin until adequate safeguards to protect the health of the 
participants are made. Adequate safeguards must include: 

' 
1. The presence of the highest level of emergency medical 

personnel available in the community, 1.e., EMT, 
EMT-intermediate, or EMT-paramedic, as defined by the North 
Dakota department of health, emergency health services 
section. The appropriate level of emergency medical personnel 
present shall be determined by the commissioner. 

2. The presence of at least one physician, licensed by the North 
Dakota state board of medical examiners and licensed as a ring 
physician by the board, at ringside at all times during the 
match. Ring physicians licensed by other state athletic 
boards may be allowed at ringside at the discretion of the 
commissioner. 

3. The presence of an ambulance, dedicated solely to the 
participants, at the site of the match. The ambulance may be 
released in an emergency, only temporarily and only with the 
approval of the designated ring physician. The match must be 
held in abeyance until the ambulance and the emergency medical 
personnel return to the match site. 

4. The use of rubber or plastic gloves acceptable to the 
commissioner during the match by all persons including 
managers, cornerpersons, timekeepers, ring physicians, and 
referees, coming into contact with a contestant during the 
course of a match, other than another contestant in the same 
match. 
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5. The prohibition of smoking or alcoholic beverages at official 
tables ringside. 

6. The placement of camera and media people only in neutral 
corners. Such persons must have a pass to sit around the 
ring. These persons must be approved by the promoter and the 
commissioner before they receive passes. 

The board may declare forfeited any prize, remuneration, or purse, or 
any part thereof, belonging to the contestants or one of them, or the 
share thereof of any manager if, in its judgment, such contestant or 
contestants are not honestly competing or the contestant or manager of a 
contestant, as the case may be, has committed an act on the premises in 
violation of any rule, order, or regulation of the commissioner. The 
amount so forfeited must be paid within forty-eight hours to the board, 
following notice to the offending contestant or manager and an 
opportunity for such person to respond to the forfeiture, in person or 
in writing, to the board. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-28. The boxing ring. A boxing match may not be 
permitted in any ring unless such ring has been inspected and approved 
by the board. The bo~rd shall prescribe standard acceptable size and 
quality requirements for rings. The following requirements also apply: 

1. A ring may not be less than sixteen feet [4.88 meters] nor 
more than twenty-two feet [6.71 meters] square inside the 
ropes. The apron on the ring must be at least two feet [0.61 
meters]. The ring platform may not be elevated more than four 
feet [1.22 meters] and must have a smooth, firm surface 
covered with clean canvas duck or other resilient material 
stretched taut and laced tightly to the ring platform, and 
must be completely padded both inside and outside the ropes to 
a thickness of at least one inch [25.4 millimeters], but not 
more than four inches [101.6 millimeters], with insulate or a 
similar material approved by the board. 

2. Each ring must have four ring posts that must extend above the 
ring platform. The ring posts may not extend above the 
platform more than five feet [1.52 meters], and must be at 
least eighteen inches [457.2 millimeters] from the ring ropes. 
All ring posts, post tops, and turnbuckles must be suitably 
padded. Corners must have protective padding extending from 
the top to the bottom rope. 

3. There must be four ring ropes attached to the ring posts by 
adjustable turnbuckles. Each rope must be at least one inch 
[25.4 millimeters] in diameter. Ring ropes must be covered 
with soft material and must be securely fastened to the ring 

508 



posts. The ropes must be readily adjustable and must be kept 
at a proper and safe degree of tautness. Ties must be 
fastened to the ropes at appropriate intervals to ensure the 
safety of the contestants. 

4. The ring must be illuminated by overhead lights that are 
arranged so that shadows are eliminated and heat and glare are 
minimized. 

5. Steps must lead to the ring platform at least two diagonally 
opposite corners of the ring platform. 

6. Any extra steps required for use by any other person must be 
placed in a neutral corner. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-21. Ringside equipment. 

1. The promoter or cornerperson shall supply the following items, 
which must be available for use as needed in the corner. The 
following items must be available and approved by a board 
member prior to the match: 

a. Sufficient number of buckets for contestants. 

b. Plastic water bottle and water. 

c. Sponges. 

d. Surgical tape. 

e. Chairs or stools for use by the corners. 

f. A stretcher to be kept under the ring. 

g. A portable resuscitator with oxygen to be kept under the 
ring. 

2. The following items may also be placed in the corner: 

a. Vaseline, for discretionary use around the eyes. 

b. Adrenalin (in a manufacturer•s premeasured vial in a 
1/1000 solution). 

c. Anticoagulant (avitene, thrombin, thrombinplastin, or 
fibroplastic). 
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The use or administration of drugs, stimulants, or nonprescription 
preparations by or to a contestant other than those listed above is 
prohibited. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
Law Implemented: NDCC 53-01-07 

72-92.2-91.1-22. Scoring system. The scoring system must be the 
11 ten point must system11

• The winner of each round is entitled to ten 
points as determined by clean hitting, effective aggressiveness, 
defense, and ring generalship. The opponent shall receive a 
proportionally smaller number than ten. If the round is even, each 
boxer receives ten points. No fraction of points may be given. Under 
no circumstances may the score be less than ten to seven. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
Law Implemented: NDCC 53-01-07 

72-92.2-91.1-23. Boxing knockdowns and knockouts requirements. 
The following definitions and provisions are applicable with regard to 
knockdowns, knockouts, and low blows: 

1. Knockdown: A boxer is 11 down 11 when any part of the boxer's 
body, except the boxer's feet, touches the floor of the ring, 
or when the boxer hangs helplessly on the ring ropes or when 
the boxer is rising from a down position, as a result of a 
legal blow, according to the judgment of the referee, who is 
the only person authorized to determine when a boxer has 
suffered a knockdown. A contestant who is knocked down shall 
take a mandatory count of eight seconds. If either a 
knockdown or mandatory eight count or a combination of either 
occurs three times in one round, the contest must be stopped 
and a technical knockout must be awarded to the opponent. 

2. Eight count: A boxer who is down must be required to take a 
count of eight whether or not the boxer has regained the 
boxer's feet before the count of eight has been reached. 

3. Standing eight count: If a boxer appears to be in or entering 
a state of unconsciousness, notwithstanding that such boxer 
has not been knocked down, the referee shall order such 
boxer's opponent to a neutral corner and commence a count of 
eight. Upon completion of said eight count, the referee shall 
determine whether such boxer is able to continue the contest 
or exhibition. If in the opinion of the referee such boxer is 
unable to continue, the referee shall declare such boxer's 
opponent the winner by a technical knockout. If, in the 
opinion of the referee, such boxer is able to continue, the 
referee shall order the boxers to continue and said "standing 
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eight count 11 shall be deemed to be a knockdown for purposes of 
scoring the round and these rules. Should a boxer slip or 
fall down, or be pushed, the boxer must be ordered to the 
boxer•s feet immediately. Failure to rise may subject such 
boxer to disqualification. 

4. Counting~ When a boxer is down, the knockdown counter shall 
at once commence calling off the seconds, indicating the count 
with an arm motion. The referee shall immediately order the 
other boxer to a neutral corner and shall thereafter pick up 
the count from the knockdown counter and indicate it with an 
arm motion. If a boxer is unable to continue at the count of 
eight, the referee shall declare the other boxer the winner. 

5. Save the boxer: The bell can save the boxer only in the last 
round. 

6. Low blow: The referee may give a boxer not more than a 
five-minute break if the referee believes a foul has been 
committed. Each boxer must be instructed to return to the 
boxer•s respective corner by the referee until the round is 
ready to resume. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-24. Boxing fouls. The following provisions apply to 
fouls committed in matches staged under this chapter: 

1. Intentional fouls: If the fighter who is fouled cannot 
continue, the offender will lose the fight by 
disqualification. If the fight continues and subsequently the 
fight is stopped because the same injury has become worse, the 
injured boxer will be the winner. 

2. Accidental fouls: If a fighter is accidentally injured and 
the fight cannot continue, or if the fight does continue and 
subsequently the injury becomes severe enough to stop the 
fight, then the fighter who is ahead on points will be the 
winner by technical decision, as long as one-half of the 
scheduled rounds have been completed. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-25. Stalling or faking prohibited. A referee shall 
warn a contestant if the referee believes the contestant is stalling or 
faking. If, after proper warning, the referee determines the contestant 
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is continuing to stall or pull punches, the referee shall stop the bout 
at the end of the round. 

If it is determined that either or both contestants are stalling 
or faking, or if the contestant refuses to fight, the contest shall be 
terminated and announced as a no contest and the one or ones in 
violation shall forfeit their pay as provided in this chapter. 

A contestant who falls down without being struck must be 
immediately examined by a physician. After conferring with the 
physician, the referee may disqualify the contestant and require the 
contestant to forfeit the contestant's pay as provided in this chapter. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-26. Fight results. The following fight results 
apply to boxing matches staged under this chapter. 

1. Draw: Winner cannot be determined by score cards. 

2. TKO: Fighter cannot continue. 

3. KO: Fighter knocked out. 

4. Disqualified: Fighter disqualified for breaking of rules. 

5. Split decision: Judges split vote on outcome. 

6. Unanimous decision: Judges all voted in favor of one fighter. 

7. Majority draw: Two of the three judges score the bout even, 
while the third judge scores the bout for a particular boxer. 

History: Effective February 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 
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JULY 1997 

CHAPTER 72-82.2-81.1 

72-82.2-81.1-81. Definitions. For purposes of this chaptert 
unless the context otherwise requires: 

1. .. Board member 11 means the North Dakota state ath 1 et i c advisory 
board, or an agent of the board acting on its behalf. 

2. 11 Boxing 11 means a contest or match in which the act of attack 
and defense is practiced with fists by two contestants. 

3. 11 Corrmissioner 11 means the North Dakota secretary of state 
acting as the state athletic commissioner. 

4. "Contestant.. or "boxer 11 means a participant in a match who 
receives remuneration directly or indirectly as consideration 
for the participant•s performance. 

5. "Exhibition .. means boxing or sparring where a decision is not 
rendered. 

6. ••Gong" means the bell, horn, or buzzer that has a clear tone 
loud enough for the contestants and referee to hear. 

7. ••Match" means any bout, contest, or sparring, in which 
participants intend to and actually inflict punches, blows, or 
employ other techniques to temporarily incapacitate an 
opponent in a match, regardless of whether the object of the 
participants is to win or display their skills without 
striving to win. 
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8. 11 Matchmaker 11 means any person who brings together a 
·professional boxer or arranges professional boxing matches. 

9. 11 Promoter 11 means any per son, c 1 ub, corporation, or 
association, and in the case of a corporate promoter, includes 
any officer, director, employee, or stockholder thereof, who 
produces, arranges, or stages any professional boxing or 
kickboxing matches. 

1(:). 11 Registry 11 means any entity certified by the association of 
boxing commissions for the purposes of maintaining records and 
identification of boxers. 

11. ••sparring.. means boxing for either practice or as an 
exhibition. 

lh 12. 11 Stall ing or faking•• means that a boxer is pulling punches or 
holding an opponent or deliberately maintaining a clinch. 

History: Effective February 1, 1997; amended effective July 1. 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-82.2-81.1-94. licensing. An application for a license must be 
made in writing on a form supplied by the board and be verified under 
oath by the applicant. The applicable fee must be submitted with the 
application. A license is valid for one calendar year and expires on 
December thirty-first of each year. The licenses available and license 
fees are as follows: 

1. Boxer or kickboxer - ten dollars. 

2. Cornerpersonjsecondjtrainer - Re-fee ten dollars. 

3. Judge - Re-fee twenty-five dollars. 

4. Knockdown counter - Re-fee ten dollars. 

5. Manager - twenty-five dollars. 

6. Matchmaker - Re-fee fifty dollars. 

7. Physician -no fee. 

8. Promoter - one hundred dollars. 

9. Referee - twenty-five dollars. 

10. Timekeeper - Re-fee ten dollars. 

History: Effective February 1, 1997; amended effective February 26, 
1997. 
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General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 

72-92.2-91.1-95. Terms and conditions of license. The following 
terms and conditions apply to licensed boxing participants: 

1. Every license, excluding those for professional boxers, is 
subject to the following terms and conditions: 

a. The applicant must be at least eighteen years of age; 

b. The applicant must have at least one year of experience in 
amateur or professional boxing; 

c. The applicant must submit verifications, from qualified 
persons, of the licensee•s proficiency, if requested by 
the board; 

d. The applicant must agree that training requirements may be 
established; 

e. Applicants performing multiple duties must be licensed for 
each duty, but are not responsible for payment of more 
than one license fee. The license fee required of those 
holding more than one license is the highest of the 
applicable license fees; 

f. Financial responsibility, experience, character, and 
general fitness of an applicant, including in the case of 
corporations, its officers and stockholders, are such that 
the participation of such applicant will be consistent 
with the public interest, convenience, or necessity and 
the safety of boxing participants and with the best 
interests of boxing generally; and 

g. For the first infraction of any of the provisions of this 
subsection, the board may issue a verbal warning. 
Following a second infraction a written warning may be 
issued. Following a third infraction the license may be 
suspended up to a six-month period. However, the board 
may suspend a license for any serious violation that 
endangers the life or health of any person. 

2. Every license issued to a professional boxer is subject to the 
following terms and conditions: 

a. The applicant must be at least eighteen years of age; 

b. The applicant must provide the applicant•s legal and 
professional name, street address, city, state, country, 
zip code, telephone number, social security number, date 
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of birth, height, weight, color of eyes, and any 
distinguishing marks; 

c. The applicant must provide the names and addresses of the 
applicant•s trainers and managers; 

d. The applicant must provide the applicant•s professional 
fight record; 

e. The applicant must disclose whether the applicant is, or 
has been, under suspension during the preceding twelve 
months. If so, the state and the reason for the 
suspension must be disclosed; 

f. The applicant must provide a picture identification which 
must be an identification card issued by the commissiOner 
under this section or an official identification card 
issued by the boxing commission of any other state; and 

g. The applicant must disclose the date of the most recent 
complete physical examination; any serious bodily 
injuries; any 1 serious head injuries; any surgeries; and 
whether the applicant is taking any medications. 

(1) If the board determines that a question exists as to 
the medical condition of a boxer, a complete physical 
may be required. A list of approved physicians who 
are qualified to perform the physical will be 
provided and the boxer must choose one to conduct the 
physical. Upon completion of the physical the 
physician chosen shall submit a report of the results 
directly to the commissioner. The boxer shall also 
receive a report. The report must affirmatively 
state the physician•s opinion as to the advisability 
of the boxer participating in the boxing match. 

(2) The physical performed must address the question 
raised about the boxer•s health and include such 
testing as a prudent physician would perform to 
determine the health and fitness of an individual to 
engage in the sport of professional boxing. The 
results of all required examinations must be made a 
part of the boxer•s permanent medical record as 
maintained by the board. The costs of all 
examinations required by this section shall not be 
paid by the board. 

(3) No contestant, under any circumstances, may compete 
or appear in a match or noncompetitive boxing within 
thirty days of having suffered a knockout or a 
technical knockout. All such suspensions must be 
recorded on the boxer•s record by a board official. 

516 



h. Upon the request of the board the applicant must provide 
satisfactory evidence of the applicant's ability to 
compete. The board may hold an informal hearing to 
determine whether the license should be granted or revoked 
at the request of the boxer or upon the board's own 
motion. The board may also hold an informal hearing to 
determine whether to review or revoke a suspension of a 
license issued by the state. The boxer shall be notified 
of the time and place of the informal hearing and the 
substance of the matter to be determined. The board shall 
permit the boxer the opportunity to present evidence on 
the boxer's behalf; 

i. Boxers shall wear trunks that are belted at the waistline. 
The trunks may not have any buckles or other ornaments on 
them that would cause injury; 

j. A boxer must use a mouthpiece designed for the 
contestant's mouth; 

k. Female contestants shall wear a breast protector and groin 
protector and male contestants shall wear a protection 
cup; 

1. All contestants shall have their hair secured in a manner 
that does not interfere with the vision or safety of 
either contestant; 

m. Contestants shall use a minimum of cosmetics; 

n. A female contestant must certify that she is not pregnant 
and that the contest will not take place during a 
menstrual period; 

o. The board will honor and give faith and credit to 
reasonable actions of regulatory agencies in other 
jurisdictions However, the board may allow a fighter 
suspended in another state to box in this state if 
permitted under the Professional Boxing Safety Act of 1996 
[Pub. L. 1e4-272]; 

p. If, in the judgment of the board, the licensee has been 
guilty of an act detrimental to the best interests of 
boxing generally, or to the public interest, convenience 
or necessity, such act is grounds for the denial or 
suspension of a license; aRa 

q. For the first infraction under this subsection, the board 
may issue a verbal warning. Following a second infraction 
a written warning may be issued. Following a third 
infraction the license may be suspended up to a six-month 
period. However, the board may suspend a license for any 
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serious violation that endangers the life or health of any 
person~; and 

r. A boxer may request an informal hearing before the board 
to review or revoke a suspension imposed for a recent 
knockout. injury. or other medical reason upon the boxer's 
furnishing of further proof of a sufficiently improved 
physical condition. A boxer may also request an informal 
hearing before the board to review or revoke a suspension 
imposed for failure of a drug test or for the use of a 
false alias, or for falsifying, or attempting to falsify, 
an official identification card or document, upon the 
boxer's furnishing of proof that the suspension was not, 
or is no longer. merited by the facts. 

3. Each boxer who is a resident of this state, and each boxer who 
is a resident of a foreign country who is applying for a 
boxing license in this state. must register with the 
commissioner for the purpose of receiving an identification 
card issued by the commissioner and must renew the 
identification card at least once every two years. The 
identification card must contain the following: 

a. A recent passport type photograph of the boxer. supplied 
by the boxer at the boxer's expense; 

b. The social security number of the boxer, or in the case of 
a foreign boxer registering under the provisions of this 
rule. any similar citizen identification number or 
professional boxing number from the boxer's country of 
residence. The boxer must provide proof of the social 
security or other identifying number satisfactory to the 
commissioner; and 

c. A personal identification number assigned to the boxer by 
a registry. 

History: Effective February 1, 1997; amended effective July 1, 1997. 
General Authority: NDCC 53-01-07 
law Implemented: NDCC 53-01-07 
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TITLE 75 

Department of Human Services 
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DECEMBER 1996 

CHAPTER 75-82-91.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-01.1 Aid to Families with Dependent Children. 

Amendments to North Dakota Administrative Code Chapter 75-02-01.1, Aid 
to Families with Dependent Childrent include section 75-02-01.1-64, 
Intentional Program Violation - Disqualification Penalties. The 
amendment concerns the time of imposition of disqualification penalties. 
This change conforms North Dakota rules to a directive issued by federal 
officials. 

75-82-81.1-64. Intentional program violation - Disqualification 
penalties. 

1. An individual who, on any basis, is found to have committed an 
intentional program violation by a state administrative 
disqualification proceeding or by a federal or state court 
must be subject to the penalties provided in this section. 

2. An individual who waives the individual •s right to appear at 
an intentional program violation hearing must be subject to 
the penalties provided in this section. 

3. During any period of disqualification: 

a. The individual •s needs may not be taken into account when 
determining the assistance unit•s need and amount of 
assistance; and 

b. All assets and income of the disqualified individual, 
including gross earned income, must be considered 
available to the assistance unit. 
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4. The duration of the penalty described in this must be: 

a. Six months for the first offense; 

b. Twelve months for the second offense; and 

c. Permanent for the third and any subsequent offense. 

5. Any period of disqualification must remain in effect, without 
possibility of an administrative stay, unless and until the 
finding upon which the penalty was based is subsequently 
reversed by a court of appropriate jurisdiction, but in no 
event may the duration of the period for which the penalty was 
imposed be subject to review. 

6. In cases where a disqualification penalty and other sanctions 
or penalties apply: 

a. The disqualification penalties in this section must be in 
addition to, and may not be substituted for, any other 
sanctions or penalties that may be imposed for the same 
offense; and 

b. The disqualification penalties imposed under this section 
affect only the individual concerned and cannot substitute 
for other sanctions imposed under this chapter. 

7. A disqualification penalty imposed on an individual by another 
state may be continued in this state and may be used to 
determine the appropriate duration of a disqualification 
penalty imposed under this section. 

8. EMee~~--as--~Fev~aea--~R--s~esee~~eR-9;--a A disqualification 
penalty period must begin no later than the first day of the 
second month that follows the date of notice of imposition of 
the penalty. 

9. ff--~he--~Ra~v~a~a+!s--a~s~~a+~f~ea~~eR--Fes~+~ea-fFeffi-a-~F~eF 
~eF~ea-ef-ass~s~aRee;-~Re-a~s~~a+tf~ea~~eR-~eF~ea-ee§~Rs-af~eF 
a-Pea~~+~ea~~eR-feF-ass~s~aRee-~RaeF-~R~s-eha~~eF-~s-a~~Pevea~ 

±e~ The department shall issue a written notice informing the 
individual of the period of disqualification and the amount of 
assistance the assistance unit may receive during the 
disqualification period. 

History: Effective March 1, 1995; amended effective December 1. 1996. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 
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CHAPTER 75-82-92.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-02.1 Eligibility for Medicaid. 

Amendments to North Dakota Administrative Code Chapter 75-02-02.1, 
Eligibility for Medicaid, include an amendment to subsection 8 of 
section 75-02-02.1-33.1, disqualifying transfers made after August 1, 
1993, and a new subsection 11 to section 75-02-02.1-33.1, concerning the 
purchase of insurance by Medicaid applicants. This identifies the types 
of insurance that suffice to qualify under North Dakota Century Code 
Section 50-24.1-02.5. · 

1993. 
75-92-82.1-33.1. Disqualifying transfers made after August 19, 

1. a. Except as provided in subsections 2 and 9, an individual 
is ineligible for nursing facility services, swing-bed 
services, and medicaid-waivered services if the individual 
or the spouse of the individual disposes of assets or 
income for less than fair market value on or after the 
look-back date specified in subdivision b. 

b. The look-back date specified in this subdivision is a date 
that is thirty-six months (or, in the case of payments 
from a trust or portions of a trust that are treated as 
income or assets disposed of by an individual, sixty 
months) before the date on which the individual is both an 
institutionalized individual and has applied for benefits 
under this chapter, without regard to the action taken on 
the application. 

c. The period of ineligibility begins the first day within 
the first month during or after which income or assets 
have been transferred for less than fair market value and 
which does not occur in any other periods of ineligibility 
under this section or section 75-02-02.1-33. 

d. The number of months of ineligibility under this 
subdivision for an individual shall be equal to the total, 
cumulative uncompensated value of all income and assets 
transferred by the individual (or individual•s spouse) on 
or after the look-back date specified in subdivision b, 
divided by the average monthly cost of nursing facility 
care in North Dakota at the time of application. 

2. An individual shall not be ineligible for medicaid by reason 
of subsection 1 to the extent that: 

a. The assets transferred were a home, and title to the home 
was transferred to: 
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(1) The individual's spouse; 

(2) The individual's son or daughter who is under age 
twenty-one, blind, or disabled; 

(3) The individual's brother or sister who has an equity 
interest in the individual's home and who was 
residing in the individual's home for a period of at 
least one year immediately before the date the 
individual became an institutionalized individual; or 

(4) The individual's son or daughter (other than a child 
described in paragraph 2) who was residing in the 
individual's home for a period of at least two years 
immediately before the date the individual became an 
institutionalized individual, and who provided care 
to the individual which permitted the individual to 
reside at home rather than in an institution or 
facility; 

b. The income or assets: 

(1) Were transferred to the individual's spouse or.to 
another for the sole benefit of the individual's 
spouse; 

(2) Were transferred from the individual's spouse to 
another for the sole benefit of the individual's 
spouse; 

(3) Were transferred to, or to a trust established solely 
for the benefit of, the individual's child who is 
blind or disabled; or 

{4) Were transferred to a trust established solely for 
the benefit of an individual under sixty-five years 
of age who is disabled; 

c. The individual makes a satisfactory showing that: 

(1) The individual intended to dispose of the income or 
assets, either at fair market value or other valuable 
consideration, and the individual had an objectively 
reasonable belief that fair market value or its 
equivalent was received; 

(2) The income or assets were transferred exclusively for 
a purpose other than to qualify for medicaid; or 

(3) For periods after the return, all income or assets 
transferred for less than fair market value have been 
returned to the individual; 
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d. The individual shows that the total cumulative 
uncompensated value of all income and assets transferred 
for less than fair market value by the individual (or the 
individual •s spouse) is less than the actual cost of those 
nursing facility services, swing-bed services, and 
medicaid-waivered services, provided after the transfer 
was made, for which payment has not been made and which 
are not subject to payment by any third party, provided 
that such a showing may only be made with respect to 
periods when the individual is otherwise eligible for 
medicaid; or 

e. The asset transferred was: 

(1) Household goods, personal effects, or an exempt motor 
vehicle; 

(2) A burial fund of up to one thousand five hundred 
dollars, plus earnings on the burial fund; 

(3) A burial space or agreement which represents the 
purchase of a burial space held for the transferor, 
the transferor•s spouse, or any other member for the 
transferor•s immediate family; 

(4) Property essential to self-support, which means 
property which the transferor owns, to the extent the 
equity value does not exceed six thousand dollars, 
which produces annual income at least equal to six 
percent of equity value, and which the transferor is 
not actively engaged in using to produce income; and 
nonbusiness property which the transferor owns, to 
the extent the equity value does not exceed six 
thousand dollars when used to produce goods or 
services essential to daily activities or, for 
instance, when used to grow produce or livestock 
solely for consumption in the transferor•s household; 
but which does not mean cash or any other liquid 
asset; 

(5) Property that is essential to earning a livelihood; 

(6) Assets set aside, by a blind or disabled (but not an 
aged) transferor, as a part of a plan approved by the 
social security administration, for the transferor to 
achieve self-support; 

(7) Assistance received under the disaster Relief and 
Emergency Assistance Act of 1974 [Pub. L. 93-288], or 
other assistance provided pursuant to a federal 
statute on account of a catastrophe declared to be a 
major disaster by the president, and interest earned 
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on that assistance, but only for nine months 
following receipt of that assistance; 

(8) Any amounts received from the United States 
attributable to underpayments of benefits due from 
one or more prior months, under title II or title XVI 
of the Act [42 U.S.C. 401 et seq. and 1381 et seq.], 
but only for six months following receipt of those 
amounts; 

(9) The value of assistance, paid with respect to a 
dwelling unit occupied by the transferor, under the 
United States Housing Act of 1937 [42 U.S.C. 1437 et 
seq.], the National Housing Act [12 U.S.C. 1701 et 
seq.], section 101 of the Housing and Urban 
Development Act of 1965, title V of the Housing Act 
of 1949 [42 U.S.C. 1471 et seq.], or section 202(h) 
of the Housing Act of 1959 [12 U.S.C. 1701q(h)]; 

(10) Any amounts received by the transferor from a fund 
established by a state to aid victims of crime, to 
the extent that the transferor demonstrates that the 
amount was paid in compensation for expenses incurred 
or losses suffered as a result of a crime, but only 
for nine months following receipt of the amount; or 

(11) Relocation assistance amounts provided by a state or 
local government to the transferor, comparable to 
assistance provided under title II of the Uniform 
Relocation Assistance and Real Property Acquisitions 
Policies Act of 1970 [42 U.S.C. 4621 et seq.], which 
are subject to the treatment required by section 216 
of such Act [42 U.S.C. 4636], but only for nine 
months following receipt of the amounts. 

3. There is a presumption that a transfer for less than fair 
market value was made for purposes that include the purpose of 
qualifying for medicaid: 

a. In any case in which the individual •s assets (and the 
assets of the indi.vidual •s spouse) remaining after the 
transfer produce income which, when added to other income 
available to the individual (and to the individual •s 
spouse) totals an amount insufficient to meet all living 
expenses and medical costs reasonably anticipated to be 
incurred by the individual (and by the individual •s 
spouse) in the month of transfer and in the thirty-five 
months (fifty-nine months in the case of a transfer to a 
trust) following the month of transfer; 

b. In any case in which an inquiry about medicaid benefits 
was made, by or on behalf of the individual to any person, 
before the date of the transfer; 
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c. In any case where the individual or the individual's 
spouse was an applicant for or recipient of medicaid 
before the date of transfer; 

d. In any case in which a transfer is made by or on behalf of 
the individual's spouse, if the value of the transferred 
income or asset, when added to the value of the 
individual's other assets, would exceed asset limits; or 

e. In any case where the transfer was made, on behalf of the 
individual or the individual's spouse, by a guardian, 
conservator, or attorney in fact, to the guardian, 
conservator, or attorney in fact or to any spouse, child, 
grandchild, brother, sister, niece, nephew, parent, or 
grandparent, by birth, adoption, or marriage, of the 
guardian, conservator, or attorney in fact. 

4. An applicant or recipient who claims that income or assets 
were transferred exclusively for a purpose other than to 
qualify for medicaid must show that a desire to receive 
medicaid benefits played no part in the decision to make the 
transfer and must rebut any presumption arising under 
subsection 3. The fact, if it is a fact, that the individual 
would be eligible for the medicaid benefits described in 
subdivision a of subsection 1, had the individual's spouse not 
transferred income or assets for less than fair market value, 
is not evidence that the income or assets were transferred 
exclusively for a purpose other than to qualify for medicaid. 

5. In the case of a transfer by an individual's spouse which 
results in a period of ineligibility under this section for 
the individual, if the spouse otherwise becomes an 
institutionalized spouse who is eligible for medicaid, the 
period of ineligibility shall be apportioned equally between 
the spouses. Any months remaining in the period of 
ineligibility must be assigned or reassigned to the spouse who 
remains institutionalized if one spouse dies or is no longer 
institutionalized. 

6. If the transferee of any income or asset is the child, 
grandchild, brother, sister, niece, nephew, parent, or 
grandparent of the individual or the individual's spouse, 
services or assistance furnished by the transferee to the 
individual or the individual's spouse may not be treated as 
consideration for the transferred income or asset unless the 
transfer is made pursuant to a valid written contract entered 
into prior to rendering the services. 

7. A transfer is complete when the individual (or the 
individual's spouse) making the transfer has no lawful means 
of undoing the transfer or requiring a restoration of 
ownership. 
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8. For purposes of this section: 

a. nursing care 11 means the cost 
the de artment under 42 U.S.C. 

b. Fair market value is received: 

(1) In the case of an asset that is not subject to 
reasonable dispute concerning its value, such as 
cash, bank deposits, stocks, and fungible 
commodities, when one hundred percent of apparent 
fair market value is received; 

(2) In the case of an asset that is subject to reasonable 
dispute concerning its value, when seventy-five 
percent of estimated fair market value is received; 
and 

(3) In the case of income, when one hundred percent of 
apparent fair market value is received. 

B':' c. 11 Major medical policy11 includes any policy, certificate, 
or subscriber contract issued on a group or individual 
basis by any insurance company, nonprofit health service 
organization. fraternal benefit society, or health 
maintenance organization, which provides a plan of health 
insurance or health benefit coverage including medical, 
hospital, and surgical care, approved for issuance by the 
insurance regulatory body in the state of issuance, but 
does not include accident-only, credit, dental, vision, 
medicare supplement, long-term care, or disability income 
insurance, coverage issued as a supplement to liability 
insurance or automobile medical payment insurance, or a 
policy or certificate of specified disease, hospital 
confinement indemnity. or limited benefit health 
insurance. 

d. 

e. 11 Medi care supplement po 1 icy offering p 1 an F benefits 11 

means a policy, group, or individual accident and health 
insurance policy or a subscriber contract of a health 
service corporation or a health care plan of a health 
maintenance organization or preferred provider 
organization. other than a policy issued pursuant to a 
contract under section 1876 or 1833 of the Social Securit 
Act 42 U.S.C. 1395 et se . or an issued olic under a 
demonstration project authorized pursuant to amendments to 
the Social Security Act that: 
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(1) Is advertised, marketed, or designed primarily as a 
supplement to reimbursements under medicare for the 
hospital, medical, or surgical expenses of persons 
eligible for medicare; 

(2) Is not a policy or contract of one or more employers 
or labor organizations, or the trustees of a fund 
established by one or more employers or labor 
organizations, or combination thereof, for employees 
or former employees, or combination thereof. or for 
members or former members. or combination thereof. of 
the labor organization; 

(3) Is approved for issuance by the insurance regulatory 
body in the state of issuance; and 

(4) Includes: 

(a) Hospitalization benefits consisting of medicare 
part A coinsurance plus coverage for three 
hundred sixty-five additional days after 
medicare benefits end; 

(b) Medical expense benefits consisting of medicare 
part B coinsurance; 

(c) Blood provision consisting of the first three 
pints of blood each year; 

(d) Skilled nursing coinsurance; 

(e) Medicare part A deductible coverage; 

(f) Medicare part B deductible coverage; 

(g) Medicare part B excess benefits at one hundred 
percent coverage; and 

(h) Foreign travel emergency coverage. 

f. 11 Uncompensated value 11 means the difference between fair 
market value and the value of any consideration received. 

9. The provisions of this section may not be applied to deny, to 
qualified medicare beneficiaries, benefits available due to 
their status as qualified medicare beneficiaries. 

10. This section is applicable to all transfers made after 
August 10, 1993. 

11. An individual is not ineligible for medicaid by reason of 
subsection 1 if, for a period of at least thirty-six 
consecutive months, beginning after August 1. 1995, the 
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individual has in force home care and long-term care coverage, 
with a daily benefit at least equal to 1~25 times the average 
daily cost of nursing care for the year in which the policy is 
issued or an aggregate benefit at least equal to 1095 times 
that daily benefit, and: 

a. For each such month during which the individual is not 
eligible for medicare benefits, the individual has in 
force a major medical policy that provides a lifetime 
maximum benefit of one million dollars or more. an annual 
aggregate deductible of five thousand dollars or less. and 
an out-of-pocket maximum annual expenditure per qualifying 
individual of five thousand dollars or less; and 

b. For each such month during which the individual is 
eligible for medicare benefits. the individual has in 
force a medicare supplement policy offering plan F 
benefits. or their equivalent. 

History: Effective October 1, 1993; amended effective December 1, 1996. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-02; 42 USC 1396p(c) 

CHAPTER 75-02-11 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-11 Food Stamp Program. 

Amendments to North Dakota Administrative Code Chapter 75-02-11, Food 
Stamp Program. include an amendment to subsection 4 of section 
75-02-11-05, Income Eligibility - Determining Household Income - Aid to 
Families with Dependent Children Grant - Standard Utility Allowance -
Telephone Standard. The amendment concerns the amount of the standard 
utility allowance used in determining the household's shelter deduction. 
The amendment changes the way of calculating the standard utility 
allowance to conform to directives of federal officials. 

75-92-11-05. Income eligibility - Determining household income -
Aid to families with dependent children grant - Standard utility 
allowance - Telephone standard. 

1. A household that contains an elderly or disabled member must 
meet the net income eligibility standards to participate in 
the program. A household that does not contain an elderly or 
disabled member must meet both the net income eligibility 
standards and the gross income eligibility standards to 
participate in the program. The net monthly income standards 
reflect one hundred percent of the federal poverty level. The 
gross monthly income standards reflect one hundred thirty 
percent of the federal poverty level. The monthly income 
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limits are adjusted on October first of each year to reflect 
inflation. 

2. A household's monthly income is determined prospectively, 
based on the best estimate of the household's income for the 
month for which eligibility and benefits are computed. 

3. The entire amount of a household's aid to families with 
dependent children grant is considered unearned income. 

4. A household billed for heating or cooling costs shall use a 
standard utility allowance in determining its shelter 
deduction unless the household verifies that its actual costs 
are in excess of the standard utility allowance. The amount 
of the standard utility allowance ae~eAas-eA-tRe-Ae~seReta 
s~~e-aAa is adjusted on October first of each year, using tAe 
same-~eFeeAt-ef-eAaA§e-tAat a methodology approved by the food 
and nutrition service a~~+~es--te--tAe--§Fess--meAtA+y--~Aeeme 
e+~g~e~+~ty---staAaaFas under 7 CFR 273.9(d)(6)(iv). A 
household that uses the standard utility allowance may not use 
the telephone standard. 

5. A househo 1 d not ent it 1 ed to use the standard ut i1 i ty a 11 owance 
but which incurs costs for a telephone in its home is allowed 
a telephone standard in determining its shelter deduction. 
Actual telephone costs are not allowed. The telephone· 
standard is adjusted on October first of each year, based on a 
survey of the basic local service charges of telephone 
companies operating in North Dakota. 

6. A household not entitled to use the standard utility allowance 
and which incurs utility expenses other than telephone costs 
shall claim actual verifiable utility expenses in determining 
its shelter deduction. 

7. Limits on total shelter deductions may be set at amounts 
required by the food and nutrition service. 

History: Effective February 1, 1995; amended effective December 1, 
1996. 
General Authority: NDCC 50-06-05.1 
law Implemented: NDCC 50-06-05.1; 7 CFR 273.9(a), 7 CFR 273.9(c)(12), 
7 CFR 273.9(d)(6), 7 CFR 273.21(b) 
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JANUARY 1997 

CHAPTER 75-81-83 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-01-03, Appeals and Hearings, include an amendment to Section 
75-01-03-15, Hearing - General Rules and Procedures, concerning 
testimony by telephone, and a new Section 75-01-03-15.2, Hearing -
Issues to be Considered, concerning issues for consideration. 

The amendment to Section 75-01-03-15 specifically provides for 
telephonic testimony in hearings. New Section 75-01-03-15.2 requires 
appellants who wish to raise new issues to provide advance notice or 
agree to have the hearing continued to allow the other party time to 
respond. 

75-81-83-15. Hearing - General rules and procedure. 

1. Attendance at the hearing shall be limited to those directly 
concerned, namely, the claimant; the claimant•s 
representative, if any; an interpreter, if any; witnesses; 
representatives of the county agency, nursing facility, or 
unit of the department that made the determination under 
appeal; and the hearing officer. The hearing officer shall 
exclude unauthorized persons·from a fair hearing unless both 
principals agree to their presence. The hearing officer may 
exclude persons whose actions cause substantial disruption of 
the hearing. Appearance by the claimant, in person or by 
representative, is required at a fair hearing. Representation 
by the county agency, nursing facility, or unit of the 
department that made the determination under appeal is also 
required. 
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2. Hearings may be conducted by telephone unless the person 
requesting the hearing demands to appear personally before the 
hearing officer. In all food stamp telephone hearings, except 
food stamp intentional program violation hearings, the person 
requesting the hearing shall be present at the same location 
as the county agency representative. This provision may be 
waived by the department when illness, disability, travel 
difficulty, or other reason makes attendance of the person 
requesting the hearing, or that person•s representative, at 
the location of the county agency representative 
impracticable. 

3. Witnesses may give testimony by telephone unless the hearing 
officer determines that it wi 11 be unreasonably difficult to 
judge the witness•s credibility without the witness•s presence 
before the hearing officer. The party calling a witness by 
telephone shall provide reliable identification of the witness 
and assume responsibility for providing a satisfactory 
telephone connection. A party intending to call a witness by 
telephone shall provide notice of that intention to the 
administrative law judge and to the other parties at least 
three days before the date of the witness•s intended testimony 
unless the administrative law judge determines arrangements 
for a satisfactory telephone connection may be made on shorter 
notice. 

4. The hearing must be conducted in an impartial manner. All 
testimony must be submitted under oath or affirmation. 

4':' 5. The proceedings at the hearing must be reported or otherwise 
perpetuated by mechanical, electronic, or other means capable 
of reproduction or transcription. 

The hearing officer shall consider if the parties or their 
representatives are familiar with the North Dakota Rules of 
Evidence and shall waive application of those rules unless all 
parties to the proceeding or their representatives are 
familiar with the North Dakota Rules of Evidence. The waiver, 
if necessary, must be stated prior to or at any hearing. 

6':' ~ An interpreter shall be provided by the state if the hearing 
officer determines this necessary. 

History: Effective September 1, 1979; amended effective January 1, 
1984; February 1, 1995; January 1, 1997. 
General Authority: NDCC 28-32-02, 50-06-16 
Law Implemented: NDCC 50-06-05.1 

75-01-03-15~2. Hearing - Issues to be considered. 

1. Except as provided in subsection 2. or as specifically 
required in any law or rule describing the determination of 
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issues at a hearing, the issues for consideration in a hearing 
requested to review a decision issued by the department, a 
county agency, or a facility are limited to matters described 
in the decision notice. 

2. A person seeking a hearing in review of a decision issued by 
the department, a county agency. or a facility may raise 
additional issues only if the person: 

a. Provides. at least ten days before the date set for the 
hearing: 

(1) A written statement of additional issues; 

(2) A copy of any documents and a description of any 
exhibit proposed for introduction in support of the 
additional issues; and 

(3) A brief synopsis of testimony of any proposed witness 
relating to the additional issues; 

b. Consents to a continuance, waives any requirement that a 
decision be made within a limited time, and: 

{1) 

(2} 

If the person is a recipient receiving continued 
benefits until a fair hearing decision is reached, 
secures consent of the department; or 

If the person is appealing a notice of intention to 
transfer or discharge a resident, secures consent of 
the facility; or 

c. Secures the consent of the department or facility. 

History: Effective January 1, 1997. 
General Authority: NDCC 28-32-02. 50-06-16 
law Implemented: NDCC 50-06-05.1 
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CHAPTER 75-92-91.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-01.1, Aid to Families with Dependent Children, include two new 
subsections 9 and 10 of Section 75-02-01.1-27, Age of Parent- Effect on 
Eligibility, concerning requirements for minor parents, and a new 
Section 75-02-01.1-29.1, Value of Grant, concerning the value of the 
care or support furnished by the AFDC program. 

The two new subsections to Section 75-02-01.1-27 were added to conform 
these rules to a May 14, 1996, federal directive, based on a May 4, 
1996, Executive Order concerning strengthening teen parent 
responsibility. The amendments require minor parents to live in their 
own parent•s homes, with appropriate exceptions. 

New Section 75-02-01.1-29.1 is intended to replace former Section 
75-02-01-06.1, which was repealed effective March 1, 1995, but which was 
inadvertently omitted when replacement Chapter 75-02-01.1 was adopted, 
also effective March 1, 1995. 

75-92-91.1-27. Age of parent - Effect on eligibility. 

1. For purposes of this section: 

a. 11 Adult parent 11 means a parent who is not a minor parent. 

b. 11 Mi nor parent 11 means an i ndi vi dua 1 , under the age of 
eighteen years, who has never been married and who: 

(1) Is the parent of a dependent child living in the same 
household; or 

(2) ls eligible as a pregnant woman who is a caretaker 
relative to no child. 

2. A minor parent who lives with the minor parent•s own parent 
(grandparent) or legal guardian is eligible only if 
eligibility may be established after consideration of the 
income, but not the assets, of the grandparents, with whom the 
minor parent lives, applying the following disregards: 

a. The first ninety dollars of earned income of each employed 
grandparent, for work expenses. 

b. An amount equal to the standard of need, not including 
special allowances, applicable to a household consisting 
of the grandparent or grandparents and any other 
individuals living in the household, who are or could be 
claimed as dependents of the grandparent or grandparents 
for federal income tax purposes, but who are not members 
of the assistance unit; 
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c. Amounts paid by the grandparent or grandparents, to 
support individuals who are not members of the household 
or the assistance unit, who are or could be claimed as 
dependents of the grandparent or grandparents for federal 
income tax purposes; 

d. Amounts paid by the grandparent or grandparents, as child 
support or spousal support, to individuals who are not 
members of the household or the assistance unit. 

3. An adult parent, who lives with the adult parent's own parent 
(grandparent) or legal guardian, if eligible, is eligible 
without consideration of the income or assets of the 
grandparents with whom the adult parent lives, except that 
regular contributions of money made by the grandparents to any 
member of the assistance unit must be considered. 

4. For purposes of this section, a minor parent who becomes an 
adult parent while living with the minor parent's own parent 
or legal guardian is treated as an adult parent, effective the 
first day of the month in which the minor parent reaches age 
eighteen. 

5. For purposes of this section, a minor parent who ends 
residency with the minor parent's own parents (grandparents) 
is treated as having ended residency on the first day of the· 
month in which the minor parent left the grandparent's home. 

6. For purposes of this section, a minor parent who resumes 
residency with the minor parent's own parents (grandparents) 
is treated as having resumed that residency on the first day 
of the month after the month in which the minor parent resumed 
residency with the grandparents. 

7. A minor parent who does not live with the minor parent's own 
parents (grandparents), if eligible, is eligible without 
consideration of the income or assets of the grandparents 
except that regular contributions of money made by the 
grandparents to any member of the assistance unit must be 
considered. The grandparents remain legally responsible for 
the minor parent's support. The matter must be referred to 
the child support agency for the purpose of securing support 
from the grandparents for the minor parent as well as for the 
purpose of securing support for the minor parent's child from 
the child's absent parent. 

8. No assistance unit may include the child of a minor parent, 
living with that minor parent, during any time when the minor 
parent is living in a foster home or child care institution 
and receiving a foster care maintenance benefit. Any amount 
reasonably necessary to the maintenance of such a child of the 
minor parent is included in the minor parent's foster care 
maintenance benefit. 
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9. 

10. A minor parent may show there is good cause to live in a place 
other than required in subsection 9. Good cause exists if, 
based on evidence provided to the county agency: 

a. The minor parent has no living parent or legal guardian; 

b. No parent or legal guardian of the minor parent will allow 
the minor parent to live in the home of the parent or 
legal guardian; 

c. The physical or emotional health or safety of the minor 
parent or the minor parent•s child would be jeopardized if 
they lived with the minor parent•s parent or legal 
guardian; 

d. The minor parent lived apart from his or her parent or 
legal guardian for at least one year before the earlier of 
the birth of the dependent child or the minor parent•s 
application for aid to families with dependent children; 

e. The minor parent has earned a high school diploma or 
general equivalency diploma and is participating in 
postsecondary education under an approved job 
opportunities and basic skills program employability plan; 
or 

f. Some other reason exists which, in the judgment of the 
county agency. makes independent living more conducive to 
the well-being of the minor parent and the minor parent•s 
child than does living in a place required under 
subsection 9. 

History: Effective March 1, 1995; amended effective January 1, 1997. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-02-01.1-29.1. Value of grant. 

1. The reasonable value of the physical and custodial care or 
support which has been furnished to the child or children of a 
noncustodial parent by the aid to families with dependent 
children program is, for each month such child or children are 
eligible, the amount of the aid to families with dependent 
children grant received multiplied by the number of children 
of the noncustodial parent in the family receiving benefits 
and divided by the total number of children in the family 
receiving benefits. 
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2. Stepparents cannot be legally required to support their 
stepchildren. but when they are able and willing to do so. 
should be encouraged· to support to the extent of their 
ability. 

3. In cases where a stepparent is eligible to receive aid to 
families with dependent children benefits, the reasonable 
value of the physical and custodial care or support which has 
been furnished to the child or children of a noncustodial 
parent by the aid to families with dependent children program 
is. for each month such child or children are eligible. the 
amount of the aid to families with dependent children grant 
received multiplied by the number of children of the 
noncustodial parent in the family= receiving. benefits and 
divided by one plus the total number of children in the family 
receiving benefits. 

History: Effective January 1, 1997. 
General Authority: NDCC 50-06-16. 50-09-25 
Law Implemented: NDCC 50-06-05.1. 50-09 
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CHAPTER 75-62-82 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-02, Medical Services, include an amendment to Section 
75-02-02-08(1)(p)(1), concerning travel expenses; a repeal of Section 
75-02-02-08(2)(g), concerning cost sharing; a new Section 75-02-02-09.1, 
concerning cost sharing; a new Section 75-02-02-9.2, concerning 
limitations on inpatient rehabilitation; and an amendment to Section 
75-02-02-10, concerning limitations on inpatient psychiatric services. 

These amendments refine the department's utilization control procedures. 

75-82-82-68. Amount, duration, and scope of medical assistance. 

1. Within any limitations which may be established by rule, 
regulation, or statute and within the limits of legislative 
appropriations, eligible recipients may obtain the medical and 
remedial care and services which are described in the approved 
state plan for medical assistance in effect at the time the 
service is rendered and which may include: 

a. Inpatient hospital services (other than services in an 
institution for mental diseases). 11 Inpatient hospital 
services 11 are those items and services ordinarily 
furnished by the hospital for the care and treatment of 
inpatients provided under the direction of a physician or 
dentist in an institution maintained primarily for 
treatment and care of patients with disorders other than 
tuberculosis or mental diseases and which is licensed or 
formally approved as a hospital by an officially 
designated state standard-setting authority and is 
qualified to participate under title XVIII of the Social 
Security Act, or is determined currently to meet the 
requirements for such participation; and which has in 
effect a hospital utilization review plan applicable to 
all patients who receive medical assistance under title 
XIX of the Act. 

b. Outpatient hospital services. 11 0utpatient hospital 
services 11 are those preventive, diagnostic, therapeutic, 
rehabilitative, or palliative items or services furnished 
by or under the direction of a physician or dentist to an 
outpatient by an institution which is licensed or formally 
approved as a hospital by an officially designated state 
standard-setting authority and is qualified to participate 
under title XVIII of the Social Security Act, or is 
determined currently to meet the requirements for such 
participation. 
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c. Other laboratory and x-ray services. 11 0ther laboratory 
and x-ray services 11 means professional and technical 
laboratory and radiological services ordered by a 
physician or other licensed practitioner of the healing 
arts within the scope of the physician's or practitioner's 
practice as defined by state law, and provided to a 
patient by, or under the direction of, a physician or 
licensed practitioner, in an office or similar facility 
other than a hospital outpatient department or a clinic, 
and provided to a patient by a laboratory that is 
qualified to participate under title XVIII of the Social 
Security Act, or is determined currently to meet the 
requirements for such participation. 

d. Skilled nursing home services (other than services in an 
institution for mental diseases) for individuals twenty­
one years of age or older. 11 Skilled nursing home 
services .. means those items and services furnished by a 
licensed and otherwise eligible skilled nursing home or 
swing-bed hospital maintained primarily for the care and 
treatment of inpatients with disorders other than mental 
diseases which are provided under the direction of a 
physician or other licensed practitioner of the healing 
arts within the scope of the physician's or practitioner's 
practice as defined by state law. 

e. Intermediate nursing care (other than services in an 
institution for mental diseases). 11 lntermediate nursing 
care 11 means those items and services furnished by a 
currently licensed intermediate care facility or swing-bed 
hospital maintained for the care and treatment of 
inpatients with disorders other than mental diseases which 
are provided under the direction of a physician or other 
licensed practitioner of the healing arts within the scope 
of the physician's or practitioner's practice as defined 
by state law. 

f. Early and periodic screening and diagnosis of individuals 
under twenty-one years of age, and treatment of conditions 
found. Early and periodic screening and diagnosis of 
individuals under the age of twenty-one who are eligible 
under the plan to ascertain their physical or mental 
defects, and health care, treatment, and other measures to 
correct or ameliorate defects and chronic conditions 
discovered thereby. Federal financial participation is 
available for any item of medical or remedial care and 
services included under this subsection for individuals 
under the age of twenty-one. Such care and services may 
be provided under the plan to individuals under the age of 
twenty-one, even if such care and services are not 
provided, or are provided in lesser amount, duration, or 
scope to individuals twenty-one years of age or older. 
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g. Physician's services, whether furnished in the office, the 
patient's home, a hospital, a skilled nursing home, or 
e 1 sewhere. "Physician's services" are those services 
provided, within the scope of practice of the physician's 
profession as defined by state law, by or under the 
personal supervision of an individual licensed under state 
law to practice medicine or osteopathy. 

h. Medical care and any other type of remedial care 
recognized under state law, furnished by licensed 
practitioners within the scope of their practice as 
defined by state law. This term means any medical or 
remedial care or services other than physicians' services, 
provided within the scope of practice as defined by state 
law, by an individual licensed as a practitioner under 
state law. 

i. Home health care services. "Home health care services" in 
addition to the services of physicians, dentists, physical 
therapists, and other services and items available to 
patients in their homes and described elsewhere in these 
definitions, are any of the following items and services 
when they are provided on recommendation of a licensed 
physician to a· patient in the patient's place of 
residence, but not including as a residence a hospital or 
a skilled nursing home: 

(1) Intermittent or part-time nursing services furnished 
by a home health agency. 

(2) Intermittent or part-time nursing services of a 
professional registered nurse or a licensed practical 
nurse when under the direction of the patient's 
physician, when no home health agency is available to 
provide nursing services. 

(3) Medical supplies, equipment, and appliances 
recommended by the physician as required in the care 
of the patient and suitable for use in the home. 

(4) Services of a home health aide who is an individual 
assigned to give personal care services to a patient 
in accordance with the plan of treatment outlined for 
the patient by the attending physician and the home 
health agency which assigns a professional registered 
nurse to provide continuing supervision of .the aide 
on the aide's assignment. "Home health agency" means 
a public or private agency or organization, or a 
subdivision of such an agency or organization, which 
is qualified to participate as a home health agency 
under title XVIII of the Social Security Act, or is 
determined currently to meet the requirements for 
such participation. 
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j. Private duty nursing services. 11 Private duty nursing 
services .. are nursing services provided by a professional 
registered nurse or a licensed practical nurse, under the 
general direction of the patient•s physician, to a patient 
in the patient•s own home or extended care facility when 
the patient requires individual and continuous care beyond 
that available from a visiting nurse or that routinely 
provided by the nursing staff of the hospital, nursing 
home, or extended care facility. 

k. Dental services. 11 Dental services 11 are any diagnostic, 
preventive, or corrective procedures administered by or 
under the supervision of a dentist in the practice of the 
dentist•s profession and not excluded from coverage. Such 
services include treatment of the teeth and associated 
structures of the oral cavity, and of disease, injury, or 
impairment which may affect the oral or general health of 
the individual. 11 Dentist 11 means a person licensed to 
practice dentistry or dental surgery. Any procedure 
related to the preparation of 11 fixed bridgework .. which 
involves the use of crowns and bridgework materials in 
concert with one another, but not including single crowns, 
is excluded from coverage unless a prior treatment 
authorization request, submitted by the attending dentist 
and approved by the department•s dental consultant, 
describes a condition or combination of conditions which 
render the use of dentures impracticable or which may be 
more economically ameliorated by fixed bridgework than by 
dentures. 

1. Physical therapy and related services. 11 Physical therapy 
and related services .. means physical therapy, occupational 
therapy, and services for individuals with speech, 
hearing, and language disorders, and the use of such 
supplies and equipment as are necessary. 

(1) 11 Physical therapy 11 means those services prescribed by 
a physician and provided to a patient by or under the 
supervision of a qualified physical therapist. A 
qualified physical therapist is a graduate of a 
progr~m of physical therapy approved by the council 
on medical education of the American medical 
association in collaboration with the American 
physical therapy association, or its equivalent, and 
where applicable, is licensed by the state. 

(2) 11 0ccupational therapy 11 means those services 
prescribed by a physician and provided to a patient 
and given by or under the supervision of a qualified 
occupational therapist. A qualified occupational 
therapist is registered by the American occupational 
therapy association or is a graduate of a program in 
occupational therapy approved by the council on 
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medical education of the American medical association 
and is engaged in the required supplemental clinical 
experience prerequisite to registration by the 
American occupational therapy association. 

(3) "Services for individuals with speech, hearing, and 
language disorders" are those diagnostic, screening, 
preventive, or corrective services provided by or 
under the supervision of a speech pathologist or 
audiologist in the practice of the pathologist•s or 
audiologist•s profession for which a patient is 
referred by a physician. A speech pathologist or 
audiologist is one who has been granted the 
certificate of clinical competence in the American 
speech and hearing association, or who has completed 
the equivalent educational requirements and work 
experience necessary for such a certificate, or who 
has completed the academic program and is in the 
process of accumulating the necessary supervised work 
experience required to qualify for such a 
certificate. 

m. Prescribed drugs, prosthetic devices, and dentures where a 
request is submitted by the attending dentist and granted 
prior approval by the department's dental consultant; and 
eyeglasses prescribed by a physician skilled in diseases 
of the eye or by an optometrist, whichever the individual 
may select. 

(1) "Prescribed drugs" are any simple or compounded 
substance or mixture of substances prescribed as such 
or in other acceptable dosage forms for the cure, 
mitigation, or prevention of disease, or for health 
maintenance, by a physician or other licensed 
practitioner of the healing arts within the scope of 
the physician•s or practitioner's professional 
practice as defined and limited by federal and state 
law. With respect to "prescribed drugs 11 federal 
financial participation is available in expenditures 
for drugs dispensed by licensed pharmacists and 
licensed authorized practitioners in accordance with 
North Dakota Century Code chapter 43-17. When 
dispensing, the practitioner must do so on the 
practitioner's written prescription and maintain 
records thereof. 

(2) "Dentures 11 means artificial structures prescribed by 
a dentist to replace a full or partial set of teeth 
and made by, or according to the directions of, a 
dentist. The term does not mean those artificial 
structures, commonly referred to as 11 fixed 
bridgework", which involve the use of crowns and 
bridgework materials in concert with one another. 
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(3) "Prosthetic devices 11 means replacement, corrective, 
or supportive devices prescribed for a patient by a 
physician or other licensed practitioner of the 
healing arts within the scope of the physician•s or 
practitioner•s practice as defined by state law for 
the purpose of artificially replacing a missing 
portion of the body, or to prevent or correct 
physical deformity or malfunction, or to support a 
weak or deformed portion of the body. 

(4) "Eyeglasses" are lenses, including frames when 
necessary, and other aids to vision prescribed by a 
physician skilled in diseases of the eye, or by an 
optometrist, whichever the patient may select, to aid 
or improve vision. 

n. Other diagnostic, screening, preventive, and 
rehabilitative services. 

(1) "Diagnostic services" other than those for which 
provision is made elsewhere in these definitions, 
include any medical procedures or supplies 
recommended for a patient by the patient•s physician 
or· other licensed practitioner of the healing arts 
within the scope of the physician•s or practitioner•s 
practice as defined by state law, as necessary to 
enable the physician or practitioner to identify the 
existence, nature, or extent of illness, injury, or 
other health deviation in the patient. 

(2) "Screening services" consist of the use of 
standardized tests performed under medical direction 
in the mass examination of a designated population to 
detect the existence of one or more particular 
diseases or health deviations or to identify suspects 
for more definitive studies. 

(3) "Preventive services 11 are those provided by a 
physician or other licensed practitioner of the 
healing arts, within the scope of the physician•s or 
practitioner•s practice as defined by state law, to 
prevent illness, disease, disability, and other 
health deviations or their progression, prolong life, 
and promote physical and mental health and 
efficiency. 

(4) 11 Rehabilitative services 11 in addition to those for 
which provision is made elsewhere in these 
definitions, include any medical remedial items or 
services prescribed for a patient by the patient•s 
physician or other licensed practitioner of the 
healing arts, within the scope of the physician•s or 
practitioner•s practice as defined by state law, for 
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the purpose of maximum reduction of physical or 
mental disability and restoration of the patient to 
the patient•s best possible functional level. 

o. Care and services in a certified mental institution for 
individuals under twenty-one years of age or sixty-five 
years of age or over. 

p. Any other medical care and any other type of remedial care 
recognized under state law, specified by the secretary. 
This term includes;-8~~-~s-Ae~-t~~~tea-te; the following 
items: 

(1) Transportation, including expenses for transportation 
and other related travel expenses, necessary to 
securing medical examinations or treatment when 
determined by the agency to be necessary in the 
individual case. UtPavet--eM~eAsesll-ape-aef~Aea-te 
~Aet~ae-tAe-eest-ef-tPaAs~ePtat~eA-feP-tAe-~Ae~v~a~at 
ey--a~B~taAee;--~aM~eaB;--ee~eA--eapp~eP;--ep--etReP 
a~~Pe~P~ate-~aAst-tAe--eest--ef--e~ts~ae--~eats--aAa 
teag~Ag--eA--Pe~~e--te;-wA~+e-Peee~v~Ag-~a~ea+-eaPe; 
aAa-Pet~PA~Ag-fpe~-a-~a~ea+-Pese~Peet-aAe--tAe--eest 
ef--aA--atteAaaAt--~ay-~Ae+~ae-tPaAs~ePtat~eA;-~a+s; 
+eag~A§;-aRa-sataPy-ef-iRe-atieRaaRt;-eMee~t-tAat--Re 
sataPy--~ay-ee-~a~a-a-~e~eeP-ef-tAe-~at~eAt!s-fa~~ty~ 

(2) Family planning services, including drugs, supplies, 
and devices, when such services are under the 
supervision of a physician. There will be freedom 
from coercion or pressure of mind and conscience and 
freedom of choice of method, so that individuals can 
choose in accordance with the dictates of their 
consciences. 

(3) Whole blood, including items and services required in 
collection, storage, and administration, when it has 
been recommended by a physician and when it is not 
available to the patient from other sources. 

(4) Skilled nursing home services, as defined in 
subdivision d, provided to patients under twenty-one 
years of age. 

(5} Emergency hospital services which are necessary to 
prevent the death or serious impairment of the health 
of the individual and which, because of the threat to 
the life or health of the individual, necessitate the 
use of the most accessible hospital available which 
is equipped to furnish such services, even though the 
hospital does not currently meet the conditions for 
participation under title XVIII of the Social 
Security Act, or definitions of inpatient or 
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outpatient hospital services set 
subdivisions a and b. 

forth in 

2. The following limitations exist with respect to medical and 
remedial care and services covered or provided under the 
medical assistance program. 

a. Coverage will not be extended and payment will not be made 
for diet remedies prescribed for eligible recipients. 

b. Coverage will not be extended and payment will not be made 
for alcoholic beverages prescribed for eligible 
recipients. 

c. Coverage will not be extended and payment will not be made 
for orthodontia prescribed for eligible recipients, except 
for orthodontia necessary to correct serious functional 
problems. 

d. Coverage and payment for eye examinations and eyeglasses 
for eligible recipients shall be limited to examinations 
and eyeglass replacements necessitated because of visual 
impairment. Coverage and payment for eyeglass frames is 
available for a reasonable number of frames, and in a 
reasonable amount, not to exceed limits set by the 
department. The department shall make available to all 
practitioners dispensing eyeglass frames, and to anyone 
else who may make inquiry, information concerning 
established limits. No coverage exists, and no payment 
will be made, for eyeglass frames which exceed the limits. 

e. Coverage and payment for home health care services and 
private duty nursing services must be limited to a monthly 
amount determined by taking the monthly charge, to the 
medical assistance program, for the most intensive level 
of nursing care in the most expensive nursing home in the 
state and subtracting therefrom the cost, in that month, 
of all medical and remedial services furnished to the 
recipient (except physician services and prescribed 
drugs). For the purposes of determining this limit, 
remedial services include, but are not limited to, home 
and community-based services, service payments to the 
elderly and disabled, homemaker and home health aide 
services, and rehabilitative services, regardless of the 
source of payment for such services. This limit may be 
exceeded, in unusual and complex cases, if the provider 
has submitted a prior treatment authorization request 
describing each medical and remedial service to be 
received by the recipient, stating the cost of that 
service, describing the medical necessity for the 
provision of the home health care services or private duty 
nursing services, and explaining why less costly 
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alternative treatment will not afford necessary medical 
care; and has had the request approved. 

f. Coverage and payment for transportation services is 
limited in accordance with sections 75-02-02-13.1 and 
75-02-02-13.2. 

g. SeveFage-aA8-13a,Ymefl~-feF-!3AYS~e~aR.!.s-sePv~ees-f~:~FR~sl:!eei-~R 
~l:!e-!3AYS~e~afi.!.s-eff~ee-aPe-s~:~e~ee~-~e-a-ee!3aymefl~--ef--twe 
SSttaPS---feF---eael:!--eff~ee--V~S~~--I:ifltess--~Ae--mea~ea~a 
Pee~!3~eflt-Peee~v~FI§-tl:!e-sepv~eef 

tlt--t~ves---~A--a--RI:iPS~FI§--fae~t~ty;--~A~eFmea~ate--eaPe 
fae~t~ty--feP--tl:!e--meRtatty--Fetapaea;---tl:!e---state 
l:!es!3~~at;-eP-tl:!e-ARAe-6aPtseR-sel:!eet-l:!es!3~tatt 

t2t--Reee~ves-sw~Ag-sea-sePv~ees-~A-a-l:!es!3~tatt 

t3t--Has-Ret-Peael:!ea-tl:!e-age-ef-tweAty-eAe-yeaPst 

t4t--tS-!3Fe§Rafltt 

t6t--ts--eRt~ttea--te--l:!ave--a--13eFt~eR-ef-tl:!e-ees~-ef-tl:!e 
v~s~t-!3a~a-feF-sy-mea~eaPet 

t6t--Re~l:i~Pes-emeP§eRey-seFv~eest-eF 

t7t--Reee~ves--fam~+Y--13taRA~R§-seFv~ees-a~:~F~R§-tRe-v~s~t~ 
Repealed effective January 1. 1997. 

h. Coverage will not be extended and payment will not be made 
for any abortion except when necessary to save the life of 
the mother or when the pregnancy is the result of an act 
of rape or incest. 

3. Remedial services provided by residential facilities such as 
licensed homes for the aged and infirm, licensed foster care 
homes or facilities, and specialized facilities are not 
covered services but expenses incurred in securing such 
services must be deducted from countable income in determining 
financial eligibility. For the purposes of this chapter, 
11 remedial services 11 means those services, provided in the 
above-identified facilities, which produce the maximum 
reduction of physical or mental disability and restoration of 
a recipient to the recipient's best possible functional level. 

4. The department may refuse payment for any covered service or 
procedure for which a prior treatment authorization request is 
required but not secured, but shall consider making payment if 
the vendor demonstrates that the failure to secure the 
required prior treatment authorization request was the result 
of oversight and the vendor has not failed to secure a 
required prior treatment authorization request within the 
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twelve months prior to the month in which the services or 
procedures were furnished. 

5. A vendor of medical services which provides a covered service 
but fails to receive payment due to the operation of 
subsection 4, and which attempts to collect from the eligible 
recipient or the eligible recipient•s responsible relatives 
any amounts which would have been paid by the department but 
for the operation of subsection 4, has by so doing breached 
the agreement referred to in subsection 4 of section 
75-02-02-10. 

6. a. Effective January 1, 1994, and for so long thereafter as 
the single state agency may have in effect a waiver 
(issued pursuant to 42 U.S.C. 1396n(b)(1)) of requirements 
imposed pursuant to 42 U.S.C. chapter 7, subchapter XIX, 
no payment may be made, except as provided in this 
subsection, for otherwise covered services provided to 
otherwise eligible recipients: 

(1) Who are required by this subsection to select, or 
have selected on their behalf, a primary care 
physician, but who have not selected, or have not had 
selected on their behalf, a primary care physician; 
or 

(2) By a provider who is not the primary care physician 
selected by or on behalf of the recipient or who has 
not received a referral of such a recipient from the 
primary care physician. 

b. A primary care physician must be selected by or on behalf 
of the members of a medical assistance unit which 
includes: 

(1) Persons who are receiving cash assistance payments 
through aid to families with dependent children. 

(2) Persons who are deemed to be recipients of aid to 
families with dependent children, including: 

(a) Persons denied an aid to families with dependent 
children payment solely because the amount would 
be less than ten dollars; 

(b) Persons whose aid to families with dependent 
children payments are reduced to zero by reason 
of recovery of overpayment of aid to families 
with dependent children funds; and 

(c) Families who were receiving aid to families with 
dependent children cash assistance payments in 
at least three of the six months immediately 
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preceding the month in which they became 
ineligible as a result (wholly or partly) of the 
collection or increased collection of child or 
spousal support and are deemed to be recipients 
of aid to families with dependent children, and 
continue eligible for medicaid for four calendar 
months following the month for which the final 
cash payment was made. 

(3) Families that received aid to families with dependent 
children payments in at least three of the six months 
immediately preceding the month in which the family 
became ineligible for aid to families with dependent 
children solely because of increased hours of, or 
income from, employment of the caretaker relative; or 
which became ineligible for aid to families with 
dependent children solely because a member of the 
family lost one of the time-limited aid to families 
with dependent children earned income disregards (the 
thirty dollar earned income disregard and the 
disregard of one-third of earned income). 

(4) Pregnant women whose pregnancy has been medically 
verified and who would be eligible for an aid to 
families with dependent children cash payment on the 
basis of the income and asset requirements of the 
state-approved aid to families with dependent 
children plan. 

(5) Children born to eligible pregnant women who have 
applied for and been found eligible for medicaid on 
or before the day of the child's birth, for sixty 
days after the day of the child's birth and for the 
remaining days of the month in which the sixtieth day 
fa 11 s. 

(6) Persons who are members of families who would be 
eligible for aid to families with dependent children 
if that program did not limit, under 42 U.S.C. 
607(b)(2)(B)(i), the number of months with respect to 
which a family receives such aid. 

(7) All individuals under age twenty-one who are not 
receiving aid to families with dependent children, 
but whose income and assets are at or below the aid 
to families with dependent children program limits. 

(8) Eligible caretaker relatives and individuals under 
age twenty-one in aid to families with dependent 
chi 1 dren fami 1 i es who do not meet financial or 
certain technical aid to families with dependent 
children requirements (i.e., work requirements) for a 
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cash payment, but meet medically needy income and 
asset standards. 

(9) All individuals under the age of twenty-one who 
qualify for and require medical services on the basis 
of insufficient income and assets, but who do not 
qualify as categorically needy, including children in 
stepparent families who are ineligible for aid to 
families with dependent children, but not including 
children in foster care. 

(10) Pregnant women whose pregnancy has been medically 
verified and who, except for income and assets; would 
be eligible as categorically needy. 

(11) Pregnant women whose pregnancy has been medically 
verified and who qualify on the basis of financial 
eligibility. 

(12) Eligible pregnant women who applied for medicaid 
during pregnancy, and for whom recipient liability 
for the month was met no later than on the date each 
pregnancy ends, continue to be eligible, as though 
pregnant, for sixty days after the day each pregnancy 
ends, and for the remaining days of the month in 
which the sixtieth day falls. 

(13) Pregnant women whose pregnancy has been medically 
verified and who meet the nonfinancial and asset 
requirements of the medicaid program and whose family 
income is at or below one hundred thirty-three 
percent of the poverty level. 

(14) Eligible pregnant women who applied for medicaid 
during pregnancy who continue to be eligible, as 
though pregnant, for sixty days after the day each 
pregnancy ends, and for the remaining days of the 
month in which the sixtieth day falls. 

(15) Children under the age of six who meet the 
nonfinancial and asset requirements of the medicaid 
program and whose family income is at or below one 
hundred thirty-three percent of the poverty level. 

(16) Children, age six or older, born after September 30, 
1983, who meet the nonfinancial and asset 
requirements of the medicaid program and whose family 
income is at or below one hundred percent of the 
poverty level. 

c. Physicians practicing in the following specialties, 
practices, or locations may be selected as primary care 
physicians: 
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(1) Family practice; 

(2) Internal medicine; 

(3) Obstetrics; 

(4) Pediatrics; 

(5) Osteopathy; 

(6) General practice; 

(7) Physicians employed at rural health clinics; 

(8) Physicians employed at federally qualified health 
centers; and 

(9) Physicians employed at Indian health clinics. 

d. A recipient identified in subdivision b need not select, 
or have selected on the recipient•s behalf, a primary care 
physician if: 

(1) Aged, blind, or disabled; 

(2) The period for which benefits are sought is prior to 
the date of application; 

(3) Despite diligent effort, the recipient is unable to 
find a physician willing to act as primary care 
physician; 

(4) Receiving foster care or subsidized adoption 
benefits; or 

(5) Receiving home and community-based services. 

e. Payment may be made for the following medically necessary 
covered services whether or not provided by, or upon 
referral from, a primary care physician: 

(1) Certified family nurse practitioner services; 

(2) Certified pediatric nurse practitioner services; 

(3) Early and periodic screening of recipients under 
twenty-one years of age; 

(4) Family planning services; 

(5) Certified nurse midwife services; 

(6) Podiatric services; 
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(7) Optometric services; 

(8) Chiropractic services; 

(9) Clinic services; 

(10) Dental services; 

(11) Intermediate care facility services for the mentally 
retarded; 

(12) Emergency services; 

(13) Transportation services; 

(14) Case management services; 

(15) Home and community-based services; 

(16) Nursing facility services; 

(17) Prescribed drugs; 

(18) Phychiatric services; 

(19) Ophthalmic services; 

(20) Obstetrical services; and 

(21) Psychological services. 

f. A primary care physician must be selected for each 
recipient. 

g. Primary care physicians may not be changed more often than 
once every six months without good cause. Good cause for 
changing primary care physicians less than six months 
after a previous selection of a primary care physician 
exists if: 

(1) The recipient relocates; 

(2) Significant changes in the recipient•s health require 
the selection of a primary care physician with a 
different specialty; 

(3) The primary care physician relocates or is 
reassigned; 

(4) The selected physician refuses to act as a primary 
care physician or refuses to continue to act as a 
primary care physician; or 
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(5) The department, or its agents, determine, in the 
exercise of sound discretion, that a change of 
primary care physician is necessary. 

History: Amended effective September 1, 1978; September 2, 1988; 
February 1, 1981; November 1, 1983; May 1, 1986; November 1, 1986; 
November 1, 1987; January 1, 1991; July 1, 1993; January 1, 1994; 
July 1, 1996; January 1. 1997. 
General Authority: NDCC 58-24.1-84 
law Implemented: NDCC 58-24.1-84; 42 USC 1396n(b)(1); 42 CFR 431.53, 
42 CFR 431.118, 42 CFR 435.1889, 42 CFR Part 448, 42 CFR Part 441, 
subparts A, B, & D 

75-82-82-89.1. Cost sharing. 

1. Copayroents provided for in this section may be imposed unless: 

a. The recipient receiving the service: 

(1) 

(2) 

Lives in a nursing facility, intermediate care 
facility for the mentally retarded. or the state 
hospital; 

Receives swing bed services in a hospital; 

(3) Has not reached the age of twenty-one years; 

(4) Is pregnant; or 

(5) Is entitled to have a portion of the cost of the 
visit paid for by medicare; or 

b. The service is: 

(1) Emergency room services; or 

(2) Family planning services. 

2. Copayments are: 

a. Fifty dollars for each inpatient hospital admission except 
admissions to hospitals paid as psychiatric, 
rehabilitative. or long-term hospitals; 

b. Three dollars for the first monthly nonemergency 
outpatient visit to a hospital except visits to hospitals 
paid as psychiatric, rehabilitative, or long-term 
hospitals; 

c. Three dollars for each nonemergency service provided in a 
hospital emergency room; 
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d. Two dollars for each physician visit; 

e. Two dollars for each office visit to a rural health clinic 
or federally qualified health center; 

f. One dollar for each chiropractic visit; and 

g. Two dollars for each preventive dental office visit. 

H;story: Effective January 1, 1997. 
General Author;ty: NDCC 50-24.1-04 
law Implemented: NDCC 50-24.1-04 

75-02-02-09.2. Limitations on inpatient rehabilitation. No 
payment will be made for inpatient rehabilitation services provided to a 
recipient age twenty-one or older, in a distinct part unit of a 
hospital, except for the first thirty days of each admission. 

H;story: Effective January 1, 1997. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: NDCC 50-24.1-04 

75-82-82-18. L;m;tat;ons on inpatient psychiatric services. 

1. tAe--~a~ea+--aAa-Fe~a~a+-eaFe-aAa-seFv~ees-ffiaae-ava~+ae+e-te 
aAy-eategeF~ea++y-Aeeay-~Aa~v~a~a+--~Ae+~aea--~AaeF--tAe--~+aA 
w~++-Aet-ee-+ess-~A-affie~At;-a~Fat~eA;-eF-see~e-tAaA-tAese-ffiaae 
ava~+ae+e-te-etAeF--~Aa~v~a~a+s--~Aet~aea--~AaeF--tAe--~FegFaffi 
Inpatient psychiatric services for individuals under age 
twenty-one must be provided: 

a. Under the direction of a physician; 

b. By a psychiatric facility, or an inpatient program in a 
psychiatric facility, which is accredited by the joint 
commission on accreditation of health care organizations; 
and 

c. Before the individual reaches age twenty-one, or, if the 
individual was receiving inpatient psychiatric services 
immediately before reaching age twenty-one, before the 
earlier of: 

(1) The date the individual no longer requires inpatient 
psychiatric services; or 

(2) The date the individual reaches age twenty-two. 

2. tAe-~a~ea+-aAa-Fe~a~a+-eaFe-aAa-seFv~ees-ffiaae-ava~+ae+e-te-a 
gFe~~;-~~e~;-e~tAeF-tAe-eategeF~ea++y-Aeeay-eF--tAe--~a~ea++y 
Aeeay;--w~++--ee--e~~a+-~A-affiB~At;-a~Fat~eA;-aAa-see~e-feF-a++ 

555 



~Ra~v~a~ats-w~~R~R-~Re-gFe~~;-w~~R-~Re-eMee~~~eR-s~ee~f~ea--~R 
s~esee~~eR--i A psychiatric facility or program providing 
inpatient psychiatric services to individuals under age 
twenty-one must: 

a. Except as provided in subdivision c, obtain a 
certification of need from an independent review team 
qualified under subsection 3 prior to admitting an 
individual who is eligible for medical assistance; 

b. Obtain a certification of need from a team responsible for 
developing a plan of care under 42 CFR 441.156 for an 
individual who applies for medical assistance while in the 
facility or program covering any period for which claims 
are made; or 

c. Obtain a certification of need from a team responsible for 
developing a plan of care under 42 CFR 441.156 for an 
emergency admission or an individual, within fourteen days 
after the admission, covering any period prior to the 
certification for which claims are made. 

3. tRe--~a~eat--ass~s~aRee--a~v~s~eA--ef-~Re-ae~aF~~R~-ef-R~~A 
seFv~ees-w~++-se-Fes~eRs~e+e-feF-a++-~~~+~~a~~eA-Fev~ew--~+aRs 
aAa-ae~~v~~~es-~R-~Re-~Fe§Faffi 

a. An independent review team must: 

(1) Be composed of individuals who have no business or 
personal relationship with the inpatient psychiatric 
facility or program requesting a certification of 
need; 

(2) Include a physician; 

(3) Have competence in diagnosis and treatment of mental 
illness; and 

(4) Have adequate knowledge of the situation of the 
individual for whom the certification of need is 
requested. 

b. Before issuing a certification of need, an independent 
review team must use professional judgment and standards 
approved by the department and consistent with the 
requirements of 42 CFR part 441, subpart D, to 
demonstrate: 

(1) Ambulatory care resources available in the community 
do not meet the treatment needs of the individual; 
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(2) Proper treatment of the individual's psychiatric 
condition requires services on an inpatient basis 
under the direction of a physician; and 

(3) The requested services can reasonably be expected to 
improve the individual's condition or prevent further 
regression so services may no longer be needed. 

4. ~ee--stF~et~Fes--aFe--eestgAee--te--eAttst--~aFttet~atteA-ef-a 
s~ffteteAt-A~~eeF-ef-~FevteeFs-ef-seFvtees-tA-tRe--~Fe§Fa~--se 
tRat--ett§te+e--~eFseAs--eaA--Feeetve--tRe--~etea+--eaFe--aAe 
seFvtees-tAet~eee-tA-tRe-~taA-at-+east-te-tRe-exteAt-tRese-aFe 
avat+ae+e--te--tRe--geAeFat-~e~~+atteA~--PaymeAts-wt++-ee-~aee 
eAty-te-ffieetea+-veAeeFs-wRe-st§A--agFeeffieAts--wttR--tRe--state 
~ASeF-WRtER-tRe-veAeeF-a§Fees-tet 

a~--Aeee~t--as-~aYffieAt-tA-f~tt;-tRe-a~e~Ats-~ate-tA-aeeeFeaAee 
wttR-tRe-~aymeAt-stF~et~Fes-ef-tRe-state~ 

a~--Kee~--s~eR--FeeeFes-as-aFe-AeeessaFy-f~tty-te-etsetese-tRe 
exteAt-ef-tRe-seFvtees-~Fevteee-te--tAetvte~a+s--FeeetvtA§ 
asststaAee-~AeeF-tRe-state-~taA~ 

e~--~~FAtSR~-tRe-state-ageAey-wttR-S~ER-tAfe~atteA;-Fe§aFStA§ 
aAy-~aymeAts-e+at~ee-ey-s~eR--~eFseA--eF--tAsttt~tteA--feF 
~FevtetAg--seFvtees--~AeeF--tRe--state--~taA;-as-tRe-state 
ageAey-~y-fFe~-tt~e-te-tt~-Fe~~est No payment will be 
made for inpatient psychiatric services provided to 
recipients, other than those described in subsecti on 1, in 
a distinct part unit of a hospital except for the first 
twenty-one days of each admission. 

H;story: Amended effective January 1, 1997. 
General Author;ty: NDCC 50-24.1-04 
Law Implemented: NDCC 50-24.1-04; 42-b~R-43t~t97;--42-b~R-PaFt-447; 
42-b~R-PaFt-466 42 CFR Part 441, subpart D 
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CHAPTER 75-82-82.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-02.1, Eligibility for Medicaid, include an amendment to Section 
75-02-02.1-05(4)(d), concerning medical assistance coverage to children. 
These amendments conform these rules to section,30 of 1995 House Bill 
No. 1050, Session Laws Chapter 246, which created North Dakota Century 
Code Section 50-24.1-02.6. 

75-82-82.1-85. Covered groups. Within the limits of legislative 
appropriation, four broad coverage groups are included under the 
medicaid program. Within each coverage group, one or more aid 
categories is established. These coverage groups do not define 
eligibility for medicaid benefits. Any person who is within a coverage 
group must also demonstrate that all other eligibility criteria are met. 

1. Categorically needy groups include: 

a. Persons who are receiving cash assistance payments through 
aid to families with dependent children. 

b. Persons who are deemed to be recipients of aid to families 
with dependent children including: 

(1) Individuals denied an aid to families with dependent 
children payment solely because the amount would be 
less than ten dollars; 

(2) Individuals whose aid to families with dependent 
children payments are reduced to zero by reason of 
recovery of overpayment of aid to families with 
dependent children funds; 

(3) Families who were receiving aid to families with 
dependent children cash assistance payments in at 
least three of the six months immediately preceding 
the month in which they became ineligible as a result 
(wholly or partly) of the collection or increased 
collection of child or spousal support and are deemed 
to be recipients of aid to families with dependent 
children, and continue eligible for medicaid for four 
calendar months following the month for which the 
final cash payment was made; 

(4) Children for whom adoption assistance maintenance 
payments are made under title IV-E; 

(5) Children for whom foster care maintenance payments 
are made under title IV-E; 
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{6) Children who are living in North Dakota and are 
receiving title IV-E adoption assistance payments 
from another state; and 

{7) Children in a foster care placement in North Dakota 
and receiving a title IV-E foster care payment from 
another state. 

c. Families which received aid to families with dependent 
children payments in at least three of the six months 
immediately preceding the month in which the family became 
ineligible for aid to families with dependent children 
solely because of increased hours of, or income from, 
employment of the caretaker relative; or which became 
ineligible for aid to families with dependent children 
solely because a member of the family lost one of the 
time-limited aid to families with dependent children 
earned income disregards {the thirty dollar earned income 
disregard and the disregard of one-third of earned 
income). 

d. Pregnant women whose pregnancy has been medically verified 
and who would be eligible for an aid to families with 
dependent children cash payment on the basis of the income 
and asset requirements of the state-approved aid to 
families with dependent children plan. 

e. Eligible pregnant women who applied for medicaid during 
pregnancy continue to be eligible, as though they were 
pregnant, for sixty days after the day each pregnancy 
ends, and for the remaining days of the month in which the 
sixtieth day falls. 

f. Children born to eligible pregnant women who have applied 
for and been found eligible for medicaid on or before the 
day of the child•s birth, for sixty days after the day of 
the child•s birth and for the remaining days of the month 
in which the sixtieth day falls. 

g. Aged, blind, or disabled individuals who are receiving 
supplemental security income payments or who appear on the 
state data exchange as zero payment as a result of 
supplemental security income•s recovery of an overpayment 
or who are suspended because the individuals do not have a 
protective payee, provided . that the more restrictive 
medicaid criteria is met. 

h. Individuals who meet the more restrictive requirements of 
the medicaid program and qualify for supplemental security 
income benefits under section 1619{a) or 1619{b) of the 
Act [42 U.S.C. 1382h{a) or 1382h{b)]. 
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i. Essential spouses of, or persons essential to, individuals 
who received benefits, in December 1973 under the state•s 
approved plan for title XVI of the Social Security Act 
(repealed), who were grandfathered into the supplemental 
security income program and-who have continuously received 
benefits under the supplemental security income program 
and the medicaid program since the inception of the 
supplemental security income program, but only if the 
essential spouse of, or person essential to, the 
individual continues to reside with the individual. 

j. Members of families who would be eligible for aid to 
families with dependent children if that program did not 
limit, under 42 U.S.C. 607(b)(2)(B)(i), the number of 
months with respect to which a family receives such aid. 

2. Optional categorically needy groups include: 

a. All individuals under age twenty-one who are not receiving 
aid to families with dependent children, but whose income 
and assets are at or below the aid to families with 
dependent children program limits. 

b. All individuals under age twenty-one who are residing in 
adoptive homes and who have been determined under the 
state-subsidized adoption program to be eligible as 
provided in state law and in accordance with the 
requirements of the department. 

c. All individuals under age twenty-one who qualify on the 
basis of financial eligibility for medicaid and who are 
residing in foster homes or private child care 
institutions licensed or approved by the department, 
irrespective of financial arrangements, including children 
in a 11 free 11 foster home placement. 

3. Medically needy groups include: 

a. Eligible caretaker relatives and individuals under age 
twenty-one in aid to families with dependent children 
families who do not meet financial or certain technical 
aid to families with dependent children requirements 
(i.e., work requirements) for a cash payment, but meet 
medically needy income and asset standards. 

b. All individuals under the age of twenty-one who qualify 
for and require medical services on the basis of 
insufficient income and assets, but who do not qualify as 
categorically needy, including children in stepparent 
families who are ineligible for aid to families with 
dependent children or children in non-IV-E foster care. 
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c. Pregnant women whose pregnancy has been medically verified 
and who, except for income and assets, would be eligible 
as categorically needy. 

d. Pregnant women whose pregnancy has been medically verified 
and who qualify on the basis of financial eligibility. 

e. Eligible pregnant women who applied for medicaid during 
pregnancy, and for whom recipient liability for the month 
was met no later than on the date each pregnancy ends, 
continue to be eligible, as though pregnant, for sixty 
days after the day each pregnancy ends, and for the 
remaining days of the month in which the sixtieth day 
fa 11 s. 

f. Aged, blind, or disabled individuals who would be eligible 
for supplemental security income benefits or certain state 
supplemental payments, but who have not applied for cash 
assistance or have sufficient income or assets to meet 
their maintenance needs. 

g. Individuals under age twenty-one (who have been certified 
as needing the service) or age sixty-five and over in the 
state hospital who qualify on the basis of financial 
e l i gi bil i ty. 

4. Poverty level groups include: 

a. Pregnant women whose pregnancy has been medically verified 
and who meet the nonfinancial and asset requirements of 
the medicaid program and whose family income is at or 
below one hundred thirty-three percent of the poverty 
level. 

b. Eligible pregnant women who applied for medicaid during 
their pregnancy who continue to be eligible for sixty days 
after the day each pregnancy ends, and for the remaining 
days of the month in which the sixtieth day falls. 

c. Children under the age of six who meet the nonfinancial 
and asset .requirements of the medicaid program and whose 
family income is at or below one hundred thirty-three 
percent of the poverty level. 

d. Children, age six or older, eeFA-afteF-Se~teffiBeF-39;-±983 
who have not reached age eighteen, who meet the 
nonfinancial and asset requirements of the medicaid 
program and whose family income is at or below one hundred 
percent of the poverty level. 

e. Qualified medicare beneficiaries are aged, blind, or 
disabled individuals who are entitled to medicare part A 
benefits, meet the medically needy nonfinancial criteria, 
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have assets no greater than twice the supplemental 
security income resource standards, and have income at or 
below one hundred percent of the poverty level. 

f. Qualified disabled and working individuals are individuals 
entitled to enroll in medicare part A under section 1818a 
of the Social Security Act [42 U.S.C. 1395i-2(a)], have 
income no greater than two hundred percent of the federal 
poverty level, have assets no greater than twice the 
supplemental security income resource standard, and are 
not eligible for medicaid under any other provision. The 
supplemental security income program income and asset 
methodologies must be used and none of the more 
restrictive 209b criteria may be applied. 

g. Special low-income medicare beneficiaries are aged, blind, 
or disabled individuals who are entitled to medicare 
part A benefits, meet the medically needy nonfinancial 
criteria, have assets no greater than twice the 
supplemental security income resource standards, and have 
income above one hundred percent of the poverty level, but 
not in excess of one hundred ten percent of the poverty 
level until January 1, 1995, and thereafter, not in excess 
of one hundred twenty percent of the poverty level. 

H;story: Effective December 1, 1991; amended effective December 1, 
1991; July 1, 1993; January 1, 1994; January 1, 1997. 
General Author;ty: NDCC 50-06-16, 50-24.1-04 
law Implemented: NDCC 50-24.1-02 

562 



CHAPTER 75-92-19 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-10, Aid to Vulnerable Aged, Blind, and Disabled Persons, include 
an amendment to Section 75-02-10-01, concerning definitions; a new 
Sect ion 74-02-10-06.1, concerning adaptive assessment services; and an 
amendment to Section 75-02-10-10, concerning county admin i stration. 

These amendments update several definitions used in the AVABD program. 
They also describe the individuals who are eligible for adaptive 
assessment services. Finally, they remove language that governed 
det erminations of the county share of program costs for the period from 
August 1, 1995, through December 31, 1995. 

75-92-19-91. Definitions. For purposes of this chapter, un less 
the context requires otherwise: 

1. 11 Assisted living 11 means an environment where a person lives i n 
an apartment-like unit and receives services on a 
twenty-four~hour basis to accommodate that person ' s needs and 
abilities to maintain as much independence as possible. 

2. 11 Basic care facility 11 means a facility defined in North Dakota 
Century Code section 23-09.3-01, which i s not owned or 
operated by the state. 

3. 11 Congregate housing 11 means housing shared by two or more 
persons not related to each other which is not provided in an 
institution. 

4. 11 Countab l e income II ~fiEtl::leles-aAy-~FIEeltle-at-tl:!e-elhJ3eSat -ef-afl 
aJ3J3t~eaRt;-Fee~J3~eRt;-eP-PesJ3eFts~e+e-Fe+at~vet-aFty-~Fteeffie-w~tl:! 
FeSJ3eet--te--wl:!~el:!--aFt--aJ3J3t~eaAt;--Fee~J3~eA'£;--eF-PesJ3eAs~e+e 
Fetat~ve-l:!as-a-+egat-~AteFest-~Ft--a--+~~l::l~elateel--sl::lffi--aAel--tl:!e 
+ega+--ae~+~ty--te--ffiake--tl:!e--SI::Iffi--ava~+as+e--feF--si::IJ3J3eFt-eF 
ffia~AteAaFteet--eF--aAy--~Aeeffie--aFt--aJ3J3t~eaFtt;--Fee~J3~eRt;---eF 
FeSJ3eFts~e+e-Fetat~ve-l:!as-tl:!e-+awfl::lt-J3eweF-te-ffiake-ava~+ae+e-eF 
te-ea~::~se-te-ee-ffiaele-ava~+ae+e~--It-~Retl::leles--aFty--~Ftee~t~e--tl:!at 
we~::~+el-ee-aJ3J3t~eei-~Ft-eleteFffi~A~FI§-et~§~e~+~ty-feF-eeAef~ts-1::1AeleF 
el:!aJ3teF-76-Q2-Q2~±;-aAel-a+se-~Aetl::leles-aAy-aAFII::I~t~es;-J3eFts~eFts; 
Fet~Fe~t~eFtt;--aFtel--el~sae~+~ty-eeFtef~ts-te-wl:!~el:!-aA-aJ3J3t~eaFtt-eF 
Fee~J3~eAt-ffiay-ee-eFtt~t+eei-~AEtl::lei~A§-veteFaFt!s-eeffil3eAsat~eFt-aFtel 
J3eAs~eAs--ef--aFty--tyJ3e;--e+el--age--si::IFV~veFs;--aFtel-el~sae~+~ty 
~ASI::IFaAee--eeFtef~tst---Fa~tFeaei---Fet~Fe~t~eFtt---eeFtef~tst---aRel 
1::1Aeffi13t8YitleA'£-eeffi13eFtsat~eA~ means gross income reduced by: 

a. The cost of guardianship or conservatorship fees actually 
charged, but no more than five percent of month ly gross· 
income; 
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b. The cost of the medicare premium, but only if the person 
is ineligible for medicare cost-sharing benefits described 
in subdivision a of subsection 19 of section 75-82-82.1-81 
as a qualified medicare beneficiary or a special 
low-income medicare beneficiary; 

c. Court-ordered child support payments actually paid on 
behalf of a minor child who is not a member of the 
person 1 S medicaid unit; and 

d. For persons receiving benefits provided under subsection 1 
or 2 of section 75-82-18-82: 

(1) In the month the person enters the facility, the 
medically needy income level for a family of the size 
of the family in which the person was a member at the 
beginning of the month; and 

(2) Sixty-five dollars plus one-half of the remaining 
monthly gross earned income. 

5. 11 County agency 11 means the county social service board. 

6. 11 Department 11 means the department of human services. 

7. 11 Gross income 11 includes any income at the disposal of an 
applicant, recipient, or responsible relative; any income with 
respect to which an applicant, recipient, or responsible 
relative has a legal interest in a liquidated sum and the 
legal ability to make the sum available for support or 
maintenance; or any income an applicant, recipient, or 
responsible relative has the lawful power to make available or 
to cause to be made available. It includes any income that 
would be applied in determining eligibility for benefits under 
chapter 75-82-82.1; any income, except occasional small gifts, 
that would be disregarded in determining eligibility for 
benefits under chapter 75-82-82.1; annuities, pensions, 
retirement, and disability benefits to which an applicant or 
recipient, or spouse of an applicant or recipient, may be 
entitled including veteran 1 S compensation and pensions of any 
type, old-age survivors, and disability insurance benefits; 
railroad retirement benefits; and unemployment compensation. 

8. 11 Institution 11 means an establishment that makes available some 
treatment or services beyond food or shelter to four or more 
persons who are not related to the proprietor. 

s~ 9. 11 Living independently 11 includes living in congregate housing. 
The term does not include living. in an institution. 

9~ 18. 11 Necessary benefits 11 means those benefits: 

a. Provided under this chapter; 
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b. Identified by the department 
direction and supervision 
appropriate to meet the 
recipient; and 

(or a county agency under the 
of the department) as 

needs of an applicant or 

c. Which, when provided in coordination and conjunction with 
benefits available from any other source, represent the 
means least costly to the department of meeting the needs 
of the applicant or recipient. 

19':' 11. 11 Qua 1 i fi ed service provi der 11 means a county agency or 
independent contractor who agFees~ 

a. Agrees to meet standards for services and operations 
established by the department':'i 

b. Has in effect a current provider agreement with the 
department; and 

c. Has not been subject to loss of provider status under 
chapter 75-02-05 or section 75-03-23-08. 

lh 12. 11 Remedial care 11 means services that produce the maximum 
reduction of an eligible beneficiary •s physical or mental 
disability and the restoration of an eligible beneficiary to 
the beneficiary•s best possible functional level. 

13. 11 Total income 11 means countable income. 

History: Effective May 1, 1995; amended effective January 1. 1997. 
General Authority: NDCC 50-06-15, 50-24.5-02(8) 
Law Implemented: NDCC 50-24.5 

75-02-10-06.1. Adaptive assessment services. Adaptive assessment 
services are available to a person receiving services under section 
75-02-10-02, except subsection 1 or 2. only if the person: 

1. Is eighteen years of age or older; 

2. Seeks to .enhance independence and functional capabilities 
resulting in a direct benefit of increased performance of 
personal cares and routine household tasks; and 

3. Agrees to comply with recommendations of an interdisciplinary 
team regarding the use of adaptive devices. equipment. or 
modifications to the person•s surroundings. 

History: Effective January 1. 1997. 
General Authority: NDCC 50-06-16, 50-24.5-02(8) 
Law Implemented: NDCC 50-24.5 
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75-82-18-18. County administration. 

1. Except as provided in subsection 2, the county agency of the 
county where the applicant or recipient is living must be 
responsible for the administration of the program with respect 
to that applicant or recipient. 

2. When a recipient moves from one county to another, the county 
agency in the outgoing county continues to be responsible for 
the administration of the program with respect to that 
recipient until the last day of the month after the month in 
which the recipient moved to the incoming county. 

3. Each county's share of the total of all counties' shares of 
the cost of basic care supplementation under North Dakota 
Century Code chapter 50-24.5 must be determined, as of June 
first of each year, for purposes of the next calendar year, to 
be equal to one-fifth of the total of that county's proportion 
of the North Dakota totals of all the following factors: 

a. The population of persons age sixty-five and older, as 
derived from the latest population estimates available 
from the United States bureau of the census; 

b. The total taxable valuation of property subject to the 
general property tax, as derived from the table of values 
for taxable valuation for each county in the most recent 
report of property valuations available from the office of 
the state tax commissioner; 

c. The total number of aged, blind, and disabled recipients 
of medicaid benefits as derived from records of the 
department for the preceding calendar year; 

d. The county per capita income for each county, as derived 
from compilations of the United States department of 
commerce, bureau of economic analysis, multiplied times 
the total population of each county, as derived from the 
latest population estimates available from the United 
States bureau of the census; and 

e. The total average number of occupied basic care beds, in 
facilities for which rates are set pursuant to North 
Dakota Century Code section 50-06-14.3 or subsection 3 of 
North Dakota Century Code section 50-24.5-02, in the 
preceding calendar year, as derived from compiled reports 
of the department of health for each reported bed, 
multiplied times the reasonable daily rate for the basic 
care facility providing that bed, as determined by the 
department of human . services pursuant to North Dakota 
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Century Code section 50-06-14.3 or subsection 3 of North 
Dakota Century Code section 50-24.5-02, and in effect on 
the preceding December thirty-first, multiplied times 
three hundred sixty-five. 

4~--~aeh•-ee~AiyLs--shaFe--ef-ihe-ieiat-ef-att-ee~AitesL-shaFes-ef 
ihe-eesi-ef-easte--eaFe--s~~~teMeAiaiteA--~AaeF--NeFih--9akeia 
SeAi~Fy-Seae-eha~ieF-59-24~5;-feF-seFvtees-~Fevtaea-a~FtAg-ihe 
~eFtea-eegtAAtAg-A~g~si-1;-1995;-aAa-eAatAg-QeeeffiSeF-31;-1995; 
tSt 

a~--Aaaffis---9~2493-~eFeeAit 

e~--BaFAes---1~9637-~eFeeAit 

f~--BeWffiaA---9~3495-~eFeeAit 

g~--B~Fke---1~4411-~eFeeAit 

h~--B~Ftetgh---19~9574-~eFeeAit 

t~--sass---7~6497-~eFeeAit 

j~--savatteF---9~7948-~eFeeAit 

k~--etekey---1~4695-~eFeeAit 

t~--etvtae---1~7785-~eFeeAit 

ffi~--Q~AA---9~5135-~eFeeAit 

A~--~aay---9~4251-~eFeeAit 

e~--~~As---9~9132-~ePeeAit 

~~--FesteP---9~4964-~eFeeAtt 

~~--SetaeA-Vattey---9~3553-~ePeeAtt 

F~--SPaAa-FePks---7~3561-~eFeeAit 

t~--SFtggs---9~3162-~eFeeAtt 

~~--HetitA§eF---9~3971-~eFeeAit 
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v~--K;eee~---9~2863-~e~eeAi~ 

w~--~aHe~~e---2~4393-~e~eeRi~ 

x~--~egaR---1~9355-~e~eeRi~ 

y~--HeHeR~y---9~8156-~e~eeRi~ 

!~·-MetRiesh---9~5962-~e~eeRi~ 

aa~·-MeKeR!te---1~9526-~e~eeRi~ 

ea~·-MeteaR··-1~6511·~e~eeRi~ 

ae~·-Me~ieR·--2~8818-~e~eeRi~ 

ee~·-Me~Ri~at~---9~1169-~e~eeAi~ 

ff~·-Ne~seR---9~6915-,e~eeRit 

gg~--9~tve~---e~1991-~ePeeRit 

hh~·-P~tRa---4~4845-~~eeRtt 

tt~·-PtePee---3~8949-~ePeeRtt 

33~·-RaMsey---1~8323-~ePeeRt~ 

kk~·-RaRs~--9~6385-,epeeRtt 

~~~--ReRvt~~e---9~6123-~e~eeRtt 

MM~·-Rteh~aAa---2~2331-~~eeRtt 

AA~·-Re~ette---9~9241-,ePeeRtt 

ee~·-Sa~eAt·--9~4112-~PeeAtt 

''~·-ShePtdaA---9~8281-,ePEeAtt 

~~~·-Steux---9~2349-pePeeAtt 

~P~··S'e~---9~9821-~PeeAtt 

ssr··StaPk-··1r99S8-,ePeeAtt 

ttr--Stee~e-··9T2331-~PeeAtt 

~~r-·Stuts~A-·-9r9988-~PeeAtt 

vvr--leWAeP··-9r4999-,ePeeAtt 
wwr--l~a;~~---9~8684-~epeeRtt 

xxr--Wa,sh--·2r9191-~ePeeRt~ 

yyr--WaP8·--6r6444-pePeeRit 

!!r--We~h--·lr96S8-~ePeeR1t·aA8 

aaar--w;,~;a.s---3r93S9-~ePeeAtr 

History: Effective January 1, 1996; amended effective January 1, 1997. 
General Authority: NOCC 59·96·15, 59·24.5-62(8) 
Law IIIIPletaented: NOCC 56-24.5 
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CHAPTER 75-94-96 

AGENCY SYNOPSIS: Proposed amendments to North Dakota Administrative 
Code Chapter 75-04-06 Eligibility for Mental Retardation-Developmental 
Disabilities Case Management Services. 

A public hearing was conducted on April 15, 1996, in Bismarck, 
concerning proposed amendments to North Dakota Administrative Code 
Chapter 75-04-06, Eligibility for Mental Retardation-Developmental 
Disabilities Case Management Services. The proposed chapter addresses 
eligibility criteria for mental retardation-developmental disability 
case management services now that ARC v. Olsen is resolved and class 
membership no longer exists. 

Written comments were received from two commentors within the comment 
period. Two comments were received at the public hearing. 

The proposed amendments set forth the eligibility criteria for adult 
clients if they have a diagnosis of mental retardation severe enough to 
constitute a developmental disability, a diagnosis of mental retardation 
and may benefit from treatment and services, or have another condition 
other than mental illness so severe as to constitute a developmental 
disability and may benefit from treatment and services (North Dakota 
Administrative Code Section 75-04-06-02.1.). Services eligibility for 
children aged birth through age two are based on other distinct criteria 
that is not fundamentally altered by amendment (North Dakota 
Administrative Code Section 75-04-06-04). 

75-94-96-91. Principles of eligibility. 

1. The process of determining wAetAeF--a--~eFseA--sAe~+a an 
individual's eligibility to receive seFv~ees---eeeFa~Aatea 

. tAFe~§A mental retardation-developmental disabilities case 
management services involves the recognition of several 
criteria and an understanding of expected outcomes as each 
criterion is applied. Professional judgment is a~~Fe~F~ate+y 
applied to aAsweF-twe-~~est~eAst determine the applicability 
of the provision of mental retardation-developmental 
disability case management services in accordance with chapter 
75-05-06. 

a~--WAetAeF--a--~eFseA--~s--a--e+ass--~e~eF--aAa;--tAeFefeFe; 
eAt~t+ea-te-~eAta+-FetaFaat~eA-aeve+e~~eAta+--a~saa~+~t~es 
ease-~Aage~eAt-seFv~eest-aAa 

a~--WRetAeF----a----~eFS8A----~s----a~~F8~F~ate---feF---~eAtat 
FetaFaat~eA-aeve+e~~eAta+--a~saa~+~t~es--ease---~Aage~eAt 
seFv~ees-eveA-tRe~gA-Aet-a-e+ass-~e~aeF~ 

2. ~Aese--~~est~eAs The following criteria must be used as the 
frame of reference for a team of at least three professionals 
in the human service center, led by the developmental 
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disabilities program administrator or the administrator•s 
designee, for the determination of wRetReF-a-~eFseR-sAe~te-ae 
seFvee-tAFe~§A--seFv~ees--eeeFe~Ratee--ay--a an individual •s 
eligibility for mental retardation-developmental disabilities 
case maRa§eF management services. ~eF--~~F~eses--ef--tA~s 
eAa~teF;-~tAe-team~-FefeFs-te-s~eA-a-team~ 

History: Effective July 1, 1991; amended effective January 1, 1997. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-01.2-02, 50-06-05.3 

75-94-96-92. Criteria for service eligibility - Class member. 

1~--lRe--eFeeF--ef--tRe--feeeFat--e~stF~et-ee~Ft-~R-Assee~at~eR-ef 
RetaFeee-b~t~~eRs-v~-S~RReF-makes-a-s~ee~f~e-§Fe~~-ef--~eFseRs 
w~tR--e~saa~t~t~es--et~§~Bte--feF-seFv~ees~--lAese-~eFseAs-aFe 
~memaeFs-ef-tAe-~ta~Rt~ff-etass~~--lRe-team!s-~R~t~a+-task--~s 
te-eeteFffi~Re-wAetReF-tRe-a~~t~eaRt-feF-seFv~ees-~s-a-memaeF-ef 
tAe-~ta~Rt~ff-e+ass~--lRe--teFms--~meffiBeFs--ef--tRe--~ta~Rt~ff 
e+ass~--eF--~e+ass-meffiBeFs~-FefeF-te-tRe-e+ass-ef-~eFseRs-wRe; 
as-ef-Se~temaeF-26;-1989;-aRe-at--aRy--t~me--s~ese~~eRt;--Rave 
aeeR--9F--ffiay--eeeeme-FeS~SeRts-ef-tRe-eevete~ffieRtat-€eRteF-at 
6FafteR;-NeFtR-9aketa;-aRe-saR-RaveR;-teeatee--AeaF--9~Rse~tR; 
NeFtR---9aketa~---lR~s--taR§~a§e--eFeates;--~R--effeet;--tRFee 
se~aFate-§Fe~~st 

a~--lRese---~eFseRs---wRe;--as--ef--Se~temaeF-26;--1989;--weFe 
Fes~eeRts-ef-tRe-eeve+e~meRta+-eeRteF-eF-saR-RaveR~ 

a~--lAese--~eFS9RS--WR9;--s~ese~~eRt--te--Se~temaeF-26;--1989; 
aeeame-Fes~eeRts-ef-eeve+e~meRta+-eeRteF-eF-saR-RaveR~ 

e~--lRese-~eFseRs-wRe;-s~ese~~eRt-te-Se~teffiBeF-26;-1989;-we~+e 
Rave-eeeeme-Fes~eeRts-ef-tRe-eevete~meRta+-eeRteF--eF--saR 
RaveR--weFe--~t-Ret-feF-tRe-eeffiffi~R~ty-a+teFRat~ves-eFeatee 
eF-eM~aReee-as-a-Fes~+t-ef-tR~s-+~t~§at~eR~ 

2~--btass-meffiBeFsR~~-feF-s~ee~v~s~eRs-a-aRe-e-ef-s~aseet~eR-1-w~tt 
ee-eeteFm~Ree-ey-FefeFeRee-te-fae~t~ty-FeeeFaS~--lRe-teaffi-ffi~St 
~se---Feee§R~lee---eva+~at~eR--eF~teF~a--te--~eeRt~fy--~eFseRs 
et~§~e+e-feF-seFv~ees--~ReeF--s~ee~v~s~eR-e--ef--s~aseet~eR-1~ 
lRe--ee~Ft--Ras--et~ffi~Ratee--~eFseRs--w~tR-a-se+e-eeRe~t~eR-ef 
meRtat-~ttRess-fFeffi-tR~S--§F9~~~---fR--eeteFffi~R~R§--WRetReF--a 
~eFseR-we~+e-Rave-eeeR-seFvee-ey-tRe-eeve+e~meRta+-eeRteF-aRe; 
eeRse~~eAtty;-~s-et~§~Bte-~ReeF-s~ee~v~s~eR-e-ef-s~eseet~eR-1; 
tRe-fettew~R§-eF~teF~a-m~st-ee-mett 

a~--lAe--~eFseR--m~st--Rave--a-e~a§Res~s-ef-meRtat-FetaFeat~eR 
wR~eR-~s--se--seveFe--as--te--eeRst~t~te--a--eeve+e~meRtat 
e~sae~t~ty~-eF 
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e~--tAe--~ePS8R--~~st-Aave-a-ee~tRatteR-ef-eeRSttteAS;-8Ae-ef 
wAteA-~~st-ee--aAy--tevet--ef--~Ata+--PetaPeatteA;--WAteA 
tegetAeP--aPe--se--sevepe-as-te-eeAsttt~te-a-eevete~~eAtat 
etsa8tttty~ 

3~--A--eta§Aests--ef--tAe--eeAettteA-ef-~eRtat-PetaPeatteA-~~st-ee 
~aee--ey--aA---a~~Pe~Ptatety---tteeAsee---~pefessteAat---~stA§ 
8ta§A8Stte--ePttePta--aeee~tee--ey--tAe--A~PteaA--~syeAtatPte 
asseetatteA~ 

4~--Bete~tAatteA--ef--wAetAeP-tAe-~aRtfestatteA-ef-tAe-eeAettteAs 
ts-se-sevePe-as-te-eeAsttt~te-a-aevete~~eAtat-atsaet+tty--~~st 
ee--eeAe--tA--aeeePSaAee--wttA-tAe-aeftAttteA-ef-eevete~~eAtat 
atsa8tttty-tR-NePtA-9aketa-SeAt~Py-Seee-seetteA-2S-9±~2-B±~ 

S~--ff--tAe--tea~--aeteP~tAes--tAat-tAe-~ePS8A-Pe~~esttA§-SePvtees 
~eets-tAe--ePttePta--ef--s~eetvtsteA-e--ef--s~eseetteR-±;--tAe 
~epseA---ts---ett§t8te--feP--~eAtat--PetaPeatteA-eevete~~Rta+ 
etsa8tttttes-ease--~aAa§e~eRt--sePvtees~ Repealed effective 
January 1, 1997. 

History: ~ffeettve-d~ty-±;-±99±~ 
General Authority: N9SS-2S-B±~2-±8;-S9-96-±6 
Law Implemented: NBSS-2S-B±~2-92;-S9-96-BS~3 

75-04-06-02.1. Criteria for service eligibility. 

1. An individual is eligible for mental retardation-developmental 
disabilities case management services if the individual has a 
diagnosis of mental retardation which is severe enough to 
constitute a developmental disability. 

a. A diagnosis of the condition of mental retardation must be 
made by an appropriately licensed professional using 
diagnostic criteria accepted by the American psychiatric 
association. 

b. Determination of whether the manifestation of the 
condition is severe enough to constitute a developmental 
disabil.ity must be done in accordance with the definition 
of developmental disability in North Dakota Century Code 
section 25-01.2-01. 

2. An individual is eligible for mental retardation-developmental 
disabilities case management services if the individual has a 
condition of mental retardation, diagnosed by an appropriately 
licensed professional using diagnostic criteria accepted by 
the American psychiatric association, which is not severe 
enough to constitute a developmental disability, and the 
individual must be able to benefit from treatment and services 
purchased through the developmental disability division on 
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behalf of an individual who meets the criteria of 
subsection 1. 

3. An individual is eligible for mental retardation-developmental 
disabilities case management services if the individual has a 
condition, other than mental illness, severe enough to 
constitute a developmental disability, which results in 
impairment of general intellectual functioning or adaptive 
behavior similar to that of an individual with the condition 
of mental retardation, and the individual must be able to 
benefit from services and intervention techniques which are so 
closely related to those applied to an individual with the 
condition of mental retardation that provision is appropriate. 
Determination of eligibility for individuals described in this 
subsection requires the application of professional judgment 
in a two-step process: 

a. The team must first determine whether the condition is 
severe enough to constitute a developmental disability. 
North Dakota Century Code section 25-01.2-01 must be 
applied in order to determine if a developmental 
disability is present. The presence of a developmental 
disability does not establish eligibility for services 
through the mental retardation-developmental disabilities 
case management services system, but does require the team 
to consider all assessment data and apply professional 
judgment in the second step. 

b. The team must then determine whether services can be 
provided to an individual determined to have a condition, 
other than mental illness, severe enough to constitute a 
developmental disability. The team must have a thorough 
knowledge of the condition and service needs of the 
applicant, as well as a thorough knowledge of services 
that would be appropriate through the developmental 
disabilities system. When considering if mental 
retardation-developmental disabilities case management is 
appropriate, the team must consider factors, including: 

(1) Whether the individual would meet criteria 
appropriately used to determine the need for services 
in an intermediate care facility for the mentally 
retarded. 

(2) Whether appropriate services are available in the 
existing developmental disabilities service delivery 
system. 

(3) Whether a service, which uses intervention techniques 
designed to apply to an individual with mental 
retardation, delivered by staff trained specifically 
in the field of mental retardation, would benefit the 
individual. 
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(4) Whether a service, designed for an individual with 
the condition of mental retardation, could be 
furnished to the individual without any significant 
detriment to the individual or others receiving the 
service. 

c. If the team concludes, through the application of 
professional judgment, that an individual's needs can be 
met through specific services purchased by the department 
for individuals who meet the criteria of subsection 1, a 
mental retardation-developmental disabilities case manager 
may be assigned. Services may be provided, subject to the 
limits of legislative appropriation. New services need 
not be developed on behalf of the individual. 

History: Effective January 1, 1997. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-01.2-02, 50-06-05.3 

75-64-96-93. Criteria for service eligibility - Applicants who 
are not members of the plaintiff class. 

1~--A--~eFseA--wRe--~s--Aet--a--etass--~~eeF--~ay-ee-et~§~Bte-feF 
seFv~ees--wR~ER--tRe--ee~aFt~eAt;--tRFe~gR--tRe--eevete~~eAtat 
e~sa8~t~t~es--e~v~s~eA;--~~F€Rases--eA-BeRatf-ef-~eFS8AS-wReSe · 
Aeees-aFe-s~~~taF-te-tRese-ef-etass-~~eeFs~---s~eR--a--~eFseA 
~~Stf 

a~--~ave--a--eeAe~t~eA--ef-ffieAtat-FetaFeat~eA;-e~agAesee-ey-aA 
a~~Fe~F~atety--t~EeAsee--~Fefess~eAat---~s~Ag---e~agAest~e 
EF~teF~a-aeee~tee-ey-tRe-A~F~EaA-~syeR~atF~e-assee~at~eA; 
wR~ER-~s-Aet-se-seveFe-as-te--eeAst~t~te--a--eevete~~Atat 
e~sa8~t~ty;--B~t--8e--a8te--te--8eAef~t-fFe~-tFeat~eAt-aAS 
seFv~eest-eF 

s~--~ave--a-eeAS~t~eA;-etReF-tRaA-~Atat-~ttAeSS;-se-seveFe-as 
te-eeAst~t~te-a-eevete~~Atat-e~sae~t~ty;-wR~ER-Fes~tts-~A 
~~a~~At-ef-geAeFat-~Atetteet~at-f~Aet~eA~Ag-eF-aea~t~ve 
eeRav~eF-s~~~taF-te-tRat-ef-ffieAtatty-FetaFeee-~eFseAs;-aAe 
~~st--8e--a8te--te--eeAef~t-fFe~-seFv~ees-aAe-~AteFveAt~eA 
teeRA~~~es-wR~ER-aFe-se-etesety-Fetatee-te--tRese--a~~t~ee 
te--~eFseAs--w~tR-tRe-eeAe~t~eA-ef-~Atat-FetaFeat~eA-tRat 
~Fevts~eA-~s-a~~Fe~F~ate~ 

2~--eete~~Aat~eA---ef---et~§~B~t~ty---feF--~eFseAs--eeseF~eee--~A 
s~ee~v~s~eA-8-ef--s~eseetteA-l--Fe~~~Fes--tRe--a~~t~eat~eA--ef 
~Fefess~eAat-j~e~At-~A-a-twe-ste~-~Feeessf 

a~--+Re--tea~-~~st-f~Fst-eete~~Ae-wRetReF-tRe-eeAe~t~eA-~s-se 
seveFe-as-te-eeAst~t~te-a-eevete~~eAtat-e~sa8~t~ty~--NeFtR 
9aketa--6eAt~Fy-6eee-seet~eA-26-Ql~2-Ql-~~st-ee-a~~t~ee-~A 
eFeeF--te--eete~~Ae--~f--a--eevete~~eAtat--e~sae~t~ty--~s 
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~FeseAt~---tAe-~FeseAee-ef-a-eeve+e~meAta+-e~sae~t~ty-eees 
Aet-estaet~SA-et~§~B~t~ty-feF-seFv~ees-tAFe~gA-tAe--meAtat 
FetaFeat~eA-eeve+e~meAta+---e~sae~t~t~es--ease--maAagemeAt 
system;--e~t--eees--Fe~~~Fe--tAe--team--te--eeAs~eeF---att 
assessmeAt--eata--aAe--a~~ty--~Fefess~eAat-j~egmeAt-~A-tAe 
seeeAe-ste~~ 

s~--tAe--team-m~st-Ae*t-eeteFm~Ae-wAetAeF-a~~Fe~F~ate-seFv~ees 
eaA--ee--~Fev~eee--te--a--~eFseA--eeteFm~Aee--te--Aave---a 
eeAe~t~eA;--etAeF--tAaA--meAta+--~ttAess;--se-seveFe-as-te 
eeAst~t~te-a-eeve+e~meAta+-e~sae~+~ty~--+Ae-team-m~st-Aave 
a-tAeFe~gA-kAew+eege-ef-tAe-eeAe~t~eA-aAe-seFv~ee-Aeees-ef 
tAe-a~~t~eaAt;-as-wett-as-a-tAeFe~gA-kAewteege-ef-seFv~ees 
tAat---we~+e--ee--a~~Fe~F~ate--tAFe~gA--tAe--eeve+e~meAta+ 
e~sae~t~t~es---system~----WAeA---€8AS~eeF~Ag---~f---meAtat 
FetaFeat~eA-eeve+e~meAta+--e~sae~+~t~es-ease-maAagemeAt-~s 
a~~Fe~F~ate;-tAe-team-m~st-eeAs~eeF-faeteFs;-~Aet~e~A§t 

{±~--WAetAeF--tAe-~eFseA-we~te-meet-eF~teF~a-a~~Fe~F~atety 
~see--te--eeteFm~Ae--tAe--Aeee--feF--seFv~ees--~A--aA 
~AteFmee~ate-eaFe-fae~+~ty-feF-tAe-meAtatty-FetaFeea~ 

{2~--WAetAeF--a~~Fe~F~ate--seFv~ees--aFe--ava~tae+e-~A-tAe 
e*~st~Ag-eeve+e~meAta+-e~sae~t~t~es-seFv~ee--ee+~veFy 
system~ 

{3~--WAetAeF-a-seFv~ee;-wA~eA-~ses-~AteFveAt~eA-teeAA~~~es 
ees~gAee-te-a~~ty-te-~eFS8AS-W~tA-meAtat-FetaFeat~eA; 
eet~YeFee--ey-staff-tFa~Aee-s~ee~f~eatty-~A-tAe-f~ete 
ef-meAtat-FetaFeat~eA;-we~+e-eeAef~t-tAe-~eFseA~ 

{4~--WAetAeF---a---seFv~ee;---ees~gAee--feF--tAe--meAtatty 
FetaFaea;-ee~+a-ee-f~FA~sAea-te--tAe--~eFseA--w~tAe~t 
aAy--s~gA~f~eaAt--eetF~meAt--te--tAe-~eFseA-eF-etAeFs 
Feee~v~Ag-tAe-seFv~ee~ 

3~--ff-tAe-team-eeAet~ees;-tAFe~gA-tAe-a~~t~eat~eA-ef-~Fefess~eAat 
j~egmeAt;-tAat-a--~eFseA!s--Aeees--eaA--ee--a~~Fe~F~ate+y--met 
tAFe~gA--s~ee~f~e--seFv~ees--~~FeAasee--ey--tAe-ee~aFtmeAt-feF 
e+ass-memeeFs;-a-meAtat-FetaFeat~eA-eeve+e~meAta+-a~sae~t~t~es 
ease-maAageF-may-ee-ass~gAee-te-eeeFS~Aate-seFv~ees~--SeFv~ees 
may--ee--~Fev~aee--s~ejeet--te--tAe--+~m~ts---ef---+eg~s+at~ve 
a~~Fe~F~at~eA~---New--seFv~ees-Aeee-Aet-ee-eeve+e~ee-eA-eeAatf 
ef-tAe-~Ae~v~e~a+~ Repealed effective January 1, 1997. 

History: Effeet~ve-d~ty-±;-±99±~ 
General Authority: N966-26-9±~2-±8;-69-96-±6 
Law Implemented: N966-26-9±~2-92;-69-96-96~3 

75-94-96-94. Criteria for service eligibility - Children birth 
through age two. 
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1. Service eligibility for children from birth through age two is 
based on distinct and separate criteria designed to enable 
preventive services to be delivered. Young children may have 
conditions which could result in substantial functional 
limitations if early and appropriate intervention is not 
provided. The collective professional judgment of the team 
must be exercised to determine whether the child is high risk 
or developmentally delayed, and if the child may need early 
intervention services. If a child, age from birth through age 
two, is either high risk or developmentally delayed, Ae-eF-sAe 
the child may be included on the caseload of a mental 
retardation-developmental disabilities case manager and 
considered for those services designed to meet specific needs. 
Eligibility for continued service inclusion through mental 
retardation-developmental disabilities case management must be 
redetermined by age three using criteria specified in seet~eAs 
7S-Q4-Q6-Q2-aAa-7S-Q4-Q6-Q3 section 75-04-06-02.1. 

2. For purposes of this section: 

a. 11 0evelopmentally delayed 11 means a child, age from birth 
through age two: 

(1) Who is performing twenty-five percent below age norms 
in two or more of the following areas: 

(a) Cognitive development; 

(b) Gross motor development; 

(c) Fine motor development; 

(d) Sensory processing (hearing, vision, haptic); 

(e) Communication 
receptive); 

development (expressive or 

(f) Social or emotional development; or 

(g) Adaptive development; or 

(2) Who is performing at fifty percent below age norms in 
one or more of the following areas: 

(a) Cognitive development; 

(b) Physical development, including vision and 
hearing; 

(c) Communication 
receptive); 

development (expressive and 

(d) Social or emotional development; or 

575 



(e) Adaptive development. 

b. "High risk" means a child, a§e from birth through age 
two: 

(1) Who, based on a diagnosed physical or mental 
condition, has a high probability of becoming 
developmentally delayed; or 

(2) Who, based on informed clinical opinion which is 
documented by qualitative and quantitative evaluation 
information, has a high probability of becoming 
developmentally delayed. 

History: Effective July 1, 1991; amended effective July 1, 1993i 
January 1, 1997. 
General Authority: NDCC 25-01.2-18, 50-06-16 
Law Implemented: NDCC 25-01.2-02, 50-06-05.3 
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FEBRUARY 1997 

CHAPTER 75-81-83 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-01-03, Appeals and Hearings, include an amendment to Section 
75-01-03-20, Appeals Concerning Determinations Affecting Nursing 
Facilities, concerning the application of appeals procedures to 
intermediate care facilities for the mentally retarded as well as 
nursing facilities. 

The amendment to Section 75-01-03-20 replaces prior requirements with 
provisions derived from 42 CFR Section 431.153, 42 CFR Section 
488.438(e), and 42 CFR Section 448.404. The amended section applies to 
both nursing facilities and intermediate care facilities for the 
mentally retarded. As before, this section provides rules for appeals 
enforcement actions taken by the department. 

75-81-83-28. Appeals eeAeeFAtA§ procedures for determinations 
affecting participation of intermediate care facilities for the mentally 
retarded and certain nursing facilities in medicaid. 

1~--WAeAeveF---a--A~FStAg--faetttiy--a~~eats--a--eeetsteA--ey--tAe 
Se~aFi~Ai-Fe§aFStA§-iAe-SeAtat;-ie~tAaiteA;-8F-A8AFeAewat-ef 
the--faetttiyls-~FevteeF-agFeemeAi-~AeeF-the-meeteate-~FegFaM; 
the-ee~aFimeAt-shatt-~Fevtee-the-faetttiy-wtth-aA--e~~eFi~Atiy 
feF--aA--tAfeFMat--FeeeAsteeFaiteA--ef-the-eeetsteA-eefeFe-the 
effeettve-eate-ef-s~eh-eeetsteA~ 
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a~--WF~tteR-Ret~ee-te-tAe-fae~~~ty-ef-tAe-aeA~a+,-teFm~Rat~eR; 
eF-ReRFeRewa+-ef-tAe-~Fev~aeF-a§FeemeRt-aRa--tAe--f~Re~R§S 
~~eR--WA~€A--tAe--aeR~a~;--teFffi~Rat~eR;--8F--R8RFeRewa+-~s 
easeat 

s~--AR-e~~eFt~R~ty-feF-tAe-fae~+~ty-te-Fef~te;-~R-WF~t~R§;-tAe 
ae~aFtffieRt!s-f~RS~R§t-aRS 

e~--WF~tteA---aff~Fmat~eR---eF---FeveFsa+---ef---tAe---aeR~a+; 
teFm~Rat~eR;-eF--ReRFeRewa~--ef--tAe--fae~~~ty!s--~Fev~aeF 
agFeemeRt~ 

3~--ff;--afteF--tAe--~RfeFma~-eeRs~aeFat~eR;-tAe-fae~+~ty-~s-st~++ 
a~ssat~sf~ea-w~tA-tAe-ae~aFtffieRt!s-aee~s~eR;-tAe-fae~+~ty-may; 
w~tA~R---tA~Fty--aays,--a~~ea~--tAe--aeR~a+,--teFm~Rat~eR;--eF 
AeRFeAewa~-ef-tAe-fae~+~ty!s-~Fev~aeF--agFeemeRt~---AA--a~~ea~ 
w~++--Ret--ae+ay-eF-s~s~eRa-tAe-effeet~ve-aate-ef-tAe-~Fe~esea 
aet~eR-eeReeFA~A§-tAe-~Fev~aeF-a§FeemeAt~ 

4~~-~Ae--ae~aFtmeAt-sAa~~-eeRa~et-a-f~++-ev~aeAt~aFy-AeaF~R§-~F~eF 
te-aeteFm~A~Ag-~ts-aet~eA-eA-tAe-a~~ea~~--~Ae-f~~+-ev~aeRt~aFy 
AeaF~Ag-m~st-ee-eem~+etea-w~tA~R-eRe-A~AaFea-tweRty-aays-afteF 
tAe-effeet~ve-aate-ef-tAe-aet~eA-~A-~~est~eR~--~Ae--~Feeea~Fes 
feF-a-f~~~-ev~aeRt~aFy~AeaF~R§-m~st-~Ae+~aet 

a~--~~me+y-wF~tteA-Aet~ee-te-tAe-fae~~~ty-ef-tAe-eas~s-feF-tAe 
aee~s~eR-as-we++-as-e~se~eS~Fe-ef-tAe--ev~aeRee--eR--WA~eA 
tAe-aee~s~eR-was-maeet 

s~--AR--e~~eFt~R~ty-feF-tAe-fae~~~ty-eF-~ts-Fe~FeSeRtat~ves-te 
a~~eaF-eefeFe-a-AeaF~A§-eff~eeF-te-Fef~te--tAe--eas~s--feF 
tAe-eee~s~eRt 

e~--AA--e~~eFt~R~ty--feF--tAe--fae~~~ty--te--ee-Fe~FeseAtea-ey 
ee~Ase+-eF-aRetAeF-Fe~FeseAtat~vet 

a~--AA--e~~eFt~R~ty-feF-tRe-fae~+~ty-eF-~ts-Fe~FeSeAtat~ves-te 
ee-AeaFS-~A-~eFSSR;-te--ea~~--w~tAesses;--aAe--te--~FeSeAt 
eee~meAtaFy-ev~SeReet 

e~--AR--e~~eFt~A~ty-feF-tRe-fae~+~ty-eF-~ts-Fe~FeseAtat~ves-te 
eFess-eMam~Re-w~tRessest-aRa 

f~--A--wF~tteA--eee~s~eR--ey--tAe-ae~aFtmeRt-sett~A§-feFtA-tRe 
FeaseRs-feF-tAe-aee~s~eA-aRe-tAe-ev~eeRee-~~eR--wA~eA--tAe 
eee~S~8R-~S-BaSea~ 

S~--ff--tAe-ae~aFtffieAt!s-aet~eA-te-eeRy;-teFm~Rate;-eF-Aet-FeAew-a 
~Fev~aeF-a§FeemeAt-~s-easee-eA-tAe-faet-tAat-tAe-fae~~~ty--Ras 
eeeA--SeR~ee;--teFffi~Aatea;-eF-Aet-FeAewee-fep-~aFt~e~~at~eR-~R 
tAe-mea~eaFe-~Fe§Fam;-tAe-ae~aFtmeAt-sAa~+-aav~se-tAe-fae~+~ty 
tAat--tRe--fae~+~ty--~s--eRt~t~ea-te-tAe-Fev~ew-~Feeea~Fes-feF 
mea~eaFe-fae~+~t~es-set-feFtA-~A-42-bFR-498;-WA~eA-SAaf~-ee-~R 
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+~e~--ef--t~e--~Feeea~Fe--set--feFtR-~A-tR~s-seet~eA~--A-f~Aa+ 
aee~s~eA-eAteFeS--~ASeF--tRe--~ea~eaFe--Fev~ew--~FeeeS~Fes--~5 
e~AS~Ag--eA--tRe--ae~aFt~At--aAS-tRe-fae~+~ty-feF-~~F~eses-ef 
~ea~ea~a-~aFt~e~~at~eA~ 

1. a. This section sets forth the appeals procedures the 
department makes available: 

(1) To a nursing facility that is dissatisfied with the 
department 1 S finding of noncompliance that has 
resulted in an enforcement action under chapter 
75-02-05.2; or 

(2) To an intermediate care facility for the mentally 
retarded that is dissatisfied with the department 1 S 

finding of noncompliance with medicaid program 
requirements that has resulted in the denial of a 
provided agreement or the termination or nonrenewal 
of its provider agreement as a sanction imposed under 
paragraph 1 of subdivision a of subsection 2 of 
section 75-02-05-08. 

b. This section also sets forth the special rules that apply 
in particular circumstances, the limitations on the 
grounds for appeal, and the scope of review during a 
hearing. 

2. a. Except as provided in subdivision b, a facility is 
entitled to a full evidentiary hearing, as described in 
subsection 3, on any of the actions specified in 
subsection 1. 

b. A facility may not appeal: 

(1) The choice of sanction or remedy; 

(2) The state monitoring remedy; 

(3) The loss of approval for a nurse aide training 
program; or 

(4) The level of noncompliance found by the state survey 
agency except when a favorable decision would affect 
the amount of the civil money penalty imposed under 
section 75-02-05.2-02. 

3. The appealing facility is entitled: 

a. To appear before an impartial hearing officer to refute 
the finding of noncompliance upon which the department has 
based an action taken under subsection 1; 

b. To be represented by counsel or other representative; and 
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c. To be heard directly or through its representative, to 
call witnesses, and to provide documentary evidence. 

4. In appeals disputing the imposition of a civil money penalty: 

.a. The department's finding as to a nursing facility's level 
of noncompliance must be upheld unless it is clearly 
erroneous; and 

b. Upon a finding that a basis for imposing a civil money 
penalty exists, the appeal decision may not: 

(1) Set a penalty of zero or reduce a penalty to zero; 

(2) Review the exercise of discretion by the department 
to impose a civil money penalty; or 

(3) Consider any factors in reviewing the amount of the 
penalty other than the factors described in 
subsection 6 of section 75-02-05.2-04 and the 
facility's degree of culpability. For purposes of 
this paragraph, "culpability" includes neglect, 
indifference, or disregard for resident care, 
comfort, or safety. The absence of culpability is 
not a mitigating circumstance in reducing the amount 
of the penalty. 

5. An appeal may be perfected by mailing or delivering the 
information described in subdivisions a through c to the 
appeals supervisor. The mailed or delivered material must 
arrive at the office of the appeals supervisor on or before 
five p.m. on the sixtieth day after the date the appealing 
party is provided notice of an action appealable under 
subdivision a of subsection 1. The appeal request must 
include: 

a. A statement of each disputed deficiency and the reason or 
basis in fact for the dispute; 

b. The authority in statute or rule upon which the appealing 
party relies for each disputed item; and 

c. The name, address, and telephone number upon whom all 
notices regarding the appeal must be served. 

6. An appeal of a deficiency may not suspend or delay enforcement 
action except as provided in this section and chapter 
75-02-05.2. 

7. If an intermediate care facility for the mentally retarded 
requests a hearing concerning a finding of noncompliance with 
medicaid program requirements that has resulted in an action 
under paragraph 2 of subdivision a of subsection 1, the 
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evidentiary hearing must be completed within one hundred 
twenty days after the effective date of the action based on 
that finding. 

8. If a nursing facility requests a hearing on the denial or 
termination of its provider agreement, the request does not 
delay the denial or termination and the hearing decision need 
not be issued before the effective date of the denial or 
termination. 

History: Effective September 1, 1979; amended effective January 1, 
1984; February 1, 1995; February 1, 1997. 
General Authority: NDCC 28-32-02, 50-06-16 
Law Implemented: NDCC 50-06-05.1; 42 CFR 431.151, et seq. 
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CHAPTER 75-82-81.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-01.1, Aid to Families with Dependent Children, include an 
amendment to Section 75-02-01.1-15, Incapacity of a Parent, concerning 
the demonstration of incapacity of a parent for AFDC eligibility 
purposes. 

The amendments to Section 75-02-01.1-15 require the claimed incapacity 
to be supported by competent medical testimony and also require the 
department to consider the limited employment opportunities available to 
disabled individuals. These requirements have long been a part of 
federal regulations (45 CFR Section 233.90(c)(1)(iv)) and the 
department•s practices. The amendments also specify that the incapacity 
be such as to preclude earning a livelihood by a change of occupation or 
work location. 

75-82-81.1-15. Incapacity of a parent. 

1. A child, if otherwise eligible for aid to families with 
dependent children, is "deprived of parental support or care" 
when the child•s parent has a physical or mental defect.1. 
supported by current competent medical testimony, of such a 
debilitating nature as to reduce substantially or eliminate 
the parent•s capacity either to earn a livelihood or to 
discharge the parent•s responsibilities as a homemaker and 
provider of child care for a period of thirty days or more. 
In making a determination of capacity to earn a livelihood, 
the department shall take into account the limited employment 
opportunities of disabled parents. 

2. The incapacity must be such that it reduces substantially or 
eliminates employment in the parent•s usual occupation or 
another occupation to which the parent may be able to adapt: 
The fact that a parent may have to change occupation or work 
location does not establish incapacity or limited employment 
opportunities for a disabled parent. It does not matter 
whether a parent was employed or fulfilled the role of 
homemaker prior to the onset of the asserted incapacity. 
Incapacity is established either when the ~eFseA parent is 
unable to earn a livelihood or to act as a homemaker. A 
parent may also establish incapacity by demonstrating that the 
parent has reached age sixty-five. 

3. A determination that a parent is disabled or blind, made by 
the social security administration, constitutes adequate 
substantiation of incapacity for purposes of this section. 
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4. A parent continues to be incapacitated, for purposes of this 
section, if the incapacity is not reasonably subject to 
remediation, or if the parent makes reasonable progress 
towards remediation of the incapacity. For purposes of this 
section, .. reasonable progress towards remediation of the 
incapacity .. means cooperation with medical practitioners who 
prescribe a course of treatment intended to remediate or limit 
the effect of the incapacity, including physical therapy, 
counseling, use of prosthesis, drug therapy and weight loss, 
cooperation with vocational practitioners, cooperation wi th 
vocational and functional capacity evaluations, and reasonable 
progress in a course of training or education intended to 
qualify the parent to perform an occupation which, with that 
training or education, the parent would have the capacity to 
perform. 

5. A parent who engages in activities inconsistent with the 
claimed incapacity may be determined to not be incapacitated. 

6. The department may require a parent to demonstrate reasonable 
progress towards remediation of the incapacity, and may set 
reasonable deadlines for the demonstrations. 

History: Effective March 1, 1995; amended effective February 1, 1997. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 
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CHAPTER 75-82-82.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-02.1, Eligibility for Medicaid, include an amendment to section 
75-02-02.1-15, Incapacity of a Parent, concerning the demonstration of 
incapacity of a parent for Medicaid eligibility purposes. 

The amendments to section 75-02-02.1-15 require the claimed incapacity 
to be supported by competent medical testimony and also require the 
department to consider the limited employment opportunities available to 
disabled individuals. The amendments also specify that the incapacity 
be such as to preclude earning a livelihood by a change of occupation or 
work location. 

75-82-82.1-15. Incapacity of a parent. 

1. A child, if otherwise eligible for medicaid benefits, is 
"deprived of parenta 1 support or care" when the child • s parent 
has a physical or mental defect wA~EA-~s. supported by current 
competent medical testimony, of such a debilitating nature as 
to reduce substantially or eliminate A~s-eF-AeF the parent•s 
capacity either to earn a livelihood ~8Feaaw~AAeF} or to 
discharge A~s--eF--AeF the arent•s responsibilities as a 
homemaker and provider of child care AemeffiakeFt for a period 
of thirty days or more. In making a determination of capacity 
to earn a livelihood, the department takes into account the 
limited employment opportunities of disabled parents. 

2. ff---tAe--~Aea~ae~tatea--~aFeAt--~s--a--eFeaaw~AAeF;--tAe The 
incapacity must be such that it reduces substantially or 
eliminates employment in A~s--eF--AeF the parent•s usual 
occupation or another occupation to which Ae-eF-sAe the parent 
may be able to adapt. The fact that a BFeaaw~AAeF parent may 
have to change occupation or work location does not establish 
incapacity or limited employment opportunities for a disabled 
parent. It does not matter whether a parent was employed or 
fulfilled the role of homemaker prior to the onset of the 
asserted incapacity. Incapacity is established either when 
the parent is unable to earn a livelihood or to act as a 
homemaker. A 8Feaaw~AAeF parent may also establish incapacity 
by demonstrating that Ae--eF-sAe the parent has reached age 
sixty-five. 

3. ff--tAe--~Aea~ae~tatea--~aFeAt--~s-a-AeffieffiakeF;-tAe-~Aea~ae~ty 
ffi~st-ee-s~eA-tAat-~t-Fea~ees-s~estaAt~atty-eF--et~ffi~Aates--tAe 
~eFfeFffiaAee--ef--~s~at--Aeffieffiak~Ag-tasks-aAa-tAe-f~FA~SA~Ag-ef 
AeeessaFy-eaFe-te-eA~taFeA~ 
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4~ A determination that a parent is disabled or blind, made by 
the social security administration, constitutes adequate 
substantiation of incapacity for purposes of this section. 

s~ 4. A parent continues to be incapacitated, for purposes of this 
section, if the incapacity is not reasonably subject to 
remediation, or if the parent makes reasonable progress 
towards remediation of the incapacity. For purposes of this 
section, .. reasonable progress towards remediation of the 
incapacity 11 meanst 

a~--tA--tRe--ease--ef--aA-~Aea~ae~tatea-ReffiemakeF; cooperation 
with medical practitioners who prescribe a course of 
treatment intended to remediate or limit the effect of the 
incapacity, including;--e~t--Aet--t~m~tea--te; physical 
therapy, counseling, use of prosthesis, drug therapy and 
weight losst-aAa 

s~--tA--tRe--ease-ef-aA-~Aea~ae~tatea-BFeaaw~AAeF;-eee~eFat~eA 
wR~eR--~s--Fe~~~Fea---ef---aA---~Aea~ae~tatea---RememakeF, 
cooperation with vocational practitioners, cooperation 
with vocational and functional capacity evaluations~ and 
reasonable progress in a course of training or education 
intended to qualify the parent to perform an occupation 
which, with that training or education, the parent would 
have the capacity to perform. 

6~ 5. A parent who engages in activities wR~eR-aFe inconsistent with 
the claimed incapacity may be determined to not be 
incapacitated easea-~~eA-tRese-aet~v~t~es. 

7~ 6. The department may require a parent to demonstrate reasonable 
progress towards remediation of the incapacity, and may set 
reasonable deadlines for s~eR the demonstrations. 

History: Effective December 1, 1991; amended effective December 1, 
1991; February 1, 1997. 
General Authority: NDCC 50-06-16, 50-24.1-04 
Law Implemented: NDCC 50-24.1-01 
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CHAPTER 75-82-85.2 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-05.2, Nursing Facility Enforcement Action, include an amendment to 
Section 75-02-05.2-03, deleting requirements concerning civil money 
penalties; an amendment to Section 75-02-05.2-06, describing the 
required notice of an enforcement action; and an amendment to Section 
75-02-05.2-08, deleting material to be incorporated into Section 
75-02-03-20, Appeals Concerning Determinations Affecting Nursing 
Facilities. 

These amendments reorganize Chapter 75-02-05.2. Substantively, the 
amendments incorporate notice provisions consistent with those required 
by 42 CFR Section 431.153(c) and (g), but do so by grouping all notice 
requirements respecting a nursing facility enforcement action into one 
place. The amendments also explain when a civil money penalty would be 
imposed (as required by 42 CFR Section 431.153(f)). The amendments also 
extend the appeal period from 30 days to 60 days, but actually do so by 
deleting subsection 3 of Section 75-02-05.2-08. The replacement 
language is included in Section 75-01-03-20. 

75-82-85.2-83. Enforcement action. 

1~ The department may impose the enforcement remedies described 
in section 75-02-05.2-02 if the facility is not in substantial 
compliance. The scope and severity matrix established by the 
health care financing administration must be used to determine 
the appropriate category of enforcement remedy or remedies to 
be imposed. 

a~ ~ If immediate jeopardy to the health or safety of residents 
exists, the department shall impose a remedy provided in 
~aPa§Pa~A-l--eP--2 subdivision a or b and may, in addition, 
impose any or all remedies provided in ~aPa§Pa~As-3;-4;-aAa--§ 
subdivisions c, d. and e. The department may: 

~l~ ~ Terminate the provider agreement no later than 
twenty-three days after the immediate jeopardy is 
identified if the immediate jeopardy is not removed by the 
twenty-first day; 

~2~ ~ Appoint a receiver to oversee the operation of the 
facility to ensure the health and safety of residents, 
where there is a need for a temporary management while: 

~a~ 1!1 There is an orderly closure of the facility; or 

~e~ 1fl Improvements are made in order to bring the facility 
into substantial compliance; 
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t3~ ~ Impose a civil money penalty of at least three thousand 
fifty dollars per day and not exceeding ten thousand 
dollars per day, effective as of the date the 
noncompliance was identified; 

t4~ ~ Immediately impose state monitoring; or 

tS~ ~ Impose any other remedy identified in section 
75-02-05.2-02, beginning at least two days from the date 
the provider receives notice of the remedy to be imposed. 

a~ 2. If immediate jeopardy does not exist, the department may 
terminate the provider agreement in effect or apply one or 
more of the enforcement remedies identified in section 
75-02-05.2-02 instead of, or in addition to, termination. The 
department may: 

tl~ ~ Impose a denial of payment for new admissions no sooner 
than fifteen days after the survey, but must impose a 
denial of payment for new admissions effective no later 
than three months after the last day of a standard survey 
if substantial compliance is not achieved; 

t2~ ~ Impose state monitoring without notice; 

t3~ ~ Impose a civil money penalty effective as of the date the 
noncompliance was identified; 

t4~ ~ Authorize the survey agency to impose one or more category 
one remedies; or 

tS~ ~ Impose other remedies available under section 
75-02-05.2-02 no sooner than fifteen days from the date 
the provider receives notice. 

e~ 3. If a provider has been found to have provided substandard 
quality of care on the last three consecutive standard 
surveys, the department shall: 

tl~ ~ Deny payment for all new admissions as soon as possible 
within. but no later than, ninety days from the last day 
of the third consecutive survey; 

t2~ ~ Impose state monitoring; and 

t3~ ~ Provide notification of the finding of substandard quality 
of care to the attending physician of each resident found 
to have received the substandard quality of care. 

a~ 4. If the provider fails to properly post a notice of enforcement 
action, removes a posted notice without authorization, fails 
to inform a person inquiring about availability of beds of the 
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enforcement action, or fails to publish a required notice, the 
department shall impose a civil money penalty. 

e~ 5. The department may not enter into a provider agreement with 
any prospective provider who is not in substantial compliance. 

2~--Exee~t-feP-a-e~v~t-ffieAey-~eAatty;-aA-eAfePee~eAt-aet~eA-~ay-ee 
~~~esea-ey-tRe-ae~aPt~At-wR~te-tRe-~Pev~aeP-~s-a~~eat~A§--tRe 
aee~s~eA-tRat-PeS~ttea-~A-tRat-eAfepee~At-aet~eA~ 

3~--+Re--ae~aPt~At--sRatt--~Pev~ae--wP~tteA-Aet~ee-ef-eAfepee~eAt 
aet~eA;-wReA-tRat-Aet~ee--~s--Aet--~Pev~aea--ey--tRe--Peg~eAat 
eff~ee;--te-tRe-~Pev~aeP-ef-tRe-~~~es~t~eA-ef-eategePy-twe-aAa 
tRPee-Pe~ea~es~--+Rat-Aet~ee-~~st-a+se-~Aet~ae-aAy--a~~t~eae+e 
eategePy--eAe-Pe~ea~es-~~~esea-~A-aaa~t~eA-te-tRe-eategePy-twe 
eP-tRPee-Pe~ea~es~ 

History: Effective July 1, 1995; amended effective February 1, 1997. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-82-85.2-86. Notice of enforcement action - Delivery or mailing 
- Posting. 

1. A written notice of enforcement action issued by the 
department must be hand delivered or mailed to the facility 
owner, administrator, or head of the facility•s governing 
board. The notice must include: 

a. The basis for the decision; 

b. A statement of the deficiencies upon which the decision 
was based; and 

c. If the facility is also participating or seeking to 
participate in medicare as a skilled nursing facility, and 
the basis for the department•s denial or termination of 
participation in medicaid is also a basis for denial or 
termination in medicare: 

(1) That the appeals procedures specified for medicare 
facilities in 42 CFR part 498 apply; and 

(2) A final decision entered under the medicare appeals 
procedure is binding on the department. 

2. If the department imposes a remedy: 

a. Except as provided in subdivision b, the department must 
impose all remedies timely, even if the facility requests 
a hearing; and 
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b. The department may not collect a civil money penalty until 
after the period for requesting a hearing has elapsed or. 
if the facility requests a hearing. until issuance of a 
final administrative decision that supports imposition of 
the penalty. 

3. The facility shall place the notice of enforcement action at 
all facility entrances and exits. In the event of the 
imposition of a ban on admission. denial of payment for new 
admissions. receivership, closure, or termination, the 
facility shall inform every person inquiring about the 
availability of beds in the facility of the deficiencies and 
the enforcement actions. The department may require the 
facility to publish a notice in area newspapers to achieve 
public dissemination of information concerning enforcement 
action. 

History: Effective July 1, 1995; amended effective February 1, 1997. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-92-95.2-98. Appeals. 

1. A nonstate-owned facility. participating only in medicaid, 
dissatisfied with an informal dispute resolution decision of · 
the survey agency may appeal the issue of whether or not a 
deficiency occurred in the manner provided in section 
75-01-03-20. Correction of the deficiency may not be used as 
a reason for appealing a decision. 

2. A facility not entitled to appeal under subsection 1 may 
appeal under 42 CFR part 498. 

3~--AA--a~~ea+--~y--ee--~eFfeetee--ey--~a~t~Rg--eF-ee+~veF~Rg-tAe 
~RfeFffiat~eA-eeseF~eee--~A--s~ee~v~s~eAs-a--tAF9~§A--8--te--tAe 
ee~aFt~At!s--a~~eatS--S~~eFY~S9F~---tAe--~~te8--eF-Set~YeFeS 
~teF~a+-~~st-aFF~ve-at-tAe-eff~ee-ef-tAe--a~~ea+s--s~~eFvtseF 
eR--eF-eefeFe-f~ve-~~~~-eR-tAe-tA~Fty-f~Fst-eay-afteF-tAe-eate 
ef-tAe-~AfeFffiat-e~s~~te--Fese+~t~eA--eee~s~eR--ey--tAe--s~Fvey 
ageRey~---tAe--fe++ew~Ag--~RfeFffiBt~eR--~~st-ee-~Aet~eee-~A-tAe 
fae~+~ty!s-a~~ea+-Fe~~estt 

a~--A--ee~y--ef--tAe--Aet~ee--Feee~vee--fFe~-tAe-s~Fvey-ageRey 
aev~S~Ag-ef-tAe-~Afe~t-S~S~~te-Feset~t~eR-eee~S~9At 

s~--A--state~eRt-ef-eaeA-e~s~~tee-eef~e~eAey-aA8-tAe-peaseA-9F 
eas~s-~R-faet-feF-tAe-e~s~~tet 

e~--tAe--a~tAeF~ty-~R-stat~te-eF-F~te-~~eA-WA~EA-tAe-a~~eat~A§ 
~aFty-Fet~es-feF-eaeA-e~s~~tee-~te~t-aAe 
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a~·-lRe-Aa~;-aSSFeSS;-aAe-~e+e~ReAe·R~mBeF-ef-~Re-~eFSeR-~~eR 
wReM-a++-Re~tees-Fe§aF8tA§-~Re-a~~ea+-M~s~-se-seFvee~ 

4~--AR-a~~ea+-ef-a-eefteteRey-May-Re~-s~s~eRe-eF-ee+ay-eRfepeeMeR~ 
ae~teR-exee~~-as-~Fevteee-feF-tR-~Rts-eRa~~eF~ 

History: Effective July 1, 1995; amended effective February 1, 1997. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r{h) 
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MARCH 1997 

CHAPTER 75-93-21 

75-93-21-93. License. 

1. Issuance of a license to operate a home indicates compliance 
with the required standards, rules, and laws at the time of 
issuance. 

2. A license is nontransferable. 

3. A license is valid only for the person or persons named and 
the premises described on the license. 

4. A license is valid for no more than twenty-four months from 
the date issued. 

5. A provider may obtain both a license to operate a family 
foster home for adults and a license as a family foster care 
home for children, but may not provide care to both adults and 
children simultaneously without prior written approval from 
the department. 

6. If the home of a native American family, not subject to the 
jurisdiction of the state of North Dakota for licensing 
purposes, is located on a recognized Indian reservation in 
North Dakota. an affidavit from an agent of the tribal social 
welfare agency or an appropriate tribal officer may be 
accepted in lieu of a licensing procedure if the affidavit 
represents the following: 

a. That an investigation of the home was completed by the 
tribe•s social welfare agency or tribal council. 
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b. That the prospective home is in compliance with the 
standards required by North Dakota Century Code section 
50-11-02. 

7. If the home of an active duty military family, not subject to 
the jurisdiction of the state of North Dakota for licensing 
purposes, is located on a recognized military base in North 
Dakota, an affidavit from an agent of the base social welfare 
agency or other appropriate military officer may be accepted 
in lieu of a licensing procedure if the affidavit represents 
the fo 11 owing: 

a. That an investigation of the home was completed by the 
military base's social welfare agency. 

b. That the prospective home is in compliance with the 
standards required by North Dakota Century Code section 
50-11-02. 

History: Effective May 1, 1992; amended effective May 1, 1995; March 1. 
1997. 
General Authority: NDCC 50-11 
law Implemented: NDCC 50-06-16, 50-11-03 

75-83-21-89. General practices. The provider shall: 

1. Permit a representative of the department, county agency, or 
other agency serving a resident entry into the home without 
prior notice. 

2. Provide information about the residents to the department, 
county agency, or other agency serving a resident with 
reasonable promptness. 

3. Report illness, hospitalization, or unusual behavior of a 
resident to the agency serving the resident, or to the 
resident's representative, whichever is appropriate. 

4. a. Not permit a person, except for a resident, to reside in 
the home or act as a caregiver in the home, if that person 
has been convicted of an offense, unless: 

(1) The department determines the person has been 
sufficiently rehabilitated; and 

(2) The person has not been convicted of an offense which 
has a direct bearing upon the health, morality, and 
well-being of persons cared for in the horne or a 
person's ability to serve the public as a caregiver 
in a horne. 
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b. Deem completion of probation or parole, or of a period of 
five years after final discharge or release from any term 
of imprisonment, without subsequent conviction, as prima 
facie evidence of sufficient rehabilitation. 

c. Consider theft crimes involving the theft of entrusted 
property, crimes involving any assault, and any crimes 
against persons where the victim or intended victim was a 
minor, infirm, incompetent, unconscious, intoxicated or 
under the influence of drugs, or a ward or a resident of 
the perpetrator 1 S living quarters are deemed as having a 
direct bearing on the health, morality, and well-being of 
persons cared for in the home or on a person 1 S ability to 
serve the public as a caregiver in a home. 

5. Assure that information related to the resident shall be kept 
confidential, except as may be necessary in the planning or 
provision of care or medical treatment, as related to an 
investigation or license review under this chapter, or as 
authorized by the resident. 

6. Not practice, condone, facilitate, or collaborate with any 
form of illegal discrimination on the basis of race, color, 
sex, sexual orientation, age, religion, national or1g1n, 
marital status, political belief, or mental or physical 
handicap. 

7. Be willing to accept direction, advice, and suggestions 
concerning the care of residents from the department, county 
agency, or other agency representative serving a resident. 

8. Assure that residents receiving care in the home are not 
subjected to abuse, sexual abuse, neglect, or exploitation. 

9. Undergo a medical examination, psychological evaluation, or 
drug and alcohol evaluation when requested by the department 
or county agency when there is reason to believe that such an 
examination or evaluation is reasonably necessary. 

10. Authorize the release of a report of any examination or 
evaluation, required under subsection 9, to the department or 
county agency. 

11. Immediately report changes in the identity or number of 
persons living in the home to the department or county agency. 

12. Immediately report an inability to carry out the parts of a 
care plan for which the provider is responsible to the 
monitoring agency and placing agency or person. 

13. When requested by a supervising agency, aid the resident with 
activities of daily living. 
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14. Allow a representative of the department, or its designee, to 
enter the premises, examine the home and· records maintained 
with respect to the residents, and interview the residents, 
provider, and caregivers in order to evaluate compliance with 
this chapter. 

15. Cooperate with the department or county agency in inspections, 
complaint investigations, planning for the care of a resident, 
application procedures, and other necessary activities, and 
allow access of the department, county agency, ombudsman, or 
other authorized persons to the home and its residents. 

16. Not retaliate against any resident, who has filed a complaint 
with the department or county agency, by taking away rights or 
privileges; threatening to take away rights or privileges; or 
by abusing or threatening to abuse a resident in any manner. 

17. Participate in at least one hour of continuing skill 
development for every two hundred hours of service or care 
provided, up to a maximum of ten hours per year. 

History: Effective May 1, 1992; amended effective May 1, 1995; March 1. 
1997. 
General Authority: NDCC 50-11 
Law Implemented: NDCC 50-06-16, 50-11-03, 50-11-04 
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CHAPTER 75-93-23 

75-93-23-97. Qualified service provider standards and agreements. 

1. The individual or agency seeking designation as a qualified 
service provider shall complete and return the applicable 
forms supplied by the department in the form and manner 
prescribed. The qualified service provider shall meet al l 
licensure and certification requirements applicable under 
state or federal law and departmental standards. 

2. All providers shall: 

a. Have the basic ability to read, write, and verbally 
communicate; 

b. Not have been convicted of a offense in the last three 
years that has a direct bearing on the individual ' s 
fitness to be a direct care provider; 

c. Not have infectious or contagious disease and shal l be 
physically capable of performing the service; and 

d. Practice confidentiality~; and 

e. Participate in at least one hour of continuing skill 
development for every two hundred hours of service or care 
provided, up to a maximum of ten hours per year. 

3. Evidence of competency must be provided in: 

a. The generally accepted procedure for infection control and 
proper handwashing methods; 

b. The generally accepted procedure for handling and 
disposing of body fluids; 

c. The generally accepted procedure for tub, shower , and bed 
bathing techniques; 

d. The generally accepted procedure for hair care techniques, 
sink shampoo, and shaving; 

e. The generally accepted procedure for oral hygiene 
techniques of brushing teeth and cleaning dentures; 

f. The generally accepted procedure for caring for an 
incontinent resident; 

g. The generally accepted procedure for feeding or assisting 
a resident with eating; 
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h. The generally accepted procedure for basic meal planning 
and preparation; 

i. The generally accepted procedure for assisting a resident 
with the self-administration of medications; 

j. The generally accepted procedure for changing a dressing 
on noninfected sores; 

k. The generally accepted procedures and techniques, 
including dusting, vacuuming, floor care, garbage removal, 
changing linens, and other similar tasks, for maintaining 
a kitchen, bathroom, and other rooms used by residents in 
a clean and safe condition; 

1. The generally accepted procedures in laundry techniques, 
including mending, washing, drying, folding, putting away 
ironing, and related work; 

m. The generally accepted procedure for assisting a resident 
with bill paying and balancing a check book; 

n. The generally accepted procedure for dressing and 
undressing a resident; 

o. The generally accepted procedure for assisting with 
toileting; 

p. The generally accepted procedure for routine eye care; 

q. The generally accepted procedure for proper care of nails 
and feet; 

r. The generally accepted procedure for caring for skin, 
including giving a back rub; 

s. The generally accepted procedure for turning and 
positioning a resident in bed; 

t. The generally accepted procedure for transfer using a 
belt, standard sit, or bed to wheelchair; 

u. The generally accepted procedure for assisting a resident 
with ambulation; and 

v. The generally accepted procedure for making wrinkle-free 
beds. 

4. A physician, registered nurse, occupational therapist, 
physical therapist, or other person with a professional degree 
in specialized areas of in-home care shall verify, in writing, 
on forms furnished by the department, that a provider is 
competent to perform procedures specified in subsection 3. 
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Verification that a provider is competent to perform a 
procedure is evidence of competence with respect to that 
procedure. 

5. Competence may be demonstrated in the following ways: 

a. A demonstration of the procedure being performed; 

b. A detailed verbal explanation of the procedure; or 

c. A detailed written explanation of the procedure. 

6. The department shall notify the individual or the agency of 
its decision on designation as a qualified service provider. 
If the decision is not favorable, the individual or agency 
shall be notified why the requirements for designati on as a 
qualified service provider were not met. If the decision i s 
favorable, the individual's or the agency ' s name shall be 
added to the qualified service provider list for each 
identified county, along with the specific services, 
endorsements, and unit rates. 

7. The county social service board shall maintain a list of 
qualified service providers. Once the client ' s need for 
services has been determined, the client selects a provider 
from the list and the county social service board issues an 
authorization to provide services to the selected qualified 
service provider. 

8. A service payment may be issued only to a qualified servi ce 
provider who bills the department after the delivery of 
authorized services. 

H;story: . Effective June 1, 1995; amended effective March 1. 1997. 
General Author;ty: NDCC 50-06.2-03(6) 
Law Implemented: NDCC 50-06.2-03(5) 
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AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code Chapter 75-03-25, Ombudsman Program; North Dakota 
Administrative Code Chapter 75-03-21, Licensure for Adult Foster Care 
Homes; North Dakota Administrative Code Chapter 75-03-23, Provision of 
Home and Community-Based Services Under the Service Payments for Elderly 
and Disabled Program and the Medicaid Waiver for the Aged and Disabled 
Program; North Dakota Administrative Code Article 75-05, Vocational 
Rehabilitation. 

Notices were published in the newspapers on April 16 and April 23, 1996, 
to initiate the public comment period for the above-listed rules. The 
only comments received dealt with new Chapter 75-03-25. 

New Chapter 75-03-25, Ombudsman Program, is necessary to provide for a 
new program in the state that provides long-term care residents with 
ombudsman protection; the proposed amendments to North Dakota 
Administrative Code Chapter 75-03-21, Licensure for Adult Foster Care 
Homes, are necessary to provide for affidavit homes on military bases 
and Indian reservations and to add the requirement that providers 
participate in continuing skills development; the proposed amendments to 
Chapter 75-03-23, Provision of Home and Community-Based Services Under 
the Service Payments for Elderly and Disabled Program and the Medicaid 
Waiver for the Aged and Disabled Program, are necessary to add the 
requirement that providers participate in continuing skill development; 
the proposed amendments to Article 75-05 are necessary to conform the 
language with prior definitional changes. 

A public hearing was conducted on June 11, 1996, in Bismarck, concerning 
all proposed amendments and chapters. 

Written comments were received from five commentors within the comment 
period. Two comments were received at the public hearing. The 
commentors were: 

1. Fred Gladden of Bismarck. 

2. Jo Hildebrandt of Bismarck. 

3. Stephen H. Johnson of Ashley, NO. 

4. North Dakota Long Term Care Association. 

5. David Peske of Bismarck. 

The proposed new Chapter 75-03-25 is expected to have an impact on the 
regulated community in excess of $50,000, while the proposed amendments 
to Chapter 75-03-21, 75-03-23, and Article 75-05 are not expected to 
have an impact on the regulated community in excess of $50,000. No 
taking of real property is involved in these rulemaking actions. 
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STAFF COMMENT: Chapter 75-03-25 contains all new material but is not 
.underscored so as to improve readability. 

Section 
75-03-25-01 
75-03-25-02 
75-03-25-03 
75-03-25-04 

75-03-25-05 
75-03-25-06 

75-03-25-07 
75-03-25-08 

75-03-25-09 

75-03-25-10 
75-03-25-11 
75-03-25-12 
75-03-25-13 
75-03-25-14 
75-03-25-15 

75-93-25-91. 

CHAPTER 75-93-25 
OMBUDSMAN PROGRAM 

Definitions 
Appointment of the State Long-term Care Ombudsman 
Duties of the State Long-term Care Ombudsman 
Appointment of the Regional Long-term Care 

Ombudsman 
Duties of the Regional Ombudsman 
Appointment of the Community Ombudsman -

Qualifications 
Duties of the Community Ombudsman 
Restrictions on Services Offered by Community 

Ombudsman 
Reasonable Access to Long-term Care Facility, 

Residents, and Records 
Conflict of Interest 
Dismissal of an Ombudsman 
Legal Counsel 
Retaliation Prohibited 
Resident•s Right to Notice 
Statewide Uniform Reporting System 

Definitions. As used in this chapter: 

1. 11 Administrative action 11 means an act, decision, or a failure 
to act or to make a decision by an owner, employee, or agent 
of a long-term care facility or by a public agency that 
affects the provision of services to a resident. 

2. 11 Basic care facility 11 means any residence, not licensed under 
North Dakota Century Code chapter 23-16 by the state 
department of health, that provides room and board to five or 
more individuals who are not related by blood or marriage to 
the owner or manager of the residence and who, because of 
impaired capacity for independent living, require health, 
social, or personal care services, but do not require regular 
twenty-four-hour medical or nursing services. 

3. 11 Community ombudsman 11 means an individual appointed by the 
department as an ombudsman on the community level as opposed 
to the regional or state level. 
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4. 11 Complaint 11 means a written or verbal statement of alleged 
violation of a statute, rule, regulation, or policy, or other 
alleged wrongful acts or omissions related to health, safety, 
welfare, personal, or civil rights of a long-term care 
resident. 

5. 11 0epartment 11 means the department of human services. 

6. 11 0esignated representative 11 means a legal representative or 
any individual chosen by the long-term care resident to 
represent the long-term care resident. 

7. 11 Inmediate family .. means an individual whose relationship by 
blood, marriage, or adoption to an individual is within the 
second degree of kinship. 

8. 11 Legal representative .. means the long-term care resident•s 
legal counsel, an individual who possesses the resident•s 
unlimited power of attorney or power of attorney that 
specifically includes the authority to release confidential 
information, a guardian with unlimited power, or a guardian or 
conservator whose grant of authority specifically includes the 
authority to release confidential information. 

9. 11 Long-term care facility .. means a facility defined in North 
Dakota Century Code chapter 50-10.1, as any skilled nursing 
facility, intermediate care facility, basic care facility, 
nursing home as defined in subsection 3 of North Dakota 
Century Code section· 43-34-01, boardinghouse, or swing bed 
hospital approved to furnish long-term care services; 
provided, that a facility, as defined by subsection 2 of North 
Dakota Century Code section 25-01.2-01, providing services to 
developmentally disabled persons is not a long-term care 
faci 1 ity •. 

10. 11Medical record .. means a record maintained by a long-term care 
facility relating to the medical and physical condition, care, 
and treatment of a particular long-term care resident. The 
medical record includes social and other information as 
required by the facility and the resident. 

11. 11 Reasonable access 11 means the ombudsman•s right to access a 
long-term care facility, a long-term care resident, or a 
long-term· care resident•s records, based on the ombudsman•s 
need to know information in the provision of services. 

12. 11 Resident 11 means an individual residing in and receiving 
personal care from a long-term care facility. 
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13. "Second degree of kinship" means an individual whose 
relationship to another individual by blood, marriage, or 
adoption is as spouse, sister, brother, mother, father, or 
aunt, or uncle. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-93-25-92. Appointment of the state long-term care ombudsman. 
The executive director of the department shall appoint an individual as 
the state long-term care ombudsman. The state long-term care ombudsman 
shall serve as a full-time, classified service employee of the division 
of aging services and must exhibit expertise and experience in long-term 
care and advocacy. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-02, 50-10.1-03(8); 42 U.S.C. 3011, et 
seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-93-25-93. Duties of the state long-term care ombudsman. The 
state long-term care ombudsman shall: 

1. Identify, investigate, and resolve complaints made by, or on 
behalf of, long-term care residents; 

2. Investigate and resolve complaints involving long-term care 
service providers, representatives of providers, public 
agencies, or health and social service agencies or complaints 
that pertain to administrative action, inaction, or decisions 
that may adversely affect the health, safety, welfare, or 
rights of a long-term care resident, including the appointment 
and functions of guardians and representative payees; 

3. Provide assistance to a long-term care resident in protecting 
the resident's health, safety, welfare, or rights; 

4. Provide a long-term care resident with information and 
procedures to protect the long-term care resident's rights and 
to obtain health, safety, welfare, or rights services from 
long-term care service providers, public agencies, or health 
and social service agencies; 

5. Develop and monitor the effectiveness of complaint 
registration and complaint resolution mechanisms that provide 
a long-term care resident regular and timely access to 
ombudsman services; 

6. Represent the interests of a long-term care resident before 
governmental agencies; 
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7. Seek administrative and legal remedies to protect the health, 
safety, welfare, or rights of a long-term care resident; 

8. Research, evaluate, comment on, and monitor the development 
and implementation of federal, state, and local laws, 
administrative rules, regulations, and other federal, state, 
and local policies and actions, pertaining to the health, 
safety, welfare, and rights of a long-term care resident; 

9. Recommend changes and facilitate public comments on laws, 
rules, regulations, policies, actions, and decisions 
pertaining to the health, safety, welfare, and rights of a 
long-term care resident; 

10. Provide training for the regional and community ombudsman and 
train volunteers and encourage the development of citizen 
organizations to take part in the ombudsman proram; 

11. Provide technical assistance for the development of a 
long-term care resident council and a resident•s family 
council for the protection of a long-term care resident•s 
well-being and rights; and 

12. Perform other operations and projects required by federal and 
state aging services. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
law Implemented: NDCC 50-10.1-03(8) 

75-93-25-84. Appointment of the regional long-term care 
ombudsman. The executive director of the department, through the 
director of aging services, shall designate an individual in each region 
to serve as the regional long-term care ombudsman. The individual 
designated as the regional long-term care ombudsman shall have 
demonstrated capability to carry out the responsibilities of the office, 
be free of conflicts of interest, and meet such additional requirements 
as the director of aging services may specify. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-02, 50-10.1-03(8); 42 U.S.C. 3011, et 
seq. 
law Implemented: NDCC 50-10.1-03(8) 

75-93-25-95. Duties of the regional ombudsman. The regional 
ombudsman shall: 

1. Investigate . and resolve complaints involving long-term care 
service providers, or representatives of providers, public 
agencies, or health and social service agencies and pertaining 
to administrative action, inaction, or decisions that may 
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adversely affect the health, safety, welfare, or rights of a 
long-term care resident; 

2. Ensure that a long-term care resident in the regional 
ombudsman•s service area has regular, reliable, and timely 
access to the regional and community ombudsman; 

3. Ensure that complaints and requests for assistance receive 
timely responses; 

4. Represent the interests of a long-term care resident before 
governmental agencies and pursue administrative and legal 
remedies, to protect the health, safety, welfare, and rights 
of a long-term care resident; 

5. Review and make necessary comments on existing and proposed 
statutes, rules, regulations, and other governmental policies 
and administrative actions pertaining to the health, safety, 
welfare, and rights of a long-term care resident; 

6. Facilitate the opportunity for the public to comment on 
federal and state statutes, rules, regulations, policies, and 
administrative actions pertaining to the health, safety, 
welfare, and rights of a long-term care resident. 

7. Advocate for and support the development of a long-term care 
resident and a long-term care resident•s family council; 

8. Recruit and select the community ombudsman, maintain 
documentation of training, and investigate any complaints 
about the community ombudsman, in the form and manner required 
by the department; 

9 . . Conduct an annual evaluation of each community ombudsman in 
the form and manner required by the department; and 

10. Perform other operations and projects required by the state 
long-term care ombudsman. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-83-25-86. Appointment of the community ombudsman 
Qualifications. With the approval of the director of aging services, 
the regional long-term ombudsman may designate a community ombudsman. 
If the community ombudsman is an individual, the individual must be at 
least age eighteen. If the community ombudsman is an organization, the 
organization must be a public or nonprofit private organization. The 
community ombudsman is not paid and is not an employee of the 
department. Each designated community ombudsman shall: 
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1. Have references and experiences that demonstrate the 
capability to fulfill comparable duties as listed in section 
75-03-25-07; 

2. Be free of conflicts of interest; 

3. Possess any other qualifications that the state and regional 
long-term care ombudsman regard necessary to fulfill the 
duties of the position; 

4. Have completed initial and ongoing training; 

5. Have agreed to abide by the confidentiality statement, the 
conflict of interest statement, and the job description; 

6. Be able to communicate with long-term care residents and 
facility staff; 

7. Be able to communicate with residents who may be physically or 
mentally impaired; and 

8. Understand and have the ability to advocate on behalf of 
residents. 

H;story: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03{8); 42 U.S.C. 3011, et seq. 
law Implemented: NDCC 50-10.1-03(8) 

75-83-25-97. Duties of the community ombudsman. The community 
ombudsman shall: 

1. Provide ombudsman services to protect the health, safety, 
welfare, and rights of a long-term care resident; 

2. Be present at the ombudsman's assigned facility on a regular 
basis; 

3. Maintain confidentiality in all ombudsman activities; 

4. Receive and report concerns, issues, and complaints to the 
regional ombudsman; and 

5. Assist the regional ombudsman with assessment, complaint 
resolution, and follow-up activities. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
law Implemented: NDCC 50-10.1-03(8) 
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75-83-25-88. Restr;ct;ons on serv;ces offered by commun;ty 
ombudsman. While in the role of the community ombudsman in an assigned 
long-term care facility, the community ombudsman shall not: 

1. Provide direct personal care to a long-term care resident; 

2. Provide transportation for a long-term care resident; or 

3. Conduct personal business for a long-term care resident. 

H;story: Effective March 1, 1997. 
General Author;ty: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-83-25-89. Reasonable access to long-term care fac;lity, 
res;dents, and records. The division of aging services shall ensure 
that the state, regional, and community ombudsmen have reasonabJe access 
to: 

1. A long-term care facility and a long-term care resident; 

2. Review a long-term care resident's medical records, as 
necessary to resolve a complaint, if the resident or the 
resident's legal representative gives written permission; 

3. Review a long-term care resident's medical record if a court 
orders disclosure; 

4. Open administrative records, policies, and documents of a 
long-term care facility; and 

5. State licensure and certification records regarding long-term 
care facilities. 

H;story: Effective March 1, 1997. 
General Author;ty: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-83-25-18. Confl;ct of interest. 

1. In the ombudsman's official capacity and in the performance of 
the ombudsman's official duties, an ombudsman may not serve in 
any protective custody capacity for a long-term care resident, 
unless the long-term care resident is not in a facility served 
by the ombudsman. 

2. a. Any ombudsman or any member of the ombudsman's immediate 
family may not be a board member, have an ownership 
interest, or be employed in the long-term care facility in 
which the community ombudsman is assigned. 
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b. If a public or nonprofit organization provides ombudsman 
services, an officer of the entity or· any member of the 
officer•s immediate family may not be a board member, have 
an ownership interest, or be employed in the long-term 
care facility in which the entity serves as the community 
ombudsman. 

3. An ombudsman may not have the responsibility for licensure or 
certification of any long-term care facility. 

4. An ombudsman may not receive or have the right to receive, 
directly or indirectly, any remuneration, in cash or in kind, 
under a compensation arrangement with an owner or operator of 
a long-term care facility. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8}; 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-63-25-11. Dismissal of an ombudsman. Any ombudsman may be 
dismissed if the ombudsman: 

1. Fails to perform ombudsman services in a manner consistent 
with the program•s policies and procedures; 

2. Fails to maintain confidentiality; 

3. Fails to report abuse, neglect, or exploitation of a long-term 
care resident with or without the victim•s name in accordance 
with the victim•s preference; or 

4. Communicates a known false statement. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-63-25-12. Legal counsel. Legal counsel shall be provided to 
any ombudsman against whom suit or other legal action is brought or 
threatened to be brought in connection with the performance of official 
ombudsman duties. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8) 

75-63-25-13. Retaliation prohibited. A long-term care facility, 
and its agents, may not take or threaten retaliatory action against a 
long-term care resident, an employee, or any other individual because of 
the filing of a complaint by or on behalf of the long-term care 
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resident, or because of the provision of information to a long-term care 
ombudsman constituting or relating to a complaint. Examples of 
retaliatory actions include: 

1. The discharge from or termination of employment; 

2. The demotion, negative work performance evaluation, reduction 
of hours worked, reduction of benefits or work privileges, or 
reduction in remuneration for services of the employee; or 

3. The restriction or prohibition of access by the employee to 
any place of employment or to individuals affiliated with the 
place of employment. 

History: Effective March 1, 1997. 
General Authority: NDCC 58-18.1-83(8); 42 U.S.C. 3811, et seq. 
Law Implemented: NDCC 58-18.1-83(8), 50-18.1-85 

75-83-25-14. Resident's r;ght to notice. The long-term care 
facility shall post, in a conspicuous place in each long-term care 
facility, a copy of North Dakota Century Code chapter 58-18.1, a 
statement of the right to file a complaint concerning administrative 
actions which affect any long-term care resident, and the address where 
a complaint may be filed. The long-term care facility shall provide 
copies of the posted information to each long-term care resident, the 
long-term care resident•s spouse, and any designated representative of a 
long-term care resident at the time the long-term care resident is 
admitted to the long-term care facility. 

History: Effective March 1, 1997. 
General Authority: NDCC 58-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-83(8), 50-18.1-85 

75-83-25-15. Statewide uniform reporting system. 

1. The department shall establish a statewide uniform reporting 
system to collect and analyze information on complaints and 
conditions in long-term care facilities. 

2. The department shall conduct the following actions through the 
statewide uniform reporting system: 

a. Maintain and publicize the availability of a statewide 
toll-free telephone number for the reporting of complaints 
regarding long-term care issues; 

b. Coordinate the receipt, investigation, referral, and 
resolution of complaints; 

c. Maintain statistical information; 
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d. Compile and mail a statistical report to other agencies as 
required; 

e. Gather and disseminate information regarding issues facing 
long-term care facilities; 

f. Assist in the development of administrative and 
legislative proposals for improving the quality of life 
and care of a long-term care resident of a long-term care 
facility; and 

g. File an annual report that includes a summary of cases, 
information and referral requests, and long-term care 
issues. 

3. No information maintained in the statewide uniform reporting 
system shall be disclosed for the purpose of rating or 
comparing services provided by individual long-term care 
facilities. 

History: Effective March 1, 1997. 
General Authority: NDCC 50-10.1-03(8); 42 U.S.C. 3011, et seq. 
Law Implemented: NDCC 50-10.1-03(8), 50-10.1-06 
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CHAPTER 75-93-27 

[Reserved] 

CHAPTER 75-93-28 

[Reserved] 

CHAPTER 75-93-29 

[Reserved] 

CHAPTER 75-93-39 

[Reserved] 

CHAPTER 75-93-31 

[Reserved] 
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AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code Chapter 75-83-32, Mill Levy, and proposed amendments 
to North Dakota Administrative Code Chapter 75-88, Vocational 
Rehabilitation; specifically Section 75-88-81-23, Order of Selection. 

The North Dakota Department of Human Services is proposing to promulgate 
new North Dakota Administrative Code Chapter 75-83-32, Mill Levy, and 
amendments to North Dakota Administrative Code Chapter 75-88, Vocational 
Rehabilitation; specifically Section 75-88-01-23, Order of Selection. A 
public hearing on the rules under consideration was held on Tuesday, 
September 10, 1996, in Bismarck, North Dakota, in the AV room, located 
on the second floor of the Judicial Wing of the State Capitol. The 
hearing opened at 2:30 p.m. and continued until no further testimony was 
offered. 

The proposed new North Dakota Administrative Code Chapter 75-03-32, Mill 
Levy, is required for the efficient and effective implementation of the 
mill levy and the use of those funds collected under the auspices of the 
mill levy in accordance with North Dakota Century Code Section 57-15-56. 

The proposed amendments to North Dakota Administrative Code Section 
75-88-01-23, Vocational Rehabilitation, Order of Selection, is required 
due to federal law changes. 

Proposed North Dakota Administrative Code Chapter 75-03-32, Mill Levy, 
is not expected to have an impact on the regulated community in excess 
of $50,880. No taking of real property is involved in the rulemaking 
action. 

The proposed amendments to North Dakota Administrative Code Section 
75-88-01-23, Vocational Rehabilitation, Order of Selection, is expected 
to have an impact on the regulated community in excess of $50,800. No 
taking of real property is involved in the rulemaking action. 

Four commentors presented oral comments on the Mill Levy at the oral 
hearing. No comments were presented regarding the amendments to the 
Vocational Rehabilitation rules. 

The commentors were: 

1. Charles Bosch of Mandan. 
2. Arnold Hilleren of Parshall. 
3. Cheryl Jongerius of Ellendale. 
4. Rick Thoms of Minot. 

STAFf COMMENT: Chapter 75-03-32 contains all new material but is not 
underscored so as to improve readability. 
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Section 
75-03-32~01 
75-03-32-02 
75-03-32-03 

75-03-32-04 

75-03-32-05 

75-03-32-06 

75-93-32-91. 

CHAPTER 75-93-32 
MILL LEVY 

Definitions 
Senior Citizens Mill Levy Funds 
Responsibilities of County or City Commissioners 

or Contracted Agency 
Responsibilities of County or City Auditor or 

Contracted Agency 
Responsibilities of Eligible Recipient Organization 

or Agency Receiving Senior Citizens Mill Levy Funds 
Responsibilities of the Department 

Definitions. 

1. "Contracted agency" means a county council on aging or a 
comparable representative group in counties or cities. 

2. "Counseling" means the giving of guidance and advice to 
individuals and groups of senior citizens. 

3. "Department" means the North Dakota department of human 
services. 

4. "Eligible recipient organization or agency" means an 
organization incorporated under the laws of this state as a 
nonprofit corporation or a government agency or organization 
possessing a federal tax-exempt identification number from the 
internal revenue service. 

5. "Expense" means all funds expended by the recipient of senior 
citizen mill levy funds. 

6. "Health" means programs and services, including screening, 
consultation, referral, education and health maintenance, and 
emotional wellness. 

7. "Human service center .. means a facility established in 
accordance with the provisions of North Dakota Century Code 
section 50-06-05.3. 

B. 11 Infonnation and referral .. means a service that links the 
individual who has a need or question to the appropriate 
individual or agency. Followup is part of an information and 
referral service. 

9. 11 Regional 
individual 
implement, 

aging services program administrator .. means an 
assigned the responsibility to plan, develop, 
and assess programs under the Older Americans Act. 
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18. "Senior citizen" means an individual sixty years of age or 
older or the individual •s spouse, regardless of age. 

11. 11 Seni or citizen center 11 means a community foca 1 point on aging 
where older individuals come together for services and 
programs which enhance the individuals• dignity, support the 
individuals• independence, and encourage the individuals• 
involvement in and with the community. 

12. "Senior citizen mill levy funds" means 
generated by a city or county senior mill 
provided by the state to match those levies. 

the total funds 
levy and funds 

13. "Services and programs" means the performance of labor for the 
benefit of another. Examples of services include 
transportation, outreach, and congregate meals. Programs are 
generally less structured than a service and tend to be 
provided intermittently throughout the year. Examples of 
programs include nature, drama, literary, educational, music, 
and indoor and outdoor physical programs. 

14. "Service and program audit 11 means review and verification of 
the allowability of services and document appropriate use of 
funds under North Dakota Century Code section 57-15-56. 

15. 11 Unallowable services and programs 11 means those which are not 
defined under services and programs and which are deemed to be 
ineligible for subsidy from proceeds from the senior citizens 
mill levy tax. 

16. 11Welfare 11 means organized efforts for social betterment of 
individuals or organizational groups of senior citizens. This 
includes efforts listed in the services and programs 
definition. 

History: Effective March 1, 1997. 
General Authority: NDCC 57-15-56 
law Implemented: NDCC 58-86-16, 57-15-56 

75-83-32-82. Senior citizens mill levy funds. 

1. Mill levy funds may be spent on establishing or maintaining 
services and programs for senior citizens. Services and 
programs that are allowable include the following: 

a. Transportation services; 

b. Outreach services; 

c. Congregate meals; 

d. Home-delivered meals; 
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2. 

e. Health-related services; 

f. Chore services; 

g. Educational programs; 

h. Telephone reassurance; 

i . Volunteer services; 

j. Friendly visiting with a companion; 

k. Escort services; 

1. Information and referral services; 

m. Legal services; 

n. Public information advocacy; 

o. Ombudsman services; 

p. Nutrition education and counseling; 

q. Case management; 

r. Respite care; 

s. Housing and counseling; 

t. Energy assistance; 

u. Adult day care; 

v. Insurance counseling; 

w. Senior employment; 

x. Support groups; 

y. Tax counseling; and 

z. In-home services, which means any authorized service 
provided in the client's home which is not otherwise 
listed. 

Maintenance expenses 
if the senior citizen 
information, health, 
services. 

of senior citizen centers are allowable 
center provides services, includ jng 
welfare, counseling, or referral 

3. Senior citizen centers shall provide opportunities for an 
individual to contribute the individual's time and talents to 
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groups or organizations in the community with no monetary 
compensation for services delivered. 

4. Expenses related to the maintenance of senior citizen center 
buildings may include personnel, utilities, repair, insurance, 
taxes, and accessibility factors. 

5. Mill levy funds may be used to fund the total cost of services 
or may be used as match dollars together with other sources of 
funding to provide services. 

6. Unallowable services and programs include: 

a. Expansion of senior citizens centers; 

b. Recreation or leisure time activities; and 

c. Donations to other organizations not related to senior 
citizens. 

7. Only organizations incorporated as nonprofit under state law 
are eligible to receive funds. The county or city 
commissioners may administer or contract for the distribution 
of funds. 

8. An organization or agency must file a report of its program 
for the fiscal year in which funds are requested. This report 
must show all financial resources available and how those 
financial resources are budgeted or intended to be used and, 
specifically, how the requested senior citizens mill levy 
funds are to be used. 

9. A recipient of senior mill levy funds must be reviewed and 
approved annually to receive funds by the county or city 
commissioners or the contracted agency. 

1e. Articles of incorporation as a nonprofit corporation and a 
copy of the county or city commissioners' contract are 
required to secure state bonding. 

11. The amount of matching funds to be distributed by the 
department is determined by the legislative assembly. 
Distribution must be made on or before March first of each 
year and may be made only if a required written report has 
been received for the expenditure of proceeds of the tax 
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levied the preceding year. The county or city auditor must 
submit the written report to the department•s aging services 
division by February first of each year. 

History: Effective March 1, 1997 . 
. General Authority: NDCC 57-15-56 

Law Implemented: NDCC 50-06-16, 57-15-56 

75-93-32-93. Responsibilities of county or city commissioners or 
contracted agency. 

1. The county or city commissioners may retain all authority for 
the senior citizens mill levy funds. 

2. The county or city commissioners may enter into a contract to 
administer distribution of funds with the county council on 
aging or comparable representative group in counties or cities 
that do not have a council on aging. 

a. The county or city commissioners may delegate duties to 
the county or city auditor. 

b. The county or city commissioners shall retain the right to 
final review and approval of the decisions of the 
contracted agency or the contracted agency•s designee. 

History: Effective March 1, 1997. 
General Authority: NDCC 57-15-56 
Law Implemented: NDCC 50-06-16, 57-15-56 

75-93-32-94. Responsibilities of county or city auditor or 
contracted agency. An audit may be called by a county or city auditor 
when it is deemed appropriate. An audit must be conducted once every 
two years and a report must be completed and presented to the county 
commissions or governing body of a city, as appropriate. The county or 
city auditor or contracted agency shall: 

1. Specifically identify mandatory programmatic responsibilities; 

2. Assure that senior citizens mill levy funds are distributed to 
clubs or organizations that serve the eligible public and are 
not exclusively for members only; 

3. Receive appeals and resolutions from an eligible applicant 
relative to senior citizen mill levy funding decisions; 

4. Provide application forms and instructions to those requesting 
funds; 

5. Assure that applicants qualify for funds, have nonprofit 
status, and serve senior citizens; 

615 



6. Assure that grant applications are complete, are received on 
time, are approved by membership, contain only allowable 
expenses, and determine if service and program audits are 
acceptable; 

7. Send notices to all applicants stating the action taken, 
including approval, denial, reduction of funds, and the amount 
of funds; 

8. Assure fiscal audits have been completed; 

9. Submit a unified county budget to the state tax department; 

10. Send a property tax abstract for senior citizens mills and 
dollar values to the department•s aging services division; 

11. As semb 1 e -and compi 1 e reports and submit reports to the 
department•s aging services division; and 

12. Disburse funds to approved agencies or organizations. 

History: Effective March 1, 1997. 
General Authority: NDCC 57-15-56 
law Implemented: NDCC 50-06-16, 57-15-56 

75-93-32-95. Responsibilities of eligible recipient organization 
or agency receiving senior citizens mill levy funds. 

1. An eligible recipient organization or agency receiving senior 
citizens mill levy funds shall: 

a. Develop a budget; 

b. Present the budget to members for approval and recording 
in the minutes; 

c. Submit an approved budget to the county or city commission 
or contracted agency; 

d. Set up a recordkeeping system that: 

(1) Maintains a separate fund; 

(2) Disburses monies by check; 

(3) Requires receipts for each disbursement; 

(4) Assures timely deposits; 

(5) Accounts for income generated by services funded with 
mill levy money; and 
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(6) Assures internal control procedures, including two 
signatures on all checks and board or financial 
committee approval of all bills; 

e. Provide a formal written budget revision and submit an 
explanation if line items vary by one thousand dollars or 
fifty percent of the line item, whichever is greater. 
Revision requests must be approved by the members and 
reflected in the minutes; 

f. Spend dollars only on services and programs for senior 
citizens; 

g. Retain the following financial and programmatic records: 

(1) A checkbook; 

(2) Bank statements and all canceled and voided checks; 

(3) Receipts; 

(4) Ledgers and journals; 

(5) Approved budgets; 

(6) Minutes; and 

(7) Fiscal and program audit reports; 

h. Provide a method to record and report the number of 
services provided using senior citizen mill levy funds; 

i. Submit end-of-year reports to commissions or the 
contracted agency; 

j. Submit an annual report to members; and 

k. Have fiscal and programmatic records available for review 
by the department 1 S staff and designees of the county or 
city commission. 

History: Effective March 1, 1997. 
General Authority: NDCC 57-15-56 
Law Implemented: NDCC 50-06-16, 57-15-56 

75-93-32-86. Responsibilities of the department. 

1. The department 1 S aging services division shall: 

a. Receive abstracts from auditors; 

b. Determine resource allocation; 
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c. Assure reports have been received from county or city 
auditors; 

d. Disburse funds to county or city auditors; 

.e. Assemble a unified annual report; 

f. Have available statistical data for legislators; and 

g. Provide support services for regional aging services 
program administrators. 

2. Regional aging services program administrators shall: 

a. Provide educational and technical assistance to county or 
city auditors, commissioners, or the contracted agency; 
and 

b. Perform program audits as needed. 

History: Effective March 1, 1997. 
General Authority: NDCC 57-15-56 
Law Implemented: NDCC 58-86-16, 57-15-56 
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CHAPTER 75-85-83 

75-85-83-83. Extended care serv;ces. 

1. Commun;ty res;dent;al serv;ces. 

a. The regional director shall designate a communi ty l iving 
supervisor to supervise the community residenti al 
services. 

b. The human service center shall provide or contract for at 
least two of the following options: 

(1) SMI group care. 

(a) SMI group care facilities shall: 

[1] Comply with the provisions of the chapter 
entitled "Lodging Rooming Houses" of the 
1985 life safety code. The community 
living supervisor shall assure that the 
appropriate officials provide ons i te review 
and documentation of review once every two 
years; 

[2] House no more than fourteen clients; 

[3] Have the ability to house both male and 
female clients while accommodating privacy 
for individuals; 

[4] Provide at least one full bathroom for 
every four clients; and 

[5] Have bedrooms which are outside rooms, 
accommodate one or two clients, provide 
each client with a bed appropriate for the 
client's size and weight, with a clean and 
comfortable mattress, bedding appropriate 
for weather and climate, and provide other 
appropriate bedroom furniture. 

(b) The staff of the tPaRs~t~eAat-t~v~Rg-sePv~ee SMI 
group care facility shall: 

[1] Assure that the client's individual plan 
includes input from the community home 
counselors and the residential treatment 
team. 
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[2] Maintain an inventory of the client's 
personal belongings when the client enters 
the tFaAs~t~eRa+--+~v~R§ SMI group care 
facility. 

(c) A brochure of client rights according to section 
75-05-01-10 must be given to all new residents 
of the tFaRs~t~eRa+ SMI group care facility upon 
admission. 

(2) Semi-independent living arrangement. 

(a) The human service center shall develop policies 
and procedures that facilitate conformance with 
all local building and fire safety codes to 
encourage that safe and sanitary conditions are 
maintained. 

(b) Human service center staff shall develop 
policies and procedures to ensure that 
s~~~eFt~ve semi-independent living services are 
being provided in the client's residence. 

(c) An evaluation of the client's progress in 
s~~~eFt~ve semi-independent living services must 
be documented in the client's record on at least 
a monthly basis. 

(3) Crisis residential services. 

(a) Human service center staff shall develop 
policies and procedures to assure that safe and 
effective crisis residential services are 
provided. 

(b) Documentation of the individual's progress must 
occur daily. 

2. Work skills development. 

a. The human service center shall either provide or contract 
for: 

(1) Methods to assess the abilities of individuals with 
serious mental illness as related to employment; 

(2) Prevocational skills development and training; 

(3) Job exploration; and 

(4) Followup. 

620 



b. The human service center shall document the client's 
progress in work skills development at least monthly. 

3. Case management and aftercare services for an individual with 
serious mental illness. 

a. Case management must be available to all eligible 
individuals with serious mental illness throughout the 
human service center's catchment area. 

b. Case management for an individual with serious mental 
illness must be identified on the client's individual plan 
and must be documented in the progress notes. 

c. Aftercare services must be available to all individuals 
with serious mental illness in an inpatient facility who 
are returning to the region after discharge. The regional 
director shall designate one or more staff members to 
provide aftercare services. 

d. The human service center shall, through case management 
services, ensure that extended services are provided for 
an individual with serious mental illness who has 
completed the training and stabilization components of the 
supported employment program and continues to require 
ongoing support services to maintain competitive 
employment. 

e. If individual plans dictate, case management services must 
provide or arrange for daily living skills training in the 
community. 

4. Commun;ty support;ve care serv;ces. 

a. The human service center shall provide or contract with a 
private, nonprofit group to provide a community supportive 
care program. 

b. The program must include: 

(1) Designation of an individual to serve as the 
community supportive care supervisor; 

(2) Assignment 
supportive 
scheduling, 
caregivers; 

of responsibility to the community 
care supervisor for the recruitment, 
and training of all community supportive 

and 

(3) Provision of companionship services for an individual 
with serious mental illness who has been referred by 
a multidisciplinary staff. These services may 
include: transportation; assisting in meal 
preparation; leisure activities; and assisting in 
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shopping for food, clothes, and other essential items 
by community supportive caregivers. 

5. Psychosocial rehabilitation centers. 

a. The human service center shall provide or contract for the 
operation of a psychosocial rehabilitation center. 

b. The psychosocial rehabilitation center shall: 

(1) Provide evening and weekend activities; 

(2) Be open seven days a week; 

(3) Be located in an ADA accessible location in the 
community which provides a minimum of fifty hours of 
programming a week. Ten of the fifty hours must be 
during evening hours. 11 Evening hours 11 means after 
six p.m. This does not include support groups. 

(4) Develop a written plan delineating expected programs 
and services provided. 

(5) Employ a full-time director and paretime staff 
sufficient to provide services. 

c. The psychosocial rehabilitation center shall 
mechanism for client member participation in 
formation. 

have a 
policy 

d. The regional director shall appoint a human service center 
staff member as a liaison between the human service center 
and the psychosocial rehabilitation center. 

e. The psychosocial rehabilitation center shall provide 
written monthly reports to the human service center and 
the division of mental health services. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996; March 1, 1997. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

622 



CHAPTER 75-95-94 

75-95-94-95. Individual plan review. For clinical services, the 
case manager and the case manager•s supervisor shall review individual 
plans at least every six months, except for chronic cases, which must 
be reviewed at least every twelve months. For vocational rehabilitation 
services, the vocational rehabilitation counselor and the client must 
review and evaluate the individual written rehabilitation program at 
least every twelve months. For developmental disabilities case 
management aA8-£Re-e+~eAt, the counselor and the client must review the 
f~+e individual service plan at least every twelve months. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996; March 1, 1997. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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CHAPTER 75-95-95 

75-95-95-93. Supervision and direction of county social services. 

1. The regional director shall designate a regional 
representative of county social services programs. 

2. With respect to child protective services, the regional 
representative shall: 

a. Review all reports of suspected child abuse and neglect in 
the region and determine if the reports are assessed in 
accordance with North Dakota Century Code chapters 50-25.1 
and 75-03-19; 

b. Determine if the assessment completion timeframes and 
appropriate child protective services are provided in 
accordance with North Dakota Century Code chapter 
75-03-19; 

c. Provide technical assistance in child abuse and neglect 
services; 

d. Provide final decisions for all child abuse and neglect 
cases in the region; 

e. Provide investigative services for reports of 
institutional child abuse or neglect in the region; 

f. Ensure county access to a multidisciplinary child 
protection term; 

g. Ensure that child abuse and neglect information is entered 
into the department•s data base; 

h. Provide or arrange for an orientation in children•s 
services for appropriate county social service board 
personnel. 

3. With respect to foster care services for children, the 
regional representative shall: 

a. Monitor all placements and review all court orders for 
compliance with the provisions of title I of the Adoption 
Assistance and Child Welfare Act of 1980 [Pub. L. 96-272, 
42 U.S.C. 670 et seq.] and section 427 of title IV-B of 
the Social Security Act [42 U.S.C. 627]; 

b. Chair each county or multicounty permanency planning 
corrmittee in the region and ensure conformance with 
section 75-03-14-06; 
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c. Review all foster care placements and pending placements 
with the appropriate permanency planning committee; 

d. Issue approvals or denials for group, therapeutic foster 
care, and residential foster care placements for the 
region; 

e. Review all foster care grievances in the region to 
determine whether they are carried out in compliance with 
state law and policy; 

f. Maintain a regional log of all children in foster care; 

g. Approve and arrange for specialized and shelter foster 
care service payments for all appropriate cases in the 
region; 

h. Develop and supervise special projects in the region; 

i. Conduct an annual licensing study of each group home or 
residential chjld care facility in the region and forward 
the study and recommendation to the department; 

j. Review each family foster care licensing study conducted 
in the region, approve and issue the license, or deny the 
license and provide appropriate notice to the applicant; 

k. Revoke foster care licenses and provide notice to the 
licensee; 

1. Provide technical assistance and interpretation of 
policies, procedures, rules, and laws related to foster 
care services; and 

m. Provide or arrange for regular inservice training related 
to foster care issues for county social workers, division 
of juvenile services staff, and private agencies. 

4. With respect to early childhood services (day care services), 
the regional representative shall: 

a. Approve, deny, or revoke all early childhood home, group, 
and center license applications, license applications for 
preschool educational facilities, and applications for 
standard compliance certification, and provide formal 
notification to all applicants; 

b. Provide technical assistance regarding policies, 
procedures, rules, and laws for early childhood services 
in the region; and 

c. Provide or arrange inservice training for early childhood 
licensing staff regionwide. 
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5. With respect to unmarried minor parent services, the regional 
representative shall provide technical assistance to the 
county social service board for services to unmarried minor 
parents. 

6. With respect to eP~~~+ea children•s special health services, 
the regional representative shall: 

a. Provide technical assistance to county social service 
staff in the administration of eP~~~+ea children•s special 
health services; and 

b. Assist in and coordinate with the department•s division of 
eP~~~+ea children•s special health services and the county 
social service boards for the provision of all eP~~~+ea 
eR~t8PeR children•s special health field clinics. 

7. With respect to adult family foster care licensure services, 
the regional representative shall: 

a. Review each adult family foster care licensing study 
conducted in the region, approve and issue the license, or 
deny the license and provide timely notice to applicant; 

b. Revoke adult family foster care licenses and provide 
notice to the licensee; and 

c. Provide technical assistance and interpretation of 
policies, procedures, rules, and laws related to adult 
family foster care 1 i censure standards. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996; March 1, 1997. 
General Authority: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 
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AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code Chapter 75-08, Vocational Rehabilitation; 
specifically Section 75-08-01-23, Order of Selection. 

The North Dakota Department of Human Services is proposing to promulgate 
new North Dakota Administrative Code Chapter 75-03-32, Mill Levy, and 
amendments to North Dakota Administrative Code Chapter 75-08, Vocational 
Rehabilitation; specifically Section 75-08-01-23, Order of Selection. A 
public hearing on the rules under consideration was held on Tuesday, 
September 10, 1996, in Bismarck, North Dakota, in the AV room, located 
on the second floor of the Judicial Wing of the State Capitol. The 
hearing opened at 2:30 p.m. and continued until no further testimony was 
offered. 

The proposed new North Dakota Administrative Code Chapter 75-03-32, Mill 
Levy, is required for the efficient and effective implementation of the 
mill levy and the use of those funds collected under the auspices of the 
mill levy in accordance with North Dakota Century Code Section 57-15-56. 

The proposed amendments to North Dakota Administrative Code Section 
75-08-01-23, Vocational Rehabilitation, Order of Selection, is required 
due to federal law changes. 

Proposed North Dakota Administrative Code Chapter 75-03-32, Mill Levy, 
is not expected to have an impact on the regulated community in excess 
of $50,000. No taking of real property is involved in the rulemaking 
action. 

The proposed amendments to North Dakota Administrative Code Section 
75-08-01-23, Vocational Rehabilitation, Order of Selection, is expected 
to have an impact on the regulated community in excess of $50,000. No 
taking of real property is involved in the rulemaking action. 

Four commentors presented oral comments on the Mill Levy at the oral 
hearing. No comments were presented regarding the amendments to the 
Vocational Rehabilitation rules. 

The commentors were: 

1. Charles Bosch of Mandan. 
2. Arnold Hilleren of Parshall. 
3. Cheryl Jongerius of Ellendale. 
4. Rick Thoms of Minot. 
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CHAPTER 75-98-92 

75-98-91-23. Order of selection. 

1. An individual applying for services, including tAese an 
individual receiving extended evaluation, must receive aTT 
services necessary to determine eligibility for vocational 
rehabilitation services and an order of selection priority 
classification. These services must be provided on a timely 
basis in accordance with federal law. 

2. Each individual must be informed of the individual•s priority 
category and the individual•s right to appeal the assigned 
category when the individual is notified of eligibility. If 
the individual •s priority category cannot be determined at the 
time of eligibility, a comprehensive needs assessment must be 
conducted. After the results of the comprehensive needs 
assessment. the individual must be notified of the priority 
category and the individual•s right to appeal. 

3. If services cannot be provided;a~e-te-a-+aek-ef-Pese~Pees; to 
all eligible individuals who apply due to a lack of resources, 
an order of selection procedure must be implemented. 

a. AfteP---eem~+et4eR---ef---a--eem~PeAeRs4ve--assessffieAt--te 
aetePffitRe-PeRaBtttiatteR-Reeas;-VeeatteRat--PeAaBtt4tatteR 
ska++--ass4gR--aR--e+4g4a+e-4Ra4v4a~a+-wttA-a4saa4+4t4es-a 
~PteFtty~ 

a~--Att--SePvtees;--tRet~StR§-~estem~teYffieRi-sePVtees;-ffiHSi-ae 
avat+aa+e-te-aA--tR8tvta~a+--Feee4vtR§--seFvtees--HRBeP--a 
~FteFtty~ 

e~ An individual receiving services under an individual 
written rehabilitation plan must continue to receive all 
required services. An individual requiring or receiving 
postemployment services must be considered to be under an 
individual written rehabilitation plan. An individual 
described in paragraphs 1 through 4 3 of subdivision b 
must be assigned a priority in the order in which the 
paragraphs are listed. WkePe-a-eategePy-+s-a+v+aea-tRte-a 
s~aeategeFy;--aR-tR84v4a~a+-aeseP4aea-4R-ike-eategePy-m~st 
ae--asst§Rea--a--~FteFtiy--tR--iAe--eFSeF--tR--WAteR---tRe 
s~aeategeP4es-aPe-+4stea~ 

b. Any public safety officer injured in the line of duty 
shall be given first priority in all categories. 

(1) Category 1~1 
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~at--AA--tA8tvt8~at--8eieFffitAe8-ett§tete-feF-seFvtees 
aA8---wRe---Ras---aA---tA8tvt8~attle8----wFtiieA 
FeRaeitttaiteA-~Fe§Faffi-tA-effeet~-eF 

~et--AA--tA8tvia~a+--wRe--eaA--ee--~Feviae8--seFviees 
wtiRe~t---iRe----ex~eA8ti~Fe----ef----veeatieAat 
FeRaei+itatieA-f~Aas~ 

~at An individual determined to have a most severe 
disability aAa-wRe-is-a--~~e+ie--safety--effieeF 
iAj~Fea-tA-tRe-tiAe-ef-a~ty~. 

~et--AA--tA8tvt8~a+--aeieFffitAe8-te-Rave-a-ffiest-seveFe 
BtSaBtttty--aAa---wRese---~Fejeetea---effi~teYffieAi 
e~teeffie--ee~+a--Feffieve--eF--Fea~ee-tRe-affie~At-ef 
~~e+ie-s~~~eFt-avai+ae+e-te-tRe-iAaivia~a+~ 

~et--AA--tA8tvt8~at--8eteFffitAe8-te-Rave-a-ffiest-seveFe 
aisaei+ity-aAa-wRe-is--eetA§--seFvea--iRFe~§R--a 
eee~eFative--~Fe§Faffi;--tAet~BtA§-vtsteA-seFviees 
aAB-iFaAsttteA~-eF 

~3t 1fl Category 3~ 2: 

~at An individual with severe disabilities aAa-wRe 
is-a-~~e+ie-safety-effieeF-tAj~Fe8-tA--iRe--ttAe 
ef-a~ty~. 

~et--AA-tA8tvt8~at-wtiR-seveFe-8isaeitiiies-aA8-wRese 
~Fejeetea-e~teYffieAi--e~teeffie--ee~+a--Feffieve--eF 
Fea~ee-tRe-affie~Ai-ef-~~e+ie-s~~~eFt-avai+ae+e-te 
iRe-tA8tvt8~at~ 

~et--AA--tAaivia~a+--witR-seveFe-aisaei+ities-aAa-wRe 
is-eeiAg-seFvea-iRFe~§R-a--eee~eFative--~Fe§Faffi; 
tA€t~BtA§-VtSt6A-SeFvtees-aAB-iFaAStiteA~-eF 

~8t--9tReF-tA8tvt8~a+s-wiiR-a-seveFe-8isaetttty~ 

~4t ~ Category 4~3: 

~at An individual with nonsevere disabilities aAa 
wRe-is-a-~~e+ie-safety-effieeF--tAj~Fea--iA--iRe 
ttAe-ef-a~ty~~ 

~et--AA--tA8tvia~a+--witR--AeAseveFe-8isaei+ities-aA8 
wRese-~Fejeetea-effi~teYffieAi-e~teeffie-ee~+a--Feffieve 
eF-Fea~ee-tRe-affie~At-ef-~~e+ie-s~~~eFt-avai+ae+e 
te-iRe-tA8tvt8~at~ 
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tet--AR--~Aa~v~e~a+--w~tA--AeAsevePe-e~sae~+~t~es-aAa 
wAe--~s--ee~A§--sePvee--tRPe~§A--a---eee~ePat+ve 
~Pe§Paffi;-s~eA-as-v~s4eR-sePv~ees-aAe-tPaRs~tteR~ 
eP 

tet--9tAeP-tRe~v4e~a+s-w4tA-ReRsevePe-e+sae4+~t+es~ 

History: Effective October 1, 1995; amended effective March 1. 1997. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 
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MAY 1997 

CHAPTER 75-92-91.1 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-01.1, Aid to Families with Dependent Children, include an 
amendment to section 75-02-01.1-44, Deductions for Voluntary or Required 
Payments of Current Support. This amendment ended, effective October 1, 
1996, the practice of "passing through" up to $50 of current child 
support. The effect of this amendment is to effectively reduce benefits 
available to an eligible family, through the AFDC program, by up to $50 
per month. 

75-92-91.1-44. Deductions for voluntary or required payments of 
current support. 

1~ When determining the amount of aid to families with dependent 
children, the county agency shall deduct the-~esseP--ef--ftfty 
ae~~aPs--eP the amount of current child or spousal support 
actually paid;-ef-aRy-~aYffieRi-maae; prior to the approval of 
the application for benefits, by an absent parent to any 
member of the assistance unit as--e~PPeRt--eht~a--eP--s~e~sa~ 
s~~~ePt. 

2~--Exee~t--as--~Pevtaea--tR--s~eseetteR-l;--wheR--aeteP~tRtR§-the 
a~~Rt-ef-ata-te-fa~t~tes-wtth-ae~eRaeRt-eht~aPeR;-the--ee~Rty 
a§eRey--sha~~-aea~et-the-~esseP-ef-ftfty-ae~~aPs-eP-the-a~~Rt 
aet~a~~y-~ata;--ef--aRy--~a~eRt--ffiaae--ey--aR--aeseRt--~aPeRt 
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~~Ps~aR~--~e--aRy--j~a+e+a+--eP--aaffitRts~Pa~+ve--eFaeP-feP-~Re 
~aYffieR~-ef-eh++a-s~~~eP~-eP-s~e~sa+-s~~~eP~;-~e-aRy-ffieffieeF--ef 
~Re-ass+s~aRee-~R+~~ 

3~--rf--~we--eF--ffiePe--aeseA~-~aPeR~s-~ay-eAt+a-s~~~eP~-eF-s~e~sa+ 
s~~~eP~-~e-ffieffieeFs-ef-~Ae-ass4s~aRee--~At~;--Ae--ffiePe--~RaR--a 
~e~a+-ef-ftf~y-ae++aPs-ffiay-ee-aea~e~ea-~AaeP-~A4s-see~4eR~ 

History: Effective March 1, 1995; amended effective October 1, 1996. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 
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JULY 1997 

AGENCY SYNOPSIS: New North Dakota Administrative Code chapter 
75-02-01.2, Training, Education, Employment, and Management Program, 
establishes a demonstration project to combine the benefits provided 
under the state's Aid to Families with Dependent Children, Fuel 
Assistance, and Food Stamp programs. 

The demonstration project must provide for uniform and consistent 
treatment of income and assets in determining eligibility; provide for 
the creation of a uniform method of budgeting and computing benefits, a 
consistent certification period for the receipt of benefits, and uniform 
reporting requirements; provide for necessary child care to allow a 
participant to meet educational and employment goals; and provide for 
universal employment and training to assist individuals in becoming 
self-sufficient. 

STAFF COMMENT: Chapter 75-02-01.2 ontains all new material but is not 
underscored so as to improve readability. 

CHAPTER 75-82-81.2 
TRAINING, EDUCATION, EMPLOYMENT, AND MANAGEMENT PROGRAM 

Section 
75-02-01.2-01 
75-02-01.2-02 

75-02-01.2-03 
75-02-01.2-04 

Definitions 
Demonstration Project - Department to 

Determine Participants 
Request for Benefits 
Applicant's or Guardian's Duty to Establish 
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75-02-01.2-05 
75-02-01.2-06 
75-02-01.2-07 
75-02-01.2-08 
75-02-01.2-09 
75-02-01.2-10 
75-02-01.2-11 

75-02-01.2-12 
75-02-01.2-13 
75-02-01.2-14 
75-02-01.2-15 
75-02-01.2-16 

75-02-01.2-17 
75-02-01.2-18 
75-02-01.2-19 
75-02-01.2-20 
75-02-01.2-21 
75-02-01.2-22 
75-02-01.2-23 
75-02-01.2-24 

75-02-01.2-25 
75-02-01.2-26 
75-02-01.2-27 
75-02-01.2-28 
75-02-01.2-29 
75-02-01.2-30 
75-02-01.2-31 
75-02-01.2-32 
75-02-01.2-33 
75-02-01.2-34 

75-02-01.2-35 
75-02-01.2-36 

75-02-01.2-37 

75-02-01.2-38 

75-02-01.2-39 

75-02-01.2-40 

75-02-01.2-41 
75-02-01.2-42 
75-02-01.2-43 
75-02-01.2-44 
75-02-01.2-45 
75-02-01.2-46 
75-02-01.2-47 

Eligibility 
Verification 
Selection of Primary Individual 
Presumptive Eligibility 
Notification of Program Requirements 
Decision and Notice 
Monthly Report - Must be Complete and Timely 
Good Cause for Failure to Submit Complete 

and Timely Monthly Report 
Determining Claims of Good Cause 
Residence 
Deprivation of Parental Support or Care 
Continued Absence of a Parent 
Unemployment of the Principal Wage Earner -

Pay After Performance 
Death of a Parent 
Incapacity of a Parent 
Legal Custody 
Eligibility Throughout Month 
Asset Considerations 
Asset Limits 
Exempt Assets 
Lump Sums Received by a Member of the Training, 

Education, Employment, and Management Household 
Good Faith Effort to Sell Real Property 
Disqualifying Transfers 
Social Security Numbers 
Eligibility for Aliens 
Ineligibility Due to Participation in Strikes 
Limitation on Benefits to Pregnant Women 
Age of Parent - Effect on Eligibility 
Value of Benefit 
Assignment of Right to Support 
Good Cause for Failure or Refusal to Cooperate 

in Obtaining Support or Establishing Paternity 
Combined Requirements 
Determining Membership in Training, Education, 

Employment, and Management Household 
Determining Membership of the Aid to Families 

With Dependent Children Filing Unit 
Determining Membership of the Food Stamp 

Filing Unit 
Determining Membership of the Low Income Home 

Energy Assistance Program Filing Unit 
Combined Supplemental Security Income and Aid to 

Families with Dependent Children Households 
Recipients Living Out of State 
Grant Amount in Whole Dollars 
Benefits Less Than One Dollar 
Income Described 
Excluded Income 
Gross Income Test 
Budgeting Process 
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75-02-01.2-48 
75-02-01.2-49 
75-02-01.2-50 
75-02-01.2-51 
75-02-01.2-52 
75-02-01.2-53 
75-02-01.2-54 
75-02-01.2-55 

75-02-01.2-56 

75-02-01.2-57 

75-02-01.2-58 

75-02-01.2-59 

75-02-01.2-60 

75-02-01.2-61 

75-02-01.2-62 
75-02-01.2-63 
75-02-01.2-64 
75-02-01.2-65 
75-02-01.2-66 
75-02-01.2-67 
75-02-01.2-68 

75-02-01.2-69 
75-02-01.2-70 
75-02-01.2-71 

75-02-01.2-72 

75-02-01.2-73 
75-02-01.2-74 
75-02-01.2-75 

75-02-01.2-76 
75-02-01.2-77 
75-02-01.2-78 
75-02-01.2-79 

75-02-01.2-80 
75-02-01 .. 2-81 

75-02-01.2-82 

Net Income Test 
Income Considerations 
Earned Income Considerations 
Disregarded Income 
Voluntary Quit or Refusal of Employment 
Deduction for Dependent Care 
Unearned Income Considerations 
Reinstatement Following Suspension or 

Case Closing 
Computing Payment for First and Second 

Months of Eligibility 
Computing Payment for Months Following the 

Second Month of Eligibility 
Computing Payment Where Individuals are Added 

to the Training, Education, Employment, and 
Management Household 

Computing Payments Where Individuals Leave the 
Training, Education, Employment, and 
Management Household 

Computing Payment Where Stepparent or Alien 
Parent Income is Deemed 

Computing Benefits When an Individual •s Needs are 
Deleted From the Training, Education, Employment, 
and Management Benefit 

Computing Payment for a Child in Boarding School 
Budgeting in Unusual Circumstances 
Essential Services 
Catastrophic Events 
Medical Insurance Premiums 
Child Restraint Systems 
Presidential High School Graduate Incentive 

Payment 
Unrestricted Payment of Benefits - Exceptions 
Payee 
Making Payment - Correcting Overpayments and 

Underpayments 
Intentional Program Violation - Disqualification 

Penalties 
Health Tracks 
Assessment and Case Plan 
Training, Education, Employment, and 

Management Contract 
Initial Contract 
Annual Reassessment 
Mandatory Contract Requirements 
Sanctions Under the Training, Education, 

Employment, and Management Program Contract 
Conciliation 
Timely Notice for Failure to Complete 

Training, Education, Employment, and 
Management Program Contract 

Job Opportunities and Basic Skills Program­
Definitions 
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75-02-01.2-83 

75-02-01.2-84 

75-02-01.2-85 

75-02-01.2-86 

75-02-01.2-87 

75-02-01.2-88 

75-02-01.2-89 

75-02-01.2-90 

75-02-01.2-91 

75-02-01.2-92 

75-02-01.2-93 

75-02-01.2-94 

75-02-01.2-95 

75-02-01.2-96 

75-02-01.2-97 

75-02-01.2-98 

75-02-01.2-99 

75-02-01.2-100 

75-02-01.2-101 

75-02-01.2-102 

75-02-01.2-103 

75-02-01.2-104 

Job Opportunities and Basic Skills Program and 
Work Registration - Basic Requirements 

Job Opportunities and Basic Skills Program­
Participation Requirements in Households 
Receiving Unemployed Parent Benefits 

Job Opportunities and Basic Skills Program­
Components 

Job Opportunities and Basic Skills Program -
Tribal Program 

Job Opportunities and Basic Skills 
Program and Work Registration -
Exemptions From Participation 

Job Opportunities and Basic Skills Program.­
Referral 

Job Opportunities and Basic Skills Program -
Orientation, Assessment, and Employability 
Planning 

Job Opportunities and Basic Skills Program -
Supportive Services 

Job Opportunities and Basic Ski 11 s Program -
Educational Activities Related to Secondary 
Education, Basic and Remedial Education, or 
Education in English Proficiency 

Job Opportunities and Basic Skills Program -
Job Skills Training 

Job Opportunities and Basic Skills Program -
Job Readiness Activities 

Job Opportunities and Basic Skills Program -
Job Search 

Job Opportunities and Basic Skills Program -
Job Development and Job Placement Activities 

Job Opportunities and Basic Skills Program -
Postsecondary Education 

Job Opportunities and Basic Skills Program -
Self-Initiated Education Activities 

Job Opportunities and Basic Skills Program -
Community Work Experience Program 

Job Opportunities and Basic Skills Program -
Alternate Work Experience 

Job Opportunities and Basic Skills Program -
On-the-Job Training 

Job Opportunities and Basic Skills Program -
Work Supplementation Program 

Job Opportunities and Basic Skills Program -
Failure or Refusal to Participate 

Job Opportunities and Basic Skills Program­
Work Registration - Good Cause for Failure 
or Refusal to Participate 

County Administration and Share of Assistance Cost 

75-82-81.2-81. Definitions. For the purposes of this chapter: 
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1. 11 Aid to families with dependent children .. means a program 
administered under North Dakota Century Code chapter 50-09 and 
title IV-A of the Social Security Act [42 U.S.C. 601 et seq.]. 

2. 11 Aid to families with dependent children filing unit 11 means 
any dependent child, the natural or adoptive parent of any 
dependent child, and all brothers and sisters of any dependent 
child, whether by whole blood or half-blood, or adoption, but 
not including: 

a. Any child, parent of an eligible dependent child, or other 
caretaker relative who: 

(1) Receives supplemental security income benefits; 

(2) Is an alien who does not meet citizen and alienage 
requirements; 

(3) Is an alien and is ineligible because of the 
application of sponsor-to-alien deeming; 

(4) Is ineligible as a result of the imposition of a 
sanction; or 

(5) Is ineligible as a result of the imposition of an 
intentional program violation disqualification. 

b. Roomers or boarders; or 

c. Household members who are not legal dependents of a member 
of the filing unit. 

3. 11 Applicant 11 means an individual who is seeking a benefit under 
this chapter. 

4. 11 Asset 11 means any kind of property or property interest, 
whether real, personal, or mixed, whether liquid or illiquid, 
and whether or not presently vested with possessory rights. 

5. 11 Base month 11 means the month, inmediately before the 
processing month, about which the income and circumstances of 
the training, education, employment, and management household 
are evaluated to determine the amount of any training, 
education, employment, and management benefits to be paid 
during the benefit month. 

6. 11 Benefit month 11 means the calendar month imnediately following 
the processing month. 

7. 11 Bona fide funeral arrangement .. means a written agreement 
between a member of the training, education, employment, and 
management household and a funeral service practitioner, 
licensed funeral establishment, or cemetery association 
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whereby the contractor promises to provide burial services or 
merchandise to a member of the training, education, 
employment, and management household in exchange for funds 
paid by a member of the training, education, employment, and 
management household, but does not mean any contract of 
insurance. 

8. "Burial plot" means a conventional gravesite, mausoleum, or 
any other repository customarily and traditionally used for 
the bodily remains of a deceased individual. 

9. "Caretaker relative" means the relative so designated by the 
training, education, employment, and management household who: 

a. Lives with an eligible dependent child; 

b. Is a pregnant woman, caretaker relative to no dependent 
child, in the last trimester of her pregnancy; or 

c. Lives with a dependent child, under age eighteen and 
receiving supplemental security income benefits, who is 
the last child in the home. 

10. "Child support agency" means any entity created by a county 
agency or any combination of county agencies, in execution of 
the county agency•s duties under subsection 5 of North Dakota 
Century Code section 50-09-03. 

11. 11 County agency 11 means the county social service board. 

12. 11 Department 11 means the North Dakota department of human 
services. 

13. 11 Dependent child•• means a needy child: 

a. Who lives in the home of a relative by birth, marriage, or 
adoption; 

b. Who has been deprived of parental support or care by 
reason of: 

(1) The continued absence of a parent from the home, 
other than absence occasioned solely by reason of the 
performance of active duty in the uniformed services 
of the United States; 

(2) The death of a parent; 

(3) The unemployment of the parent who is the principal 
wage earner; or 

(4) The physical or mental incapacity of a parent; and 
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c. Who is: 

(1) Under the age of eighteen; or 

(2) Under the age of nineteen and a full-time student in 
a secondary school or the equivalent (secondary 
school) level in a vocational school, or technical 
school, if, before the end of the calendar month in 
which the student attains age nineteen, the student 
may reasonably be expected to complete the program of 
such school. 

14. 11 Earned income 11 means income currently received as wages, 
salaries, commissions, or profits from activities in which a 
training, education, employment, and management household 
member is engaged through either employment or 
self-employment. There must be an appreciable amount of 
personal involvement and effort, on the part of the training, 
education, employment, and management household, for income to 
be considered earned. 

15. 11 Eligible caretaker relative .. means a caretaker relative who: 

a. If, related to an eligible dependent child as a brother or 
sister, is not under sixteen years of age; 

b. If deprivation of parental support or care is by reason of 
the unemployment of the parent who is the principal wage 
earner or incapacity of a parent, is the unemployed or 
incapacitated parent or the eligible dependent child•s 
other parent, but not stepparent; 

c. If deprivation of parental support or care is by reason of 
the death or continued absence of a parent, is the 
eligible dependent child•s other parent, but not 
stepparent; 

d. Is not a recipient of supplemental security income 
benefits; and 

e. Is in financial need; or 

f. Is a pregnant woman, caretaker relative to no other 
dependent child, who or whose husband is incapacitated. 

16. .. Famil yn inc 1 udes an i ndi vi dua 1 or group of re 1 a ted 
individuals within a household whose needs are recognized in a 
grant of benefits through aid to families with dependent 
children, the parents of any dependent child and all brothers 
and sisters of any dependent child, whether by whole blood, 
half-blood, or adoption, any child, parent of an eligible 
dependent child, or other caretaker relative who receives 
supplemental security income benefits. Family includes an 
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alien who does not meet citizen and alienage requirements, an 
.alien who is ineligible for aid to families with dependent 
children benefits because of the application of 
sponsor-to-alien deeming, an individual who is ineligible for 
aid to families with dependent children benefits as the result 
of the imposition of a sanction, an individual who was 
eligible for aid to families with dependent children benefits, 
but who became ineligible due to the receipt of lump sum 
income, or an individual who is a household member who is a 
legal dependent of a member of the filing unit, but does not 
include roomers and boarders. 

17. 11 Food stamp filing unit 11 means all members residing in the 
household, but not including: 

a. Any individual who: 

(1) Is an alien and does not meet citizenship and 
alienage requirements; 

(2) Is an alien and is ineligible because of the 
application of sponsor-to-alien deeming; 

(3) Is ineligible as a result of the imposition of a 
sanction; or 

(4) Is ineligible as a result of the imposition of an 
intentional program violation disqualification. 

b. Roomers or boarders. 

18. 11 Full calendar month 11 means the period that begins at midnight 
on the last day of the previous month and ends at midnight on 
the last day of the month under consideration. 

19. 11 Full-time student'' means a student who: 

a. If in a secondary school, is enrolled in classes which, if 
completed, will earn the student four or more units of 
credit; 

b. If in a vocational or technical school under state 
operation, a college, or a university, is enrolled in 
classes that, if completed, will earn the student twelve 
or more semester hours of credit during a regular term or 
six or more semester hours of credit during a summer term 
at an educational facility operating on a semester system, 
or twelve or more quarter hours of credit at an 
educational facility operating on a quarter system; 

c. If in a private vocational or technical school, is 
enrolled in classes which, according to a written 
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statement from school officials, constitutes full-time 
enrollment; 

d. If enrolled in an accredited alternative high school or 
adult basic education, attends class a minimum of twenty 
hours per week; or 

e. Is an individual participating in job corps, whether an 
adult or a child. 

20. ..Ineligible caretaker relative .. means a caretaker relative who 
is not an eligible caretaker relative. 

21. 11 Living in the home of a relative .. means a circumstance that 
arises when a relative assumes and continues responsibility 
for the day-to-day care and control of a child in a place of 
residence maintained by the relative (whether one or more) as 
the relative•s own home. It includes situations in which the 
child or the relative requires medical treatment that requires 
a special living arrangement. It also includes situations, 
provided that the child is not absent from the home for a full 
calendar month, when the child: 

a. Physically resides in the home, but is under the 
jurisdiction of a court and is receiving probation 
services or protective supervision; 

b. Receives education while in an educational boarding 
arrangement in another community if needed specialized 
services or facilities are unavailable in the home 
community or if transportation problems make school 
attendance near home difficult or impossible; 

c. Receives physical or speech therapy at Camp Grassick 
during the summer months; 

d. Receives special education at the school for the deaf or 
school for the blind, whether as a day student or a 
boarding student, except that a boarding student•s needs 
are limited to those maintenance items that are not 
provided by the school; or 

e. Receives education at a federal boarding school in another 
community, provided that the child was not placed in that 
setting following removal from the child•s home by court 
order following a determination that the child was abused, 
neglected, or deprived, except that the child is entitled 
to a clothing and personal needs allowance only if that 
allowance is made available for the child•s use on a 
regular basis. 

22. .. Low income home energy assistance fi 1 i ng unit .. means a 11 
members residing in the household, but not including: 
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a. Any individual who: 

(1) Is an alien who does not meet citizenship and 
alienage requirements; 

(2) Is an alien and is ineligible because of the 
application of sponsor-to-alien deeming; 

(3) Is ineligible as a result of the imposition of a 
sanction; or 

(4) Is ineligible as a result of the imposition of an 
intentional program violation disqualification; 

b. Roomers or boarders; or 

c. Residents of a housing unit where the cost is subsidized 
by the federal government. 

23. 11 Make an assistance payment 11 means, in the context of 
two-month retrospective budgeting, an activity that occurs on 
the date the department deposits an assistance payment check 
in the United States mail. 

24. 11Monthly income" means income from any source, either earned 
or unearned, which is computed and reduced to monthly units 
for the purpose of determining eligibility and benefits. 
Income may be received weekly, monthly, intermittently, or 
annually, but is computed and considered monthly. 

25. 11 Needy" means: 

a. A training, education, employment, and management 
household, otherwise eligible under this chapter, whose 
countable income, less any applicable disregards, is less 
than the income identified in the basic requirements table 
for a family of the size and composition of the training, 
education, employment, and management household; 

b. An unwed parent or pregnant woman, resident of the Oppen 
Home, with an income of less than forty-five dollars per 
month; or 

c. A child resident of a boarding school with an income of 
less than forty-five dollars per month. 

26. "Nonlegally responsible relative" means a relative who is not 
the child's parent. 

27. "Parent 11 means the child • s mother or father, whether by birth 
or adoption, but does not mean: 
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28. 

a. An individual whose parental rights have been terminated 
with respect to that child; or 

b. A stepparent. 

11 Part-time student.. means an individual enrolled in a 
secondary school, vocational school, technical school, 
college, or university who is not a full-time student. 

29. 11 Principal wage earner.. means the parent in a two-parent 
household who earned the greater amount of verified income 
over the twenty-four-month period immediately preceding the 
month when application was made for benefits under the aid to 
families with dependent children program for unemployed 
parents; or, if both parents have earned identical amounts of 
income or no income in that twenty-four-month period, the 
parent so designated by the county agency. 

30. 11 Processing month 11 means the month, inmediately after the base 
month, and inmediately before the benefit month, in which the 
county agency determines eligibility for, and the amount of, 
any training, education, employment, and management benefit to 
be paid during the benefit month. 

31. 11 Prospecti ve budgeti ng 11 means: 

a. The determination, made only with respect to the initial 
month of eligibility and the month inmediately after the 
initial month of eligibility, based on the county agency•s 
best estimate of the income and circumstances of the 
training, education, employment, and management household 
in those months, of the amount of any grant of assistance 
in those two months; and 

b. The determination, made in all months, based on the county 
agency•s best estimate of the circumstances of the 
training, education, employment, and management household, 
of whether the circumstances anticipated for the benefit 
month, and the month immediately following the benefit 
month, will cause the training, education, employment, and 
management household to be eligible in those two months. 

32. 11 Recipient 11 means an individual who receives a benefit under 
this chapter. 

33. 11 Regulation 11
, as used in 45 CFR 205.10(a)(4)(i)(B) and 

(a)(lS), includes any written statement of federal or state 
law or policy, including federal and state constitutions, 
statutes, regulations, rules, policy manuals or directives, 
policy letters or instructions, and relevant controlling 
decisions of federal or state courts. 
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34. "Relative by birth, marriage, or adoption" means an individual 
related to the dependent child by birth, whether by blood or 
half-blood, by marriage including a marriage that has been 
terminated by death or divorce, or by adoption, as father, 
mother, grandfather, grandmother, brother, sister, stepfather, 
stepmother, stepbrother, stepsister, uncle, aunt, or first 
cousin. 

35. "Retrospective budgeting" means a determination, made by the 
county agency during the processing month, based on income and 
circumstances of the training, education, employment, and 
management household, during the base month, of the amount of 
any grant of assistance in the benefit month. 

36. "Standard employment expense allowance" means the twenty-seven 
percent required by training, education, employment, and 
management waiver terms and conditi~ns to be first disregarded 
from the earned income of any child, relative applying for 
benefits under this chapter, or other individual whose needs 
are taken into account in determining eligibility under this 
chapter, but whose earned income is not required to be wholly 
disregarded as the income of a child who is a full-time 
student or a part-time student who is not a full-time 
employee. 

37. "Stepparent" means a person, ceremonially married to a parent 
of a child, but who is not also a parent of that child by 
either birth or adoption. 

38. "Supplemental security income" means a program administered 
under title XVI of the Social Security Act [42 U.S.C. 1381 
et seq.]. 

39. "The Act" means the Social Security Act [42 U.S.C. 301 
et seq.]. 

40. 11 Title II" means title II of the Social Security Act [42 
U.S.C. 401 et seq.]. 

41. 11 Title IV-A" means title IV-A of the Social Security Act [42 
U.S.C. 601 et seq.]. 

42. "Title IV-0 11 means title IV-0 of the Social Security Act [42 
U.S.C. 651 et seq.]. 

43. 11 Training, education, employment, and management benefits 11 

means a single cash grant which consists of aid to families 
with dependent children, food stamps, and low income home 
energy assistance program benefits. 

44. "Training, education, employment, -and management household 11 

means an individual or group of individuals who reside 
together which includes at least one aid to families with 
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dependent children filing unit and may include a food stamp 
filing unit and low income home energy assistance filing unit. 

45. 11 Unearned income., means income that is not earned income. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-82. Demonstration project - Department to determine 
participants. The training, education, employment, and management 
program is a demonstration project, established under waivers authorized 
by North Dakota Century Code section 50-06-01.8. Individuals within 
some counties, and some individuals within Cass County, may be required 
to participate in the training, education, employment, and management 
program, while individuals in other counties, and other individuals in 
Cass County, may be permitted to participate only in aid to families 
with dependent children, food stamp, and low income home energy 
assistance programs. The department may by order determine the counties 
in which individuals, and the method by which individuals in Cass 
County, may apply for training, education, employment, and management 
program benefits. The department may by order determine the order in 
which cases in each county are converted from participation in aid to 
families with dependent children, food stamps, and low income home 
energy assistance programs to participation in the training, education, 
employment, and management program. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Imp 1 emented: .NDCC 50-06-01.8 

75-82-81.2-83. Request for benefits. 

1. All individuals wishing to request training, education, 
employment, and management program benefits shall have the 
opportunity to do so, without delay. 

2. A request for benefits is a written request made by an 
individual desiring assistance under the training, education, 
employment, and management program, or by a proper individual 
seeking such assistance on behalf of another individual, to a 
county agency. A proper individual means any individual of 
sufficient maturity and understanding to act responsibly on 
behalf of the applicant. 

3. A request for benefits must be in writing and signed on a 
prescribed application form. 

4. A prescribed request for benefits form must be signed by the 
applicant if the applicant is physically and mentally able to 
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do so. An application made on behalf of an applicant adjudged 
incompetent by a court must be signed by the guardian. 

5. Information concerning eligibility requirements, available 
services, and the rights and responsibilities of applicants 
and recipients must be furnished to all who require it. 

6. The date of the request for benefits is the date the 
applicant-signed form is received in the county agency. If 
the household chooses not to participate in the training, 
education, employment, and management program or is determined 
ineligible for training, education, employment, and management 
benefits, the application date for regular program assistance 
benefits would also be the date when the signed request for 
benefits form is received in the county agency. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-62-61.2-64. Applicant's or guardian's duty to establish 
eligibility. It is the responsibility of the applicant or guardian of 
the applicant for the training, education, employment, and management 
program to provide information sufficient to establish the eligibility 
of each individual for whom assistance is requested, including the 
furnishing of a social security number, and the establishment of age, 
identity, residence, citizenship, medical and social information to be 
used for any necessary incapacity determination, and financial 
eligibility. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-62-61.2-65. Verification. While eligibility for the training, 
education, employment, and management program is determined in large 
measure on information supplied by the applicant or recipient, aspects 
of eligibility that must be supported by conclusive, documenting 
evidence include: 

1. The existence of conditions requ1r1ng professional 
examinations or judgments to establish the existence of 
incapacity or pregnancy; 

2. The amount and source of all income; 

3. The equity value of assets whenever available information or 
the prudent person concept suggests that the equity value may 
exceed program limitations; 

4. The basis for special need requests; 
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5. The relationship between any dependent child, caretaker 
relative, and any other member of the household whose 
presence, assets, or income may affect the composition, 
eligibility, or benefits of the training, education, 
employment, and management household; 

6. School attendance of any child sixteen or older; 

7. Citizenship or alien status of household members; 

8. The identity of each member of the training, education, 
employment, and management household; 

9. Proof of or application for a social security number; 

10. Information sufficient to determine the need to participate in 
the job opportunity and basic skills program; and 

11. Any other factor of eligibility for which available 
information is lacking, questionable, or inconclusive, and 
which suggests to a prudent person that further inquiry or 
documentation is necessary. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-86. Selection of primary individual. 

1. Each training, education, employment, and management household 
shall have a primary individual. The primary individual must 
be identified among the household members, with one of the 
following relationships to a dependent child member of the 
household, using the following order of priority: 

a. A natural or adoptive parent; 

b. An adult relative, within the fifth degree of kinship; 

c. A stepparent; 

d. A spouse of any person identified in subdivision a, b, or 
c, whether or not that marriage is terminated by death or 
divorce; 

e. A minor brother, sister, half-brother, half-sister, 
stepbrother, or stepsister who is at least sixteen years 
of age. 

2. The primary individual may be eligible or ineligible for the 
aid to families with dependent children portion of the 
training, education, employment, and management benefit. An 
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ineligible caretaker who receives supplemental security income 
benefits must be included in the food stamp and low income 
home energy assistance program portions of the training, 
education, employment, and management benefit, but may not be 
included in the aid to families with dependent children 
portion of that benefit. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-81.2-87. Presumptive eligibility. 

1. Definitions. As used in this section: 

a. "Destitute household" means a migrant or seasonal farm 
worker household: 

(1) Whose only income received during the month of 
application is received before the date of the 
request for benefits and is from a terminated source; 
or 

(2) Whose only income during the month of application is 
from a new source and if no more than twenty-five 
dollars from the new source is received by the tenth 
calendar day after the date of request for benefits; 

b. "Expedited service" means the issuance of training, 
education, employment, and management benefits no later 
than seven days following the request for benefits for 
households determined eligible for expedited service; 

c. "Migrant household" means a household that travels away 
from the household•s usual residence on a regular basis to 
seek employment in an agriculture-related activity, even 
if a household member secures employment of a 
nonagricultural nature; 

d. "Presumptive eligibility•• means a household deemed 
eligible to receive training, education, employment, and 
management benefits based on waived verifications; 

e. "Seasonal farm worker" means an individual who: 

(1) Is employed seasonally, but not on a yearly basis, on 
farms or ranches; 

(2) Does not migrate from one area of the country to 
another seeking that employment; 
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f. 

(3) May have income other than from seasonal farm work; 
and 

(4) If not currently employed as a seasonal farm worker, 
has previously been employed as a seasonal farm 
worker and intends to return to seasonal farm work; 
and 

"Waived verification" means a 
eligibility criteria not required 
households eligible for expedited 
and second benefit months. 

selected factor of 
to be verified for 
service for the first 

2. A household may receive training, education, employment, and 
management presumptive eligibility determinations and 
expedited service if: 

a. It has less than one hundred fifty dollars in monthly 
gross earned and unearned income when the nonexempt liquid 
assets do not exceed one hundred dollars; 

b. It consists of a destitute migrant or seasonal farm worker 
with liquid assets not exceeding one hundred dollars; 

c. It is a household in which all members are homeless and 
meet the monthly training, education, employment, and 
management gross income test and whose assets are within 
training, education, employment, and management program 
limits; or 

d. It is a household with combined nonexempt monthly gross 
income and nonexempt liquid assets of less than the 
household's monthly costs for utilities and rent or 
mortgage. 

3. Training, education, employment, and management presumptive 
eligibility must be determined for a household meeting any one 
of the four criteria in subsection 2 by waiving the following 
mandatory verification factors for the initial and second 
benefit month only: 

a. Gross nonexempt earned and unearned income; 

b. Citizenship or alien status; 

c. Social security number or proof that an application for 
social security has been filed; 

d. Identity for household members other than the primary 
individual; 

e. Nonexempt assets; and 
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f. Deductions from earned or unearned income. 

4. A destitute household must have eligibility determined and 
benefit amount calculated for the month in which the request 
for benefits is filed by considering only income received 
between the first day of the month and the date of the request 
for benefits. Any income from a new source received after the 
date of the request for benefits may not be counted in 
determining eligibility and benefit amount. 

5. Application procedures must be designed to identify a 
household eligible for presumptive eligibility determination 
and expedited service at the time a household completes a 
request for benefits. The county agency must screen each 
request for benefits when submitted and each individual 
inquiry about program eligibility, when made. 

6. The household may receive expedited benefits only for the 
month in which the request for benefits is filed. Benefits 
for the initial month must be issued no later than the seventh 
calendar day following the date of the request for benefits. 

7. Once expedited benefits have been issued, the household may 
not again receive expedited benefits until the household 
establishes eligibility under provisions applicable to cases 
in which presumptive eligibility does not exist. 

8. Holidays, weekends, and other nonwork days may not prevent a 
household determined presumptively eligible for expedited 
service from receiving training, education, employment, and 
management benefits by the seventh calendar day after the date 
of the request for benefits. 

9. Expedited benefits to eligible households may consist of a 
benefit based only on the training, education, employment, and 
management standard of need for the appropriate household size 
and may not include special items of need or job opportunities 
and basic skills program supportive services. No recoupment 
of expedited benefits for the initial month may be made if a 
previous overpayment exists. 

10. An overpayment must be established if, subsequent to 
presumptive eligibility determination and issuance of 
expedited benefits, a household is determined ineligible for 
benefits. Intentional program violation must be explored in 
all instances in which subsequent ineligibility is determined. 

History: Effective December 9, 1996. 
General Authority: NDCC 56-66-61.8 
law Implemented: NDCC 56-66-61.8 
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75-92-91.2-98. Notification of program requirements. All 
applicants for training, education, employment, and management benefits 
must be notified of generally applicable program requirements and of 
related services through the provision of brochures and through the 
provision of responses to inquiries made by applicants concerning 
program requirements. Applicants and recipients are responsible to call 
attention to their particular circumstances, and to inquire as to the 
effect of those circumstances on eligibility. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-99. Decision and notice. 

1. A decision as to eligibility must be made promptly on 
applications, within thirty days, except in unusual 
circumstances. 

2. A decision as to eligibility on redeterminations must be made 
within thirty days. 

3. Immediately upon an eligibility determination, whether 
eligibility can be found, ineligibility can be found, or 
eligibility cannot be determined, training, education, 
employment, and management program applicants or recipients 
shall be notified by the county agency. Adequate notice of 
any decision terminating or reducing training, education, 
employment, and management benefits must be sent at the time 
required by section 75-01-03-08 for aid to families with 
dependent children. 

4. The effective date a case is closed or suspended is the last 
calendar day of the month identified in the notice. The 
effective date of a transfer to medicaid-only status is the 
first day of the next month. 

5. Errors made by public officials and delays caused by the 
actions of public officials do not create eligibility or 
additional . benefits for an applicant or recipient who is 
adversely affected. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-19. Monthly report - Must be complete and timely. 

1. When the county agency receives a completed monthly report, it 
shall process the payment only if all eligibility conditions 
are met. The county agency shall notify the training, 
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education, employment, and management household of any changes 
from a payment made in the month immediately past. If payment 
is being reduced or assistance terminated as a result of 
information provided in the monthly report, the county agency 
shall send an adequate notice, mailed to arrive no later than 
the resulting payment or in lieu of the payment. The 
training, education, employment, and management household may 
be reinstated to the payment amount made in the month 
immediately past if an appeal of the decision described in the 
notice is made within ten days of the date of the notice. 

2. A county agency may terminate assistance if it has received no 
timely monthly report or has received only an incomplete 
report. The county agency shall send an adequate notice, 
mailed to arrive no later than the date it would have made 
payment if the agency had received a timely and complete 
monthly report. If the training, education, employment, and 
management household notifies the county agency and files a 
complete report within ten days of the date of the notice, the 
county agency may accept the replacement report and provide 
for payment based on the report only if the information 
indicates that the training, education, employment, and 
management household is still eligible but, unless the county 
agency determines that·good cause exists for failing to file a 
timely report, without consideration of otherwise available 
earned income disregards. If, based on the replacement 
report, the training, education, employment, and management 
household is found ineligible or eligible for an amount less 
than the payment amount made in the month immediately past, 
the county agency shall promptly notify the training, 
education, employment, and management household of the right 
to a fair hearing and, if a hearing is requested within ten 
days of the date of the notice, the right to have payment 
reinstated to the payment amount made in the month immediately 
past. 

3. A monthly report is timely, for purposes of avoiding loss of 
earned income disregards, if it is received by the county 
agency by the fifteenth day of the month or on the first 
working day after the fifteenth day of the month if that day 
falls on a Saturday, Sunday, or holiday and, for all other 
purposes, if it is received by the county agency by the fifth 
day of the month. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-81.2-11. Good cause for failure to submit complete and 
timely monthly report. Good cause for failure to submit a complete and 
timely monthly report exists only if: 
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1. The monthly report form was unavailable to the training, 
education, employment, and management household because none 
was sent or it was lost in the mail; 

2. The monthly report form was returned to the sender due to lack 
of sufficient postage; 

3. The caretaker relative and all other responsible members of 
the training, education, employment, and management household 
were absent · from their usual place of residence, due to a 
death or serious illness in the family or the relocation of 
the training, education, employment, and management household, 
during all the days between the day the report form was 
provided and the day it was to be returned; 

4. Weather conditions prevented mailing by the training, 
education, employment, and management household, delivery by 
the postal service, or receipt by the county agency; 

5. The training, education, employment, and management household 
was unable, despite reasonable efforts, to obtain necessary 
verification documents; 

6. The county agency determines that the report form was 
incomplete due to the recipient's misinterpretation or 
misunderstanding of the form; or 

7. The county agency determines, for some other reason, that the 
training, education, employment, and management household 
could not reasonably have submitted a timely and complete 
report. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-12. Determining claims of good cause. Determinations 
concerning claims of good cause require the use of decisionmaking 
principles. These principles must be applied to the individual ' s 
statements and information to determine if the requirements of good 
cause are met. The decisionmaking principles are: 

1. The individual claiming good cause is responsible to show that 
good cause exists. 

2. Uncorroborated statements of fact are less believable than 
corroborated statements. 

3. Statements by persons with a reputation for being untruthful 
are less believable than similar statements by persons without 
that reputation. 
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4. A reputation for being untruthful exists if the files 
maintained by the department, the county agency, or the job 
opportunities and basic skills program coordinator•s agency 
contain evidence of untruthful statements made by the 
individual, or if the individual has made untruthful 
statements that are a matter of public record. 

5. Statements by individuals with a reputation for failures or 
delays in furnishing information necessary for official action 
are less believable than similar statements by individuals 
without that reputation. 

6. A reputation for failures or delays in furnishing information 
necessary for official action exists if the files maintained 
by the department, the county agency, or the job opportunities 
and basic skills program coordinator•s agency contain evidence 
of any failure or delay (without good cause) to furnish 
reports (including monthly reports) or necessary 
verifications, or a failure or delay in attending meetings or 
interviews intended to secure information necessary for 
official action. 

7. A statement of fact, made by an individual with something to 
gain if that statement is regarded as true, is less believable 
than a similar statement made by an individual with little or 
nothing to gain. 

8. An individual •s explanations or reasons for claiming good 
cause must be judged by a reasonable person standard. A 
reasonable person is one who exercises those qualities of 
attention, knowledge, intelligence, and judgment that society 
requires of its members for protection of their own interests 
and the interests of others. 

9. Statements of fact made by the individual claiming good cause, 
or by other individuals who support or oppose the claim of 
good cause, are not presumed to be either truthful or 
untruthful. Rather, statements of fact must be evaluated to 
determine if they are more likely than not or less likely than 
not to be true. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-13. Residence. 

1. There is no durational 
eligibility for training, 
management benefits. 
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2. No individual who is otherwise eligible may be denied 
assistance under the training, education, employment, and 
management program if the individual resides in the state and 
in a county determined by the department to be a demonstration 
county under section 75-02-01.2-02. 

3. A resident of the state is one who: 

a. Is living in the state voluntarily with the intention of 
making the person•s home there and not for a temporary 
purpose; or 

b. At the time of application, is living in the state, is not 
receiving assistance from another state, and entered the 
state with a job commitment or seeking employment in the 
state, whether or not currently employed. 

4. For purposes of establishing the aid to families with 
dependent children filing unit, a child is a resident of the 
state in which the child is living other than for a temporary 
basis. For all other purposes of this chapter, a child is a 
resident of the state in which the child is living. 

5. Residence may not depend upon the reason for which the 
individual entered the state, except insofar as it may bear 
upon whether the individual is there voluntarily or for a 
temporary purpose. 

6. Residence is retained until abandoned. Temporary absence from 
the state, with subsequent returns or intent to return when 
the purposes of the absence have been accomplished, must not 
interrupt continuity of residence. 

History: . Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-14. Deprivation of parental support or care. A 
dependent child must be shown to be both .. deprived of parental support 
or care.. and 11 needy 11

, although a causal relationship between the two 
need not exist. The phrase encompasses the situation of any child who 
is in need and otherwise eligible, and whose parent has died, is 
continually absent from the home, is physically or mentally 
incapacitated, or is designated as principal wage earner and is 
unemployed. The requirement applies whether the parent was the chief 
breadwinner or devoted himself or herself primarily to the care of the 
child and whether or not the parents were married to each other. The 
determination that a child has been deprived of parental support or care 
is made in relation to the child•s natural or adoptive parents. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
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law Implemented: NDCC 50-06-01.8 

75-92-91.2-15. Continued absence of a parent. 

1. .For purposes of this chapter: 

a. 11 Deprived of parental support or care by reason of the 
continued absence of a parent.. means a situation that 
occurs when all of the following factors are present: 

(1) The parent is physically absent from the home; 

(2) The nature of the parent's absence is such as to 
interrupt or terminate the parent's functioning as a 
provider of maintenance, physical care, or guidance 
for the child; and 

(3) The known or indefinite duration of the absence 
precludes relying on the parent to perform the 
parent's functions in planning for the present 
support or care of the child. 

b. A 11 parent•s absence is such as to interrupt or terminate 
the parent's functioning as a provider of maintenance, 
physical care, or guidance for the child 11 only if one of 
these three functions is totally interrupted or finally 
terminated. 

2. A determination that a parent's absence has or has not 
interrupted or terminated the parent's functioning must be 
supported by information provided by the applicant or 
otherwise available to the county agency. 

3. Except as provided in subsection 4, if all three of the 
conditions for showing deprivation by reason of the continued 
absence of a parent are met, the reason for the parent's 
absence and the length of the parent's absence is immaterial. 

4. A parent who is performing active duty in uniformed service is 
"absent from the home.. only if there is evidence that 
continued absence would have existed irrespective of the 
parent's serving in uniformed service. Acceptable evidence 
that such an absence exists includes proof of legal 
separation, desertion, or divorce, either final or in process. 
If there has been no legal action taken, some indication of 
how the parent came to be absent must be provided. 

5. A parent temporarily living apart from the child or children 
while attending school or vocational training or working or 
seeking work in another community does not meet the 
requirements for continued absence as long as. the parent 
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continues to function as a parent, even if the level of 
support or care is deficient or diminished. 

6. Types of parental absences frequently giving rise to 
dependency in children include: 

a. Divorce. The continued absence of a parent may be 
established as the result of divorce. 

b. Separation. Legal separation is an arrangement by which a 
husband and wife live apart, subject to a court order that 
may divide the parties• property, provide for spousal or 
child support, and provide for custody and visitation of 
children, but remain married. Such court orders may be 
temporary or permanent. Separation by mutual consent or 
agreement involves the discontinuance of the marital 
relationship without legal action. Continued absence of a 
parent as a result of this arrangement can be established 
if there is no collusion between the parents to render the 
family eligible for aid to families with dependent 
children. 

c. Imprisonment. Imprisonment of a parent is a type of 
parental absence that creates dependency among children. 
A parent who is a convicted offender, but is permitted to 
live at home while serving a court-imposed sentence by 
performing unpaid public work or unpaid community service 
during the workday, is deemed absent from the home. 
Continued absence exists only if the parent is sentenced 
to and serves a thirty-day or longer term of incarceration 
or community service unless: 

(1) The term actually served is less than the sentence 
imposed; 

(2) The term served is shortened by order of the court; 
and 

(3) Assistance has been issued before information about 
the shortened term is received by the county agency. 

d. Unmarried parenthood. A child born out of wedlock is 
deprived of parental support by reason of continued 
absence of a parent if the child•s parents do not reside 
together. 

e. Desertion. Desertion is the voluntary and willful 
abandonment, by a parent, of the parent•s child or 
children without making adequate provision for the care 
and support of the child or children. 

H;story: Effective December 9, 1996. 
General Author;ty: NDCC 50-06-01.8 
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law Implemented: NDCC 50-06-01.8 

75-82-81.2-16. Unemployment of the principal wage earner - Pay 
after performance. 

1. For purposes of this section: 

a. 11 Paid employment .. means employment for which the employee 
,is paid, at or above the federal minimum hourly wage, at 
least once each calendar month, in lawful money of the 
United States or with checks drawn on banks convenient to 
the place of employment. 

b. 11 Work 11
, except as the term is used in subsection 6, means 

on-the-job training, work supplementation, alternative 
work experience, community work experience, or paid 
employment or any combination of those activities. 

2. A principal wage earner must verify that the principal wage 
earner is not unemployed by reason of conduct or circumstances 
that result or would result in disqualification for 
unemployment compensation. 

3. Benefits under this section are furnished on a calendar month 
basis. 

4. Unemployed parent benefits under the aid to families with 
dependent children program are available only if all aspects 
of eligibility required under this chapter are established. 
Unemployed parent benefits are provided with a goal of 
encouraging families to become self-supporting as rapidly as 
possible. 

5. Unemployed parent benefits are available only if both parents 
are living in the household. The parents are not required to 
be married to each other, but at least one child in the 
household must be the child of both parents. The parentage of 
that child must be adjudicated, established by marriage, or 
acknowledged by the father. 

6. The principal wage earner must have had a prior connection 
with the labor force verified under either subdivision a or b. 

a. Within a one-year period prior to the date of eligibility, 
the pri nci pa 1 wage earner must have recei v.ed or been 
qualified for job insurance benefits under the laws of the 
state or of the United States. For purposes of this 
subdivision, railroad unemployment benefits are job 
insurance benefits. A principal wage earner is treated as 
qualified for job insurance benefits if the principal wage 
earner would have been eligible to receive benefits upon 
application or if the principal wage earner performed work 
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which, had it been covered, would, together with any 
covered work, have made the principal wage earner eligible 
for job insurance benefits. To determine if a principal 
wage earner was qualified for job insurance benefits, for 
purposes of this subdivision, the total amount of earnings 
during the base period must be established. The base 
period is the first four quarters in the last five 
completed quarters prior to the quarter of application. 
The principal wage earner must have had earnings in at 
least two quarters in the base period; total base period 
earnings must be at least one and one-half times the 
highest quarter earnings in the base period; and base 
period earnings must be at least two thousand seven 
hundred ninety-five dollars. 

b. The principal wage earner must have had six or more 
quarters of work within any thirteen calendar quarter 
period ending within one year prior to the quarter of 
application for benefits. A "quarter of work" means a 
period of three consecutive calendar months ending March 
thirty-first, June thirtieth, September thirtieth, or 
December thirty-first in which the principal wage earner: 

(1) Received earned income of not less than fifty 
dollars, including work study income; 

(2) Participated in a community work experience program, 
work incentive program, or job opportunities and 
basic skills program, but not a tribal work 
experience program; or 

(3) Attended, full time, an elementary school, a 
secondary school, or a vocational or training course 
designed to prepare the individual for gainful 
employment, or participated in an educational or 
training program under the Job Training Partnership 
Act of 1982, provided that no more than four quarters 
of activity under this paragraph may be treated as a 
quarter of work. 

7. The principal wage earner, once designated, remains the 
principal wage earner for each month the household receives 
benefits under the program for unemployed parents, has such 
benefits suspended, or does not receive benefits solely 
because it has already received benefits for six months in a 
twelve-month period. If the case is closed and the household 
is without such benefits for at least one full calendar month, 
a new application must be made and a new designation of the 
principal wage earner is required. 

8. In determining which parent is the principal wage earner, the 
county agency shall: 

659 



a. Consider the verified earnings of each parent; 

b. Use the best information available to designate the 
principal wage earner if reliable verification of earnings 
cannot be secured; and 

c. Designate the principal wage earner if both parents earned 
identical amounts of income or earned no income. 

9. Eligibility for unemployed parent benefits may be established 
for no more than six months in any twelve-month period. The 
six months of potential eligibility need not be consecutive. 
For purposes of applying this limitation, a month is a benefit 
month if: 

a. Eligibility is established at any time during that month; 

b. The household actually receives benefits even though the 
family is totally ineligible; 

c. The household is eligible for benefits of less than one 
dollar; or 

d.· The household is eligible but receives benefits in excess 
of those for which it was eligible. 

18. No aid to families with dependent children filing unit may be 
found eligible under this section unless, within seven working 
days after the county agency initiates a referal to the job 
opportunities and basic skills program, both parent members of 
that unit: 

a. Verify a current application for employment is on file at 
an office of job service North Dakota; 

b. Verify application for any unemployment benefits that may 
be due either parent; 

c. Sign and return to the county agency a statement 
acknowledging the parent•s duties and responsibilities; 
and 

d. Verify beginning and continuing a job search satisfactory 
to that parent•s job opportunities and basic skills 
program coordinator. 

11. a. Except as provided in subdivision b, both parents in a 
recipient aid to families with dependent children filing 
unit must comply with this subsection. 

(1) A parent engaged in paid employment at least 
thirty-two hours per week need not engage in job 
search or unpaid work. 

668 



(2) A parent engaged in paid employment of at least 
twenty-four hours per week but less than thirty-two 
hours per week must engage in at least eight hours of 
job search per week. 

(3) A parent engaged in paid employment of less than 
twenty-four hours per week must engage in at least 
eight hours of job search per week, at least eight 
hours of unpaid work per week, and a total of at 
least forty hours per week of a combination of paid 
employment, job search, and unpaid work. 

(4) A parent not engaged in paid employment must engage 
in at least eight hours of job search per week and at 
least thirty-two hours of unpaid work per week. 

(5) A parent under age twenty-five who has neither 
completed high school nor earned a general 
equivalency diploma, and who is making satisfactory 
progress in either of those educational activities, 
may substitute that progress for up to thirty-two 
hours of unpaid work per week, but must engage in at 
least eight hours of job search per week. 

b. If one parent complies fully with subdivision a, the 
second parent shall engage in unpaid work, job search, and 
educational activities only at times necessary child care 
is made available at the expense of the department and is 
not required to engage in those activities for more than 
twenty hours per week. 

12. a. No benefits under this section may be provided for the 
calendar month of application until the aid to families 
with dependent children filing unit complies with 
subsection 10. 

b. No benefits under this section may be provided for the 
calendar month immediately after the month of application 
unless: 

(1) Benefits are provided in the month of application; 

(2) The aid to families with dependent children filing 
unit continues the job search; and 

(3) For any period, beginning seven calendar days after 
the day notice of approval is issued and ending on 
the nineteenth day of that month, the aid to families 
with dependent children filing unit complies with 
subsection 11. 
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c. No benefits under this section may be provided for the 
third and subsequent calendar months after the month of 
application unless: 

(1} Benefits were provided in the month of application 
and the month immediately following the month of 
application; and 

(2) For a period, beginning on the twentieth day of the 
month two months before the benefit month and ending 
on the nineteenth day of the month before the benefit 
month, the aid to families with dependent children 
filing unit complies with subsection 11. 

13. A parent who is required to perform an activity shall verify 
either the performance of the required activity or good cause 
for failure to perform. 

14. Good cause for failure to perform the required activity exists 
only if good cause would exist for failure or refusal to 
participate in the job opportunities and basic skills program, 
except: 

a. If the parent is too ill to participate or refuses major 
medical care, the other parent in the household shall 
perform; 

b. Good cause may not be based on a claim that the designated 
work program assignment does not meet appropriate work or 
training criteria; and 

c. A claim of good cause must be such as would preclude any 
reasonable employee, of ordinary ability and 
responsibility, from working, considering the totality of 
circumstances, and particularly considering the efforts of 
the parent to overcome the obstacle to participation. 

15. If the principal wage earner fails to perform activities 
required under this section, shows good cause for that failure 
to perform, or establishes an exemption under subdivisions b 
through d of subsection 1 of section 75-02-01.1-81, the second 
parent must perform the required activities, subject to all 
provisions of this section, and may not show good cause or 
establish an exemption. 

16. A household is entitled to adequate notice of a determination 
that a parent failed without good cause to perform activities 
required under this section. The notice must inform the 
household that it may be reinstated if an appeal of the 
decision described in the notice is made within ten days of 
the date of the notice. 
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17. Household members subject to this section who are native 
Americans residing in the service area of a tribal job 
opportunities and basic skills program, and who are, or upon 
application would be, eligible for services through that 
program, must verify participation in all activities required 
under this section that are made available through that 
program. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-17. Death of a parent. A child, if otherwise eligible 
for aid to families with dependent children, may be deprived of parental 
care by reason of the death of a parent. The applicant shall verify 
that the deceased individual is the parent of the child. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-18. Incapacity of a parent. 

1. A child, if otherwise eligible for aid to families with 
dependent children, is deprived of parental support or care 
when the child•s . parent has a physical or mental defect, 
supported by current competent medical testimony, of such a 
debilitating nature as to reduce substantially or eliminate 
the parent•s capacity either to earn a livelihood or to 
discharge the parent•s responsibilities as a homemaker and 
provider of child care for a period of thirty days or more. 
In making a determination of incapacity to earn a livelihood, 
the department shall take into account the limited employment 
opportunities of disabled persons. 

2. The incapacity must be such that it reduces substantially or 
eliminates employment in the parent•s usual occupation or 
another occupation to which a parent may be able to adapt. 
The fact that a parent may have to change occupation or work 
location does not establish incapacity or limited employment 
opportunities for a disabled parent. It does not matter 
whether a parent was employed or fulfilled the role of 
homemaker prior to the onset of the asserted incapacity. 
Incapacity is established either when the person is unable to 
earn· a livelihood or to act as a homemaker. A parent may also 
establish incapacity by demonstrating that the parent has 
reached age sixty-five. 

3. A determination that a parent is disabled or blind, made by 
the social security administration, constitutes adequate 
substantiation of incapacity for purposes of this section. 
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4. A parent continues to be incapacitated, for purposes of this 
section, if the incapacity is not reasonably subject to 
remediation, or if the parent makes reasonable progress 
towards remediation of the incapacity. For purposes of this 
section, reasonable progress towards remediation of the 
incapacity means cooperation with medical practitioners who 
prescribe a course of treatment intended to remediate or limit 
the effect of the incapacity, including physical therapy, 
counseling, use of prosthesis, drug therapy and weight loss, 
cooperation with vocational practitioners, cooperation with 
vocational and functional capacity evaluations, and reasonable 
progress in a course of training or education intended to 
qualify the parent to perform an occupation which, with that 
training or education, the parent would have the capacity to 
perform. 

5. A parent who engages in activities inconsistent with the 
claimed incapacity may be determined to not be incapacitated. 

6. The department may require a parent to demonstrate reasonable 
progress towards remediation of the incapacity, and may set 
reasonable deadlines for the demonstrations. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-19. legal custody. Courts may enter orders in child 
custody matters that place legal custody of a child with either parent 
or with both parents (joint custody), and may provide for visitation 
between a parent and child, which results in the visiting parent and 
child occupying the same place of residence. While intended to help 
children maintain relationships with both parents, these arrangements 
sometimes complicate the aid to families with dependent children 
eligibility determination process. For example, courts may order 
custody to shift from one parent to the other in alternating weeks, 
months, or other prescribed periods or that the child live with a given 
parent only on weekends or during the summer months. On occasion, the 
child•s home may remain fixed and the parents take turns in occupying 
that home with the child. Such orders have little or no bearing on 
whether or not a child is deprived as the result of a parent•s absence 
from the home. It is the child•s physical presence, rather than legal 
custody, that is relevant. The facts of each situation must be 
carefully evaluated. If deprivation is found to exist, one residence 
must be established for purposes of determining eligibility. The 
child•s caretaker relative is the relative in whose home the child 
ordinarily spends the greater time. Both parents may not be certified 
as caretaker relatives for the same child for the same period of time. 
The state•s policy and practice are not intended to interfere with the 
absent parent•s wish to maintain a continuing relationship with the 
absent parent•s children. On the contrary, reasonable visits are to be 
encouraged. Visitations between absent parent and child can 
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occasionally be so frequent as to raise doubts about whether there has 
been a disruption of parental functioning. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 

, Law Implemented: NDCC 50-06-01.8 

75-82-81.2-28. Eligibility throughout month. 

1. In the first month in which eligibility is established, based 
on any one application, the benefit amount is that pro rata 
portion of the monthly benefit amount equal to the percentage 
of the month remaining after the later of the first day of 
eligibility or the date of application, except: 

a. In the case of a family that has entered North Dakota from 
a state which issues grants twice a month, the benefit 
amount is that pro rata portion of the monthly benefit 
amount equal to the percentage of the month remaining 
after the later of the date coverage in the other state 
ends or the date of application; 

b. The benefit amount may be adjusted to correct an 
underpayment or overpayment arising out of previous 
periods of eligibility; and 

c. In the case of a training, education, employment, and 
management household which includes members who were 
eligible for and receiving medicaid benefits at the time 
the unit requests aid to families with dependent children, 
if the training, education, employment, and management 
household provides all necessary verification and a 
completed application within forty-five days or by the end 
of the month following the month of request, whichever is 
less, the benefit amount in the month of request is that 
pro rata portion of month remaining after the date of 
request. 

2. In the second and subsequent months in which eligibility is 
established, based on any one application, if the monthly 
reporting requirements are met, and, where applicable, the 
requirements of section 75-02-01.1-16, concerning unemployed 
parent cases are met, the household continues to be eligible 
throughout the month if eligible for any portion of the month. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-21. Asset considerations. 
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1. a. All assets that are actually available must be considered. 
Assets are actually available when at the disposal of a 
member of the training, education, employment, and 
management household; when a member of the training, 
education, employment, and management household has a 
legal interest in a liquidated sum and has the legal 
ability to make the sum available for support or 
maintenance; or when a member of the training, education, 
employment, and management household has the lawful power 
to make the asset available or to cause the asset to be 
made available. A determination that an asset is deemed 
available is a determination that the asset is actually 
available. 

b. Assets must be reasonably evaluated. 

c. All assets owned individually or jointly by members of a 
training, education, employment, and management household 
are deemed available to the household. Assets owned by a 
training, education, employment, and management household 
who is not included in the aid to families with dependent 
children filing unit must be counted when determining 
eligibility for the food stamp and low income home energy 
assistance program portions of the training, education, 
employment, and management benefit, but not the aid to 
families with dependent children portion. 

d. Assets owned jointly by a member of the training, 
education, employment, and management household and an 
individual who is a member of a separate household, but 
has a legal obligation to support a member of the 
training, education, employment, and management household, 
are presumed available to the training, education, 
employment, and management household unless the applicant 
can show that the assets are in fact not available. 

e. If the training, education, employment, and management 
household can demonstrate that only a portion of an asset 
is available, only that portion may be considered. 

f. An asset is not available if it cannot be practically 
subdivided or sold. 

g. A stepparent•s assets, whether owned exclusively by the 
stepparent or jointly with the parent, are deemed 
available in their entirety to the parent. Because the 
aid to families with dependent children filing unit must 
include the parent, if technically eligible, the equity 
value of all assets, including the stepparent•s assets, 
must fall within program asset limitations or the unit is 
ineligible. 
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h. An asset may be temporarily unavailable while the 
training, education, employment, and management · household 
is taking reasonable measures to overcome a legal 
impediment. 

i. Assets ordinarily available to the training, education, 
employment, and management household may be rendered 
temporarily unavailable to members of such a unit who are 
being served by shelters for abused persons and families 
while the legal ramifications of the circumstances that 
led to the need for such services are explored. 

j. As in all instances in which there is a question of 
ownership, the training, education, employment, and 
management household must be given the opportunity to 
present evidence in rebuttal of the presumption that a 
joint account is an available asset. A successful 
rebuttal may result in a finding that the funds in the 
joint account are in fact not owned by the training, 
education, employment, and management household. For 
example, when the funds are clearly available to the 
family only in the event of the coowner•s death, access is 
restricted and the funds are therefore not an asset. The 
funds are likewise not an asset to the family if 
withdrawals from the account are possible only with the 
surrendering of the passbook, which is not accessible to 
the applicant or recipient, or with dual signatures and 
the coowner may not sign. 

k. An asset may be sold or exchanged for another asset. An 
asset acquired in an exchange or with the proceeds from a 
sale continues to be treated as an asset subject to the 
asset limits, exemptions, and exclusions applicable to the 
type of asset acquired. This subdivision does not 
supersede other provisions of this chapter which describe 
or require specific treatment of assets, or which describe 
specific circumstances that require a particular treatment 
of assets. 

2. The financial responsibility of any individual for any 
applicant or recipient of aid to families with dependent 
children is limited to members of the aid to families with 
dependent children filing unit. Such responsibility is 
imposed upon applicants or recipients as a condition of 
eligibility. Except as otherwise provided in this section, 
the assets of the members of the aid to families with 
dependent children filing unit are deemed available to an 
applicant or recipient, even if those assets are not actually 
contributed. For purposes of this subsection, biological and 
adoptive parents, but not stepparents, are treated as parents. 

3. Training, education, employment, and management benefits, and 
any income, earned or unearned, which is taken into account in 
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determining the amount of a grant for a particular month, may 
not be treated as an asset in that month. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-62-61.2-22. Asset limits. No person may be found eligible for 
training, education, employment, and management benefits unless the 
value of the training, education, employment, and management household's 
assets, not specifically excluded under this chapter, does not exceed 
five thousand dollars for a training, education, employment, and 
management household consisting of one person, or eight thousand dollars 
for training, education, employment, and management households 
consisting of two or more persons. In all instances, including 
determination of equity, property must be realistically evaluated in 
accord with current market value. Any reasonable costs associated with 
liquidation of excess assets must be taken into account. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-62-61.2-23. Exempt assets. The following assets are exempt 
from consideration in determining eligibility for training, education, 
employment, and management benefits: 

1. The home occupied by the training, education, employment, and 
management household including trailer homes being used as 
living quarters, and the land upon which the home stands, up 
to twenty contiguous acres [8.09 hectares], if rural, and up 
to two acres [.81 hectares], if located within the established 
boundaries of a city; 

2. Personal effects, wearing apparel, household goods, and 
furniture; 

3. One motor vehicle of any equity value; 

4. Indian trust or restricted lands, the proceeds from the sale 
thereof so long as those proceeds are impressed with the 
original trust, and the proceeds from the lease thereof so 
long as those proceeds are not commingled with other funds; 

5. For the month of receipt and the following month, any refund 
of federal income taxes made to a member of the training, 
education, employment, and management household by reason of 
25 U.S.C. 32, relating to earned income tax credit, and any 
payment made to a member of the training, education, 
employment, and management household by an employer under 26 
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U.S.C. 3507, relating to advance payment of earned income tax 
credit; 

6. Real property that the training, education, employment, and 
management household is making a good faith effort to sell; 

7. Indian per capita funds and judgment funds awarded by either 
the Indian claims commission or the court of claims after 
October 19, 1973, interest and investment income accrued on 
such Indian per capita or judgment funds while held in trust, 
and purchases made using interest or investment income accrued 
on such funds while held in trust. The funds must be 
identifiable and distinguishable from other funds. 
Commingling of per capita funds, judgment funds, and interest 
and investment income earned on those funds, with other funds, 
results in loss of the exclusion; 

8. The equity value of all assets owned by a member of the 
training, education, employment, and management household who 
is a recipient of supplemental security income; and 

9. The equity value of the assets, jointly owned by a training, 
education, employment, and management program household member 
and a recipient of supplemental security income. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-24. Lump sums received by a member of the training, 
education, employment, and management household. 

1. All nonrecurring lump sum payments must be considered as an 
asset beginning the month following the month of receipt. For 
that month, the remaining lump sum amount is included with all 
other nonexempt assets in determining eligibility. 

2. For purposes of this section, 11 lump sum income or payment 11 

includes retroactive monthly benefits provided under title II 
of the Social Security Act and other retroactive monthly 
benefits, payments in the nature of windfall, such as lottery 
or gambling winnings or inheritances, judgments, or 
settlements for injuries to person or property to the extent 
that the payment is not earmarked and used for the purpose for 
which it was paid such as burial costs, and repair or 
replacement of lost or damaged assets, and workers' 
compensation awards. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 
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75-92-91.2-25. Good faith effort to sell real property. A good 
faith effort to sell is demonstrated only if the property owner: 

1. Arranges for regular advertising, including classified 
advertisements in newspapers, post 11 for sale 11 signs, and 
marketing efforts made by real estate agencies; 

2. Makes sales efforts including contacts with persons who 
respond to advertising efforts, persons known to be potential 
purchasers of property of the type offered, and entry into a 
listing agreement with a real estate agency; 

3. Sets and publishes an asking price likely to result in a sale; 
and 

4. Accepts any offer that meets or exceeds seventy-five percent 
of the published asking price. 

History:_ Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-26. Disqualifying transfers. 

1. The transfer of an asset, without adequate consideration, 
disqualifies the training, education, employment, and 
management household from receipt of benefits for a period 
beginning with the month in which the transfer took place and 
continuing for a number of months equal to the result of 
dividing the training, education, employment, and management 
household•s total equity value in the transferred asset by the 
standard of need applicable to the training, education, 
employmen~, and management household. 

2. Notwithstanding subsection 1, a transfer is not disqualifying 
if: 

a. It is made by a person, who is not a responsible relative, 
by removing the name of a member of the training, 
education, employment, and management household from a 
jointly owned account to which no member of the training, 
education, employment, and management household 
contributed, provided that the name of the household 
member i s removed: 

(1) If the existence of the account is discovered by the 
county agency while the training, education, 
employment, and management household is in the 
process of applying for assistance, before the 
initial payment is certified; or 
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(2) If the existence of the account is discovered by the 
county agency while the training, education, 
employment, ahd management household is receiving 
training, education, employment, and management 
benefits, within thirty days after that discovery; or 

b. When transferred the asset was excluded for any reason 
other than a good faith effort to sell real property. 

3. If the training, education, employment, and management 
household member who caused the household's ineligibility due 
to a disqualifying transfer leaves the household, the 
remaining household members are no longer subject to the 
disqualification penalty only if the transferred asset was 
owned solely by the departing household member. Effective the 
month following the month in which the individual left the 
training, education, employment, and management household, the 
remaining members may apply for training, education, 
employment, and management benefits. If the transferred asset 
was jointly owned with any remaining member of the training, 
education, employment, and management household, the 
disqualification period must continue as initially calculated. 

4. If the training, education, employment, and management 
household member who caused the disqualification moves to 
another training, education, employment, and management · 
household, the previous period of ineligibility does not 
remain in effect. When an individual who incurred a 
disqualification due to transferring an asset moves to a 
different training, education, employment, and management 
household, the new household may be disqualified from the 
receipt of benefits for a period beginning with the month in 
which the original transfer took place and continuing for a 

number of months equal to the result of dividing the 
individual •s total equity value in the transferred asset by 
the standard of need applicable to the new training, 
education, employment, and management household. 

H;story: Effective December 9, 1996. 
General Author;ty: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-27. Soc;al secur;ty numbers. Before the needs of an 
individual may be included in the training, education, employment, and 
management benefit, the individual shall furnish a social security 
number or proof that one has been applied for. An individual may not be 
initially included in or added to a training, education, employment, and 
management benefit, including newborn children, until the individual •s 
social security number or proof of application has been received. 

H;story: Effective December 9, 1996. 
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General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-28. Eligibility for aliens. 

1. Except as provided in subsection 3, an alien who is lawfully 
admitted for permanent residence under color of law is 
eligible for training, education, employment, and management 
benefits if all other.requirements for eligibility are met. 

2. An alien may be lawfully admitted for a temporary or specific 
period of time. Such aliens are not eligible for training, 
education, employment, and management benefits because they do 
not meet the requirement that residence be permanent. 
Examples include aliens with student visas, visitors, 
tourists, some workers, and diplomats. 

3. a. A sponsored alien is ineligible for training, education, 
employment, and management benefits for a three-year 
period, beginning with the alien's entry into the United 
States, unless the sponsor: 

(1) No longer exists; or 

(2) Is unable to meet the alien's financial needs. 

b. A sponsored alien who applies for training, education, 
employment, and management benefits within three years 
following entry into the United States shall, as a 
condition of eligibility, provide the county agency with 
information and verification sufficient to determine the 
portion of the sponsor's income and assets that may be 
deemed available to the alien. 

c. The sponsor and the sponsored alien are both liable for 
the amount of any overpayment of training, education, 
employment, and management benefits that results from the 
failure of either to provide information and verification 
sufficient to allow the county agency to correctly 
determine the portion of the sponsor's income and assets 
that may be deemed available to the alien. 

d. For purposes of this section: 

(1) "Sponsor" means an individual, public organization, 
or private organization who executed an affidavit of 
support or similar agreement on behalf of an alien, 
who is not the child of the sponsor or the sponsor's 
spouse, as a condition of the alien's entry into the 
United States. 
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(2) 11 Sponsored alien .. means an alien whose entry into the 
United States was conditioned on the execution of an 
affidavit of support or similar agreement by a 
sponsor who is not a parent or the spouse of a parent 
of the alien. 

H;story: Effective December 9, 1996. 
General Author;ty: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-29. Inel;g;b;l;ty due to part;c;pat;on ;n str;kes. 

1. No filing unit of a training, education, employment, and 
management household is eligible for benefits under this 
chapter for any month in which any member of that training, 
education, employment, and management filing unit participates 
in a strike. If it is discovered that a filing unit member 
participated in a strike during a month in which a training, 
education, employment, and management benefit has already been 
paid for that month, the county agency shall consider that 
amount as an overpayment subject to recovery. 

2. For purposes of this section: 

a ... Participating in a strike .. means actual refusal, in 
concert with others, to provide services to one's 
employer. 

b. 11 Strike 11 means a work stoppage, including a work stoppage 
due to the expiration of a collective bargaining agreement 

or a· deliberate slowdown or interruption of operations by 
a body of workers to enforce compliance with demands made 
on an employer. 

H;story: Effective December 9, 1996. 
General Author;ty: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-38. L;m;tat;on on benefits to pregnant women. 

1. A pregnant woman, not made ineligible by any other provision 
of this chapter, who is caretaker relative to no child, may 
receive aid to families with dependent children based upon the 
standard of need for one adult, without consideration of any 
additional pregnancy-related needs, no earlier than the sixth 
month of pregnancy. In addition to medical verification of 
the pregnancy, the app 1 i cant sha 11 verify the approximate date 
on which the pregnant woman is expected to deliver. 
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2. An individual may be eligible for the early intervention 
program during the first two trimesters of the pregnancy. 
Early intervention program eligibility does not constitute aid 
to families with dependent children eligibility and does not 
make the individual eligible for training, education, 
employment, and management unless the individual is living 
with other aid to families with dependent children eligible 
household members. 

3. If the individual eligible for the early intervention program 
is living in a training, education, employment, and management 
household, the individual's income and assets must be 
considered for the food stamp and low income home energy 
assistance program portion of the training, education, 
employment, and management benefit. The early intervention 
program benefit to the individual must be paid separately from 
the training, education, employment, and management benefit, 
but must be considered as unearned income for the food stamp 
and low income home energy assistance program portion of the 
training, education, employment, and management benefit 
calculation. 

4. Beginning in the sixth month of the verified pregnancy, the 
early intervention program case may be converted to a 
training, education, employment, and management case. 
Training, education, employment, and management benefits must 
begin the first day of the sixth month of the verified 
pregnancy. Two-month retrospective budgeting may continue if 
there is no break in assistance of at least one benefit month. 

5. The individual shall complete the training, education, 
employment, and management case assessment process and a 
training, education, employment, and management contract 
within two months of the beginning of training, education, 
employment, and management benefits. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-31. Age of parent - Effect on eligibility. 

1. For purposes of this section: 

a. "Adult parent" means a parent who is not a minor parent. 

b. "Minor parent 11 means an individual, under the age of 
eighteen years, who has never been married and who: 

(1) Is the parent of a dependent child living in the same 
household; or 
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(2) Is eligible as a pregnant woman who is a caretaker 
relative to no child. 

2. A minor parent who lives with the minor parent's own parent 
(grandparent) or legal guardian is eligible only if 
eligibility may be established after consideration of the 
income, but not the assets, of any grandparent, with whom the 
minor parent lives, applying the following disregards: 

a. The first twenty-seven percent of earned income of each 
employed grandparent, for work expenses. 

b. An amount equal to the aid to families with dependent 
children portion of the training, education, employment, 
and management standard of need, not including special 
allowanc~s, applicable to a household consisting of the 
grandparent or grandparents and any other individuals 
living in the household, who are or could be claimed as 
dependents of the grandparents for federal income tax 
purposes, but who are not members of the aid to families 
with dependent children filing unit; 

c. Amounts paid by the grandparent or grandparents, to 
support individuals who are not member of the household or 
the aid to families with dependent children filing unit, 
who are or could be claimed as dependents of the 
grandparent or grandparents for federal income tax 
purposes; 

d. Amounts paid by the grandparent or grandparents, as child 
support or spousal support, to individuals who are not 
members of the household or the aid to families with 
dependent children filing unit. 

3. An adult parent, who lives with the adult parent's own parent 
(grandparent) or legal guardian, if eligible, is eligible 
without consideration of the income or assets of any 
grandparent with whom the adult parent lives, except that 
regular contributions of money made by such grandparent to any 
member of the aid to families with dependent children filing 
unit must be considered. 

4. For purposes of this section, a minor parent who becomes an 
adult parent while living with the minor parent's own parents 
or legal guardian is treated as an adult parent, effective the 
first day of the month in which the minor parent reaches age 
eighteen. 

5. For purposes of this section, a minor parent who ends 
residency with the minor parent's own parent (grandparent) is 
treated as having ended residency on the first day of the 
month in which the minor parent left the grandparent's home. 
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6. For purposes of this section, a minor parent who resumes 
residency with the minor parent•s own parent (grandparent) is 
treated as having resumed that residency on the first day of 
the month after the month in which the minor parent resumed 
residency with the grandparent. 

7. A minor parent who does not live with either of the minor 
parent•s own parents (grandparents), if eligible, is eligible 
without consideration of the income or assets of the 
grandparents except that regular contributions of money made 
by a grandparent to any member of the aid to families with 
dependent children filing unit must be considered. The 
grandparents remain legally responsible for the minor parent•s 
support. The matter must be referred to the child support 
agency for the purpose of securing support from the 
grandparents for the minor parent as well as for the purpose 
of securing support for the minor parent•s child from the 
child•s absent parent. 

8. No aid to families with dependent children filing unit may 
include the child of a minor parent, living with that minor 
parent, during any time when the minor parent is living in a 
foster home or child care institution and receiving a foster 
care maintenance benefit. Any amount reasonably necessary to 
the maintenance of such a child of the minor parent is 
included in the minor parent•s foster care maintenance 
benefit. 

9. Except as provided in subsection 10, a minor parent must live 
in the home of the minor parent•s own parent (grandparent), 
legal guardian, or other adult relative, or in an adult 
supervised supported living arrangement. 

10. A minor parent may show there is good cause to live in a place 
other than required in subsection 9. Good cause exists if, 
based on evidence provided to the county agency: 

a. The minor parent has no living parent or legal guardian; 

b. No parent or legal guardian of the minor parent will allow 
the minor parent to live in the home of the parent or 
legal guardian; 

c. The physical or emotional health or safety of the minor 
parent or the minor parent•s child would be jeopardized if 
they lived with the minor parent•s parent or legal 
guardian; 

d. The minor parent lived apart from the minor•s parent or 
legal guardian for at least one year before the earlier of 
the birth of the dependent child or the minor parent•s 
application for aid to families with dependent children; 
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e. The minor parent has earned a high school diploma or 
general equivalency diploma and is participating in 
postsecondary education under an approved job 
opportunities and basic skills program employability plan; 
or 

f. Some other reason exists which, in the judgment of the 
county agency, makes independent living more conducive to 
the well-being of the minor parent and the minor parent•s 
child than does living in a place required under 
subsection 9. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-32. Value of benefit. 

1. The reasonable value of the physical and custodial care or 
support that has been furnished to the child or children of a 
noncustodial parent by the training, education, employment, 
and management program is, for each month such child or 
children are eligible, the amount of the aid to families with 
dependent children benefit received multiplied by the number 
of children of the noncustodial parent in the aid to families · 
with dependent children filing unit and divided by the total 
number of children in the aid to families with dependent 
children filing unit. 

2. Stepparents cannot be legally required to support their 
stepchildren, but when they are able and willing to do so, 
should be encouraged to support to the extent of their 
ability. 

3. In cases where a stepparent is eligible to receive training, 
education, employment, and management program benefits, the 
reasonable value of the physical and custodial care or support 
which has been furnished to the child or children of a 
noncustodial parent by the training, education, employment, 
and management program is, for each month such child or 
children are eligible, the amount of the aid to families with 
dependent children benefit received multiplied by the number 
of children of the noncustodial parent in the aid to families 
with dependent children filing unit and divided by one plus 
the total number of children in the aid to families with 
dependent children filing unit. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 
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75-82-81.2-33. Assignment of right to support. 

1. The child support agency must be notified, no later than two 
working days after the mailing of the initial training, 
education, employment, and management benefit to a training, 
education, employment, and management household, of any child 
who is a member of the training, education, employment, and 
management household and whose eligibility for benefits is 
based on the continued absence of the child•s parent from the 
home. 

2. The applicant and, upon request, any member of the training, 
education, employment, and management household for whom aid 
to families with dependent children is requested, as a 
condition of eligibility shall: 

a. Execute all necessary documents to protect the right of 
any member of the aid to families with dependent children 
filing unit, and the agency, to child support from the 
absent parent of such member; 

b. Cooperate in obtaining support and in establishing 
paternity of any child in .the aid to families with 
dependent children filing unit with respect to whom 
paternity has not been established. 

3. The requirement for the assignment of rights to support from 
absent parents continues through the month in which the latest 
of the following occurs: 

a. The child reaches age eighteen. 

b. The child graduates from high school, provided that 
graduation does not occur after the month of the child•s 
nineteenth birthday. 

c. Child support obligations, imposed by a court for periods 
after the child reaches age eighteen, are terminated. 

4. For purposes of this section: 

a. 11 Cooperate in obtaining support and in establishing 
paterni ty 11 includes: 

(1) Appearing at a state or local office designated by 
the department or county agency to provide 
information or evidence relevant to the case; 

(2) Appearing as a witness at a court or other 
proceeding; 

(3) Providing information, or attesting to lack of 
information, under penalty of perjury; 
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(4) Paying to the department any support funds received 
that are covered by the assignment of rights; and 

(5) Taking any other reasonable steps to assist in 
establi~hing paternity and securing child support. 

5. An individual shall cooperate in establishing paternity of a 
child born out of wedlock for whom the individual can legally 
assign rights, and obtaining child support and payments for 
the individual and any other individual for whom the 
individual can legally assign rights, unless cooperation is 
waived by the county agency for good cause. 

6. The custodian who refuses to cooperate in obtaining support, 
including establishing paternity, is ineligible to receive 
training, education, employment, and management. If the 
custodian continues to refuse to cooperate, the entire 
household shall become ineligible for training, education, 
employment, and management. 

a. The first time the custodian fails to cooperate, that 
individual •s needs must be removed from the benefit 
calculation for a minimum period of one month. The 
sanctioned individual is ineligible for all training, 
education, employment, and management benefits. The 
sanctioned individual may cure the noncooperation and have 
benefits restored at any time after the minimum one-month 
period of ineligibility by participating as required under 
the terms of the training, education, employment, and 
management contract. If at the end of six months of the 
sanction the sanctioned individual continues to refuse to 
cooperate, the entire training, education, employment, and 
management household is ineligible for training, 
education, employment, and management. A household found 
ineligible for training, education, employment, and 
management benefits as a result of a sanction may apply 
for food stamp, medicaid, child care assistance, or low 
income home energy assistance program benefits. 

b. The second time the custodian fails to cooperate, that 
individual •s needs must be removed from the benefit 
calculation for a minimum period of two months. The 
sanctioned individual shall lose eligibility for all 
training, education, employment, and management benefits. 
The sanctioned individual may cure the noncooperation and 
have benefits restored at any time after the minimum 
two-month period of ineligibility by participating as 
required under the terms of the training, education, 
employment, and management contract. If at the end of 
four months of the sanction the sanctioned individual 
continues to refuse to cooperate, the entire training, 
education, employment, and management household is 
ineligible for training, education, employment, and 
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management. A household found ineligible for training, 
education, employment, and management benefits as a result 
of a sanction may apply for food stamp, medicaid, child 
care assistance, or low income home energy assistance 
program benefits. 

c. The third and subsequent times the custodian fails to 
cooperate, that individual •s needs must be removed from 
the benefit calculation for a minimum period of three 
months. The sanctioned individual shall lose eligibility 
for all training, education, employment, and management 
benefits. The sanctioned individual may cure the 
noncooperation and have benefits restored at any time 
after the minimum three-month period of ineligibility by 
participating as required under the terms of the training, 
education, employment, and management contract. If at the 
end of four months of the sanction the sanctioned 
individual continues to refuse to cooperate, the entire 
training, education, employment, and management household 
is ineligible for training, education, employment, and 
management. A household found ineligible for training, 
education, employment, and management benefits as a result 
of a sanction may apply for food stamp, medicaid, child 
care assistance, or low income home energy assistance 
program benefits. 

Histo,ry: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-34. Good cause for failure or refusal to cooperate in 
obtaining support or establishing paternity. 

1. The county agency, for good cause, may waive the requirement 
that an individual cooperate in obtaining support and . 
establishing paternity if it determines that cooperation is 
against the best interests of the child. A county agency may 
determine that required cooperation is against the best 
interests of the child only if: 

a. The individual •s cooperation in establishing paternity or 
securing child support is reasonably anticipated to result 
in: 

(1) Physical harm to the child for whom support is to be 
sought; 

(2) Emotional harm to the child for whom support is to be 
sought; 

(3) Physical harm to the parent or caretaker relative 
with whom the child is living which reduces that 
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individual 1 S capacity to care for the child 
adequately; or 

(4) Emotional harm to the parent or caretaker relative 
with whom the child is living, of such nature or 
degree that it reduces that individual 1 S capacity to 
care for the child adequately; or 

b. At least one of the following circumstances exists, and 
the county agency believes that because of the existence 
of that circumstance, in the particular case, proceeding 
to establish paternity or secure child support would be 
detrimental to the child for whom support would be sought: 

(1) The child for whom support is sought was conceived as 
a result of incest or forcible rape; 

(2) Legal proceedings for the adoption of the child are 
pending before a court of competent jurisdiction; or 

(3) The individual, otherwise required to cooperate, is 
currently being assisted by a public or licensed 
private social agency to resolve the issue of whether 
to keep or relinquish the child for adoption, and the 
discussions have not gone on for more than three 
months. 

2. Physical harm and emotional harm must be of a serious nature 
in order to justify a waiver. 

3. A waiver due to emotional harm may only be based on a 
demonstration of an emotional impairment that substantially 
impairs the individual 1 S functioning. In determining a 
waiver, based in whole or in part upon the anticipation of 
emotional harm to the child, the parent, or the caretaker 
relative, the county agency shall consider: 

a. The present emotional state of the individual subject to 
emotional harm; 

b. The emotional health history of the individual subject to 
emotional harm; 

c. Intensity and probable duration of the emotional 
impairment; 

d. The degree of cooperation to be required; and 

e. The extent of involvement of the child in the paternity 
establishment or support enforcement activity to be 
undertaken. 
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4. In all cases in which the county agency has determined that 
good cause exists based on a circumstance subject to change, a 
determination to grant a waiver must be reviewed no less 
frequently than every six months to determine if the 
circumstances which led to the waiver continue to exist. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-62-91.2-35. Combined requirements. 

1. The department shall establish combined requirements for the 
training, education, employment, and management standard of 
need that represent amounts of income, by household size, 
necessary for a standard of living compatible with decency and 
health. The requirements represent one hundred percent of 
need. 

2. The six basic items of need considered in the training, 
education, employment, and management benefit are: shelter; 
food; clothing; personal needs such as combs, toothbrushes, 
and toothpaste, razor blades, sanitary supplies, and haircuts; 
household supplies such as cooking utensils, laundry, 
beddings, and towels; and fuel and utilities. 

3. The department shall secure approval of training, education, 
employment, and management program waiver terms and conditions 
respecting combined requirements. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-62-61.2-36. Determining membership in training, education, 
employment, and management household. The training, education, 
employment, and management household includes the members of a family 
and others who live under the same roof, provided at least one member is 
in receipt of aid to families with dependent children. The training, 
education, employment, and management household includes all other 
household members who would be eligible for food stamp or low income 
home energy assistance program benefits, based on sections 75-02-01.2-38 
and 75-02-01.2-39. The training, education, employment, and management 
benefit is a single cash payment for aid to families with dependent 
children, food stamp, and low income home energy assistance program 
benefits. Aid to families with dependent children eligibility and 
benefit amount is determined by counting the income and assets of those 
members of the household included in the aid to families with dependent 
children filing unit, based on section 75-02-01.2-37. Food stamp and 
low income home energy assistance program eligibility and benefit 
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amounts are based on the income and assets of all persons residing in 
the household. 

1. If the primary individual in the training, education, 
employment, and management household does not provide all 
pertinent data necessary for the county agency to make an 
eligibility determination, the entire household is ineligible 
for training, education, employment, and management. If an 
ineligible, nonlegally responsible individual chooses not to 
participate in the training, education, employment, and 
management project, no individual in the household may receive 
the food stamp or low income home energy assistance program 
portion of the training, education, employment, and management 
benefit. 

2. Individuals required to be members of the aid to families with 
dependent children, food stamp, or low income home energy 
assistance program filing units within the training, 
education, employment, and management household, but whose 
needs are deleted from the unit because of a sanction, are not 
eligible for training, education, employment, and management 
benefits. The income and assets of sanctioned household 
members must be considered in determining eligibility and 
benefits for the remaining members of the training, education, 
employment, and management household. 

3. If a household identified as a training, education, 
employment, and management household elects not to participate 
in training, education, employment, and management, the 
household may apply for food stamp, low income home energy 
assistance program, and child care assistance benefits, but 
may apply for aid to families with dependent children 
benefits. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-37. Determining membership of the aid to families with 
dependent children filing unit. 

1. The aid to families with dependent children filing unit must 
include at least one eligible child unless: 

a. The only child receives supplemental security income 
benefits; or 

b. The aid to families with dependent children filing unit 
includes a pregnant woman in the last trimester of her 
pregnancy. 
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2. Any parent of a dependent child who resides in the home must 
be included in the aid to families with dependent children 
filing unit. 

3. If the aid to families with dependent children filing unit 
includes a parent and a needy dependent child, any other child 
who resides in the home, for whom assistance is sought, and to 
whom the parent is a relative by birth, marriage, or adoption, 
must be included in the aid to families with dependent 
children filing unit. 

4. If the training, education, employment, and management 
household includes a parent and the parent's nonneedy 
dependent child or children, any other needy dependent child 
or children to whom the parent is a relative by birth, 
marriage, or adoption, must be included in an aid to families 
with dependent children filing unit which consists only of the 
needy dependent child or children. 

5. If the training, education, employment, and management 
household includes a parent, the parent's needy dependent 
child or children, and other dependent children to whom the 
parent is a relative by birth, marriage, or adoption, an aid 
to families with dependent children filing unit must include 
the parent and the parent's needy dependent child or children, 
and may include any needy dependent child or children to whom 
the parent is a relative by birth, marriage, or adoption, but 
exclude any nonneedy dependent child or children who is not 
the parent's child but to whom the parent is a relative by 
birth, marriage, or adoption, and who is not a brother or 
sister, whether by the whole or half-blood or by adoption, to 
a needy dependent child. 

6. A minor parent who lives in the home of a parent of the minor 
parent is treated as a dependent child in an aid to families 
with dependent children filing unit that includes a parent of 
the minor parent unless: 

a. The minor parent is married or formerly married and 
divorced, but not formerly married in an annulled 
marriage; 

b. The minor parent has resided with the other parent of the 
minor parent's child; or 

c. The minor parent has lived separately and apart from the 
minor parent's parent or lawful guardian, with the consent 
or acquiescence of the minor parent's parent or lawful 
guardian, while managing the minor's own financial affairs 
regardless of the source of income, so long as it is not 
from any activity declared to be a crime by the laws of 
North Dakota or the United States. 
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7. Training, education, employment, and management household 
members who are receiving supplemental security income 
benefits may not be included in the aid to families with 
dependent children filing unit. 

8. Training, education, employment, and management household 
members who are ineligible for aid to families with dependent 
children benefits because of a sanction imposed under this 
chapter must be included in the aid to families with dependent 
children filing unit for the purpose of consideration of 
income and assets of the sanctioned training, education, 
employment, and management household member. 

9. Training, education, employment, and management household 
members who are ineligible for aid to families with dependent 
children benefits because they do not meet citizenship or 
alienage requirements imposed under this chapter must be 
included in the aid to families with dependent children filing 
unit for the purpose of consideration of income and assets of 
those training, education, employment, and management 
household members. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-86-81.8 
Law Implemented: NDCC 58-86-81.8 

unit. 
75-92-91.2-38. Determining membership of the food stamp filing 

1. The food stamp filing unit shall include all individuals 
residing in the training, education, employment, and 
management household. 

2. Training, education, employment, and management household 
members who are ineligible for food stamps because of a 
sanction or disqualification imposed under this chapter must 
be included in the food stamp filing unit for the purpose of 
considering the income and assets of the sanctioned training, 
education, employment, and management household member. 

3. Training, education, employment, and management household 
members who are ineligible for food stamps because they do not 
meet citizenship or alienage requirements imposed under this 
chapter must be included in the food stamp filing unit for the 
purpose of consideration of income and assets of those 
training, education, employment, and management household 
members. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-86-81.8 
Law Implemented: NDCC 58-86-81.8 
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75-92-81.2-39. Determining membership of the low income home 
energy assistance program filing unit. 

1. The low income home energy assistance filing unit shall 
include all individuals residing in the training, education, 
employment, and management household unless the training, 
education, employment, and management household resides in 
housing subsidized by the federal government. 

2. Training, education, employment, and management household 
members who are ineligible for low income home energy 
assistance program benefits because of a sanction or 
disqualification imposed under this chapter must be included 
in the low income home energy assistance filing unit for the 
purpose of considering the income and assets of the sanctioned 
training, education, employment, and management household 
member. 

3. Training, education, employment, and management household 
members who are ineligible for low income home energy 
assistance program benefits because they do not meet 
citizenship or alienage requirements imposed under this 
chapter must be included in the low income home energy 

assistance program filing unit for the purpose of 
consideration of income and assets of those training, 
education, employment, and management household members. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-81.2-49. Combined supplemental security income and aid to 
families with dependent children households. 

1. With respect to the same month, no individual may receive 
benefits through both the supplemental security income program 
and the aid to families with dependent children program. 

2. An individual who is receiving supplemental security income 
benefits may be a member of a training, education, employment, 
and management household that includes members who are also 
members of an aid to families with dependent children filing 
unit, and may be an ineligible caretaker relative for a child 
in an aid to families with dependent children filing unit. 

3. Assets or income owned solely by the recipient of supplemental 
security income benefits, including that portion of income 
disregarded in determining eligibility for supplemental 
security income benefits, may not be considered available to 
the members of the aid to families with dependent children 
filing unit. 
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History: Effective December 9, 1996 . 
. General Authority: NDCC 58-86-81.8 

Law Implemented: NDCC 58-86-01.8 

75-92-91.2-41. Recipients living out of state. An individual who 
receives training, education, employment, and management benefits is 
free to travel without a loss of eligibility so long as the individual 
remains a resident of the state. An individual living out of state who 
remains a resident of North Dakota is subject to the same standards and 
procedures for eligibility determinations and budgeting as a similarly 
situated individual present in the state. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-81.8 
Law Implemented: NDCC 50-86-01.8 

75-92-91.2-42. Grant amount in whole dollars. Training, 
education, employment, and management benefits are granted in whole 
dollar amounts. In calculating benefit amounts, numbers are rounded 
down to the nearest whole dollar. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-06-01.8 
Law Implemented: NDCC 50-86-81.8 

75-92-91.2-43. Benefits less than one dollar. No benefit payment 
may be issued if the calculated training, education, employment, and 
management benefit is less than one dollar, but the training, education, 
employment, and management household must be treated for all other 
purposes of this chapter, including the application of the retrospective 
budgeting cycle, as a training, education, employment, and management 
household to which the department makes a benefit payment. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-86-01.8 
Law Implemented: NDCC 50-86-81.8 

75-92-91.2-44. Income described. 

1. All income that is actually available must be considered. 
Income is actually available when it is at the disposal of an 
applicant or recipient; when the applicant or recipient has a 
legal interest in a liquidated sum and has the legal ability 
to make the sum available for support or maintenance; or when 
the applicant or recipient has the lawful power to make the 
income available or to cause the income to be made available. 
In specific circumstances, income available to persons other 
than the applicant or recipient is deemed available. This 
subsection does not supersede other provisions of this chapter 
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which describe or require specific treatment of income, or 
which describe specific circumstances that require a 
particular treatment of income. 

2. Income may be earned, unearned, or deemed. It may be received 
regularly, irregularly, or in lump sums. Income may be 
counted or excluded. It may be disregarded for some purposes, 
but not for others. Other sections of this chapter explain 
those treatments. 

3. Each training, education, employment, and management program 
household member must accept any unemployment compensation 
benefits to which entitled. Each training, education, 
employment, and management program household member must 
provide verification, from job service North Dakota, as to 
whether the training, education, employment, and management 
program household member is qualified for unemployment 
compensation benefits; and, if qualified, must make 
application for unemployment compensation benefits. 
Assistance must be denied to the entire training, education, 
employment, and management household for any month in which 
the principal wage earner in an unemployed parent case is 
eligible for unemployment compensation, but refuses to apply 
for or accept such benefits. 

4. Earned income includes: 

a. Wages, salaries, commissions, bonuses, or profits received 
as a result of holding a job or being self-employed; 

b. Earnings from on-the-job training provided by the Job 
Training Partnership Act or the job opportunities and 
basic skills program; 

c. Wages received as the result of participation in the 
mainstream and green thumb programs; 

d. Earnings of recipients employed by schools under title I 
of the Elementary and Secondary Schools Act [20 U.S.C. 236 
et_seq.]; 

e. Wages received from sheltered workshop employment; 

f. Sick leave pay or loss-of-time private insurance paid for 
the loss of employment due to illness or injury; 

g. Compensation for jury duty; 

h. Tips; 

i. Income from boarders; 

j. Income from room rentals; 
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k. Income from participation in job corps; and 

1. Income from internship or stipends. 

5. Unearned income includes: 

a. Social security, veterans benefits of any kind, private 
pensions, pensions provided to former employees of public 
entities, workers• compensation, unemployment benefits, 
union compensation during strikes, and military 
allotments; 

b. Rents paid without an appreciable amount of personal 
involvement and effort provided as a service to the 
tenant, mineral lease rentals, bonus payments and 
royalties, dividends, and interest paid; 

c. Cash contributions from relatives provided to training, 
education, employment, and management household for living 
expenses; 

d. Cash gifts; 

e. Poor relief or general assistance payments made to any 
member of the training, education, employment, and 
management household by a county agency or the bureau of 
Indian affairs; 

f. Refugee assistance payments; 

g. Early intervention program benefits; or 

h. Any other form of income that is not earned income. 

6. Deemed income includes: 

a. In the case of income deemed from a stepparent or alien 
parent, that stepparent•s or alien parent•s entire gross 
income less: 

(1) The twenty-seven percent standard employment expense 
allowance; 

(2) An additional amount for the support of the 
stepparent or alien parent and any other individuals 
living in the home whose needs are not taken into 
account in making the eligibility determination and 
who are or could be claimed by the stepparent or 
alien parent as dependents for federal income tax 
purposes, but not including any sanctioned 
individuals or individuals who are required to be 
included in the training, education, employment, and 
management household, but have failed to cooperate, 
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equal to the standard of need amount for a family 
group of the same composition and size as the 
stepparent or alien parent and those other 
individuals described in this paragraph; 

(3) Spousal support and child support payments actually 
being made to or on behalf of persons not living in 
the home; and 

(4) Amounts actually being paid to individuals not living 
in the home who are or could be claimed by the 
stepparent or alien parent as dependents for federal 
income tax purposes. 

b. In the case of income deemed from the sponsor of a 
sponsored alien, the entire gross income of the sponsor 
and the sponsor•s spouse, less: 

(1) Twenty percent of the total monthly earned income of 
the sponsor and the sponsor•s spouse or one hundred 
seventy-five dollars, whichever is less; 

(2) An amount equal to the training, education, 
employment, and management standard of need amount 
for a family group of the same composition and size 
as the sponsor and those other individuals living in 
the sponsor•s household who are or could be claimed 
by the sponsor as dependents for federal income tax 
purposes, but whose needs are not taken into account 
in making an eligibility determination under this 
chapter; 

(3) Spousal support and child support payments actually 
being made by the sponsor to or on behalf of 
individuals not living in the sponsor•s household; 
and 

(4) Amounts actually being paid by the sponsor to 
individuals not living in the sponsor•s household who 
are or could be claimed by the sponsor as a dependent 
for federal income tax purposes. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-45. Excluded income. 

1. The following income must be excluded in determining 
eligibility for training, education, employment, and 
management benefits: 
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a. All earned income of any child, except a minor parent, 
attending elementary or high school full time; 

b. Earned income of any child derived from a program carried 
out under the Job Training Partnership Act, as enacted 
before August 22, 1996 [29 U.S.C. 1501 et seq.]; 

c. Payments made to any member of the training, education, 
employment, and management household under title II of the 
Uniform Relocation Assistance and Real Property 
Acquisition Policies Act of 1970, as amended [Pub. L. 
91-646; 42 U.S.C. 4601 et seq.]; 

d. Per capita payments made to members of Indian tribes under 
the Indian Tribal Judgment Funds Use and Distribution Act 
[25 U.S.C. 1407 et seq.], including all interest and 
investment income accrued on such funds while held in 
trust pursuant to a plan approved under the provisions of 
that Act pursuant to a plan approved by Congress prior to 
January 12, 1983, and any purchases made with such 
payments for so long as the payment is not commingled with 
other funds; 

e. Income derived from submarginal lands held in trust for 
Indians, to the extent required by Pub. L. 94-114 [25 
U.S.C. 459e], for so long as the income is not commingled 
with other funds; 

f. Up to two thousand dollars per year of income received by 
an individual Indian derived from that Indian's interests 
in trust or restricted lands, as required by 25 U.S.C. 
1408, for so long as the income is not commingled with 
other funds; 

g. A loan from any source that is subject to a written 
agreement requiring repayment by the recipient; 

h. Agent orange settlement payments; 

i. Payments made under the Radiation Exposure Compensation 
Act [Pub. L. 101-426; 104 Stat. 920; 42 U.S.C. 2210 (note) 
(1993 Supp.)], for so long as the payment is not 
commingled with other funds; 

j. The value of any supplemental food assistance received 
under the Child Nutrition Act of 1966, as amended [42 
U.S.C. 1771 et seq.], and the special food service program 
for children provided under the National School Lunch Act, 
as amended [42 U.S.C. 1751 et seq.]; 

k. Payments received by any member of the training, 
education, employment, and management household, from the 
child nutrition and food distribution unit of the North 
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Dakota department of public instruction, in reimbursement 
of the cost of furnishing meals and snacks by any member 
of the training, education, employment, and management 
household who provides child care in the home, provided 
that the child care provider is licensed under North 
Dakota Century Code chapter 50-11.1, and is sponsored by a 
public or nonprofit private organization; 

1. Income received as a housing allowance through any program 
sponsored by the United States department of housing and 
urban development and rent supplements or utility payments 
provided through the housing assistance program; 

m. The value of surplus commodities provided through the 
United States department of agriculture; 

n. Payments for supporting services or reimbursement of 
out-of-pocket expenses made to individual volunteers 
serving as foster grandparents, senior health aids or 
senior companions, or to individuals serving in the 
service corps of retired executives, active corps of 
executives, and any other programs under title II of the 
Domestic Volunteer Services Act of 1973 [Pub. L. 93-113; 
42 u.s.c. 5001 et seq.]; 

o. Payments made to volunteers in service to America under 
title I of the Domestic Volunteer Services Act of 1973 
[Pub. L. 93-113; 42 U.S.C. 4951 et seq.]; 

p. Any payment made as a result of the Alaska Native Claims 
Settlement Act, which is made tax exempt under Public Law 
92-203 [43 U.S.C. 1601 et seq.]~ 

q. The value of benefits received under the supplemental food 
program for women, infants, and children [Pub. L. 94-105; 
42 u.s.c. 1786]; 

r. The value of general assistance benefits provided in 
voucher form by any county agency or the bureau of Indian 
affairs; 

s. Assistance payments from other programs, agencies, or 
organizations that: 

(1) Do not serve the same purposes as training, 
education, employment, and management benefits; or 

(2) Provide goods or services that are not included in 
the standard of need; 

t. Scholarships, grants, and awards for educational purposes, 
which are given because of need or achievement by the 
bureau of Indian affairs, other federal sources, state 
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sources, civic, fraternal, and alumni 
relatives, to undergraduate-level 
students; 

organizations, or 
and graduate-level 

u. Work study program income earned by an undergraduate-level 
or graduate-level student; 

v. Family subsidy program payments made by the department; 

w. Returned deposits from rentals and from utility companies; 

x. Adoption assistance payments; 

y. Foster care payments and payments received as a retainer 
for services as an emergency shelter foster home; 

z. Small irregular cash, contributions, or gifts, which 
total, in any month, less than thirty dollars per 
training, education, employment, and management household; 

aa. Any refund or federal income taxes received as an earned 
income tax credit pursuant to 26 U.S.C. 32, and any 
payments made by an employer as an advance payment of 
earned income tax credit pursuant to 26 U.S.C. 3507; and 

bb. Payments of education award money and living allowance 
moneys to an individual enrolled in AmeriCorps under the 
National and Conmunity Service Act, as amended [42 U.S.C. 
12571 et seq.]. 

2. For purposes of this section, 11 child 11 means an individual: 

a. Under age eighteen; or 

b. Age eighteen and a full-time student in elementary or high 
school, or in an equivalent level of vocational or 
technical training, if, before attaining age nineteen , 
such student may reasonably be expected to complete the 
high school or vocational training curriculum. 

Hhtory: Effective December 9', 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-46. Gross income test. 

1. When determining training, education, employment, and 
management eligibility for the initial two months only, the 
gross income, earned and unearned, of all members of the 
training, education, employment, and management household, 
exempting the earned income of dependent children attending 
elementary or high school full time, may not exceed one 
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hundred six percent of the training, education, employment, 
and management standard of need including special items of 
need. After eligibility is determined for the initial two 
months, the gross income eligibility test is not performed for 
training, education, employment, and management households on 
an ongoing monthly basis. Beginning the third benefit month, 
gross earnings less a standard employment expense allowance of 
twenty-seven percent and appropriate employment incentives 
plus all unearned income is tested against the training, 
education, employment, and management standard of need and 
special items of need for the appropriate household size. 

2. The gross income test is performed for applicant training, 
education, employment, and management households as well as 
for new applicants added to an existing training, education, 
employment, and management household if that new applicant did 
not receive assistance for the previous month. 

History:_ Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-47. Budgeting process. 

1. Budgeting is the process by which a training, education, 
employment, and management household's need is determined. 
Through the process available, income is matched against the 
training, education, employment, and management standard of 
need. 

2. If nonexcluded income exceeds the training, education, 
employment, and management standard of need, the training, 
education~ employment, and management household is not needy, 
for purposes of the training, education, employment, and 
management program, and the household is ineligible for 
program benefits. 

3. For training, education, employment, and management households 
that meet the gross income test, if nonexcluded income is less 
than the training, education, employment, and management 
standard of need, the household is subject to the net income 
test. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-48. Net income test. If the gross income test is 
passed, the applicant or applicant household is subject to a net income 
test. The net income test compares the training, education, employment, 
and management standard of need, personal needs allowance for 
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out-of-home aid to families with dependent children eligible 
individuals, and special items of need to the adjusted net income. If 
the adjusted net income is less than the training, education, 
employment, and management standard of need, personal needs allowance, 
and special items of need, the household passes the net income test and 
the benefit amount is calculated. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-86-81.8 
Law Implemented: NDCC 58-86-81.8 

75-92-91.2-49. Income considerations. 

1. All income must be considered in establishing eligibility and 
in determining the training, education, employment, and 
management benefit amount. 

2. Income must be reasonably evaluated. A determination that 
income is deemed available is a determination that the income 
is actually available. 

3. Income from wages, or any other source, must be considered 
received in the month in which it was actually received or 
considered to be available. Wages held at the request of an 
employee must be considered income in the month in which the 
wages would otherwise have been paid by the employer. 

4. A member of a training, education, employment, and management 
household who receives regular income, other than on a monthly 
basis, may occasionally receive an extra check which causes 
the unit to become ineligible in the month of receipt. If the 
receipt of additional income is anticipated to result in 
ineligibility for only one month, the case may be suspended, 
rather than closed. 

a. If the additional income is received in the month of 
application (the first month of prospective budgeting), 
the application must be denied. 

b. If the additional income is received in the month after 
the month of application (the second month of prospective 
budgeting), the case must be prospectively suspended, and 
all income, except income derived from the last check 
received in that month, from the source of regular income, 
must be retrospectively budgeted. 

c. If the additional income is received in any month except 
the month of application or the month after the month of 
application, all income must be retrospectively budgeted. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-86-01.8 
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law Implemented: NDCC 58-86-01.8 

75-92-91.2-59. Earned income considerations. 

1. Earned income must be verified and documented in the case 
record. Earned income may be received from a variety of 
sources. 

2. Net earned income is determined by adding monthly net income 
from self-employment to other monthly earned income and 
subtracting the applicable deductions. 

3. Except as provided in subsection 4, 11 monthly net income from 
self-employment .. means: 

a. In the case of a self-employed individual whose business 
does not require the purchase of goods for sale or resale, 
seventy-five percent of gross monthly earnings from 
self-employment. 

b. In the case of a self-employed individual whose business 
requires the purchase of goods for sale or resale, 
seventy-five percent of the result determined by 
subtracting cost of goods purchased from gross receipts, 
determined monthly. 

c. In the case of a business that furnishes room and board, 
monthly gross receipts less one hundred dollars per room 
and board client. 

d. In the case of a self-employed individual in a service 
business that requires the purchase of goods or parts for 
repair or replacement, twenty-five percent of gross 
monthly earnings from self-employment. 

e. In the case of a self-employed individual who receives 
income other than monthly, if the most recently available 
federal income tax return accurately predicts income, 
twenty-five percent of gross annual income, plus the gain 
or minus the loss resulting from the sale of capital 
items, plus ordinary gains or minus ordinary losses, 
divided by twelve. If the most recent available federal 
income tax return does not accurately predict income 
because the business has been recently established~ 
because the business has been terminated or subject to 
severe reversal, because the applicant or recipient makes 
a convincing showing that actual net income is 
substantially less than twenty-five percent of gross 
profit, or because the county agency determines for any 
reason that actual net profits are substantially greater 
than twenty-five percent of gross profit, an amount 
determined by the county agency to represent the best 
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estimate of monthly net income from self-employment must 
be used. A self-employed individual shall provide, on a 
monthly basis, th~ best information available on income 
and cost of goods. Income statements, when available, 
must be used as a basis for computation. If the business 
is farming or any other seasonal business, the annual net 
income, divided by twelve, is the monthly net income. 

4. A self-employed individual who shows that gross income from 
self-employment, less the cost of purchased goods and building 
or equipment rental, is less than net income from 
self-employment, as calculated under subsection 3, may rely on 
the lesser amount. This calculation is not intended to 
recognize expenses that require no out-of-pocket payment, such 
as depreciation, which create an asset, such as equipment or 
property purchases or loan payments, or which are otherwise 
treated in this chapter, such as the personal employment 
expenses of payroll taxes, lunches, and transportation. 

5. If earnings from more than one month are received in a lump 
sum payment, the payment must be divided by the number of 
months in which the income was earned, and the resulting 
monthly amounts are attributed to each of the months with 
respect to which the earnings were received. 

6. Income received on a contractual basis is allocated equally to 
each of the months covered by the contract, regardless of when 
the contract payments are actually received, and is deemed 
available to be received in the months to which income is 
allocated. 

7. The standard employment expense allowance recognizes all costs 
associated with employment, including transportation, 
uniforms, social security contributions, and income tax 
withholding. This standard allowance applies to adult 
household members and nonstudent dependent children who are 
employed either full time or part time. 

8. The standard employment expense allowance is twenty-seven 
percent of gross earned income per month. This standard 
employment expense allowance applies to all individuals who 
receive an employment expenses allowance, including 
stepparents and parents of minor parents. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-51. Disregarded income. 

1. The department shall establish an employment incentive, and an 
employment incentive limit, to reasonably encourage training, 
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education, employment, and management household members to 
earn income. 

2. If permitted under subsection 3, income must be disregarded, 
as an employment incentive, in determining the training, 
education, employment, and management benefit. 

a. Twenty-seven percent of the household 1 S monthly gross 
earned income, except earnings of any child who is a 
full-time elementary or high school student, is 
disregarded as a standard work expense. The amount 
remaining is net earned income. 

b. Any net earned income that exceeds the income incentive 
limit is treated as countable earned income. 

c. A portion of net earned income that is equal to or less 
than the income incentive limit may be disregarded, under 
this subdivision, in determining countable earned income. 

(1) If an applicant has earned income in the month of 
application or the month after the month of 
application, at least fifty percent of the net earned 
income that is equal to or less than the income 
incentive limit may be disregarded for eight months 
beginning the month in which the applicant first has 
earned income. 

(2) If a recipient has earned income, at least fifty 
percent of the net earned income that is equal to or 
less than the income incentive limit may be 
disregarded for eight months beginning the month 
earned income is first budgeted retrospectively. 

(3) If a recipient has earned income, at least thirty 
percent of the net earned income that is equal to or 
less than the income incentive limit may be 
disregarded for the ninth and tenth months after the 
month earned income is first budgeted 
retrospectively. 

(4) If a recipient has earned income, at least ten 
percent of net earned income that is equal to or less 
than the income incentive limit may be disregarded 
for the eleventh and twelfth months after the month 
earned income is first budgeted retrospectively. 

(5) If a recipient has earned income, no net earned 
income may be disregarded under this subdivision 
after the twelfth month after the month earned income 
is first budgeted retrospectively. 
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d. An employed training, education, employment, and 
management household member who is receiving an employment 
incentive disregard and who becomes unemployed for a 
period of four consecutive months is, upon reemployment, 
provided employment incentive disregards of at least fifty 
percent for the first eight months after reemployment, at 
least thirty percent for months nine and ten, at least ten 
percent for months eleven and twelve, and none thereafter. 

e. An employed training, education, employment, and 
management household member who is receiving an employment 
incentive disregard and who becomes unemployed for a 
period less than four consecutive months is, upon 
reemployment, provided the employment incentive disregards 
the member would have received if the first month of 
reemployment followed immediately after the last month of 
the previous employment. 

f. If an employed training, education, employment, and 
management household member, who is receiving the 
employment incentive disregard, voluntarily terminates 
employment and is unable to show good cause for failure or 
refusal to participate, the employment incentive disregard 
cycle continues as if the training, education, employment, 
and management household member was employed. 

g. If any nondisregarded income remains, a medicare premium, 
if applicable may be disregarded. 

h. If any nondisregarded income remains, child and dependent 
care costs may be disregarded as follows: 

(1) For aid to families with dependent children filing 
units, only employment-related child or adult 
dependent care costs; and 

(2) For food stamp and low income home energy assistance 
program filing units, employment and school or 
training-related child and adult dependent care 
costs. 

3. An income disregard is available only if: 

a. The training, education, employment, and management 
household passes the gross income test without benefit of 
the income disregards; or 

b. The eligible employed individual previously received 
training, education, employment, and management benefits, 
but has not completed the twelve-month earned income 
employment incentive disregard cycle, including months in 
which the earned income disregard was unavailable because: 
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(1) No payment was made because the calculated training, 
education, employment, and management benefit was 
less than one dollar; 

(2) The training, education, employment, and management 
household voluntarily requested termination of 
assistance for the primary purpose of avoiding 
completion of the earned income employment incentive 
disregard cycle or any part of that cycle; 

(3) The training, education, employment, and management 
household failed, without good cause, · to file a 
signed and completed monthly report form by the 
fifteenth day of the month in which the report was 
due; 

(4) A member of the training, education, employment, and 
management household terminated or reduced 
employment, without good cause, in the thirty days 
preceding the month in which the earned income 
employment incentive disregard was unavailable; or 

(5) A member of the training, education, employment, and 
management household refused a bona fide job offer, 
without good cause, in the thirty days preceding the 
month in which the earned income employment incentive 
disregard was unavailable. 

4. If, in any month, additional income received from a recurring 
source causes the training, education, employment, and 
management household to be suspended as ineligible for one 
month, the month of suspension does not count as a month for 
purposes of this section. 

5. Nonhousehold member deduction for stepparent and minor parent 
budgeting, if applicable, may be made. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-86-81.8 
law Implemented: NDCC 58-86-81.8 

75-92-91.2-52. Voluntary quit or refusal of employment. No 
training, education, employment, and management household member, except 
a dependent child, may refuse a bona fide offer of employment or 
training for employment, or terminate employment, without good cause, 
within thirty days before the date of application. 

1. If an offer of employment or training was made through job 
service North Dakota, job service North Dakota shall determine 
if a bona fide offer was made and if there was good cause for 
refusing it. 
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2. If an offer of employment or training was made other than 
through job service North Dakota, the county agency shall 
determine if a bona fide offer was made and if there was good 
cause for refusing it, considering the following factors: 

a. Whether there was a definite offer of employment at wages 
meeting any applicable minimum wage requirements and that 
are customary for such work in the community; 

b. Whether there were any questions as to the physical or 
mental ability of the training, education, employment, and 
management household member to engage in the offered 
employment or training for employment; 

c. Whether there were any questions of the working conditions 
such as risks to health, safety, or lack of workers 1 

compensation protection; 

d. Whether the training, education, employment, and 
management program household member had a way to get to or 
from the particular job, including evidence the training, 
education, employment, and management program household 
member reasonably attempted to arrange for transportation; 

e. Whether, as a condition of being employed, the training, 
education, employment, and management program household . 
member would be required to join a company union, or to 
resign or refrain from any bona fide labor organization, 
or would be denied the right to retain membership in and 
observe the lawful rules of any such organization; 

f. Whether the position offered is vacant directly due to a 
strike, lockout, or other labor dispute; 

g. Whether the work is at an unreasonable distance from the 
training, education, employment, and management program 
household member 1 s residence, provided one-way traveltime 
of one hour or less may not be treated as an unreasonable 
distance; 

h. Whether gross wages are less than the allowable employment 
expense and child care or adult dependent care; and 

i. Whether an individual 1 S substantially continuous presence 
in the household is necessary to care for another 
individual in the household to whom the individual owes a 
legal duty to provide care, who has a condition, verified 
by reliable medical evidence, which does not permit 
self-care or care by another household member. 

3. If it is determined that a bona fide offer of employment or 
training was refused by a training, education, employment, and 
management program household member without good cause: 
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a. In the case of a recipient training, education, 
emp 1 oyment, and management household, the member who · 
voluntarily refuses a bona fide offer of employment or 
training for employment is ineligible for the benefit 
month in which the refusal occurred; and 

b. In the case of an applicant training, education, 
employment, and management household, the filing unit 
containing the member is ineligible in each of the thirty 
days following the actual date of refusal or termination 
of employment. 

4. If it is determined that a recipient training, education, 
employment, and management household member voluntarily quits 
employment without good cause, that member is ineligible in 
the benefit month in which the job quit occurred, and may not 
receive the twenty-seven percent standard employment expense 
allowance, or any employment incentive disregard, in the month 
the income is budgeted. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-91.2-53. Deduction for dependent care. 

1. A deduction for a member of an aid to families with dependent 
children filing unit who is an employed caretaker relative or 
for a caretaker relative of a food stamp or low income home 
energy assistance program filing unit who is employed or 
attending school or training may be made for the cost of. 
necessary care of a child or incapacitated adult who is a 
member of the training, education, employment, and management 
household, living in the home, and receiving benefits. 

2. The deduction may not be made for the cost of dependent care 
provided by the caretaker relative•s child or stepchild who is 
under twenty-one years of age, unless: 

a. The provider of dependent care does not live in the home 
occupied by the training, education, employment, and 
management household; 

b. The provider of dependent care is eighteen years of age; 

c. The provider of dependent care was not claimed as a 
dependent on the most recent federal income tax return 
filed by the caretaker relative; 

d. A bona fide relationship of employer and employee exists 
between the caretaker relative and the provider of 
dependent care; and 
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e. The provider of dependent care is not a member of the 
caretaker relative's training, education, employment, and 
management household. 

3. The deduction may not be made for the cost of dependent care 
provided to a child by that child's stepparent or parent who 
lives in the home occupied by the training, education, 
employment, and management household. 

4. The deduction is for the actual cost of care limited to: 

a. In the case of a child under age two, two hundred dollars 
per month; 

b. In the case of an incapacitated adult, two hundred dollars 
per month; or 

c. In the case of a child two years of age or older, one 
hundred seventy-five dollars per month. 

History: Effective December. 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-54. Unearned income considerations. 

1. Unearned income must be verified and documented in the case 
record. 

2. All unearned income must be treated as available in the month 
in which the income is received unless the income is 
disregarded. Unearned income must be applied to determine 
eligibility for, and the monthly benefit of, training, 
education, employment, and management. 

3. All nonexempt unearned income must be considered available in 
the month in which it is received. Unearned income is usually 
received at fixed intervals and at regularly scheduled dates. 
State or federal assistance payments such as supplemental 
security income or social security received on a recurring 
basis must be treated as received once per month, even if 
mailing cycles may cause two payments to be received in one 
month and none received in another month. 

4. Unearned income received annually or received in regular 
annual totals, but in irregular intervals, must be considered 
available, in each month, in an amount equal to one-twelfth of 
the annual total. The twelve-month period may be a calendar 
year or other twelve-month fiscal period appropriate to the 
nature of the payment. Sources of income appropriate for this 
treatment include: 
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a. Nonexcluded lease payment income deposited in and 
disbursed through individual Indian moneys accounts 
maintained by individual Indians by the bureau of Indian 
affairs as proceeds from the lease of lands held by the 
federal government in trust for the Indian; 

b. Lease payments made to persons for the use of lands 
occupied or owned by those persons unless the lease 
specifically provides for monthly payments or unless the 
lease is for a total term of less than one year; 

c. Mineral lease payments, however denominated, except 
initial leasing bonus payments. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-55. 
closing. 

Reinstatement following suspension or case 

1. If training, education, employment, and management benefits 
are reinstated after a·suspension of one month, all factors of 
eligibility must be considered to determine eligibility. If 
eligibility exists, the amount of the training, education, 
employment, and management benefit is determined based on 
two-month retrospective budgeting. 

2. If the aid to families with dependent children filing unit is 
for any reason ineligible in the month following the month of 
a suspension, the case must be closed. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-56. Computing payment for first and second months of 
eligibility. 

1. If an applicant training, education, employment, and 
management household has not received aid to families with 
dependent children benefits or food stamp benefits in the 
preceding calendar month: 

a. Benefits for the aid to families with dependent children 
and food stamp filing units must be prorated based on the 
date of request or the date of eligibility, whichever is 
later; and 

b. The county agency shall compute benefits for the aid to 
families with dependent children and food stamp filing 

704 



units for the initial month of eligibility and the month 
following using prospective budgeting. 

2. If the applicant training, education, employment, and 
management household received aid to families with dependent 
children benefits and food stamp benefits in another state in 
the preceding calendar month: 

a. Benefits for the aid to families with dependent children 
and food stamp filing units must be determined effective 
the first day of the month of request or prorated from the 
date of eligibility, whichever is later; and 

b. The county agency shall compute benefits for the aid to 
families with dependent children and food stamp filing 
units for the initial month of eligibility and the month 
using prospective budgeting. 

3. If the applicant training, education, employment, and 
management household received aid to families with dependent 
children benefits and food stamp benefits in North Dakota in 
the preceding calendar month: 

a. Benefits for the aid to families with dependent children 
and food stamp filing units must be determined effective 
the first day of the month of request or prorated from the · 
date of eligibility, whichever is later; and 

b. The county agency shall compute benefits for the aid to 
families with dependent children and food stamp filing 
units for the initial month of eligibility and the month 
following by continuing the aid to families with dependent 
children budget methodology which was used in the 
preceding month. 

4. If the applicant training, education, employment, and 
management household received aid to families with dependent 
children benefits, but not food stamp benefits, in another 
state in the preceding month: 

a. Benefits for the aid to families with dependent children 
filing unit must be determined effective the first day of 
the month of request or prorated from the date of 
eligibility, whichever is later, unless: 

(1) The other state pays aid to families with dependent 
children benefits two times each month; 

(2) One-half of the aid to families with dependent 
children benefit has been paid by the other state 
during the month of request; and 
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(3) The applicant household is determined eligible by the 
sixteenth day of the month; 

In which case, aid to families with dependent children 
benefits in North Dakota must be paid at a one-half pro 
rata share for the initial month of eligibility; and 

b. Benefits for the food stamp filing unit must be prorated 
based on the date of request or date of eligibility, 
whichever is later. 

5. If the applicant training, education, employment, and 
management household received food stamp benefits, but not aid 
to families with dependent children benefits, in another state 
in the preceding calendar month: 

a. Benefits for the aid to families with dependent children 
filing unit must be prorated based on the date of request 
or the date of eligibility, whichever is later; 

b. Benefits for the food stamp filing unit must be determined 
effective the first day of the month of request or the 
date of eligibility, whichever is later; and 

c. The county agency shall compute benefits for the aid to 
families with dependent children and food stamp filing 
units for the initial month of eligibility and the month 
following by using prospective budgeting. 

6. If the applicant training, education, employment, and 
management household received aid to families with dependent 
children benefits, but not food stamp benefits, in North 
Dakota in the preceding calendar month: 

a. Benefits for aid to families with dependent children 
filing unit must be determined effective the first day of 
the month of request or the date of eligibility, whichever 
is later; 

b. Benefits for the food stamp filing unit must be prorated 
based on the date.of request or the date of eligibility, 
whichever is later; and 

c. The county agency shall compute benefits for the aid to 
families with dependent children and food stamp filing 
units for the initial month of eligibility and the month 
following by continuing the aid to families with dependent 
children budget methodology which was used in the 
preceding month. 

7. If the applicant training, education, employment, and 
management household received food stamp benefits, but not aid 
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to families with dependent children benefits in North Dakota 
in the preceding calendar month: 

a. Benefits for the aid to families with dependent children 
filing unit must be prorated based on the date of request 
or date of eligibility, whichever is later; 

b. Benefits for the food stamp filing unit must be determined 
effective the first day of the month of request or date of 
eligibility, whichever is later; and 

c. The county agency shall compute benefits for the aid to 
families with dependent children and the food stamp filing 
units for the initial month of eligibility and the month 
following by using prospective budgeting. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-57. Computing payment for months following the second 
month of eligibility. The county agency shall compute payment for 
months following the second month of eligibility through two-month 
retrospective budgeting. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-58. Computing payment where individuals are added to 
the training, education, employment, and management household. 

1. If the individual being added to a training, education, 
employment, and management household did not receive training, 
education, employment, and management benefits in the previous 
month, benefits for the added individual are based on the pro 
rata portion of the additional monthly benefit amount increase 
equal to the percentage of the month remaining after: 

a. The date of birth of a newborn, provided that the request 
for the newborn is made within ten days of the date of 
birth and the newborn•s social security number or 
application for social security number is furnished within 
thirty days of the request; and 

b. In all other cases, the later of the date of the request 
or the date the individual becomes eligible. 

2. If the individual being added to an existing training, 
education, employment, and management household has not 
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received aid to families with dependent children benefits or 
food stamp benefits in the preceding calendar month: 

a. The added individual •s aid to families with dependent 
children and food stamp benefits must be prorated based on 
the date of request or the date of eligibility, whichever 
is later; and 

b. The county agency shall compute the added individual •s aid 
to families with dependent children and food stamp 
benefits for the added individual for the initial month of 
eligibility and the month following using prospective 
budgeting. 

3. If the individual being added to an existing training, 
education, employment, and management household received aid 
to families with dependent children and food stamp benefits in 
another state in the preceding calendar month: 

a. The added individual •s aid to families with dependent 
children and food stamp benefits must be determined 
effective the first day of the month of request or 
prorated from the date of eligibility, whichever is later; 
and 

b. The county agency shall compute the added individual •s aid 
to families with dependent children and food stamp 
benefits for the initial month of eligibility and the 
month using prospective budgeting. 

4. If the individual being added to an existing training, 
education, employment, and management household received aid 
to families with dependent children and food stamp benefits in 
North Dakota in the preceding calendar month: 

a. The added individual •s aid to families with dependent 
children and food stamp benefits must be determined 
effective the first day of the month of request or 
prorated from the date of eligibility, whichever is later; 
and 

b. The county agency shall compute the added individual •s aid 
to families with dependent children and food stamp 
benefits for the initial month of eligibility and the 
month following by continuing the aid to families with 
dependent children budget methodology which was used in 
the preceding month. 

5. If the individual being added to an existing training, 
education, employment, and management household received aid 
to families with dependent children benefits, but did not 
receive food stamp benefits in another state in the preceding 
month: 
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a. The added individual's aid to families with dependent 
children benefits must be determined effective the first 
day of the month of request or prorated from the date of 
eligibility, whichever is later, unless: 

(1) The other state pays aid to families with dependent 
children benefits two times each month; 

(2) One-half of the aid to families with dependent 
children benefit has been paid by the other state 
during the month of request; and 

(3) The added individual is determined eligible by the 
sixteenth day of the month; 

In which case, aid to families with dependent children 
benefits in North Dakota must be paid at a one-half pro 
rata share for the initial month of eligibility for the 
added individual; and 

b. The added individual's food stamp benefits must be 
prorated based on the date of request or date of 
eligibility, whichever is later. 

6. If the individual being added to an existing training, 
education, employment, and management household received food 
stamp benefits, but not aid to families with dependent 
children benefits in another state in the preceding calendar 
month: 

a. The added individual's aid to families with dependent 
children benefits must be prorated based on the date of 
request or the date of eligibility, whichever is later; 

b. The added individual's food stamp benefits must be 
determined effective the first day of the month of request 
or the date of eligibility, whichever is later; and 

c. The county agency shall compute the added individual's aid 
to families with dependent children and food stamp 
benefits for the initial month of eligibility and the 
month following by using prospective budgeting. 

7. If the individual being added to an existing training, 
education, employment, and management household received aid 
to families with dependent children benefits, but not food 
stamp benefits in North Dakota in the preceding calendar 
month: 

a. The added individual's aid to families with dependent 
children benefits must be determined effective the first 
day of the month of request or the date of eligibility, 
whichever is later; 
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b. The added individual •s food stamp benefits must be 
prorated based on the date of request or the date of 
eligibility, whichever is later; and 

c. The county agency shall compute the added individual •s aid 
to families with dependent children and food ·stamp 
benefits for the initial month of eligibility and the 
month following by continuing the aid to families with 
dependent children budget methodology which was used in 
the preceding month. 

8. If the individual being added to the existing training, 
education, employment, and management household received food 
stamp benefits, but not aid to families with dependent 
children benefits in North Dakota in the preceding calendar 
month: 

a. The added individual •s aid to families with dependent 
children benefits must be prorated based on the date of 
request or date of eligibility, whichever is later; 

b. The added individual •s food stamp benefits must be 
determined effective the first day of the month of request 
or date of eligibility, whichever is later; and 

c. The county agency shall compute the added individual •s aid 
to families with dependent children and food stamp 
benefits for the initial month of eligibility and the 
month following by using prospective budgeting. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-59. Computing payments where individuals leave the 
training, education, employment, and management household. 

1. If an individual who was a training, education, employment, 
and management household member leaves the household during a 
benefit month, the individual is included in the training, 
education, employment, and management household during that 
month. 

2. The county agency shall determine eligibility for the 
remaining members of the training, education, employment, and 
management household, in the month following the month in 
which the former training, education, employment household 
member left, through retrospective budgeting. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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75-82-81.2-68. Computing payment where stepparent or alien parent 
. income is deemed. 

1. The amount of an aid to families with dependent children 
benefit must be reduced by the deemed income of a stepparent 
or an alien parent who lives in the home occupied by the aid 
to families with dependent children filing unit, but who is 
not a member of the aid to families with dependent children 
filing unit. 

2. To encourage marriage among single-parent families and assist 
those families when the primary individual in a training, 
education, employment, and management household marries, the 
income of the stepparent whose needs were not previously 
included in the aid to families with dependent children filing 
unit must be disregarded in determining the aid to families 
with dependent children portion of the training, education, 
employment, and management benefit for the first six months, 
effective the month of the marriage. The stepparent•s income 
is counted in determining the food stamp and low income home 
energy assistance program portion of the training, education, 
employment, and management benefit. This subsection applies 
to training, education, employment, and management recipients 
only, but not to applicants. No six-month disregard of 
stepparent income is allowed in situations where a primary 
individual marries before receiving training, education, · 
employment, and management benefits. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-61. Computing benefits when an individual's needs are 
deleted from the training, education, employment, and management 
benefit. If an individual is subject to the sanction of deletion of 
that individual •s needs from the training, education, employment, and 
management benefit, that individual •s income and assets must be 
considered in determining the eligibility and needs of the remaining 
members of the training, education, employment, and management 
household. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-62. Computing payment for a child in boarding school. 

1. If a child leaves the residence occupied by the aid to 
families with dependent children filing unit to attend 
boarding school, the child is treated as having left on the 
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first day of the month following the month in which the child 
actually left. 

2. If a child returns from boarding school to the residence 
occupied by the aid to families with dependent children filing 
unit and the caretaker relative notifies the county agency of 
the return or anticipated return by the fifth day of the month 
of actual return, the child is treated as having returned on 
the first day of the month of actual return, but is otherwise 
treated as having returned on the first day of the month 
following the month of actual return. 

3. Payment for any month in which a child who is a member of the 
aid to families with dependent children filing unit is in 
boarding school, or is treated as in boarding school, is, with 
respect to that child, limited to an allowance for clothing 
and personal needs. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-63. Budgeting in unusual circumstances. 

1. Except as provided in subsection 3, if an eligible child lives 
in the home of a relative who is not the child's parent, the 
relative is ineligible if the relative's spouse also lives in 
the home. 

2. If an eligible child lives in the home of a relative who is 
not the child's parent, and the spouse of that relative does 
not also live in the home, the relative: 

a. Must be excluded from the aid to families with dependent 
children filing unit if the relative's income and assets 
would cause the aid to families with dependent children 
filing unit to be ineligible; and 

b. May be included in the aid to families with dependent 
children filing unit if the relative requests inclusion in 
the aid to families with dependent children filing unit 
and the relative's income and assets do not cause the aid 
to families with dependent children filing unit to be 
ineligible. 

3. Except as provided in subsection 5, if an eligible child lives 
in the home of a relative who is not the child's parent, but 
who is, and could in the absence of that child be, a member of 
an aid to families with dependent children filing unit which 
includes the spouse of the relative, the eligible child must 
be added as a member of the aid to families with dependent 
children filing unit of the relative. 
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4. Except as provided in subsection 5, if two or more eligible 
children are living in the home of an ineligible relative who 
is not a parent of either child, all eligible children must be 
included in a single aid to families with dependent children 
filing unit. 

5. An individual who is a caretaker relative in an aid to 
families with dependent children filing unit may act as a 
temporary payee for a child who is a member of another aid to 
families with dependent children filing unit and with respect 
to whom the individual is a relative, while that child lives 
temporarily with the individual, to preserve the child ' s usual 
living arrangement with that child's caretaker relative who 
is: 

a. Hospitalized; or 

b. Incarcerated for ninety days or less. 

6. If two or more relatives, who are each eligible caretakers for 
one or more children, but who are not married to each other 
and who have no children in common living in the household, 
live together, each caretaker and the child or children with 
respect to whom that caretaker is a relative must be budgeted 
as an aid to families with dependent children filing unit. 

7. If a child lives with a relative who receives supplemental 
security income benefits, budgeting is based on the number of 
eligible individuals in the aid to families with dependent 
children filing unit. 

8. If a child lives with a parent whose needs are deleted from 
the aid to families with dependent children filing unit due to 
the parent's failure to cooperate in obtaining support and in 
establishing paternity or in the job opportunities and basic 
skills program, the parent's income and assets must be 
considered in determining eligibility for the remaining 
members of the aid to families with dependent children filing 
unit. The income of the parent is subject to any applicable 
income disregards. 

9. If an eligible caretaker leaves a child in the care of another 
individual while the caretaker pursues an educational program 
in another community, budgeting for the aid to families with 
dependent children filing unit must be done as if the unit 
resided together. 

10. a. If a member of a training, education, employment, and 
management household is hospitalized or residing in a 
halfway house, and there is a medical plan that the 
individual may return to the training, education, 
employment, and management household: 
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(1) No benefit reduction may be made for the first three 
months if the individual receives an aid to families 
with dependent children portion of the training, 
education, employment, and management benefit, but 
the needs of the individual must be reduced 
thereafter; 

(2) Effective the first day, of the month following 
admission to a hospital or halfway house, the needs 
of an individual who receives only the food stamp and 
low income home energy assistance program portions of 
the training, education, employment, and management 
benefit must be reduced; and 

(3) Effective the first day of the month following the 
date of admittance to the institution, the needs of a 
training, education, employment, and management 
household member admitted to a veterans 
administration hospital, the North Dakota state 
hospital, or any other state institution must be 
deleted. 

b. If the needs of a primary individual are reduced or 
deleted from the training, education, employment, and 
management household, the case must be closed and a new 
primary individual may reapply on behalf of the household. 

c. For periods when the needs of an individual must be 
reduced, the patient•s share of the training, education, 
employment, and management benefit is limited to the 
amount for clothing and personal needs, effective with the 
first month the benefit reduction may be made. This 
budgeting arrangement must continue as long as the medical 
plan calls for the individual to return to the training, 
education, employment, and management household. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-64. Essential services. 

1. The county agency may determine that a service, which the 
family cannot perform independently because of infirmity or 
illness, is essential to the well-being of the aid to families 
with dependent children filing unit. 

2. "Essential service" includes housekeeping services and child 
care during a caregiver•s illness or hospitalization, 
attendant services, and extraordinary costs of accompanying a 
member of the family to a distant medical or rehabilitation 
facility, arising out of a special need or condition of a 
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member of the aid to families with dependent children filing 
unit or an ineligible caretaker who is not a parent of a child 
in the aid to families with dependent children filing unit and 
who is not receiving supplemental security income benefits. 

3. The cost of essential services: 

a. May be provided for in the training, education, 
employment, and management benefit only if the cost has 
been established through negotiations with the provider of 
the services; and 

b. Must be budgeted and paid retrospectively or by 
supplemental payments. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-96-01.8 
law Implemented: NDCC 59-06-01.8 

75-92-91.2-65. Catastrophic events. The county agency may 
authorize vendor payments for the replacement of food, clothing, 
furniture, household equipment, and supplies, at a level comparable to 
that maintained by the aid to families with dependent children filing 
unit prior to a flood, fire, storm, or other disaster, if: 

1. The availability of replacements, at no or nominal cost to the 
aid to families with dependent children filing unit, from· 
sources such as the American red cross, has been determined 
and assistance with replacements coordinated; and 

2. The loss of items for which replacement is sought has been 
determined. 

History: Effective December 9, 1996. 
General Authority: NDCC 59-06-91.8 
law Implemented: NDCC 50-96-01.8 

75-92-91.2-66. Medical insurance premiums. 

1. The county agency may authorize payment for the cost of 
premiums for health insurance carried by the aid to families 
with dependent children filing unit. Payment may be made for 
only one policy of health insurance. If the policy covers 
individuals who are not members of the aid to families with 
dependent children filing unit, payment is limited to: 

a. If the aid to families with dependent children filing unit 
or insurer provides information that describes the manner 
in which the insurance company allocates premium charges 
between the insureds, the allocation attributable to the 

715 



members of the aid to families with dependent children 
filing unit; or, if that allocation is unavailable; 

b. The total premium amount, divided by the number of 
individuals covered, and then multiplied by the number of 
covered members of the aid to families with dependent 
children filing unit. 

2. For purposes of this section, 11 premiums for health insurance .. 
includes payments made for insurance, health care plans, or 
nonprofit health service plan contracts that provide benefits 
for hospital, surgical, and medical care, but do not include 
payments made for coverage that is: 

a. Limited to disability or income protection coverage; 

b. Automobile medical payment coverage; 

c. Supplemental to liability insurance; 

d. Designed solely to provide payments on a per diem basis, 
daily indemnity, or nonexpense-incurred basis; 

e. Credit accident and health insurance; or 

f. Dental or vision insurance. 

3. Payment for the cost of premiums for health insurance: 

a. May be provided in the training, education, employment, 
and management benefit only if the cost or pro rata cost 
has been established; and 

b. Must be budgeted and paid in the month in which the county 
agency is informed of the insurance and receives 
verification of the cost. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06~01.8 

75-92-91.2-67. Child restraint systems. The county agency may 
authorize payment for members of the aid to families with dependent 
children filing unit for the verified cost of an approved child 
restraint system designed to secure a child while riding in a passenger 
vehicle. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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75-92-91.2-68. Presidential high school graduate incentive 
payment. The county agency may authorize a one-time payment of five 
hundred dollars to each teen parent in the aid to families with 

dependent children filing unit upon completion of high school or receipt 
of general education development diploma. For purposes of this section, 
a parent is a teen parent through the month of that parent•s twentieth 
birthday. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-69. Unrestricted payment of benefits - Exceptions. 

1. The usual method of providing benefits under this chapter is 
through payments in cash, check, or warrant, immediately 
redeemable at par, made to the caretaker relative or legal 
guardian at regular intervals, with no restrictions on the use 
of the funds. This practice is followed because recipients of 
benefits do not, by virtue of their need for benefits, lose 
the capacity to select how or when the needs of the training, 
education, employment, and management household must be met. 
If the caretaker relative or other members of the household 
manage funds in a manner that is clearly detrimental to 
members of the training, education, employment, and management 
household, or if the caretaker relative is subject to sanction 
for nonconformance to program requirements, protective 
payments may be used to assist the training, education, 
employment, and management household in financial management. 

2. a. A determination that there is a detrimental mismanagement 
of funds may be based on: 

(1} Continued failure to plan for and make necessary 
expenditures during periods for which benefits are 
provided; 

(2} Continued failure to provide children in the aid to 
families with dependent children filing unit with 
proper food, clothing, or housing so as to threaten 
the chances of those children for healthy growth and 
development; 

(3} Persistent failure to pay the cost of rent, food, 
utilities, school supplies, or other essentials; 

(4} Repeated loss of housing due to nonpayment of housing 
costs; or 

(5} Repeated failure to pay debts that result in 
attachments of or levies against current income. 
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b. The fact that debts are not paid on a timely basis may not 
be the sole basis for a determination that there is 
detrimental mismanagement of funds unless relevant 
factors, including the following, have been considered: 

(1) Whether the family has experienced an emergency or 
extraordinary event that reasonably required the 
expenditure of funds ordinarily used to meet the 
needs of the aid to families with dependent children 
filing unit; 

(2) Whether reasonable payments on necessarily incurred 
debt exceeds the family•s income; or 

(3) Whether the family has withheld payment on a debt as 
a part of a legitimate dispute concerning the amount 
of the debt or the terms or performance of a contract 
out of which the debt arises. 

3. a. The county agency may select, appoint, and remove a 
protective payee to receive and manage an assistance 
unit•s benefits. In making a selection, the county agency 
shall consider any individual nominated by the caretaker 
relative. 

b. The protective payee is a fiduciary responsible for 
assuring that the benefits are expended to achieve the 
maximum reasonable benefit for the assistance and for 
working cooperatively with the county agency. 

c. The protective payee may be furnished information about 
the aid to families with dependent children filing unit, 
from the county agency•s records, sufficient to allow the 
protective payee•s role to be carried out. The 
information furnished to the protective payee under this 
section remains confidential information subject to the 
provisions of North Dakota Century Code section 50-06-15. 

d. The status of a training, education, employment, and 
management household for which a protective payee has been 
appointed must be reviewed by the county agency as often 
as necessary, but no less often than every six months, to 
determine if: 

(1) The protective payee is performing satisfactorily; 

(2) The aid to families with dependent children filing 
unit should be restored to unrestricted money payment 
status; and 
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(3) Some other arrangement should be sought for the care 
of children who are members of the aid to families 
with dependent children filing unit. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-79. Payee. Each training, education, employment, and 
management household shall have a designated payee who must be the 
primary individual unless there is a protective payee. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-71. Making payment - Correcting overpayments and 
underpayments. 

1. A payment of training, education, employment, and management 
benefits is deemed to be complete as of 12:01 a.m. on the 
first day of the month for which it is issued. 

2. Except as provided in subsection 3, a payment check must be 
endorsed by the payee, or an attorney-in-fact for the payee, 
with a signature, written in ink, in the same form as the 
indicated payee. 

a. If the payee is a guardian, the endorsement must so 
indicate and must name the ward. 

b. If the endorsement is by an attorney-in-fact of the payee, 
the endorsement must so indicate and must name the 
attorney-in-fact. 

3. If the payee dies or becomes absent before a properly issued 
check has been endorsed, an endorsement may be made: 

a. By the payee's spouse or surviving spouse, if that spouse 
has been living with the payee, and, if there is no such 
spouse; 

b. By a temporary payee, and, if there is no such spouse or 
temporary payee; 

c. By the director of the county agency. 

4. A payment check endorsed under subsection 3 must include, 
immediately below the endorsement, a statement of approval 
dated and signed by the director of the county agency. 
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5. A payment check may be issued to replace a lost or destroyed 
payment check only if: 

a. An indemnity bond is executed by the payee and delivered 
to the department's finance office; and 

b. A stop-payment order is placed against the payment check 
alleged to be lost or destroyed. 

6. Any overpayment, whether resulting from recipient or 
administrative error, or from assistance granted pending a 
decision on an appeal adverse to the appellant, and whenever 
made, is subject to recovery. Except as provided in 
subsection 7, an overpayment must be collected from any 
training, education, employment, and management household that 
includes a member who benefited from, or who was responsible 
for, the overpayment, by reducing the training, education, 
employment, and management benefits, to that training, 
education, employment, and management household, by an amount 
equal to ten percent of the standard of need. 

7. If a court order, entered in a matter that considered the 
circumstances leading to the overpayment, requires restitution 
of an amount less than the amount of the overpayment, or 
requires periodic payments of restitution greater or less than 
the monthly amount determined under subsection 6, the amount 
of restitution and periodic payments so ordered must be used 
to calculate reduction, in the training, education, 
employment, and management benefit amount, used to recover an 
overpayment. 

8. Unless the overpayment was the result of fraud, including 
fraud involving the crimes of theft and making false 
statements in a governmental matter, the county agency may 
suspend efforts to collect overpayments when no individual who 
benefited from, or was responsible for, the overpayment is a 
member of a training, education, employment, and management 
household: 

a. If the amount of the overpayment is less than thirty-five 
dollars; or 

b. When recovery is determined not to be cost effective after 
an effort to recover has failed, including, at a minimum, 
a written communication describing the amount and basis 
for the overpayment, and requesting repayment. 

9. The county agency shall promptly correct any underpayment for 
a current member of a training, education, employment, and 
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management household, or to an individual who would be a 
current member of a training, education, employment, and 
management household but for the error that led to the 
underpayment. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-72. Intentional program violation - Disqualification 
penalties. 

1. An individual who, on any basis, is found to have committed an 
intentional program violation by a state administrative 
disqualification proceeding or by a federal or state court 
must be subject to the penalties provided in this section. 

2. An individual who waives the individual •s right to appear at 
an intentional program violation hearing must be subject to 
the penalties provided in this section. 

3. During any period of disqualification: 

a. The individual•s needs may not be taken into account when 
determining the training, education, employment, and 
management household•s need and amount of assistance; 

b. All assets and income of the disqualified individual, 
including gross earned income, must be considered 
available to the training, education, employment, and 
management household; 

c. Income disregards may be provided for the disqualified 
individual when determining if the remaining household 
members are eligible; and 

d. The overpayment is recovered through a reduction, at the 
rate of twenty percent of the training, education, 
employment, and management standard of need, including 
special items of need. 

4. The duration of the penalty described in this section must be: 

a. Six months for the first offense; 

b. Twelve months for the second offense; and 

c. Permanent for the third and any subsequent offense. 

5. Any period of disqualification must remain in effect, without 
possibility of an administrative stay, unless and until the 
finding upon which the penalty was based is subsequently 
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reversed by a court of appropriate jurisdiction, but in no 
event may the duration of the period for which the penalty was 
imposed be subject to review. 

6. In cases where a disqualification penalty and other sanctions 
or penalties apply: 

a. The disqualification penalties in this section must be in 
addition to, and may not be substituted for, any other 
sanctions or penalties that may be imposed for the same 
offense; and 

b. The disqualification penalties imposed under this section 
affect only the individual concerned and cannot substitute 
for other sanctions imposed under this chapter. 

7. A disqualification penalty imposed on an individual by another 
state may be continued in this state and may be used to 
determine the appropriate duration of a disqualification 
penalty imposed under this section. 

8. A disqualification penalty period must begin no later than the 
first day of the second month that follows the date of notice 
of imposition of the penalty. 

9. The department shall issue a written notice informing the 
individual of the period of disqualification and the amount of 
assistance the training, education, employment, and management 
household may receive during the disqualification period. 

10. Overpayments must be recovered from the assistance unit which 
was overpaid, any assistance unit of which a member of the 
overpaid assistance unit has subsequently become a member, or 
any individual members of the overpaid assistance unit whether 
or not currently a recipient. 

11. If a court has ordered an amount of recovery different than 
that provided under this section, the amount ordered by the 
court must be the amount recovered. If the court orders 
restitution in an amount that is less than the total 
overpayment, the court's order must be followed. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-73. Health tracks. 

1. All members of a training, education, employment, and 
management household, under age twenty-one, must participate 
in health tracks screening services at the time of application 
and at least annually thereafter, unless excepted under 
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subsection 2. Failure to participate results in a seven 
percent reduction in the net training, education, employment, 
and management benefit after recoupments have been calculated. 
This reduction in benefits remains in effect until health 
tracks requirements in the training, education, employment, 
and management contract are met. 

2. An eligible member need not participate in the health tracks 
requirements if the member: 

a. Is a caretaker under age twenty-one who is at least age 
twenty years, ten months; 

b. Is an individual who has received a complete screening 
within the last six months performed by an enrolled health 
tracks provider; or 

c. Establishes good cause for not participating in health 
tracks. 

3. Good cause for failure or refusal to participate in health 
tracks exists if: 

a. The child and the child's caretaker are believers in a 
faith with a clergy verified doctrinal opposition to 
participation in health tracks; or · 

b. The child or the child's caretaker suffers from a 
medically verified acute illness. 

4. Good cause for not participating in health tracks screening 
must be the responsibility of the health tracks program 
service manager. The health tracks program service manager 
must be responsible to determine good cause, must set the end 
dates for good cause, and must be responsible for 
conciliation. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-74. Assessment and case plan. Assessment is an 
ongoing process in the training, education, employment, and management 
program. The primary tool used in assessment is the knowledge based 
assessment instrument that all training, education, employment, and 
management households complete with the training, education, employment, 
and management program manager. The assessment may result in goals for 
the household. The training, education, employment, and management 
program manager and household prioritize the goals to develop a case 
plan. This case plan identifies issues to be resolved, tasks for 
completing the goals, and times to complete the tasks. Agencies or 
services that can assist in reaching goals are identified and referrals 
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to agencies are made when the case plan is formalized. The case plan is 
the basis for the training, education, employment, and management 
contract developed with the training, education, employment, and 
management household. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-75. Training, education, employment, and management 
contract. The training, education, employment, and management contract 
is an agreement, signed by the training, education, employment, and 
management household, that documents the goals and tasks identified in 
the assessment, and records times for the completion of those tasks. 
The training, education, employment, and management contract is 
negotiated between the training, education, employment, and management 
program manager and the training, education, employment, and management 
household. Each training, education, employment, and management 
household must develop and sign a contract, by the end of the second 
benefit month, as a condition of continued eligibility. The training, 
education, employment, and management household must comply with the 
terms of the contract. The training, education, employment, and 
management contract is subject to change as conditions warrant. It must 
be reviewed and updated with the training, education, employment, and 
management household on at least an annual basis. A training, 
education, employment, and management contract must: 

1. Address immediate health and safety needs that are mutually 
identified by the training, education, employment, and 
management household and training, education, employment, and 
management program manager; 

2. Specify what the responsibilities of the training, education, 
employment, and management household and the training, 
education, employment, and management program manager may be; 

3. Establish realistic goals, reflective of the training, 
education, employment, and management household•s capabilities 
and the resources available to assist in meeting goals; 

4. Clearly identify tasks required for continued training, 
education, employment, and management participation; 

5. Establish specific times for the accomplishment of tasks; and 

6. Provide a means to evaluate progress towards meeting 
identified goals and tasks. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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75-92-91.2-76. Initial contract. 

1. The initial training, education, employment, and management 
contract must be completed and signed by the end of the second 
benefit month. The contract must be signed by the primary 
individual in the training, education, employment, and 
management household and the training, education, employment, 
and management program manager. Ten days before the end of 
the second benefit month, a written statement must be sent 
reminding the training, education, employment, and management 
household that the household is ineligible for a third month•s 
benefits if a training, education, employment, and management 
contract is not signed. 

2. If a training, education, employment, and management household 
becomes ineligible under subsection 1 because the contract is 
not signed and reapplies within a one-year period from their 
original training, education, employment, and management 
application date, a training, education, employment, and 
management cash benefit may not be issued until the household 
completes a training, education, employment, and management 
assessment and signs a training, education, employment, and 
management contract. 

3. If a training, education, employment, and management household 
becomes ineligible under subsection 1 because the contract is 
not signed and reapplies more than one year after the 
household•s last training, education, employment, and 
management application date, the application may be treated as 
a new application. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-77. Annual reassessment. The training, education, 
employment, and management contract must be reviewed and updated 
annually based on a reassessment of the household. A reassessment may 
be made when there has been a significant change to the training, 
education, employment, and management household. Addition or deletion 
of an adult family member is a significant change. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-78. Mandatory contract requirements. 
exemption or good cause is determined, the training, 
employment, and management contract must require: 
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1. Cooperation with child support enforcement when appropriate 
deprivation reasons exist; 

2. Cooperation with the health tracks program; 

3. Cooperation with job opportunities and basic skills program 
·for targeted members of the aid to families with dependent 
children unit; and 

4. Cooperation with work registration for eligible training, 
education, employment, and management household members not a 
part of the aid to families with dependent children unit. 

History: Effective December 9, 1996. 
General Authority: NDCC 58-86-81.8 
law Implemented: NDCC 58-86-81.8 

75-92-91.2-79. Sanctions under the training, education, 
employment, and management program contract. 

1. Training, education, employment, and management participants 
must sign and comply with a training, education, employment, 
and management contract as a condition of eligibility. Each 
household member may be required to comply with certain 
requirements under the contract. Failure to comply or 
cooperate with the requirements of the contract may result in 
a sanction being applied against the responsible individual. 

a. All sanctions under the training, education, employment, 
and management contract are first imposed against the 
responsible individual. If the individual does not cure 
the sanction by cooperating or participating as required 
under the contract, the sanction may progress to include 
the entire training, education, employment, and management 
household. 

b. Except as provided in subdivision c, if the individual 
sanction progresses to the training, education, 
employment, and management household, the household is 
ineligible for training, education, employment, and 
management until the responsible individual cures the 
sanction. 

c. If the sanction is imposed due to noncooperation with the 
health tracks program requirement, the household may be 
eligible for, but subject to a seven percent reduction in, 
the net training, education, employment, and management 
benefit until the requirements are met. 

2. A household found ineligible for training, education, 
employment, and management may apply for regular food stamps, 
low income home energy assistance program benefits, medicaid, 
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or child care assistance, but is ineligible for aid to 
families with dependent children. 

3. Training, education, employment, and management household 
members who fail, without good cause, to comply with the terms 
of the training, education, employment, and management 
contract, are subject to the sanctions described in this 
subsection. 

a. For the first sanction, the individual who has not 
cooperated is ineligible for a period of one month for all 
training, education, employment, and management benefits. 
After this required period of ineligibility, the 
sanctioned individual may cure the noncooperation by 
participating as required under the training, education, 
employment, and management contract. If at the end of the 
sixth month of the sanction the individual continues to 
refuse to cooperate, . the entire training, education, 
employment, and management household becomes ineligible 
for training, education, employment, and management. 

b. For the second sanction, the individual who has not 
cooperated is ineligible for all training, education, 
employment, and management benefits for a minimum of two 
months. After this required period of ineligibility, the 
sanctioned individual may cure the noncooperation by 
participating as required under the training, education, 
employment, and management contract. If at the end of the 
fourth month of the sanction the individual continues to 
refuse to cooperate, the entire training, education, 
employment, and management household becomes ineligible 
for training, education, employment, and management. 

c. For the third and subsequent sanctions, the individual who 
has not cooperated is ineligible for all training, 
education, employment, and management benefits for a 
minimum of three months. After this required period of 
ineligibility, the sanctioned individual may cure the 
noncooperation by participating as required under the 
training, education, employment, and management contract. 
If at the end of the fourth month of the sanction the 
individual continues to refuse to cooperate, the entire 
training, education, employment, and management household 
becomes ineligible for training, education, employment, 
and management. 

d. If a sanctioned individual cures a sanction during a 
minimum sanction period, the individual is eligible for 
training, education, employment, and management, provided 
all other factors of eligibility are met, effective the 
first day of the benefit month following the minimum 
sanction period. 

727 



e. If a sanctioned individual cures a sanction at any time 
following a minimum sanction period, but before the 
sanction has progressed to househo 1 d i ne l i gi bil i ty, the 
individual is eligible for training, education, 
employment, and management, provided all other factors of 
eligibility are met: 

(1) Effective the first day of the month of the cure if 
the cure occurs before the sixteenth day of the 
month; and 

(2) Effective the first day of the month following the 
month of the cure if the cure occurs on or after the 
sixteenth day of the month. 

4. A sanction may be imposed for no more than twelve months. The 
individual whose noncooperation caused the sanction may 
demonstrate cooperation within twelve months from the sanction 
start date to regain training, education, employment, and 
management eligibility for the household. After twelve 
months, a reapplication for training, education, employment, 
and management benefits made on behalf of the household is 
treated as a new application. 

5. Sanctions under training, education, employment, and 
management follow a noncooperating individual who moves from 
one training, education, employment, and management county to 
another training, education, . employment, and management 
county. The sanction remains in effect for the specified 
sanction period or until cured by the responsible individual. 
Job opportunities and basic skills program sanctions may not 
follow a sanctioned individual from a training, education, 
employment, and management county to an aid to families with 
dependent.children county or from an aid to families with 
dependent children county to a training, education, 
employment, and management county, but the progressive 
sanction number must be counted. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-89. Conciliation. 

1. Conciliation is a process used to intervene in situations in 
which individuals in training, education, employment, and 
management households may be sanctioned. Actions or failures 
to act that may result in sanctions include: 

a. Not completing a training, education, employment, and 
management contract; 
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b. Not signing a. training, education, employment, and 
management contract; 

c. Not completing the goals on a training, education, 
employment, and management contract; and 

d. Not cooperating with an agency providing services to meet 
goals identified on the training, education, employment, 
and management contract, including goals identified as 
mandatory referrals and goals that are nonmandatory and 
identified in the assessment. 

2. Except with respect to a sanction imposed for failure to 
cooperate in obtaining support or establishing paternity, 
conciliation must be offered before sanctions are imposed. 
During conciliation, there must be a continuing effort to 
resolve the dispute with the effort coordinated by the 
training, education, employment, and management program 
manager. 

a. If the individual refuses to complete the training, 
education, employment~ and management contract or refuses 
to sign the training, education, employment, and 
management contract, the training, education, employment, 
and management program manager and the individual must. 
participate in the conciliation. 

b. If the individual is not cooperating with a service 
agency, a representative of that agency may be included in 
the conciliation effort, along with the training, 
education, employment, and management program manager and 
the individual. 

3. Within ten days following the date of a failure or a refusal 
to participate that may result in a sanction, the training, 
education, employment, and management program manager or 
appropriate provider shall send a written notice to the 
individual to offer and schedule a conciliation appointment. 

·a. An initial conciliation notice must state: 

(1) The time and place for conciliation; 

(2) The responsibility of the individual to participate 
in conciliation; 

(3) The consequences, including sanctions, which may be 
imposed if the individual fails or refuses to 
participate in the training, education, employment, 
and management program; and 
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(4) The requirements the individual shall meet to show 
good cause for a failure or refusal to participate in 
that program. 

b. A second and any subsequent conciliation notice may be 
made in any manner that effectively communicates with the 
individual, including verbal notice given in person or 
telephonically, and must state: 

(1) The time and place for conciliation; 

(2) The responsibility of the individual to participate 
in conciliation; 

(3) The consequences, including sanctions, which may be 
imposed if the individual fails or refuses to 
participate in the training, education, employment, 
and management program; and 

(4) The requirements the individual shall meet to show 
good cause for a failure or refusal to participate in 
that program. 

4. If a training, education, employment, and management 
individual refuses to participate in conciliation without good 
cause, or if the conciliation is unsuccessful, the training, 
education, employment, and management program manager shall 
notify the individual of the sanction. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-02-01.2-81. Timely notice for failure to complete training, 
education, employment, and management program contract. Failure of the 
primary individual to sign or cooperate in the development of the 
training, education, employment, and management contract, without good 
cause, by the last day of the second benefit month of training, 
education, employment, and management eligibility may result in case 
closure. An individual who. has good cause for not signing or 
cooperating in the development of the training, education, employment, 
and management contract may continue to receive training, education, 
employment, and management benefits after the initial two months if all 
other factors of eligibility are met. The individual shall complete the 
training, education, employment, and management contract as soon as the 
good cause reason is no longer applicable. Good cause for not 
completing the development or for not signing the training, education, 
employment, and management contract exists only if the individual: 

1. Has a medical condition that precludes the individual from 
leaving home as verified by a licensed physician•s statement; 
or 
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2. Is hospitalized or institutionalized. 

H;story: Effective December 9, 1996. 
General Author;ty: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-82. Job opportun;t;es and bas;c sk;lls program -
Oef;n;t;ons. For purposes of the job opportunities and basic skills 
program: 

1. "Coordinator" means the job opportunities and basic ski 11 s 
program staff person responsible for directing and monitoring 
a participant•s planning and activities that relate to the job 
opportunities and basic skills program. The coordinator 
functions as a case manager in the development and execution 
of an employability plan. 

2. "Participant" means a member of an aid to families with 
dependent children filing unit who is not exempt from 
participating in the job opportunities and basic skills 
program or who, if exempt, has volunteered to participate in 
that program. 

3. "Satisfactory progress" in any postsecondary education or 
training program means the participant is maintaining the 
greater of a "C" average or progress minimally sufficient to 
allow continuation of the course of study or training under 
the standards of the education or training facility. 

H;story: Effective December 9, 1996. 
General Author;ty: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-83. Job opportun;t;es and bas;c sk;lls program and 
work reg;strat;on - Bas;c requ;rements. To the extent resources permit, 
all nonexempt adult members of a training, education, employment, and 
management household who are members of an aid to families with 
dependent children filing unit shall participate in the job 
opportunities and basic skills program. All nonexempt adult members of 
a training, education, employment, and management who are not members of 
an aid to families with dependent children filing unit shall participate 
in work registration. The program combines education, training, and 
employment components. Its purpose is to place participants in 
nonsubsidized employment as soon as possible. The training, education, 
employment, and management program manager shall: 

1. Determine eligibility for training, education, employment, and 
management benefits and determine whether each person is a 
member of an aid to families with dependent children filing 
unit within the training, education, employment, and 
management household; 
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2. Determine whether the recipient is exempt from participating 
in the job opportunities and basic skills program or work 
registration; and 

3. Refer nonexempt members of the aid to families with dependent 
children filing unit to the job opportunities and basic skills 
program and refer nonexempt training, education, employment, 
and management household members not in an aid to families 
with dependent children filing unit to work registration. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-84. Job opportunities and basic skills program -
Participation requirements in households receiving unemployed parent 
benefits. 

1. Each nonexempt parent in a family receiving unemployed parent 
benefits shall participate or be available for participation 
in an approved work program component for a total of at least 
thirty-two hours per week. 

2. An individual participating in a work experience program for 
at least thirty-two hours per week must be treated as a 
participant in the job opportunities and basic skills program. 

3. If a participant receiving unemployed parent benefits is under 
age twenty-five and has not received a high school diploma or 
a general equivalency diploma, the employability plan must 
include high school attendance or general equivalency diploma 
program attendance in lieu of other participation 
requirements, if the participant is involved in education or 
training no less than twelve hours per week, and makes 
satisfactory progress. 

4. If the principal wage earner is exempt, the second parent must 
meet the participation requirements for the family. If a 
nonexempt principal wage earner is sanctioned for failure to 
participate in the program, the second parent shall meet the 
participation requirements for the family. If the second 
parent fails to meet the participation requirements, the 
family is not eligible for aid to families with dependent 
children. The second parent is subject to all participation 
requirements of a principal wage earner, and may not show good 
cause for failure or refusal to participate. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-05.1, 50-09 
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75-92-91.2-85. Job opportunities and basic skills program -
Components. The components of the job opportunities and basic skills 
program include: 

1. Educational activities related to secondary education, basic 
and remedial education, or education in ·English proficiency; 

2. Job skills training; 

3. Job readiness activities; 

4. Job search; 

5. Job development and job placement activity; 

6. Postsecondary education activities; 

7. Self-initiated education activities; 

8. Community work experience; 

9. Alternate work experience; 

10. On-the-job training; and 

11. Work supplementation program. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-86. Job opportunities and basic skills program -
Tribal program. Tribal job opportunities and basic skills programs are 
available to native Americans who are members of aid to families with 
dependent children filing units and who reside in a county within which 
there is a tribal job opportunities and basic skills program. The 
county agency shall: 

1. Refer eligible individuals to the tribal program; 

2. Provide child care payments to authorized tribal program 
participants based on information furnished by the tribal 
program; and 

3. Upon notification from the tribal program, consider 
sanctioning individuals for failure or refusal to participate 
in the program without good cause. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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75-82-81.2-87. Job opportunities and basic skills program and 
work registration - Exemptions from participation. 

1. An individual is exempt from participation in the job 
opportunities and basic skills program and work registration 
if the individual is: 

a. A native American who resides in the service area of a 
tribal job opportunities and basic skills program and 
meets the requirements of that program; 

b. A dependent child who is under age sixteen or a dependent 
child who is age sixteen or over and who is enrolled or 
has been accepted for enrollment as a full-time student 
for the next school term in an elementary or secondary 
school or in a vocational or technical school that is 
equivalent to secondary school, unless the dependent child 
is a custodial teen parent; 

c. A parent or other eligible caretaker relative of a child 
under age two who is personally caring for the child full 
time unless: 

(1) A teen parent is under twenty years of age, has not 
received a high school diploma or its equivalent, and 
is attending school full time; 

(2) A parent is under twenty years of age, has not 
completed a high school education or its equivalent, 
or is an early intervention program experimental 
participant; or 

(3) Child care is guaranteed; or 

d. A full-time volunteer serving under the volunteer in 
service to America pursuant to title I of the Domestic 
Volunteer Act of 1973. 

2. A dependent child who is age sixteen or over and not enrolled 
as a full-time student for the next school term in an 
elementary or secondary school or in a vocational or technical 
school that is equivalent to secondary school, and not 
otherwise exempt, must be referred to the job opportunities 
and basic skills program or work registration. 

3. Participation for more than twenty hours per week is not 
required for one parent in an aid to families with dependent 
children - unemployed parent family who provides care for a 
child age two, three, four, or five years. 

4. Exemptions described in subsection 1 apply to the parents in 
an aid to families with dependent children filing unit if both 
parents are members of that filing unit, but neither parent 
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may claim an exemption for personally caring for a child, 
under age three, on a full-time basis. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-88. Job opportunities and basic skills program -
Referral. 

1. Any individual not exempt from the job opportunities and basic 
skills program and anyone who volunteers must be referred to 
the program. Referrals may be made only after the individual 
is determined eligible for training, education, employment, 
and management benefits as a member of an aid to families with 
dependent children filing unit. 

2. The referred individual shall contact the coordinator within 
seven days of the referral date to set up an appointment for 
program orientation, assessment, and employability planning. 

3. Upon referral, the county agency may authorize supportive 
services, limited to child care and transportation allowance, 
solely for the first thirty days after the referral date and 
solely when necessary to allow the individual to complete the· 
planning process. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-89. Job opportunities and basic skills program -
Orientation, assessment, and employability planning. The coordinator 
shall complete a general program orientation. The coordinator shall, 
together with the participant, make an initial assessment of 
employability and, on the basis of that assessment, develop an 
employability plan in connection with the participant. The cooperation, 
assistance, and consultation of the participant is important to the 
accuracy of the assessment and the appropriateness of the plan, but is 
not required if the participant seeks to use participation as a means of 
blocking or delaying entry into the work force. No employability plan 
is effective unless approved by the department. 

1. General program orientation includes a preliminary 
identification of the participant•s needs and of the barriers 
to the participant•s entry into the work force and an 
explanation of: 

a. Program activities; 

b. Available supportive services; 

735 



c. The relationship between the department, the county 
agency, and the coordinator•s employer; 

d. How other cooperating programs coordinate activities with 
participants; 

e. The participant•s rights and responsibilities; and 

f. Procedures for handling disputes. 

2. The initial assessment of employability is based on: 

a. The participant•s educational, training, child care, and 
other supportive service needs; 

b. The participant•s proficiencies, skills deficiencies, and 
prior work experience; 

c. A review of the family circumstances that may include the 
needs of any child of the participant; 

d. The participant•s interests, personal traits, and 
leisure-time activities; 

e. The participant•s mental and physical limitations; and 

f. Other factors that may affect the participant•s potential 
for employment. 

3. The employability plan must: 

a. Contain an employment goal for the participant; 

b. Describe the supportive services to be provided; 

c. Describe the program components to be undertaken by the 
participant to achieve the employment goal; 

d. Describe any other needs, identified in the review of 
family circumstances, that might be met through the 
program; and 

e. Take into account: 

(1) Resources available to the participant; 

(2) The participant•s supportive service needs; 

(3) The participant•s skills levels and aptitudes; 

(4) Local employment opportunities; and 

736 



(5) To the maximum extent reasonably possible, the 
preferences of the participant. 

4. The employability plan is not a contract and may not be so 
interpreted, considered, or applied. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-99. Job opportunities and basic skills program -
Supportive services. 

1. Within the limits described in this section, supportive 
services may be made available to a participant who, but for 
supportive service, would be unable to enter into or remain in 
an approved job opportunities and basic skills program 
activity. No supportive service may be provided with respect 
to an activity that is not an approved program activity or on 
behalf of anyone who is not participating satisfactorily in 
the program. 

2. No supportive services may be provided prior to the start of 
an approved program activity except: 

a. For up to two weeks on behalf of a participant waiting to 
enter an approved program activity; or 

b. For up to one month if necessary to avoid the loss of the 
supportive service, and if the approved program activity 
begins within that period. 

3. Supportive services, excluding child care, may be provided for 
up to three months after termination of aid to families with 
dependent children benefits provided for in the employability 
plan. 

4. Supportive services include only: 

a. Relocation assistance provided to a participant with 
moving expenses in order to achieve permanent employment 
with earnings sufficient to preclude aid to families with 
dependent children eligibility, provided that: 

(1) Payment is made to the vendor of the moving service 
provider or, if to the participant, is limited under 
subsection 5; and 

(2) The participant demonstrates that the most economical 
reasonably available means of relocation was used. 
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b. A monthly transportation allowance provided to 
participants currently enrolled in an approved program 
activity, if necessary to continued participation. 

c. Child care expense reimbursement of up to the limit 
established under subsection 5, provided that no child 
care expense reimbursement may be provided where: 

(1) The participant's approved program activities fall 
within the child's school hours; 

(2) There are individuals in the household whose needs 
are met on the basis of their responsibility for 
caring for a child in the home; or 

(3) There is another legally responsible adult in the 
home who is not incapacitated and who is not 
suspected of child abuse or neglect. 

d. Assistance in the purchase of care for an incapacitated or 
disabled adult member of the participant's household, to 
whom the participant owes a legal duty to provide care, 
provided: 

(1) There is no other person in the household who can 
provide the care; and 

(2) The incapacitated or disabled adult cannot provide 
self-care. 

e. Assistance in the purchase of employment-related clothing 
determined by the coordinator to be reasonable and 
necessary for the participant to enter employment. 

f. Assistance in the purchase of tools or equipment 
determined by the coordinator to be required for the 
participant to accept employment. 

g. Assistance in the cost of repairs determined by the 
coordinator to be reasonable and necessary to return a 
participant's vehicle to operable condition, provided: 

(1) No feasible public transportation is available; 

(2) The vehicle is registered to a member of the 
training, education, employment, and management 
household; and 

(3) The general condition and value of the vehicle 
justifies repairs. 

h. Assistance for defraying the cost of books, tuition, and 
fees associated with training the participant, provided: 
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(1) Available funds are further limited to the total cost 
of books, tuition, and fees, reduced by the total 
amount of educational grants and scholarships 
available to the participant; 

(2) The participant is a member of an aid to families 
with dependent children filing unit and eligible for 
training, education, employment, and management 
benefits at the time funds are paid or obligated; and 

(3) No payment may be made for tuition, books, or fees 
secured for self-initiated education or training. 

i. Assistance with payment for professional license fees and 
professional examination fees, where there is no other 
available source of funding, including fee waivers, and 
the professional license or examination is necessary to 
achieve an employment-related goal. 

j. Assistance with expenses determined by the coordinator to 
be reasonable and necessary for employment interviews, 
including transportation, lodging, grooming, and clothing. 

5. The maximum expenditures permitted for supportive services, or 
for any type of supportive services, under any employability 
plan, are limited to amounts identified in the approved state 
plan established under title IV-F of the Social Security Act 
"[42 U.S.C. 681, et seq.]. 

History: Effective December 9, 1996. 
General Authority: NOCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-82-81.2-91. Job opportunities and basic skills program -
Educational activities related to secondary education, basic and 
remedial education, or education in English proficiency. 

1. If a custodial parent, age twenty or older, has not earned a 
high school diploma or its equivalent, the employability plan 
must include activities under this section unless: 

a. The individual demonstrates a basic literacy level above 
the 8.9 grade level; 

b. The long-term employment goal of the individual does not 
require a high school diploma or its equivalent; 

c. After assessment by the educational institution, the 
individual is determined to not have the potential to 
secure a general equivalency diploma or high school 
diploma, or to make a significant improvement in reading 
skills, in a reasonable length of time; or 
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d. The individual fails to make satisfactory progress. 

2. If a custodial parent, under twenty years of age, has not 
earned a high school diploma or its equivalent,- the 
employability plan must include high school attendance unless: 

a. After assessment by the educational institution, the 
individual is determined to not have the potential to 
secure a general equivalency diploma or high school 
diploma, or to make a significant improvement in reading 
skills, in a reasonable length of time; or 

b. The individual fails to make satisfactory progress. 

3. For purposes of this section: 

a. A .. reasonable length of time 11 means a time determined by 
the coordinator, based on recommendations of an 
individual •s instructors, for completion of education 
activities while consistently participating in those 
activities on a regular basis as a full-time student in a 
high school program or as a part-time student in a high 
school program if the coordinator determines that 
circumstances beyond the individual•s control limits 
attendance to less than full time; and 

b. 11Activities under this section 11 include high school, 
alternative high school, adult learning center programs, 
general equivalency diploma programs, and basic or 
remedial education programs. 

4. If the employability plan of a custodial parent, under age 
twenty who does not have a high school diploma or general 
equivalency diploma, does not include high school attendance, 
it must include alternative educational activities or training 
activities no less than twelve hours per week. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-92. Job opportunities and basic:: skills program - Jobs 
skills training. Job skills training is formal training, provided by an 
organized school or training facility, designed and intended to lead to 
the participant•s unsubsidized employment, in the shortest reasonable 
time. 

1. The training program must be recognized by the state board of 
vocational education. 

2. The participant shall be a full-time trainee pursuing the 
course of training at a rate intended to achieve the training 
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goal by the end of the first school term that begins before, 
and ends after, a day twenty-four months after approval of the 
participant's initial employability plan. 

3. The trainee shall verify that the trainee is making 
satisfactory progress, and taking classes or training required 
by the employability plan, through class schedules and grade 
reports for each school term or training period. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-02-81.2-93. Job opportunities and basic skills program - Job 
readiness activities. Job readiness activities help repare participants 
for work by assuring that participants are familiar with general 
workplace expectations and are able to exhibit work behavior and 
attitudes necessary to compete successfully in the labor market. Those 
activities include self-assessment, goal setting, developing a personal 
marketing strategy, developing self-image, learning interview techniques 
and basic sales techniques, and developing appropriate work behavior and 
attitudes necessary to compete successfully in the labor market. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-94. Job opportunities and basic skills program - Job 
search. Participants may be required by the coordinator to make- an 
individual work search for up to eight weeks in each twelve months of 
continuous eligibility for training, education, employment, and 
management benefits by any family member. Upon reapplication for such 
benefits after any termination, the participant may again be required to 
make an individual work search for up to eight weeks, even if twelve 
months has not elapsed since the beginning of an individual work search 
previously required. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-82-81.2-95. Job opportunities and basic skills program - Job 
development and job placement activities. The coordinator may create or 
discover job openings on behalf of participants. The coordinator may 
market participants for job openings and may secure job interviews. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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75-92-31.2-96. Job opportunities and basic skills program -
Postsecondary education. 

1. A participant in the job opportunities and basic skills 
program may undertake postsecondary education if: 

a. The employability plan identifies a clearly identified 
goal of employment in a specific occupation; 

b. The curriculum is recognized by the board of higher 
education as leading to qualification for employment in 
the specific occupation identified in the employability 
plan; 

c. The postsecondary education is not for the purpose of 
achieving any degree more advanced than a bachelor's 
degree; 

d. The participant does not already possess a bachelor's 
degree unless: 

(1) The participant, by reason of incapacity or 
substantiated lack of employment, in North Dakota, in 
the field for which the participant was prepared, 
cannot be employed in North Dakota; and 

(2) The department, exercising its reasonable discretion, 
approves the employability plan; 

e. The participant is a full-time student; 

f. The selection of a course of study is guided by demand in 
specific occupations or, upon approval by the coordinator, 
a course of study in another occupation for which the 
participant provides substantial justification of demand; 

g. The participant applies for a Pell grant and all other 
reasonably available sources of grants and scholarships, 
which become the first source of payments for books, 
tuition, and fees; 

h. The participant verifies that 
maintaining satisfactory progress, 
required by the employability 
schedules and grade reports; and 

the participant is 
and taking classes 

plan, through class 

i. The employability plan is reviewed and revised at least 
annually except for child care needs, which must be 
reviewed at the beginning of each school term. 

2. Except as provided in subsection 3, a participant enrolled in 
postsecondary education may receive any supportive service for 
which a need can be demonstrated. 
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3. Recipients of aid to families with dependent children enrolled 
in any course of postsecondary education study at the time 
they become participants may seek approval of an employability 
plan which continues that course of study. Approval may not 
be granted if the participant is presently qualified for 
available full-time employment. Any approved employability 
plan is subject to review. Other program activities in which 
the participant participates may not interfere with the 
self-initiated education or training activity so long as the 
employability plan continues to be approved. Upon review, 
approval of the employability plan may be terminated, and the 
participant may be required to seek employment. A participant 
enrolled in an approved self-initiated course of postsecondary 
education may receive any supportive service for which a need 
can be demonstrated, except payment for defraying the cost of 
books, tuition, or fees. 

4. Postsecondary education may not be included in an approved 
employability plan unless, with satisfactory progress, the 
course of study will be completed by the end of the first 
school term that begins before, and ends after, a day 
twenty-four months after approval of the participant's initial 
employability plan. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.2-97. Job opportunities and basic skills program - Self­
initiated education activities. Self-initiated education activities are 
subject to all requirements of education activities otherwise planned 
for under the job opportunities and basic skills program. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

75-92-91.2-98. Job opportunities and basic skills program -
Community work experience program. 

1. The community work experience program offers the performance 
of public service work in exchange for aid to families with 
dependent children. Its goal is to improve a participant's 
employability through supervised work in order to enable the 
participant to obtain permanent, unsubsidized employment. 

2. A participant's work obligation is the number of hours 
determined by subtracting any child support received from the 
aid to families with dependent children portion of the 
training, education, employment, and management benefit amount 
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received by the participant's family and dividing the result 
by the current federal hourly minimum wage. 

3. Community work experience worksites must be limited to those 
provided by public or private, nonprofit public service 
organizations, tribal governments, nursing homes, and 
hospitals, or at projects that serve a useful public purpose 
and provide appropriate working conditions. 

4. A workday placement must be designed to provide a participant 
with a basic understanding of work and productive work habits, 
establish positive work references, provide training, and 
otherwise encourage the participant to become economically 
self-sufficient. 

5. Workers• compensation coverage must be provided for community 
work experience program participants. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-99. Job opportunities and basic skills program -
Alternate work experience. 

1. Alternate work experience offers work, based on a forty-hour 
workweek, that includes work expectations found in 
unsubsidized employment, provided at private nonprofit or 
public worksites. Alternate work experience is provided for 
up to thirty-two hours per week in conjunction with structured 
job search activities the remaining eight hours per week. 

2. A parent under age twenty-five who has neither completed high 
school nor earned a general equivalency diploma, and who is 
maintaining satisfactory progress in either of those 
educational activities, may substitute that educational 
activity for alternate experience. 

3. If a family is eligible for aid to families with dependent 
children due to the unemployment of the parent who is the 
principal wage. earner, each parent in that family must 
participate in alternate work experience for at least 
thirty-two hours per week. 

4. Workers• compensation coverage must be provided to alternate 
work experience participants. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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75-92-91.2-lSS. Job opportunities and basic skills program - On­
the-job training. On-the-job training provides, through a negotiated 
agreement, payment to an empJpyer for the costs of training and lower 
productivity normally associated with a new employee. The agreement is 
intended to place a participant in an occupational position that 
requires training. The training is intended to lead to permanent 
employment with that employer or one that is similar in its training 
requirements. 

1. The agreement must be for a fixed price that does not exceed 
fifty percent of the average wage paid by the employer to the 
participant during the training period. 

2. The starting wage of an on-the-job training participant must 
be at least equal to the federal minimum wage rate . . 

3. On-the-job training participants must be compensated at the 
same rates, and receive the same benefits, as other 
individuals similarly employed by the employer. 

4. Wages paid to an on-the-job training participant must be 
treated as e~rned income for purposes of this chapter. 

5. If an on-the-job training participant becomes ineligible for 
training, education, employment, and management benefits 
because of earned income: 

a. That person shall remain a participant for the duration of 
the on-the-job training and may be eligible for those 
supportive services available to other similarly situated 
participants; and 

b. If that participant would have been eligible for 
transitional child care, under a program furnishing such 
care pursuant to 45 CFR part 256, at the time the 
ineligibility for training, education, employment, and 
management benefits occurred, the participant may: 

(1) Remain eligible for transitional child care, after 
the on-the-job training ends, for the number of 
months that remain in the twelve-month period 
following the month in which the participant became 
ineligible for training, education, employment, and 
management benefits; or 

(2} Receive child care as a supportive service to a 
participant if the person otherwise meets the 
requirements to be a participant. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
Law Implemented: NDCC 50-06-01.8 

745 



75-92-91.2-191. Job opportunities and basic skills program - Work 
supplementation program. 

1. Public and private employers may receive payment for 
extraordinary costs of training intended to assist a recipient 
to obtain unsubsidized employment. The payment is diverted 
from, and limited to, a negotiated amount that cannot exceed 
the aid to families with dependent children portion of the 
recipient's training, education, employment, and management 
benefit amount. A work supplementation program participant 
must be considered a regular employee, and receive benefits 
and enjoy working conditions at the same level and to the same 
extent as other employees working a similar length of time and 
doing the same type of work. 

2. Work supplementation program payments may be made only 
pursuant to a contract signed by the employer, the work 
supplementation program participant, and the coordinator. 

3. The length of the contract is limited to the training time 
required for the recipient to learn the necessary job skills. 

4. The initial work supplementation program contract may be up to 
six months in length. ·The contract may be extended, where 
necessary, provided that the total length of all work 
supplementation program contracts or extensions, entered into 
with respect to a particular recipient, may not exceed nine 
months. 

5. If a work supplementation participant becomes ineligible for 
training, education, employment, and management benefits 
because of earned income: 

a. That person shall remain a participant for the duration of 
the work supplementation contract and may be eligible for 
those supportive services available to other similarly 
situated participants; and 

b. If that participant would have been eligible for 
transitional child care, under a program furnishing such 
care pursuant to 45 CFR part 256, at the time the 
ineligibility for training, education, employment, and 
management benefits occurred, the participant may: 

(1) Remain eligible for transitional child care, after 
the work supplementation ends, for the number of 
months that remain in the twelve-month period 
following the month in which the participant became 
ineligible for training, education, employment, and 
management benefits; or 
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(2) Receive child care as a supportive service to a 
participant if the person otherwise meets the 
requirements to be a participant. 

6. Workers• compensation coverage must be provided for work 
supplementation program participants. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-192. Job opportunities and basic skills program -
Failure or refusal to participate. A failure or refusal to participate 
in the job opportunities and basic skills program occurs any time the 
participant: 

1. Misses a scheduled appointment for any program activity; 

2. Is absent from a workday when scheduled to be there; 

3. States an unwillingness to participate in any program activity 
or workday activity; 

4. Fails to contact the coordinator, within seven days of 
referral, to set up an appointment for program orientation; · 

5. Refuses, despite apparent ability, to maintain satisfactory 
progress in any program activity; or 

6. Fails to conform to the requirements of the participant•s 
employability plan. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 

75-92-91.2-193. Job opportunities and basic skills program - Work 
registration - Good cause for failure or refusal to participate. 

1. All nonexempt training, education, employment, and management 
household members must participate in the job opportunities 
and basic skills program or work registration unless good 
cause is granted by the training, education, employment, and 
management program team manager. Good cause for failure or 
refusal to participate in the job opportunities and basic 
skills program and work registration exists when: 

a. The household member is over sixty years of age; 

b. The household member is incapacitated with a medically 
determinable physical or mental impairment which, by 
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itself or in conjunction with age, prevents the individual 
from working or participating in any job opportunities and 
basic skills program or work registration activity, 
including a period of recuperation after childbirth if 
prescribed by the woman•s physician; 

c. A person whose substantially continuous presence in the 
household is necessary to care for another member of the 
household, to whom the individual seeking exemption owes a 
legal duty to provide care, who has a condition, verified 
by reliable medical evidence, which does not permit 
self-care, care by another household member, or care 
provided as supportive services; 

d. A woman is pregnant, beginning in the fourth month of a 
pregnancy verified by, and with a delivery date estimated 
by, a licensed physician, physician•s assistant, nurse 
practitioner, or nurse midwife; 

e. Unless there is a generally accepted community standard 
for commuting that exceeds two hours, a round trip of more 
than two hours by available transportation, exclusive of 
the time necessary to transport children to and from a 
child care facility that would be required for a normal 
work or training day; 

f. A person has an illness or injury, verified by reliable 
medical evidence and reviewed every thirty days, which is 
serious enough to temporarily prevent entry into 
employment or participation in any job opportunities and 
basic skills program or work registration activity; 

g. A person is working not less than an average of thirty 
hours a week in unsubsidized employment, or is on a 
temporary break from such employment not exceeding ten 
working days in length, and the employment is expected to 
last a minimum of thirty days provided gross earned income 
equals or exceeds thirty hours times the current federal 
minimum wage and monthly net income from self-employment 
equals or exceeds 97.5 times the federal hourly minimum 
wage; 

2. Claims of good cause must be evaluated using the 
decisionmaking principles described in section 75-02-01.1-09. 

History: Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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.cost. 
75-92-81.2-184. County administration and share of assistance 

1. Except as provided in subsection 2, the county agency of the 
county where the training, education, employment, and 
management household is physically present must be responsible 
for the administration of the program with respect to that 
unit. 

2. Where a family unit receiving assistance moves from one county 
to another, the outgoing county continues to be responsible 
for the administration of the program with respect to that 
unit until the last day of the month after the month in which 
the unit assumes physical residence in an incoming county. 

3. For purposes of apportioning each county•s share of assistance 
costs in the aid to families with dependent children program, 
a fraction must be formed for each county. Each county's 
assistance expenses, in the year ending June 30, 1983, is the 
numerator, and the total of all county's assistance expenses, 
in that year, is the denominator. For periods beginning 
July 1, 1984, each county's share of the amount expended, 
statewide, for aid to dependent children, must be determined 
by multiplying that county's fraction times the total of all 
county's assistance expenses. 

4. For purposes of this section, 11 County's assistance expense .. 
means the total amount, in dollars, expended from each 
county's funds, for aid to dependent children, but excluding 
child support collection expenses and expenses for dependent 
children defined in subdivision b of subsection 4 of North 
Dakota Century Coqe section 50-09-01. 

History: . Effective December 9, 1996. 
General Authority: NDCC 50-06-01.8 
law Implemented: NDCC 50-06-01.8 
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TITLE 89 

Water Commission 
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FEBRUARY 1997 

CHAPTER 89-92-81 

89-92-91-81. A~~+~ea~~eR-ef-eAa~~eP Intent. This chapter a~~+~es 
~e-a++ establishes rules for processing applications Re~--eevePea--ey. 
eAa~~eP--89-92-92 for permits to drain certain ponds, sloughs, or lakes, 
or any series thereof, and meandered lakes, as required by North Dakota 
Century Code see~~eR sections 61-15-08 and 61-32-03. 

History: Amended effective December 1, 1979; August 1, 1994i 
February 1. 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
law Implemented: NDCC 61-15-08, 61-32-03 

89-82-81-92. Definitions. Unless the context otherwise requires, 
the following definitions apply: 

1. "Assessment drain" means any drain constructed pursuant to 
North Dakota Century Code chapter 61-16.1 or 61-21. 

2. "Board ef--ftla.Ra§ePS 11 means the board of managers of a water 
resource district. 

3. "District" means water resource district. 

4. "Drain" includes any natural watercourse Eas-a-+ake;-P~veP; 
ePeek;-s~Feaffi;-eP-aFaw~ opened~ or proposed to be opened, and 
improved for the purpose of aPa~R~R§-a-~eRa;-s+e~§A;-eP-+ake; 
eP-aRy-seP~es-~AePeef; drainage and any artificial drains of 
any nature or description tas-a-eaRa+;-§Passea-a~~eR;-a~~eA; 
~~+e;-eF-~~~e~ constructed for such purpose, including dikes 
and other appurtenant works. This definition may include more 
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5. 

6. 

7. 

8. 

9-: Hl. 

12. 

than one watercourse or artificial channel constructed for the 
aforementioned purpose when the watercourses or channels drain 
land within a practical drainage area. 

"Lake" means a taRel--eief3f'ess~eR--Rav~A§--a-§Pea:EeP-elef3iA-ef 
well-defined basin which characteristically holds water aRe! 
Rav4A§--mePe--f3e~AeAt-staAei~A§-wateP-tAaA-e~tAef'-a-sle~§A-eP 
f3SAei-:--+A~s-elef~A~t~eA-etass4f~es-lakes-as-tyf3e-f4ve--wetlaAels 
ep-ll~AtaAel-ef3eR-fPesAwatepll throughout the year. Lakes go dry 
only after successive years of below normal runoff and 
precipitation. 

"Lateral drain" for the purpose of regulating the drainage of 
water means a drain constructed after the establishment and 
construction of the original drain or drainage system ~feP 
wA~eA-a--f3ePm~t--was--eeta~Reel~ and which flows into such 
original drain or drainage system from outside the limits of 
the original drain. 

"Maintenance" means removal of silt and vegetation from a 
drain. Maintenance does not include deepening or widening a 
drain. 
11Meandered lake 11 means any pond, slough, or lake which has had 
its boundaries established by metes and bounds in the survey 
of public lands by the government of the United States. 

"Party of record 11 means aAy-f3ePseA-wAe-s~emhs-ePat-eP-wPHteA 
tes:E~meAy-aRel-ev~eieRee-feP-tAe-PeeePel-ef-tAe-state--eA§~Aeepls 
f3~el4e--AeaP~A§ each person named or admitted as a party, or 
properly seeking and entitled as of right to be admitted as a 
~-
11 Person 11 means a person, firm, partnership, association, 
corporation, or any other type of private legal relationship, 
and any governmental organization, which includes,-e~t-4s-Ret 
l4m4teel-:ee, any agency of the United States, a state agency, 
and any political subdivision of the state. 
11 Pond 11 means a well-defined land depression wAePe-tAe-seH-4s 
eevePeel-w4tA-s~M-4AeAes-f±S-eeAt4metePs}-:ee-tAPee--feet--f9-:9± 
metePs}--eP--mePe--ef or basin that holds water tRPS~§Ae~t-tAe 
§Pew~A§-seaseR-:--+A4s-elef4A4t4eA-etass4f4es-f3eAels-as-tyf3e-fe~P 
wetlaAel--ep--ll4AtaAel--eieef3-maPsAesll in normal years throughout 
the summer. Ponds generally go dry only in years of below 
normal runoff and precipitation. 
11 Series of ponds. sloughs, or lakes'' means two or more ponds, 
sloughs, or lakes that are hydrologically linked naturally or 
arti fi cia lly. 

lh 13. 11 Slough 11 includes tRPee two types: 
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a. ty~e--eRe-s+e~gRs-aFe-llseaseRatty-f+eeaea-eas~Rs-eF-ftatsll 
wR~eR-~Ret~aes-taRa-ae~Fess~eRs-wReFe-tRe-se~t-~s--eeveFea 
w~tR--wateF;--eF--~s-wateFteggea;-a~F~R§-vaF~ae+e-seaseRat 
~eF~eas-e~t-~s-~s~atty-wett-aFa~Rea--a~F~R§--ffi~eR--ef--tRe 
§Few~Rg--seaseR~ Seasonal slough: a depression which 
holds water in normal years from spring runoff until 
mid-July. In years of normal runoff and precipitation, a 
seasonal slough is usually not tilled but can be used for 
hayland or pasture. In low runoff, dry years, these areas 
generally are tilled for crop production, but commonly 
reflood with frequent or heavy summer or fall rains. 

b. ty~e-twe-ste~§RS-aFe-ll~RtaRa-fFesR-ffieaaewsll-wR~eR-~Ret~aes 
taRa--ae~Fess~eRs--wReFe--tRe--se~t--~s--~s~atty---w~tRe~t 
staRa~Rg--wateF--a~F~R§--ffiest-ef-tRe-gFew~R§-seaseR-e~t-~s 
wateFteggea-w~tR~R-at-+east-a-few-~ReRes-feeRt~ffieteFs}--ef 
~ts--s~Ffaee~ Temporary slough: a shallow depressional 
area that holds water or is waterlogged from spring runoff 
until early June. In years of normal runoff and 
precipitation, a temporary slough is usually tilled for 
crop production. In years of high runoff or heavy spring 
rain, a temporary slough may not dry out until mid-July 
and generally would not be tilled but may be used for 
hayland or pasture. A temporary slough frequently 
refloods during heavy summer and fall rains. 

e~--ty~e--tRFee--St8~§RS--aFe--ll~RtaRa--sRatt9W-fFeSR-ffiaFSResll 
wR~eR-~Ret~aes-taRa-ae~Fess~eRs-wReFe-tRe-se~+-~s--~s~attY 
wateFteggea--tRFe~gRe~t--tRe--gFew~R§--seaseR-aRa-~s-efteR 
eeveFea-w~tR-as-ffi~eR-as-s~M--~ReRes--flS--eeRt~ffieteFs}--eF 
ffiSFe-ef-wateF~ 

12~ 14. 11 State engineer .. means the state engineer, appointed pursuant 
to North Dakota Century Code section 61-03-01, or the state 
engineer•s designee. 

B~ 15. 11 Supplemental public hearing .. means a hearing held to review 
evidence not contained in the record of the state engineer•s 
public hearing. 

14~ 16. 11 Watercourse 11 is defined by North Dakota Century Code section 
61-01-06. That section provides: 11 A watercourse entitled to 
the protection of the law is constituted if there is a 
sufficient natural and accustomed flow of water to form and 
maintain a distinct and a defined channel. It is not 
essential that the supply of water should be continuous or 
from a perennial living source. It is enough if the flow 
arises periodically from natural causes and reaches a plainly 
defined channel of a permanent character ... Watercourse, for 
the purposes of this chapter, also means an outlet channel 
utilized to carry drained water from the outlet of the drain 
to a watercourse, as defined by section 61-01-06. 
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:1:§-: 17. 11 Watershed 11 means the area which drains into a slough, pond, 
or lake. or any series thereof. 

History: Amended effective December 1, 1979; October 1~ 1982i 
February 1, 1997. 
General Authority: NDCC 28-32-92, 61-93-13 
law Implemented: NDCC 61-15-08, 61-32-03 

89-92-91-93. Permit required. 

1. A permit is required before any person may construct a drain 
for the purpose of draining waters from a slough, pond, or 
lake, or any series thereof, having a watershed of eighty 
acres [32 hectares] or more. 

2. A permit is required before any person may drain by pumping a 
slough, pond, or lake or eeAAeetea any series ef--ste~§Rs; 
~eAas;-eP-takes thereof having a watershed of eighty acres [32 
hectares] or more. 

3. A permit is required before any person may drain eP~ cause to 
be drained, or wRe-sRa+t attempt to drain any meandered lake. 

4. A permit is required for an assessment drain constructed 
pursuant to North Dakota Century Code chapter 61-16.1 or 
61-21. 

5. A permit is required for the construction of any lateral 
drain;-as-aef~Aea-RePe~A;-~Atess-~t--~s--w~tR~A--tRe--assessea 
aPea--ef--aA-assess~At-aPa~A-wR~eR-Ras-eeeA-~ePM~ttea-feP-tRe 
eAt~Pe-assessea-aPea;-~A-aeeePaaAee-w~tR-seet~eA--89-92-9:1:-94. 

6. A permit is required before any person may modify the drainage 
authorized in the original permit. Modification of drainage 
sRa++--~Ae+~ae includes deepening and widening of a drain, or 
the extension of any drain. 

7. A permit is required before any person may fill a pond, 
slough, or lake, which has a watershed of eighty acres [32.37 
hectares] or more, for the purpose of causing the pond, 
slough, or lake Rav~Ag--a--watePsRea--ef--e~§Aty--aePes--£32 
AeetaPes}---eP--mePe to be drained by elimination of the 
existing storage. 

8. 

or more. 

History: Amended effective December 1, 1979; October 1, 1982i 
February 1, 1997. 
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General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-15-08, 61-32-03 

89-82-81-84. Permits for assessment drains. tRe-~e~~t-feF-aR 
assessffieRt-aFa~R-eeRstF~etea--~~Fs~aRt--te--NeFtR--9aketa--GeRt~Fy--Geae 
eRa~teF--el-le~l--eF--el-21;--~f--se-s~ee~f~ea;-~ay-eRee~ass-tRe-eRt~Fe 
assessea-eF-BeRef~tea-aFea~--tR-eFaeF-feF--a--~e~~t--te--eRee~ass--tRe 
eRt~Fe-assessea-eF-BeRef~tea-aFea;-tRe-assess~eRt-aFa~R-~~st-ee-aes~§Rea 
te-aeee~eaate;-as-aete~~Rea-ey-tRe-state-eR§~ReeF;-tRe-aFa~Ra§e-ef-tRe . 
eRt~Fe--assessea--aFea;--aRa--~~st--ee--se--statea--eR--tRe-a~~t~eat~eR~ 
HeweveF;-aR-assess~eRt-aFa~R-a~~Fevea-~R-aeeeFaaRee--w~tR--tR~s--seet~eR 
may--st~tt-Fe~~~Fe-tRe-a~~Fevat-ef-tRe-a~~Fe~F~ate-a~stF~et-~F~eF-te-tRe 
eeRstF~et~eR-ef-tateFat-aFa~RS;-as-aef~Rea-ReFe~R;-w~tR~R--tRe--assessea 
aFea~ Repealed effective February 1, 1997. 

History: AffieRaea-effeet~ve-Qeee~eF-l;-l979t-9ete8eF-l;-l982~ 
General Authority: NQGG-28-32-92;-el-93-13 
Law Implemented: NQGG-el-lS-98 

89-82-81-85. Exceptions to permit required. 

1. A drainage permit under section 89-02-01-03 is not required 
for maintenance of a drain. 

2. The provisions of section 89-02-01-03, except subsection 3, 
SRatt do not apply to any drain constructed under the direct 
and comprehensive supervision of the federal or state agencies 
specified in this section. The aRty agencies deemed capable 
of s~eR--ee~FeReRs~ve providing supervision and analyzing 
downstream impacts are tRel 

a. The state water commission;i 

b. The army corps of engineers;-tRe-setti 

c. The natural resources and conservation service, for 
projects constructed pursuant to the Watershed Protection 
and Flood Prevention Act [Pub. L. 83-566; 16 U.S.C. 1001]; 
aRa-tRei 

d. The bureau of reclamation, for projects that are part of 
the originally authorized Garrison Diversion Unit 
authorized in 1965; and 

e. The state department of transportation, for federal aid 
projects. 

However, these agencies shall notify the state engineer of any proposed 
drainage projects under their direct supervision during the planning 
stages. 
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History: Amended effective December 1, 1979; October 1, 1982i 
February 1, 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-15-08, 61-32-03 

89-82-81-86. Me£Reas--feP-ae£ePM~A~R§ Determination of watershed 
area ef-watePsRea. +Re-fe++ew~A§-~tReas-may-ee-~t~+~~ea-~A-aetePm~A~A§ 
wRetAeP--tAe--aPea--ef--a--watePsAea-feP-a-s+e~§R;-~eAa;-eP-+ake;-eP-aAy 
seP~es-tRePeef;-ee~p~ses-e~§Rty-aePes-f32-ReetaPes}-eP-mePe~ 

l~--+Ae--watePsRea-apea-may-8e-es£~matea-fPem-tRe-mest-aee~Pate-ep 
Pe+~ae+e-ma~s-eP-s~Pveys-ava~+ae+e~ The determination of the 
watershed area must be made using accurate or reliable maps or 
surveys. Published seven and one-half minute topographic maps 
or a survey conducted under the supervision of a registered 
land surveyor are preferred. 

2~~-AeP4a+ This information may be supplemented by aerial 
photographs of the watershed may-a+se-ee-~sea--te--aef~Ae--£Ae 
aPa4Rage--aPea or by an onsite investigation if requested by 
the applicant or the local water resource board, or if the 
state engineer determines it is necessary. 

3~--AA--eAs~te--~Rvest~gat~eA-ef-tRe-aPa~Aage-aPea-ey-tAe-a~stP~et 
eP-tAe-state-eA§~ReeP;-eP--8etA;--w~tRe~t--tRe--ass4staAee--ef 
etReP-aata-may-ee-s~ff~e~eAt-te-aetePm~Re-aPa4Aage-aPea~ 

History: Amended effective December 1, 1979; October 1, 1982i 
February 1, 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-15-08, 61-32-03 

89-82-81-87. Filing application. Any person desiring a drainage 
permit shall file an application with the state engineer on a form 
provided by the state wateP-eemm~ss~eA-fePm-A~mBeP-tweAty-e~§At~--A-ee~y 
ef-tAe-~ePm~t-a~~+~eat~eA-sRa++-a+se-ee-f~+ea-w~tR--tRe--wateP--Pese~Pee 
a~stP~et--w~tR~A--WA~eR-~s-fe~Aa-a-ma~eP~ty-ef-tRe-watePsRea-eP-aPa~Aa§e 
aPea-ef-tRe-~eAa;-s+e~§R;-eP-+ake;--eP--seP~es--tRePeef engineer. The 
applicant, if requested by the state engineer or the a~stP~et board, 
shall provide an engineering analysis showing the downstream impac~f 
the proposed drainage. The analysis, at the discretion of the state 
engineer or the board ef-maAa§ePs, may include a determination of the 
capacity of the drain and the receiving watercourse and a comparison of 
volume and timing of predrainage and postdrainage flows. If the 
application is incomplete, or if the information contained therein is 
insufficient to enable the state engineer or the appropriate district to 
make an informed decision on the application, the application sRa++ must 
be returned to the applicant for correction. 

History: Amended effective December 1, 1979; October 1, 1982i 
February 1, 1997. 
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General Authority: NDCC 28-32-92, 61-93-13 
law Implemented: NDCC 61-15-98, 61-32-93 

89-82-61-68. Referral of applications to appropriate district. 
lRe Upon receipt of a properly completed application, the state engineer 
shall determine whether the application involves drainage of statewide 
or interdistrict significance using the factors set out in section 
89-92-91-99. The state engineer shall attach to the application any 
comments, recommendations, and engineering data wR~eR that may assist 
the appropriate district in making a determination on the application. 
The application sRa++ must then be referred to the appropriate district 
within which is found a majority of the watershed or drainage area of 
the pond, slough, or lake, or any series thereof. 

History: Amended effective December 1, 1979; October 1, 1982.i. 
February 1, 1997. 
General Authority: NDCC 28-32-92, 61-93-13 
law Implemented: NDCC 61-15-98, 61-32-93 

89-82-81-89. Criteria for determining whether drainage is of 
statewide or interdistrict significance. In determining whether the 
proposed drainage is of statewide or interdistrict significance, the 
state engineer shall be guided by the following criteria: 

1. Drainage which would affect property owned by the state or its 
political subdivisions. 

2. Drainage of sloughs, ponds, or lakes having recognized fish 
and wildlife values. 

3. Drainage or partial drainage of a meandered lake. 

4. Drainage which would have a substantial effect on another 
wateF-Fese~Pee district. 

5. Drainage which would convert previously noncontributing areas 
(based on twenty-five year event - four percent chance) into 
permanently contributing areas. 

6. Assess~Rt---aPa~Rs---sRa++--ae--eeRs~aePea--ef--statew~ae--eP 
~RiePS~SiF~ei-S~§R~f~eaRee~ 

7~ For good cause, the state engineer may classify any proposed 
drainage as having statewide or interdistrict significance, or 
the state engineer may determine that certain proposed 
drainage is not of statewide or interdistrict significance. 

History: Amended effective December 1, 1979; October 1, 1982_i. 
February 1. 1997. 
General Authority: NDCC 28-32-92, 61-93-13 
law Implemented: NDCC 61-15-98 
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89-02-01-09.1. Board procedure for processing applications to 
drain. 

1. The board shall use the procedure in this subsection when it 
processes a drainage permit application that the state 
engineer has determined is of statewide or interdistrict 
significance: 

a. Upon receipt of an application to drain from the state 
engineer, the board shall set the date, time, and place 
for a meeting at which it will receive information 
concerning the merits of, as well as any testimony or 
information pertinent to the application. At the 
applicant's expense, the board shall also give notice by 
mail not less than twenty days from the date set for 
consideration of the drainage application to: · 

(1) The applicant. 

(2) All record title owners of real estate and holders of 
a contract for deed whose property would be . crossed 
by the proposed drain. 

(3) All downstream riparian landowners on the watercourse 
into which water will be drained who are adversely 
impacted as determined by the board. 

(4) Any board that would be substantially affected by the 
water to be drained. 

(5) The state game and fish department. 

(6) The state department of health. 

(7} The state highway commissioner, county commissioners. 
and board of township supervisors if the proposed 
drainage will affect or cross the right of way of any 
public highway or road within their jurisdiction. 

(8) The state engineer. 

(9) Any person who has made a written request for 
notification of that project and has advanced the 
cost of providing that notification. Such advance 
may not exceed ten dollars. 

b. Notice must also be published in a newspaper of general 
circulation in the area of the proposed drainage once a 
week for two consecutive weeks. Final notice must be 
published not more than fifteen days nor less than five 
days from the date set for the meeting. 
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c. The notice must give the essential facts of the proposed 
drain including name and address of applicant; legal 
description of the area to be drained; purpose of the 
drainage; watercourse into which the water will be 
drained; legal description of the confluence of the drain 
and the watercourse into which the water will be drained; 
the time, date, and place of the board's consideration of 
the application; and the location and date of availability 
of information regarding the project. 

d. At least fourteen days prior to the date set by the board 
for its meeting to receive information on the application, 
the applicant shall submit to the board all documentary 
information the applicant intends to present at the 
board's meeting. The board shall immediately place such 
information in the board's office if the office is open 
for public access at least twenty hours each week, or if 
the board's office is not open to the public at least 
twenty hours each week, in custody of the auditor of the 
county in which the majority of the watershed of the drain 
is to be built. The information must be available for 
public review. The board shall notify the applicant of 
this requirement upon its receipt of an application to 
drain. If the information is placed in the auditor's 
office, the auditor shall return the information to the 
board one working day prior to the board's meeting. 

e. The board shall allow submission of all relevant oral or 
written evidence. 

f. In evaluating applications, the board shall consider the 
factors in section 89-02-01-09.2. 

g. The meeting at which the board receives information 
concerning the application must be recorded either 
stenographically or electronically. If the board approves 
the permit application, the record and all documentary 
information received by the board must be transferred to 
the state engineer. Upon request of the state engineer, 
the board shall provide a transcript of the meeting. The 
cost of providing a transcript must be borne by the 
applicant. 

h. At the conclusion of the meeting at which the board 
receives information about the proposed drain, the board 
shall announce that: 

(1) The board's denial of a permit constitutes final 
denial of the permit. Appeals of a denial must be 
taken to the district court within thirty days. 

(2) A board-approved application will be forwarded to the 
state engineer. 
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(3) Those who wish to be notified of the board•s decision 
shall so notify the board and shall provide their 
names and addresses in writing to the board at the 
end of the meeting. 

(4) The board shall send notice of the board•s decision 
along with a copy of the board•s determination and 
rationale to all parties of record, to anyone who has 
requested in writing to be notified, and to the state 
engineer. 

i. If the board denies the application, it shall return the 
application to the applicant along with a copy of the 
board•s determination and rationale. A copy of the 
board•s denial and rationale must also be sent to all 
parties of record. to anyone who has requested in writing 
to be notified, and to the state engineer. 

j. If the board approves the application, the board•s 
approval must be noted on the application and a copy of 
the determination sent to the applicant. The board shall 
send notice of the board•s decision along with a copy of 
the board • s determination and rationale to all parties of 
record and to anyone who has requested in writing to be 
notified. The application, a copy of the determination, 
and all information reviewed by the board in considering 
the application must be forwarded to the state engineer 
for review within twenty days of the determination. The 
board•s decision approving the application must contain a 
determination of the location and size. in surface acres, 
of ponds. sloughs, and lakes to be drained by the proposed 
drain. A seven and one-half minute topographic map 
indicating the location and size of the ponds, sloughs, 
and lakes approved for drainage must be attached to the 
determination. 

k. The board•s notice to an applicant must state that the 
board•s approval of the application is not a permit to 
drain until the state engineer has also approved the 
application. 

2. The board shall use the following procedure when it processes 
a drainage permit application that the state engineer has 
determined is not of statewide or interdistrict significance: 

a. The board shall review the permit application and any 
supporting documentation and determine whether protection 
of public and private interests would be better served by 
a specific public meeting to consider the project. If it 
is determined a specific public meeting is necessary to 
protect public and private interests. the board shall 
process the permit application in accordance with 
procedures established by the board. 
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b. If the board determines a specific public meeting is 
unnecessary, the board shall consider the project pursuant 
to the criteria.; ,'.:set forth in section 89-32-31-39.2 and 
shall deny or grant the application with or without 
modifications or conditions based upon those criteria. 
Written notice of the board's decision must be provided to 
all parties of record. to anyone requesting in writing 
notice of the decision, and to the state engineer. 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-32, 61-33-13 
law Implemented: NDCC 61-32-33 

89-32-31-39.2. Evaluation of applications - Factors considered. 
The state engineer. for applications of statewide or interdistrict 
significance, and the board. for all applications to drain, shall 
consider the following factors: 

1. The volume of water proposed to be drained and the impact of 
the flow or quantity of this water upon the watercourse into 
which the water will be drained. 

2. Adverse effects that may occur to the lands of lower 
proprietors. This factor is limited to the project's 
hydrologic effects such as erosion, duration of floods. impact 
of sustained flows, and impact on the operation of downstream 
water control devices. 

3. The engineering design and other physical aspects of the 
drain. 

4. The project's impact on flooding problems in the project 
watershed. 

5. The project's impacts on ponds, sloughs, or lakes having 
recognized fish and wildlife values. 

6. The project's impacts on ponds, sloughs. or lakes on 
agricultural lands. 

7. Whether easements are required. 

8. Other factors unique to the project. 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-32, 61-33-13 
law Implemented: NDCC 61-31-26, 61-16.1-13(3), 61-32-33 

89-32-31-39.3. Time for determination by board. Within sixty 
days after receipt from the state engineer of an application to drain, 
the board shall make a determination on the application. This time 
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limit may be extended only with the written consent of the state 
engineer .. A request for an extension of time under this section must be 
in writing to the state engineer and must set forth the reason for 
requesting the time extension. 

In applications involving assessment drains. the sixty-day time 
period does not commence until the date the assessments are finally 
established by the board and are no longer subject to appeal to a court 
of law or the state engineer. 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
law Implemented: NDCC 61-32-03 

89-02·-01-09.4. Evaluation of applications by the state engineer 
of statewide or interdistrict significance - Information to be used. In 
the state engineer•s evaluation of an application of statewide or 
interdistrict significance, the state engineer shall use all relevant 
documentary information submitted and oral testimony given for the 
board•s consideration at its meeting. The state engineer may also use 
any information in the files and records retained by the state 
engineer•s office or engineering information developed or obtained 
through investigation of the project area by the state engineer•s staff .. 
The information used must be relevant and is part of the record. 

The state engineer may also request information and comment from 
independent sources. However, the state engineer is not required to 
delay the state engineer•s decision on an application for more than 
thirty days from the date of request while waiting for comment from 
these sources. 

History: Effective February 1. 1997. 
General Authority: NDCC 28-32-02. 61-03-13 
law Implemented: NDCC 28-32-06, 61-32-03 

89-02-01-09.5. Procedure. availability, and contents of notice of 
state engineer•s decision to grant or deny application of statewide or 
interdistrict significance. 

1. If the state engineer determines an application of statewide 
or interdistrict significance should be denied. the state 
engineer shall provide a copy of the determination to the 
parties of record. If the state engineer determines an 
application should be granted. with or without conditions. the 
state engineer shall provide a copy of the determination to 
all parties of record. Other members of the public may view 
the record at the office of the state engineer. 900 east 
boulevard. Bismarck. during normal business hours. 

2. One copy of the determination to grant or deny a permit may be 
provided to persons not provided copies pursuant to 
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subsection 1 upon written request. Additional copies will be 
provided upon payment for necessary copying. handling. and 
postage. 

3. Copies of the notice of the state engineer's determination 
must be provided to persons who made a written request for 
notice of that project not more than two months, or later than 
one day. prior to the date of the state engineer's decision. 

4. The notice of decision must include the name of the drain; the 
applicant's name; whether the application was granted or 
denied and the date of the decision; the availability of the 
full text of the decision; and the fact that within thirty 
days of the date of the state engineer's decision a hearing 
may be requested on the project. The notice must also state 
that a valid request for a hearing must be in writing; must 
specifically state facts from which the person requesting the 
hearing is factually aggrieved by the state engineer's 
decision; and must state what material facts. or conclusions. 
are believed to be erroneous and why they are believed to be 
erroneous. 

History: Effective February 1. 1997. 
General Authority: NDCC 28-32-02. 61-03-13 
Law Implemented: NDCC 61-03-22. 61-32-03 

89-02-01-09.6. Request for state engineer's hearing. All 
requests for a formal hearing on a project must be made in writing to 
the state engineer. To be valid, a request must be made within thirty 
days of the date of service of the state engineer's decision. The 
request must be in writing and must specifically state facts from which 
it is evident the person requesting the hearing is factually aggrieved 
by the state engineer's decision; and must state which material facts or 
conclusions are believed to be erroneous and why they are believed to be 
erroneous. 

History: Effective February 1. 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-32-03 

89-02-01-09.7. Notice of state engineer's hearing. If the state 
engineer determines that a request for a hearing on an application of 
statewide or interdistrict significance is valid and well-founded, the 
state engineer shall set a date for a hearing and publish notice in the 
official newspaper of the county within which a majority of the drainage 
basin is located. Publication must be once a week for two consecutive 
weeks. One of the publications must be published no less than twenty 
days before the hearing date. The person requesting the hearing shall 
give notice by certified mail to the state department of health, the 
state game and fish department. the state department of transportation. 
and all parties of record to the board's hearing at least twenty-one 
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days before the date of the hearing. If such notice is not provided, 
the hearing may not be held. The notice must give essential information 
about the proposed drainage application including the date, time, and 
location of the hearing. All hearings will be held in Bismarck. 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
law Implemented: NDCC 28-32-05 

89-02-01-09.8. Evidence at the state engineer•s hearing. 
Evidence at the state engineer•s hearing may be confined to the matters 
put in issue by any valid request of hearing described in section 
89-02-01-09.7. 

History: Effective February 1. 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
law Implemented: NDCC 28-32-06, 61-32-03 

89-02-01-09.9. Time for determination by the state engineer -
Copies of decision. Unless the state engineer determines the matters 
put in issue by the request for a hearing raise complex or unique 
issues. the state engineer shall render a decision within thirty days of 
the close of the state engineer•s hearing. A copy of the decision must 
be given to all parties of record at the state engineer•s hearing either 
personally, by certified mail, or by regular mail provided the state 
engineer files an affidavit of service by mail indicating upon whom a 
copy of the decision was served. · 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-02. 28-32-13, 61-03-13 
law Implemented: NDCC 28-32-13 

89-02-01-09.10. Consideration of evidence not contained in the 
state engineer•s record. The record of the state engineer•s hearing 
must be closed at the conclusion of the state engineer•s formal hearing. 
It is in the state engineer•s discretion to receive testimony and 
evidence that is not contained in the record. However. the state 
engineer. before considering any evidence not contained in the record. 
shall transmit the evidence to the parties of record for their 
examination and comment. The costs of reproducing and transmitting the 
evidence must be paid in advance by the party offering the evidence. 
Written comment or a request for a supplemental hearing must be 
submitted to the state engineer within ten days after transmittal of the 
additional evidence. Any request for a supplemental hearing must 
provide sufficient information to allow the state engineer to determine 
if a supplemental hearing is warranted. If a supplemental hearing is 
warranted. ten days• notice by personal service or certified mail must 
be afforded the parties of record to inform them of the date, time, 
place. and nature of the hearing. All supplemental hearings must be 
held in Bismarck. 
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History: Effective February 1, 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 28-32-07 

89-02-01-09.11. Conditions to permits. 
specifically stated: 

Unless otherwise 

1. All permits must include the following conditions: 

a. The project and the rights granted under the permit are 
subject to modification to protect the public health, 
safety, and welfare. 

b. That construction commence within two years from the date 
of final approval. 

2. All permits of statewide or interdistrict significance must 
include the following conditions: 

a. All highly erodible drainage channels must be seeded to a 
sod-forming grass. 

b·. The vegetative cover must be adequately maintained for the 
life of the project or control structures must be 
installed, or a combination of these two criteria. 

The state engineer or the board may attach other conditions to the 
permit if deemed necessary. 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-15-08, 61-32-03 

89-02-01-09.12. Time within which to begin construction of drain. 
The recipient of a permit to drain under this chapter shall commence 
actual construction within two years of the date the decision granting 
the permit is final. The two-year period does not begin until any 
appeal of the state engineer's decision or board's deci sion is 
completed, nor does it run during the course of any other legal action 
brought to challenge the state engineer's decision or board's decision 
or halt or modify the project. 

Once construction has been commenced the permit recipient must 
make good faith efforts and satisfactory progress, as determined by the 
board, toward completion of the project. If the permit has been 
determined to be of statewide or interdistrict significance, the 
determination must be made jointly by the state engineer and the board. 

If the two-year period runs before construction is commenced, the 
permit recipient may make a written request for a one-year extension 
which must be approved by the board. All requests for extensions must 
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be made at least sixty days prior to the end of the two-year period and 
must specifically state why construction has not commenced. Upon 
expiration of any extension, the permit recipient may request a further 
extension. If the request is for an extension relating to a permit that 
the state engineer has determined to be of statewide or interdistrict 
significance. the extension must be approved by both the state engineer 
and the board. 

In the event the two-year period passes without the commencement 
of constructiont an extension of the period as provided in this section, 
or legal process staying construction. the permit is void. 

History: Effective February 1. 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
Law Implemented: NDCC 61-03-13. 61-32-03 

89-92-91-19. District hearing on applications of statewide or 
interdistrict significance. ij~eA-PefeFPat-ey-!he-staie-eR§~AeeP--ef--aR 
a~~t~eat~eR--ef-s!atew~ae-eP-~RiePe~siP~ei-s~§R~f~eaRee-te-the-a~siF~e!; 
the-eeaPa-ef-maRa§ePs-shatt-se!-!he-aa!e;-i~me;-aRe-~taee-fep--a--~~Bt~e 
heaP~R§--eR-iRe-a~~t~ea!~eR~--lhe-~~P~ese-ef-!he-heaP~A§-~s-!e-estaet~sR 
a-peeepa-eR-wh~eh-!e-ease-a-aee~s~eR-as-!e-whe!heP--ihe--a~~t~eai~eR--te 
aPa~R-SAatt-Be-§PaRtea;-aRa-~f-se;-~RaeP-WAai-eeRa~!~eRS-iRe-watep-~s-te 
ee-aPa~Rea~--A-heaP~R§-sRatt-Ret-ee-Pe~~~Pea-feP-~Pe~esea-apa~Ra§e-wh~eh 
~s--Aet--ef--statew~ae--eP--~AtePa~siP~et--s~§R~f~eaAee~---HeweveP;--the 
a~~Pe~P~ate-a~stP~et-may-Reta--heaP~A§s--eA--s~eh--a~~t~eat~eRs--ai--tts 
a~sePei~eA~ Repealed effective February 1, 1997. 

History: AmeAaee-effeet~ve-BeeemeeP-t;-±979f-9ete8eP-i;-±982~ 
General Authority: NB66-28-32-92;-6±-93-±3 
Law Implemented: NB66-6±-±5-98 

89-92-91-11. Emergency drainage. lhe-Pe~~~PemeRt-feF-a-heaP~R§ 
aAa-Rettee-iheFeeA-may-ee-wa~vea-ey-the-state-eR§~AeeP-~A-ePaeP-feP--ihe 
Beapa--ef--maRa§ePS--!e--~Peeess--a~~t~eat~eRS--feP·-tem~epapy-emeP§eRey 
aFa~Ra§e~--HeweveP;--a--heaP~A§--SRatt--Be--eeAa~eiee--at--tRe--eaPt~est 
e~~ePi~R~iy--tf--the--emeP§eRey-aPa~Aa§e-ts-te-ee-~ePmaReAi-aAa-has-eeeR 
aeiePffi~Rea-ey-tRe-sia!e-eR§tReeP-te-Be--ef--staiewtee--eP--~AtePS~SiP~et 
s~§R~f~eaRee~ Repealed effective February 1, 1997. 

History: AmeRaee-effeet~ve-BeeemeeP-±;-±979t-9eteeeF-±;-±982~ 
General Authority: NB66-28-32-92;-6±-93-±3 
Law Implemented: NB66-6±-±5-98 

89-92-91-12. Notice of district hearing. FeP--att--heaP~R§S 
Pe~~~Pee-ef-the-a~stP~et-~~Ps~aR!-!e-th~s-aPt~ete;-tRe--a~siF~et--shatt; 
ai--the--a~~t~eaRtls--ex~eRse;--~~Bt~sA-Aei~ee-~R-a-Rews~a~eP-ef-§eRePat 
e~Fe~tat~eR-~R-tRe-aFea-ef-the-~Pe~esea-aPa~Ra§e-eAee--a--week--feP--twe 
eeRsee~t~ve--weeks~---lhe--f~Rat-~~Bt~shea-Ret~ee-shatt-ee-~~Bt~shea-Ret 
mePe-ihaA-f~fteeR-aays;-ReP-tess-thaR-f~ve-aays;-eefepe-the-aate-set-feP 
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tRe--ReaF~Ag~--tRe-eeaFa-ef-~aAageFs-sRat+-a+se-g~ve;-at-tRe-a~~+~eaAt~s 
eM~eAse;-Aet~ee-ey-eeFt~f~ee-~a~t-Aet-~eFe-tRaA--tR~Fty--aays--AeF--+ess 
tRaA-teA-eays-fFe~-tRe-eate-set-feF-ReaF~A§;-tet 

±~--A++--FeeeFa--t~t+e--ewAeFs--ef--Fea+--estate--eF--Re+aeFs-ef-a 
eeAtFaet-feF-eeee-wRese-~Fe~eFty-we~+a-ee-a~Feet+y-affeetea-ey 
tRe-~Fe~esea-aFa~A~A§;-as-aete~~Aea-ey-tRe-eeaFa-ef-~AageFs~ 

2~--A++--aewAstFea~--taAeewAeFs--F~~aF~aA--te-tRe-wateFee~Fse-~Ate 
wR~eR-wateF-w~++-ee-eFa~Aea;-w~tR~A-twe-~~+es--f3--k~+e~eteFs} 
fFe~--tRe--e~t+et--ef--tRe-eFa~A-as-aete~~Aea-ey-tRe-eeaFa-ef 
~AageFs~ 

3~--AAy--e~stF~et-wR~eR-we~+e-ee-a~Feet+y-affeetea-ey-tRe-wateF-te 
ee-eFa~Aea~ 

4~--tRe-NeFtR-9aketa-ga~-aAe-f~sR-ee~aFt~At~ 

§~--tRe--NeFtR--9aketa-state-ae~aFt~At-ef-ReattR-aAe-eeAset~eatee 
+aeeFateF~es~ 

6~--tRe--state-R~§Rway-ee~aFt~eAt;-ee~Aty-ee~~ss~eAeFs;-aAe-eeaFa 
ef-tewAsR~~-s~~eFv~seFs;-feF-aAy-~Fe~esea-aFa~Aage-wR~eR--w~++ 
affeet-tRe-F~§Rt-ef-way-ef-aAy-R~§Rway-eF-Feaaway~ 

7~--AAy--~eFSBA--WRB--RaS--Aet~f~ee-tRe-e~stF~et-~A-WF~t~A§-Bf-tRe 
~eFseA~s-eejeet~eA-te-tRe-aFa~Aage-~Fejeet-~Fe~esee;--aAa--wRe 
Ras--Fe~~estea--~A-wF~t~Ag-Aet~f~eat~eA-ef-s~eR-ReaF~A§-eA-tRe 
aFa~Aage-~Fejeet--~Fe~esea~ Repealed effective February 1, 
1997. --

History: AffieAeea-effeet~ve-9eee~eF-l;-!979t-9eteeeF-l;-!982~ 
General Authority: N9b6-28-32-92;-6!-93-!3 
Law Implemented: N9bb-6!-±§-98 

89-92-91-13. Content of notice of hearing. tRe-Aet~ee-sRa++-g~ve 
a++-esseAt~a+-faets-eeAeeFA~Ag-tRe-~Fe~esea-aFa~Aage;-~Aet~a~A§;-e~t-Aet 
+~~~tea--tet---Aa~--aAa--aaaFess-ef-a~~+~eaAtt-+ega+-aeseF~~t~eA-ef-tRe 
aFea-te-ee-aFa~Aeat-~~F~ese-ef--aFa~Aa§et--wateFee~Fse--~Ate--wR~eR--tRe 
wateF--w~++--ee--aFatAeat--+ega+--eeseF~~t~eA-ef-eeAft~eAee-ef-aFa~A-aAa 
wateFee~Fse-~Ate-wR~eR--tRe--wateF--w~++--ee--eFa~Aeat--est~~tea--aates 
aFa~Aage-eeAstF~et~eA-w~++-ee~Aeet-tRe-t~~;-aate;-aAa-+eeat~eA-ef-tRe 
ReaF~A§t--aAa---etReF---~eFt~AeAt---~Afe~at~eA~ Repealed effective 
February 1-, 1997. 

History: AffieAaea-effeet~ve-9eee~eeF-!;-!979t-9eteeeF-!;-!982~ 
General Authority: N96b-28-32-92;-6!-93-!3 
Law Implemented: N9b6-6!-±§-98 

89-92-91-15. Time for determination by board of managers. W~tR~A 
tR~Fty-aays-afteF-a-ReaF~A§-Fe~~~Fee-~~Fs~aAt-te-tR~s-aFt~e+e;-eF-at-tRe 
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eaF+~est--e~~eFt~A~ty-~A-emeF§eRey-s~t~at~eAs;-t~e-a~stF~et-s~a++-ffiake-a 
aeteFffi~Rat~eA-SR·t~e-a~~t~eatteA7--FeF-ee~teM--SF·-~Rt~~e--a~~t~eat~SRS 
tR4s--t~me--ttffi~t--ffiay--ee--exteA8ea-ey-t~e-8eaFa-ef-ffiaAa§eFs7 Repealed 
effective February 1, 1997. 

History: AffieRaea-effeet~ve-9eeeffiBeF-l;-±979t-9eteeeF-i;-i9827 
General Authority: NSGG-28-32-92;-6±-93-13 
law Implemented: NSGG-61-l§-98 

89-92-91-16. Consideration by the state engineer and districts. 
fA-eva+~attA§-a-aFa~Aage--~eFffi~t--a~~+~eat4eA--t~e--state--eA§~ReeF--aR8 
a~StF~ets-s~att-e6AS~SeF-t~e-fett6W~R§-€FtteF~af 

i7--W~et~eF--t~e--f+ew--eF--~~aRt4ty--ef--wateF-te-ee-aFa~Rea-w~++ 
eveFB~FaeA-t~e--wateFee~Fse--~Rte--w~~e~--t~e--wateF--w~++--ee 
aFatReS7 

27--W~et~eF--t~e-aFa~Ra§e-w~++-f+eea-eF-aaveFse+y-affeet-tRe-+aAas 
ef-+eweF-~Fe~F~eteFs~ 

3~--WRet~eF-easemeRts-aFe-Fe~~tFea~ 

4~--w~et~eF--eeRs4aeFat4eR~was-§~veR-te-t~e-wateF-Fese~Fees-~e+4ey 
as-eeRta~Aea-4R-NeFtA-9aketa-GeRt~FY--Geae--seet4eR--6l-9l-26; 
~Ae+~atR§-tRe-fe++ew~A§f 

a~--WRet~eF--~t--4s--s~ewA--t~at--tReFe--w~++-se-a-st§Atf~eaAt 
aeeFease-~R-wateF--~~attty--FeS~tttR§·-fFSffi--t~e--~Fe~esea 
SFa~Ra§e-~Fe9eet~ 

B7--W~etReF;-4A-eva+~attA§-t~e-eRttFe-wateFs~ea;-t~e-Fes~+taAt 
SFatRa§e-wttt-St§R~fteaRtty-tAeFease-fteeatR§-~FSBteffiS--~R 
tAe-wateFsAea~ 

e~--WAet~eF--tRe--~eFffiaAeRt-steFage-ef-wateF-eA-~aFee+s-~R-tAe 
a~~+~eat~eA-aFea-~s-8eAef4e4a+~ 

a7--WRetReF--tAe--aFea~s--eFes4eR--~eteAt4a+-w4++-se-4ReFeasea 
st§AtfteaRt+y-a~e-te-tRe-aFatAa§e-ef--tAe--wateF--aAa--tRe 
s~ese~~eAt-+aek-ef-wet+aAas-te-FetaFa-eFes4eA7 

e7--WRetAeF--ty~e--fe~F-aAa-f4ve-wet+aA8s-as-aeteFffitAea-ey-tAe 
state-eA§tReeF-fFeffi-ev48eRee-4R-tRe-FeeeFa--eM4st--4A--tRe 
a~~+4eat4eA--aFea;--aRa-4f-se;-t~ese-wet+aAas-sAa++-Aet-ee 
SFatAea-~Atess-eveFFtStA§-etF€~ffiStaAees-extSt7 

f~--WRetReF-tAe-a§Fte~+t~Fat-~Fea~et4v4ty-was-eeAs4aeFe87 

§7·-WAetAeF--tAe-aFa4Aa§e-~Fe~eet-w4++-aeeFease-+eea+-f+ee84A§ 
~FSBteffiS7 

A7·-WRet~eF-f4sA-aRa-w4+a+4fe-va+~es-weFe-eeAs4aeFea7 
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5~--ARy---etAeP--faeteFs--eeeffiee--~ffi~SFtaRi~ Repealed effective 
February 1, 1997. 

History: AffieReee-effeet~ve-9eeeffiseP-1;-1979t-9eieseF-1;-1982~ 
General Authority: NQS6-28-32-92;-61-93-13 
Law Implemented: NQSS-61-15-98 

89-92-91-17. 
district. 

Approval of drainage permit applications by 

1~--A~~Fevee--eFa~Rage--~eFffi~t-a~~+~eai~eRs-Ret-~Rve+v~Rg-eFa~Rage 
ef-siatew~ee-eF-~RteFe~siF~et--s~gR~f~eaRee~---TAe--e~stF~ei~s 
a~~Feva+--sAa++--se--Retee-tAeFeeR-aRe-~t-sAa++-se-a-~eFffi~t-ie 
eFa~R~--TAe-~ePffi~i-sAa++-se-feFwaFeee--te--iAe--a~~+~eaRt--aRe 
Ret~ee--ef--tAe--aet~eR--ef--tAe--seaFe--ef--ffiaRagePs-sAa++-se 
feFWaFeee-te-tAe-state-eRg~ReeP~ 

2~--A~~Fevee--eFa~Rage--~eFffi~t--a~~+~eat~eRs-~Rve+v~Rg-eFa~Rage-ef 
statew~ee--eP--~RtePe~stF~et--s~gR~f~eaRee~---TAe---e~stF~et~s 
a~~Feva+--sAa++--se--Retee-tAeFeeR;-aRe-tAe-a~~+~eat~eR;-ateRg 
w~tA-tRe-eeteFffi~Rat~eR;-ee~~es-ef--a++--a~~+~eas+e--easeffieRts; 
ee~~es-ef-tAe-~~s+~eat~eR-ef-Ret~ee;-aRe-ffi~R~tes-ef-tAe-~~s+~e 
AeaF~Rg-sAa++-se-~~e~ate+y-feFWaFeee-te-tAe-state--eR§~ReeF~ 
Net~ee--ef--tAe--aet~eR--ef--tAe--seaFe--ef--ffiaRageFs-sAa++-se 
feFwaFeee-te-tAe-a~~+~eaRt~ Repealed effective February 1, 
1997. --

History: AffieReee-effeet~ve-9eeeffiBeF-l;-1979t-9eteseF-1;-1982~ 
General Authority: NQSS-28-32-92;-61-93-13 
Law Implemented: NQSS-61-15-98 

89-92-91-18. Denial of application by the district. A-eeR~ee 
a~~+~eat~eR-sAa++-se-Fet~FRee-te-tAe-a~~+~eaRt-a+eRg-w~tA-a-ee~y-ef--tAe 
S~StF~et~s-eeteFffi~Rat~eR~--A-ee~tete-ee~y-ef-tAe-eeteFffi~Rat~eR-SAatt-Be 
feFWaFeee-te-tRe-state-eR§~ReeF~ Repealed effective February 1, 1997. 

History: AffieReee-effeeHve-9eeeffiBeF-1;-1979t-9eteseF-1;-1982~ 
General Authority: N96S-28-32-92;-6l-93-l3 
Law Implemented: NQS6-61-15-98 

89-92-91-18.1. Notice by state engineer of public hearing on 
application of statewide or interdistrict significance. TAe--state 
eR§~ReeF;-~~eR-Feee~~t-ef-a-eFa~Rage-a~~+~eat~eR-iAat-~s-ef-statew~ee-eF 
~RteFe~stF~ei-s~gR~f~eaRee-wA~eA-Aas-seeR-a~~Fevee-sy-a--e~stF~et--sAa++ 
Ae+e--a--~~s+~e--AeaF~Rg~---Net~ee--sAa++--se--~~s+~sAee-~R-tAe-eff~e~a+ 
Rews~a~eF-~R-tRe-ee~Rty-eF-ee~Ri~es-ef-iAe-~Pe~esee-eFatRage-eRee-a-week 
feP--twe--eeRsee~t~ve--weeks~---9Re--ef--tRe--~~s+~sAee-Ret~ees-sAa++-se 
~~s+~sAee-Ret-+ess-tAaR-tweRty-eays-sefeFe-tAe-AeaF~Rg-eate~--TAe-Ret~ee 
sRa++-g~ve-esseRt~a+-~RfeFffiat~eR-ase~t-tAe-~Fe~esee-eFa~Rage-a~~+~eat~eR 
aRe-set-tAe-eate-aRe-t~ffie-ef-tAe-~~s+~e-AeaFtR§~---A++--~~s+te--AeaFtR§s 
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eeAa~e!ea--ay--~Ae--s!a!e-eR§~AeeP-sAat+-ae-Reta-a~-the-state-eR§~AeeF!s 
eff~ees-~A-B~smaPek~ Repealed effective February 1. 1997. 

History: Effeet~ve-QeteaeP-±;-±982t-ameAaea-effeet~ve-A~g~st-±;-±994~ 
General Authority: N9G6-28-32-92 
Law Implemented: N96G-28-32-9§ 

89-92-91-18.2. Evidence presented at the state engineer's public 
hearing. +Re-fepma+-F~+es-ef-ev~aeAee-sAa++--ae--wa~vea--at--the--state 
eR§~Aeep!s--~~a+~e-heaP~A§-eR-a~~+~eat~eA-te-aFa~R;-AeweveF;-the-ReaP~A§ 
eMam~AeF-sAatt-aeee~t-eA+y-test~meRy-tAa~-~s-Fe+evaAt--te--tRe--aFa~Aage 
a~~t~eat~eA~ Repealed effective February 1. 1997. 

History: Effeet~ve-QeteaeP-l;-±982~ 
General Authority: N966-28-32-92;-6±-93-±3 
Law Implemented: N966-28-32-96 

89-92-91-19. Consideration by state engineer of applications of 
statewide or interdistrict significance. +he--state--eR§~AeeF;--~~eA 
Peee~~t--ef--aR--a~~t~eat~eR--te--aFa~R--ef--~RteFa~stF~et--eF-statew~ae 
s~§R~f~eaAee;-wR~eh-Ras-aeeA--a~~Fevea--ay--a--a~stF~et;--sRa++--make--a 
aeteFm~Rat~eR-WAetReP-tRe-~eFm~t-sha++-ae-gFaRtea;-~t~t~l~R§-4AfeFmat~eR 
fFem-tAe-PeeeFa-eem~~+ea-a~-~Re-sta~e-eA§~Aeep!s--~~a+~e--AeaF~R§~---+Re 
s~ate--eR§~AeeP--sRa++--eR+y-~~~+~:e-~AfeFmat~eA-eeA~a~Aea-~A-~Ae-FeeePa 
eMee~~-as-~Fev~aea-ay-see~~eA-89-92-9±-29~2~---+Ae--s~a~e--eA§~AeeF;--~R 
mak~Ag--tRe--ae~eFm~Aa~~eA;--sRat+--eeAs~aeP--tRe--eP~teF~a-eeA~a~Aea-~A 
seet~eR-89-92-9±-±6~ Repealed effective February 1, 1997. 

History: AmeRaea-effee~~ve-9eeemaeF-l;-±979t-9eteaeP-±;-±982~ 
General Authority: N966-28-32-92;-6±-93-±3 
Law Imp1emented: N9G6-6±-±5-98 

89-92-91-29. Criteria to determine whether drainage will 
adversely affect lands of lower landowners. +Re-sta~e-eA§~AeeF-aAa--~Ae 
a~S~F~e~-sAatt-ae-g~~aea-ay-~Re-fe++ew~R§-€F~~eF~at 

±~--~ReeRtFe++ea-aFa~Aage-~A~e-Feee~v~A§-wa~eFee~Pses-wR~eR-ae-Re~ 
Rave-s~ff~e~eR~-ea~aeity-te-RaAa+e--~Re--aaa~t~eAa+--f+ew--aAa 
~~aRt~~y--ef--wateP--sRa++--ae--eeRs~aePea--te-Aave-aR-aaveFse 
effeet~ 

2~--WAetAeF--aFa~Rage--~s-aeee~+~sRea-ay-FeaseRaa+y-~~Fev~R§-aAa 
a~a~R§-tRe-RePmat-aRa-Aat~Fa+-system-ef-aPa~Rage-aeeeFa~R§--te 
~ts--FeaseRaa+e--eaFPY~A§--ea~ae~ty;--eF--~R--tRe-aaseRee-ef-a 
~Pae~~ea+-Rat~Fat-aFa~A;-a-FeaseRaa+e-aPt~f~e~a+-aPa~A--system 
~s-aae~~ea~ 

3~--+Re-ame~Rt-ef-wateF-~Fe~esea-te-ae-aFa~Rea~ 

4~--+Ae-aes~§R-aAa-e~AeF-~Rys~ea+-as~ee~s-ef-~Ae-apa~R~ 
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6~--+Ae-t~aet-ef-s~statAea-flews~ Repealed effective February 1, 
1997. 

H;story: ~Aaea-effeettve-QeeeffieeF-±;-±979t-9ete9eF-±;-±982~ 
General Author;ty: NQ66-28-32-92;-6±-93-±3 
Law Implemented: NQ66-6±-9±-±±;-6±-±6-Q8 

89-82-81-28.1. r;me for determ;nat;on by the state eng;neer. 
WttAtA-tAtFty-aays-ef-tAe-~~elte-AeaFtA§-eA-a-aFatAage-a~~lteatteA;--tAe 
state--eA§tAeeF--sAall-FeAaeF-tAe-eeteFffitAatteA-eA-tAe-a~~lteatteA~--~eF 
eeffi~leM-eF-~At~~e-a~~lteatteAs-tAts-ttffie-ltffitt-ffiay-ee--eMteAeee--ey--tAe 
state--eA§tAeeF~---~ellewtA§-tAe-eeteFffitAatteA;-tAe-state-eAgtAeeF-sAall 
Aettfy-tAe-~aFttes-ef-FeeeFa-ef-tAe-aeteFffitAatteA;-ettAeF-~eFseAally;-ey 
eeFttftee--ffiatl;-eF-ey-Feg~laF-ffiatt-~Fevteea-tAe-state-eAgtAeeF-ftles-aA 
afftaavtt-ef-seFvtee-ey-ffiatl-tAateattA§-~~eA-wAeffi-tAe-aeteFffitAatteA--was 
seFvea~---+Ats--Aettee--ffi~st--ee-aeee~aAtea-ey-tAe-ftAatA§s-ef-faet-aAa 
eeAel~steAs-eA-wAteA-tAe-aeteFffitAatteA--was--easea--aAa--tAe--Aettee--ts 
aeeffiee--gtveA--as--ef--tAe--eate--ef--eeFttfteatteA~ Repealed effective 
February 1, 1997. 

H;story: Effeettve-Qete9eF-±;-±982t-affieA8e8-effeettve-A~g~st-±;-±994~ 
General Author;ty: NQ66-28-32-92;-6±-Q3-±3 
Law Implemented: NQ66-28-32-±3 

89-82-81-28.2. Cons;derat;on of ev;dence not conta;ned ;n the 
record. +Ae-FeeeFa-sAall-ee-elesee--at--tAe--eeAel~steA--ef--tAe--state 
eA§tAeeFls-~~elte-AeaFtA§~--+Ae-state-eA§tAeeF-ffiay-Feeetve-testtffieAy-aAa 
evteeAee-tAat-ts-Aet--eeAtatAea--tA--tAe--FeeeFa~---HeweveF;--tAe--state 
eA§tAeeF;--9efeFe--eeAstaeFtA§--aAy-evt8eAee-Aet-eeAtatAe8-tA-tAe-FeeeF8 
sAall--tFaASffitt--tAe--evteeAee--te--tAe--~aFttes--ef--FeeeFa--feF--tAetF 
eMaffitAatteA---aAa---ee~eAt~----WFttteA--ee~eAt--eF--a--Fe~~est--feF--a 
s~~~leffieAtal-~~elte-AeaFtA§-ffi~st-ee--s~emtttea--te--tAe--state--eAgtAeeF 
wttAtA--teA--eays--afteF--tFaASffitttal--ef-tAe-aaettteAal-evtaeAee~--If-a 
s~~~lemeAtal-~~elte-AeaFtA§-ts-waFFaAtea;-teA-aaysl-Aettee-ey--eeFttftea 
ffiatl--sAall--ee-affeFaea-tAe-~aFttes-ef-tAe-FeeeFa-te-tAfeFffi-tAeffi-ef-tAe 
aate;-ttffie;-~laee;-aAe-Aat~Fe-ef-tAe-AeaFtA§~--Att-S~~~lemeAtal-AeaFtA§S 
sAall--ee--Aele--at--tAe-state-eA§tAeeFls-efftees-tA-BtsffiaFek~ Repealed 
effective February 1, 1997. 

H;story: Effeettve-QeteeeF-±;-±982~ 
General Author;ty: NQ66-28-32-92;-6±-93-±3 
Law Implemented: NQ66-28-32-Q7 

89-82-81-21. Cond;t;ons to perm;ts. +Ae--state--eA§tAeeF-may 
Fe~~tFe--as--a--eeA8ttteA--te--tAe--a~~Feval--ef--aAy--8FatAage---~eFffitt 
a~~lteatteA--a--~esteeAstF~etteA--s~Fvey--ef--tAe--~eFffitttea-aFatA~--AAy 
~eFmtt-te-wAteA-tAe-state-eA§tAeeF-Aas-attaeAea-s~eA-eeAettteA--wtll--ee 
~eFfeetea-~~eA-Feeet~t-ef-tAe-s~Fvey~--+Ae-state-eA§tAeeF-ffiay-attaeA-aAy 
etAeF-eeA8ttteAs-te-aA-a~~Fevee-~eFffitt-aeeme8--AeeessaFy--ey--tAe--state 
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eR§~ReeF--aeeeFa~A§--~e-tAe-e~PeHffi5taAees-af-eaeA-a~~+~ea~~eA~ Repealed 
effective February 1. 1997. 

History: AmeAaea-effee~~ve-9eeem~eF-l;-±979t-9e~eseP-±;-±982~ 
General Authority: NQbG-28-32-92;-6±-93-±3 
Law Implemented: NQGG-6±-±S-98 

89-82-81-23. Procedure upon complaint of violation. ff-tAe-5~a~e 
eA§~AeeF-Peee~ve5--a--eeffi~ta~A~--ef--HAaH~AeP~~ea--aFa~Aage;--~Ae--5~a~e 
eR§~AeeF--5Aatt--5e-~AfePm-~Ae-a~~Fe~F~a~e-a~s~F~e~~--lRe-a~s~F~e~-5Aa++ 
Fe~ePt-eA-~Ae-eem~+a~At-w~~A~A-~A~Fty-aays~--ff-~Re--a~s~F~e~--fa~+s--~e 
sat~sfae~eF~+y--pe~eFt--eR--tRe--ee~+a~Rt--w~tR~A-~A~Fty-aays-eF-~f-~~5 
Fe~eF~-~Ra~eates-tRe-e*~steRee-ef--~Ra~tAeF~~ea--apa~Rage--sH~--~Aa~--~~ 
~R~eRas--~e-~ake-Re-aet~eR-eR-tAe-ee~+a~A~;-tAe-state-eA§~AeeF-may-seAa 
s~eA-a~s~F~e~-Aet~ee-ef-~AteA~-~e--f~+e--s~~~--~AaeF--~Ae--NeFtA--9aketa 
~RY~FeRmeRta+--taw--~RfeFeemeR~-Ae~-ef-±97§;-as-~Fev~aea-~R-NeFtA-9aketa 
GeR~HFy-beae-seet~eR-32-49-97~--ff-tRe-a~stF~et-fa~+s-te--sat~sfae~eF~+y 
Fes~eRa--te--~Ae--Re~~ee--ef--~RteR~;~tAe-s~a~e-eR§~AeeF-may-f~+e-a-sH~t 
aga~Ast-tAe-a4stF~e~-wA4eA-seeks-tAat-~Ae-eeHF~-eFaeF-~Fe~eF-eAfeFeemeRt 
eF--wA~eA--seeks--etAeF--a~~Fe~P~ate-Pe+~ef;-as-~Pev~aea-~A-NaFtA-9aketa 
GeAtHPy-Geae-eAa~teF-32-49~ Repealed effective February 1. 1997. 

History: AmeRaea-effeet~ve-QeeemeeP-±;-±979~ 
General Authority: NQGG-28-32-92;-6±-93-±3 
Law Implemented: NQ€6-32-49-97;-6±-±§-98 
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CHAPTER 89-92-92 

DRAINAGE OF WETLANDS 

[Repealed effective February 1, 1997] 
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CHAPTER 89-82-83 

WETLANDS BANK 

[Repealed effective February 1, 1997] 
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CHAPTER 89-92-95 

LICENSES FOR EMERGENCY DRAINAGE 

[Repealed effective February 1, 1997] 
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CHAPTER 89-Bl-81 

89-03-01-14. Notice. When a statute or rule requires the state 
engineer or water commission to serve an order personally or by 
certified mail, in circumstances requiring it, the order may be served 
by regular mail provided an affidavit of service by mail is filed 
indicating upon whom the order was served. 

History: Effective February 1, 1997. 
General Authority: NDCC 28-32-02, 28-32-13 
law Implemented: NDCC 28-32-13 
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CHAPTER 89-03-02 

89-03-02-08. Assignment of a water permit to another person. 
Applications for the assignment of a water permit to another person must 
be submitted to the state engineer on the form provided by the state 
engineer. When title of land on which there is a water permit for 
irrigation is transferred, either the transferee or the holder of the 
permit may apply for assignment of the water right. AR--ass~§RffieRt--~ay 
aAty--ae--§PaAtea--~f--tRe-eF~teF~a-ef-NeFtR-9aketa-6eAt~Py-6eae-seet~eA 
6±-94-96-aPe-~et~ 

History: Effective April 1, 1989; amended effective February 1. 1997. 
General Authority: NDCC 28-32-02, 61-03-13 
law Implemented: NDCC 61-04-15 
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TITLE 92 

Workers Compensation Bureau 
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APRIL 1997 

CHAPTER 92-91-92 

92-91-92-91. Definitions. 

1. "Act 11 means the North Dakota WePkepsJ. Workers Compensation 
Act. 

2. 11 Bureau 11 means the workers compensation bureau. 

History: Amended effective August 1t 1987; January 1t 1994; April 1. 
1997. 
General Authority: NDCC 65-02-08;-65-±3-95 
law Implemented: NOCC 65-02-08;-65-±3-95 

92-81-92-82. Claims - Forms. All claims shatt must be made on a 
form prescribed and provided by the bureau; however, any written 
communication to the bureau by the claimant which can be reasonably 
construed as a request for benefits sha++--ee is sufficient to !e++ 
satisfy the statutory time limitation. --

History: Amended effective April 1t 1997. 
General Authority: NDCC 65-02-08;-65-±3-95 
law Implemented: NOCC 65-05-02;-65-±3-96 

92-81-92-62.1. Temporary partial disability benefits. If, after 
a compensable injury, a claimant cannot return to full-time employment, 
or returns to work at a wage less than that earned at the time of the 
claimant•s first or recurrent disability as defined in North Dakota 
Century Code section 65-05-09, the claimant is eligible for a temporary 
partial disability benefit. Pursuant to North Dakota Century Code 
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section 65-05-10, the temporary partial disability rate is to be fixed 
by the bureau. 

For claims of temporary partial disability benefits asserted 
against the fund when the partial loss of earning power occurred prior 
to July 1, 1989, benefits will be calculated in the following manner: 

1. The temporary partial disability rate w~tt-se-e~~at-ta is the 
percentage obtained by dividing the claimant's postinjury 
wages by the claimant's preinjury wages. Postinjury wages 
meaRs-iRase are wages aet~atty earned after the first or 
recurrent disability as--aef~Rea-~R-tR~s-seet~aR. Preinjury 
wages meaRs are the eta~maRt!s wages eaFRea the claimant was 
earning at the time of the first or recurrent disability as 
aef~ReS-~R-tA~s-seet~aR. 

2. The claimant will receive the above calculated percentage of 
the weekly temporary total disability benefits as--aeteFm~Rea 
sy calculated under North Dakota Century Code section 
65-05-09. 

3. 9e~eRSeRey The dependency allowance as-aef~Rea-~R provided by 
North Dakota Century Code section 65-05-09 will be paid at the 
same temporary partial disability ~eFeeRiage--as rate 
calculated in subsection 1. 

4. If;-afieF-tRe-~R§~FY; the eta~maRt-eaFRS claimant's postinjury 
earnings egual or exceed ninety percent of the claimant's 
earnings at the time of the first or recurrent disability as 
aef~Rea-~R-tR~~-seet~aR, no benefits will be paid. 

5. A claimant may earn up to ten percent of the claimant's 
preinjury wages eaFRea-at-tRe-t~me-ef-tRe-f~Fst--aF--Fee~FFeRt 
a~sas~t~ty--w~tR--Ra--Fea~et~aR-~R without the bureau reducing 
temporary total disability benefits; however, all wages-eaFRea 
afteF-tRe-~R§~Fy postinjury wages, from the e~tayeF-af-~R§~Fy 
aF-aRy-atReF-e~tayeF any source, must be reported to the 
bureau to determine whether a reduction a~~t~es is required. 

6. If the claimant's failure to report postinjury wages eaFRea 
afteF-tRe-~R§~FY results in an overpayment of benefits, s~eR 
the claimant shall refund the overpayment m~st-se-Fef~Raea to 
the bureau at a rate set by the bureau, or se--aea~etea as a 
reduction from future ~ayaste benefits. -----

History: Effective June 1, 1990; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-02-08, 65-05-09 

92-91-92-93. Informal hearing. ~~aR--Feee~~t--af-a-eta~m;-tRe 
s~Fea~--sRatt--~Rvest~gaie--iAe--eta~m;--Fev~ew--tRe--f~te--aRa--make--a 
aeteFm~Rat~aR~---S~eR--aet~aR--SRatt--eaRSt~t~te--aR--~RfaFmat--AeaF~R§~ 
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P~Fs~aRt-te-NeFtA-Saketa-GeRt~Fy-Geae-seet~eR--28-32-98;--Re--Ret~ee--ef 
s~eA--AeaF~R§-Reea-ee-g~veR~--ARy-aee~s~eR-aFF~vea-at;-as-a-Fes~+t-ef-aR 
~Rfe~a+-AeaF~R§;-sAat+-ee-ffiaae-~~Fs~aRt-te-NeFtA--9aketa--GeRt~Fy--Geae 
seet~eR-28-32-±3~ Repealed effective April 1. 1997. 

General Author;ty: NSGG-66-92-98;-66-B-96 
Law Implemented: NSGG-28-32-98;-28-32-±3;-66-92-ii;-65-92-±2;-66-95-93; 
65-±3-95;-65-±3-98 

92-91-92-94. Rehear;ng - Formal hear;ng. Fe++ew~R§-aR-~Rfe~a+ 
AeaF~R§;-tAe-e~Fea~-ffiay-set-a-FeAeaF~R§-eR-tAe-e+a~ffi-~~Fs~aRt--te--NeFtA 
9aketa--GeRt~Fy--Geae--seet~eR--28-32-i4~---5~eA--a-FeAeaF~R§-sAa++-ee-a 
feFffiat-AeaF~Rg-eR-tAe-e+a~ffi~ Repealed effective April 1. 1997. 

General Author;ty: NSGG-65-92-98;-65-±3-95 
Law Implemented: N9GG-28-32-i4;-65-92-ii;-65-95-93;-65-i3-95;-65-i3-98 

92-91-92-95. Not;ce of formal hear;ng - Spec;f;cat;on of ;ssues. 
WAeR-a-e+a~ffi-~s-ass~gRea-feF-feFffiat-AeaF~R§;-tAe-e~Fea~;-at-+east-tweRty 
aays--~F~9F--te--s~eA--AeaF~R§;--SAatt--Ret~fy-~R-WF~t~R§-att-~RteFestea 
~aFt~es-ef-tAe-t~ffie-aRa-~+aee-ef-tAe-ReaF~R§~--~Ae-tweRty-aay-Ret~ee-ffiay 
ee--a~s~eRsea--w~tA--~~eR--agFeeffieRt--ey--tAe-~aFt~es~--~Ae-e~Fea~-sRatt 
attaeA-te-tAe-Ret~ee-ef-AeaF~Rg-a-wF~tteR-s~ee~f~eat~eR--ef--tAe--~ss~es 
wR~eA--aFe-te-ee-eeRs~aeFea-aRa-aeteFffi~Rea;-aRa-a-f~++-e~~eFt~R~ty-sAa++ 
ee-affeFaea-tAe-~aFt~es--te--~FeSeRt--ev~aeRee--aRa--ee--AeaFa~---FeFffiat 
AeaF~Rgs-w~++-ee-Ae+a-at-tAe-eff~ee-ef-tAe-e~Fea~;-at-tAe-ee~Rty-seat-ef 
tRe-ee~Rty-~R-wR~eA-tAe-~Rj~Fy-eee~FFea;-eF-at-s~eA-etAeF-~taee--as--ffiay 
ee-agFeea-~~eR-ey-tRe-~aFt~es~ Repealed effective April 1. 1997. 

General Author;ty: NSGG-65-92-98;-65-±3-95 
Law Implemented: N9GG-28-32-i4;-65-92-ii;-65-95-93;-65-i3-95;-65-±3-98 

92-91-92-96. Ev;dence. ~Ae--aaffi~ss~e~+~ty--ef--ev~aeRee-~R-aRy 
~Feeeea~Rg-eefeFe-tAe-e~Fea~--sAa++--ee--aete~~Rea--~~Fs~aRt--te--NeFtA 
Saketa-GeRt~Fy-Geae-seet~eR-28-32-96~ Repealed effective April 1. 1997. 

General Author;ty: NSGG-65-92-98;-65-±3-96 
Law Implemented: NSGG-28-32-96;-65-92-i±;-65-±3-95 

92-91-92-97. Subpoena - Depos;t;ons. ~Ae--e~Fea~--ffiay--~ss~e 
s~e~eeRa-aRa-s~e~eeRa-a~ees-tee~ffi-e~tReF-at-~ts--ewR--~RstaRee--eF--~~eR 
wF~tteR--a~~+~eat~eR-ef-aRy-~aFty-ffiaae-Ret-+ess-tAaR-teR-aays-~F~eF-te-a 
ReaF~R§~--~Ae-eest-ef-seFv~ee;-w~tRess;-aRa-ffi~+eage-fees-sRa++-ee--eeFRe 
ey--tAe--~aFty--at-wAese-Fe~~est-tAe-s~e~eeRa-~s-~ss~ea-~Rtess-etAeFW~se 
eFaeFea-ey-tAe-e~Fea~~--~Ae--e~Fea~--ffiay--take--eF--ea~se--te--ee--takeR 
aff~aav~ts--eF--ae~es~t~eRs--ef-w~tResses-Fes~a~R§-w~tA~R-eF-w~tAe~t-tAe 
state;-wAeReveF-~t-aeeffis-s~eA-~Feeea~Fe-ReeessaFy~--~Re-e~Fea~--ffiay--set 
a~~Fe~F~ate--te~s-aRa-eeRa~t~eRs-~eFta~R~R§-te-tAe-tak~R§-ef-aff~aav~ts 
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eF-ae~es~t~eAs~--tAe-Fe~~est~Ag-~aPty--sRa~+--eeaP--tRe--ex~eAse--~A~ess 
etRePW~se-ePaePea-ey-tRe-e~Pea~~ Repealed effective April 1, 1997. 

General Authority: NSG€-65-92-98;-65-±3-95 
law Implemented: NS€€-65-92-±±;-65-±3-95 

92-81-82-88. Information not presented at a formal hearing. 
tAfePmat~eA-Aet-~PeseAtea-at-a-fePma~-ReaP~Ag-may-ee-eeAs~aeFea-~~Ps~aAt 
te--NePtR--9aketa--€eAt~Fy--€eae--seet~eA--28-32-97~ Repealed effective 
April 1. 1997. 

General Authority: NS€€-65-92-98;-65-±3-95 
law Implemented: NS€€-28-32-97 

92-81-82-89. Decision. AfteP-a-fePma~-AeaF~A§;-a-aetePm~Aat~eA 
sRa~+-se-maae-ey-tAe--e~Pea~--~~Ps~aAt--te--NePtA--9aketa--€eAt~Fy--Geae 
seet~eA-28-32-±3~ Repealed effective April 1, 1997. 

General Authority: NS€€-65-92-98;-65-±3-95 
law Implemented: NSG€-28-32-±3;-65-95-93 

92-81-62-18. Appeal. AA--a~~ea~--fPem-a-a~Pea~-aee~s~eA-may-ee 
takeA-~A-tAe-maAAeP-~Fev~aea-~A-NeFtR-9aketa-6eAt~Py-€eae-eRa~teP--65-±9 
aAa-seet~eA-28-32-±5~ Repealed effective April 1. 1997. 

General Authority: NS€€-65-92-98;-65-±3-95 
law Implemented: NS€€-28-32-±5;-65-±9-9±;-65-±3-±7 

92-81-82-11. Attorneys. Any party sAa~+-Aave has a right to be 
represented by an attorney at any stage in the proceedings regarding a 
claim. AttePAey~s-fees-feP-tRe-e~a~maAt-eA~y-w~~+-ae-~a~a-ay-tRe-a~Pea~ 
at-a-Fate-set-ay-tAe-a~Pea~--aeeePa~A§--te--NePtR--9aketa--€eAt~Fy--Geae 
seet~eA--65-92-98~---+Ae--e~Fea~-may-aeAy-attePAey~s-fees-~~eA-a-f~Aa~A§ 
tRat-a-e+a~m-~s-fF~ve+e~s~--+Re An attorney who represents an injured 
worker in a proceeding regarding a claim shall file a notice of legal 
representation prior to or together with the attorney•s first 
communication with the bureau& If a notice of legal representation is 
filed subsequently by another attorney, a notice of withdrawal must be 
filed by the attorney of record before the subsequent attorney may 
represent the claimant. 

History: Amended effective June 1, 1990; April 1. 1997. 
General Authority: NDCC 65-02-08, 65-10-03 
law Implemented: NDCC 65-02-08, 65-10-03 

92-01-02-11.2. Attorney time statements. An attorney 
representing a claimant shall submit to the bureau. at least once a 
month. a statement of the time spent representing that claimant during 
that month. The statement must include the name and claim number of the 
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claimant represented, the type of work performed, which attorney or 
legal assistant performed the work, and the dates each service was 
performed. The bureau may not pay fees which were not included on a 
monthly statement submitted as required by this section. 

History: Effective April 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

92-81-82-12. Mileage and per diem for travel to and from medical 
treatment. The North Dakota workers compensation bureau recognizes 
payment for travel to and from medical treatment as aA-~~t~ea-eeAef~t 
ef ~ reasonable and necessary medical eM~eAses;-~~Fs~aAt-te-tAe-te~s-ef 
NeFtA-Qaketa-beAt~Fy-beae-seet~eA-66-96-97 expense. These expenses will 
be paid according to North Dakota Century Code section 65-05-28~ 

tAe-NeFtA-Qaketa-weFkeFs-eem~eAsat~eA-B~Fea~-sRatt-~ay-m~teage-feF 
tFavet-te-aAa-fFem-mea~eat-tFeatmeAt-at-tAe-Fate-set-ey-tAe--te§~stat~ve 
assemety--feF--state-em~teyees;-as-~Fev~aea-~A-NeFtA-Qaketa-beAt~Fy-beae 
seet~eA-64-96-99~--M~teage-m~st-ee-meas~Fea--fFem--e~ty--t~m~t--te--e~ty 
t~m~t~---fA--eFaeF-te-festeF-eff~e~eAey-aAa-te-aam~A~steF-tAe-~Fev~s~eAs 
ef-tA~S-F~te;-Ae-~aymeAt-feF-ffi~teage--may--ee--~a~a--wAeA--tAe--a~staAee 
tFavete8-~s-tess-tAaA~f~fty-m~tes-f89~47-k~temeteFs}-eAe-way;-~Atess-tAe 
tetat-m~teage-e~~ats-eF-eMeeeas-twe-A~AaFea-m~tes-f32±~87-k~temeteFs}-~A 
a-eateAaaF-meAtA~ 

tAe--NeFtR--9aketa-weFkeFs-ee~eAsat~eA-B~Fea~-sAatt-~ay-tAe-eests 
ef-AeeessaFy-teag~A§-aAa-~eF-a~em-wAeA-tAe-eta~maAt-m~st--ee--away--fFem 
Aeme--as--a-Fes~tt-ef-AeeessaFy-mea~eat-tFeatmeAt-at-tAe-Fate-set-ey-tAe 
te§~stat~ve-assemety-feF-state-e~teyees;-as-~Fev~aea--~A--NeFtR--Qaketa 
beAt~Fy---beae---seet~eA---44-98-94, except that reimbursement for 
out-of-state lodging may not exceed one hundred twenty-five percent of 
the allowance for in-state lodging. HeweveF;-tAe-e~Fea~-may-~ay-Ae-meFe 
tAaA-aet~at-eest-ef-meats-aAa-tea§~A§;-w~tA-Feee~~t-Fe~~~Fea Intracity 
mileage may not be reimbursed. 

History: Effective August 1, 1988; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 44-98-94;-64-96-99; 65-02-08, 66-95-97 65-05-28 

92-81-82-13. Merger, exchange, or transfer of business. 

1. Definitions. In this section: 

a. 11 Business entity 11 means any form of business organization 
including;---e~t---Aet---t~m~tea---te; proprietorships, 
partnerships, limited partnerships, cooperatives, and 
corporations. 

b. 11 Constituent business .. means aAy a business entity of 
which a surviving entity is composed.-
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c. nsurviving entity 11 means the business entity resulting 
from a merger, exchange, or transfer of business assets 
from one or more constituent businesses. 

2. Experience rating. The surviving BHS~Aess entity resulting 
from a merger, exchange, or transfer of business assets sRa++ 
Pe~a~A retains the highest experience rating of any 
constituent business entity merged, exchanged, or transferred. 
The bureau may;--~A--~ts--a~sePe~~eA; change the experience 
rating of the surviving entity. 

3. Compensation coverage. The bureau may transfer compensation 
coverage of any constituent business may;-at-tRe-a~sePet~eA-ef 
~Ae--BYPeaH;--ee--tPaAsfePPea to the surviving entity. AAy 
~Pem~Ym-HAeaPAea-eA-~Ae-se++eP~s-P~sk-mYst-ee--a~~+~ea--tewaPa 
~aymeAt---feP--iRe--tPaAsfePPea--eevePa§e~---lRe--eem~eAsat~eA 
eevePa§e-ef-a-eeAst~tHeAt-eHs~Aess-se+a-eP-iPaAsfePPea--w~tR~A 
tRPee-meAtRs-ef-tRe-+ast-aetHa+-~ayPe++-~eP~ea-eM~~Fat~eA-aate 
te-a-SHFV~V~A§-eAt~ty-may--ee--iFaAsfeFFea--te--iRe--SHFV~V~A§ 
eAt~ty~---lReA--tRe--~ayFe++--feF--iRe--tRFee-meAiR--teP-+ess~ 
~ayFe++-~eF~ea-w~++-ee-~FePatea-eA-tAe-eas~s-ef-tRe-maM~mHm-ef 
eAe-twe+f~R--ef--tRe--statHieFy--~ayFe++--ea~--~eF--meAiR--~eF 
e~+eyee-feF-tRe-~eF~ea-ef-t~me-~Ave+vea~--tf-tRe-sa+aFy--~a~a 
~s--+ess--tRaA--tRe--maM~mHm--ameHAt--ef--eAe-twe+ftR--ef--tRe 
statHteFy--~ayFe++--ea~--~eF--meAiR;--tRe---fHtt---ameHAt---~s 
Fe~ePtae+e;--eP--~f--aA--em~+eyee-eeasea-e~+eymeAt-aHF~A§-tRe 
iAFee-meAtR-~eF~ea;-tRe-gFess-~a~a-~s-te-ee-Fe~eF~ee-H~-te-tRe 
~ayFe++---ea~---estaa+~sRea--ey--statHte~ The bureau shall 
calculate premium based on actual taxable payroll for the 
period of time involved. The bureau may prorate the payroll 
cap based on one-twelfth of the statutory payroll cap per 
month per employee at the beginning of the period of time 
involved. 

History: Effective June 1, 1990; amended effective January 1, 1992i 
April 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-01 

92-91-92-16. Expiration date change. tf Upon the request of a 
riskholder Fe~Hests-a-eRaA§e-ef, the bureau may change the expiration 
date on the riskholder•s account;-tRe-fe++ew~A§-~FeeeaHFe-w~++-a~~+y~ 
and shall calculate premium based on actual taxable payroll for the 
period of time involved. The bureau may prorate the payroll w~++-ee 
~FeFatea cap based on a-eas~s-ef--tAe--max4mHm--ef one-twelfth of the 
statutory payroll cap per month per employee feF at the beginning of the 
period of time involved. tf-tRe-sataFy-~a~a-~s-+ess--tAaA--iRe--max~mHm 
ameHAt--ef--eAe-twe+ftR-ef-tRe-statHteFy-~ayFe++-ea~-~eF-meRtR;-tRe-fHtt 
ameHAt-4s-Fe~eFtaa+e~ 

History: Effective June 1, 1990; amended effective January 1, 1994i 
April 1, 1997. 
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General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-01 

92-91-92-18. Experience rating system. The following system is 
. established for the experience rating of risks of employers contributing 
to the fund: 

1. Definitions. In this section, unless the context otherwise 
requires: 

a. 11 Five-year losses 11 means the total sum of ratable losses 
accrued on claims occurring during the first five of the 
six years immediately preceding the premium year being 
rated. For payroll periods beginning between July 1, 
1994, and June 30, 1995, this term means the total sum of 
ratable losses accrued on claims occurring during the 
first four of the five years immediately preceding the 
payroll year being rated. 

b. 11 Five-year payrol1 11 means the total sum of limited payroll 
reported for the first five of the six years immediately 
preceding the premium year being rated. For payroll 
periods beginning between July 1, 1994, and June 30, 1995, 
tR~s-teFms the term means the total sum of limited payroll 
reported for the first four of the five years immediately 
preceding the payroll year being rated. 

c. "Five-year premium11 means the total sum of earned premium 
for the first five of the six years immediately preceding 
the premium year being rated. For payroll periods 
beginning between July 1, 1994, and June 30, 1995, this 
term means the total sum of earned premium for the first 
four of the five years immediately preceding the payroll 
year being rated. 

d. 11 Manual premium 11 means the actual premium, prior to any 
experience rating, for the premium year immediately 
preceding the premium year being rated for claims 
experience. 

2. Q~at~f~ee-aeee~Rts~ An employer•s account is not eligible for 
an experience rating until the account has completed three 
consecutive twelve-month payroll periods and has developed 
annual premium of one hundred twenty-five dollars or more, 
excluding optional coverages, on its last ·actual payroll 
report. Employer•s and volunteer coverages are not eligible 
for experience rating. 

3. For accounts with manual premium of less than twenty-five 
thousand dollars~l 
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a. The experience rating must be applied prior to the 
inception of each payroll year for all eligible employers' 
accounts. Ne--m4A4m~m-~Fem4~m-4s-et~§~s+e-faF-ex~eF~eRee 
Fat~A§~ Notwithstanding a calculated experience rate 
discount, an employer may not pay less than the minimum 
premium for the highest applicable classification rate. A 
claim is deemed to occur in the payroll year in which it 
is accepted by the bureau. 

b. eM~eF~eAee--Fate--a~sea~Rt--aF--S~F€RaF§e~ Percentage of 
, experience rate discount or surcharge is computed as 

follows: 

(1) Calculate the basic compensation allowance wR~eR-~s 
aeteFm4AeS by multiplying the five-year premium by 
forty percent. 

(2) Subtract the basic compensation allowance from the 
five-year losses. 

(3) Divide this difference by the basic compensation 
allowance to obtain the percentage difference. 

(4) Multiply thirty-five percent by the percentage 
difference asta4AeS-~ASeF-~aFa§Fa~R--3 to give the 
experience rate percentage to be applied in 
calculating the estimated premium for the current 
premium year. If this percentage is greater than 
zero, the account is subject to an experience rate 
surcharge in the amount of the calculated percentage. 
If this percentage is less than zero, the account is 
entitled to an experience rate discount in the amount 
of the absolute value of the percentage. 

c. Maximum percent of surcharge or discount. For payroll 
periods beginning prior to August 1, 1993, the maximum 
experience rating surcharge or discount may not exceed 
forty percent for all accounts. For payroll periods 
beginning between August 1, 1993, and June 30, 1994, the 
maximum experience rating surcharge or discount may not 
exceed thirty-five percent on an individual account with 
base premium of five thousand dollars to twenty-four 
thousand nine hundred ninety-nine dollars and ninety-nine 
cents, and thirty percent on an account with base premium 
of one hundred dollars to four thousand nine hundred 
ninety-nine dollars and ninety-nine cents. For payroll 
periods beginning after June 30, 1994, the maximum 
experience rating surcharge or discount may not exceed 
twenty percent on an account with base premium of five 
thousand dollars to twenty-four thousand nine hundred 
ninety-nine dollars and ninety-nine cents, and fifteen 
percent on an account with base premium of one hundred 

790 



twenty-five dollars to four thousand nine hundred 
ninety-nine dollars and ninety-nine cents. 

4. For accounts with manual premium of twenty-five thousand 
dollars or more~: 

a. The experience rating must be applied prior to the 
inception of each premium year for all eligible accounts. 
A claim is deemed to occur in the premium year in which 
the injury date occurs. 

b. The experience modification factor (EMF) to be applied to 
the current estimated portion of an ef--aA employer•s 
payroll report is computed as follows: 

(1) Calculate the actual primary losses (Ap), which 
consist of the sum of those five-year losses, 
comprising the first ten thousand dollars of each 
individual claim. 

(2) Calculate the actual excess losses (Ae), which 
consist of the sum of those five-year losses in 
excess of the first ten thousand dollars of losses of 
each individual claim. 

(3) Calculate the total expected losses (Et), which are· 
determined by adding the products of the actual 
payroll for each year of the five-year payroll times 
the class expected loss rate for each year. The 
class expected loss rates, taking into consideration 
the hazards and risks of various occupations, must be 
those contained in the most recent edition of the 
North Dakota workers compensation bureau summary of 
expected loss rates and information, which is hereby 
adopted by reference and incorporated within this 
subsection as though set out in full RePe~A. 

(4) Calculate the expected excess losses (Ee), which are 
determined by adding the products of the actual 
payroll for each year of the five-year payroll times 
the class expected excess loss rates. The class 
expected excess loss rates, taking into consideration 
the hazards and risks of various occupations, must be 
those contained in the most recent edition of the 
North Dakota workers compensation bureau summary of 
expected loss rates and information, which is hereby 
adopted by reference and incorporated within this 
subsection as though set out in full RePe~A. 

(5) Calculate the .. credibility factor .. (Z) which is the 
quotient of the total expected losses divided by the 
sum of the total expected losses plus one million 
dollars. 
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(6) The experience modification factor is then calculated 
as fallows: 

(a} Add the actual primary losses to the product of 
the actual excess losses times the credibility 
factor. 

(b) To this sum add the product of the expected 
excess losses times the difference between one 
dollar and the credibility factor. 

(c) To this sum add twenty thousand dollars. 

(d) Divide this total sum by the sum of the total 
expected losses plus twenty thousand dollars. 

The resulting quotient is the experience modification 
factor to be applied in calculating the estimated 
premium for the current payroll year. 

(7) The formula for the above-mentioned calculation is as 
fallows: 

Ap + (Z X Ae) + [(1.00 - Z} x Ee] + $20,000.00 
EMF = -------------------------------------------------

Et + $20,000.00 

History: Effective June 1, 1990; amended effective July 1, 1993; 
July 1, 1994; April 1, 1997. 
General Authority: NDCC 65-02-08, 65-04-17 
law Implemented: NDCC 65-04-01 

92-01-02-18.1. Application of discount to experience rate for 
employers establishing operations in this state. If an employer who is 
beginning operations in this state can prove that for similar operations 
in another jurisdiction the employer received an experience-rate based 
discount on workers• compensation premiums in that jurisdiction, the 
bureau may discount that employer•s premium in this state not to exceed 
a maximum discount of ten percent. The employer must be setting up a 
permanent operation and the di.scount must be part of an economic 
development package. The discount will be applied retrospectively after 
a successful year of participation within the bureau•s risk management 
program. Premium discounts for the employer•s second through fourth 
years of operation in this state will be retrospectively based on the 
employer•s most recent out-of-state experience rate and continued 
successful participation within the bureau•s risk management program. 
Premiums for the employer•s fifth year of operation in this state will 
be based on the applicable experience rating programs in this state. An 
employer who self-insured in another jurisdiction is not eligible for 
the discount. 

History: Effective April 1, 1997. 
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General Authority: NDCC 65-e2-08 
law Implemented: NDCC 65-e4-01, 65-e4-17 

92-81-82-21. Employee leasing arrangements. 

1. Definitions. As used in this section: 

a. "Client" means an entity leasing one or more employees 
from aRet~eP-eRt~ty a labor contractor. 

b. "Employee leasing arrangement" means aR--aFFaR§emeRt 
w~ePeey-aR-eRUty-I:IHHi!es a client uses the services of 
aRet~eP--eRt~ty a labor contractor to maintain all or some 
of its employees. Employee leasing arrangement does not 
include aPFaR§emeRts an arrangement to provide temporary 
employees. 

c. "Labor contractor" means an entity leasing one or more of 
its employees to another company. 

d. "Temporary employee 11 means an employee who is fi:IPRh~eel 
provided by a labor contractor to a client less than 
three-fourths of any three consecutive months. 

2. Coverage. For purposes of coverage under the Workers 
Compensation Act, a client leasing an employee from a labor 
contractor pursuant to an employee leasing agreement must be 
deemed the employer of the leased employee, and the bureau may 
require the client to provide wePkeF~s workers' compensation 
coverage for the leased employee;-w~eR-t~e-teaseel-em~leyee-~as 
eeeR--fi:IFR~SReel-ey-t~e-+aeeF-eeRtFaeteF-te-t~e-et~eRt-at-teast 
t~Fee-fe~:~Ft~s-ef--aRy--t~Fee--eeRsee~:~ttve--meRt~s~---A--leaseel 
e~leyee--se--em~+eyeet--~y--Ret-ee-eleemeet-a-te~eFaFy-wePkeF~ 
The labor contractor shall provide weFkeF~s workers' 
compensation coverage for temporary employees fi:IPR4s~eel 
provided to clients. 

3. Premium for leased employees - Client as policyholder. 

a. The client shall provide a complete payroll record of the 
employees aRel--weFkeFs leased to it from the labor 
contractor. Premium on s1:1eR that payroll must be based on 
the classifications and rates which would ~ave be applied 
if the employees aRel-weFkeFs leased to the client ~ael-eeeR 
~direct employees of the client. 

b. If the client does not supply the payroll records of the 
employees aRel--weFkeFs leased to it from the labor 
contractor, one hundred percent of the fl:ltt employee 
leasing arrangement price must be established as the 
payroll of the employees aRel-weFkePs leased to the client. 
The premium must be charged on that amount as payroll. 

793 



c. If an experience modification has been established for the 
client, s~eR that experience modification must be applied 
to the premium developed for the leased employees aRe 
wePkePs. 

History: Effective July 1, 1991; amended effective January 1, 1992i 
April 1, 1997. 
General Authority: NDCC 65-02-08, 65-04-17 
law Implemented: NDCC 65-04-17 

92-91-92-23.1. Payment by credit card. The bureau, in its sole 
discretion, may accept payment by credit card for premiums, penalties, 
interest, reimbursements, or any other payment that is due the bureau. 
lRe-e~Pea~-sRatt-s~PeRaP§e-~Re-~aymeR~-feP-aRy-ePea~~-eaPa-fees-~Re~PPea 
ey-~Re-B~Fea~-as-a-FeS~t~-ef-~Ae-~aymeR~~ 

History: Effective January 1, 1996; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 54-06-08.2 

92-91-92-24. Rehabilitation services. 

1. When an employment opportunity suited to an employee•s 
ea~ea~~eRat education, experience, and marketable skills is 
identified within thirty-five miles [56.33 kilometers] from 
the employee•s home, the appropriate priority option must be 
identified as return to related occupation in the local job 
pool under subdivision e of subsection 4 of North Dakota 
Century Code section 65-05.1-01, and relocation expense under 
subsection 3 of North Dakota Century Code section 65-05.1-06.1 
may not be paid. 

2. The bureau may make-aR award ef services to move an employee•s 
household ~e--~Re--teeate where the employee has actually 
located work under subdivision f of subsection 2 of North 
Dakota Century Code section 65-05.1-06.1 only when the 
employee identifies the job he will perform, his employer, and 
his destination. A relocation award must be the actual cost 
of moving the household to the location where work has been 
obtained. A minimum of two bids detailing the costs of 
relocation must be submitted to the bureau for Pev~ew-aRa 
approval prior to incurring the cost. The Peteea~~eR--awaPa 
m~s~--atse--~Ret~ae bureau shall pay per diem expenses, as set 
forth under subsection 2 of North Dakota Century Code section 
65-05-28, for the employee only. Ne-~eP-a~em-ex~eRses-may-ee 
~a~a-feF-~Re-em~teyeels--fam~tY~ Reimbursement for mileage 
expenses may not be paid for more than one motor vehicle. 

3. When the rehabilitation award is short-term or long-term 
training, the awaPa-m~s~-~Ret~ae bureau shall pay the actual 
cost of books, tuition, and school supplies wR~eR-aPe required 
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by the school. The school must provide documentation of the 
costs necessary for completion of the program in which the 
employee is enrolled~ Reimbursable school costs may not 
exceed those charged to other students participating in the 
same program. The award for school supplies may not exceed 
twenty-five dollars per quarter or thirty dollars per semester 
unless the employee obtains prior approval of the bureau ~~sA 
!2,}! showing that s~eR the expenses are reasonable and 
necessary. A rehabilitation award for short-term or long-term 
training may include tutoring assistance to tRese employees 
who require s~eR--seFv~ees tutoring to maintain a passing 
grade. Payment of tutoring services will eAty be authorized 
when these services are not available as part of the training 
program. The award for tutoring services may not exceed the 
usual and customary rate established by the school. A 
FeRaB~t~tat~SA--awaFa-feF-SRSFt-teFffi-SF-tSA§·teFffi-tFa~A~R§-MaY 
~Ret~ae-aA-eM~eRse Expenses such as association dues or a 
s~eseF~~t~eR subscriptions may be reimbursed only if that 
expense is a course requirement. 

4. An award for short-term or long-term training which includes 
an additional twenty-five percent +est-Uffie wage-loss 
allowance to maintain two domiciles as provided in 
subdivision b of subsection 2 of North Dakota Century Code 
section 65-05.1-06.1 may continue only a~F~R§-tRe-t~ffie while 
the employee is actually enrolled or participating in the 
training program, and is actually maintaining two domiciles. 

5. An employee who is required to be in attendance at a training 
facility for at least three days a week is determined to be 
attending on a daily basis for purposes of determining 
eligibility for the twenty-five percent second domicile 
allowance. 

6. An award of a specified number of weeks of training 
eeAteffi~tates-tRat means training must be completed during the 
specified period of weeks, and rehabilitation benefits may be 
paid only for the specified number of weeks of training. 

History: Effective November 1, 1991; amended effective January 1, 19961 
April 1. 1997. . 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-05.1 

92-91-82-25. Permanent impairment disputes. A dispute as to the 
percentage of an employee's permanent impairment must be resolved in 
accordance with this section. 

1. Definitions. In this section: 

a. "Dispute" means an employee has reached maximum medical 
improvement in connection with a work i~jury;---tRe 
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em~+eyee~s--eeeteP--I=Ias--f~+ee-w~tl=l-tl=le-e~Pea~-a-Pe~ePt-af 
tl=!e--Pat~Ag--ef and has been evaluated for permanent 
impairment ef-f~AeUeA;-aAe-tl=le-e~Pea~-faHs-eP-Pefl::lses-te 
awaPe-~ePmaAeAt-~m~a~PmeAt-eeAef~ts-easee-~::~~eA-tl=lat-Pe~ept 
w~ti=I~A--ti=I~Pty-eays-ef-Peee~~t-ef-tl=le-Pe~ePt, and there is 
a disagreement arising from the evaluation that affects 
the amount of the award. 

b. 11 Maximum medical improvement 11 means the level of recovery 
at which further recovery from;-eP-+ast~A§-~ffi~PevemeAt-te; 
an injury or disease eaA-Ae-+eAgeP-PeaseAae+y-ee is not 
anticipated based on reasonable medical probability and 
tl=le clinical findings;--eetePm~Aee over a period of time 
ti::ISI::Ia++y-twe+ve-meAtl=ls~ indicate the medical condition is 
stable aAe-we++-estae+~sl=lee. 

c. 11Medical specialists 11 means those medical professionals 
who have had instruction in the use of the American 
medical association's 11 Guides to the Evaluation of 
Permanent Impairment 11 relating to the evaluation of 
permanent impairment, agree to have their names listed by 
the bureau as medical specialists, and who are: 

(1) Licensed chiropractors who are board-certified 
chiropractic orthopedists t8~~+emates-ef-tl=le-AmeP~eaA 
eeaPe-ef-eR~Pe~paet~e-ePtl=le~ee~sts~. 

(2) Licensed physicians who are board-certified medical 
specialists. 

t3~--b~eeAsee----~l=lys~ea+----tl=lePa~~sts----aAe----+~eeAsee 
eee~~at~eAa+-tl=lePa~~sts;-wl=le--may--eeAel::let--PaAge--ef 
met~eA---aAe---stPeAgtl=l--test~A§--I::IASeP--tl=le--geAePat 
e~Peet4eA-ef-a--+4eeAsee--~l=lys4e4aA~---ll=le--~l=lys4e~aA 
m~st--Pev4ew-tl=le-Pes~::~+ts-ef-tl=le-test4Ag-aAe-Pe~ePt-te 
tl=le-e~::~pea~-tl=le--Pat4Ag--ef--~ePmaAeAt--4~a~PmeAt--as 
Pe~~4Pee--ey-NePtl=l-9aketa-GeAti::IPy-Geee-el=la~teP-e§-Q§~ 

d. 11 Potenti ally eligible for an impairment award 11 means the 
medical evidence in the claim file indicates an injured 
employee has reached maximum medical improvement and has a 
significant permanent impairment caused by the work 
injury. 

2. AA--em~+eyee--4s-eAt~t+ee-te-~aymeAt-ef-attePAey-fees-~~PSI::IaAt 
te-NePtl=l-9aketa-GeAti::IPY-Geee-seet~eA--e§-Q2-Q8--~A--eeAAeet~eA 
w4tl=l--~ePmaAeAt-~~a~PmeAt-eeAef~ts-~f;-afteP-tl=le-em~+eyee-l=las 
Peael=lee-maMtml::lm-mee~ea+--~m~PevemeAt;--tl=le--ei::IPea~--~ss~es--aA 
aaffi~A~StPat~ve--ePSeP-PeSI::IE~A§-eP-SeAytA§-~ePffiaAeAt·t~a~PmeAt 
eeAef~ts-eP-tl=!e-BI::IPea~-fa~tS-eP--Pefl::lses--te--~SSI::Ie--aA--8PSeP 
w~ti=I4A--AtAety--eays--ef--tl=le-eate-a-Pe~ePt-4s-Peee~vea-ey-tl=le 
e~Pea~::~-wl=l4el=l--meets--a++--tl=le--Pe~~~PemeAts--ef--NePtl=l--9aketa 
GeA~~Py--Geae--seet~eA--eS-Q§-12--aAe--tl=l~s--seet4eA~--AfteP-a 
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fe~a+-eFaeF--Ras--eeeA--~ss~ea--ey--tRe--e~Fea~;--~aYffieAt--ef 
atteFAeysl--fees--~s--§eveFAea--ey--NeFtR--9aketa-~eAt~Fy-~eae 
seet~eAs-6S-Q2-Q8-aAa-6S-iQ-Q3~ 

3~--A++--~e~aAeAt--~m~a~FffieAt--Fe~eFts--m~st--ee--f~+ea--eA-fe~s 
a~~Fevea-ey-tRe-e~Fea~~ 

4~--Att-Fat~A§s-ef-~e~aAeAt-~m~a~~eAt-m~st-ee-~A-aeeeFaaAee-w~tR 
tRe-staAaaFas-feF-tRe-eva+~at~eA-ef--~e~aAeAt--~m~a~FffieAt--as 
~~e+~sRea--~A--tRe--+atest--ea~t~eA--ef--tRe--AmeF~eaA-mea~ea+ 
assee~at~eAls--llG~~aes--te---tRe---~va+~at~eA---ef---Pe~aAeRt 
tm~a~~eAtll;--~Atess--~FeveA-etReFW~se-ey-e+eaF-aAa-eeAv~Ae~R§ 
ffiea~ea+-ev~aeRee~--AAy-Fat~A§-ef-~m~a~FmeAt-Aet-easea--eA--tRe 

. AmeF~eaA--mea~ea+--assee~at~eAls--llG~~aes-te-tRe-~va+~at~eA-ef 
PeFmaAeAt-t~a~FffieAtll-m~st-~Aet~ae-a-statemeAt-eM~ta~A~R§--wRy 
tRese-staAaaFas-weFe-Aet-~sea-aAa-aA-eM~taAat~eA-ef-tRe-metRea 
~sea--te--eva+~ate--~m~a~FmeAt;--ateA§--w~tR--a--ee~y--ef--tRe 
staAaaFas--eF--§~~aet~Aes;--eF--eetR;--fe++ewea--~R-Fat~A§-tRe 
~m~a~~eRt~---tRe--95M--ttt-R--m~st--ee---~sea---te---a~a§Rese 
~syeR~atF~e--eF--meRta+--eeRa~t~eRs-aRa-te-ass~st-~R-Fat~R§-ef 
~~a~FmeRts-ef-tRese--eeRa~t~eRs~ All permanent impairment 
reports must include the opinion of the ~Rys~e~aR--eF 
eR~Fe~FaeteF doctor on the cause of the impairment and must 
contain an apportionment if the impairment is caused by both 
work and nonwork-related injuries or conditions. 

5~--AR--e~teyee--~S--Ret--eRt~ttea--te--aR--awaFa--feF--~eFmaReRt 
~m~a~FmeRt-~Rt~+-afteF-tRe--e~+eyee--~s--at--maM~m~m--mea~ea+ 
~m~FevemeAt~---~~eR--Feee~~t--ef--a-Fe~eFt-fFem-tRe-e~+eyeels 
aeeteF-~Ra~eat~R§-tRe-e~teyee--RaS--FeaeRea--maM~m~m--mea~eat 
~~FevemeRt---aRa---ev~aeRee--tRe--e~+eyee--Ras--a--~eFmaReRt 
~m~a~FmeRt-as-a-Fes~+t-ef-tRe-weFk-~Rj~Fy;--tRe--e~Fea~--sRatt 
seRa--a--feFm--te--tRe--e~+eyee--eR--wR~eR-tRe-e~+eyee-sRatt 
~aeRt~fy-a++-eeay-~aFts-tRe-em~+eyee-ee+~eves-aFe--~eFmaReRtty 
~m~a~Fea--a~e--te-tRe-weFk-~Rj~Fy~--tRe-e~+eyee-m~st-ee~+ete 
tRe-fe~-aRa-Fet~FR-~t-te-tRe-B~Fea~~--tRe-B~Fea~--sRatt--tReR 
feFWaFa--tRe--Fe~eFt-te-tRe-e~+eyeels-aeeteF-aRa-~RstF~et-tRe 
aeeteF-te-eMam~Re-tRe-e~teyee-aRa-Fe~eFt-te--tRe--B~Fea~--aRy 
Fat~R§--ef--~~a~FmeRt--ef--f~Ret~eR--Fes~+t~R§--fFem-tRe-weFk 
~Rj~Fy~ 

6~--tf--tRe--e~+eyeels--aeeteF--fa~+s--eF--Fef~ses--te--aeteFm~Re 
~eFmaReRt-~~a~FmeRt-aRa-s~em~t-a--Fe~eFt--te--tRe--e~Fea~--as 
Fe~~~Fea--ey--NeFtR--9aketa--~eRt~Fy-~eae-seet~eR-65-QS-i2-aRa 
tR~s-seet~eR;-tRe-e~Fea~-sRat+-seRea~+e-aR-eva+~at~eR-w~tR--aR 
a~~Fe~F~ate--mea~ea+-s~ee~a+~st;-wRe-sRat+-s~em~t-tRe-Fe~~~Fea 
Fe~eFt~ 

7~ 3. The bureau shall establish a list eF-t~sts of a++ medical 
specialists within the state. The bureau may;--~R---~ts 
S~SEFet~8R; include in the list 8F-t~StS medical specialists 
from other states if there is an insufficient number of 
specialists in a particular specialty within the state who 
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8~ 4. 

9~ 5. 

agree to be listed. In the event of a dispute, the bureau 
shall furnish the list eF-tts~s of appropriate specialists to 
the employee. The bureau and the employee, if they cannot 
agree on se+ee~teR-ef an independent medical specialist, shall 
choose a specialist by striking names fFe~--~Re--a~~Fe~Fta~e 
t4s~--eF--t4s~s of medical specialists from the appropriate 
specialty until a name is chosen. 

fA--~Re--eveA~--ef If there is a dispute involving an employee 
who resides outside of North Dakota, the bureau sRatt-Rave-~Re 
se+e--atseFe~4eA--~e-ae~e~4Ae-wRe~ReF-4t-w4tt may require the 
employee to return to this state for an independent 
evaluation. If the bureau approves an independent evaluation 
in another state, the bureau and the employee, if they cannot 
agree on a specialist, shall choose a specialist by striking 
names from a list of approved weFkeFs~--ee~~eAsa~teR medical 
specialists in the other state, if s~eR a list is available, 
or from some comparable list of appropriate medical 
specialists in that state. 

Upon Feee4~~-ef receiving a permanent impairment rating report_ 
from the e~~+eyee~s doctor;-tf-~ReFe-ts-Re-ats~~te;-eF;-tA-tRe 
eveA~--ef--a--ats~~~e;--~~eA--Feeet~t--ef--a~-Fe~eF~--fFe~-tRe 
tRae~eRaeRt-~eatea+-s~eetatts~; the bureau shall audit the 
report and shall issue an order awarding or denying permanent 
impairment benefits. 

History: Effective November 1, 1991; amended effective January 1, 1996i 
April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-95-±2; 65-05-12.2 

92-91-92-26. Binding arbitration. Binding arbitration ~~Fs~aR~ 
~e under North Dakota Century Code section 65-02-15 is governed by this 
section. 

1. A--Fe~~es~-feF-BtAStR§-aFst~Fa~teR-~ay-ee-fttea-w4~R-~Ae-NeFiR 
9ake~a-weFkeFs-ee~~eRsatteR-e~Fea~-ey-aR-a§§F4evea-e~+eyee-eF 
e~~teyeF--Re--ta~eF--~RaR--iR4F~y--aays--af~eF--Re~4ee--ef--aR 
aa~tRtS~Faitve-eFaeF-Aas--eeeR--§tVeR--as--Fe~~tFea--ey--NeF~A 
eaketa-GeRi~Fy-Seae-see~teR-28-32-±3-aRa-4R-tte~-ef-a-~etttteR 
feF-FeeeRstaeFatteR-eF-FeAeaF4R§-eF-aR-a~~eat--f4tea--~~Fs~aR~ 
te--NeF~R--Baketa-SeR~~Fy-Seae-eRa~teF-28-32~--+Re-Fe~~es~-feF 
e4RatR§-aF84tFa~4eR-~~st-se-4R--wF4~tR§--aAa--~~s~--4Aet~ae--a 
s~ate~Rt--ef--tRe--s~ee4f4e--§FS~Ras--~~eA--wR4eR--Fet4ef--4s 
Fe~~es~ea~---AR--a§§Ftevea--e~teyee--4s--aR--e~teyee---wRese 
seReft~S--Aave-eeeR-Fea~eea-eF-aeRtea-sy-fe~t-aa~tRtSiFai4ve 
eFaeF-4ss~ea-4R-aeeeFaaRee--w4tA--NeFiA--9ake~a--SeAi~Fy--Seae 
seeiteA-28-32-±3~ 

2~--AA--e~+eyee--4s--Aei-eAt4t+ea-~e-aA-aFe4tFat4eR-~Feeeea4R§-tA 
eases-4A-wA4eA-~Re-e~+eyee--seeks--a--t~~~--s~~--4A--t4e~--ef 
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~etea+--eM~eRses--eF--etsa8tttty--8eReftts-~ReeF-NeFtR-8aketa 
beRt~Fy-beee-seetteR-66-96-26;-eF--tR--eases--wReFe--tReFe--ts 
StS~~te--EeReeFRtR§--meetEat--EaFe;--Feset~tteR--ef--WRtER--tS 
geveFRee-ey-ets~~te-Fese+~tteR-~Feeee~Fes-~ReeF--NeFtR--Saketa 
beRt~Fy--beSe--seEtteR--66-92-29;--eF-tR-aRy-Ease-tR-WRtER-tRe 
e~+eyee--ts--Ret--Fes~eRste+e--feF--meetea+---ERaF§es---~ReeF 
s~eseetteR-4-ef-NeFtR-Saketa-beRt~Fy-beee-seetteR-66-96-97;-tR 
eases-wReFe-tRe--ame~Rt--tR--ets~~te--ts--gFeateF--tRaR--tRFee 
tRe~saRe--ee+taFs;--eF--tR--aRy--ease-wReFe-tRe-ets~~te-ts-tRe 
ee~eRsaet+tty-ef-a-meetea+-eeRettteR~ 

3~--AR--e~+eyeF--ts--Ret-eRttt+ee-te-aR-aFettFatteR-~FeeeeetR§-tR 
aRy-ets~~te-wReFe-aR-e~+eyee~s-e+atm-ts-Ret-ERaFgeae+e-te-tRe 
e~+eyeF~ 

4~ The bureau will contract with one or more 
arbitrators to provide arbitration services. 
arbitrators are individuals who: 

qualified 
Qualified 

a. Are members of the American arbitration association with 
experience in adjudicating workers' compensation matters; 
or 

b. Are qualified based upon substantial experience, training, 
education, fair judgment, independence, and neutrality. 
If the bureau contracts with more than one qualified 
arbitrator under this subsection, arbitrators will be 
placed on a register and selection will be sequential from 
the top name on the register on a rotating basis. 

s~ 2. One qualified arbitrator shall hear and decide a dispute. The 
arbitrator may be changed only by order of the arbitrator upon 
a showing of ftRaREtat-tRteFest;-~eFseRat-tRve+vemeRt;-eF good 
cause presented to the arbitrator by the requesting party 
wttRtR--ftfteeR at least fourteen days ef-tRe-eate-tRe-~aFttes 
aFe-Rettftee-ef-tRe-Rame-ef-tRe-aFettFateF before the hearing. 

6~--PFeReaFtR§--EeRfeFeRees--may--ee--Rete--~~eR--agFee~Rt-ef-tRe 
e~Fea~--aRe--a++--~aFttes~----HeweveF;---wFttteR---ftttR§---eF 
stt~~+atteR--ey--tRe--~aFttes--aRe--tRe--e~Fea~--sRa++--ee-tRe 
~FefeFFee-~tRee-feF-~FevtetR§-tRe--etReF--~aFttes--Rettee--ef 
wttResses-aRe-Rew-evteeRee~--~Re-tss~es-feF-Fese+~tteR-m~st-ee 
EeRftRee-te-tRese-tR-ets~~te--as--a--Fes~+t--ef--tRe--e~Fea~~s 
aemtRtStFattve-eFSeF-fFem-WRtER-aFBttFatteR-tS-Fe~~estee~--~Re 
fe++ewtR§-F~tes-a~~+y-te-faet+ttate-~FeReaFtR§-~Feeee~Fes~ 

a~--~Re-Fe~~esttR§-~aFty-sRa++-ft+e-wttR-tRe-e~Fea~;-aRe-seFve 
~~eR-tRe-ReRFe~~esttR§-~aFty-ey-Fe§~taF--matt;--a--wFttteR 
state~Rt-teeRttfytR§~ 

{1}--A-geReFa+-statemeRt-ef-tRe-tss~es-tR-ets~~te~ 
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t2~--+Re--Aames--aAe--aaaFesses-ef-w~tAesses-te-ee-ea++ea; 
aAa-wRetAeF-tAe-w~tAess-w~++-test~fy-at-tAe--ReaF~A§; 
eP-v~a-ae~es~t~eA~ 

t3~--Aae~t~eAa+---aee~meAtaFy---ev~aeAee---tRat---w4++--ee 
s~sm4ttea~ 

t4~--+Ae--Aat~Fe--ef--tAe-aee~meAts-tAat-aFe-Fe~~~Fea-fFem 
tAe-e+a4m-f4+e-eF-em~+eyeF--f~+e~---AA--ee5eet~eA--te 
~AtFee~et~eA--ef--aAy--~aFt-ef-tAe-e~Fea~~s-f~+e-4Ate 
ev~eeAee-m~st--ee--maee--~FteF--te--AeaF~A§;--eF--tAe 
ee5eet~eA-~s-eeemea-wa~vea~ 

t§~--WAetReF-tRe-~aFty-aemaAas-te-eFess-eMaffi~Ae;-at-e~Fea~ 
eM~eAse;--tAe--veeat~eAa+--eM~eFt--wRe--s~em~ttea---a 
veeat~eAa+--~+aA--~AaeF--NeFtA--9aketa--GeRt~Fy--Geae 
seet~eA-6§-9§~±-92~±;-eF-mea~ea+-eM~eFts-Feta~Aee--ey 
tRe---e~Fea~---feF---tAe---~~P~ese--ef--~Fev~etA§--aA 
4Ree~eAaeRt-mea~ea+-e~~A~eR--aRa--Fe+4ea--eR--ey--tAe 
e~Fea~-te-Pef~te-tRe-e~+eyee~s-tFeat4Ag-eeeteF~ 

s~--±f--tAe--ReRFe~~esttA§-~aFty-tAteRSS-te-~aFttet~ate-tR-tRe 
ReaFtR§;-4t-m~st-a+se-f4+e-w4tA-tAe-e~Fea~;-aRa-seFve-~~eR 
tRe---Fe~~est4Rg---~aFty;---a--statemeRt--4aeRt4fy~R§·-aRy 
w4tResses-te-ee-ea++ea;-aAy-Aew-aee~meAtaFy-ev4eeAee--tAat 
w~++--ee--s~em4ttea;--aRa-wRetAeF-tAeFe-~s-aR-ee5eet4eR-te 
aRy-~aFt-ef-tRe-e+a~m-eF-e~+eyeF-ft+es~ 

e~--AfteF--Feee4~t--ef--wF4tteA-statemeRts-ef-tAe-~aFt4es;-tAe 
e~Fea~-sAa++-seFve-~~eR-tAe-~aFttes--a--wF4tteR--statemeRt 
~Ret~StR§t 

t±~--+Ae-s~ee~f4eat4eR-ef-~ss~e-eF-~ss~es~ 

t2~--+Ae--Aames-aAe-aaaFesses-ef-w4tResses-tAe-e~Fea~-wt++ 
ea++;-aAS-wAetAeF-tAe--w~tRess--w~++--a~~eaF--at--tRe 
ReaF~Rg-eF-vta-ae~esttteR~ 

t3~--Aaett~eRa+---aee~meAtaFy---ev~eeRee---tRat---w4++--ee 
s~em4ttea~ 

t4~--+Ae--Rat~Fe-ef-tRe-aee~meAts-tRat-tt-w~++-s~em~t-fFem 
tRe-e~+eyee-e+atm-ft+e;-eF-tRe-em~+eyeF-f~+e~ 

7~--AFe~tFat~eR--ReaF~R§s-m~st-ee-4A-aeeeFaaRee-wttR-tRe-fe++ew4Rg 
~Feeea~Fest 

3. The bureau shall send by regular mail an arbitration 
information form to a party requesting reconsideration 
requiring binding arbitration under North Dakota Century Code 
section 65-02-15 and to any other party to the claim. The 
requesting party shall submit a completed form to the bureau 
within thirty days of the date the form was mailed. A 
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nonrequesting party also may submit a completed form to the 
bureau within thirty days of the date the form was mailed. 
The bureau shall submit completed forms that were timely 
submitted to the arbitrator and shall request an arbitration 
hearing date. The arbitrator will notify the parties and the 
bureau of the time and place of the arbitration hearing. No 
pleadings other than the form are required. A court reporter 
is not required to take testimony. The parties and the bureau 
may appear without counsel. 

4. a. Witness fees and mileage sAa++-ee are paid by the party or 
bureau at whose ~AstaAee request the witness appears. The 
arbitrator may feF-geea-ea~se order the bureau, for good 
cause, to pay statutory witness fees and expenses for a 
party•s lay witness upon written application of a party. 
bests-te-tFaAseF~ee-a-wttAess!s-test~~eAy-~~st-ee-~a~a--ey 
tAe-~aFty-eF-B~Fea~-at-wAese-~AstaAee-tRe-wttAess-a~~eaFs~ 

b. tf--t~~e+y--ae~Aaea--ey--tAe--Fe~~est~Ag--~aFty;--aAa--tf 
Fe+evaAt-te-tAe-~ss~e-eF-~ss~es-te-ee-aeetaea;-tAe--e~Fea~ 
~~st-~ake-ava~+ae+e-feF-eFess-eMa~~Aat~eA;-at-~ts-eM~eAse; 
tAe-veeat~eAa+-eM~eFt--wAe--s~e~~ttea--a--veeat~eAa+--~+aA 
~AaeF--NeFtA-9aketa-beAt~Fy-beae-seet~eA-6S-95~l-Q2~l;-aAa 
~a~ea+-eM~eFts-Feta~Aea-ey-tAe-e~Fea~-feF-tAe-~~F~ese--ef 
~Fev~a~Ag--aA-~Aae~eAaeAt-~ea~ea+-e~~A~eA-aAa-Fe+~ea-eA-ey 
tAe-e~Fea~-te-Fef~te-tAe-e~~+eyee!s-tFeat~Ag-aeeteF~ 

e~--tAe-~aFt~es-aAa-tAe-e~Fea~-Aave-a-eeAt~A~~A§-ee+tgatteA-te 
a~se+ese-tAe-Aaffies-ef-w~tAesses-tAat-w~++-ee--ea++ea;--aAa 
te--~aeAt~fy--aaa~t~eAa+-aee~ffieAtaFy-ev~aeAee-tAat-w~++-ee 
s~e~~ttea~--tf-tAe-Fe~~est~Ag-~aFty-eF-tAe-e~Fea~-a~a--Aet 
~Fevtae--at--+east--teA-aays!-wFttteA-Aet~ee-tA-aavaAee-ef 
tAe--AeaF~A§;--tAe--aFe~tFateF--~~st--gFaAt--a--~et~eA--te 
~est~eAe--tAe--ReaF~Ag--at--tAe--~AstaAee-ef-tAe-aggF~evea 
~aFty-eF-e~Fea~;-eF-~y-eMe+~ae-s~eR-ev~aeAee-eF--w~tAess~ 
tA--tAe--eveAt--tRe--aFe~tFateF--a++ews-tRe-ev~aeAee-te-ee 
s~e~~ttea;-eF-tRe-w~tAess-te-test~fy;-tAe-etAeF--~aFty--eF 
tAe--e~Fea~-~ay-s~e~~t-Fee~tta+-aee~~Ats-eF-test~~eAy-Aet 
~Fev~e~s+y-a~se+esea;-e~t-~~st-~Fev~ae-aavaAee--Aet~ee--ef 
~ts-~AteAt-te-ae-se~ 

a~--test~~Ay--~ay--ee--~FeseAtea--te--tRe--aFettFateF--at-tRe 
aFe~tFat~eA--~Feeeea~Ag--eF--v~a--ae~es~t~eA---tFaAseF~~t~ 
Qe~es~t~eA--tFaAseF~~ts--~y--Aet-ee-aa~~ttea-~A+ess-~F~eF 
Aet~ee---ef---tRe---ae~esttteA---aAa----e~~eFt~Atty----feF 
eFess-eMa~~Aat~eA-was-~Fev~aea-te-aAy-~AteFestea-~aFty-aAa 
tRe-e~Fea~~ 

e~--tAe--~aFt~es--aAa-tAe-e~Fea~-~ay-wa~ve-eFa+-AeaF~A§-eefeFe 
tRe--aFe~tFateF;--aAa--st~~~+ate--te--s~e~~ssteA--te---tAe 
aFe~tFateF--easea--~~eA--BF~efs;-aee~~AtaFy-ev~aeAee;-aAa 
ae~esH~eAs~ 
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f~ The arbitration ~Peeeea~R§ hearing must be held in the 
Peg~eR county where the injury occurred or in the county 
where the requesting party resides;--eP;--~f. If the 
requesting party resides out of state, the arbitration 
hearing must be held in Bismarck, North Dakota. The 
location of the hearing may be changed by agreement of the 
participating parties and the bureau. Hearings may be 
conducted by tete~AeR~e conference call, and any witness 
may testify by tete~AeR~e conference call ~~eR-a§PeemeRt 
ef-tAe-~aPt~es-aAa--tAe--e~Pea~. Hearings Reea--Aet--ee 
Peeepaea;--e~t may be recorded ~~eR-~AstaAee-ef Qx any 
party or the bureau. tAe-~aPty-Pe~~est~A§--tAe--PeeePa~A§ 
~s--pes~eAs~e+e--feP-tAe-eest-ef-PeeePa~A§-tAe-AeaP~R§-aAa 
tAe-eest-ef-aAy-tPaRseP~~t~ 

§~--AfteP--tAe--~aPt~es--aRa--e~Pea~--Aave--eMeAaA§ea--wP~tteA 
ft+~A§;--eAtePea--a--~PeReaP~A§--stt~~+atteA;--eP--Ae+a--a 
~PeAeaP~A§--eeAfePeAee;-tAe-e~pea~-w~++-seAea~+e;-tAe-aate 
aAa-t4me-ef-ae~es4t~eAs-aAa-AeaP4A§~--+weAty-aays--aavaAee 
Aet4ee--ef-AeaP4Ag-4s-Pe~~4Pea;-~A+ess-tAe-~aPt4es-aAa-tRe 
B~Pea~-wa4ve-s~eA-Aet~ee~ 

A~--+Re--e~Pea~--sAa++--~Pev4ae-tAe-4Atepestea-~aPt4es-aAa-tAe 
aPe~tPateP-ee~~es-ef--tAe--Pe+evaAt--aee~meAtaPy--ev~aeRee 
fpem---tRe---e~Pea~~s---f~+e---t4Ae+~a~A§--aAy--ae~es~t~eA 
tPaAseP~~tst-at-+east-teA-aays-~P~eP--te--tAe--aP84tPat4eA 
ReaPtA§~---~~eA-a§PeemeAt;-eP-ePaep-ef-tRe-aPe4tPateP;-tRe 
ae~estt~eA-ef--aA--eM~ept--may--ee--takeA--afteP--tAe--+ay 
w4tAesses-test4fy-at-tRe-AeaP~A§~ 

4~--+Ae--e~+eyee--m~st--eeaP--tAe-e~PaeA-ef-~peef-as-~Pev4aea 
~AaeP-NePtA-9aketa-€eAt~Py--Geae--seet~eA--e§-91-±l~---+Ae 
e~+eyee--may--make-aA-~A4t4a+-e~eAtA§-statemeAt;-fe++ewea 
ey-tA~-e~+eyeP-aRS·B~Pea~~--+Re--e~+eyee--sRa++--~PeseAt 
4ts--ease;--eP--Pest--~~eA--tRe--PeeePa;--fe++ewea--ey-tAe 
em~+eyeP--aAa--e~Pea~~---Fe++ew~A§---s~em4ss4eA---ef---a++ 
ev4aeAee;--tRe--~aPt4es--may-make-a-e+es~A§-aP§~meAt~--+Ae 
e~+eyee-may--make--tRe--4A4t~a+--e+es~A§--statemeAt--w4tA 
Pee~tta+-afteP-tRe-e~+eyeP-aAa-e~Pea~-e+ese~ 

j~--9A+y--ev4aeAee-Pe+evaAt-aAa-mateP4a+-te-tRe-a~s~~te-may-ee 
Peee~vea~--+Re-aP84tPateP-4s-tAe-j~a§e--ef--tRe--Pe+evaAee 
aAa-mateP4a+4ty-ef-tAe-ev4aeAee-effePea;-aAa-eeAfePm4ty-te 
+ega+-P~+es-ef-ev~aeAee-4s-Aet-Pe~~4Pea~---+Re--aP84tPateP 
may-a4Peet-tRe-s~em4ss4eR-ef-aaa4t4eAa+-ev4aeAee-eP-BP4efs 
fe++ewtA§-tRe-ReaPtR§~ 

k~ c. Witnesses must be sworn as--Pe~~4Pea--ey--+aw. The 
arbitrator may subpoena witnesses or documents upon 
request of a party or the bureau. If the witness or 
documents are not forthcoming, the party, bureau, or 
arbitrator may seek an order of the district court to 
compel s~eA the documents to be submitted, or s~eR the 
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witness to testify as provided in subsection 7 of North 
Dakota Century Code section 28-32-09. 

,, 
,~ ' I 

< ·,•.· 

+~ d. The arbitrator maY announce a decision prior to adjourning 
the hearing. Following the close of the hearing, the 
arbitrator shall issue a written decision;-wA~eA-ffi~Si-ee 
set-faPtA-~R-f~Ra~R§s-ef-faet;--eeAe+~s~eAs--ef--+aw;--aAa 
ePaeP~--TAe-eee~s~eR-ffi~st-ee-easee-~~eA;-aRa-~A-aeeepaaRee 
w~tA;-a~~+~eae+e--s~estaRt~ve--+aw. The ePaeP--m~st--ee 
s~§Aea--ey--tAe arbitrator shall sign the decision and 
sePvee-~~eA serve it on all parties and the bureau by 
certified mail. 

m~ e. Any party or the bureau may request reconsideration upon 
written application filed with the arbitrator and served 
on the other party and the bureau within ten days of 
service of the arbitrator•s decision. The arbitrator may 
deny the request with eP-w~tAe~t explanation, issue an 
amended ePaeP decision, or order that the ~Peeeea~A§S 
hearing be reopened for submission of additional evidence 
or briefs. 

A~ f. There sAa++ may not be any discovery except by the consent 
of the parties and the bureau. 

e~ ~ 5Ae~+a If any party fa~+ fails to appear at a hearing 
after proper notice under s~ee~v~s~aA-§ subsection 3, the 
arbitrator shall proceed with the hearing and shall issue 
a decision based on the record and evidence adduced at the 
hearing and the party failing to appear sAa++-ee-eeemea-te 
Rave has waived the right to testify and to present other 
relevant evidence. 

8~·-tAe--e~Pea~--peta~Rs-eaRi~A~~A§-j~p~sa~et~aA-aveP-iAe-aee~s~eA 
ef-~Ae-aPe~tPa~eP;--~~Ps~aR~--~e--NeP~A--9ake~a--GeA~~Py--Geee 
seet~eA--6§-Q§-Q4~---TAe--a~PeetaP-ef-~Ae-e~Pea~-may-Pev~ew-aA 
aPe~tpa~~eR-aee~s~eA-~~eR-met~aA-af-aAy-~aP~y-aP--~Ae--e~Pea~~ 
TAe--met~aA--m~st--ee--~R--wP~~~R§-aAa-f~+ee-w~tA-tAe-a~PeetaP 
w~tA~A-tA~Pty-eays-ef-tAe-f~Aa+-eee~s~eA--ef--tAe--aPe~tPateP~ 
'fAe--met~aA--ffi~st--ee--aeeem~aR~ee-ey-s~ee~He-gPe~Aas-faP-tAe 
Pev~ew-aAa-m~st-ee-sePvee-~~eR-a++--~aPt~es--aAa--tAe--e~Pea~~ 
TAe--a~Pee~aP--w~++--s~ee~fy-wAetAeP-BP~efs-aPe-Pe~~~Pea~--TAe 
S~PeeteP-W~tt·t~m~t-eMePe~se--af--eaRt~A~~R§--j~p~sa~e~~eR--te 
PevePse-tAe-eee~s~aA-ef-aA-aPe~tPateP-te-~RstaRees-wAePet 

a~--TAe-aPe~~Pa~~eA-aee~s~aR-~s-eeAtPaPy-te-+awt-eP 

a~--TAe-ape~tPat~eR-aee~s~aA-Aas-Re-Pat~aAa+-eas~s~ 

TAe--a~PeeteP--may--Pef~se-te-eMePe~se-eaAt~R~~R§-j~P~se~et~eA 
w~tAa~t--eM~taRat~aA~---WAePe---tAe---a~peetaP---PevePses---aR 
aPe~tPat~aR--aee~s~aR;--tAe--a~PeeteP--w~++--~ss~e-f~Ra~A§s-af 
faet;-eeRe+~s~eRs-ef-+aw;-aRa-ePaeP~ 
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9~ 5. tAese-P~+es-gevePA-aAy-~et~t~eR-feP-aPe~tFat~eA-ffiaae-fe++ew~A§ 
~ss~aAee-ef-aA-aam~A~stpat~ve-ePaeP-afteP-A~g~st-±;-199§~ To 
determine whether the amount in dispute is Ae greater than 
three thousand dollars, the bureau shall deduct any amount 
awarded in connection with the issue in dispute fep from the 
.total amount allegedly due the injured worker. If the 
difference is three thousand dollars or less, the dispute over 
the amount allegedly due the injured worker is properly in the 
arbitration process. If ~t-~s-~RaetePm~Aea-wAat the ultimate 
amount ~s--wA~eA--~s--a++egea+y--a~e--tAe--~A3~Pea--wePkeP--~R 
Pe+at~eA--te--tAe--~ss~e in dispute is not certain and could 
exceed three thousand dollars, the dispute will be resolved 
through the administrative hearing process pursuant to North 
Dakota Century Code chapter 28-32. 

History: Effective November 1, 1991; amended effective January 1, 1994; 
January 1, 1996; April 1. 1997. 
General Authority: NDCC 28-32-05, 28-32-05.1, 65-02-08 
law Implemented: NDCC 65-02-15 

92-91-92-35. Determining medically stationary status. 

1. AR---~Aj~Pea---em~+eyee!s A claimant's condition must be 
determined to be medically stationary when the attending 
doctor or a preponderance of medical e~~A~eA-aee+aPes evidence 
indicates the em~+eyee claimant is either "medically 
stationary";---llmea~ea++y--stae+ell; or uses other language 
meaning the same thing. 

2. When there is a conflict in the medical opinions as-te-wRetAeP 
eP-Ret-aR-e~+eyee-~s-ffiea~ea++y-stat~eAaPy, more weight must 
be given to medical opinions that are based on the most 
accurate history, on the most objective findings, on sound 
medical principles, and Qn clear and concise reasoning. 

3. WReR--tAePe--~s-Aet-a-~Pe~eRaePaAee-ef-mea~ea+-e~~A~eA-stat~A§ 
aA-e~+eyee-~s-eP-~s-Aet-mea~ea++y-stat~eAaPy;-aefePeAee--m~st 
§eAePa++y--ee--g~veA--te--tRe-e~~R~eR-ef-tRe-atteAa~A§-aeeteP~ 
HeweveP;-~A-eases-~A-wA~eA When expert analysis is important, 
deference must be given to the opinion of the doctor with the 
greatest expertise in, and understanding of, the e~+eyee!s 
claimant's condition. 

4. tf--tAePe--~s-a-eeAft~et-as-te-tAe-aate-~~eA-wA~eA-aA-e~+eyee 
eeeame-mea~ea++y-stat~eAaPy;-tAe-fe++ew~A§--eeRa~t~eAs--gevePA 
tAe--aetePm~Aat~eA-ef-tAe-mea~ea++y-stat~eAaPy-aate~ The date 
aA-e~+eyee a claimant is medically stationary is the earliest 
date that a preponderance is established under this section. 
The date of the examination, not the date of the report, 
controls the medically stationary date. 
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5. A--eeAe~FPeRee-w~tA-aAetReF-aeeteF~s-Fe~eFt-~s-aA-a§FeemeRt-~A 
eveFy---~aFt~e~taF;---~Ret~a~Ag---tRe---mea~eatty---stat~eAaFy 
~m~Fess~eA--aAa--aate;·~~Atess-tAe-eeAe~FF~A§-aeeteF-eM~Fess+y 
states-te-tRe-eeAtFaFy~ 

6~--AR-em~+eyee-~s-mea~eat+y-stat~eAaFy-eA-tRe-aate-s~ee~f~ea-sy-a 
aeeteF~ When a specific date is not indicated but the medical 
opinion states the e~+eyee claimant is medically stationary, 
aA-em~+eyee the claimant is presumed medically stationary on 
the date of the last examination. 

History: Effective January 1, 1994; amended effective January 1, 1996i 
April 1. 1997. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
law Implemented: NDCC 65-02-20, 65-05-07 

92-81-92-38. Changes of doctors. 

1. All changes from one doctor to another must be approved by the 
bureau. Normally, changes will be allowed only after the 
em~+eyee claimant has been under the care of the attending 
doctor for sufficient time for the doctor to complete 
necessary ·diagnostic studies, establish an appropriate 
treatment regimen, and evaluate the efficacy of the 
therapeutic program. 

2. North Dakota Century Code section 65-05-28 governs choice of 
doctor. For purposes of this rule, the following are not 
considered changes of doctor by the em~+eyee claimant: 

a. Emergency services by a doctor; 

. b. Examinations at the request of the bureau; 

c. Consultations or referrals initiated by the attending 
doctor; 

d. Referrals to radiologists and pathologists for diagnostic 
studies; 

e. When e~+eyees claimants are required to change doctors to 
receive compensable medical services, palliative care or 
time loss authorization because their health care provider 
is no longer qualified as an attending doctor; or 

f. Changes of attending doctor required due to conditions 
beyond the e~+eyee~s claimant's control. This would 
include when the doctor terminates practice or leaves. the 
area. 

3. EMee~t--as--~Fev~aea--~AaeF--tR~s--s~sseet4eA;--Ae--FeaseRas+e 
Fe~~est-fep-a-eAaAge-w4++-se--aeA~ea~ The ~A&~Fea--e~+eyee 
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claimant must be advised when and why a change is denied. The 
bureau reserves the right to require aA-em~teyee a claimant to 
select another doctor or specialist for treatment ~AaeP-tAe 
fettSW~A§-ESAS~t~eAS: 

a. When more conveniently located doctors, qualified to 
provide the necessary treatment, are available; 

b. When the attending doctor fails to eee~ePate-~A-eesepvaAEe 
aAa-eem~+~aAEe observe or comply with the bureau•s rules; 

c. fA When, in a time loss eases-wAePe case, reasonable 
progress towards return to work is not shown; 

d. Gases--Pe~~~P~A§ When a claimant requires specialized 
treatment, which the attending doctor is not qualified to 
render, or which is outside the scope of the attending 
doctor•s license to practice; 

e. WAePe--tAe--e~Pea~--f~Aas--tAe--eAaAge--ef--aeeteP--te--ee 
a~~Pe~P~ate-aAa-Aas-Pe~~estea-tAe-em~teyee--te--eAaAge--~A 
aeeePaaAee--w~tA--tA~S--P~te;--tAe-e~Pea~-may-seteet-a-Aew 
atteAa~Ag-aeeteP-~f-tAe-em~teyee-~APeaseAaSty--Pef~ses--eP 
aetays-~A-SeteEt~A§-aAStAeP-atteAS~A§-SSEtePt-eP 

f~--fA--eases-wRePe When the attending doctor is not qualified 
to treat each of several accepted conditions. This does 
not preclude concurrent care where indicated as outlined 
in section 92-01-02-37. 

4. When the bureau finds the change of doctor to be appropriate 
and has requested the claimant to change under this rule, the 
bureau may select a new attending doctor if the claimant 
unreasonably refuses or delays in selecting another attending 
doctor. 

~ GRaAges--w~tt-ee-a~tAeP~iea-feP-tAe-fepege~A§-PeaseAs-eP-wAePe 
iRe The bureau in its discretion may authorize a change when 
it finds that a change is in the best interest of returning 
the ~A3~Pea-e~teyee claimant to a productive role in society. 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
law Implemented: NDCC 65-02-20, 65-05-07 

92-91-92-44. Special programs. 

±~ The bureau may fpem-t~me-te-t~me enter into special agreements 
for services provided by, or under the direction of, licensed 
providers authorized to bill the bureau. Special agreements 
are for services etAeP-tAaA-Pe~t~Ae-sePv~ees not covered under 
the fee schedule, and may include multidisciplinary or 
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interdisciplinary programs such as pain management, work 
hardening, and physical conditioning. 

2~ The bureau shall establish payment rates for special 
agreements, and may establish outcome criteria, measures of 
effectiveness, minimum staffing levels, certification 
requirements, special reporting requirements, and s~eR other 
criteria as-w~t+ to ensure ~R§~Fea-em~+eyees claimants receive 
good quality and effective services at a ~F~SeRt reasonable 
cost. 

3~--s~ee~a+--agFeemeRts--may-ee-~~FeRasea-at-tRe-a~seFet~eR-ef-tRe 
e~Fea~~ The bureau may terminate special programs upon thirty 
days• notice to the provider. 

History: Effective January 1, 1994; amended effective Apirl 1, 1997. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-81-82-45. Bureau responsibilities. 

1. ~Rese-F~tes-aRS-tRe-fee-seRea~+es-ae-Ret-Fe~~~Fe-tAe-e~Fea~-te 
~ay-a-eRaFge-feF-a-seFv~ee-tRat-~s-Ret-feF-tAe-tFeatmeRt-ef--a 
ee~eRsaete---~Rj~Fy---eF---a---eRaFge--tRat--~s--tAe--~F~maFy 
FeS~GRS~B~t~ty-ef-aRetAeF-~ayeF~ 

2~ Determinations of excessiveness and medical necessity are 
subject to a determination of the a~FeeteF bureau or tRe 
a~Feetep!s its representatives and must be determined by 
evaluating the charge and service according to the conditions 
of excessiveness and medical necessity as specified in the 
medical service rules. 

3~ 2. As soon as reasonably possible after receiving a bill the 
bureau shall Se-aRy-eF-att-ef-tRe-fettGW~R§: 

a. Pay the charge or any portion of the eAaFge bill that is 
not denied. 

. 
b. Deny all or a portion of a-eRaFge the bill on the basis 

that the injury is not compensable, or the service or 
charge is excessive or not medically necessary. 

c. Request specific additional information to determine 
whether the charge or service is excessive or not 
medically necessary or whether the condition is 
compensable. 

4~ 3. If a service is not included in the fee schedule and the 
charge is not otherwise excessive and is medically necessary 
the bureau shall evaluate the charge against the usual and 
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customary charges prevailing in the same geographic community 
for similar services. 

If the charge submitted is less than or equal 
prevailing and customary charges, the bureau shall 
charge in full. If the charge exceeds the usual and 
charges, the bureau shall pay an amount equal to the 
customary charge for similar services. 

to the 
pay the 

customary 
usual and 

The bureau shall provide written notification through a notice 
of nonpayment to the effi~+eyee claimant when the e~+eyee , 
claimant is personally responsible for the payment of a charge 
and to the provider through a remittance advice of denial of 
part or all of a charge, or to the provider for any request 
for additional information. Written notification must 
include: 

a. The basis for denial of all or part of a charge that the 
payer has determined is not for a compensable injury under 
North Dakota Century Code title 65. 

b. The basis for denial or reduction of each charge and the 
specific amounts being denied or reduced for each charge 
meeting the conditions of excessive charge. 

c. The basis for denial of each charge meeting the conditions 
of an excessive service. 

d. The basis for denial of each charge not meeting the 
conditions of medically necessary. 

e. A request for an appropriate record or the specific 
information requested to allow proper determination of the 
bi 11 , or both. 

7~ ~ Any payment made to a provider which is determined to be 
wholly or partially excessive or not medically necessary, 
according to the conditions prevailing at the time of payment, 
may be collected from the provider by the bureau in the amount 
that the reimbursement was excessive. 

a~ ~ If the bureau requests a special report as defined in section 
92-01-02-29, asking the health care provider or doctor to 
respond to specific questions regarding causation, 
aggravation, preexisting conditions, or to clarify complex 
conditions, or other issues not required to be included in 
standard reports, the bureau will pay a reasonable fee for 
responding to such requests. The health care provider or 
doctor should include in the special report the time involved 
in responding to such requests. Both time factors and 
complexity of the issues will be considered when determining 
the reasonableness of fees for such service. Such services 
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should be billed under current procedural terminology code 
99080 with a descriptor of "special report". 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
law Implemented: NDCC 65-02-20, 65-05-07 

92-Gl-62-46. Medical services disputes. 

1. Dispute resolution is mandated by these rules under North 
Dakota Century Code section 65-02-20 when an aggrieved party 
raises a bona fide dispute concerning the s~Fea~ls 
ae~eFm~Ra~~eA managed care vendor's recommendation that aR 
em~+eyee-~as-Feee~vea;-~s-Feee~v~A§;-eF-~5-~Fe~esea-~e-Feee~ve 
medical treatment for a compensable condition ~~a~ is 
excessive, inappropriate, ineffectual, or in violation of the 
medical rules regarding the performance of medical services. 
Dispute resolution is a+se mandated under these rules where 
the aggrieved party is an employer who disputes an award of 
medical services. 

2. The bona fide dispute must involve mea~ea+-seFv~ees-~Ret~S~R§ 
~~e-fe++ew~R§: 

a. Medical services performed by doctorst~ 

b. Ancillary services ~~a~--aFe prescribed by an attending 
doc tort~ 

c. ARy--seFv~ees Services that cannot be obtained without a 
doctor's prescriptiont~ 

d. t~ese-seFv~ees Services that qualify for review under this 
rule pursuant to section 92-01-02-30t~ 

e. Braces, splints, and physical restorative devices w~++-se 
Fev~ewea-~RaeF-~~e-~Fev~s~eRs-ef-~~~s--F~+e--eR+y--~f--~~e 
se+e--~ss~e-~s-w~e~~eF-~~e-~Fea~meA~s-aFe determined to be 
excessive, inappropriate, ineffectual, or in violation of 
the rules regarding the performance of medical servicest~ 

f. Re~~es~s-feF-~a++~a~~ve-eaFet-aRa 

§~ Denials or reductions in payment to ~~e-~ea+~~-eaFe a 
provider arising out of medical bill review or application 
of the bureau's fee schedules or medical service rules. 

3. An aggrieved party is aR-em~+eyee a claimant, an employer, or 
~ea+~~-eaFe ~provider who raises a bona fide dispute. 

4. t~e-s~Fea~-may-a~sm~ss-~~e-~e~~~~eR-feF-a~s~~~e-Fese+~~~eA;-a~ 
aRy-~~me-a~F~A§-~~e-~Feeeea~R§S;--~f--~~--f~Ras--~~eFe--~s--Re 
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aeAa-f~ae--a~s~~te~---tR--s~eA--ease--tAe-e~Fea~-W~tt-~SS~e-aR 
aa~~R~StFat~ve-eFaeF-aeRy~R§·a~~t~eat~eR-ef-tAese-F~tes-te-tAe 
a~s~~te~ 

S~·-tR-eFaep-te-sRew-a ~ bona fide dispute does not include: 

a. AR---e~+eyeF--~~?t--sRew--tRat--tRe--eRaF§es--affeet--tRe 
e~~+eyeF~s-~Fe~~~~-~a~eRt-te-tAe-e~Fea~~ 

e~·-AR-e~~+eyee-~~st-sAew-tAat-tAe-pea~et~eR-eF-aeR~a+-ef-eaFe 
w~++-ee+~§e-tAe-e~+eyee-te-~eFseRa++y-~ay-feF-tAe-seFv~ee 
te~§~;-a~~+~eat~eR-ef-tAe-fee-seRea~+es-Fea~e~R§-a-~a~eRt 
te-a-~Fev~aeF-~ay-Ret-ee-eeRtestea-ey-tAe-e~+eyee-eeea~se 
s~eseet~eR-4-ef-NeFtR-9aketa-GeRt~Fy-€eae-seet~eR-6S-9S-97 
aees-Ret-a++ew-tAe--~Fev~aeF--te--8~++--tRe--e~teyee--fep 
seFv~ees-FeRaeFea-te-tFeat-a-ee~~eRsae+e-~R;~FYt~ 

e~--ARy--~aFty--~~st-sAew-tAat-tRe-a~s~~te-eeReeFRs-a-~~est~eA 
ef-faet~--ARy 8 dispute that is solely a question of law 
~s--Ret--s~ejeet--te-e~Ra~R§-a~s~~te-Fese+~t~eR-~RaeF-tR~s 
seet~eR~---tR--s~eA--ease;--tAe--e~Fea~--sRa++--~ss~e---aR 
aa~~R~StFat~ve--eFaeF~---lAe--sete-Fe~ay-feF-aR-a§§F~evea 
~aFty-~s-a~~ea+-te-tAe-a~~Fe~F~ate-a~stF~et-ee~Ft~--A-faet 
AeaF~R§-~ay-Aet-ee-eeRa~etea-~R-s~eA-ease;-aeseRt-eFaeF-ef 
a-ee~Ft. 

ARy--~aFty--~~st--sAew-tAat-tRe 8 dispute aees-Ret-eeReeFR 
about the compensability of an entire condition te~§~;--aR 
e~+eyee--a++e§es--tAat--a~aeetes-was-tF~§§eFea-ey-~Aj~FY~ 
lAe--eeFFeet--~ss~e--~s--wAetReF---tAeFe---~s---a---ea~sa+ 
Fe+at~eRsA~~--eetweeR--~Aj~Fy-aAa-eeRa~t~eA~--±R-s~eA-ease 
tAe-e~~+eyee~s-Fe~eay-~s-feF-fe~a+--ReaF~A§--~RaeF--NeFtA 
9aketa--€eRt~Fy--€eae-eAa~teF-28-32-eF-B~Ra~R§-aPe~tFat~eR 
~RaeF-NeFtA-9aketa-€eRt~Fy-€eae-seet~eR-6S-92-±S-et-se~~t~ 
HeweveF;--tR~s--seet~eR-aees-Rei-~Fee+~ae-aeR~a+-ef-s~A§te 
~a~ea+-eAaF§es-as-~RFe+atea. 

c. A dispute about the compensability of a claim. 

6~--A-~et~t~eR-feF-B~Aa~R§-a~s~~te-Fese+~t~eR-stays-~a~Rt-ef-tRe 
Rea+tR-eaFe-~Fev~aeF~s-e~++s--~eRa~R§--f~Ra+--e~tee~--ef--tRe 
Fev~ews~ 

7~ 5. An aggrieved party must f~Fst exhaust the dispute resolution 
procedures of the managed care vendor ~F~eF-te before filing a 
request with the bureau for ~Rfe~a+-Fev~ew;-FeeeRs~aeFat~eR; 
ep-feF binding dispute resolution on any issue related to 
managed care services as-aef~Rea-ey-tAese-F~+es. The managed 
care vendor•s dispute resolution process must be completed 
within thirty days of receipt of the necessary information to 
process the request. The managed care vendor m~st--eFa++y 
shall notify the aggrieved party and the bureau orally of the 
results of the additional review and shall notify the bureau 
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in writing within seven days of completion of the additional 
review. 

8~--AfteF--tRe--a§§P~evea--~apty--eMAa~sts--tRe-a~s~~te-Pese+~t~eA 
~reeea~Pes-ef--tRe--maAagea--eaPe--veAaer;--tRe--e~Pea~--sRa++ 
~Aaeptake---aR·-~AfePma+--~Avest~gat~eA;--Pev~ew--tRe--mea~ea+ 
ev~aeAee;-~Ae+~a~Ag--aAy--Aew--ev~aeAee--tRe--aggP~evea--~aPty 
s~em~ts;-aAa-tRe-Peee~eAaat~eAs-ef-tRe-maAagea-eaPe-veAaeP~ 

9~ 6. 

tRe-e~Pea~-sRa++-~ss~e-aA-~AfePma+-aee~s~eA-w~tR~A-tR~Pty-aays 
afteP-Peee~v~Ag--wP~tteA--Aet~f~eat~eA--ef--tRe--maAa§ea--eaPe 
veAaeP~s--a4s~~te-Pese+~t4eA-Pes~+ts-aAa-sRa++-sePve-a-ee~y-ef 
tAe-4Aferma+-aee~s~eA-te-tRe-~art4es--ay--reg~+ar--ma++~---tAe 
~Afepma+---aee~s4eA---mijst---s~~Pt%e---tRe--reaseA--fer--tRe 
aetePffitAatteA;--e~t--Aeea--Aet--make--ftAStA§S·-ef--faet---aRS 
eeAe+~s4eAs--ef--+aw~---tf-tRe-aggr~evea-~arty-aees-Aet-f4+e-a 
ferma+-~et4t4eA-fer-e4Aa4Ag--a~s~~te--rese+~t4eA--~Aaer--tRese 
P~+es--w4tR4A-tA4Pty-aays-ef-4ss~aAee-ef-tRe-e~Pea~!s-4Aferma+ 
aeetStSA;-tRat-aeetsteA-~S-f~Aat;-S~Sjeet--eAty--te--Pee~eAtA§ 
~AaeP-NertR-Baketa-GeAt~Py-Seae-seetteA-65-95-94~ 

tAe If the aggrieved party sRa++-f4+e files a fePma+ petition 
for binding dispute resolution within thirty days of issuance 
of tRe--e~Pea~~s--~Aferma+--aee~s~eA~-+Ae-fePma+ managed care 
vendor•s dispute resolution recommendation, the petition fer 
e~Aa4Rg--84s~~te--rese+~t4eA must be in a form aRa-fePmat-as 
prescribed by the S~FeeteP bureau and must: 

a. Identify the e~+eyee!s claimant•s name, date of injury, 
and claim numbert~ 

e~--GePttfy--tRat--tRe-PetateaAess-ef-eA§StA§-tPeatmeRt-te-tRe 
werk-Pe+atea-4Rj~Py-4s-Ret-at-4ss~e-at--tRe--t4me--ef--tRe 
pe~~est;--eMee~t--tAat-aeR4a+-ef-s4Ag+e-mea4ea+-eRaPges-as 
~Are+atea-may-ae-aee4aea-~AaeP-tRese-Pij+est 

e~--s~ee4fy--tAe--tPeatmeAt--4R--~~est4eR--a+eAg-w4tA-tRe-t4me 
~eP4ea-ef-tRe-tPeatmeAt-4A-a4s~~te~--WAeA-tAe-tPeatmeAt-~s 
~Pe~esea;--tAe-Pe~~est~Ag-~aPty-sRa++-~Pev~ae-tRe-a~PeeteP 
w4tR-aee~meAtat~eA-ef-tRe-s~ee4f~e-tPeatmeAt-~+aA-~Pe~esea 
ey-tRe-atteAatA§-aeetePt 

a~ ~ Provide all relevant aAa--~ePt4AeAt medical information 
along with aAy medical documentation which indicates that 
the treatment in question conforms to accepted medical 
standards of caret~ 

e~ ~ Identify any actual or potential harm tAat-Ras-aefa++eA; 
er-mt§Rt-eefa++ to the em~+eyeet claimant. 

f~--tf--a~~+~eaa+e;--~Pev~ae--s~ee~f~e--eMa~+es--ef--Rew--tRe 
tPeatmeAt-ee~+~es-w4tR-tRe-mea4ea+-serv~ee-PYtest-aAa 
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§~ ~ Identify the specific relief sought. 

±9~ ~ S~m~taP+y;--feFma+ 8 petition for binding dispute resolution 
regarding denial or reductions ~A of fees must be filed within 
thirty days of the issuance of the managed care vendor•s 
dispute resolution recommendation, in a form aA~--feFmat--as 
prescribed by the ~~PeeteF bureau and must: 

a. Be--f~+e~--w~tA~R--tA~Fty-~ays-ef-~ss~aRee-ef-tAe-a~Fea~~s 
~RfeFma+-~ee~s~eRt 

a~ State specific code and ~ates date of service in disputet~ 

e~ b. State the grounds for questioning the disputed amountt~ 

~~ c. 

e~ d. 

State the Fe~~est--feF--eePFeet~eR-aR~ requested relieft 
aR~. 

Include specific documentation to support the review 
request, including copies of original health care 
financing administration bills, chart notes, remittance 
advice, aRy correspondence between the parties regarding 
the dispute, and any other documentation necessary to 
evaluate the dispute. 

The ~~FeeteF bureau shall review the formal petition for 
binding dispute resolution aR~-Ret~fy-tAe-a§§P~eve~--~aPty--ay 
Fe§~taF--ma~+--~f--a-aeAa-f~~e-~~s~~te-was-fe~R~-te-eM~st. ±f 
tAe-~~FeeteF-~etePm~Res-tAat-a-aeRa-f~~e-~~s~~te-eM~sts;-aR An 
informal investigation of the petition and evidence m~st will 
be conducted. lAe-~Rvest~§at~eR-may-~Aet~~e-Fe~~est--feF--aR~ 
Pev~ew--ef--~eFt~ReAt--me~~ea+--tPeatmeAt-aA~-~aymeRt-FeeeF~s; 
~AtePv~ews-w~tA-tAe-~aFt~es-te-tAe--~~s~~te;--eP--eeRs~+tat~eA 
w~tR--aA--a~~Pe~F~ate-Aea+tA-eaPe-~Pev~~eP-eP-eemm~ttee-ef-tAe 
~Pev~~eF~s-~eeFs~ 

lAe--a~Pea~--sAatl--aPPaR§e-a++-Pe+evaRt-aA~-~ePt~AeAt-me~~eal 
~AfeFmat~eR-~A-eAPeAete§~ea+-eF~eP;-w~tA-tRe-e+~est--~ee~meAts 
eR---te~;--aA~--A~ffiBepe~--~R--APaa~e--R~mePa+s--~R--tAe--+eweF 
F~§At-AaA~-eePReP-ef-eaeA-~a§e;-Be§~RA~R§-w~tA-tAe-~ee~meRt-ef 
tAe--eaF+~est--~ate~---lAe--~ee~meAts--m~st-Aave-aR-~A~eM-tAat 
~Ret~~es-tAe-~ee~meRt·R~maeFs;-~eseP~~t~eAs-ef-eaeA--~ee~meAt; 
a~tAeP;-R~meeP-ef-~a§es;-aR~-~ate-ef-tAe-~ee~meAt~--lAe-a~Fea~ 
sAa++-~Fev~~e-tAe-a§§F~eve~-~aFty-w~tA-a-ee~y-ef-tAe-~R~eM~ 

±f The bureau shall advise the parties if additional 
information is ReeessaPy;-tAe-~~FeeteP--sRa++--se--a~v~se--tAe 
~aFt~es~---~~eR--Feee~~t--ef--a-wP~tteR-Pe~~est-fep-a~~~t~eAat 
~RfePmat~eA;-tAe-~aFt~es-Aave-fe~PteeA-~ays-te-Pes~eR~ needed 
to make a decision. If tAe a party does not provide the 
information requested ay-tAe-~~FeeieP within fourteen days, 
the ~~FeeteP bureau may issue an order resolving or dismissing 
the dispute based on available information. 
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B~ 10. 

tf---~l=le---a§§P~evea--~aF~y--se+~eves--~l=la~--Fe+evaR~--mea~ea+ 
~RfBFma~~SR-RaS-RS~-seeR--~FSV~SeS;--~Re--~aF~y--sl=latt--e~~ReF 
~Pev~ae-~l=la~-~RfeFma~~eR;-eF-~aeR~~fy-~l=le-Fe~eF~-sy-aa~e;-Ra~e 
ef-~Fev~aeF;-aRa-aaaFess-se-~l=lat-~l=le--sHPeaH--~ay--es~a~R--~I=Ie 
~~ss~R§·-~ea~ea+--FeeeFa~---tf-tl=le-aggF~evea-~aF~y-sHsm~ts-Rew 
ev~aeRee;--~l=le---~aF~y---sl=la++---aFPaR§e---~Re---ev~aeRee---~R 
ei=IFeRe+eg~ea+--eFaeF;--w~tl=l--tl=le--e+aes~-aeeH~eRts-eR-~e~;-aAa 
RH~eFeS-~R-AFas~e-RHmeFatS-~R-~Re-teWeF-F~§A~-RaRa-eSFReP--ef 
eael=l-~a§e;-seg~RR~A§-w~tl=l-~l=le-aeeHmeRt-ef-tl=le-eaPt~es~-aa~e~ 

The a~Fee~eF bureau shall determine whether it is necessary to 
appoint ~a~ea+ health care providers to examine the records 
or e~+eyee the claimant. +l=le-a~Fee~eF-~y-ae~e~~Re If the 
bureau determines that peer review is not required, aRe the 
bureau shall enter a final administrative order based upon the 
investigation. 

±4~ 11. If the a~Fee~eF bureau determines it is necessary to appoint 
a~~Fe~F~a~e health care providers to review the case, the 
providers may: 

a. Examine the medical recordst-aRa~ 

b. tf-ReeessaFy;-~eFfeFm-aRy Perform reasonable and necessary 
medical tests, other than invasive tests, pursuant to 
North Dakota Century Code section 65-05-28. 

±s~ 12. +l=le--a~~Fe~F~a~e--l=lea+~l=l-eape-~Fev~aeFs-aFe-~l=lese-a~~e~R~ea-sy 
~l=le-a~Fee~eF-~Fev~aea-fHF~I=IeP-~I=Ia~+ 

Hi~ 13. 

a~ The a~pee~eF bureau may select a health care provider or 
convene a panel of health care providers to conduct ~l=le a 
review ~R--aeeeFaaRee--w~~~=~ under subsection 3 of North 
Dakota Century Code section 65-05-07t~ 

s~ When a doctor is selected to conduct a review, the doctor 
must be a practitioner of the healing art of the health 
care provider whose treatment is being reviewedt-aRa~ 

e~ When a panel of doctors is selected, at least one member 
of aAy~sHel=l the panel must be a practitioner of the 
healing art of the health care provider whose treatment is 
being reviewed. 

When an examination of aR·e~+eyee a claimant is necessary, 
the a~Fee~eF bureau shall inform the e~~+eyee claimant of the 
date, time, and location of the examination w~~l=l-ee~~es-te and 
also shall inform the attending doctor and the selected l=lea+~l=l 
eaFe providers, doctor, or panel members. The examination may 
include+ 

a~--A a review of all medical records and x-rays submitted; 
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s~--AR an interview and examination with the em~+eyee 
claimant; and 

e~--PePfepmaRee performance of any necessary tests, except 
invasive tests, laboratory studies, or x-rays. 

±7~ 14. If. without good cause, the e~+eyee claimant does not attend 
the examination, w4~Re~~-§eea-ea~se; the a4Pee~ep bureau may 
issue an order resolving or dismissing the dispute based on 
available information. 

±s~--WReR--aR--eMam4Ra~4eR--ef--aR--em~+eyee--eP--a--Pev4ew--ef-~Re 
em~+eyee~s-mea4ea+-PeeePas-4s-eeRa~e~ea;-~Re-aee~eP--eP--~aRet 
ef--aee~ePs--sRa++--ma4+--a--Pe~eP~-~e-tRe-a4PeeteP-4A-wP4t4R§ 
w4~R4R-f4ve-aays-ef-~Re-eMam4Aat4eA;-w4tR-ee~4es-ma4+ea-te-tRe 
e~+eyee-aRa-at~eAa4A§-aee~eP~--lRe-Pe~ePt-may-4Aet~aet 

s~--Past-mea4eat-R4stePyt 

e~--6~PPeA~-mea4ea+-~Pee+emt 

f~--Res~+~s-ef-aAy-~es~s-~epfePmeat 

§~--B4a§Aes4s-4aeA~4f4ea-ey-±69-9-eeae-ep-9£M-±±±-R-eeaet 

R~--WRe~ReP-tRe-em~+eyee-4s-mea4ea++y-stat4eRaPyt 

4~--WRetReP--e~PPeA~--~PeatmeA~--4s--eMeess4ve;-4Aa~~Pe~P4ate; 
4Reffee~~a+;-eP-4A-v4e+at4eR-ef-tRe-P~test-aAa 

j~--WRetReP--eP-Ae~-tRe-e~PPeA~-~PeatmeR~-sRe~+a-ee-eeA~4A~ee; 
mea4f4ea;-eP-tePm4Aa~ea~ 

±9~--ij~eA--eeAet~s4eA--ef--tRe-Pev4ew;-~Rese-~epfeFm4A§-~eeP-Pev4ew 
sRa++-4ss~e-a-s~mmaPy-ef-tRe-~eP~4AeA~-faets;-aRa-PeaseRs--fep 
~Re~-aee4s4eA--as--e~tt4Aee--4A--s~esee~4eA-±8~---lRe-e4Pee~eP 
Peta4As--eeAt4A~4A§--j~P4sa4e~4eR--~~Ps~aA~--te--NePtR--9aketa 
6eAt~Py--6eae--see~4eR--6S-96-94;--aRa--may-aff4Pm;-mea4fy;-eP 
PevePse-tRe-aee4s4eR-ef-tRese--~ePfePm4R§--~eeP--Pev4ew~---lRe 
e4PeeteP--SRatt--t4m4t--eMePe4se-ef-eeAt4A~4A§-j~p4sa4e~4eA-te 
PevePse-eP-mea4fy-~Re-aee4s4eA-ef-~Rese-~epfePm4A§-~eeP-Pev4ew 
~e-4AstaAees-4A-wR4eRt 

a~--lRe-~eeP-Pev4ew-eee4s4eA-4s-eeAtPaPy-te-+aw-e~-~Re-mea4ea+ 
sePv4ee-P~+est-eP 
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lRe--a~FeeteP--may--Fef~se-te-eMePe~se-eeAi~A~~A§-~~P~sa~et~eA 
w~tReut--eM~taAat~eA~---lRe--a~peeteP--sRa++--~ss~e--a---f~Aa+ 
aam~A~StPat~ve-ePaeP-~A-Pev~ewa9te-fePm-€8Aia~A~R§·f~RS~A§S-ef 
faet;-eeRe+~s~eRs-ef-+aw;-aRa-epaeP~---+Re--aee~s~eR--iAat--~s 
Pev~ewaa+e-ay-tAe-ee~Pts-~s-tAat-ef-tAe-a~PeeteP~ 

29~--AR--a~~ea+--ef--tAe--a~Peetepls--ePaeP--must--ae--takeR-te-tAe 
S~StP~et-eeYPt-s~ee~f~ea-~R-NePtA-9aketa-6eAtYPy-6eae--seet~eR 
6§-±9-9l~--+Ae-~Pev~s~eRs-ef-NePtA-9aketa-6eAtuPy-6eae-eAa~teP 
28-32-aPe-a~~+~eaa+e-te-§evePR-aRy--a~~ea+s;--eMee~t--tAat--~A 
aeeepaaAee--w~tA--NePtA--9aketa-6eRtuPy-6eae-seet~eA-6§-92-29; 
tAe-staRaaPa-ef-Pev~ew-~s-wRetAeP-tAePe-Ras-aeeA-aA--aause--ef 
a~sepet~eR--By--tAe--a~Peetep~--lAe-~Pev~s~eAs-ef-NePtA-9aketa 
6eRtuPy-6eae-eAa~teP-28-32-wA~eA-eeAf+~et-w~tA-tAese-Pu+es--ae 
Ret--a~~+y--ay--v~Ptue--ef--NePtR--9aketa-6eRt~Py-6eae-seet~eR 
6§-92-29~ 

21~--+Aese-Putes-§evePR-aAy-~RfeFma+-Pe~uest-eP-fePma+-~et~t~eA-feP 
mea~eat-SePv~ees-a~s~ute-PeSetYt~eA-maae-fett8W~A§--a--maAa§ea 
eaPe--PeeemmeAaat~eA--tAat-eeeuPs-eA-eP-afteP-JaAuaPy-1;-1994~ 
~R-ePaeP-te-fae~+~tate--uA~fePm~ty--ef--aee~s~eA;--aRa--s~eeay 
Pese+ut~eA--ef--a~s~ute;-tAese-Pu+es-w~++-a+se-§evePR-aAy-sueR 
~~a+~fy~A§--Pe~uest--maae--~P~eP--te---JaAuaPy-1;---1994;---ay 
st~~u+at~eA--ef--tAe--a§§P~evea-~aPty-aAa-tAe-auPeau;-~Pev~aea 
iAat-a~s~ute-Pese+ut~eA-Aaa-Aet-a+Peaay--takeA--~+aee--~R--aAy 
etAeP-~Peeeea~A§-Pe§aPa~A§-tAe-~ssue-~R-a~s~ute~ · 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08, 65-02-20 
Law Implemented: NDCC 65-02-20 

92-81-92-47. Providers performing peer review. 

1. In consultation with the workers compensation bureau•s health 
care advisory board, the a~PeeteP bureau shall establish and 
maintain a list of a~~Pe~P~ate doctors and health care 
providers or panel of health care providers and doctors, to 
review medical services disputes. 

2. Doctors and health care providers, and panels of doctors and 
health care providers, will be selected by the a~PeeteF 
bureau. To be eligible to receive reimbursement for treating 
~A~YPea-em~+eyees claimants. all North Dakota doctors and 
health care providers must be available for peer review upon 
the request of the a~PeeteP bureau. Hospitals are not subject 
to peer review; however, professional services provided by a 
health care provider in a hospital setting are subject to peer 
review. Peer review members may not include any NePtA-9aketa 
health care providers or doctors whose examination or 
treatment is the subject of the review, or any health care 
provider whose license is under suspension by the provider•s 
licensing board. 
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3. Doctors and health care providers performing peer review aAa 
a~~e~Atea-~~Fs~aAt-te-tR~s-F~le and acting pursuant to the 
authority of the a~FeeteF bureau are agents of the department. 
The findings of those performing peer review, all of the 
records and all communications to or before the reviewers are 
privileged and are not discoverable or admissible in any 
proceeding other than those under this chapter. 

4. Any person performing binding dispute resolution under these 
rules is immune from aAy civil liability pursuant to North 
Dakota Century Code section 65-82-28 se-leAg-as if that person 
acts in good faith, without malice, and not for improper 
personal enrichment. 

5. When aA--e~+eyee a claimant is required to attend an 
examination pursuant to section 92-81-82-46, the a~FeeteF 
bureau shall send notice of the examination to the effi~leyee 
claimant and all affected parties. The notice must inform all 
parties of the time, date, location, and purpose of the 
examination. 

6. Those performing peer review pursuant to this rule must be 
paid as follows: 

a. A--s~Ag+e The bureau shall pay a health care provider, 
other than a doctor, sRa+l-Fese~ve seventy-five dollars~ 
to be billed under North Dakota specific code BDR81, for 
record review and examination. In addition, the ~eFseA 
sRall--Feee~ve bureau will pay twenty-five dollars for the 
report te-tRe-a~FeeteF, to be billed under North Dakota 
specific code BDR82. +Rese-fees-a~~ly-te-eval~at~eAs-ey 
a++-s~A§le-RealtR-eaFe-~Fev~aeFs;-etReF-tRaA-aeeteFs~ If 
the bureau has requested a review by a panel of providers 2 
the bureau will pay the provider preparing the report 
twenty-five dollars for report preparation. The panel 
members shall bill under North Dakota specific code BDR85 
and the report must be billed under North Dakota specific 
code BDR86. 

b. A--s~Agle The bureau shall pay a doctor selected pursuant 
to section 92-81-82-46 to review records, review 
treatment, perform reasonable and appropriate tests, or 
examine the effi~leyee claimant, sRal+-Feee~ve one hundred 
fifty dollars per hour up to a maximum of four hours feF 
FeeeFa-Fev~ew-aAa-eMaffi~Aat~eA. +Re A doctor will also 
receive one hundred dollars for preparation and submission 
of the report. Billings for services by a single doctor 
must be billed under North Dakota specific code BDR83 for 
the examination and BDR84.for the report. Billings by a 
doctor selected to a panel must be billed under North 
Dakota specific code BDR87 for the examination and BDR88 
for the report of the panel. 
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c. HeattR--eaFe--~FevteeFs;-etReF-tRaR-eeeteFs;-seteetee-te-a 
~aRet-ef-FevteweFs-sRatt-eaeR-Feeetve-seveRty-ftve-eettaFs 
feF--FeeeFe--Fevtew--aRe-tRe-eMaffitRatteR~--lRe-ReattR-eaFe 
~FevteeF-wAe-~Fe~aFes-aRe-s~sffitts-tAe-Fe~eFt-sRatt-Feeetve 
aR-aeettteRat-tweRty-ftve-eettaFs~--BttttR§s-sy-eaeR-~aRet 
ffieffiBeF-seteetee-ffi~st-se-8ttte8-~ReeF-NeFtR-9aketa-s~eetfte 
eeee--B9R9§~---BttttRg-feF-tRe-~aRet-Fe~eFt-ffi~St-se-8ttte8 
~ReeF-NeFtR-9aketa-s~eetfte-eeee-B9R96~ 

a~--9eeteFS--Seteetee-te-seFve-eR-a-~aRet-ef-eeeteFS-te-Fevtew 
FeeeFes;--Fevtew---tFeatffieRt;---~eFfeFffi---FeaseRaste---aRe 
a~~Fe~Ftate--tests;--eF--eMaffitRe--tRe--effi~teyee-sRatt-eaeR 
Feeetve-eRe-A~ReFee-ftfty-eettaFs-~eF-Re~F-~~-te-a-ffiaMtffi~ffi 
ef--fe~F--Re~Fs--feF--FeeeFe--Fevtew-aRe-eMaffitRatteR~--lRe 
~aRet-ffieffiseF-wRe-~Fe~aFes-aRe--s~sffitts--tRe--~aRet--Fe~eFt 
sRatt--Feeetve--aR--aeettteRat--eRe--R~ReFee--eettaFs--feF 
~Fe~aFatteR-aRS-S~BffitSStBR-ef--tRe--Fe~eFt~---BttttR§S--By 
eaeR-eeeteF-seteetee-te-a-~aRet-ffi~st-se-stttee-~ReeF-NeFtR 
9aketa-s~eetfte-eeee-B9R97-feF-tRe-eMaffitRatteR--aRe--B9R98 
feF-tRe-Fe~eFt~ 

e~ Notwithstanding the provisions of this subsection, the 
etFeeteF bureau may tR-a-ee~teM-ease-Fe~~tFtRg--eMteRstve 
Fevtew preauthorize additional fees of up to two hundred 
dollars above the amounts specified in a complex case 
requiring extensive review. Billings for that additional 
amount must be billed under North Dakota specific code 
BDR89. 

7. The bureau shall pay costs related to record review, 
examinations, and reports pursuant to this rule sRatt-se--~ate 
sy--tAe--s~Fea~ and eRaFgee shall charge the costs to the 
appropriate claim file. If additional diagnostic tests are 
required, the costs for these tests ffi~st will be reimbursed tR 
aeeeFeaRee-wttR according to the North Dakota fee schedules. 
The bureau also shall atse pay the e~teyee claimant for 
travel wttAtR-tAe-~aFaffieteFs--ef according to North Dakota 
Century Code section 65-85-28. 

8. If aR--e~teyee the claimant fails to appear for a required 
examination under this section, without providing the doctor 
with at least twenty-four hours• notice, the bureau shall pay 
each selected doctor sRatt--Feeetve one hundred dollars. 
BttttRgs---feF Doctors shall bill cancellations in these 
circumstances ffi~st-se-8ttte8 under North Dakota specific code 
BDR18. 

H;story: Effective January 1, 1994; amended effective April 1, 1997. 
General Author;ty: NDCC 65-82-88, 65-82-28, 65-85-87 
Law Implemented: NDCC 65-82-28, 65-85-87 

92-81-82-48. Elements of f;l;ng. 
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1. For purposes of this section, tAe-fet+ew~A§-teFms-Rave-tRe 
meaA~A§S--§~veA unless the context e+eaFty---~Aa~eates---a 
a~ffeFeAt-meaA~A§ Otherwise requires: 

a. 11 Appropriate record 11 means a legible medical record or 
report from a provider, or any other relevant and material 
information, substantiating the type, nature, extent, and 
work-relatedness;-~f-aAy; of an injury, aAa which is 
adequate to verify the level, type, and extent of services 
provided. 

b. 11 BilP eF--lleHHA§!! means a provider•s statement of 
charges and services rendered for treatment of a 
work-related injury. 

c. 11 Bill review 11 means the review or audit of medical bills 
and any associated medical records by a contractor for the 
North Dakota workers compensation bureau and may include 
review for duplications, omissions, actual delivery of 
billed services and items, accuracy of charges and 
associated coding, and improper concurrent e~+t~A§ bills 
for services involving evaluation or treatment;-eF-eetR; 
of setA work-related and nonwork-related problems. 

d. .!!6+a~m--aJ'J9HeaUeAll--meaAs--tAe-weFkeF.!.s-e+a~m-feF-~A~I:IFY 
~5FN-2828t;-feFm-61~ 

e~--.!!~m.,+eyeF.!.s--FeJ'eFtll-meaAs-tAe-emJ9+eyeF.!.s-FeJ'eFt-ef-tA~I:IFY 
~5FN-13669t;-feFm-62~ 

f~--!!9eeteF.!.s-FeJ'eFt!!-meaAs-tRe-aeeteF.!.s-FeJ9eFt-ef-4A~I:IFy-~5FN 
l99lst;-feFm-63-eF-etReF-aJ9J9FSJ9Ftate-FeeeFa-tRat--4Aetl:laes 
tRe-4AfeFmat4eA-Fe~l:lestea-eA-feFJT~-63~ 

§~--llPFev4aeFll-4s-as-aef4Aea-4A-sl:leseet4eAs-l3-aAa-22-ef-NeFtR 
9aketa-6eAti:IFy-6eae-seet4eA-6§-91-92~ 

R~--.!!ReaJ9J'tteat~eAll--meaRs--weFkeF.!.s--Aet4ee--ef-FeaJ9J't4eat4eA 
~5FN-l6829t;-feFm-64;--eF--eeFFesJ'eRaeAee--s4§Aea--ey--tRe 
4A~I:IFea-eff1!9+eyee-Fe~l:lesttA§-aaa~t~eAa+-eeAef~ts~ 

h 11 Wage verification 11 means federal and state income tax 
returns; W-2 forms; daily, weekly, biweekly, semimonthly, 
or monthly employer payroll statements; and income 
statements prepared in accordance with generally accepted 
accounting practices. 

2. The elements of filing for an application for workers• 
compensation benefits are aeemea satisfied when the bureau has 
received tRe-fe++ewtA§-~tems: 

a. FeFm The Cl form completed and signed by the employee; 
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b. FeFm The C2 form completed and signed by the employer or 
the employer•s report is deemed admitted pursuant to North 
Dakota Century Code section 65-01-14; 

c. FeFm The C3 form or other appropriate record completed and 
signed by the provider; 

d. Wage verification as requested by the bureau, if 
disability benefits are claimed; and 

e. Appropriate records from the provider necessary to 
determine the type, nature, extent, and potential 
work-relatedness;-4f-aAy; of the injury or disability. 

3. The elements of filing for a reapplication are aeemea-te-ae 
satisfied when the bureau is in receipt of tRe--fe++ew4Ag 
4tems: 

a. FeFm The C4 form or other correspondence requesting 
benefits signed by the employee; 

b. Wage verification as requested by the bureau, if 
disability benefits are claimed; and 

c. Appropriate records from the provider. 

4. The elements of filing for payment of a medical bill are 
aeemea satisfied when a bill review is completed and after the 
bureau 4s-4A-Feee4~t-ef-tRe-fe++ew~Ag-~tems has received: 

a. A bill ep-a~++~A§ from the provider or employee; 

b. Appropriate records from the provider or employeef-aAa 

e~--A-8~++-Fev~ew-Ras-eeeA-ee~+etea. 

5. If the bureau requests additional mateP~a+ information from 
the employee ~A--ePaeP needed to process tRe---e+a4m ~ 
reapplication and the employee does not provide the 
information as-Pe~~estea, elements of filing are not aeemea 
satisfied until the employee provides the requested 
information as-Fe~~estea. 

History: Effective January 1, 1994; amended effective January 1, 1996i 
April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-02-08 

92-81-82-58. Other states' coverage. 
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1. 9ef~A~t~eRs~ The terms used in this section have the same 
meaning as in North Dakota Century Code title 65 and in North 
Dakota Administrative Code title 92, except: 

a. "Covered employment" means hazardous employment 
principally localized in this state which involves 
incidental operations in another state. The term "covered 
employment" s~ee~f~eatty-eMet~Ses--aRy does not include 
employment in which the employer is required by the laws 
of that other state to purchase workers• compensation 
coverage in that other state. 

b. "Employee" means any North Dakota employee as that term is 
defined in North Dakota Century Code section 65-01-02 who 
engages in covered employment ~P~Re~~atty-+eea+~:eS-~R 
tR~s-state and who is eligible to file for workers• 
compensation benefits in another state if the employee 
suffers a work-related illness or injury or dies as a 
result of work activities in that state. The term 
"employee" feP-~~F~eses-ef-Uih-seeHeR also includes a 
person with optional workers• compensation coverage in 
this state under North Dakota Century Code section 
65-04-29 or 65-07-01 wAese--e~+eymeRt--~s--~P~Re~~a++y 
+eea+~:es--~R--tR~s--state--aRS who engages in covered 
employment and wAe is eligible to file for workers• 
compensation benefits in another state if tAe--e~~+eyee 
that person suffers a work-related illness or injury or 
dies as a result of work activities in that state. 

c. "Employer" means aRy-NePtA-9aketa ~ employer as tAat-te~ 
~s defined in North Dakota Century Code section 65-01-02, 
who is not materially delinquent in payment of of premium, 
and who has employees engaged in covered employment. An 
employer is not materially delinquent in payment of 
premium if s~eA the premium is no more than thirty days 
delinquent. 

d. 11 Incidental operations 11 means business operations of an 
employer for fewer than thirty consecutive days in a state 
where the employer has no other significant contacts and 
which operations do not require the employer to purchase 
workers• compensation insurance under the laws of that 
state. 11 Significant contacts" means s~eA contacts as--ape 
defined as significant by the workers• compensation laws 
of that other state aRS which are sufficient to subject 
the employer to liability for payment of workers• 
compensation premium in that other state. S4§R~f~eaRt 
eeRtaets;--feP--tAe-~~P~eses-ef-tAese-P~+es;-sees-Ret-seaP 
tRe-same-~eaR~R§-aS-tRat-teP~-~s-sef~ReS-~R--NePtA--9aketa 
SeRt~Py-Gese-seet~eR-65-98-9±~ 
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e~--!PP~Re~~a++y-+eea+~~eall-~s-aef~Rea-~R-NeFtA-9aketa-GeAt~Py 
Geae-seet~eA-6§-98~±-9±-aAa-seet~eA-92-9±-92-22;-aAa-tRese 
aef~A~t~eAS-aPe-aae~tea-sy-pefeFeAee-~A-iA~S-eAa~teF~ 

2. See~e--ef--seet~eA~ If an employee, hired in this state for 
covered employment ~P~Ae~~a++y-+eea+~~ea-~A-tA~s-state by an 
employer covered by the Workers• Compensation Act of this 
state, receives an injury while te~ePaF~+y employed in 
incidental operations outside this state, s~eR the injury is 
subject to the provisions of this section if the employee 
elects to receive benefits under the workers• compensation 
laws of that other state in lieu of a claim for benefits in 
this state. This section applies only if the workers• 
compensation laws of the other state allow the employee to 
elect to receive benefits under the laws of that state. If 
the employee does not or cannot elect coverage under the laws 
of another state, s~eA the injury is subject to the provisions 
of North Dakota Century Code chapter 65-08. 

The provisions of this section do not apply to: 

a. States having a monopolistic state fund. 

b. States having a reciprocal agreement with this 
regarding extraterritorial coverage. 

c. Compensation received under any federal act. 

d. FeaeFa+-Em~+eyees-t~as~+~ty-Aet~ 

e~ Foreign countries. 

f~--HA~tea-5iaieS-t9A§SA9FemeA-aAa-HaFB9FW9FkeFlS-Aet~ 

g~ ~ Maritime employment. 

state 

A~ f.:. Emp 1 oyer • s 1 i ability or 11 stop-gap11 coverage. 

~~--Em~+eymeAt--~A--wA~eA-tAe-e~+eyeP-~s-Fe~~~Fea-ey-tAe-+aws 
ef--aAeiAeF--state--te--~~FeAase---wePkePsl---eem~eAsat~eA 
eevePage-~A-iRat-state~ 

3. E+eetteA--ef--etReF--statels--seAef~ts-wa~ves-Pt§Ai-te-Feee4ve 
NeFiA-9aketa-eeRef4ts~ An employee who elects to receive 
benefits under the workers• compensation laws of another state 
waives the em~+eyeels right to seek compensation under North 
Dakota Century Code title 65. 

4. GevePage--~Fev4aea~ The bureau will pay on behalf of an 
employer any regular workers• compensation benefits the 
employer is obligated to pay under the workers• compensation 
laws of a state other than North Dakota, with respect to 
personal injury, illness, or death sustained as a result of 
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work activities by an employee engaged in covered employment 
in that state, if the employee or the employee's dependents 
elect to receive benefits under the other state's laws in lieu 
of benefits available under the North Dakota Workers• 
Compensation Act. The term 11 dependents 11 includes an 
employee's spouse feF--~~F~eses-ef-~A~s-see~~eA. The bureau 
will pay benefits on behalf of an employer but may not act nor 
be deemed as an insurer, nor may the bureau indemnify an 
employer for any liabilities, except as specifically provided 
in this section. 

The benefits provided by this section are those mandated by 
the workers• compensation laws of the elected state. This 
includes benefits for injuries that are deemed compensable in 
that other state but are not compensable under North Dakota 
Century Code chapters 65-05 and 65-08. Medical benefits 
provided pursuant to this section are subject to any fee 
schedule and other limitations imposed by the workers• 
compensation law of the elected state. The North Dakota fee 
schedule does not apply to this section. 

The bureau may reimburse an employer covered by this section 
for legal costs and for reasonable attorney's fees incurred, 
at a rate of no more than eighty-five dollars per hour, if the 
employer is sued in tort in another state by an injured 
employee or an injured employee's dependents relative to a 
work-related illness, injury, or death; or if the employer is 
alleged to have failed to make payment of workers• 
compensation premium in that other state by the workers• 
compensation authorities of that state. This reimbursement 
may be made only if it is determined by the bureau or by a 
court of competent jurisdiction that the employer is subject 
to the provisions of this section and was not required to 
purchase workers• coverage in that other state relative to the 
employment of the injured employee. 

The bureau may not reimburse any legal costs, attorney's fees, 
nor any other costs to a coemployee sued in tort by an injured 
employee. 

5. Aam~A~S~Fa~~eA--ef--e~AeF--s~a~es!--eeveFa§e~ The bureau may 
contract with a qualified third-party administrator to adjust 
and administer claims arising under this chapter. The bureau 
shall pay the costs of s~e~ the third-party administrator m~s~ 
se-~a~a from the general fund. 

6. Ex~eF~eRee--Fa~~A§~ Benefits paid on behalf of an employer 
pursuant to this section will be charged against the 
employer's account for experience rating purposes. The 
experience rating loss will be equal to the actual claim 
costs. The assessment charge plus appropriate penalties and 
interest, if any, levied pursuant to North Dakota Century Code 
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section 65-05-07.2, will be assessed on all claims brought 
under this section. 

7. Effi~teyep!s--Fe~ePi--ef--e+a~m~ The employer shall notify the 
bureau when a claim is filed in another state by an employee 
covered by this section. The employer shall notify the bureau 
of s~eR the claim in writing. The employer has thirty days 
after actual knowledge of the filing of a claim in which to 
notify the bureau;-aRa-s~eR. That time can be extended aR 
aaa~i~eRat for thirty days by the bureau ~~eR-a-sRew~R§-ef if 
the employer shows good cause ey-tRe-effi~teyeP for failing to 
timely notify the bureau. If the employer fails to timely 
notify the bureau when a claim is filed in another state by an 
employee covered under this section, the bureau h may not 
+~ae+e-fep-~aymeRi-ef ~benefits under this section. 

tRe--em~+eyeF--a+se--~y--Rave--a--a~ty;--~RaeP--tRe--weFkePs! 
ee~eRsai~eR-taw--ef--tRe--state--ef--~R5~Py;--te--Ret~fy--tRe 
weFkeps!--eeffi~eRsat~eR-a~tReF~t~es-ef-tRat-state-af-tRe-~Rj~Fy 
aF-eta~ffi~ The bureau ~s may not +~ae+e--faP--aRy ~ costs, 
charges, or penalties tRat-~y-ee charged against an employer 
for late reporting of an injury or claim to the workers• 
compensation authorities of the state of injury. 

8. EMet~s~ve--Feffieay~ The exclusive remedy provisions of North 
Dakota Century Code sections 65-01-01, 65-01-08, 65-04-28, and 
65-05-06 apply to this section ~R-f~++. 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-08.1-02, 65-08.1-05 
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CHAPTER 92-65-91 

92-65-91-91. Definitions. As used in this article: 

1. "Accident" means an unplanned event, not necessarily injurious 
or damaging to property, interrupting the work activity in 
progress. 

2. "Bureau 11 means the North Dakota workers compensation bureau as 
aeseP~Bea-~A-NeFt~-9aketa-6eRt~Py-Geae-seet~aA-65-9±-92. 

3. llGeepa~AatePll---meaAs---a---aes~gAatea--~ePseA--syAe~PeA~&~A§; 
aa~~St~R§;-~Ate§Pat~A§;-aAS-SF§aA~&~R§--WSPkeFS~--eem~eASat~SR 
P~sk-maAagemeAt-~PS§Paffi-effepts~ 

4~ "Employer" means employer as aeseP~eee defined in North Dakota 
Century Code section 65-01-02. 

s~ 4. "Ergonomics" means the study of human characteristics for the 
appropriate design of living and work environments. 

s~ §..:. "Essential job functions" means the basic job duties that an 
employee must be able to perform with or without reasonable 
accommodation. 

7~ 6. 

s~ 7. 

"Hazard" means an unsafe condition that, if left uncontrolled, 
may contribute to an accident. · 

"Near miss" means an incident Pes~tt~A§ that does not result 
in Ae~t~eP an injury ASP or property damage but which has the 
potential to inflict injury or property damage. 

"Premium" means the actual premium determined at the end of 
the policy period, which is determined by applying the actual 
yearend payroll of an employer to the rates in effect when the 
prepaid premium (or deposit premium) is charged. 

±9~--llPpegPamll---meaAs---t~e--wP~tteA--wePkePs~--ee~eAsatteA--P~sk 
maAa§effieAt-~Pe§Pam-as-eeseP~eea-~A-seet~eA-92-95-9±-94~ 

±±~--llReeegA~&ea--~a&aPall--ffieaAs--aA--aekAew+eagea-~Asafe-eeAa~t~eR 
t~at;-~f-+eft-~AeeAtPe++ea;-may-eeAtP~e~te-te-aA-aee~aeAt~ 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-95-61-62. Premium discount for approved risk management 
program. AA-em~+eyeP-w~e-~~+emeAts-eP-ffia~Ata~As-a-~Pe§Pam-a~~Pevea--ey 
t~e--eupea~-~s-eAt~t+ea-te-a-f~ve-~eFeeAt-a~see~At-~A-t~e-aAA~a+-~Pemt~m 
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tRe-effi~~eyeF-ffi~st-~ay-te-tRe-a~Fea~-feF-tRe-yeap-fe~~ew~R§-tAe--yeaP--~R 
wR~eA--tAe--~Pe§Faffi--~s--~~~effieRtea--eF-ffia~Rta~Rea~ Repealed effective 
Apri 1 1. 1997. 

History: Effeet~ve-daR~aFy-±;-±994~ 
General Authority: NBSS-65-92-98 
law Implemented: NBSS-65-94-±9~± 

92-05-91-93. Procedures for applying for approval of program. 
The written program, with the application form. must be sent to the 
bureau no later than thirty days before the eRa beginning of the premium 
year. lAe-~Pe§Faffi-ffi~st-ae-a~~Pevea-ay-tAe-a~Pea~-aRa-~ffi~~effieRtea-aefepe 
tAe--eRa-ef-tAe-f~Fst-~Feffi~~ffi-yeaP-te-Peee~ve-a-f~ve-~ePeeRt-a~see~Rt-eR 
tRe-~Feffi~~ffi-feF-tAe-fe~tew~R§-yeaP~ If the bureau requests additions or 
changes to the written program before approval will be given, the bureau 
must receive those additions or changes within thirty days of written 
notice to the employer that the additions or changes are needed. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-82-88 
law Implemented: NDCC 65-84-19.1 

92-95-01-94. Written workers' compensation risk management 
program. A written program as described in the bureau•s 11 North Dakota 
Workers Compensation Risk Management Program11 publication must be 
submitted to the bureau and must include tAe-fe~tew~R§: 

1. Safety A safety policy meeting the requirements of section 
92-85-01-18. 

2. Accident investigation and near miss programs meeting the 
requirements of section 92-85-81-11. 

3. General safety rules meeting the requirements of section 
92-85-01-12. 

4. Safe operating procedures meeting the requirements of section 
92-85-81-13. 

5. WeFkeps! A workers• compensation claims management program 
meeting the requirements of section 92-85-81-14. 

6. Essential job functions meeting the requirements of section 
92-85-01-15. 

7. EF§eReffi~es An ergonomics program meeting the requirements of 
section 92-85-81-16. 

8. Setf-~Rs~eet~eA---eF---Ra:aPa--Peee§R~t~eR A self-inspection 
program meeting the requirements of section 92-85-81-17. 
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9. tPa~A~A§ A training program meeting the requirements of 
section 92-05-01-18. 

10. R~sk Provision for a risk management coordinator meeting the 
requirements of section 92-05-01-19. 

11. 9es~gAa~ee A statement of whether the employer intends to 
designate a medical provider ~ee~~A§·-~Ae--Pe~~4Fe~eA~s--ef 
see~~eA--92-9§-91-29 under North Dakota Century Code sections 
65-05-28.1 and 65-05-28.2. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-95-91-95. Risk management seminars. Once the program has been 
approved, the employer•s management representative and the designated 
risk management coordinator ~~s~--aAA~at+y shall attend at least one 
seminar each year on workplace safety or workers• compensation claims 
management. The bureau shall use the representative•s and coordinator•s 
record of compliance with this section as a factor in determining 
whether the employer is properly maintaining the program. 

History: Effective January 1, 1994; amended effective_Apr~l 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-95-91-96. Maintenance of program approval. If an employer 
maintains program approval, the employer will receive the five percent 
premium discount eA--~Ae--~Fe~~~~ for the premium year fettew~A§-~Ae 
~Pe~~~~-yeaP in which the program was properly implemented eF and 
maintained. To maintain program approval..z. an employer must comply with 
~Ae its approved workers• compensation risk management program ees~gAee 
ey--~Ae--e~~teyeP--aAa--a~~Fevee--ey--~Ae--e~Fea~. An employer who is 
delinquent greater than ninety days in premium payments may receive the 
discount only as a credit to that employer•s account. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-95-91-97. Bureau program eeF~4f~ea~~eA approval committee. A 
committee shall meet to eva+~a~e approve the program submitted. The 
committee must eeAs~s~-ef-tRet 

1~--B~Pea~ include a bureau policyholder services representative~ 

2~--B~Fea~. a bureau claims department representative~ 

3~--B~Fea~. and the bureau loss prevention director. 
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History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19~1 

92-95-91-98. fRttta+--aRe-aAR~a+-a~~Fevee Annual program review. 
The bureau shall review each program tRttta++y-aRe annually to determine 
compliance wttA--tRe-em~+eyeF~S-~Fe§Fam. The bureau's review procedure 
m~st may be done by eRe-eF-aRy-eemetRat~eR-ef-tRe-fe++ewtA§t 

±~--PReRe~ 

3~--PRystea+ phone, letter. or onsite review. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-95-91-99. Bureau assistance and responsibility. 

±~--Em~+eyeFs--wRe-w~sR-te-aeve+e~-aR-a~~Fevee-~FegFam-may-eeRs~+t 
wttR-tRe-e~Fea~-eF-aRy-veReeF~--tRe-e~Fea~-may-Aet-ee-4Rve+vea 
tR-tRe-wFtttRg-ef-tRe-~FegFam;-e~t-wt++-asstst-tRe-em~+eyeF-te· 
eeftRe-ReeessaFy-etemeRtS-ef-tRe-~Fe§Fam~ 

2~--tRe-e~Fea~-Ras-tRe-fe++ew4A§·Fes~eRs4et+4t4est 

a~--tRe--e~Fea~--sRa++--seRe-a-+tst-ef-a++-+esses-te-e~+eyeFs 
tRat-Rave-a~~Fevee-~Fe§Fams~ 

s~--tRe---B~Fea~---sRatt---seRe---aRR~at---a§§Fe§ate--weFkeFs! 
ee~eRsatteR-safety-~Fe§Fam-+ess-F~As--te--e~+eyeFs--tRat 
Rave-a~~Fevee-~Fe§Fams~ 

e~--tRe-e~Fea~-sRa++-matRta4R-a-e~FFeRt-+tst-ef-em~+eyeFs-tRat 
Rave-a~~Fevee-~Fe§Fams-as-we++-as-a-+ess-Fat4e-R4steFy--eR 
tAese-e~+eyeFs~ Repealed effective April 1. 1997. 

History: Effeettve-daR~aFy-±;-±994~ 
General Authority: N9S6-6S-92-98 
law Implemented: NBSS-6§-94-±9~± 

92-95-91-19. Safety policy. A written safety policy must exist 
which includes the signature of the employer's top management. tRe+~eea 
4n-tR4s This policy must ee-tRe-fe++ew4R§t 

±~--tRe--~FeveRtteR-ef-aeeteeAts-ts-a-Rt§R-~FteFtty-ef-managemeRt~ 

2~--tRe-Fee~etten-ef-e+atms-eests-ts-a-gea+-ef-maRagemeRt~ 
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3~--~Re identify and define the safety responsibilities of all 
+eve+s-ef-maRa§emeR~-aRa-~Re employees m~s~-ee-~aeR~~f~ea--aRa 
aef~Rea-~R-~Re-~e+~ey, including management. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-85-81-11. Accident investigation aRa-ReaP-m~ss program. The 
written accident investigation aRa-ReaP-m~ss program must include ~Re 
fe++ew~R§t 

±~--PPeeea~Pes procedures for ~Re-~Rves~~§a~~eR-ef reporting and 
investigating all accidents and near misses~ 

2~--PPeeea~Pes--~Pev~a~R§ and for ~Re-Pev~ew-ef reviewing reports 
ey-~Re-em~teyeP~s-maRa§emeR~--Pe~peseR~a~~ve--aRa--eeepa~Ra~eP 
for corrective action to prevent aee~aeR~--eee~PPeRee--eP 
peeee~PPeRee recurring accidents and near misses. 

3~ Copies of the following reports used in the accident aRe-ReaP 
m~ss investigation program must be available for bureau 
review: 

a~ 1. 

a~ 2. 

An initial report of an accident or near miss completed and 
signed by the employee. 

An accident or near miss investigation report, including 
identification of causes and corrective action recommended and 
taken. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-85-81-12. General safety rules. WP~~~eR The employer shall 
post general safety rules feP--~Re--e~+eyeP--m~s~--ee--~es~ea in a 
conspicuous manner at fixed worksites and, wherever feasible, at mobile 
worksites. ~Re--e~+eyeP--sRa++--~eP~ea~ea++y--Pev~ew--aRa--~~aa~e--~Re 
§eRePa+-safe~y-P~tes~ 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-95-91-13. Safe operating procedures. WP~~~eR The employer 
shall develop written safe operating procedures m~s~--ee--aeve+e~ea for 
operations and tasks that involve recognized hazards. A-~Pev~s~eR-m~s~ 
ee-maae-ey-~Re-em~teyep-fep-~pa~R~R§-aS-aeseP~Bea-~A-See~~eR-92-Q§-Ql-±8 
~R-safe-e~ePa~~R§-~Peeea~Pes~ 
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History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-65-61-14. Claims management program. The written program must 
address tRe-fe++ew~R§: 

1. PPeeea~Pes-feP-tFa~R~R§-as-aeseF~eea-~R-seet~eR-92-9§-91-±8-eR 
e+a~ms-ffiaRagemeRt-~FB§Fam~ 

2~--A-Fet~FR-te-weFk-~+aR-tRat-~Re+~aes-mea~f~ea-a~ty~ 

3~ Immediate reporting of an injury by the injured employee. 

~ Procedures for informing tRe-~R~~Fea-em~+eyee-eR employees how 
to file for benefits and the nature of those benefits. 

4~--fmmea~ate-Fe~eFt-ef-~R~~Fy-ey-~R~~Fea-em~+eyee~ 

§~--A--~Feeea~Fe--te--~aeRt~fy--te-tRe-B~Fea~-a++-~Pe§Fam-a~~Fevea 
e+a~ms~ 

6~ 3. Immediate report of injury by the employer to the bureau 
including reporting to the claims analyst and the managed care 
vendor when lost time occurs, medical restrictions are 
imposed, or medical care is ongoing. 

4. A return to work plan that includes modified duty. 

5. The employer's plan for communication among the employer. 
injured employee, medical provider, managed care vendor, and 
the bureau to facilitate the return to work and continual 
progress of the injured employee as--aeseF~eea--~R--seet~eR 
92-9§-91-29. 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-65-61-15. Essential job function. FeF--e~+eyeFs--w~tR 
Employers having fifteen or more employees; shall identify the essential 
functions of each job category sRa++--ee--~aeRt~f~ea and have them 
available for bureau review. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-65-61-16. Ergonomics program. A The employer shall develop a 
written ergonomics program m~st-ee-aeve+e~ea to address musculoskeletal 
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1nJuries caused by exertions, repetitive motions, or sustained posturesT 
tRese-~R3~F~es-~Ret~ee including back injuries, sprains, strains, carpal 
tunnel syndrome, and other cumulative trauma disorders. +R~S-~Fe§Fam 
m~st-eeRs~st-ef-tFa~R~Rg-as-aeseF~see-~R-seet~eR-92-9§-91-18--te--~RfeFm 
weFkeFs-ef-eFgeRem~e-Ra£aFes-aRa-eRas+e-tRem-te-~aFt~e~~ate-~R-tRe~F-ewR 
~Feteet~SRT 

+we--yeaFs--fFem--~R~t~a+--~FegFam--eeFt~f~eat~eR;-tRe-fe++ew~R§-m~st-se 
~m~+emeRteat 

lT--WeFk~+aee Following the initial training required by section 
92-05-01-18 on the basic principles of ergonomics, a workplace 
analysis will be done to eeteFm~Re-tRe-FeeegR~zee identify 
ergonomic hazardsT 

2T--PFeeea~Fes and procedures must be developed to correct or 
control eFgeRem~e hazards tRFe~gR-eR§~ReeF~R§;-weFk-~Faet~ees; 
eF-aem~R~stFat~ve-eeRtFets that have been identified. 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-85-81-11. Self-inspection eF--Ra£aFa-FeeegR~t~eR program. A 
The employer shall develop a written self-inspection program m~st--eM~st 
wR~eR--eevete~s--aR--~RteFRat--setf-~Rs~eet~eR--~Fe§Fam that identifies 
hazards that exist in the workplace. ft--m~st In the program, the 
employer shall outline procedures tRat--w~t+-~Fev~ee for regular aRe 
~eF~ee~e inspection of at+ the entire work s~at~eRs place. The 
self-inspection eF---Ra&aFe---FeeegR~t~eR program must ~Re+~ee--tRe 
fe++ew~R§: 

1. 9eseF~~t~eR--ef Indicate the ty~es frequency of ~Rs~eet~eR 
inspections. 

2. rFe~~eRey-ef-~RS~ee~t9RST 

3T--9es~gRa~~eR-ef-tRe-4Retv4a~a+s-Fes~eRs4s+eT 

4T--9ee~meRtat4eR Provide for documentation of the inspection 
wR4eR-~Re+~aes-aR-a++ewaRee-feF--4Re+~s4eR--ef including the 
corrective action taken and the name of the individual 
conducting the inspection. 

§T 3. Rev~ew Require management•s review and signature ef 
maRagemeR~. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 
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92-05-Gl-18. Training program. 

1. A The employer shall develop a written program identifying 
training needs and objectives m~s~-ee-aevete~ea. This wP4~~eA 
program must include tAe-fettew4A§: 

a. New A new employee orientation program eeAs4st4Ag-ef-~Re 
fettew4A§ Bn= 

(1) General safety rules. 

(2) Safe operating procedures, specific to the employees' 
job tasks. 

(3} EP§eAem4e-Ra:aPas Basic principles of ergonomics. 

(4) G+a4ms The claims management program, including 
identification of the employer's designated medical 
provider. 

b. PeP4ea4e-Pe§~+aP An annual training program on at-+eas~-aA 
aAA~a+-eas4s-ef-~Re-fe++ew~A§: 

(1) GeAePa+-safe~y-P~+es~ 

{2} Safe operating procedures, specific to the employees' 
job tasks. 

{3} 1fl EP§eAem~e-Ra:aPas Basic principles of ergonomics. 

t4} 111 G+a~ms The claims management program, including 
identification of the employer's designated medical 
provider. 

(4) New equipment that is added or procedures which are 
added or changed. 

e~--lPa~A~A§;-~f-~Peeea~Pes-aPe-aaaea-eP-eAaA§ea~ 

a~--Y~aatea-tPa~A~A§-wReA-Aew-e~~~~meAt-~s-4AiP9S~eea~ 

2. 9ee~meRtat4eA-ef The employer shall document all training m~st 
Be-SeAe-aAS·ffi~Si-~AEt~Se including the date of training, the 
topics covered, the name of the person providing the training, 
and the participant's acknowledgment of attendance. This 
documentation must be available for the bureau to review. 

History: Effective January 1, 1994; amended effective April 1, 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 
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92-95-91-19. Risk management coordinator. The employer shall 
designate a risk management coordinator. AAy--maAageF--eF Only the 
employer or a covered employee may be assigned these responsibilities. 
lRe-a~t~es-aAa-Fes~eAs~e~1~t4es--ef--tAe--eeeFa~AateF--may--~Ae1~ae--tAe 
fettSW~A§f 

±~--h4a4seA-•eetweeA--maAagemeAt--aAa--em~1eyees;--w4tR-aav4ee-aAa 
g~~aaAee-ee~Ag-g~veA-~A-weFk~1aee-safety-~ss~es~ 

2~--WeFkeFsl-eem~eAsat4eA-e+a~ms-maAagemeAt~ 

3~--KAew1eage--ef--e~FFeAt--feaeFa1;--state;--1eea1;--aAa-~Aa~stFy 
safety-staAaaFas-tAat-a~~1y-te-tRe-e~1eyeF~ 

4~--lFatA~A§-~FS§Fam~ 

S~--F~tt--~~temeAtat4eA--aAa--aeve1e~meAt--ef-tAe-F4sk-maAagemeAt 
~FS§Fam~ 

History: Effective January 1, 1994; amended effective April 1. 1997. 
General Authority: NDCC 65-02-08 
law Implemented: NDCC 65-04-19.1 

92-95-91-29. Designated medical provider. ff-feas481e;-em~+eyeFs 
m~st-Rave-~FeaFFaAgea-mea4ea1-eaFe-feF-4A~~Fea-em~1eyees~--lRe--Aame--ef 
tRe·-~Fev4aeF--m~st--ee--~estea-aAa-we11-~~e+~e~!ea-ey-tRe-e~1eyeF~--AA 
4A~~Fea-e~1eyee-sRe~1a-ee-eAee~Fagea;-e~t-eaARet-ee-Fe~~4Fea;--te--Rave 
eaFe-~Fev~aea-ey-tR4s-~Fev4aeF~--lRe-em~1eyeF-sRe~+a-eRee~Fage-~Fev4aeFs 
te-Fev~ew-tAe-weFk~1aee-aReaa-ef-t4me-te-e~4+a-~RaeFstaR84Rg-aRa--ass~st 
4R--eaF+y--Fet~FA-te-weFk~--NeFma1+y;-tRe-e~1eyeFls-aes~gRatea-~Fev4aeF 
w4++-tFeat-tRe-e~+eyepls--4R~~Fea--e~1eyee~---HeweveF;--tReFe--may--ee 
e4Fe~mstaRees--wAeFe--tR4s--4s--Ret--~ess4e+e~---RegaFa1ess--ef--wAe-tRe 
~Fev4aeF-4s;-a-Fe+at4eRsA4~-m~st--eM4st--wR4eR--~Fev4aes--tRe--fe1+ew4Rg 
4RfeFmat4eRt 

±~--F~++--Fe~eFts--afteF--tFeatmeRt-wR4eR-aeteFm4Re-tRe-Rat~Fe-aRa 
eMteRt-ef-4R~~Fy~--A-llFe1ease-ef-4RfeFmat~eRll-sRe~+a-ee-s4gRea 
ey--a+1-em~1eyees-aRa-f~FRtSRea-te-tRe-mea4ea+-~Fev4aeF-4R-tAe 
eveRt-ef-4R~~FY~ 

2~--Est4matea-ee~Fse-ef-FeeeveFy~ 

3~--P+aR--te--Fet~FR~-tAe--4R~~Fea--e~1eyee--te--weFk~ Repealed 
effective April 1, 1997. 

History: Effeet4ve-JaR~aFy-i;-i994~ 
General Authority: N966-6S-92-98 
law Implemented: N966-6S-94-±9~± 
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