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JULY 1996

STAFF COMMENT: Article 7-12 contains all new material and is not
underscored so as to improve readability.
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7-12-01-01. Adoption of standards.

1. The American national standard safety requirements for the
storage and handling of anhydrous ammonia "K61.1 - 1989" is
hereby adopted; except sections 2.5, 5.2.1, 5.2.2.1, and
5.2.2.2 of this standard are adopted as amended by North
Dakota Century Code section 19-20.2-01.

2. The 1995 edition of the American society of mechanical
engineers boiler and pressure vessel code, section II;
section V; section VIII, division 1; and section IX are hereby
adopt?d and incorporated by reference as a part of this
article.

3. The 1995 edition of the national board inspection code, an
American national standard, is hereby adopted and incorporated
by reference as a part of this article.

4. The American society for nondestructive testing standard
"SNT-TC-1A" is hereby adopted and incorporated by reference as
a part of this article.

5. The 1995 edition of ASME B31.3, the American national standard
for chemical plant and petroleum refinery piping, 1is hereby
adopted and incorporated by reference as a part of this
article.

6. The 1995 edition of ASME B31.5, the American national standard
for refrigeration piping, is hereby adopted and incorporated
by reference as a part of this article.

7. The American petroleum institute standard 620, recommended
rules for design and construction of large, welded,
low-pressure storage tanks, is hereby adopted and incorporated
by reference as a part of this article.

History: Effective July 1, 1996.
General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-02. Definitions. The following definitions are in
addition to those thirty-four definitions listed in "ANSI K61.1 - 1989",
section 2. Note that part 2.5 of section 2, definitions, is altered by
North Dakota Century Code section 19-20.2-01.

1. "Accident or incident" means an event involving nurse tanks or
storage containers and their appurtenances which results in
damage to pressure vessels or their appurtenances, or both,
requiring repair. Leakage or discharge of more than one
hundred pounds [45.36 kilograms] of anhydrous ammonia will be
considered an incident.



10.

11,

12.

13.

"Anhydrous ammonia storage facility" means a bulk anhydrous
ammonia storage facility with a capacity exceeding six
thousand gallons [22712.47 liters] which is owned or operated
by a user or vendor of anhydrous ammonia.

"DOT specifications" means regulations of the United States
department of transportation published in 49 CFR Chapter 1.

“Existing anhydrous ammonia storage facility" means any
permanent anhydrous ammonia storage facility constructed
before July 1, 1985.

"Hydrostatic test" means a pressure test of a storage tank
using water as a medium to the standards referenced in the
national board inspection code.

"Labeled" means there is attached a label, symbol, or other
identifying mark of a nationally recognized testing laboratory
which makes periodic inspections of the production of such
equipment and whose labeling indicates compliance with
nationaly recognized standards or tests to determine safe use
in a specified manner.

"National board" means the national board of boiler and
pressure vessel inspectors, 1055 crupper avenue, Columbus,
Ohio 43229, whose membership is composed of the various
governmental Jjurisdictions who are charged with the
enforcement of the provisions of the . American society of
mechanical engineers code.

"New anhydrous ammonia storage facility" means any permanent
anhydrous ammonia storage facility constructed after July 1,
1985.

"Nurse tank" means an dimplement of husbandry meeting the
definition of section 2.2. of the ANSI K61.1 standard.

"Refrigerated storage facility" means an anhydrous ammonia
storage facility utilizing tanks for the storage of anhydrous
ammonia under refrigerated conditions. '

"Registered pressure vessel' means a permanent storage
container  inspected by the chief boiler inspector and
identified by a decal having a unique identification number,
preceded by the letters "AA".

"Reinstalled pressure vessel" means a pressure vessel removed
from its original setting and reerected at the same Tocation
or erected at a new location without change of ownership.

"Retail and storage facility" means an anhydrous ammonia
storage facility selling or intending to sell anhydrous
ammonia to the general public.



14.

15.

16.
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18.

History:

"Secondhand pressure vessel" means a pressure vessel of which
both the location and the ownership have been changed after
primary use.

"SNT-TC-1A" means the society for nondestructive testing
standard for nondestructive testing of pressure vessel welds,
material, and the testing of personnel making nondestructive
tests.

"Storage facility" means an anhydrous ammonia storage facility
transferring or filling anhydrous ammonia for its own use and
not for sale to the general public.

"Tank car" means a pressure vessel designed to be permanently
attached to or forming a part of a railcar structure in
compliance with the department of transportation
specifications (formerly ICC specifications), and having the
approval of the association of American railroads.

"Wet fluorescent magnetic particle test" means a
nondestructive test of interior tank welds using a magnaflux
procedure with fluorescent lighting to detect surface cracks,
using SNT-TC-1A standards.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-03. Administration and enforcement.

1.

The administration and enforcement of North Dakota Century
Code chapter 19-20.2 and this chapter is the responsibility of
the commissioner of agriculture.

The initial and periodic inspection of anhydrous ammonia
storage facilities is the responsibility of the commissioner
of insurance.

Owners, users, or vendors of new installations made after
July 1, 1995, will not be issued an operator's 1license until
the completed anhydrous ammonia storage facility site has been
inspected by the chief boiler inspector and complies with this
chapter and North Dakota Century Code chapter 19-20.2.

The commissioner of agriculture will inform the commissioner
of insurance of new applications for operating licenses and of
any new operating licenses issued.

The commissioner of insurance will inform the commissioner of
agriculture of violations of this chapter and violations of
North Dakota Century Code chapter 19-20.2.
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11.

History:

Owners, users, or vendors of anhydrous ammonia must notify the
chief boiler inspector of storage containers to be used in
North Dakota or brought into the state for temporary purposes.

Containers found, after inspection, to be defective or
otherwise unsafe to operate, or disqualified by Tegal
requirements, must be rejected by the chief boiler inspector,
who may order the container immediately depressurized and
taken out of service.

Defective conditions not posing an immediate hazard, noted
during initial and periodic inspections, must be corrected in
a timely manner. The time allowed for corrections to take
place will be at the discretion of the chief boiler inspector.

Operating 1licenses must be posted in a conspicuous place at
the plant or office . of the owner, user, or vendor and
available for inspection during regular business hours.

Anyone spilling one hundred pounds [45.36 kilograms] or more
of anhydrous ammonia must report this as soon as possible to
the national response center at 1-800-424-8802, to the North
Dakota division of emergency management, and to the
appropriate county emergency manager.

The commissioner of agriculture may require compliance with
any local siting requirements for the issuance or maintenance
of an operating license.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-84. General requirements.

1.

Frequency of inspection. Existing anhydrous ammonia storage
facilities must be inspected once every five years by the
chief boiler inspector. New anhydrous ammonia storage
facilities must be inspected by the chief boiler inspector
prior to any license being issued, and at an interval of once
every five years thereafter.

Minimum requirements for new storage containers other than
refrigerated storage containers.

a. American society of mechanical engineers constructed and
so stamped;

b. National board registered;



c. Metal specified tensile strength not exceeding
seventy-five thousand pounds per square inch
[517500 kilopascals];

d. Head and shell materials for storage containers made in
accordance with fine grain practice;

e. All welds postweld heat treated after construction, for
all tanks ordered or installed after January 1, 1996; and

f. Storage containers exceeding six thousand water gallons
[22712.4 liters] in capacity must be equipped with a
manhole opening.

Minimum requirements for secondhand and reinstalled storage
containers other then refrigerated storage containers.

a. American society of mechanical engineers constructed and
so stamped;

b. National board registered;

c. Metal specified tensile strength not exceeding
seventy-five  thousand pounds per square inch
[517500 kilopascals];

d. Heat treated heads or hot formed heads and this indicated
on the manufacturer's data report, in lieu of the entire
vessel welds being postweld heat treated; and

e. All postconstruction repairs and alterations made only by
a valid holder of an "R" certificate of authorization from
the national board.

Exception for reinstalled storage containers. National board
registration is not required for reinstalled anhydrous ammonia
storage containers, when the container is relocated within
North Dakota, but the ownership does not change.

Exception for secondhand and reinstalled storage containers.
Metal specified tensile strength may exceed seventy-five
thousand pounds per square inch [517500 kilopascals] for
secondhand and reinstalled anhydrous ammonia storage
containers when the container is relocated within North Dakota
and the container has been wet-fluorescent magnetic particle
tested by a qualified firm and no significant stress corrosion
cracking has been found, as determined by the chief boiler
inspector.

Requirements for refrigerated storage containers.
Refrigerated storage containers must be constructed in
accordance with section 7 of the 1989 ANSI K61.1 standard.
A1l refrigerated ammonia piping used with refrigerated systems
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1.

12.

must conform to ASME B31.5, American national standard for
refrigerated piping.

Hydrostatic test procedures. Hydrostatic test procedures must
comply with the specific requirements of the national board
inspection code. The test must be witnessed by and be under
the control of the chief boiler inspector. At least one
calibrated gauge must be used on the container tested. All
air must be vented prior to making the test.

Wet-fluorescent magnetic particle test procedures.
Wet-fluorescent magnetic particle test procedures must comply
with SNT-TC-1A procedures and the specific requirements of
ASME code, section VIII. The person conducting the test must
be at least a level II technician, with that person's
supervisor being a level III technician. This test may be
witnessed by the chief boiler inspector, at the chief boiler
inspector's discretion.

Welded repairs or alterations, or both, to pressure
containers. Welded repairs or alterations, or both, to
pressure containers must only be made by a firm in possession
of a valid "R" certificate of authorization from the national
board of boiler and pressure vessel inspectors.

Requirements for welded piping. Welders making welds to
anhydrous ammonia system piping must be certified in
accordance with ASME code, section IX, and must furnish a
current QW-484 qualification form upon request. The welder
must weld only within the range of the welder's
qualifications. Defective weld must be rejected by the chief
boiler inspector.

Requirements for reinstalled containers and systems. When a
permanent storage container is moved and reinstalled, all
fittings and appurtenances must comply with all requirements
for new installations.

Prohibitions. In addition to the prohibitions covered by
North Dakota Century Code section 19-20.2-08.1, the following
are prohibited:

a. Unattended filling of storage containers and nurse tanks;

b. Making repairs or addition of appurtenances directly to
pressurized storage containers and nurse tanks;

c. Painting or obscuring of ASME data plates on containers;

d. Painting of hydrostatic, safety and safety relief valves;
and



e.

Filling nonrefrigerated storage containers and nurse tanks
beyond the filling densities permitted by ANSI K61.1,
section 5.9.1.

History: Effective July 1, 1996.
General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-05. Specific requirements for nonrefrigerated anhydrous
ammonia storage facilities.

1. Facility siting requirements:

a.

The siting of the facility must comply with North Dakota
Century Code section 19-20.2-05 and this compliance must
be verified by the chief boiler inspector.

The facility must be properly Ticensed by the board of
county commissioners in which the facility is located and
by the commissioner of agriculture.

The facility must be accessible to emergency vehicles.

A facility identification sign must be displayed stating
the name, address, and phone number of the nearest
representative, agent, or owner. An emergency phone
number must also be displayed. This sign must be posted
near the entrance of the facility. Letters must be at
least two inches [50.8 millimeters] high, and the sign
visible from no less than fifty feet [15.24 meters].

2. Storage container requirements:

a.

The ASME manufacturer's data report must be provided when
requested by the chief boiler inspector, should repairs,
alterations, or metallurgical data be required.

The container must be ASME constructed, if installed after
November 1, 1987.

The container must be national board registered, if
installed after November 1, 1987.

The condition of the paint shall be such that no more than
ten percent of the tank surface is corroded or missing
paint.

Container markings and/or decals must meet the
requirements of ANSI K61.1.

Postconstruction repairs and alterations, if made, must
meet the requirements of the national board inspection

10



code and the proper documentation must be available for
inspection if requested by the chief boiler inspector.

Container fittings, nozzles, and welded seams must be in
compliance with the code of construction as judged by the
requirements of the national board inspection code.

Supports and saddles adequately must support the container
as required by ANSI K61.1, and there must be no
concentration of excessive loads on the supporting portion
of the shell.

A container Tliquid level gauge must be installed and be
operable.

A pressure gauge graduated from zero to four hundred
pounds per square inch [0 to 2760 kilopascals] and
designated for use in anhydrous ammonia service must be
installed on the container.

Safety valve manifolds meeting the requirements of
ANSI K61.1 must be installed between the container and the
safety valves required to be installed.

Container safety valves must be ASME and national board
stamped.

Container safety valves must be date current and in
operable condition.

Container safety valves must have rain caps in place.

Installed safety valve capacity must comply with
appendix B of ANSI K61.1. The installed capacity must be
sufficient with a manifold or manifolds in operation as
designed by the manufacturer.

Requirements for piping and appurtenances:

a.

Excess flow valves must be installed at all tank openings,
or in Tieu thereof, approved quick-closing internal valves
may be installed which, except during operating periods,
must remain closed.

Main stop valves must be labeled for anhydrous ammonia
service and be in good operating condition.

Main stop valves must be labeled or color coded to
indicate liquid or vapor service.

System piping must be at Teast schedule 40 where welded

and schedule 80 where threaded. Threaded and seal welded
connections must be at Teast schedule 80.

11



Welded piping must be welded by an ASME section IX
certified welder, and proof of the certification must be
available if requested by the chief boiler inspector.

Threaded piping must not be used underground for new
installations.

Pipe and pipe fittings must not be cast iron, brass,
copper, zinc, or galvanized.

Fexible fittings or expansion joints, or both, must be
used where necessary.

Underground piping must be installed using approved
corrosion protection.

For new systems, the system piping must be pressure tested
at the working pressure of the system and the integrity of
the system proven.

Approved bulkheads or breakaways, or both, must be
provided at nurse tank fill stations. Emergency shutoff
valves must be in place on liquid and vapor piping before
the bulkhead or breakaways, or both. Approved cables must
be connected to the emergency shutoff valves and these
cables can be activated both at the valves and at a remote
location. Breakaway action will close the valves.

Approved bulkheads and breakaways must be provided at
truck unloading stations. There must be an emergency
shutoff valve on the vapor piping on the system side of
the bulkhead and a backcheck valve is installed on the
liquid piping on the system side of the bulkhead.
Approved cables must be connected to the emergency shutoff
valve and these cables can activate the valve both at the
valve and at a remote location.

Date current hydrostatic relief valves must be installed
wherever liquid may become trapped between closed valves.

Transfer hoses must be date current and not be weather
checked or cut to expose the cords.

Transfer pump, if wused, must be rated for anhydrous
ammonia service.

A pressure gauge graduated from zero to four hundred
pounds per square inch [0 to 2760 kilopascals] and
designated for use 1in anhydrous ammonia service must be
installed on the discharge side of the pump, before the
bypass piping loop. This gauge must be a liquid filled
gauge.

12



q. Compressors, 1if used, must be rated for anhydrous ammonia
service.

r. Approved pressure gauges and stop valves must be installed
on the suction and discharge sides of the compressor.

s. An approved date current pressure relief valve of
sufficient capacity must be installed on the discharge
side of the compressor prior to any shutoff valve.

t. Locks and lock boxes must be installed on the main system
stop valve, when the facility is unattended.

u. The system must be leak free in operation.

v. Adequate provisions for protection of exposed piping and
appurtenances from moving vehicles at the facility must be
in place. ,

w. Loading platforms or other equivalent method must be used
to allow safe filling of nurse tanks. Climbing on tires
is not perm1tted for .filling nurse tanks.

4. Requirements for safety equipment:

a. The following personal safety equipment must be available
at a readily accessible location:

(1) Two full face gas masks with spare date current
ammonia canisters;

(2) One pair of protective gloves impervious to ammonia;

(3) Chemical splash goggles that are ANSI Z87.1-1989
rated;

(4) One pair of protective boots impervious to ammonia;

(5) One "slicker suit" impervious to ammonia;

(6) Safety shower or open container holding at least one
hundred fifty gallons [567.8 liters] of clean water;
and

(7) Adequate fire extinguishers.

b. A telephone, or other method of communication, is required
to be on TJocation at each anhydrous ammonia storage
facility during transfer operations.

History: Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

13



7-12-01-06. Specific requirements for nurse tanks.

1.

10.

11.

12.

13,

The ASME manufacturer's data report must be provided, if
requested by the chief boiler inspector, should repairs or
alterations become necessary.

The container must be ASME constructed, if installed after
November 1, 1987.

The container must be national board registered, if installed
after November 1, 1987.

The data plate must be readable and not painted over or
obscured.

The condition of the paint shall be such that no more than ten
percent of the tank surface is corroded or missing paint.

Container markings and decals must meet the requirements of
ANSI K61.1:

a. "1005" DOT decal must be in place on sides and heads.

b. "ANHYDROUS AMMONIA" decal must be in place on sides and
heads.

c. Legible transfer and safety decals must be in place.
The container must be numbered or otherwise identifﬁed.

A department of transportation-approved slow moving vehicle
sign must be in place and in good condition. '

Postconstruction repairs and alterations, if made, must meet
the requirements of the national board inspection code and the
proper documentation must be available for inspection if
requested by the chief boiler inspector.

Container fittings, nozzles, and welded seams must be in
compliance with the code of construction as Jjudged by the
requirements of the national board inspection code.

A container liquid level gauge must be installed and must be
operable.

A pressure gauge graduated from zero to four hundred pounds
per square inch [0 to 2760 kilopascals] and designated for use
in  anhydrous ammonia service must be installed on the
container.

Container safety valves must be ASME and national board
stamped.

14



14. Container safety valves must be date current and in operable

15.
16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

condition.
Container safety valves must have rain caps in place.

The transfer hose must be date current and not be weather
checked or cut to expose the cords. If the transfer hose is
not installed on the nurse tank, a record of the age,
condition, and user of the transfer hose must be maintained at
the office of the facility.

An "ACME" type fitting must be used to secure the transfer
hose.

Protective gloves and Z87 rated goggles must be in a safety
kit attached to the container or assigned to each nurse tank
when the container is filled. If the gloves and goggles are
assigned, a record of this assignment must be maintained at

the office of the facility.

Five gallons [18.93,1iter$] of clean water in a container must
be carried on the nurse tank.

A hydrostatic relief valve or approved built-in hydrostatic
relief must be installed at the main liquid stop valve. This
hydrostatic relief valve must be date current and equipped
with a rain cap.

Protective caps must be in place for the main liquid and vapor
connections.

Excess flow valves must be in place on the Tiquid and vapor
connections at the tank. Excess flow valves may be
incorporated into the main stop valves on the tank.

The wagon tires must be in a safe and serviceable condition,
with no cords showing.

The wagon must be equipped with two suitable safety chains and
a hitch pin.

The wagon tongue and undercarriage must be in a condition to
provide safe transport. .

The pressure vessel and appurtenances must be leak free in
service.

15



27,

History:

Fittings and safety valves must be protected from physical
damage, such as rollover, by roll cages or other protective
devices.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-07. Documented training.

Lis

History:

Any person handling, transferring, transporting, or otherwise
working with anhydrous ammonia at anhydrous ammonia storage
facilities must be competent in safe operating practices and
be able to take appropriate actions when faced with minor
leaks as well as with emergency conditions.

Any person making, breaking, or testing any ammonia
connection, transferring ammonia, or performing maintenance or
repair on an ammonia system under pressure, at anhydrous
ammonia storage facilities, must wear protective gloves and
chemical splash goggles.

Documented training must occur initially and then at intervals
of not less than once per year for those persons handling,
transferring, transporting, or otherwise working with
anhydrous ammonia at anhydrous ammonia storage facilities.
Documentation must consist of signed forms indicating. the type
of training, the date the training occurred, the persons
trained, and the supervisor or training coordinator. Signed
forms must be kept on file for at least three years and made
available for review by the chief boiler inspector and the
commissioner of agriculture during normal business hours.

Training may include audio and video media, demonstrations and
lectures, but must include actual hands-on training for those
persons initially required to handle, transfer, transport, or
otherwise work with ammonia at anhydrous ammonia storage
facilities. The type and amount of training must be
consistent with the duties and responsibilities of the person
at a particular storage facility. Personnel must be trained
for and designated to act in emergency conditions.

Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01

7-12-01-08. Alternate procedures for transferring anhydrous
ammonia directly from cargo tanks to nurse tanks.

1.

Cargo tanks must have current United States department of
transportation certification and container labeling and proof

16



of such certification must be furnished to the commissioner of
agriculture initially and within thirty days of the
recertifications required by the department of transportation.

Adequately sized wheel chocks must be used to prevent movement
of both nurse tanks and cargo tanks prior to the start of any
transfer operations.

Cargo tanks must have all safety equipment required by
ANSI K61.1 - 1989:

a. At least five gallons [18.93 liters] of clean water in a
container;

b. One pair of protective gloves impervious to ammonia;

c. A full facepiece gas mask with an ammonia canister and at
least one spare canister; and

d. Chemical splash goggles.

Nurse tanks musi; be equipped with all safety equipment
required by ANSI K6l.1 - 1989:

a. At least five gallons [18.93 liters] of clean water in a
container;

b. A Tlegible decal depicting step-by-step ammonia transfer
jnstructions; and ‘

c. A legible decal depicting first-aid procedures to follow
if injured by ammonia.

Transfer operations must take place:

a. Only on firm, well-prepared, level surfaces;

b. Only during daylight hours;

c. Only on the owner's or consignee's own property;

d. At Tleast fifty feet [15.24 meters] from the line of any
adjoining property which may be built upon, or any highway

or railroad mainline;

e. At least four hundred fifty feet [137.16 meters] from
any place of public assembly or residence;

f. At Tleast seven hundred fifty feet [228.6 meters] from any
institutional residence; and '

g. ?o closer than one mile [1.61 kilometers] from any city
imits.

17



6. Initial written notification of intent to transfer anhydrous
ammonia from any cargo tank to nurse tanks shall be given to
the board of county commissioners in the county in which
transfer operations will take place. This notification must
be made by the owner or the consignee.

7. Any additional requirements of the local jurisdiction (county
and township) must be complied with fully.

History: Effective July 1, 1996.

General Authority: NDCC 19-20.2-01
Law Implemented: NDCC 19-20.2-01
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JULY 1996

CHAPTER 32-03-01

32-03-01-12. Application for license to practice cosmetology for
the homebound. AnRy-persen;-firm;-assectation;-cerperation;-partrerships
and--other--entity All licensed cosmetologists desiring to provide
cosmetology services for the homebound shall make application to the
board for a homebound license and meet the following requirements:

2.
3

Possess a valid manager-operator license.
Register all clients with the board office.

Previde--a--doeterts--certificate-er Be provided a certificate
from a health official, doctor, or nurse stating that the
client is homebound and the certificate must state provide the
approximate length of time the client will be homebound.

Have-a-kit-that-eentains Possess a kit and present the kit for
inspection by a board-approved inspector. The kit must
contain the following:

a. Manager-operator license;

b. Copy of rules of sanitation;
c. Eyewash;

d. First-aid kit;

e. Portable drain board;

f. Twelve combs and twelve brushes;

21



g. Closed container for soiled towels and other linens that
need to be laundered;

h. Photo identification; and
i. Disinfectant solution.

5. Comply with all rules of disinfection for combs, brushes,
tools, and other equipment as provided in section 32-02-01-10.

6. Pay-an-inttia} The fee for a homebound license ef-seventy-five
is fifty dollars er-a-rerewal-fee-ef-twenty-five-detlars per
year and yearly inspections must be coordinated with the board
office.

7. This rule is subject to the exceptions contained in North
Dakota Century Code section 43-11-02.

History: Effective February 1, 1996; amended effective July 1, 1996.
General Authority: NDCC 43-11-05

Law Implemented: NDCC 43-11-01, 43-11-11, 43-11-13, 43-11-13.2,
43-11-14, 43-11-21, 43-11-22, 43-11-23, 43-11-24, 43-11-28

OBJECTION

THE LEGISLATIVE COUNCIL'S COMMITTEE ON ADMINISTRATIVE RULES OBJECTS TO
NORTH DAKOTA ADMINISTRATIVE CODE SECTION 32-03-01-12 AS ADOPTED BY THE
STATE BOARD OF COSMETOLOGY EFFECTIVE FEBRUARY 1, 1996.

The committee objects to this rule because the committee deems it
to be unreasonable, arbitrary, or capricious. The committee
believes this rule exceeds the intent of the Legislative Assembly
by unduly restricting the availability of cosmetology services to
homebound persons.

Section 28-32-03.3 provides that after the filing of a committee
objection, the burden of persuasion is upon the agency in any action for
judicial review or for enforcement of the rule to establish that the
whole or portion thereof objected to is within the procedural and
substantive authority delegated to the agency. If the agency fails to
meet its burden of persuasion, the court shall declare the whole or
portion of the rule objected to invalid and judgment shall be rendered
against the agency for court costs.

History: Effective May 29, 1996.
General Authority: NDCC 28-32-03.3
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JULY 1996

CHAPTER 33-03-24.1

33-03-24.1-10. Fire safety.

1.

The facility shall comply with the national fire protection
association 1ife safety code, 1988 edition, chapter
twenty-one, residential board and care occupancy, slow
evacuation capability, or a greater level of fire safety.

Fire drills must be held monthly with a minimum of twelve per
year, alternating with all workshifts. Residents and staff,
as a group, shall either evacuate the building or relocate to
an assembly point identified in the fire evacuation plan. At
least once a year, a fire drill must be conducted during which
all staff and residents evacuate the building.

Fire evacuation plans must be posted in a conspicuous place in
the facility.

Written records of fire drills must be maintained. These
records must include dates, times, duration, names of staff
and residents participating and those absent and why, and a
brief description of the drill including the escape path used
and evidence of simulation of a call to the fire department.

Each resident shall receive an individual fire drill
walk-through within five days of admission.

Any--variation-te-complianee-with-the-fire-safety-requirements

must-be--coerdinated--with--the--department--and--approved--in
weiting-by-the-state-fire-marshalx
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#= Residents of facilities meeting a greater lTevel of fire safety
must meet the fire drill requirements of that occupancy
classification.

History: Effective January 1, 1995; amended effective July 1, 1996.
General Authority: NDCC 23-069.3-19
Law Implemented: NDCC 18-01-03.2, 23-09.3-09
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CHAPTER 33-06-61

33-06-01-81. Reportable diseases conditions. All reports of
reportable diseases conditions shall be confidential and not open to
inspection. The folTowing diseases conditions are hereby declared to be
reportable in this state.

1.
2.
3z

Acquired immune deficiency syndrome (A.I.D.S.).
Amebiasiss

Anthrax.

4---Blastemyeesiss

8= 3. Botulism.
6---Brueetiosiss
#= 4. Campylobacter enteritis.
8:--Chaneroids:
5. Cancer, all invasive and in situ carcinomas (except basal and
squamous cell skin carcinomas or carcinoma in_situ of the
cervix uteri). .
9: 6. Chickenpox (varicella).
10= 7. Chlamydial infections.
i1- 8. Cholera.
9. Cryptosporidiosis.
12- 10. Diphtheria.
$3: 11. E. coli 0157:H7 infection.
14-: 12. Encephalitis (speeify-etielegy arboviral encephalitides only).
18- 13. Foodborne or waterborne outbreaks.
16= 14. Giardiasis.
i7: 15. Gonorrhea.

9=

18---Granuieoma-inguinales

16.

Hantavirus.
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20+
21
22

28+

2tz
28z
29+

32

35=
36z

3f:

40+
41
42-

43: 35.

17. Haemophilus influenzae b.
18. Hemolytic uremic syndrome.
19. Hepatitis (specify type).

23:--Herpes-simplex-{genital}-
24:--Histeplasmesiss

20. Human immunodeficiency virus infection.

- 21. Infantile group B streptococcal infection.

22. Influenza.
23. Lead poisoning.
24. Legionellosis.

30:--Lepresys
31:--Leptespiresiss
25. Lyme disease.

33:--Lymphegrantiema-veReresms

= 26. Malaria.

27. Measles (rubeola).

28. Meningitis {speeify---etielegy}, bacterial (all bacterial
species isolated from cerebrospinal fluid).

29. Mumps.

30. Nosocomial infeetiens outbreaks in institutions.

39:--0rnithesis-{Psittaecosis}+

1. Pertussis.

32. Plague.
33. Poliomyelitis.
34. Q fever.
35. Rabies.

44:--Reyeis-syrdremes
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45+
46+

48+
49-

81
82-
83-
84~

56=

36. Rocky Mountain spotted fever.

37. Rubella.

38. Salmonellosis.

39. Scabies {in-institutiens} outbreaks in institutions.
40. Shigellosis.

1. Streptococcus, group A invasive infection (streptococcus,
group A isolated from blood, cerebral spinal fluid or other
normal sterile site). ’

F=N

42. Streptococcus pneumoniae (drug-resistant  streptococcus
pneumoniae isolated from blood, cerebral spinal fluid or other
normal sterile site which is resistant to at least one drug
commonly used for treatment).

= 43. Syphilis.

44. Tetanus.

45. Toxic-shock syndrome.
46. Trichinosis.

47. Tuberculosis.
858:--Fularemiax

48. Tumors of the central nervous system.

49. Typhoid fever.

50. Unusual disease cluster or outbreak.

History: Amended effective May 1, 1984; December 1, 1986; January 1,
1988; January 1, 1989; October 1, 1990; January 1, 1991; February 1,

1992;

May 1, 1994; January 1, 1995; July 1, 1996.

General Authority: NDCC 23-07-01
Law Implemented: NDCC 23-07-01
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CHAPTER 33-06-02

33-06-02-01. Metheds-ef-reperting Reporting.

L.

Printed-ferms-availables--FThe-reperting-forms-witl-be-provided
By-the-state-department-ef-health---For-these--diseases--whieh
may--reguire--investigation--te-prevent-spread-ef-the-diseases
forms-are-avaitable--whieh--speeify--the--patientis--name--and
address;--ages--sex;-eccupation;-probable-seuree-of-infeetion;
date-ef-expesure;-date-ef-onset;-and-name-and-address--ef--the
persen--making--the--repert:---For-these-diseases-whieh-de-net
require-iAvestigatiens;-forms-are-avaitable-for-reperting--the
diseases-by-number-enty-

Morbidity reports. Reporting may be conducted by completion
of reporting forms, telephonic, electronic, or through other
means designated by the state department of health. All
morbidity reports must be made as soon as a laboratory test
result is positive or a clinical diagnosis is made.

Printed forms. Reporting forms will be provided by the state

department of health. For those conditions which may require
investigation to prevent spread of the condition, forms are
available which specify the patient's name and address, age,
sex, occupation, probable source of infection, date of
exposure, date of onset, and name and address of the person
making the report. For those conditions which do not require
investigations, forms are available for reporting the
conditions by number only.

Telephonic reports. Physicians shall notify the state health
officer by telephone of any unusual outbreak of food
infections and poisonings, and of any case of lepresy; bubonic
plague, rabies, anthrax, psittaeesis; botulism, Rocky Mountain
spotted fever, rat-bite--fever; and such other diseases
conditions as the state department of health may from
time-to-time designate.

Teacher must report suspected cases. Whenever any school
principal or teacher in any private, public, or parochial
school has reason to suspect that any pupil is suffering from
or has been exposed to any communicable disease condition,
such principal or teacher shall send the child home with
instructions to see the child's family physician. Any pupil
so excluded shall not be permitted to attend school again
until the pupil shall present a certificate from a physician
licensed to practice medicine in North Dakota or from the
local health department stating that the child is not
suffering from a communicable disease condition and that it is
safe for the child to return to school. Such principal or
teacher shall also report any such suspected case to the local
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health officer, who, upon receipt of such report, shall use
the officer's best judgment as to the necessity for further
investigating the case.

A1l medical diagnostic laboratories are required to report any

laboratory test result (serological, culture, etc.) which may
be interpreted as indicative of any of the reportable
conditions to the state department of health. Test results
from specimens sent by in-state laboratories to out-of-state

laboratories are also required to be reported.

In addition to reporting requirements specified under

History:

subsection 5, mandatory reporters include:

a. A1l physicians and _other health care providers
administering screening, diagnostic, or  therapeutic
services.

b. Hospitals, including those providing inpatient or

outpatient services, or both.

c. Health care facilities, including basic care facilities
and mobile units, providing screening, diagnostic, or
therapeutic services.

Amended effective July 1, 1996.

General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-01-03
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CHAPTER 33-07-03.1
LONG-TERM CARE FACILITIES

[Repealed effective July 1,'1996]
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STAFF COMMENT: Chapter 33-07-03.2 contains all new material and is not
underscored so as to improve readability.

CHAPTER 33-07-03.2
NURSING FACILITIES

Section .

33-07-03.2-01 Definitions

33-07-03.2-02 Conflict With Federal Requirements
33-07-03.2-03 Application for and Issuance of License
33-07-03.2-04 Waiver Provision

33-07-03.2-05 Access and Surveillance by the Department
33-07-63.2-06 Plan of Correction

33-07-03.2-07 Governing Body

33-07-03.2-08 Physical Environment

33-07-03.2-09 Emergency Plan

33-67-03.2-10 Quality Improvement Program
33-07-03.2-11 Infection Control Program
33-07-03.2-12 Education Programs '
33-07-03.2-13 Medical Services

33-07-03.2-14 Nursing Services

33-07-03.2-15 Resident Assessment and Care Plan
33-07-03.2-16 Dietary Services

33-07-03.2-17 Resident Record Services

33-07-03.2-18 Pharmaceutical Services

33-07-03.2-19 Social Services

33-07-03.2-20 Activity Services

33-07-03.2-21 Approved Activity Training Program
33-07-03.2-22 Specialized Rehabilitative Services
33-07-03.2-23 Diagnostic Services

33-07-03.2-24 Housekeeping, Maintenance, and Laundry Services
33-07-03.2-25 Adult Day Care Services

33-07-03.2-26 Secured Units

33-067-03.2-01. Definitions. The following terms are defined for
this chapter, chapter 33-07-04.2, and North Dakota Century Code chapter
23-16:

1. "Abuse" for the purposes of this chapter is defined in section
33-07-06-01.

2. "Adult daycare" means the provision of facility services to
meet the needs of individuals who do not remain in the
facility overnight.

3. ‘"Authentication' means identification of the individual who
made the resident record entry by that individual in writing,
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10.

and verification that the contents are what the individual
intended.

"Bed capacity" means bed space designed for resident care,
including space originally designed or remodeled for resident
beds even though temporarily not used for such purposes. The
number of beds to be counted in any resident room is the
maximum number for which adequate floor area is provided. In
measuring the floor area of resident rooms for the purposes of
determining bed capacity, only the net usable space in the
room may be considered. Space in toilet rooms, washrooms,
closets, vestibules, and corridors may not be counted. Areas
included are:

a. All space designed for resident bedrooms even if currently
closed or assigned to easily convertible, nonresident
uses; and

b. Space in areas originally designed as solaria, waiting
rooms, offices, conference rooms, classrooms, and such
that has necessary fixed equipment (nurses' «call,
lighting, etc.) and is accessible to a nurses' station
exclusively staffed for resident care.

"Department" means the state department of health.

"Discharge" means movement from a facility to noninstitutional
setting when the discharging facility ceases to be Tlegally
responsible for the care of the resident.

"Emanating services" means services which are provided from a
facility to nonresidents.

"Facility" means a nursing facility.

"Governing body" means the individual or group in whom legal
responsibility is vested for conducting the affairs of a
private or governmental facility. Governing body includes,
where appropriate, a proprietor, the partners of any
partnership including limited partnerships, the board of
directors and the shareholders or members of any corporation
including limited 1liability companies and nonprofit
corporations, a city council or commission, a county
commission or social service board, a governmental commission
or administrative entity, and any other person or persons
vested with management of the affairs of the facility
irrespective of the name or names by which the person or group
is designated.

"Licensed health care practitioner" means an individual who is
licensed or certified to provide medical, medically related,
or advanced registered nursing care to individuals in North
Dakota.

34



11.

12.

13.

14.

15.

16.

17

18.

19.

"Licensee" means the Tlegal entity responsible for the
operation of a facility.

"Medical staff" means a formal organization of licensed health
care practitioners with the delegated authority and
responsibility to maintain proper standards of medical care.

"Misappropriation of resident property" means the willful
misplacement, exploitation, or wrongful temporary or permanent
use of a resident's belongings or money without the resident's
consent. Willful for the purpose of this definition means to
do so intentionally, knowingly, or recklessly.

a. "Intentionally" means to do deliberately or purposely.

b. "Knowingly" means to be aware or cognizant of what one is
doing, whether or not it is one's purpose to do so.

c. "Recklessly" means to consciously engage in an act without
regard or thought to the consequences.

"Neglect" for the purposes of this chapter is defined in
section 33-07-06-01.

"Nursing facility" means an institution or a distinct part of
an institution established to provide health care under the
supervision of a licensed health care practitioner and
continuous nursing care for twenty-four . or more consecutive
hours to two or more residents who are nct related to the
licensee by marriage, blood, or adoption; and who do not
require care in a hospital setting.

"Rural area" means an area defined by the United States bureau
of the census as a rural area.

"Secured unit" means a specific area of the facility that has
a restricting device separating the residents in the unit from
the residents in the remainder of the facility.

"Signature" means the name of the individual written by the
individual or an otherwise approved identification mechanism
used by the individual that may include the approved use of a
rubber stamp or an electronic signature.

"Transfer" means movement from a facility to another
institutional setting when the legal responsibility for the
care of the resident changes from transferring facility to the
receiving institutional setting.
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20. "Writing" means the use of any tangible medium for entries
into the medical record, including ink or electronic or
computer coding, unless otherwise specifically required.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-02. Conflict with federal requirements. If any part
of this chapter or chapter 33-07-04.2 is found to conflict with federal
requirements, the more stringent shall apply. Such a finding or
determination shall be made by the department and shall not affect the
remainder of this chapter or chapter 33-07-04.2

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-03. Application for and issuance of license. An
entity meeting the definition of nursing facility in this chapter must
obtain a license from the department to operate in North Dakota. No
person or entity shall establish or operate a facility without first
having obtained a license.

1. Any person or entity who owns or leases a facility and desires
to maintain or operate it shall apply to the department for a
license in the form prescribed and shall obtain an initial
license before accepting residents for care or treatment.

a. The department shall not approve an application for an
initial Ticense unless:

(1) The application and all required attachments and
statements submitted by the applicant meet the
requirements of this chapter and chapter 33-07-04.2.

(2) The department has conducted an inspection or
investigation of the facility to determine compliance
with this chapter and chapter 33-07-04.2.

(3) The department has completed an investigation into
the fitness of the applicant and determined the
applicant to be fit based on the following:

(a) Evidence provided by the applicant which
identifies that financial resources and sources
of revenue for the applicant's facility appear
adequate to provide staff, services, and the
physical environment sufficient to comply with
North Dakota Century Code chapter 23-16, this
chapter, and chapter 33-07-04.2;
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(b) The applicant has furnished the department with
a signed and notarized statement describing and
dating every proceeding, within five years of
the date of the application, in which the
applicant was involved that resulted in a
limitation, suspension, revocation, or refusal
to grant or renew a nursing facility license or
resulted in a ban on medicare or medicaid
admissions or a medicare or medicaid
decertification action; and

(c) The applicant shall furnish a signed and
notarized statement to the department describing
every criminal proceeding within five years of
the date of the application in which the
licensee or any of its shareholders owning
interest of five percent or more, officers,
directors, partners, or other controlling or
managing persons, has been convicted or nolo
contendere plea accepted, of a criminal offense
related to the operation, management, or
ownership of a nursing facility.

b. The initial Tlicense shall be valid for a period not to
exceed one year and shall expire on December thirty-first
of the year issued.

The department shall issue a renewal license when a facility
is in substantial compliance with the provisions of these
licensing requirements, as determined by periodic unannounced
onsite surveys conducted by the department and other
information submitted by the facility upon the request of the
department. Renewal 1licenses shall expire on December
thirty-first of each year. The application for renewal must
be received by the department with sufficient time prior to
the beginning of the Ticensure period to process.

The department may issue a provisional license, valid for a
specific period of time not to exceed ninety days, when there
are one or more serious deficiencies or a pattern of
deficiencies related to compliance with these Tlicensing
requirements.

a. A provisional license may be renewed at the discretion of
the department, provided the licensee demonstrates to the
department that it has made progress towards compliance
and can effect compliance within the next ninety days. A
provisional license may be renewed one time.

b. When a facility operating under a provisional license

notifies the department that it has corrected its
deficiencies, the department will ascertain correction.
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Upon finding compliance, the department shall issue a
renewal license.

4. In the case where two or more buildings operated under the
same management are used in the care of residents, a separate
lTicense is required for each building.

5. Each 1license is valid only in the hands of the entity to whom
it is issued and is not subject to sale, assignment, or other
transfer, voluntary or involuntary, nor is a license valid for
any premises other than those for which originally issued.
The 1license must be displayed in a conspicuous place within
the facility.

6. The facility shall notify the department in writing thirty
days in advance of any of the following changes:

a. Transfer or change of ownership.

b. Transfer of operating rights, including a lease of the
facility where the 1lessor retains no control of the
operation or management of the facility.

c. Change in bed capacity.
‘d. Change in the name of the facility.

7. The facility shall notify the department in writing within
thirty days of a change in administrator or nurse executive.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-04. Waiver provision. Any provisions of this chapter
or chapter 33-07-04.2 may be waived by the department for a specified
period in specific instances, provided such a waiver does not adversely
affect the health and safety of the residents and would result in
unreasonable hardship upon the facility. A waiver may be granted for a
specific period of time not to exceed one year and shall expire on
December thirty-first of the year issued.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-05. Access and surveillance by the department. The
department may evaluate a facility's compliance with this chapter or
chapter 33-07-04.2 at any time through:

1. An announced or unannounced onsite review; or
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2. A request for submission of written documentation verifying
compliance.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-06. Plan of correction.

1. A facility shall submit to the department a plan of correction
addressing areas of noncompliance with the licensure
requirements of this chapter and chapter 33-07-04.2.

2. A plan of correction must include:
a. How the corrective action will be accomplished;

b. How the facility will identify other residents or portions
of the facility having the potential to be affected by the
same deficient practice;

c. What measures will be put into place or systemic changes
made to ensure that the deficient practice will not recur;
and

d. How the facility will monitor its corrective actions to
ensure that the deficient practice is being corrected and
will not recur.

3. A plan of correction is required within ten calendar days of
receipt of the deficiency statement and is subject to
acceptance, acceptance with revisions, or rejection by the
department.

4. Corrections must be completed within sixty days of the survey
completion date, unless an alternative schedule of correction
has been specified by the department.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-07. Governing body. The governing body is legally
responsible for the quality of resident care services; for resident
safety and security; for the conduct, operation, and obligations of the
facility; and for ensuring compliance with all federal, state, and local
laws.

1. The governing body shall establish, cause to implement,

maintain, and as necessary, revise its practices, policies,
procedures, and bylaws for the ongoing evaluation of the
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services operated or delivered by the facility and for the
identification, assessment, and resolution of problems that
may develop in the conduct of the facility. These policies,
procedures, and bylaws must be in writing, dated, and made
available to all members of the governing body and facility
staff.

The governing body shall appoint a qualified administrator who
is responsible for the management of the facility.

a. The administrator shall hold a valid North Dakota nursing
home administrator's license.

b. In the absence of the administrator, an employee must be
designated in writing to act on behalf of the
administrator.

The governing body must ensure sufficient trained and
competent staff is employed to meet the residents' needs. The
governing body shall approve and ensure implementation of
written personnel policies and procedures including:

a. Written Jjob descriptions for personnel positions in all
service areas. Job descriptions must include definition
of title, qualifications, duties, responsibilities, and to
whom the position reports.

b. Provisions for checking state registries and licensing
boards for current licensure or registry status and
history of disciplinary actions prior to employment.

c. Procedures to ensure all personnel for whom Ticensure,
certification, or registration is required have a valid
and current license, certificate, or registration.

d. Prohibitions on resident abuse, neglect, and
misappropriation of resident property, and procedures for
investigation, reporting, and followup action.

The governing body shall ensure the development and
implementation of written policies and procedures for all
services provided by the facility, including emanating
services. These policies and procedures must be current and
shall be revised when changes in standards of practice occur.

The governing body shall ensure the development and
implementation of written resident care policies, procedures,
and practices including:

a. Admission or retention policies which ensure:
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(1) Only those persons whose needs can be met within the
accommodations and services provided by the facility
are admitted and retained by the facility.

(2) Residents are admitted to the facility only by the
order of a licensed health care practitioner.

(3) Resident information, including current medical
findings, diagnosis, and orders from the licensed
health care practitioner for immediate care of the
resident are available to the facility prior to or at
the time of admission.

(4) Other pertinent information including family history
and past medical history is received from the
licensed health care practitioner within forty-eight
hours of admission.

(5) A physical examination of the resident is performed
by the Ticensed health care practitioner within five
days prior to admission or within forty-eight hours
after admission, unless the licensed health care
practitioner documents the current examination
remains accurate.

(6) Each resident in the facility is under the
supervision of a licensed health care practitioner.

(a) Licensed health care prattitioners shall visit
residents as often as medically indicated, but
no less frequently than annually.

(b) Orders must be signed by the licensed health
care practitioner at the time of each visit.

(c) Progress notes must be written or dictated at
the time of each visit and signed within a
timeframe as determined by the facility, not to
exceed thirty days.

A procedure whereby an ongoing evaluation of resident
status and need for facility care is conducted and made a
part of the resident record.

Arrangements are made in the form of a written contract
for specific resident care services to be provided by
outside resources if the specific resident care services
required are not available by facility staff. Outside
resource shall apprise the appropriate facility staff of
recommendations, plans for implementation, and continuing
assessment through dated, and signed reports.

41



d. Provisions to ensure resident rights are met in compliance
with North Dakota Century Code chapter 50-10.2.

e. Prohibition of resident abuse, neglect, or
misappropriation of resident property.

f. Provisions to ensure residents are free from physical
restraints imposed or psychoactive drugs administered for
the purpose of discipline or convenience that are not
required to treat the resident's medical symptoms.

6. The governing body is responsible for services furnished in
the facility whether or not they are furnished directly by the
facility or by outside resources. The governing body shall
ensure that a contractor of services furnishes such services
that permit the facility to comply with all applicable laws,
codes, rules, and regulations. The governing body shall:

a. Ensure the services performed under contract are provided
in a safe and effective manner.

b. Maintain a copy of current contracts for all contracted
services. The contracts must identify the scope and
nature of the services provided.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-08. Physical environment. The facility must be
constructed, arranged, and maintained to ensure the safety and
well-being of the residents.

1. The physical plant must comply with the construction standards
of chapter 33-07-04.2; and

2. The facility must provide an environment that is maintained,
clean, comfortable, and appropriately responds to the
physical, functional, and psychosocial needs of the residents.
The facility must provide adequate space, 1lighting levels,
ventilation, and safety measures consistent with the services
being offered and the needs of the residents being served.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-01-03, 23-16-01

33-07-03.2-09. Emergency plan. The facility shall have a written
procedure to be followed in case of emergencies. The emergency plan
must specify persons to be notified, locations of alarm signals and fire
extinguishers, evacuation routes, procedures for evacuating residents,
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and assignment of specific tasks, and responsibilities to the personnel
of each shift.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-10. Quality improvement program.

1. The facility shall develop and implement a quality improvement
program, approved by the governing body, for assessing and
improving the quality of services and care provided to
residents. The written program must describe objectives,
organization, scope, and mechanisms for overseeing and
reporting the effectiveness of monitoring, evaluation, and
improvement activities.

2. The quality improvement program must include a written plan
for all services including indicators of care that are
important to the health and safety of the residents.

3. The indicators of the written quality improvement plan must
relate to quality of services and care provided to residents
and must be objective, measurable, and based on current
standards of practice.

4. Written documentation of quality improvement activities,
including infection control, must be prepared and reported to
the governing body.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-06

33-07-03.2-11. Infection control program. The facility shall
develop and implement a facilitywide program, approved by the governing
body, for surveillance, prevention, and control of infections. This
program must be consistent with the centers for disease control
standards specific to disease control. The responsibilities of the
program include:

1. Establishment of an infection control plan that includes the
use of techniques and precautions in accordance with the
standards of practice for each department or service.

2. Establishment of policies and procedures for reporting,
logging, surveillance, monitoring, and documentation of
infections, and the development and implementation of systems
to collect and analyze data and activities to prevent and
control infections.

43



3. Development and implementation of policies and procedures
including:

a. The criteria to determine admission eligibility of an
individual with a contagious or infectious disease; and

b. The immediate isolation of all residents in whom the
condition jeopardizes the safety of the resident or other
residents.

4. Assignment of the responsibility for management of infection
surveillance, prevention, and control to a qualified person or
persons.

5. Maintenance of proper facilities and appropriate procedures
used for disposal of all infectious and other wastes.

6. Development and implementation of a process for inspection and
reporting of any employee with an infection who may be in
contact with residents, their food, or laundry.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03
Law Implemented: NDCC 23-01-03, 23-16-01

33-07-03.2-12. Education programs. The facility shall design,
implement, and document educational programs to orient new employees and
keep all staff current on new and expanding programs, techniques,
equipment, and concepts of quality care. The following topics must be
covered with all staff annually:

1. Safety and emergency procedures, including procedures for fire
and other disasters.

2. Prevention and control of infections, including universal
precautions.

3. Resident rights.

4. Advanced directives.

5. Care of the emotionally disturbed and confused resident.
History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-13. Medical services.

1. The facility shall have a licensed physician who is specified
as the medical director or a medical staff organized under
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History:

bylaws and rules approved by and responsible to the governing
body. The medical director or medical staff shall be
responsible for the quality of all medical care provided to
residents and for the ethical and professional practices of
its members.

The duties and responsibilities of the medical director or
medical staff must be delineated in a formal agreement with
the governing body.

The medical director or medical staff shall be involved in the
development of written medical staff policies which are
approved by the governing body, which delineate the
responsibilities of Ticensed health care practitioners.

The medical director or a member of the medical staff shall
participate in the quality improvement and infection control
program meetings.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-14. Nursing services.

3

Nursing services must be under the direction of a nurse
executive (director of nursing) who is employed by the
facility and 1is a registered nurse licensed to practice in
North Dakota.

The nurse executive must have written administrative
authority, responsibility, and accountability for the
integration of nursing services consistent with the overall
facility plan and philosophy of resident care. The nurse
executive shall retain administrative responsibility to:

a. Ensure development, maintenance, implementation, and
revision of nursing service objectives, standards of
practice, policy and procedure manuals, and written job
descriptions for each 1level of nursing personnel,
including unlicensed staff.

b. Ensure a resident assessment is completed and a
comprehensive care plan is established in coordination
with the resident or 1legal representative within the
required timeframes.

c. Ensure care plans are implemented so as to assist each
resident to attain and maintain their highest level of
functioning.
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History:

The facility shall have sufficient qualified nursing personnel
on duty at all times to meet the nursing care needs of the
residents including:

a. At least one registered nurse on duty eight consecutive
hours per day, seven days a week; and

b. At least one licensed nurse on duty and designated to work
charge twenty-four hours a day seven days a week.

Effective July 1, 1996.

General Authority: NDCC 28-32-02(1)
Law Implemented: NDCC 23-01-03

33-07-03.2-15. Resident assessment and care plan.

1.

History:

The facility shall complete and maintain an up-to-date
comprehensive resident assessment for each resident by using
the resident assessment instrument, the wutilization
guidelines, the minimum data set of core elements and common
definitions, and the resident assessment protocol summary with
triggers as specified by the department and approved by health
care financing administration and published in the state
operations manual.

In coordination with the resident or resident's Tlegal
representative and staff providing resident care services, a
comprehensive written resident care plan for each resident
must be developed and maintained consistent with each
resident's individual needs and Tlicensed health care
practitioner's plan of medical care. An initial care plan
must be implemented wupon admission and revised within seven
days after the completion of the resident assessment
instrument.

A care plan must be individualized to meet the needs of the
resident and must include problem and strength identification,
measurable resident-centered goals, plans of action, and which
professional service is responsible for each element of care.
Goals must be measurable, behavior oriented, time-limited, and
achievable.

Resident assessment and quarterly assessment information on
each resident must be submitted electronically to a location
specified by the department in a timeframe specified by the
department.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-03.2-16. Dietary services. The facility shall provide for
the dietary needs of the residents and provide dietary services in
conformance with the food service sanitation manual issued by the
department. Dietary services must include:

1. A qualified director of dietary services must be designated to
be responsible for the dietary service of the facility.

a. A director of dietary services is:

(1) A dietitian licensed to practice in North Dakota and
registered by the American dietetic association;

(2) A graduate of a dietetic technician or dietetic
assistant training program approved by the American
dietetic association;

(3) A certified dietary manager, certified by the
certifying board for dietary managers;

(4) A graduate of a state-approved course that provides
ninety or more hours of instruction in dietary
service supervision in a health care institution with
consultation from a licensed and registered
dietitian; or

(5) An individual trained and experienced in food service
supervision and management in a military service
equivalent to the program described in paragraph 2 or
4.

b. If the director of dietary services is not a licensed and
registered dietitian, regularly scheduled consultation
from a consultant Ticensed and registered dietitian must
be obtained at least monthly.

2. Dietary service personnel and all personnel who are actively
engaged in assisting residents with eating must be in good
health and practice hygienic food handling techniques.

3. Menus for all diets must be planned in accordance with the
recommended dietary allowances of the food and nutrition board
of the national research council, national academy of science.
Sufficient food must be prepared as planned for each meal to
meet the nutritional needs of residents.

a. Menus must be written at least one week in advance. The
current week's menus must be Tlocated in the dietary
services area for easy use by dietary services staff.

b. When changes in the menu are necessary, substitutions must

provide equal nutritive value. The change and the reason
for the change must be noted in writing on the menu.
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History:

c. Menus of food served must be filed and maintained for
thirty days.

d. Menus must be adjusted to address the requests of the
residents when possible.

Therapeutic diets when prescribed by the licensed health care
practitioner.

At least three meals or the equivalent must be served daily,
at regular times.

a. There must be no more than a fourteen-hour span between a
substantial evening meal and breakfast unless a nourishing
snack is provided at bedtime. Up to sixteen hours may
elapse between a substantial evening meal and breakfast
the following day if the residents agree to this meal span
and a nourishing evening snack is served.

b. A substantial evening meal is an offering of three or more
menu items at one time, one of which includes a high
quality protein item such as meat, fish, egg, or cheese.

c. Snacks must be offered at bedtime daily.

A current diet manual, approved by the medical staff or
medical director, must be readily available.

Providing each resident with food prepared by methods that
conserve nutritive value, flavor, and appearance. The food
must be attractively served at the proper temperatures and in
a form to meet individual needs. Equipment must be provided
and procedures established to:

a. Maintain hot food above one hundred forty degrees
Fahrenheit [60 degrees Celsius] during dishing.

b. Ensure that cold foods leave the kitchen at no more than
forty-five degrees Fahrenheit [7.22 degrees Celsius].

Table service for all who can and will eat at a table. For
those not eating at a table, the proper eating equipment must
be available and used.

Facilities for the general dietary needs of the residents, and
for the maintenance of sanitary conditions in the storage,
preparation, service and distribution of food.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-03.2-17. Resident record services. The governing body of
the facility shall establish and implement policies and procedures to
ensure the facility has a resident record service with administrative
responsibility for resident records.

1.

A resident record must be maintained and kept confidential for
each resident admitted to the facility. The resident record
shall be complete, accurately and legibly documented, and
readily accessible.

a. The resident or the resident's legal representative have
the right to view and authorize release of their medical
information.

b. The facility shall develop policies which address access
to resident records.

c. Resident records may be removed from the facility only
upon subpoena, court order, or pursuant to facility
policies when a copy of the original record is maintained
at the facility.

A1l records of discharged residents must be preserved for a
period of ten years from date of discharge. Records of
deceased residents must be preserved to seven years.

a. In the case of minors, records must be retained for the
period of minority and ten years from the date of 1live
discharge. Records of deceased residents who are minors
must be preserved for the period of minority and seven
years.

b. It 1is the governing body's responsibility to determine
which records have research, legal, or medical value and
to preserve such records beyond the above-identified
timeframes until such time the governing body determines
the records no longer have a research, legal, or medical
value.

If the facility does not employ an accredited record
technician or registered record administrator, an employee of
the facility must be assigned the responsibility for ensuring
that records are maintained, completed, and preserved. The
designated employee shall receive consultation at least
annually from an accredited record technician or registered
record administrator.

Each resident record must include:

a. The name of the resident, personal licensed health care
practitioner, dentist, and designated representative or
other responsible person, admitting diagnosis, final
diagnosis, condition on discharge, and disposition.
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m.
n.

ATl

Initial medical evaluation including medical history,
physical examination, and diagnosis.

A report from the licensed health care practitioner who
attended the resident in the hospital or other health

care setting, and a transfer form used under a transfer
agreement.

Licensed health care practitioner's orders, including all
medication, treatments, diet, restorative plan,
activities, and special medical procedures.

Licensed health care practitioner's progress notes
describing significant changes in the resident's
condition, written at the time of each visit.

Current comprehensive resident assessment and plan of
care.

Quarterly reviews of resident assessments and nurse's
notes containing observations made by nursing personnel
for the past year.

Medication and treatment records including all
medications, treatments, and special procedures performed.

Laboratory and x-ray reports.
Consultation reports.

Dental reports.

Social service notes.

Activity service notes.
Resident care referral reports.

entries into the resident record must be authenticated by

the individual who made the written entry, as defined by
facility policy and applicable state laws and regulations, and
must at a minimum include the following:

a‘

A1l  entries the licensed health care practitioner
personally makes in writing must be signed and dated by
the licensed health care practitioner.

Telephone and verbal orders may be used provided they are
given only to qualified licensed personnel and reduced to
writing and signed or initialed by a licensed health care
practitioner responsible for the care of the patient.
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Signature stamps may be used consistent with facility
policies as long as the signature stamp is used only by
the licensed health care practitioner whose signature the
signature stamp represents. Written assurance must be on
file from the licensed health care practitioner to
indicate the practitioner is the sole user of the
signature stamp.

Electronic signatures may be used if the facility's
medical staff and governing body adopt a policy permitting
authentication by electronic signature. The policy must
include:

(1) The staff within the facility authorized to
authenticate entries in resident records using an
electronic signature.

(2) The safeguards to ensure confidentiality, including:

(a) Each user must be assigned a unique identifier
generated through a confidential access code.

(b) The facility shall certify in writing each
identifier is kept strictly confidential. This
certification must include a commitment to
terminate the user's use of that particular
identifier if it 1is found the identifier has
been misused. Misused means the user has
allowed another individual to use the user's
personally assigned identifier, or the
identifier has otherwise been inappropriately
used.

(c) The user must certify in writing the user is the
only individual with user access to the
identifier and the only individual authorized to
use the signature code.

(d) The facility shall monitor the use of the
identifiers periodically and take corrective
action as needed. The process by which the
facility will conduct the monitoring must be
described in policy.

(3) A process to verify the accuracy of the content of
the authenticated entries, including:

(a) A system that requires completion of certain
designated fields for each type of document
before the document may be authenticated, with
no blanks, gaps, or obvious contradictory
statements appearing within those designated
fields. The system must require that correction

81



or supplementation of previously authenticated
entries must be made by additional entries,
separately authenticated and made subsequent in
time to the original entry.

(b) An opportunity for the user to verify the
accuracy of the document and to ensure the
signature has been properly recorded.

(c) As part of the quality improvement activities,
the facility shall periodically sample records
generated by the system to verify accuracy and
integrity of the system.

(4) A user may terminate authorization for use of an
electronic signature upon written notice to the staff
member in charge of resident records.

(5) Each report generated by the user must be separately
authenticated.

(6) A list of confidential access codes must be
maintained under adequate safeguards by facility
administration.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-18. Pharmaceutical services. The facility shall
provide pharmaceutical services to meet resident needs.

1. The facility shall obtain the services of a licensed
pharmacist who shall develop policies and procedures for the
provision of pharmaceutical services within the facility
consistent with chapter 61-03-02, state laws, and federal
laws. These polices and procedures must be approved by
medical staff or medical director and governing body and must
include provisions for:

a. The procurement, storage, dispensing, labeling,
administration, and disposal of drugs and biologicals.

b. Allowing the resident to be totally responsible for the
resident's own medication based on request of the
resident, assessment of the functional capability of the
resident by facility nursing staff, documentation of the
assessment and resultant recommendations, and specific
approval and order of the Tlicensed health care
practitioner. The facility must provide a secure storage
area for medications self-administered by the resident.
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2. The pharmacist shall review each resident's medications
monthly and report any discrepancies to the nurse executive or
the resident's licensed health care practitioner.

3. All medications administered to a resident must be ordered in
writing by a licensed health care practitioner. Telephone and
verbal orders may be given to qualified licensed personnel and
must be immediately reduced in writing, signed, and dated by
the individual receiving the order, and countersigned or
initialed by the licensed health care practitioner.

4. When ordered, medications not specifically limited as to time
or number of doses must be automatically stopped in accordance
with a written policy. The resident's attending licensed
health care practitioner must be notified of stop order
policies and contacted promptly for a decision concerning
renewal of such orders so continuity of the resident's
therapeutic regimen is not inadvertently interrupted.

5. Standing orders for drugs must specify the circumstances for
drug dosage, route, duration, and frequency of administration.
The order must be reviewed annually and, if necessary,
renewed. When a standing order is implemented for a specific
resident, it must be entered in the resident's record, dated,
and signed by the Tlicensed health care practitioner who
prescribed the order.

6. All medications must be administered by individuals authorized
to do so in accordance with state laws and regulations
governing such acts. Each does administered must be properly
recorded in the resident record.

7. A1l medications administered by facility staff must be stored
in a locked area or locked cart.

a. Medications requiring refrigeration must be kept in a
separate refrigerator which is locked or in a separate
refrigerator in a Tlockable medication room near the
nurses' station.

b. Medications for "external use only" must be kept in a
lTocked area and separate from other medications.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-19. Social services. The governing body shall ensure
social services are provided to ensure each resident attains and
maintains their highest Tlevel of physical, mental, and psychosocial
functioning.
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1. The facility shall have one or more designated staff members
trained in the assessment of residents' psychosocial needs and
in the provision of services to meet those needs. If a
designee is not a qualified social worker as defined in North
Dakota Century Code chapter 43-41, the designee shall receive
onsite consultation from a qualified social worker on a
quarterly basis.

2. If the facility does not provide social services directly, the
facility must have a contract with an agency or individual
qualified to provide such services.

3. The facility shall have policies and procedures for the
delivery of social services.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-20. Activity services. The facility shall provide an
ongoing program of activity services to meet the needs and interests of
each resident which promotes or maintains each resident's physical,
mental, and psychosocial well-being.

1. The facility shall employ a qualified activity coordinator who
is responsible for the direction and supervision of the
resident activity services. A qualified activity coordinator
is:

a. An individual certified as a therapeutic recreation
specialist by a recognized accrediting body;

b. An individual who 1is eligible for certification as a
therapeutic recreation specialist by a recognized
accrediting body for the first year the individual is
eligible;

c. An individual who is activity director certified by a
recognized accrediting body;

d. An individual who is activity consultant certified by a
recognized accrediting body;

e. A qualified occupational therapist as defined in North
Dakota Century Code chapter 43-40;

f. A certified occupational therapy assistant;
g. An individual who has the equivalent of two years of
full-time experience in a social or recreational program

within the last five years, one of which was in a resident
activity program in a health care setting; or
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h. An individual who has completed an activity training
program approved by the department as meeting the
requirements in section 33-07-03.2-22; and

(1) Has one year of full-time experience in the past five
years in an activity program in a health care
setting; or

(2) Receives monthly onsite consultation for a minimum of
one year after the completion of the program from an
individual meeting the qualifications described in
subdivision a, d, e, f, or g.

2. The facility shall have sufficient activity staff to provide
an ongoing program of meaningful, stimulating, therapeutic,
and leisure time activities to meet the needs and suited to
the interests of each resident.

3. The facility shall have policies and procedures for the
delivery of activity services.

4. Each resident's activity plan must be developed in accordance
with instructions of the licensed health care practitioner.

5. The activity plan must be coordinated with the resident's
overall plan of care and altered as needed.

6. Activity notes, including observations of resident's
participation in activity programs, must be recorded and
retained in the resident's record.

7. Resident's request to see clergy must be honored and space
must be provided for privacy during these visits.

8. The facility must have adequate equipment and material to
support independent and group activities.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-21. Approved activity training program. Only programs
that the department determines to meet the criteria in this section and
approves in writing will be considered to be an approved activity
training program.

1. A department-approved activity training program must have a
curriculum which contains, at a minimum, one hundred eighty

hours, ninety of which are theory and ninety of which are
practical training hours.

2. The primary instructor of a program shall have:
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a. A bachelor's degree or be activity consultant certified;

b. Have current activity experience as a director or as a
practicing consultant; and

c. Have experience in teaching adults.

3. Supplemental instructors shall have a minimum of one year of
experience in their field.

4. The theory portion of the program shall include, at a minimum,
the topics identified 1in .the basic education course for
activity professionals developed by the national association
of activity professionals and the national certification
council for activity professionals.

5. Training on nursing and nursing-related services, including
transferring, positioning, toileting, and feeding, may not be
included in the curriculum of an activity training program.

6. At the completion of the program, the instructor must verify
in writing to the department the successful completion of the
program for each participant.

7. A listing of state-approved activity training programs and the
‘date of approval will be maintained by the department.

8. An approved activity training program may include only those
topics which were submitted to and approved by the department
for inclusion. Changes which are made to the program must be
approved by the department prior to implementation or the
program will no longer be considered to be approved.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-22. Specialized rehabilitative services. Specialized
rehabilitative services shall, at a minimum, include physical therapy,
speech and language pathology, occupational therapy, and health services
for mental illness and mental retardation and shall:

1. Be provided upon a written order of a licensed health care
practitioner, who shall be responsible for the general medical
direction of such services as part of the total care of the
resident.
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2. Be provided directly by facility staff or obtained through
contract with outside resources.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-23. Diagnostic services. The facility shall provide
or have arrangements for obtaining diagnostic services consistent with
the needs of the resident.

1. If the facility provides any clinical laboratory testing
services to residents, regardless of the frequency or the
complexity of the testing, the governing body is required to
obtain and maintain compliance with the applicable parts of
the clinical laboratory improvement amendments of 1988, 42 CFR
part 493.

2. If the facility provides radiology or other diagnostic
services to residents, these services must be provided in
accordance with the current standards of practice and state
and federal regulations.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-24. Housekeeping, maintenance, and laundry services.
The facility shall provide housekeeping and maintenance services
necessary to maintain a sanitary and comfortable environment and laundry
services, including personal Taundry services, to meet the needs of the
residents.

1. The facility shall employ sufficient housekeeping and
maintenance personnel to maintain the interior and exterior of
the facility in a safe, clean, orderly, and attractive manner.
The facility shall establish, implement, and update policies
and procedures consistent with current standards of practice
including procedures to ensure:

a. The facility 1is kept free from offensive odors,
accumulations of dirt, rubbish, dust, and safety hazards;

b. Floors are regularly cleaned, polishes on floors provide a
nonslip finish, and throw or scatter rugs have a nonslip
backing;

c. Walls and ceilings are maintained, cleaned, and painted as
needed;

d. The grounds are kept free from refuse and Titter; and
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History:

e. Poisons and chemical compounds must be stored away from
resident and food preparation and storage areas.

The facility shall be maintained free from insects and
rodents.

a. Pest control services must be provided by the facility or
by contract with a pest control company.

b. Windows and doors must be appropriately screened to
exclude insects.

c. Harborages and entrances for insects and rodents must be
eliminated.

The facility shall have available at all times a sufficient
supply of Tinen in good condition, for the care and comfort of
residents and ensure there is sufficient trained staff and
facilities available to provide these services in a manner
that controls the spread of infection.

a. Clean Tlinen and clothing must be stored in clean, dry,
dust-free, and easily accessible areas.

b. Soiled 1linen must be sorted and stored in well-ventilated
areas, separate from clean laundry spaces, and must not be
permitted to accumulate.

(1) Soiled T1linen and clothing must be stored separately
in suitable bags or containers.

(2) Potentially infectious soiled Tinen must be handled
with particular attention to avoid contamination of
clean linen.

(3) Soiled linen may not be sorted, laundered, rinsed, or
stored in bathrooms, resident rooms, kitchens, or
food storage areas.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-25. Adult day care services.

1.

2.

Any facility seeking to develop an adult day care service
shall contact the department and receive advance approval as a
condition of Ticensure.

A facility may use existing space and equipment to deliver
adult day care services provided services to the residents of
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the facility are not diminished and their needs are being
acceptably addressed with the following exceptions:

a. The facility shall provide dining space for congregate
dining of adult day care participants in addition to space
required under section 33-07-04.2-06.

b. The facility shall provide activity space in addition to
space required under section 33-07-04.2-06.

c. The facility shall provide an area allowing privacy for
adult day care participants to allow for rest periods.

3. A facility accepting persons for adult day care shall develop
policies and procedures covering all aspects of adult day care
including:

a. Medications and treatments shall be provided by facility
staff only by order of a licensed health care
practitioner, and records must be maintained of services
provided to individual adult day care participants.

b. Individuals having a communicable disease shall not
participate in the adult day care program.

" History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-03.2-26. Secured units. Secured units, such as those
designed for residents with Alzheimer's disease or other dementias, must
comply with the following:

1. Prior to admission or within seven days of admission, a
multidisciplinary team shall evaluate the appropriateness of a
resident's placement in a secured unit. The multidisciplinary
team shall, at a minimum, consist of a registered nurse and a
licensed social worker who will be providing service to the
resident in the secured unit, the resident's licensed health
care practitioner, and the resident or the individual who has
legal status to act on behalf of the resident;

2. Licensed health care practitioner orders for placement in a
secured unit must be documented in the resident's record and
must be reviewed during the Tlicensed health care
practitioner's regular visits;

3. Placement in a secured unit may not be used as a punishment or
for the convenience of the staff; and

4. A resident in a secured unit shall have access to the same
services as other residents in the facility including
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provisions for routine and ongoing access to the outdoors as
appropriate based on the resident's past history, personal
preferences, and current condition.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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CHAPTER 33-07-04.1
GENERAL STANDARDS OF CONSTRUCTION AND
EQUIPMENT FOR LONG-TERM CARE FACILITIES

[Repealed effective July 1, 1996]

61



STAFF COMMENT: Chapter 33-07-04.2 contains all new material and is not
underscored so as to improve readability.

CHAPTER 33-067-04.2
GENERAL STANDARDS OF CONSTRUCTION AND

EQUIPMENT FOR NURSING FACILITIES

Section

33-07-04.2-01 Definitions

33-07-04.2-02 Conflict With Federal Requirements
33-07-04.2-03 Waiver Provision

33-07-04.2-04 Access and Surveillance by the Department
33-07-04.2-05 Plans of Correction

33-07-04.2-06 Site

33-07-04.2-07 Emanating Services

33-07-04.2-08
33-07-04.2-09

Plans and Specifications
Codes and Standards

33-07-04.2-10 Nursing Unit
33-07-04.2-11 Dining and Activity Areas
33-07-04.2-12 Rehabilitation Therapy
33-07-04.2-13 Dietary Services
33-07-04.2-14 General Storage
33-07-04.2-15 Details

33-07-04.2-16 Elevators

33-07-04.2-17 Mechanical Requirements
33-07-04.2-18 Electrical Requirements

33-07-04.2-061. Definitions. The definitions located in section

33-07-03.2-01 apply to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-02. Conflict with federal requirements. The
provisions located in section 33-07-03.2-02 apply to this chapter.
History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-04.2-03. Waiver provision. The waiver provision located in
section 33-07-03.2-04 applies to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-64. Access and surveillance by the department. The
provisions located in section 33-07-03.2-05 apply to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-05. Plans of correction. The provisions located in
section 33-07-03.2-06 apply to this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-06. Site. For new construction, the site of the
facility must be away from nuisances detrimental to the proposed
services, such as commercial or industrial developments, or other types
of facilities that produce noise or air pollution. A site plan must be
submitted to the department.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-07. Emanating services.

1. Sufficient information on the design of other types of
facilities physically attached to the nursing facility must be
submitted to the department so as to determine that safety
from fire and the adequacy of the spaces and services of the
facility are not compromised.

2. Occupants of other types of facilities may use service spaces

such as dining and activities in the facility only when the
size of such spaces exceed the standards of this chapter.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-01-03, 23-16-06

33-07-04.2-08. Plans and specifications.
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1.

History:

A facility shall contact the department prior to any
substantial changes in or alterations to any portion of the
structure to determine to what extent it is subject to review.
A substantial change includes alterations affecting the fire
safety or structural integrity of the building, changes in
service areas or services provided within a service area,
changes in bed capacity, or any other change governed by the
standards of this chapter. The department may request plans,
specifications, or other information as may be required and
shall make the final determination on those areas subject to
review.

A facility shall submit plans and specifications to the
department for all construction, remodeling, and installations
subject to review. The plans and specifications must be
prepared by an architect or engineer licensed in North Dakota,
unless otherwise determined by the department.

Start of construction prior to approval by the department of
the final plans and specifications is not permitted.

A1l construction, remodeling, and installations must be in
accordance with the final plans and specifications approved by
the department. Modifications or deviations from the approved
plans and specifications must be submitted to and approved by
the department.

The department may make inspections of construction,
remodeling, or installations and arrange conferences with the
facility to ensure conformance with approved plans and
specifications.

The construction specifications must require the contractor to
perform tests to ensure all systems conform to the approved
plans and specifications.

Routine maintenance does not require the submission of plans
and specifications. For the purpose of this subsection,
"routine maintenance" means repair or replacement of existing
equipment, room finishes and furnishings, and similar
activities.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-09. Codes and standards.

18

A facility must be designed, constructed, equipped,
maintained, and operated in compliance with:

a. This chapter;
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History:

b. The guidelines for construction and equipment of hospital
and medical facilities, 1992-93 edition, compiled by the
American institute of architects committee on architecture
for health with the exception of the section related to
design temperatures;

c. The national fire protection association 101 Tife safety
code, 1985 edition;

d. North Dakota Century Code section 54-21.3-04.1, relating
to accessibility for disabled persons;

e. The food service sanitation manual issued by the
department;

f. Article 62-03 relating to plumbing standards;
g. Article 24-02 relating to electrical wiring standards;
h. Article 45-12 relating to boiler rules and regulations;

i. Article 33-15 governing air pollution control, relating to
incinerators; and

Jj. Article 33-10 relating to radiological health.

A facility must comply with all applicable building codes,
ordinances, and rules of city, county, or state jurisdictions.

These standards are established to bring about a desired
performance result. If specific limits are prescribed,
equivalent solutions may be acceptable if approved in writing
by the department as meeting the intent of these standards.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-10. Nursing unit.

i 8

A resident room must have adequate space to house necessary
furniture and equipment, to provide for resident care, to
provide for movement of beds, and for the transfer of
residents to and from beds.

The smallest dimension of a rectangular single resident room
may not be less than ten feet [3.05 meters] free of fixed
obstructions and the floor area may not be less than one
hundred twenty square feet [11.15 square meters].

The smallest dimension of a rectangular multiple resident room
may not be less than eleven feet six inches [3.51 meters] free
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10.

History:

of fixed obstructions, except in specially arranged
rectangular rooms such as toe-to-toe arrangements where the
minimum clear width may not be less than ten feet
[3.05 meters] free of fixed obstructions.

In other than a rectangular-shaped room, the principles of
space allocation specified by the minimum dimensions and floor
area requirements in a rectangular-shaped room must be adhered
to.

Each resident room must have an outside wall with natural
light provided by a window. The area of the glazing material
in the window may not be less than one-tenth of the floor area
of the resident room.

In existing construction, a multiple resident room may not
permit more than two beds side by side parallel to the window
wall.

In new construction, a multiple resident room must be designed
to permit no more than two beds.

A janitor's closet containing a floor receptor or service sink
and storage space for housekeeping supplies and equipment
shall be provided for each nursing unit.

A visiting room shall be provided where residents may visit
privately.

Resident toilet rooms must be functionally accessible and
usable by the residents which they serve. In new
construction, a resident toilet room must provide space for
two staff members to assist a resident as needed.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-11. Dining and activity areas. The dining areas and
activities areas may not be the same space.

Ls

3.

The total area set aside for dining must be a minimum of
twenty square feet [1.86 square meters] per bed.

The total area set aside for activities must be a minimum of
fifteen square feet [1.40 square meters] per bed. Adequate
storage space must be provided for recreational equipment and
supplies in addition to the space required.

A dayroom must be provided in each nursing unit in addition to
the required activity space.

66



4. A functionally accessible toilet room must be provided
convenient to activity and dining areas.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-12. Rehabilitation therapy. Exercise and treatment
areas of at least three hundred square feet [27.87 square meters] must
be provided for physical therapy, occupational therapy, or restorative
nursing services.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-13. Dietary services. Dietary areas and equipment
must be designed to accommodate the requirements for sanitary storage,
processing, and handling consistent with the food service sanitation
manual issued by the department.

History: Effective July 1, 1996.
General Authority: NDCC 28-32-02
Law Implemented: NDCC 28-32-02

33-07-04.2-14. General storage.
1. Resident space may not be used for general facility storage.

2. Separate storage space with provisions for Tlocking and
security control must be provided for residents' personal
effects.

History: Effective July 1, 1996.
General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-15. Details. All details must meet the following
requirements:

1. Soap in a soap dispenser must be provided at all lavatories
and sinks used by personnel for handwashing.

2. In new construction, boiler rooms must not be located under
any portion of the facility.

3. Ceilings must be acoustically treated in corridors in resident
areas, nurses stations, and dining and activity areas.
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4. Noise reduction criteria shown in the following table apply to
partition, floor, and ceiling assembly construction in
resident areas:

Airborne Sound Impact
Transmission Insulation
Class (STC)* Class [IIC)**
Location Partitions Floors Floors
Resident room to
resident room 45 45 51
PubTic space to
resident room *** 50 50 51+
Service areas to
resident room ++ 55 55 55+
Footnotes:
» Sound transmission class (STC) must be determined by tests in

accordance with methods set forth in ASTM Standard E 90 and ASTM
Standard E 413.

i Impact insulation class (IIC) must be determined in accordance
with criteria set forth in HUD FT/TS 24.

***  Public space includes Tlobbies, dining rooms, recreation rooms,
treatment rooms, and similar spaces.

+ Impact noise Timitation applicable only when corridor, public
space, or service area is over resident's room.

++ Service areas include kitchens, elevators, elevator machine rooms,
laundries, garages, maintenance rooms, boiler and mechanical
equipment rooms, and similar spaces of high noise or vibration or
both. Mechanical equipment located on the same floor or above or
below the residents' rooms, offices, nurses' stations, and similar
occupied spaces must be effectively isolated from such spaces with
respect to noise and vibration.

NOTE: The requirements set forth in this table assume installation
methods which will not appreciably reduce the efficiency of the assembly
as tested. Location of electrical receptacles, grilles, duct work, and
other mechanical items, and blocking and sealing of partitions at floors
and ceilings must not compromise the sound isolation required.

History: Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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33-07-04.2-16. Elevators.

1.

History:

An appropriate number of elevators, at least one which
complies with the provisions of ANSI Al7.1, must be provided
in all multistory buildings. All new hospital-type elevators
must comply with this standard.

A1l elevators, except freight elevators, must be equipped with
a two-way special service switch to permit the car to bypass
all landing button calls and be dispatched directly to any
floor.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-17. Mechanical requirements.

1.

Ashestos insulation may not he used. Insulation of soft-type,
spray-on, etc., may not be used where it is subject to air or
mechanical erosion or where loose particles may create a
maintenance problem.

Air-conditioning, heating, and ventilation systems.
a. Air-conditioning is optional.

b. A temperature range of seventy-one to eighty-one degrees
Fahrenheit [39.4 to 45.0 degrees Celsius] must be
maintained for all occupied areas.

c. All air supply and air exhaust systems must be
mechanically operated. Gravity exhaust may be wused in
nonresident areas and in areas not normally occupied by
staff.

d. A ceiling exhaust fan may be used to ventilate a single
isolated toilet room when a central exhaust system is not
readily available.

e. Boiler rooms must be provided with sufficient air to
maintain equipment combustion rates and to 1limit room
temperatures.

f. Unit ventilators may be used to ventilate individual rooms
in existing facilities, and in additions to existing
facilities not to exceed six beds. Such ventilators may
only be used when a central ventilation system is
inaccessible.

g. Filters for a central ventilation system must be located
upstream of air-conditioning equipment. If a prefilter is
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3.

History:

employed, the prefilter must be upstream of the equipment
and the final filter may be located downstream.

h. A manometer must be installed across each filter serving a
central ventilation system.

i. An exhaust hood in a dietary area must have an exhaust
rate of not less than fifty cubic feet [1.41 cubic meters]
per minute per square foot of face area. Face area is
defined as the open area from the exposed perimeter of the
hood to the average perimeter of the cooking surfaces.

Plumbhing and other piping systems.

a. Systems must be designed to supply water to the fixtures
and equipment Tlocated on upper floors at a minimum
pressure of fifteen pounds per square inch [6.80 kilograms
per 6.45 square centimeters] during maximum demand
periods.

b. A1l handwashing facilities in resident care areas shall
have the water supply spout mounted so its discharge point
is a minimum distance of five inches [12.7 centimeters]
above the rim of fixtures.

c. Flush valves installed on plumbing fixtures must be a
quiet operating type, equipped with silencers.

d. Bedpan flushing devices must be provided in not Tess than
half of the resident toilet rooms and in the soiled
workroom. In new construction, rough-in plumbing for
bedpan flushing devices in the remaining resident toilet
rooms is required.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02

33-07-04.2-18. Electrical requirements.

1s

A1l materials must be 1listed as complying with applicable
standards of underwriters' laboratories incorporated, or other
similarly established standards.

Circuit breakers or fusible switches that provide
disconnecting means and overcurrent protection for conductors
connected to switchboard and distribution panels must be
enclosed or guarded to provide a dead-front type of assembly.
The main switchboard must be located in a separate enclosure
accessible only to authorized persons. The switchboard must
be convenient for use, readily accessible for maintenance,
clear of traffic lanes, and in a dry ventilated space devoid
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History:

of corrosive fumes or gases. Overload protective devices must
be suitable for operating properly in the ambient temperature
conditions.

Lighting and appliance panels must be provided for the
circuits on each floor. This requirement does not apply to
emergency system circuits.

Two duplex receptacles are required between adjacent beds.

A nurse calling station must be installed at each resident
bed, toilet, bath, and shower. The nurse calling station at
the toilet, bath, or shower must be an emergency call.

a. All calls must register both visibly and audibly at the
nurses' station and must actuate a visible signal in the
corridor at the resident's door, in the clean workroom,
and soiled workroom.

b. If installed, a nurse calling system providing two-way
voice communication must be equipped with an indicating
light at each calling station that lights and remains
lighted as long as the voice circuit is operative.

Emergency electric service must be provided to circuits as
follows:

a. Lighting at the switch-gear location and boiler room.

b. Nurse calling system.

c. Refrigerators for dietary and medication needs.

d. Fire pump, if installed.

e. All required duplex receptacles in resident corridors.

f. Equipment, such as burners and pumps necessary for
operation of one or more boilers and their necessary
auxiliaries and controls, required for heating and
sterilization.

g. Equipment necessary for maintaining electrical service.

h. A minimum of one duplex receptacle convenient to the bed
location for each resident requiring the use of life
support systems.

Effective July 1, 1996.

General Authority: NDCC 23-01-03, 28-32-02
Law Implemented: NDCC 23-16-01, 28-32-02
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JULY 1996

CHAPTER 43-062-03

43-02-03-01. Definitions. The terms used throughout this chapter
have the same meaning as in North Dakota Century Code chapter 38-08

" except:

1.

"Adjusted allowable" means the allowable production a
proration unit receives after all adjustments are applied.

"Allocated pool" is one in which the total oil or natural gas
production is restricted and allocated to various proration
units and fractional proration units therein in accordance
with proration schedules.

"Allowable production" means that number of barrels of oil or
cubic feet [meters] of natural gas authorized to be produced
from the respective proration units and fractional proration
units in an allocated pool.

"Back allowable" means the authorized accumulative underage or
shortage for a given proration unit or fractional proration
unit. :

"Barrel" means forty-two United States gallons [158.99 liters]
measured at sixty degrees Fahrenheit [%4:44 15.56 degrees
Celsijus] and atmospheric pressure at sea level.

"Barrel of oil" means forty-two United States gallons [158.99
1iters] of oil after deductions for the full amount of basic
sediment, water, and other impurities present, ascertained by
centrifugal or other recognized and customary test.
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10.

11.

12.

& 18

14.

15.

16.

17.

"Bottom hole or subsurface pressure" means the pressure in
pounds [kilograms] per square inch [square centimeters] gauge
under conditions existing at or near the producing horizon.

"Bradenhead gas well" means any well capable of producing gas
through wellhead connections from a gas reservoir which has
been successfully cased off from an underlying oil or gas
reservoir.

"Casinghead gas" means any gas or vapor, or both gas and
vapor, indigenous to and produced from a pool classified as an
oil pool by the commission.

"Common purchaser for natural gas" means any person now or
hereafter engaged in purchasing, from one or more producers,
gas produced from gas wells within each common source of
supply from which it purchases, for processing or resale.

"Common purchaser for oil" means every person now engaged or
hereafter engaging in the business of purchasing oil in this
state.

"Common source of supply" is synonymous with pool and is a
common accumulation of oil or gas, or both, as defined by
commission orders.

"Completion" means an oil well shall be considered completed
when the first oil is produced through wellhead equipment into
tanks from the ultimate producing interval after casing has
been run. A gas well shall be considered complete when the
well is capable of producing gas through wellhead equipment
from the ultimate producing zone after casing has been run. A
dry hole shall be considered complete when all provisions of
plugging are complied with as set out in this chapter.

"Condensate" means the 1liquid hydrocarbons recovered at the
surface that result from condensation due to reduced pressure
or temperature of petroleum hydrocarbons existing in a gaseous
phase in the reservoir.

"Cubic foot of gas" means that volume of gas contained in one
cubic foot [28.32 Titers] of space and computed at a pressure
of fourteen and seventy-three hundredths pounds per square
inch [1034.19 grams per square centimeter] absolute at a base
tempera}ure of sixty degrees Fahrenheit [14:44 15.56 degrees
Celsius].

"Director" means the director of o0il and gas of the industrial
commission, the assistant director of o0il and gas of the
industrial commission, and their designated representatives.

"Enhanced recovery" means the increased recovery from a pool
achieved by artificial means or by the application of energy
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18.

13

20.

2l.

22.

23.

24.

£

26.

27 .

extrinsic to the pool, which artificial means or application
includes pressuring, cycling, pressure maintenance, or
injection to the pool of a substance or form of energy but
does not include the injection in a well of a substance or
form of energy for the sole purpose of (a) aiding in the
lifting of fluids in the well, or (b) stimulation of the
reservoir at or near the well by mechanical, chemical,
thermal, or explosive means.

"Exception well location" means a Tlocation which does not
conform to the general spacing requirements established by the
rules or orders of the commission but which has been
specifically approved by the commission.

"Fractional proration unit for oil" means a tract of land
containing more or less than forty acres [16.19 hectares]
predominantly situated within the confines of a pool.

"Gas T1ift" means any method of 1ifting liquid to the surface
by injecting gas into a well from which o0il production is
obtained.

"Gas-0il ratio" means the ratio of the gas produced in cubic
feet [cubic meters] to a barrel of oil concurrently produced
during any stated period.

"Gas-0il ratio adjustment" means the reduction in allowable of
a high gas-o0il ratio proration unit to conform with the
production permitted by the 1limiting gas-cil ratio for the
particular pool during a particular proration period.

"Gas transportation facility" means a pipeline in operation
serving one or more gas wells for the transportation of
natural gas, or some other device or equipment in Tike
operation whereby natural gas produced from gas wells
connected therewith can be transported.

"Gas well" means a well producing gas or natural gas from a
common source of gas supply as determined by the commission.

"High gas-0il ratio proration unit" means a proration unit
with a producing oil well with a gas-oil ratio in excess of
the 1imiting gas-oil ratio for the pool.

"Injection or input well" means any well used for the
injection of air, gas, water, or other fluids into any
underground stratum.

"Limiting gas-0il ratio" means the gas-oil ratio assigned by
the commission to a particular oil pool to limit the volumes
of casinghead gas which may be produced from the various
oil-producing units within that particular pool.
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28.

29.

30.

3.

32.

33.

34.

35,

36.

37.

38.

"Log or well 1log" means a systematic, detailed, and correct
record of formations encountered in the drilling of a well,
including commercial electric Tlogs, radioactive logs, dip
meter logs, and other related logs.

"Marginal unit" means a proration unit or fractional proration
unit that cannot produce at a rate equal to the top unit
allowable for the proration period for the pool.

"Minimum allowable" means the minimum amount of production
from an oil or gas well which will encourage the continued
operation of such well and below which the well might be
threatened with premature plugging and resulting waste.

"Multiple completion" means the completion of any well so as
to permit the production from more than one common source of

supply.

"Natural gas or gas" means and includes all natural gas and
all other fluid hydrocarbons not herein defined as oil.

"Nonmarginal unit" means a proration unit or a fractional
proration unit that can produce at a rate equal to the top
unit allowable for the proration period for the pool.

“"Normal unit allowable" means the amount of allowable

production allocated to proration units which are producing
from a depth of five thousand feet [1,524 meters] or above.

"0fficial gas-oil ratio test" means the periodic gas-oil ratio
test made by order of the commission and by such method and
means and in such manner as prescribed by the commission.

"0ffset" means a well drilled on a forty-acre [16.19-hectare]
tract cornering or contiguous to a forty-acre [16.19-hectare]
tract having an existing oil well, or a well drilled on a one
hundred sixty-acre [64.75-hectare] tract cornering or
contiguous to a one hundred sixty-acre [64.75-hectare] tract
having an existing gas well; provided, however, that for wells
subject to a fieldwide spacing order, "offset" means any wells
located on spacing units cornering or contiguous to the
spacing unit or well which is the subject of an inquiry or a
hearing.

"0i1 well" means any well capable of producing oil or o0il and
casinghead gas from a common source of supply as determined by
the commission.

"Operator" means any person or persons who, duly authorized,

is in charge of the development of a lease or the operation of
a producing property.
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39.

40.

41.

42.

43.

44.

45.

46.

47.

48.

49.
50.

"Overage or overproduction" means the amount of oil or the
amount of natural gas produced during a proration period in
excess of the amount authorized on the proration schedule.

"Potential" means the properly determined capacity of a well
to produce oil, or gas, or both, under conditions prescribed
by the commission.

"Pressure maintenance" means the injection of gas or other
fluid into a reservoir, either to increase or maintain the
existing pressure in such reservoir or to retard the natural
decline in the reservoir pressure.

"Proration day" consists of twenty-four consecutive hours
which shall begin at seven a.m. and end at seven a.m. on the
following day.

"Proration month" means the calendar month which shall begin
at seven a.m. on the first day of such month and end at seven
a.m. on the first day of the next succeeding month.

"Proration period" means for oil the proration month and for
gas six consecutive calendar months which shall begin at seven
a.m. on the first day of a calendar month and end at seven
a.m. on the first day of the seventh succeeding month.

"Proration schedule" means the periodic order of the
commission authorizing the production, purchase, and
transportation of oil or of natural gas from the various units
of oil or of natural gas proration in allocated pools.

"Proration unit for gas" consists of such geographical area as
may be prescribed by special pool rules issued by the
commission.

"Proration unit for o0il" consists of a tract of Tland
containing forty acres [16.19 hectares] predominantly situated
within the confines of a pool.

"Recomplete" means the subsequent completion of a well in a
different pool from the pool in which it was originally
completed.

"Reservoir" means pool or common source of supply.

"Saltwater handling facility" means and includes any container
such as a pit, tank, or pool, whether covered or uncovered,
used for the handling, storage, disposal of deleterious
substances obtained, or used, in connection with the drilling
or operation of wells.
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52.

53.

54.

58.

56.

8l

58.

History:

"Shut-in pressure" means the pressure noted at the wellhead
when the well is completely shut in. Not to be confused with
bottom hole pressure.

"Spacing unit" is the area in each pool which is assigned to a
well for drilling, producing, and proration purposes in
accordance with the commission's rules or orders.

"Stratigraphic test well" means any well or hole, except a
seismograph shot hole, drilled for the purpose of gathering
information in connection with the oil and gas industry.

"Tank bottoms" means that accumulation of hydrocarbon material
and other substances which settle naturally below crude oil in
tanks and receptacles that are used in handling and storing of
crude oil, and which accumulation contains basic sediment and
water in an amount rendering . it unsaleable to an ordinary
crude oil purchaser; provided, that with respect to Tlease
production and for lease storage tanks, a tank bottom shall be
limited to that volume of the tank in which it is contained
that lies below the bottom of the pipeline outlet thereto.

"Top unit allowable for gas" means the maximum number of cubic
feet [cubic meters] of natural gas, for the proration period,
allocated to a proration unit for gas in an allocated gas
pool.

"Top unit allowable for o0il" means the maximum number of
barrels of oil daily for each calendar month allocated to a
proration unit for o0il in a pool to nonmarginal units.

"Treating plant" means any plant permanently constructed or
portable used for the purpose of wholly or partially
reclaiming, treating, processing, or in any manner making tank
bottoms or any other waste oils marketable.

"Underage" means the amount of oil or the amount of natural
gas during a proration period by which a given proration unit
failed to produce in an amount equal to that authorized on the
proration schedule.

Amended effective January 1, 1983; May 1, 1992; July 1, 1996.

General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-14.1. Verification of certified welders.

1:--For--the--purpeses--ef--this--seetions--‘wellhead"--means--any

equipment-attached-to-the-top-of-the-tubular-geeds-used--in--a
well--te--suppert--the--tubular-strings;-previde-seals-between
strings;-and-eontrol-preduction-from-the-wetl:
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2:--ARy--welding--en-a-wellhead-must-be-dene-by-a-certified-welder

verified-in-aceordance-with-this-seetions

3:--Any--certified--welder-requesting-verification-of-the-welderis

eertification-shali-submit--suffieient--documentation--to--the
direeter--to--verify-test-results-and-testing-precedures-for-a
welder-quatification-test:--Al}-test-welds-must--be--prepareds;
welded;--and--tested--in--accordance--with-the-requirements-of
seetion-iX-of-the-American--seeiety--of--mechanieal--engineers
{ASME}--code-or-American-petreleum-institute-1104-codex---Tests
en-the-welded-specimen-must-be-made--By--a--certified--testing
laberatery:----Any---company---quatification---test--precedure
conferming-te-these-codes-can-be-used:---Pesitien--six-6--frem
seetion-iX--of--the--American--seeiety-of-mechanieal-engineers
eode-must-be-used-en-ati-testss

4:--Upen---verification--by--the--direetor;--the--welder--wili--be

furnished-a-ferm-te-be-presented-te--any--eperatoer--requesting
work:---The--form--wili--contain--the--welderis-name;-addresss
verification-number;-and-expiration--date----The--verificatien
will--expire--thirty-six--menths--from--the--date-ef-issdanees
Thereafter;-the-welder-must-be-recertified-and-the-preecess-fer
verification-repeated-pursdant-te-this-seetions

8:--1t--is--the--respensibility--ef--the-operater-and-ewner-of-the

History:

1994~

wellhead-te-ensure-that-any-welding-done-en--the--welihead--is
dene-by-a-welder-whese-certification-is-verified-in-aceordance
with-this-seetion---The-operater-must-promptly-submit--te--the
direeter--a--form-4--sundry--netice-of-any-wetding-dene-en-any
wellhead;-1isting-the-welderis-name--and--verification--number
and---giving--a--brief--deseription--of--the--werk: Repealed
effective July 1, 1996.

Effeetive--May--1;-1990:-amended-effeetive-May-1;-1992+-May-1;

General Authority: NBEE-38-88-64
Law Implemented: NBEE-38-08-22

43-02-03-14.2. 0il and gas metering systems.

1.

Application of section. This section is applicable to all
metering stations measuring production from oil and gas wells
within the state of North Dakota, including private, state,
and federal wells. If these rules differ from federal
requirements on measurement of production from federal oil and
gas wells, the federal rules take precedence.

Definitions. As used in this section:

a. "Allocation meter" means a meter used by the producer to
determine the volume from an individual well before it is
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commingled with production from one or more other wells
prior to the custody transfer point.

b. "Calibration test" means the process or procedure of
adjusting an instrument, such as a gas meter, so its
indication or registration is in satisfactorily close
agreement with a reference standard.

c. "Custody transfer meter" means a meter used to transfer
oil or gas from the producer to transporter or purchaser.

d. "Gas gathering meter" means a meter used in the custody
transfer of gas into a gathering system.

e. "Meter factor" means a number obtained by dividing the
aetdal net volume of fluid (liquid or gaseous) passed
through the meter during proving by the net volume
registered by the meter.

f. "Metering proving" means the procedure required to
determine the relationship between the true volume of a
fluid (1iquid or gaseous) measured by a meter and the
volume indicated by the meter.

Inventory filing requirements. Within sixty days of adoption
of these rules, the owner of metering equipment shall file
with the commission an inventory of all meters used for
custody transfer and allocation of production from oil or gas
wells, or both. Inventories must be updated on an annual
basis, and filed with the commission on or before the first
day of each year, or they may be updated as frequently as
monthly, at the discretion of the operator. Inventories must
include the following:

a. Well name and Tlegal description of Tlocation or meter
location if different.

b. North Dakota industrial commission well file number.
c. Meter information:
(1) Gas meters:
(a) Make and model.
(b) Differential, static, and temperature range.
(c) Orifice tube size (diameter).
(d) Meter station number.

(2) 011 meters:
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(a) Make and model.
(b) Size.
(c) Meter number.

Installation and removal of meters. The commission must be
notified of all custody transfer meters placed in service.
The owner of the custody transfer equipment shall notify the
coomission of the date a meter is placed in service, the make
and model of the meter, and the meter or station number. The
commission must also be notified of all metering installations
removed from service. The notice must include the date the
meter is removed from service, and the meter or station
number. The required notices must be filed with the
commission within thirty days of the installation or removal
of a meter.

A1l allocation meters must be approved prior to installation
and use. The application for approval must include the make
and model number of the meter, the meter or station number,
the well name, its location, and the date the meter will be
placed in service.

Meter installations for measuring production from oil or gas
wells, or both, must be constructed to American petroleum
institute {AP!} or American gas association {AGA} standards or
to meter manufacturer's recommended installation. Meter
installations constructed in accordance with American
petroleum institute or American gas association standards in
effect at the time of installation shall not automatically be
required to retrofit if standards are revised. The commission
will review any revised standards, and when deemed necessary
will amend the requirements accordingly.

Registration of persons proving or testing meters. All
persons engaged in meter proving or testing of oil and gas
meters must be registered with the commission. Those persons
involved in oil meter testing, by flowing fluid through the
meter into a test tank and then gauging the tank, are exempted
from the registration process. However, such persons must
notify the commission prior to commencement of the test to
allow a representative of the commission to witness the
testing process. A report of the results of such test shall
be filed with the coomission within thirty days after the test
is completed. Registration must include the following:

a. Name and address of company.
b. Name and address of measurement personnel.

c. Qualifications, listing experience, or specific training.
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Any meter tests performed by a person not registered with the
commission will not be accepted as a valid test. Registratien
muSt--be--within--sixty-days-ef-the-adeptien-ef-these-rules-er
within-thirty-days-ef-employment-of-test-persennel-

Calibration requirements. 0il and gas metering equipment must
be proved or tested to American petroleum institute or
American gas association standards or to the meter
manufacturer's recommended procedure to establish a meter
factor or to ensure measurement accuracy. The owner of a
custody transfer meter or allocation meter shall notify the
commission at least ten days prior to the testing of any
meter.

a. 0il allocation meter factors shall be maintained within
two percent of original meter factor. If the factor
change between provings or tests ard is greater than two
percent, the meter must be repaired or adjusted and tested
within forty-eight hours of repair or replaced.

b. Copies of all oil allocation meter test procedures are to
be filed with and reviewed by the commission to ensure
measurement accuracy.

c. All gas meters must be tested with a minimum of a three

) point test for static and differential pressure elements
and a two peints point test for temperature element-test
elements. The test reports must include an as-found and
as-left test and a detailed report of changes.

d. Test reports must include the following:

(1) Producer name.
(2) Lease name.
(3) Pipeline company or company name of test contractor.
(4) Test personnel's name.
(5) Station or meter number.
e. Minimum Unless required more often by the director,

minimum frequency of meter proving or calibration tests
are as follows:

(1) 0i1 meters used for custody transfer;-menthiy shall
be proved monthly for all measured volumes which
exceed two thousand barrels per month. For volumes
two thousand barrels or less per month, meters shall
be proved at each two thousand barrel interval or
more frequently at the discretion of the operator.
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(2) ©il--meters-used-for-eustedy-transfer-ef-nine-hundred
barre}s-er-1ess-per-menth;-quarterlys

§3}--64#1 Quarterly for oil meters used for allocation of
production;-gquarterty.

{4}--6as Semiannually for gas meters used for allocation
of production;-gquarteriy.

¢5} (4) e6as Semiannually for gas meters in gas gatherings
semianAuat systems.

{6} (5) Orifice-meter-primary-element;-five-years For meters
measuring more than one hundred thousand cubic feet
[2831.68 cubic meters| per day on a monthly basis,
meter tubes shall be inspected at least every five
years to ensure continued conformance with the
American gas association meter tube specifications.

¢7} (6) ©Orifiee Semiannually for orifice platess-semiannual
and annually for any meter measuring one hundred
thousand cubic feet [2831.68 cubic meters| per day or
less on a monthly basis.

f. Meter test reports must be filed within thirty days of
completion of proving or calibration tests unless
otherwise approved. Test reports are to be filed on, but
not Timited to, all meters used for allocation measurement
of o0il or gas and all meters used in crude oil custody
transfer.

g. Accuracy of all equipment used to test oil or gas meters
must be traceable to the standards of the national
institute of standards and technology. The equipment must
be certified as accurate either by the manufacturer or an
independent testing facility. The certificates of
accuracy must be made available upon request.
Certification of the equipment must be updated as follows:

(1) A3} Annually for all equipment used to test the
pressure and differential pressure elementss;
anRdatly.

(2) A3} Annually for all equipment used to determine
temperatures-annuatiy.

(3) A3}} Biennially for all conventional pipe proverss
bienniatly.

(4) A3} Annually for all master meterss-anAdatily.

(5) Equipment Five years for equipment used in orifice
tube inspection;-five-years.
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7. Variances. Variances from all or part of this section may be
granted by the commission on the basis of economic necessity
providing the variance does not affect measurement accuracy.
A11 requests for variances must be in writing and receive
written approval.

A register of variances requested and approved must be
maintained by the commission.

History: Effective May 1, 1994; amended effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-15. Bond. Prior to commencing drilling operations, any
person who proposes to drill a well for o0il, gas, or injection shall
submit to the commission, and obtain its approval, a surety bond or cash
bond in a form approved by the commission, conditioned as provided by
law. The operator of such well shall be the principal on the bond
covering the well. Each surety bond shall be executed by a responsible
surety company authorized to transact business in North Dakota.

The bond shall be in the amount of fifteen thousand dollars when
applicable to one well only. Wells drilled to a total depth of less
than two thousand feet [609.6 meters] may be bonded in a lesser amount
if approved by the director. When the principal on the bond is drilling
or operating a number of wells within the state or proposes to do so,
the principal may submit a blanket bond conditioned as provided by law.
A blanket bond covering ten wells or less shall be in the amount of
fifty thousand dollars. A blanket bond covering all wells, which a
person may at any time drill or operate within the state before the bond
is released, shall be in the amount of one hundred thousand dollars,
provided the bond shall be Timited to ten dry holes, and abandoned wells
pursuant to section 43-02-03-55 that have not been properly plugged and
the sites reclaimed. A well with an approved temporary abandoned status
shall have the same status as an oil, gas, or injection well. With
regard to cash bonds, the commission may require higher amounts than
those referred to in this section. Such additional amounts for cash
bonds must be related to the expected cost of plugging and well site
reclamation, as determined by the commission.

The bond herein required shall be conditioned upon full compliance
with North Dakota Century Code chapter 38-08, and all administrative
rules and orders of the commission. It shall be a plugging bond, as
well as a drilling bond, and is to endure up to and including approved
plugging of all oil, gas, and injection wells as well as dry holes.
Approved plugging shall also include practical reclamation of the well
site, and appurtenances thereto. If the principal does not satisfy the
bond's conditions, then the surety shall either satisfy the conditions
or forfeit to the commission the face value of the bond.

Transfer of property does not release the bond. In case of
transfer of property or other interest in the well and the principal
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desires to be released from the bond covering the well, such as
producers, not ready for plugging, the principal should proceed as
follows:

The principal must notify the director, in writing, of all
proposed transfers of well at least thirty days before the
closing date of the transfer. The director may, for good
cause, waive the requirement of at least thirty days' notice
prior to transfer.

The principal shall retify submit to the commission esr a form
to be provided by the commission (form 15) reciting that a
certain well, or wells, describing each well by its location
within the section, township, and range, is to be transferred
to a certain transferee, naming such transferee, for the
purpose of ownership or operation. The date of assignment or
transfer must be stated and the form signed by a party duly
authorized so to sign.

On said transfer form the transferee shall recite the
following: "The transferee has read the foregoing statement
and does accept such transfer and does accept the
responsibility of such well under the transferee's one-well
bond or, as the case may be, does accept the responsibility of
such wells under the transferee's blanket bond, said bond
being tendered to or on file with the commission." Such
acceptance must Tikewise be signed by a party authorized so to
sign, and the transferee's surety.

When the commission has passed upon the transfer and acceptance
and accepted it under the transferee's bond, the transferor shall be
released from the responsibility of plugging the well and site
reclamation. If such wells include all the wells within the
responsibility of the transferor's bond, such bond will be released upen
written-netiece by the commission te-that-effeet upon written request.
Such request must be signed by an officer of the transferor or a person
authorized to sign for the transferor.

The transferee (new operator) of any oil, gas, or injection wells;
the-new-eperater-ef-any-sueh-wetl; shall be responsible for the plugging
of any such well and for that purpose shall submit a new bond or, in the
case of surety bond, produce the written consent of the surety of the
original or prior plugging bond that the latter's responsibility shall
continue. This section shall apply to transfers of any such wells made
prior to the effective date of this section as well as thereafter. The
original or prior bond shall not be released as to the plugging
responsibility of any such transferor until the transferee shall submit
to the commission an acceptable bond to cover such well. A1l liability
on bonds shall continue until the plugging and site reclamation of such
wells is completed and approved.

Prior to the commencement of operations, any person proposing to
operate a treating plant must submit to the conmission and obtain its
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approval, of a surety, or cash bond conditioned as provided by law. The
person responsible for the operation of the plant shall be the
principal on the bond. The amount of the bond must be as prescribed in
section 43-02-03-51. It is to remain in force until the operations
cease, all equipment is removed from the site, and the site reclaimed,
or liability of the bond is transferred to another bond that provides
the same degree of security.

The commission shall, in writing, advise the principal and any
sureties on any bond as to whether the plugging and reclamation is
approved. If approved, 1liability under such bond may be formally
terminated upon receipt of a written request by the principal. The
request must be signed by an officer of the principal or a person
authorized to sign for the principal.

The director is vested with the power to act for the commission as
to all matters within this section.

History: Amended effective April 30, 1981; March 1, 1982; January 1,
1983; May 1, 1990; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-18. Drilling units - Well locations. In the absence of
an order by the commission setting spacing units for a pool:

1. a. Vertical or directional oil wells projected to a true
vertical depth of tem nine thousand feet [3048 2743.2
meters] or less shall be drilled upon a governmental
quarter-quarter section or equivalent 1lot, located not
less than five hundred feet [152.4 meters] to the boundary
of such governmental quarter-quarter section or equivalent
lot, nor closer than one thousand feet [304.8 meters] to
the nearest well permitted to or capable of producing from
the same pool. No more than one well shall be drilled to
the same pool on any such governmental quarter-quarter
section or equivalent lot, except by order of the
commission, nor shall any well be drilled on any such
governmental quarter-quarter section or equivalent lot
containing less than thirty-six acres [14.57 hectares]
except by order of the commission.

b. Vertical or directional oil wells projected to a true
vertical depth greater than tem nine thousand feet [3048
2743.2 meters] shall be drilled on a governmental guarter
section or equivalent lots, 1located not less than six
hundred sixty feet [201.17 meters] to the boundary of such
governmental quarter section or equivalent lots. No more
than one well shall be drilled to the same pool on any
such governmental quarter section or equivalent Ilots,
except by order of the conmission, nor shall any well be
drilled on any such governmental quarter section or
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equivalent Tots containing less than one hundred
forty-five acres [58.68 hectares] except by order of the
commission.

a. Horizontal wells projected to a true vertical depth of
nine thousand feet [2743 2743.2 meters] or less, with a
horizontal displacement of the well bore drilled at an
angle of at least eighty degrees within the productive
formation of at least three hundred feet [91.4 meters],
must be drilled upon a tract described as two adjacent
governmental quarter-quarter sections within the same
quarter section or equivalent lots, located not less than
five hundred feet [152.4 meters] to the outside boundary
of such tract. No more than one well may be drilled to
the same pool on any such tract, except by order of the
commission.

b. Horizontal wells projected to a true vertical depth of
more than nine thousand feet [2743 2743.2 meters], with a
horizontal displacement of the well bore drilled at an
angle of at Teast eighty degrees within the productive
formation of at Tleast five hundred feet [152.4 meters],
must be drilled upon a tract described as two adjacent
governmental quarter sections within the same section or
equivalent lots, located not less than six hundred sixty
feet [201-17 201.2 meters] to the outside boundary of such
tract. No more than one well may be drilled to the same
pool on any such tract, except by order of the commission.

No well shall be drilled for gas on a tract of land consisting
of }ess-than-ene-hundred-sixty-surface-contiguous-acres-{64-75
heetares}--and--which--3s5--Ret--substantially-in-the-form-ef-a
sguare;-in-aeeerdance-with-1egal-subdivisiens--ef--the--Ynited
States--publie--}and--surveys--er--en a governmental quarter
section containing less than one hundred forty-five acres
[58.68 hectares], and no well shall be drilled closer than one
thousand feet [304.8 meters] to any boundary line of the tract
or closer than one thousand five hundred feet [457.2 meters]
to the nearest well drilling to or capable of producing from
the same pool. Provided, that in presently producing gas
pools accessible to established gas transportation facilities
and not controlled by orders heretofore or hereafter made, no
well shall be drilled for gas on a tract consisting of Tess
than one hundred sixty surface contiguous acres [64.75
hectares], and which is not substantially in the form of a
square, in accordance with the 1legal subdivisions of the
United States public land surveys or a square equivalent to a
tract of one hundred sixty acres [64.75 hectares], and no well
shall be drilled closer than one thousand feet [304.8 meters]
to any boundary line of the tract or closer than one thousand
five hundred feet [457.2 meters] to a well drilling to or
capable of producing from the same pool.
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4. Within thirty days, or a reasonable time thereafter, following
the discovery of oil or gas in a pool not then covered by an
order of the commission, a spacing hearing shall be docketed.
Following such hearing the commission shall issue an order
prescribing a temporary spacing pattern for the development of
the pool. This order shall continue in force for a period of
not more than eighteen months at the expiration of which time
a hearing shall be held at which the commission may require
the presentation of such evidence as will enable the
commission to determine the proper spacing for the pool.

During the interim period between the discovery and the
issuance of the temporary order, no permits shall be issued
for the drilling of an offset well to the discovery well,
unless approved by the director. Approval shall be consistent
with anticipated spacing for the orderly development of the
pool.

Any well drilled within one mile [1.61 kilometers] of an
established field shall conform to the spacing requirements in
that field except when it is apparent that the well will not
produce from the same common source of supply. In order to
assure uniform and orderly development, any well drilled
within one mile [1.61 kilometers] of an established field
boundary shall conform to the spacing and special field rules
‘for the field, and for the purposes of spacing and pooling,
the field boundary shall be extended to include the spacing
unit for such well and any intervening lands. The. foregoing
shall not be applicable if it is apparent that the well will
not produce from the same common source of supply as wells
within the field.

5. If the director denies an application for permit, the director
shall advise the applicant immediately of the reasons for
denial. The decision of the director may be appealed to the
commission.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04, 38-08-07

Law Implemented: NDCC 38-08-04, 38-08-07

43-02-03-18.1. Exception Tlocation. If upon application for an
exception location, the conmission finds that a well drilled at the
location prescribed by any applicable rule or order of the commission
would not produce in paying quantities, that surface conditions would
substantially add to the burden or hazard of such well, or that the
drilling of such well at a location other than the prescribed 1location
is otherwise necessary either to protect correlative rights, to prevent
waste, or to effect greater ultimate recovery from oil and gas, the
commission may enter an order, after notice and hearing, permitting the
well to be drilled at a location other than that prescribed and shall
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include in such order suitable provisions to prevent the production from
that well of more than its just and equitable share of the oil and gas
in the pool. The application for an exception well location shall set
forth the names of the lessees of adjoining properties and the names of
any unleased mineral owners of the adjoining properties. The
application shall be accompanied by a plat or sketch accurately showing
the property for which the exception well location is sought, the
location of the proposed well, and all other completed and drilling
wells on this property and on the adjoining properties. The applicant
or its attorney shall certify that a copy of the application has been
sent by certified or registered mail to all Tessees and all unleased
mineral owners of properties adjoining the tract which would be affected
by the exception location. If the applicant is the lessee of adjoining
tracts that would be affected by the exception, the applicant must give
notice, as prescribed above, to its lessors of such tracts.

History: Effective January 1, 1983; amended effective May 1, 1990;
May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04, 38-08-07

Law Implemented: NDCC 38-08-04, 38-08-07

43-02-03-21. Casing and tubing requirements. All wells drilled
for oil and natural gas shall be completed with strings of casing which
shall be properly cemented at sufficient depths to adequately te protect
the water-bearing, oil-bearing, or natural gas-bearing strata.

Sufficient cement shall be used on surface casing to fill the
annular space in-baek-ef behind the casing to the bottom of the cellar,
if any, or to the surface of the ground. All strings of surface casing
shall stand cemented under pressure for at least twelve hours before
drilling the plug or initiating tests. The term "under pressure" as
used herein shall be complied with if one float valve is wused or if
pressure is otherwise held. Cementing shall be by the pump and plug
method, or other methods approved by the director.

Surface casing strings must be allowed to stand under pressure
until the tail cement has reached a compressive strength of at Tleast
five hundred pounds per square inch [3450 kilopascals]. All filler
cements utilized must reach a compressive strength of at least two
hundred fifty pounds per square inch [1725 kilopascals| within
twenty-four hours and at Teast five hundred pounds per square inch
[3450 kilopascals| within seventy-two hours. All compressive strengths
on surface casing cement shall be calculated at a temperature of seventy
degrees Fahrenheit [21.11 degrees Celsius].

Production or intermediate casing strings must be allowed to stand
under pressure until the tail cement has reached a compressive strength
of at least five hundred pounds per square inch [3450 kilopascals|. All
filler cements utilized must reach a compressive strength of at least
two hundred fifty pounds per square inch [1725 kilopascals] within
twenty-four hours and at least five hundred pounds per square inch
[3450 kilopascals| within seventy-two hours. All compressive strengths

91



on production or intermediate casing cement shall be calculated at a
temperature of one hundred degrees Fahrenheit [37.78 degrees Celsius].

A1l flowing wells must be equipped with tubing and a tubing
packer. The packer must be set as near the producing interval as
practicable, but in all cases must be above the perforations.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-30. Notification of fires, leaks, spills, or blowouts.
A1l persons controlling or operating any well, pipeline, receiving tank,
er storage tank, or production facility into which oil, gas, or water is
produced, received, stored, processed, or through which oil, gas, or
water is injected, piped, or transported, shall verbally notify the
director within twenty-four hours after discovery of any fire, Ileak,
spill, blowout, or release of fluid. Notification requirements
prescribed by this section shall not apply to any Tleak, spill, or
release of fluid that is less than one barrel total volume and remains
on site of a facility. The verbal notification must be followed within
ten days by a written report of the incident, if deemed necessary by the
director. Such report must include;--but--ret--be--}imited--te; the
following information: the operator and description of the facility,
the 1legal description of the location of the incident, date of
occurrence, date of cleanup, amount and type of each fluid involved,
amount of each fluid recovered, steps taken to remedy the situation,
cause of the accident, and action taken to prevent reoccurrence. The
signature, title, and telephone number of the company representative
must be included on such report. If any such incident occurs or travels
offsite of a facility, the persons, as named above, responsible for
proper notification shall also notify the surface owners er-surface
tenants upon whose land the incident occurred or traveled.

The commission, however, may impose more stringent spill reporting
requirements if warranted by proximity to sensitive areas, past spill
performance, or careless operating practices as determined by the
director.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-31. Well log, completion, and workover reports. Within
thirty days after the plugging of a well, a plugging record (form 7)
shall be filed with the director. Within thirty days after the
completion of a well, or recompletion of a well in a different pool, a
completion report (form 6) shall be filed with the director, except a
completion report shall be filed immediately after the completion or
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recompletion of a well in a pool or reservoir not then covered by an
order of the commission. In no case shall oil or gas be transported
from the lease prior to the filing of a completion report unless
approved by the director. The operator shall cause to be run an
electrical, radioactivity, or other similar log, or combination of logs,
of the operator's choice, from which formation tops and porosity zones
can be determined. The obligation to log may be waived by the director
or other representative if hole conditions preclude the feasibility of
such Tlogging operation or if the well is a replacement well. The
operator shall cause to be run a log from which the presence of cement
can be determined in every well in which production or intermediate
casing has been set. The obligation to log may be waived by the
director if the necessity therefor can be demonstrated to the director's
satisfaction. Waiver will be contingent upon such terms and conditions
as the director deems appropriate. All logs run shall be available to
the director at the well site prior to proceeding with plugging or
completion operations. Within thirty days after completion, two copies
of all Togs and surveys run shall be submitted to the director free of
charge. However, if the director finds that the directional survey of a
well is needed for the timely conduct of business, the director may
require the filing of the survey immediately after completion. In
addition, operators shall file two copies of drill stem test reports and
charts, formation water analyses, porosity, permeability or fluid
saturations, core analyses, and noninterpretive 1lithologic Tlogs or
_sample descriptions if compiled by the operator.

A1l  information furnished to the director shall be kept
confidential for not more than six months if requested by the operator
in writing. The six-month period must commence on the date the well is
completed or the date the written request is received, whichever is
earlier. If the written request accompanies the application for permit
to drill or is filed after permitting but prior to spudding, the
six-month period will commence on the date the well is spudded.

Approval must be obtained from the director prior to perforating
or recompleting a well in a reservoir other than the reservoir in which
the well was originally completed.

Upon the completion, recompletion of a well, the completion of any
remedial work, or attempted remedial work such as plugging 'back or
drilling deeper, acidizing, shooting, formation fracturing, squeezing
operations, setting liner, perforating, reperforating, or other similar
operations not specifically covered herein, a report on the operation
shall be filed on a sundry notice (form 4) with the director. The
report shall present a detailed account of all work done and the date of
such work; the daily production of oil, gas, and water both prior to and
after the operation; the shots per foot, size, and depth of
perforations; the quantity of sand, crude, chemical, or other materials
employed in the operation; and any other pertinent information or
operations which affect the original status of the well and are not
specifically covered herein.
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Upon the initial installation of pumping equipment, or change in
type of pumping equipment designed to increase productivity in a well,
the operator shall submit a sundry notice (form 4) of such installation.
The notice shall include all pertinent information on the pump and the
operation thereof including the date of such installation, and the daily
production of the well prior to and after the pump has been installed
shall also be included.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1990; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-39.1. 0il production limitation. In the event the
commission has not established spacing and special field rules for a
particular oil pool, o0il production from any well completed therein
shall be a maximum of two thousand barrels per day until the commission
issues a decision after hearing. The director shall have the authority
to waive production limitations for good cause, and for special tests.

History: Effective July 1, 1996.
General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-03-44. Metered casinghead gas. All casinghead gas
produced shall be reported monthly to the director in units of one
thousand cubic feet [28.32 cubic meters] {MEF} computed at a pressure of
fourteen and seventy-three hundredths pounds per square inch absolute
{PSIA} [1034.19 grams per square centimeter] at a base temperature of
sixty degrees Fahrenheit [14:44 15.56 degrees Celsius]. Associated gas
production may not be transported from a well premises or central
production facility until its volume has been determined through the use
of properly calibrated measurement equipment. All measurement equipment
and volume determinations must conform to American gas association {AGA}
standards. The operator of a well shall notify the director of the
connection date to a gas gathering system, the metering equipment,
transporter, and purchaser of the gas. Any gas produced and used on
lease for fuel purposes or flared, must be estimated and reported in
accordance with section 43-02-03-52.1.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-48. Measurement of oil. 0il production may not be
transported from a well premises or central production facility until
its volume has been determined through the use of properly calibrated
meter measurements or tank measurements. A1l  meter and tank
measurements, and volume determinations must conform to American
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petroleum institute ¢AP!} standards and be corrected to a base
temperature of sixty degrees Fahrenheit [14:44 15.56 degrees Celsius].

History: Amended effective April 30, 1981; March 1, 1982; January 1,
1983; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-59. Production from gas wells to be measured and
reported. Gas production may not be transported from a gas well
premises until its volume has been determined through the use of
property calibrated measurement equipment. All measurement equipment
and volume determinations must conform to American gas association {AGA}
standards and corrected to a pressure of fourteen and seventy-three
hundredths pounds per square inch absolute {ps#a} [1034.19 grams per
square centimeters] at a base temperature of sixty degrees Fahrenheit
[14-44 15.56 degrees Celsius]. Gas production reports shall be filed
with the director on or before the fifth day of the second month
succeeding that in which production occurs.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-65. Authorization for production, purchase, and
transportation. When necessary the commission shall hold a hearing to
set the normal unit allowable for the state.

The commission shall consider all evidence of market demand for
oil and gas, including sworn statements of individual demand as
submitted by each purchaser or buyer in the state, and determine the
amount to be produced from all pools. The amount so determined will be
allocated among the various pools in accordance with existing
regulations and in each pool in accordance with regulations governing
each pool. In allocated pools, effective the first day of each
proration period, the commission will issue a proration schedule which
will authorize the production of oil and gas from the various units in
strict accordance with the schedule, and the purchase and transportation
of such production. Allowable for wells completed after the first day
of the proration period will become effective from the date of well
completion. A supplementary order will be issued by the commission to
the operator of a newly completed or recompleted well, and to the
purchaser or transporter of the production from a newly completed or
recompleted well, establishing the effective date of completion, the
amount of production permitted during the remainder of the proration
period, and the authority to purchase and transport same from said
proration units and fractional proration units.

When it appears that a single normal unit allowable will not
supply the amounts of o0il or gas required by the markets available, the
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coomission may designate separate marketing districts within the state
and prescribe separate normal unit allowables for each district.

A marginal unit shall be permitted to produce any amount of oil
which it is capable of producing up to and including the top unit
allowable for that particular pool for the particular proration period;
provided the operator of such unit shall file with the coomission for a
supplemental order covering the difference between the amount shown on
the proration schedule and the top unit allowable for the pool. The
commission shall issue such supplemental order setting forth the daily
amount of production which such unit shall be permitted to produce for
the particular proration period and shall furnish such supplemental
order to the operator of the unit and a copy thereof to the transporter
authorized to transport the production from the unit.

Underages may be made up or unavoidable and lawful overages
compensated for during the third proration period next following the
proration period in which such underages or overages occurred.

A1l back allowables authorized for purchase will be published in a
proration schedule. No back allowable, except as provided in section
43-02-03-64, shall be placed on the proration schedule unless requested
by the producer. In requesting back allowables, the producer shall
indicate the reason for the underage and the director may approve any
portion of the request. The usual grounds for back allowable which may
be considered are (1) failure of purchaser to transport assigned
allowable, (2) mechanical failure or repairs to well equipment during
the proration period, and (3) testing or gathering engineering data.

In order to preclude premature plugging, a common purchaser within
its purchasing area is authorized and directed to make one hundred
percent purchases from units of settled production producing ten barrels
or less daily of oil, or sixty thousand cubic feet [1;699:0% 169.9 cubic
meters] or less daily of gas, in lieu of ratable purchases or takings.
Provided such purchaser's takings are curtailed below ten barrels per
unit of oil daily, or below sixty thousand cubic feet [1;699:08% 169.9
cubic meters] per unit of gas daily, then such purchaser 1is authorized
and directed to purchase equally from all such units within its
purchasing area regardless of their producing ability insofar as they
are capable of producing.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04, 38-08-06

Law Implemented: NDCC 38-08-04, 38-08-06

43-02-03-80. Reports of purchasers and transporters of crude oil.
On or before the first day of the second month succeeding that in which
oil is removed, purchasers and transporters, including truckers, shall
file with the director the appropriate monthly reporting forms. The
purchaser shall file on form 10 and the transporter on form 10a the
amount of all crude oil removed and purchased by them from each 1ease
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well or central production facility during the reported month. The
transporter shall report the disposition of such crude oil on form 10b.
A1l meter and tank measurements, and volume determinations of crude oil
removed and purchased from a iease well or central production facility
must conform to American petroleum institute {AP}} standards and
corrected to a base temperature of sixty degrees Fahrenheit [14:44 15.56
degrees Celsius].

Prior to removing any oil from a }ease well or central production
facility, purchasers and transporters shall obtain an approved copy of a
producer's certificate of compliance and authorization to purchase and
transport oil from }ease a well or central production facility (form 8)
from either the producer or the director.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1990; May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-81. Authorization to transport oil from }ease a well or
central production facility. Before any crude oil is transported from a
lease well or central production facility, the operator of the lease
well or central production facility shall file with the director, and
obtain the director's approval, a producer's certificate of compliance
and authorization to transport oil from 1lease a well or central
production facility (form 8).

0i1 transported from a }ease well or central production facility
before the authorization is obtained or if such authorization has been
revoked shall be considered illegal oil.

The director shall revoke the producers certificate of compliance
and authorization to transport oil from 3lease a well or central
production facility for failure to comply with any rule, regulation, or
order of the commission.

History: Amended effective April 30, 1981; January 1, 1983; May 1,
1992; July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-81.1. Reports of purchases for resale and transporting
of dry gas. Transporters of and purchasers for the resale of dry gas
shall file a report (form 8a) with the director showing the amount of
gas taken from each plant or well during the monthly reporting period.

A1l gas shall be reported monthly to the director in one thousand

cubic feet [28.32 cubic meters] {MEF} computed at a pressure of fourteen
and seventy-three hundredths pounds per square inch [1034.19 grams per
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square centimeter] absolute at a base temperature of sixty degrees
Fahrenheit [14-44 15.56 degrees Celsius].

History: Effective January 1, 1983; amended effective May 1, 1992;
July 1, 1996.

General Authority: NDCC 38-08-04

Law Implemented: NDCC 38-08-04

43-02-03-90. Hearings - Complaint proceedings - Emergency
proceedings - Other proceedings.

1. Except as more specifically provided in North Dakota Century
Code section 38-08-11, the rules of procedure established in
subsection 1 of North Dakota Century Code section 28-32-05
apply to contested case proceedings involving a complaint and
a specific-named respondent.

2. For noncontested case proceedings or proceedings that do not
involve a complaint and a specific-named respondent the
commission shall give at Teast twenty fifteen days' notice
(except in emergency) of the time and place of hearing thereon
by one publication of such notice in a newspaper of general
circulation in Bismarck, North Dakota, and in a newspaper of
general circulation in the county where the land affected or
some part thereof 1is situated, unless in some particular
proceeding a Tlonger period of time or a different method of
publication is required by law, in which event such period of
time and method of publication shall prevail. The notice
shall issue in the name of the commission and shall conform to
the other requirements provided by law.

3. In case an emergency is found to exist by the commission which
in its judgment requires the making of a rule or order without
first having a hearing, the emergency rule or order shall have
the same validity as if a hearing with respect to the same had
been held after notice. The emergency rule or order permitted
by this section shall remain in force no longer than forty
days from its effective date, and in any event, it shall
expire when the rule or order made after due notice and
hearing with respect to the subject matter of such emergency
rule or order becomes effective.

Any person moving for a continuance of a hearing, and who is granted a
continuance, shall submit twenty-five dollars to the commission to pay
the cost of republication of notice of the hearing.

History: Amended effective March 1, 1982; January 1, 1983; May 1, 1990;
May 1, 1992; May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-11

Law Implemented: NDCC 28-32-05, 38-08-11
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CHAPTER 43-02-04
NATURAL GAS WELL STATUS DETERMINATIONS

[Repealed effectvive July 1, 1996]
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CHAPTER 43-02-065

43-02-05-01.1. Application of rules for underground injection

wells.

A1l undergound injection wells are also subject to the

provisions of chapter 43-02-03 where applicable.

History:

Effective July 1, 1996.

General Authority: NDCC 38-08-04
Law Implemented: NDCC 38-08-04

43-02-05-04. Permit requirements.

1.

No underground injection may be conducted without obtaining a
permit from the industrial commission after notice and
hearing. An application for a permit for underground
injection shall be submitted to the commission at least thirty
days prior to the hearing. The application shall be on ferms

a form 14 provided by the commission and shall include at

least the following information:

a. The name and address of the operator of the injection
well.

b. A--map--shewing--the--injeetion-well-for-which-a-permit-is

- sedght-and-the-applieable-area-ef-review:--Within-the-area
ef--reviews;--the--map-shedld-shew-the-number;-or-names-and
}ecation-ef-all-preducing-wells;-injeetion-wetis;--piugged
wells;--dry--heles;--and-water-wells:--Fhe-map-sheuld-atse
shew-faults;-if--knewn--er--suspeeted: The surface and
bottom hole location.

c. A--tabulatien-ef-data-en-a}ll-wells-ef-publie-record-within
the-area-oef-review-which-penetrate-the-prepesed--injectien
26Re:---SueR--data--sheuld--inelude--a-deseription-of-each
wellls-type;-eonstruetions-date-drilied;-tecation;--depths
record--ef--plugging--er--compietien;--and--any-additienal
information--the--commissien--may--requires Appropriate
geological data on the injection zone and the confining
zones including geologic names, Tlithologic descriptions,
thicknesses, and depths.

d. Average--and-maximum-dai}y-rate-and-velume-of-fluids-te-be
injeeted: The estimated fracture pressure of the top
confining zone.

e. Average--and--maximum--injeetien--pressdre: Average and
maximum daily rate of fluids to be injected.

f. Apprepriate--analyses--ef-fresh-water-frem-the-twe-nearest
freshwater-wells:--This-requirement-may-be-waived--by--the
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direetor---in--certain--instanees: Average and maximum
injection pressure.

Sedree--and--apprepriate--analysis--ef-injeetion-fiuid-and
compatibility-with-the-receiving-formatien: Geologic name
and depth to base of all underground sources of drinking
water which may be affected by the injection.

Apprepriate--geelegical--data--en--the--injeetion-zene-and
€oRfining---20Res---iReluding---1ithelegie----deseriptions
geetegieal---name;--thieknesss--and--depth- Existing or
proposed casing, tubing, and packer data.

Geelegie--names;--and--depth--te--bottem-of-all-undergreund
seurees-of-drinking-water-which-may--be--affeeted--by--the
injeetion= A plat depicting the area of review
(one-fourth-mile [402.34-meter| radius) and detailing the
location, well name, and operator of all wells in the area
of review. The plat should include all injection wells,
producing wells, plugged wells, abandoned wells, drilling
wells, dry holes, and water wells. The plat should also
depict faults, if known or suspected.

Sehematie---drawings---ef---the---surfaee--and--subsurface
eonstruetion-details-ef-the-system: A tabulation of data
on all wells of public record within the area of review
that penetrated the proposed injection zone. Include the
following data: location, date drilled, total depth, well
type, construction, record of plugging or completion, and
any additional information the commission may require.

Prepesed--injeetion--pregram: The need for corrective
action on wells penetrating the injection zone in the area
of review.

Al}--available--1egging--and--testing--data--en--the-weti:
Proposed injection program.

The--need--for--corrective-action-on-wells-penetrating-the
injeetion--zene--in--the--area--ef--review: Quantitative
analysis from a state-certified laboratory of freshwater
from the two nearest freshwater wells. Location of wells
must also be submitted. This requirement may be waived by
the director in certain instances.

The--estimated--fracture--pressure--of-the-confining-zenes
Quantitative analysis from a state-certified laboratory of
a representative sample of water to be injected. A
compatibility analysis with the receiving formation may
also be required.

Certification--that--all--landewners--within--the--area-of
review-have-been-netified-of-the-propesed--injection--wetl
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and--that--a--hearing--witi-be-held: List identifying all
source wells or sources of injectate.

p. A legal description of the land ownership within the area
of review.

g. An affidavit of mailing certifying that all landowners
within the area of review have been notified of the
proposed injection well. If the proposed injection well
is within an area permit, the notice shall inform the
landowners within the area of review that comments or
objections may be submitted to the commission within
thirty days. If the proposed injection well is not within
an area permit, the notice shall inform the landowners
within the area of review that a hearing will be held at
which comments or objections may be directed to the
commission. A copy of the letter sent to each landowner
must be attached to the affidavit.

r. All Tlogging and testing data on the well which has not
been previously submitted.

s. Schematic drawings of the injection system including
current well bore construction and proposed well bore and
surface facility construction.

t. Sundry notice detailing the proposed procedure.

Permits may contain such terms and conditions as the
commission deems necessary.

Any permit issued under this section may be revoked by the
commission after notice and hearing if the permittee fails to
comply with the terms and conditions of the permit or any
applicable rule or statute.

Before a permit for underground injection will be issued, the
applicant must satisfy the commission that the proposed
injection well will not endanger any underground source of
drinking water.

No person shall commence construction of an underground
injection well until the commission has issued a permit for
the well.

Permits are transferable only with approval of the commission.
Permits may be modified by the commission.

Before a permit for underground injection will be issued, the

applicant must complete any needed corrective action on wells
penetrating the injection zone in the area of review.
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9. All injection wells permitted before November 1, 1982, shall
be deemed to have a permit for purposes of this section;
however, all such prior permitted wells are subject to all
other requirements of this chapter.

History: Effective November 1, 1982; amended effective May 1, 1992;
May 1, 1994; July 1, 1996.

General Authority: NDCC 38-08-04(2)

Law Implemented: NDCC 38-08-04(2)

43-02-05-06. Construction requirements.

1. A1l injection wells shall be cased and cemented to prevent
movement of fluids into or between underground sources of
drinking water. The casing and cement used in construction of
each new injection well shall be designed for the Tlife
expectancy of the well. In determining and specifying casing
and cementing requirements, all of the following factors shall
be considered:

a. Depth to the injection zone.

b. Depth to the bottom of all underground sources of drinking
water.

c. Estimated maximum and average injection pressures.
d. Fluid pressure.
e. Estimated fracture pressure.

f. Physical and chemical characteristics of the injection
zone.

2. Appropriate logs and other tests shall be conducted during the
drilling and construction of injection wells. Any well
drilled or converted to an injection well shall have a log run
from which the quality of the cement bond can be determined.
Cement bond Tlogs shall contain at least the following
elements: a gamma ray curve; a casing collar locator curve; a
transit time curve; an amplitude curve; and a variable density
curve. A descriptive report interpreting the results of these
logs and tests shall be prepared by a qualified log analyst
and submitted to the commission if deemed necessary by the
director.

3. All injection wells must be equipped with tubing and packer.

History: Effective November 1, 1982; amended effective May 1, 1992;
July 1, 1996.

General Authority: NDCC 38-08-04(2)

Law Implemented: NDCC 38-08-04(2)
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43-02-05-07. Mechanical integrity.

1

History:

Prior to commencing operations, the operator of a new
injection well must demonstrate the mechanical integrity of
the well. All existing injection wells must demonstrate
continual mechanical integrity and be tested at Tleast once
e¥ery five years. An injection well has mechanical integrity
1T%

a. There is no significant Tleak in the casing, tubing, or
packer; and

b. There is no significant fluid movement into an underground
source of drinking water through vertical channels
adjacent to the injection bore.

One of the following methods . must be used to evaluate the
absence of significant leaks:

a. Pressure test with Tiquid or gas.

b. Monitoring of annulus pressure.

c. Records of monitoring showing the absence of significant
changes in the relationship between injection pressure and
injection flow rate.

d. Spinner survey.

e. Radioactive tracer survey.

One of the following methods must be used to establish the
absence of significant fluid movement:

a. Well records demonstrating the presence of adequate cement
to prevent such migration.

b. The results of a temperature or noise log.

Effective November 1, 1982; amended effective May 1, 1990;

July 1, 1996.

General Authority: NDCC 38-08-04(2)
Law Implemented: NDCC 38-08-04(2)

43-02-05-12. Reporting and monitoring requirements.

|

The operator of an injection well shall meter or use an
approved method to keep records and shall report monthly to
the industrial commission, oil and gas division, the volume
and nature, i.e., produced water, makeup water, etc., of the
fluid injected, the injection pressure, and such other
information as the commission may require. The operator of
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each injection well shall, on or before the fifth day of the
second month succeeding the month in which the well is capable
of injection eeeurs, file with the director a sworn statement
showing the amount of injection by each well upon forms
furnished therefor, or approved computer sheets. The
operator shall retain all records required by the industrial
commission for at least three five years.

Immediately upon the commencement or recommencement of
injection, the operator shall notify the oil and gas division
of the injection date.

Within---ten---days--after--the--diseontindance--of--injection
eperations;-the-eperater-shati-netify-the-e+1-and-gas-divisien
of--the--date--of-sueh-discontinuance-and-the-reasen-therefor:
The operator shall place accurate gauges on the tubing and the
tubing-casing annulus. Accurate gauges shall also be placed
on any other annuluses deemed necessary by the director.

The operator of an injection well shall keep the well and
injection system under continuing surveillance and conduct
such monitoring and sampling as the commission may require.

The operator of an injection well shall report any
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