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FEBRUARY 1996 

CHAPTER 18.5-81-81 

18.5-81-81-81. History. 

1. The provisions of North Dakota Century Code chapter 6-09.10 
were established in 1985, setting up a credit review board to 
deal with the matter of ever increasing farm foreclosures. 
The board was given authority to negotiate with lenders on 
behalf of farmers and to provide interest subsidies to 
eligible farmers for eligible purchases, refinancing, or 
redemptions of the farmer's home-quarter. 

2. In 1987, North Dakota Century Code chapter 6-09.10 was amended 
to consolidate the negotiations undertaken by the board and 
the department of agriculture's farm credit counseling 
program. North Dakota Century Code sections 4-01-19.2 and 
4-01-19.3 were repealed. 

3. In 1987, North Dakota Century Code sections 6-09.10-08.1 
through 6-09.10-08.6 were added to North Dakota Century Code 
chapter 6-09.10 to provide further assistance to financially 
distressed farmers and small businesses in the form of legal 
and tax assistance. Two hundred thousand dollars were 
appropriated to the board to provide such assistance under the 
administration and supervision of the commissioner of 
agriculture and the board. 

4. In 1989, North Dakota Century Code chapter 6-09.10 was further 
amended. The farm credit counseling program was renamed the 
agricultural mediation service. The commissioner of 
agriculture was given additional authority to contract with 
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mediators to mediate between a farmer and a farmer•s 
creditors. 

5. In 1991, North Dakota Century Code chapter 6-09.10 was 
amended, authorizing the agricultural mediation service to 
negotiate and resolve any farmer-related problems. 

6. In 1993, North Dakota Century Code chapter 6-09.10 was amended 
to expand the number of members of the board and to increase 
its responsibilities to include recommending policies and 
procedures to the industrial commission and to the state board 
of vocational education, and to coordinate a farm management 
delivery system. 

7. In 1995, North Dakota Century Code chapter 6-09.10 was amended 
to permit use of the home-quarter purchase fund for 
coordination and operation of a farm management delivery 
system. 

History: Effective January 1, 1988; amended effective December 1, 1989; 
January 1, 1992; June 1, 1994; February 1, 1996. 
General Authority: NDCC 28-32-02.1 
law Implemented: NDCC 28-32-02.1 

18.5-91-91-91.1. Definitions. 

1. The definitions as set forth in section 18.5-02-01-00.1 are 
applicable to this chapter. 

2. 11 Board 11 means the credit review board. 

3. 11 Coordinator 11 means the coordinator of the farm management 
delivery system. 

4. II Farm atveFstHeaHeA--aAalyHe-systelfl!! -JEaAs-tl=te-eeeFatAatea 
effeFt-alfleA§-vaFte~s-eAttttes-aAa-tl=te-eFeatt-Fevtew--eeaFa--te 
seFve--faFJEFs;--tAel~atA§--a--systelfl-ef-ee~~teF-~Fe§Falfls-aAa 
aAalytte-teels~--s~el=t-systelfl-wtll-asstst-faFJEFS-tA--aAalyltA§ 
tl=tetF---faF~t~--e~stAesses--tl=tFe~gl=t--faFifi--B~agettA§;--ftAaAetal 
~laAAtA§;-aAa--tFaattteAal;--AeAtFaattteAal;--aAa--val~e-aaaea 
eAteF~Ftse--aAalyses management delivery system• means the 
coordinated effort among various entities and the credit 
review board to provide farmers with education and analysis of 
their farm businesses through farm budgeting, . financial 
planning, production practices, and enterprise analysis. The 
system will be promoted and referred to as farm management for 
profit. 

5. 11 Home-guarter purchase fund 11 means the fund established at the 
Bank of North Dakota and includes interest earned on moneys in 
that fund. 
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6. 11 Moneys generated by the farm management delivery system .. 
means any moneys used to pay related expenses other than the 
home-quarter purchase fund. 

History: Effective June 1, 1994; amended effective February 1, 1996. 
General Authority: NDCC 6-09.10-09 
law Implemented: NDCC 6-09.10-02.1, 6-09.10-03 

18.5-91-91-92. Coordination of farm assistance programs. The 
credit review board is charged with responsibility in providing 
assistance to eligible farmers and other persons pursuant to the 
provisions of North Dakota Century Code chapter 6-09.10. 

1. The responsibilities and duties under North Dakota Century 
Code chapter 6-09.10 belonging solely to the board are as 
follows: 

a. Adopting written policies governing negotiators, 
mediators, and staff of the agricultural mediation service 
including: 

(1) Approving interest rate buydowns as authorized by 
North Dakota Century Code sections 6-09.10-05, 
6-09.10-07, and 6-09.10-08. 

(2) Charging reasonable fees to farmers and other persons 
for any assistance provided pursuant to North Dakota 
Century Code chapter 6-09.10. Mediation fees must be 
twenty-five dollars per hour for the farmer and for 
each creditor of the farmer attending mediation 
meetings to whom the farmer owes ten thousand dollars 
or more. For noncredit-related disputes, parties 
must each be charged twenty-five dollars per hour for 
attending mediation meetings. The board may waive 
the payment of all or a portion of mediation fees for 
anyone that the administrator certifies is unable to 
pay such fees. Fees must be teA fifteen dollars per 
hour per farmer for providing negotiating assistance. 
However, no farmer may be charged for the first ten 
hours of negotiating assistance provided by a 
negotiator. The board may waive payment of all or a 
portion of the fees to be paid for providing 
negotiating assistance for any farmer that the 
administrator certifies is unable to pay such fees. 

(3) Making all decisions on deferral, restructure, or 
waiver of payment, or other reasonable loan servicing 
options, for assistance provided under the provisions 
of North Dakota Century Code sections 6-09.10-05 and 
6-09.10-08.4. 
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b. Recommending policies and procedures to the industrial 
commission regarding farm loan programs of the Bank of 
North Dakota. 

c. Recommending policies for the adult farm management 
program to the state board of vocational education. 

d. 9evete~iAg--aAa--aaffitAts~eFtA§--a-gFaA~-~Fe§Faffi-~e-~Feviae 
faFffieFs-wt~~-aeeess-~e-~~e-faFffi--aiveFstfiea~teA--aAaty~ie 
sys~effi~---l~ts--~Fe§Faffi--s~att-eeeFatAa~e Coordination and 
operation of a farm management delivery system among the 
adult farm management program, agricultural mediation 
service, and ~~e North Dakota state university ex~eAsteA 
sepviee. 

e. Adopting rules implementing any of the provisions of North 
Dakota Century Code chapter 6-09.10. 

2. The responsibilities and duties belonging solely to the 
commissioner under North Dakota Century Code chapter 6-09.10 
are as follows: 

a. Establishing and administering the agricultural mediation 
service. 

b. Appointing the administrator of the service. 

c. Hiring staff and hiring or contracting with mediators and 
negotiators to mediate between eligible farmers and other 
persons. 

3. The commissioner and the board shall have joint responsibility 
and duty under North Dakota Century Code chapter 6-09.10 as 
follows: 

a. Implementing and administering legal and tax assistance to 
eligible farmers and small businesses as authorized by 
North Dakota Century Code sections 6-09.10-08.1 through 
6-09.10-08.5. 

b. Selecting appropriate cases for assistance to be made 
pursuant to North Dakota Century Code sections 
6-09.10-08.1 through 6-09.10-08.5 among eligible farmers 
and small business persons. 

c. Administering payment for assistance to any farmer or 
small business who receives assistance under North Dakota 
Century Code sections 6-09.10-08.1 through 6-09.10-08.5. 

History: Effective January 1, 1988; amended effective December 1, 1989; 
January 1, 1992; June 1, 1994; February 1, 1996. 
General Authority: NDCC 6-09.10-09, 28-32-02.1 
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law Implemented: NDCC 6-09.10-02.1, 6-09.10-03, 6-09.10-05, 6-09.10-06, 
6-09.10-07, 6-09.10-08, 6-09.10-08.1, 6-09.10-08.2, 6-09.10-08.3, 
6-09.10-08.4, 6-09.10-08.5, 28-32-02.1 

7 2/96 



CHAPTER 18.5-92-91 

18.5-92-91-98. Program ;mplementat;on. The board shall aeve~e~ 
coordinate and aaffitAtsteP operate a §PaAt program to provide farmers 
with access to the farm atvePstfteatteA-aAa~ytte management delivery 
system. The program shall coordinate a farm management delivery system 
among the adult farm management program, agricultural mediat;on service, 
and tAe North Dakota state university exteAsteA-sePvtee. 

1. Each of these three entities shall report at least quarterly 
to the credit review board addressing the following: 

±~ a. The extent and nature of assistance provided to farmers. 

2~ b. Number of farmers assisted. 

3~ c. Recommendations to the credit review board on how these 
three entities and others, if appropriate, can most 
effectively and efficiently serve farmers. 

4~ d. Future plans and goals of the entity. 

s~ e. Other matters as deemed appropriate by the board. 

2. None of these three entities is entitled to receive more than 
forty percent of the moneys generated by the farm management 
delivery system. 

3. The farm management delivery system shall meet or exceed the 
requirements for farmers home administration borrower 
training. 

4. Additional responsibilities and duties of the board are as 
follows: 

a. Charge a reasonable tuition fee to help defray operating 
expenses and salaries associated with the program. 

b. Award scholarships based on financial need. 

c. Use any moneys in the fund to pay salaries and operating 
expenses not covered by moneys generated. 

5. Additional responsibilities and duties of the administrator 
are as follows: 

a. Oversee the administration of the farm management delivery 
system. 
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b. Supervise a coordinator of the farm management delivery 
system who will be hired by the commissioner with advice 
and consent of the board. 

(1) The coordinator shall report directly to the 
administrator and to the board at regular monthly 
meetings. 

(2) The coordinator shall coordinate activities regarding 
the farm management delivery system among the 
participating entities. 

History: Effective June 1, 1994; amended effective February 1. 1996. 
General Authority: NDCC 6-09.10-09 
Law Implemented: NDCC 6-09.10-02.1 
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TITLE 24 

Electrical Board 
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FEBRUARY 1996 

CHAPTER 24-92-91 

24-92-91-92. General statement of policy and interpretative 
rules. 

1. Apprentice electricians. 
apprentice electricians. 

There are two categories of 

a. Apprentice electricians under the joint apprenticeship 
training committee training program approved by the 
department of labor. 

b. Electrician trainees who may not be eligible for the joint 
apprenticeship training committee program and other 
persons desiring to accumulate a sufficient time and 
capability in the electrical trade to qualify them to 
apply for permission to take the examination for 
journeyman electrician's license. Licensed electrician 
may supervise not more than three apprentices. 

Any person may work as an apprentice under a licensed master 
electrician, but the master electrician may not allow an 
apprentice to work on any installation without direct constant 
supervision by a North Dakota licensed electrician working 
with the apprentice at the worksite. 

Any master electrician who fails or refuses to comply with 
this section or who fails or refuses to comply or demonstrate 
compliance with this section at the request of the board or 
its representative, shall subject his license to nonrenewal, 
suspension, or revocation by the board. 
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2. Master electricians. A master electrician may exercise his 
privileges as a licensed master for no more than one shop or 
business . 

3. Purpose and scope. The purpose of these standards is the 
practical safeguarding of persons and of buildings and their 
contentst from electrical hazards arising from the use of 
electricity for lightt heatt and power. It covers the 
electrical conductors and equipment installed within or on 
public and private buildings and other premisest including 
yardst carnival and parking lotst also the conductors that 
supply streetlightingt together with the associated equipment 
necessary to its safe operation. 

These standardst based on the National Electrical Cadet are 
the result of years of experience and research to meet the 
demand for uniform standards to govern electrical w1r1ng in 
North Dakotat and provide basic rules for intelligent and 
uniform installation and inspection. 

All requirements contained herein must be given careful 
consideration to ensure greatest permanencet convenience, and 
safety. These standards do not constitute a design 
specification for any particular installationt nor an 
instruction manual for untrained persons. Skill and 
experience are necessary factors for a safe and adequate 
wiring installation. In cases where these requirements differ 
or are in conflict with the requirements of the ±993 1996 
editiont National Electrical Code and the ±988 1994 edition, 
Life Safety Code NFPA no. 101t the more --restrictive 
requirements shall be the minimum. 

4. Administrative powers and duties. The executive director of 
the North Dakota state electrical boardt under the direction 
of the boardt shall administer lawst rules, and wiring 
standards of this statet the electrical requirements of the 
±993 1996 edition, National Electrical Code, and the ±988 1994 
editiont Life Safety Code NFPA no. 101. In all cases where 
any action is taken by the executive director to enforce the 
provisions of any sections contained in these electrical 
regulationst the ±993 1996 editiont National Electrical Code, 
and the ±988 1994 editi~Life Safety Code NFPA no. 101, such 
acts must be--done in the name of and on behalf of the state 
and the executive director, in so acting for the statet shall 
not render the executive director liable for any damages that 
may accrue to persons or property as a result of any such act 
committed in good faith in the discharge of the executive 
director's duties, and any suit brought against the executive 
director by reason thereoft must be defended by the state 
until final termination of proceedings contained therein. 

The electrical regulations of these standards, the ±993 1996 
editiont National Electrical Code, and the ±988 1994 editiont 
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Life Safety Code NFPA no. 101, may be modified or waived by 
special permission in particular cases where such modification 
or waiver is specifically permitted or in particular cases 
where an advancement in the technology of electricity makes 
such modification or waiver advisable in the best interest of 
the people of North Dakota. Such 11 Special permission 11 must, 
in all cases, be obtained from the executive director in 
writing prior to the commencement of the work. 

The executive director or the electrical inspector shall have 
the power to enter any building or premises at any reasonable 
hour in the discharge of their duties, and it shall be 
competent for them, when necessary, to remove any existing 
obstructions such as laths, plastering, boarding, or 
partitions, which may prevent an inspection of electrical 
wiring and equipment; they shall also have the power to enter 
any building used in whole or in part for the purpose of 
public assemblage at any time when occupied by the public in 
order to examine electrical wiring and equipment in such 
building, and it shall be unlawful for any person to interfere 
with them in the performance of their duties. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-83. General requirements. Electrical installations must 
be planned to provide adequate capacity for the load. 

1. Wiring systems shall have conductors of sufficient capacity to 
furnish each outlet without excessive line loss or voltage 
drop. The voltage drop may not exceed five percent at the 
farthest outlet of power, heating and lighting loads, or 
combinations of such loads. 

2. All w1r1ng materials must be listed by underwriters' 
laboratories, incorporated, or other accepted testing 
laboratories to safeguard life and property. It is the duty 
of the electrical installer to secure permission from the 
executive director to use materials, devices, and methods of 
installation not specifically covered by these standards. 

3. All installations must be made in a workmanlike manner with 
special attention paid to the mechanical execution of work. 
All conductors must be rigidly supported and all fittings 
securely fastened. 

4. When wiring public school buildings, approval must be received 
from the department of public instruction and the state 
electrical board. 
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5. Overhead conductors may not cross over water wells or known 
sites where water wells may be drilled. A minimum distance of 
twenty feet [6.10 meters] in all directions must be maintained 
for overhead conductors. 

6. Hospitals, nursing homes, homes for the aged, and all 
dormitories designed to house more than sixteen people must be 
wired in metal raceway. Portable cleaning equipment 
receptacle outlets must be installed in corridors and located 
so that no point in the corridor along the floorline, measured 
horizontally, is more than twenty-five feet [7.62 meters] from 
an outlet. Spacing of receptacle outlets for dormitories and 
homes for the elderly must be in conformity with section 
210-52(a), 1993 1996 edition, National Electrical Code. 

Exception: By special permission from the state electrical 
board, receptacles in dormitories and homes for the elderly 
may be located conveniently for the permanent fixture layout. 

7. In the wiring of nursing homes and hospitals, reference must 
be made to the state department of health and consolidated 
laboratories for special requirements pertaining to operating 
rooms, delivery rooms, and emergency lighting. 

8. Aluminum conductors in sizes smaller than no. 6 may not be 
used. Aluminum conductors installed and all corresponding 
materials must be underwriters' laboratories listed. All 
materials used must be installed according to the requirements 
of the National Electrical Code. Connections must be made 
with the type approved for aluminum. Consideration must be 
given to the use of different types of metal. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-84. Places of assembly. This section covers all 
buildings, structures, or portions of buildings designed or intended for 
the assembly of one hundred or more persons. 

Places of assembly include, but are not limited to: assembly 
halls, auditoriums, including auditoriums in schools; mercantile, 
business and other occupancies; exhibition halls; armories; dining 
facilities, including restaurants; church chapels; dancehalls; mortuary 
chapels; museums; skating rinks; gymnasiums and multipurpose rooms; 
bowling lanes; poolrooms; clubrooms; places of awaiting transportation; 
courtrooms; drinking establishments; and conference rooms. 

Occupancy of any room or space for assembly purposes by less than 
one hundred persons in a building of other occupancy, and incidental to 
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such other occupancy, must be classed as part of the other occupancy and 
subject to the applicable provisions. 

When such building structures or portions thereof contain a 
projection booth or stage platform or area for the presentation of 
theatrical or musical production, either fixed or portable, the wiring 
for that area must comply with all applicable provisions of article 52e, 
1993 1996 edition, National Electrical Code. 

(For methods of determining population capacity, see occupant load 
value table, section 24-e2-e1-16). 

1. Hazardous (classified) locations. Hazardous 
any assemblage occupancy must be installed in 
article see, 1993 1996 edition, National 
hazardous locations.----

areas located in 
accordance with 
Electrical Code, 

2. Temporary wiring. In exhibition halls used for display 
booths, as in trade shows, the temporary wiring must be 
installed in accordance with article 3e5, 1993 1996 edition, 
National Electrical Code - temporary wiring, except approved 
portable cables and cords shall be permitted to be laid on 
floors where protected from contact by the general public. 

3. Wiring methods. The fixed wiring method must be metal raceway 
or nonmetallic raceway encased in not less than two inches 
[S.e8 centimeters] of concrete. 

Adjacent areas separated by a firewall must be considered a 
separate building and may be wired in any approved wiring 
method in chapter 3 of the National Electrical Code. (For the 
purpose of this section, a firewall is defined as a wall with 
a two-hour fire rating. The wall shall start at the 
foundation and extend continuously through all floors to the 
roof. 

Exception: As provided in article 64e, 1993 1996 edition, 
National Electrical Code, sound reproduction and similar 
equipment; in article 8ee, 1993 1996 edition, National 
Electrical Code, communication circuits, and in article 725, 
1993 1996 edition, National Electrical Code, for class 1, 
class ~nd class 3 remote control and signaling circuits, 
and in article 76e, 1993 1996 edition, National Electrical 
Code, for fire protective signaling systems. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 199e; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-e9-e5 
Law Implemented: NDCC 43-e9-21, 43-e9-22 

24-82-81-85. Hazardous locations. 
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1. Oilfield installations must be classified in accordance with 
the following American petroleum institute publications. 

a. Recommended practice for classification of locations for 
electrical installations at drilling rigs and production 
facilities on land and on marine fixed and mobile 
platforms. 500B, third edition, October 1, 1987. 

b. Classification of locations for electrical installations 
in petroleum refineries. 500A, fourth edition, December 
1987. 

c. Classification of locations for electrical installations 
at pipeline transportation facilities. 500C, second 
edition, July 1984. 

2. Electrical wiring in grain elevators must conform with code 
requirements, class II, division 1, under article 500, 1993 
1996 edition, National Electrical Code. All enclosures and 
electrical equipment mounted in rooms containing grinders, 
cleaners, roller mills, hoppers, open conveyors or spouts, 
mixers, and other dust producing machinery must be labeled and 
approved for class II, division 1 location, including motor 
controllers of the type in which starting and running 
contractors are oil immersed. General purpose enclosures may 
only be installed in dustfree locations. 

a. Surge protective capacitors must be provided for all 
services in grain elevators receiving power from an 
exterior overhead line. Surge protective capacitors may 
be located inside or outside a building. If located 
within a building, each capacitor must be protected with a 
fuse of proper voltage rating for the circuit and an 
ampere rating not less than twenty nor more than thirty 
amperes. 

b. Where necessary to employ flexible connections in grain 
elevators, dusttight flexible connectors and conduit must 
be used. 

c. Receptacles and switches installed in grain elevators must 
be labeled and approved for a class II, division 1 dusty 
location. 

d. Electrical wiring and equipment installed in a grain 
elevator which is not used commercially and having a total 
capacity of less than ten thousand bushels [352.39 cubic 
meters] and located in a rural district must conform to 
class II, division 2, under article 500, 1993 1996 
edition, National Electrical Code. 

e. Electrical w1r1ng and equipment in buildings or rooms 
other than a grain elevator where grain is handled or 
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processed on a commercial basis such as rooms containing 
grinders, augers, open spouts, roller mills, or similar 
dust producing machinery, must be labeled and approved for 
class II, division 1, under article see, t993 1996 
edition, National Electrical Code. 

f. In buildings or rooms where grain is handled or processed 
not on a commercial basis, such as rooms containing 
grinders, augers, open spouts, roller mills, or similar 
dust producing machinery, the electrical wiring and 
equipment must conform to class II, division 2, under 
article see, t993 1996 edition, National Electrical Code. 

Exceptions: Rooms where grain is handled or processed 
occa~ionally on a limited basis, general purpose equipment 
may be used if approved by the local inspection authority. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 199e; January 1,1993; February 1, 1996. 
General Authority: NDCC 43-e9-eS 
law Implemented: NDCC 43-e9-21, 43-e9-22 

24-82-81-86. Grounding. Grounding must conform to article 2Se, 
t993 1996 edition, National Electrical Code. 

1. The equipment grounding conductor must be spliced in the same 
manner as branch circuit conductors except that solder may not 
be used. 

2. The neutral conductor may not be used as the equipment 
grounding conductor and must be insulated except as provided 
in section 2Se-6e, t993 1996 edition, National Electrical 
Code. --

3. All metal boxes in structures containing metal lath, tinfoil 
insulation, or other metallic barrier must be grounded. 

4. At motor connections, a bonding jumper sized in accordance 
with table 2Se-9S, t993 1996 edition, National Electrical 
Code, must be provided around all flexible conduit in sizes 
one-half inch [12.7e millimeters] and larger. The bonding 
jumper is not required where a separate grounding conductor is 
included. 

S. Grounding of metal lighting standards. 

a. Circuits run in nonmetallic conduit or buried directly in 
the ground: the ornamental metal standard must be 
grounded by use of a grounding conductor, not the neutral 
conductor. This grounding conductor must be run 
continuously throughout the system and properly bonded to 
each standard by use of lugs. It must be connected to a 
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one-half inch [12.70 millimeters] by ten-foot [3.0-meter] 
copperweld ground rod at each metal standard. The 
ten-foot [3.0-meter] ground rod is driven in the center of 
the metal standard base and projecting slightly above the 
base. Both ground rod and grounding conductor must be 
connected to the metal standards. The grounding conductor 
must be in accordance with the 1993 1996 edition, National 
Electrical Code and in no case smaller than no. 8 copper 
or no. 6 aluminum. 

b. Because of different characteristics of copper and 
aluminum, devices such as pressure terminal or pressure 
splicing connectors and soldering lugs must be suitable 
for the material of the conductor and must be properly 
installed and used. Conductors of dissimilar metals may 
not be intermixed in a terminal or splicing connector 
where physical contact occurs between dissimilar 
conductors (such as copper and aluminum, copper and 
copper-clad aluminum, or aluminum and copper-clad 
aluminum), unless the device is suitable for the purpose 
and conditions of use. Consideration must also be given 
to dissimilar metals when grounding aluminum light 
standards. 

c. When circuits are run in metal conduit the ornamental 
metal lighting standard must be grounded to the metal 
conduit. No ground rod is required. 

6. The grounding electrode conductor must be connected to the 
grounded service conductor in the enclosure for the service 
disconnect. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-87. Branch circuits and feeders. 
feeders must comply with articles 210 and 215, 
National Electrical Code. 

Branch circuits and 
1993 1996 edition, 

1. The total connected load must be divided as evenly as 
practicable, between the two ungrounded conductors of a 
three-wire system and three conductors of a four-wire wye 
(120-208 volts) system. 

2. A separate circuit with disconnect must be provided for the 
purpose of operating or controlling electrical equipment on 
heating plants. Wiring requirements for fixed electrical 
space heating equipment is provided under article 424, 1993 
1996 edition, National Electrical Code. 
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3. Dwelling occupancies having built-in baking or cooking units 
installed separately must have an individual disconnect and 
overcurrent protective device. Conductors supplying these 
units must have a carrying capacity according to nameplate 
rating. 

4. A minimum of six appliance circuits must be installed in 
kitchens that may be used to serve public gatherings such as 
schools, churches, lodges, etc. 

5. Dw~lling type occupancies. Receptacle outlets must be 
installed in accordance with section 210-52, ±993 1996 
edition, National Electrical Code. 

a. Lighting outlets in dwelling type occupancies must be 
installed in accordance with section 210-70, ±993 1996 
edition, National Electrical Code. 

b. A minimum of three circuits must be installed to supply 
receptacle outlets in kitchen, pantry, dining room, and 
breakfast room. These circuits may not supply other 
outlets and must have conductors not smaller than no. 12. 
Such circuits must be provided with overcurrent devices 
rated at twenty amperes and must be known as appliance 
circuits. Two of these circuits must supply receptacle 
outlets on or near work counter area and so arranged that 
adjacent receptacles are not on the same circuit. 

c. In laundry at least one 20-ampere branch circuit must be 
provided to supply laundry receptacles. See exceptions 1 
and 2, section 2±9-S2~e~ 210-52(f), and 220-4(c), ±993 
1996 edition, National Electrical Code. 

d. Ground-fault protection for personnel must comply with 
section 210-8, ±993 1996 edition, National Electrical 
Code. --

6. Branch circuit and feeder calculations must comply with 
article 220, ±993 1996 edition, National Electrical Code. 
Voltage drop must~ taken into consideration when figuring 
size of feeder or branch circuit. 

Formulas for determining voltage drop or conductor size are: 

Voltage drop = 21.6 X L ft. X I 
C.M.A. 

or 
C.M.A. = 21.6 X L ft. X I 

% drop X voltage 

L =length in ft., one way 
I = load in amps 
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E = volts 
C.M.A. = Circular-mil area 21.6 multiplying 

factor for copper 35 multiplying 
factor for aluminum 

Percent drop = permissible voltage drop times 
voltage of circuit as follows: 

3% of 208 = 208 X .03 = 6.24 volts 
3% of 120 = 120 X .03 = 3.6 volts 
3% of 240 = 240 X .03 = 7.2 volts 
5% of 240 = 240 X .05 = 12.0 volts 

Example: 
240 volts, 1,000 ft. distance, 10 ampere 

load, 5% drop 
21.6 X 1,000 = 21,600.0 X 10 = 216,000 
216,000 divided by 26,250 (C.M.A. of No. 6) = 

8.2 volts (less than 5%) 
216,000 divided by 16,510 (C.M.A. of No. 8) = 

13 volts (more than 5%) 
120 volts, 8 ampere load, 100 ft. distance, 

3% drop 
21.6 X 100 = 2,160 X 8 = 17,280 
17,280 divided by 6,530 (C.M.A. of No. 12) = 

2.64 volts (less than 3%) 
17,280 divided by 4,107 (C.M.A. of No. 14) = 

4.2 volts (more than 3%) 
or 

21.6 X 8 amps X 100ft. = 17,280 
17,280 divided by 3.6 (volts representing 3%) = 

5,008 C.M.A. (No. 12) 
For 3-phase circuits, use formula, then 

multiply the results by .86 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-92-81-98. Services. Electrical services must comply with 
article 230, ±993 1996 edition, National Electrical Code. 

1. In general, the point of attachment of a service drop to a 
building must be not less than ten feet [3.0 meters] above 
the ground and must be at a height to permit a minimum 
clearance of service conductors of ten feet [3.0 meters] 
above walks and eighteen feet [5.48 meters] above driveways or 
public roads. Where the form of the building will not permit 
placing the attachment ten feet [3.0 meters] or more above the 
ground, a mast or other suitable means must be used to obtain 
the ten feet [3.0 meters] clearance. 
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2. Perpendicular mast used for support of a service drop to low 
buildings must be not less than two-inch [5.08-centimeter] 
galvanized rigid steel conduit or intermediate metal conduit 
fitted with storm collar flashing and offset reducer if 
needed, at the lower end to accommodate a meter socket. 

3. A span of one hundred ten feet [43.48 meters] must be 
considered a maximum distance for a one hundred amp service 
drop to a mast unless the mast is substantially guyed. 

4. To eliminate moisture condensation, service raceways must have 
provisions to prevent circulation of air from a warmer to a 
colder section of the raceway (see section 300-7, 1993 1996 
edition, National Electrical Code). ----

5. Where the service conduit enters a switch, cabinet, or trough 
through a knockout, the conduit must be bonded in accordance 
with section 250-71, 1996 edition, National Electrical Code. 

6. Switch location. A service switch or a manually operable 
circuit breaker must be provided for each set of service 
entrance conductors and located at a readily accessible point 
not more than six and one-half feet [1.98 meters] above the 
floor level and as near as possible to the entrance of the 
conductors either inside or outside the building or structure. 
If outside, this equipment must be approved for outside 
location. In no case may the equipment be mounted lower than 
two feet [.6096 meters] above grade level. Switch cabinets 
must be of the dead front type. All service equipment and 
panels to be mounted on inside of outside walls of buildings 
housing livestock must be mounted at least two inches [5.08 
centimeters] away from such outside walls by means of a 
substantial backboard or frame. It is recommended that the 
service entrance switch in residences be located in the 
basement or on the first floor. In no case may overcurrent 
devices be located in bathrooms, clothes closets, stairways, 
or crawl space. 

7. Rating of service switch. Any new or old dwelling where 
service is altered, or where the dwelling is rewired, a 
minimum one hundred amp service and rated panel must be 
installed. 

a. A one hundred ampere service must be installed using 
conductors rated at one hundred amperes. The panel must 
contain provisions for four double pole two hundred forty 
volt three-wire circuits, one of which may be used as a 
disconnect for not less than ten 2-wire one hundred twenty 
volt circuits. 

b. A pole top disconnecting means in rural areas is mandatory 
on all overhead pole top meter installations. Disconnect 
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switches with an overcurrent protective device is optional 
to the supplier of electric current. 

c. Where a single stack service is used on a yard pole, it 
must be considered only as a meter loop and the load 
conductor must be treated as service conductors to 
buildings. 

8. Clearance from ground. Conductors must have a clearance of 
not less than ten feet [3 .0 meters] from the ground or from 
any platform or projection from which they might be reached . 
See section 225-18, 1993 1996 edition, National Electrical 
Code . --

9. Clearances from buildings for conductors not over six hundred 
volts. See section 225-19, 1993 1996 edition, National 
Electrical Code. Conductors must have-a-clearance of not less 
than thirty-six inches [.914 meters] from windows, doors, 
porches, fire escapes, or similar locations. Conductors run 
above the top level of a window are considered out of reach 
from that window. 

10. leffi~eFaFy--seFvtee~---leffi~eFaFy-seFvtee-ffi~st-ee-gFaAtea-te-aAy 
eeAtFaeteF-aAa-thts-teffi~eFaFy-seFvtee-eaA-ee-ffievea-fFeffi--~laee 
te- - -~laee---wttA---eAe---eeFttfteate--tss~ea--feF--the--ftPst 
tAstallatteA-aAa-the-saffie-eeFttfteate--wtll--s~fftee--feP--all 
f~t~Pe--leeatteAs~--lt-ts-the-Fes~eAstetltty-ef-the-eeAtPaeteP 
te-ffiatAtatA--the--teffi~ePaFy--sePvtee--tA--geea--eeAattteA--aAa 
eleetFteally--safe--at-all-ttffies~--lf-the-~eweP-s~~~lteP-ftAas 
these-eeAattteAs-Aet-eetAg-eeffi~ltea--wttA;--the--s~~~lteF--ffiay 
Fef~se--heek~~-aAa-Aettfy-the-tAs~eeteF-eeveFtA§-tAat-aPea-whe 
has-f~ll-a~theFtty-te-aeteFffitAe-whetheF--tt--ee--eeAaeffiAea--eF 
Fee~tlt~----At--the--eM~tFatteA--ef--AtAety--aays--tt--ffiay--ee 
eeAstaeFea-a-~eFffiaAeAt-seFvtee-aAa-all-wtFtAg--eeAAeetea--ffi~st 
eeffi~ly-wtth-the-~FevtsteA-~eFtatAtAg-te-~eFffiaAeAt-wtFtA§~ 
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a~--Eaeh---teffi~eFaPy---seFvtee---ffi~st--ee--~Fevtaea--wtth--the 
eleetFteal-wtFtAg-eeFttfteate-A~ffiBeP;--Aaffie;--aAa--lteeAse 
A~ffiBeF--ef--eleetFtetaA-that-tss~ea-the-eeFttfteate~--lhts 
tAfePffiatteA-ffi~st-ee-a~~ltea-tA-s~eh-a-ffiaAAeP-that-tt--wtll 
wtthstaAa-the-eleffieAts-ef-weatheF~ 

e~--MtAtffi~ffi--Fe~~tFeffieAtS--feF--te~eFaFy--seFvtees~---Q~taeeF 
e~~t~ffieAt-ffi~st--ee--weatheP~Feef~---~Weea--eAeles~Pes--aFe 
~AsattsfaetePy-aAa-she~la-Aet-ee-~sea~}--le~eFaPy-sePvtee 
ffi~st-ee-gFe~Aaea~--~B~tt-~ele--gFe~Aa--ts--aeee~taele~}--A 
ffitAtffi~ffi--eleaFaAee-ef-teA-feet-f3~9-ffieteFs}-aeeve-ftAtshea 
gFaae-ffi~st-ee-~Fevtaea-feF-eveFheaa-sePvtee-eeAa~etePs~ 

e~--leffi~eFaFy--wtFtA§--ts--Aet-~eFffitttea-wtthe~t-a~~Feval-fFeffi 
the-state-eleetFteal-eeaFa-eF--leeal--tAs~eeteP;--AeweveF; 
thts--aees-Aet-a~~ly-te-a-teffi~eFaPy-~ele-seFvtee-eP-wtPtA§ 
feF-eeAstF~etteA-~~F~eses~ 
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±±~ Underground services: Underground service must comply with 
article 230, part D, ±993 1996 edition, National Electrical 
Code. 

a. Cables or individual conductors on outside of buildings or 
poles must be protected where subject to mechanical 
injury. Where rigid metal conduit is used, a bushing must 
be used on both ends. Sufficient slack conductor must be 
left to allow for ground settling next to foundations. 
Past experience indicates that the ground next to a 
foundation has settled as much as three feet [.914 
meters]. Where conduit is used on a pole to protect such 
conductors, it must comply with the ±993 1996 edition of 
the National Electrical Code. Metal conduit protecting 
underground conductors on a pole or building must be 
grounded. 

b. Underground service conductors must be protected against 
physical damage in accordance with section 300-5, ±993 
1996 edition, National Electrical Code. 

±2~ 11. High voltage installations over six hundred volts. All wiring 
installations containing circuits and equipment operated at 
more than six hundred volts must comply with article 710, ±993 
1996 edition, National Electrical Code, along with the 
following requirements: 

a. All ducts, pull boxes, junction boxes, and equipment must 
be clearly marked with signs having white background and 
red lettering by the word "DANGER 1 and value of operating 
voltage. 

b. All wiring and equipment must be bonded and grounded as 
per article 250, ±993 1996 edition, National Electrical 
Code. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-89. Overcurrent protection. Overcurrent protection must 
comply with article 240, ±993 1996 edition, National Electrical Code. 

1. Weatherproof sockets, pigtail sockets, or lampholders may not 
be considered as cutout bases for plug fuses. 
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2. Overcurrent devices must be located at a height of no less 
than eighteen inches [45.72 centimeters] above grade level. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1. 1996. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 

24-02-01-10. Wiring methods. Nonmetallic sheathed cable type NM, 
NMC, and UF must be supported at intervals not to exceed three feet 
[.914 meters] for two conductor cable and four feet [1.21 meters] for 
three conductor cable and within twelve inches [30.48 centimeters] from 
each cabinet, box, or fitting. For additional installation 
requirements, see articles 336 or 339, l993 1996 edition, National 
Electrical Code. --

1. Agricultural buildings. This section covers all buildings 
housing livestock, poultry, and other areas of similar or like 
nature. All electrical wiring devices and equipment must be 
installed in accordance with the provisions of article 547, 
l993 1996 edition, National Electrical Code. 

2. Electric metallic tubing may not be used in concrete below 
grade, in concrete slab or masonry in direct contact with 
earth. (A vapor barrier, if used, will have no affect on the 
requirements of the section.} Electric metallic tubing may 
not be embedded in earth or fill. 

3. Aluminum conduit may not be installed in contact with earth or 
embedded in concrete. 

4. Rigid metal conduit may be used under all atmospheric 
conditions and occupancies, except that ferrous raceways and 
fittings protected from corrosion solely by enamel may be used 
only indoors and in occupancies not subject to severe 
corrosive influences. Conduits and fittings exposed to severe 
corrosive influences must be of corrosion-resistant material 
suitable for the conditions. Where practicable, the use of 
dissimilar metals throughout the system must be avoided to 
eliminate the possibility of galvanic action. 

5. The installation of rigid nonmetallic conduit must comply with 
the provision of article 347, i993 1996 edition, National 
Electrical Code. 

6. Fertilizer rooms, meatpacking plants, salt processing plants, 
and similar locations are judged to be occupancies where 
severe corrosive conditions are likely to be present. It is 
recommended that nonmetallic conduit with nonmetallic boxes 
and fittings be used as the wiring method for such 
occupancies. Ferrous and nonferrous metal raceways may be 
used providing the raceway, boxes, and fittings are properly 
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protected against corrosion. Wherever rigid nonmetallic 
conduit is used as the wiring method, provisions must be made 
for expansion. (Approximately one inch [2.54 centimeters] of 
expansion per thirty feet [9.10 meters] of conduit per fifty 
degrees Fahrenheit [28 degrees Celsius] temperature change.) 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-11. Motors, motor circuits, and controllers. Section 
430-1, ±993 1996 edition, National Electrical Code, is a guide to 
general requirements. 

1. For motor running protection, all three-phase motors must be 
provided with three running overcurrent units. 

2. The motor branch circuit overcurrent device must be capable of 
carrying the starting current of the motor but may not exceed 
two hundred twenty-five percent of the full load current of 
the motor. 

Exception: Where the two hundred twenty-five percent is not 
sufficient for starting the motor, a higher rating or setting 
overcurrent device may be used if approved by the state 
electrical board. 

3. All other wiring for motors, motor circuits, and controllers 
must comply with article 430, ±993 1996 edition, National 
Electrical Code. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-12. Boxes and fittings. Boxes must be of sufficient 
size to provide free space for all conductors enclosed in the box in 
accordance with article 370, ±993 1996 edition, National Electrical 
Code. 

1. A~~--~A~sea--epeAtAgs--~st--ee--effeettve~y-e~esea-wtt~-ffieta~ 
p~~gs-eF-p~ates~ 

2~ Not more than one extension ring may be used on outlet boxes 
unless special permission has been obtained from the 
electrical inspector having jurisdiction. 
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3~ 2. Except as provided for in article 604, l993 1996 edition, 
National Electrical Code, boxes must be installed at each 
opening, splice, or connection. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-92-91-13. Seasonal dwellings. Electrical w1r1ng installation 
in all seasonal dwellings must comply with the North Dakota wiring 
standards and the l993 1996 edition, National Electrical Code, with the 
following exceptions: -----

1. Buildings without basements may be wired with a minimum of 
sixty ampere service providing it is adequate for the load. 

2. A minimum of two appliance circuits must be provided to supply 
outlets in kitchen, dining room, and breakfast room. 

3. Receptacle outlets must be installed in accordance with 
section 210-52(a), l993 1996 edition, National Electrical 
Code. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-92-91-14. Mobile home parks and recreational vehicle parks. 
The electrical wiring in mobile home parks must comply with part B, 
article 550, i993 1996 edition, National Electrical Code. Mobile home 
service equipment may not be mounted in or on the mobile home and must 
be located at a height of no less than two feet [.6096 meters] above 
finished grade level. 

1. The electrical wiring in recreational vehicle parks must 
comply with part B, article 551, l993 1996 edition, National 
Electrical Code. Lot service equipment must be located not 
less than two feet [.608 meters] nor more than six and 
one-half feet [1.98 meters] above the ground. 

2. Electrical enclosures located outdoors in mobile home parks or 
recreational vehicle parks that house bare bus bars or 
terminals must be provided with covers requiring a tool for 
removal of such covers. Overhead conductors must have a 
clearance above ground of not less than eighteen feet [5.48 
meters] except in areas where it is impractical for movement 
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of vehicles or mobile homes, the clearance above ground may 
not be less than twelve feet [3.66 meters]. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, . 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-15. Athletic field lighting. All lighted athletic and 
sport fields supplied from a primary system must be provided with a 
fused disconnect switch on the primary side. The switch must have 
proper ratings with a lockable manual control handle. The installation 
of primary conductors installed underground must conform to section 
24-02-01-08. The secondary conductors are considered service 
conductors. For ·installation of service conductors, see article 230, 
parts D, E, and F, i993 1996 edition, National Electrical Code. A main 
disconnect switch on the secondary side is optional. A disconnecting 
means at each pole or tower is not mandatory. Branch circuit panel 
boards having a rating of no less than one hundred twenty-five percent 
of the total connected load must be provided at each tower or pole. The 
panel may be located at the top of pole or tower. Conductors supplying 
panel must be calculated on the basis of one hundred twenty-five percent 
of the total connected load. Wiring installed on pole or tower must be 
in raceway; except, for flexibility at lamps, approved cable assemblies 
will be permitted. All metal towers must be grounded to a one-half inch 
[12.7 millimeter] by ten foot [3.0 meter] ground rod. The grounded 
conductor on the secondary side must be grounded to the grounding 
electrode. Metal boxes, raceways, cabinets and fittings, or 
noncurrent-carrying metal parts of other fixed electrical equipment must 
be grounded when required. (See article 250, i993 1996 edition, 
National Electrical Code.) -----

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 

24-82-81-16. Exit marking, illumination of means of egress, and 
emergency lighting. The purpose of this section is to provide exit and 
emergency lighting requirements in accordance with Life Safety Code NFPA 
101, i988 1994 edition, in simple and condensed form. For occupancies 
or items not covered in this condensed version, refer to NFPA 101, i988 
1994 edition, for complete details. In the wiring of institutional 
occupancies, governmental agencies may use other codes, which may be 
more stringent, especially where federal funds are involved. 

1. Exit marking. All required exits and access to exits must be 
marked by readily visible signs with letters not less than six 
inches [15.24 centimeters] high and arrows indicating 
direction to exits. Every sign must be suitably illuminated. 
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See section 5-10.3, Life Safety Code NFPA 101, 1988 1994 
edition. 

2. Illumination of means of egress. Illumination of means of 
egress must provide continuous, dependable, illumination of 
not less than one foot-candle at floor level for all areas 
such as corridors, stairways, and exit doorway, providing a 
lighted path of travel to the outside of the building and 
public way during all times that the means of egress is 
available for use. Illumination must be from a source of 
reasonable assured reliability and may be supplied from normal 
lighting circuits or special circuits with switching 
controlled by authorized personnel. Illumination required for 
exit marking may also serve for illumination of means of 
egress and must be so arranged that failure of a single unit 
such as burning out of a single bulb will not leave any area 
in darkness. 

3. Emergency lighting. Emergency lighting systems must be so 
arranged to provide the required illumination automatically in 
event of any interruption or failure of the normal power 
supply. An acceptable alternate source of power may be an 
electric generator or approved battery. In occupancies where 
emergency lighting is required, the circuits supplying exit 
marking and illumination of means of egress must be supplied 
by the emergency system. Other areas of the facilities only 
requiring exit marking and illumination of means of egress may 
be supplied by the normal source. 

4. Classification of occupancy. 

Assembly 
Theaters 
Motion picture theaters 
Assembly halls 
Auditoriums 
Exhibition halls 
Libraries 
Museums 
Skating rinks 
Gymnasiums 
Bowling lanes 
Poolrooms 
Armories 
Conference rooms 
Restaurants 
Churches 
Dancehalls 
Clubrooms 
Passenger stations and terminals of 

air surface, underground, and marine 
public transportation facilities 

Recreation piers 
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Courtrooms 
Mortuary chapels 
Drinking establishments 
College and university classrooms, 

fifty persons and over 

Educational 
Schools twelfth grade and under 
Instructional building - Business occupancy 
Classrooms under fifty persons - Business occupancy 
Classrooms fifty persons and over - Place· .. of assembly 
Laboratories, instructional - Business occupancy 
laboratories, Noninstructional - Industrial 
Day care facilities 
Academies 
Nursery schools 
Kindergartens 

Health care 
Health care facilities 

Hospitals 
Nursing homes 

Residential-custodial care 
Nurseries 
Homes for the aged 
Mentally retarded care institutions 

Detention and correctional occupancies 
Residential-restrained care 

Penal institutions 
Reformatories 
Jails 

Detention centers 
Correctional centers 

Residential 
Hotels 
Motels 
Apartments 
Dormitories 
Orphanages for age six years and older 
Lodging or roominghouses 
One-family and two-family dwellings 

Mercantile 
Supermarkets 
Department stores 
Shopping centers 
Drugstores 
Auction rooms 

Business 
Doctors• offices 
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Dentists• offices 
City halls 
General offices 
Townhalls 
Courthouses 
Outpatient clinics, ambulatory 
College and university- instructional 

buildings, classrooms under 50 persons, 
and instructional laboratories 

Industrial 
Factories of all kinds 
Laboratories 
Drycleaning plants 
Power plants 
Pumping stations 
Smokehouses 
Laundries 
Creameries 
Gas plants 
Refineries 
Sawmills 
College and university 

Noninstructional laboratories 

Storage 
Warehouses 
Cold storage 
Freight terminals 
Truck and marine terminals 
Bulk oil storage 
Parking garages 
Hangars 
Grain elevators 
Barns 
Stables 

5. Occupant load value table. 

Occupancy Square Feet Per Person 

Places of assembly 
Areas of concentrated use 

without fixed seating 
Waiting space 
Libraries. In stack areas 

In reading rooms 

Mercantile building, street floor 
and sales below street floor 

Upper floors 

Mall 
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15 net * 

7 net 
3 net 

100 net 
50 net 

30 gross ** 
60 gross 



Street level and below 30 gross 
Upper floor 60 gross 
Storage, shipping 300 gross 
Offices only 100 gross 

Educational occupancies 
Classroom area 20 net 
Shops and other vocational areas 50 net 
Day nurseries with sleeping 

facilities 35 net 

Business, industrial 100 gross 

Hotels, motels, apartments, and 
dormitories 200 gross 

Health care 
Sleeping departments 120 gross 
Inpatient departments 240 gross 

* Net floor area is the actual occupied area, not including 
accessory unoccupied areas or thickness of walls. 

** Gross floor area is the floor area within the inside 
perimeter of the outside walls of the building under 
consideration with no deduction for hallways, stairs, closets, 
thickness of interior walls, columns, or other features. 

Notes to occupant load table. 
(a) An assembly area of concentrated use 

without fixed seats such as an auditorium, 
church, chapel, dance floor, or lodge room
seven square feet [.65 square meters] per person. 

(b) An assembly area of less concentrated 
use such as a conference room, dining room, 
drinking establishment, exhibit room, gymnasium, 
or lounge - fifteen square feet [1.39 square meters] 
per person. 

(c) Standing room or waiting space - three square 
feet [.28 square meters] per person. 

(d) Bleachers, pews, and similar bench type 
seating - eighteen linear inches [45.72 centimeters] 
per person. 

x - indicates required 
o - indicates not required 

Occupancy 
Exit 

Marking 
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I 11 umi nation 
of Means of 

Egress Emergency 
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Places of assembly 
Class A-Ieee persons Notes 

or more X X X 6&7 
Class B- 3ee to 

Ieee persons X X X 
Class c- sa to 3ee X X X 
All windowless 

or underground 
places of assembly X X X 

Churches - Class C 
(exclusively for 

religious worship) X X 0 
Class A & B X X X 

Educational Note 4 
All educational 

occupancies 
including 
administrative 
area, general 
classrooms, 
mechanical rooms, 
and storage rooms X X 0 
(a) A 11 interior 
stairs and corridors x X X 
(b) Shop and 
laboratories X X X 
(c) In flexible and 
open plan buildings X X X 
(d) In all portions 
of buildings that 
are interior or 
windowless X X X 

Day care centers -
(More than I2 persons) x X X 

Group day care homes 
7 to including I2 

persons X X 0 

Family day care homes 
Fewer than 7 persons X X 0 

Health care occupancies 
Hospitals and nursing 

homes (for complete 
details see article 
5I7 of NEC or NFPA Note I 
standard 99 X X X 

Detention and correctional 
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occupancies X X X 
These occupancies 
include residential -
restrained care, 
reformatories, jails, 
detention centers, and 
correctional centers 

Residential 
Hotels and motels 

More than 16 and 
less than 26 
rooms X X 0 

More than 25 
rooms X X X Note 2 

Apartment buildings 
12 or less 

apartments X X 0 Note 3 
More than 12 

apartments or 
four or more 
floors X X X Note 3 

Lodginghouses or 
roominghouses 
less than 16 X X 0 

Dormitories - same as hotels 

Mercantile 
Class A - over 

3e,eee 
square feet X X X 

Class B - 3000 to 
30,000 
square feet X X X 

Class C - under 
3000 
square feet X X 0 

Business 
Under 1000 persons, 

1 floor X X 0 
2 or more stories 

above exit discharge x X X 
100 or more persons 

above or below level 
of exit discharge X X X 

1000 or more persons X X X 
All windowless, and 

underground X X X 

Industrial 
All X X X 
When occupied during 

35 2/96 



daylight hours only 
with skylights or 
windows X 0 0 

Storage 
All X X X * 
When occupied during 

daylight hours only 
with windows X 0 

* Storage occupancies do not require emergency 
lighting when not normally occupied. 

Special provisions 
Underground or 

windowless buildings 
or structures x 

Swimming pools 
(other than single 

family residential) x 

Combined facility 

NOTES: 

X 

X 

Note 1: Power supply for exit and emergency 
lighting must conform to NFPA 110. 

Note 2: Where each guestroom on ground floor has 
direct exit to outside, no emergency lighting 
need be provided (motels). 

Note 3: Buildings with only one exit need not be 
provided with exit signs. 

Note 4: Small schools familiar to occupants need 
not be provided with exit signs. 

Note 5: Where the same means of egress serve 
multiple-use or combined occupancies, exit 
lighting, exit signs, and emergency lighting 
shall be provided for the occupancy with the 
most stringent lighting requirements. The 
occupant load of each type of occupancy shall 
be added to arrive at the total occupant load. 

0 

Note 6: Exit lighting on floor of motion picture 
theaters may be reduced to one-fifth foot-candle 
during period of performance. 

Note 7: See occupant load value table. 

X 

X 

Note 5 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; February 1, 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21, 43-09-22 
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24-02-01-16.1. Fire alarm requirements for evacuation and life 
safety. Fire alarms must be installed in accordance with the current 
state building code and state fire code. 

History: Effective February 1. 1996. 
General Authority: NDCC 43-09-05 
Law Implemented: NDCC 43-09-21. 43-09-22 

24-02-01-19. Inspection fees. 

1. All electrical installations. including new jobs and 
additional work on old installations. made in this state. must 
have an electrical wiring certificate properly executed by the 
master or class "B" electrician supervising the installation 
of electrical wiring. The state electrical board shall 
prescribe such form. and shall have on hand a supply of such 
certificates for distribution to master and class "B" 
electricians. Such cert~ficate must consist of the original 
and five copies. 

2. Before work commences on any electrical installation where a 
new entrance is installed. an existing entrance is altered. a 
building is moved. or where the cost of the repair work or 
additional installation exceeds three hundred dollars. the 
master or class "B" electrician supervising such installation 
shall execute an electrical wiring certificate and distribute 
the various copies as directed. The gold copy of the 
certificate must be forwarded to the electrical inspector and 
the canary copy to power company before work is commenced. 
Within fifteen days of completion. use. or occupancy. 
whichever is foremost. the white and green copies must be 
forwarded to the office of the state electrical board. along 
with the proper fee. The pink copy must be retained by the 
master or class "8 11 electrician and the manila copy must be 
left in. or on the panel or given to the owner. All six 
copies must contain a description of the work and the legal 
description of the location. 

3. The electric wiring certificates shall be available from the 
state electrical board at Bismarck. North Dakota. upon request 
of any master or class "B" electrician holding a proper 
current license from the electrical board. The master or 
class "B" electrician must be held responsible for all 
certificates issued to him. A charge of fifteen dollars to 
cover board costs must be imposed on each lost wiring 
certificate. 
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4. A copy of an electrical w1r1ng certificate must be filed with 
the power supplier before an electrical installation may be 
energized. 

5. Inspection fees shall be as follows: 

Job Cost 

Up to $300.00 

$300.00 to $3,000.00 

$3,000.00 to $10,000.00 

$10,000.00 to $15,000.00 

$15,000.00 to $100,000.00 

Over $100,000.00 

Inspection Fee 

$15.00 (minimum fee) 

$15.00 for the first $300.00 
plus 2% on balance up to 
$3,000.00 

$69.00 for the first $3,000.00 
plus 1.5% on balance up to 
$10,000.00 

$174.00 for the first $10,000.00 
plus 1% on balance up to 
$15,000.00 

$224.00 for the first 
$15,000.00 plus 1/2 of 1% 
on balance up to $100,000.00 

$649.00 for the first 
$100,000.00 plus 1/4 of 1% 
on balance 

Inspection fee must accompany the copies of wiring 
certificates which must be forwarded to the state electrical 
board, box 857, Bismarck, North Dakota 58502. 

6. Whenever an electrical installation made by or under the 
supervision of a master or class ns•• electrician is conmenced 
or in use without submitting an electrical wiring certificate, 
as directed in subsection 2, the certificate may be considered 
late and the normal inspection fee, as required under this 
section, is increased in the amount of twenty-five dollars. 
In addition, when time and travel is expended by employees of 
the board to obtain a late certificate, an investigative fee 
may be charged to cover the costs incurred. Gosts to be 
calculated at a rate of twenty-five dollars per hour and 
twenty cents per mile of travel. 

7. Corrections. Whenever a correction order is written and 
corrections are not completed within the allotted time, there 
shall be an administration charge of twenty-five dollars, 
which must be paid to the board by the master or class 11 B11 

electrician. 
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8. All reinspections must be paid for by the electrical 
contractors at a cost of twenty-five dollars per hour with a 
minimum charge of twenty-five dollars. 

9. The electrical inspection fee must be based on the total 
amount of the electrical contract or total cost to the owner 
including extras. 

10. The following items need not be included in the cost: 

a. Appliances, including dishwashers, heat pumps, 
air-conditioners, disposals, etc. 

b. Electric heating panels, including heating and 
air-conditioning units. 

c. Electric motors. 

d. Trenching, concrete basis for streetlighting and traffic 
signal standards. 

11. The electrical contractor is responsible to collect the proper 
inspection fee on each installation. When the owner furnishes 
the material and the electrical contractor furnishes the 
labor, the owner shall provide the electrical contractor with 
the total amount expended for electrical materials used in 
connection with the installation, and the electrical 
contractor shall then calculate and collect the necessary 
inspection fee from the owner. Whenever electrical materials 
are removed from an existing installation and placed at 
another location, the electrical contractor shall estimate the 
cost of these materials and include the amount in the job cost 
for the purpose of calculating the proper inspection fee. 

12. The inspection fee for all motor-driven passenger or freight 
elevators and dumbwaiters installed in North Dakota shall be 
as follows: 

Elevators and dumbwaiters having horsepower rating 
up to 5 horsepower - $20.00 

Elevators and dumbwaiters having horsepower rating 
5 horsepower through 15 horsepower - $40.00 

Elevators and dumbwaiters having horsepower rating 
over 15 horsepower - $60.00 

The master electrician having supervision of elevator or 
dumbwaiter installations shall obtain electrical wiring 
certificates from the state electrical board. The certificate 
form must be completed, signed by the master electrician, and 
forwarded to the state electrical board, Bismarck, North 
Dakota, with the inspection fee. 
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13. Electrically driven irrigation machines. Each center pivot 
system, a flat fee of fifty dollars. All other types, the fee 
must be based on cost of electric material and labor (see 
section 24-02-01-19). 

14. Requested inspections. For inspections not covered in this 
section or special services, the fee must be twenty dollars 
per man hour, including traveltime, plus twenty cents per mile 
traveled. 

15. For requested inspection by an owner on wiring done by the 
owner, the inspection fee must be as stated in this section, 
except the minimum must be !weAiy-f+ve forty dollars. Owner 
wiring may be done on residential and farmstead property 
occupied by the owner. Certification and inspection is 
required as stated in subsection 1. Requests for inspection 
of owner wired installations must be in writing and must be 
accompanied by a print or drawing depicting the wiring to be 
done. 

History: Amended effective January 1, 1981; January 1, 1984; October 1, 
1987; January 1, 1990; March 1, 1990; January 1, 1993; February 1, 1996. 
General Authority: NDCC 43-09-05 
law Implemented: NDCC 43-09-21, 43-09-22 
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TITLE 32 

Board of Cosmetology 
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FEBRUARY 1996 

CHAPTER 32-83-81 

32-83-81-1.8. Booth space. In the event any salon premises are 
divided into booth space allotments to be leased to others, each person, 
firm, association, partnership, corporation, or other entity whose name 
appears on the application as owner of the cosmetology salon shall be 
responsible for the sanitary conditions of the salon and shall be 
responsible for the entire salon and its operation being in compliance 
with federal, state, and local laws, ordinances, rules, regulations, and 
codes. The owner shall be responsible for keeping the entire salon open 
for inspection by the board or board inspectors, and the board shall 
examine and inspect the entire salon premises regardless of any booth 
space allotments. 

Each booth space allotment shall be licensed as a separate salon 
having a separate and independent certificate of registration, and each 
booth space allotment shall be operated only by a manager-operator. 

1. Compl;ance as salon. Each booth space allotment s~a~~-8e 
se~f-s~ffteteAt-aAa must have a minimum of thirt s uare feet 
2.79 s uare meters of work s ace. The salon remises must 

meet all of the requirements of a salon contained in North 
Dakota Century Code chapter 43-11 and this article, except 
that there may be common reception areas aAa~ common toilet 
facilities, common product dispensing area, and common 
entrances and exits. 

2. Cert;f;cates d;splayed. The certificate of registration for 
each booth space allotment shall be displayed in the booth. 
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3. s;gns. For each booth, the signs required of cosmetology 
salons shall be displayed at the entrances to the premises and 
at the entrance to each booth. 

4. Prem;ses used. Each manager-operator operating a booth space 
salon shall be responsible for all professional services 
performed and for all of the premises used. 

5. Entrances. All entrances shall be approved by the board. 

H;story: Amended effective February 1. 1996. 
General Author;ty: NDCC 43-11-85 
law Implemented: NDCC 43-11-11, 43-11-13. 43-11-15, 43-11-17 

32-83-81-12. Application for license to practice cosmetology for 
the homebound. Any person, firm, association, corporation, partnership, 
and other entity desiring to provide cosmetology services for the 
homebound shall make application to the board for a homebound license 
and meet the following requirements: 

1. Possess a valid manager-operator license. 

2. Register all clients with the board office. 

3. Provide a doctor 1 S certificate or a certificate from a health 
official or nurse stating that the client is homebound and the 
certificate must state the length of time the client will be 
homebound. 

4. Have a kit that contains the following: 

a. Manager-operator license; 

b. Copy of rules of sanitation; 

c. Eyewash; 

d. First-aid kit; 

e. Portable drainboard; 

f. Twelve combs and twelve brushes; 

g. Closed container for soiled towels and other linens that 
need to be laundered; 

h. Photo identification; and 

i. Disinfectant solution. 

5. Comply with all rules of disinfection for combs, brushes, 
tools, and other equipment as provided in section 32-82-81-18. 
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6. Pay an initial fee for a homebound license of seventy-five 
dollars or a renewal fee of twenty-five dollars per year. 

History: Effective February 1. 1996. 
General Authority: NDCC 43-11-95 
Law Implemented: NDCC 43-11-91, 43-11-11. 43-11-13, 43-11-13.2. 
43-11-14. 43-11-21, 43-11-22. 43-11-23, 43-11-24, 43-11-28 
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CHAPTER 32-85-81 

32-05-01-06.1. Master esthetician. Every person desiring to be 
licensed by the board as a master esthetician shall: 

1. Furnish to the board evidence of having practiced as a 
licensed esthetician for one hundred twenty-five days. 

2. Take and pass the North Dakota law test for master license. 

A master esthetician may operate as a manager-operator of a salon that 
is operated and engaged exclusively in the practice of skin care. 

History: Effective February 1, 1996. 
General Authority: NDCC 43-11-05 
law Implemented: NDCC 43-11-13.1, 43-11-14, 43-11-21, 43-11-22, 
43-11-23, 43-11-24, 43-11-25, 43-11-27.1, 43-11-28 

32-05-01-07.1. Master manicurist. Every person desiring to be 
licensed by the board as a master manicurist shall: 

1. Furnish to the board evidence of having practiced as a 
licensed manicurist for sixty days. 

2. Take and pass the North Dakota law test for master license. 

A master manicurist may operate as a manager-operator of a salon that is 
operated and engaged exclusively in the practice of manicuring. 

History: Effective February 1, 1996. 
General Authority: NDCC 43r ll-05 
law Implemented: NDCC 43-11-13.1, 43-11-14, 43-11-21, 43-11-22. 
43-11-23, 43-11-24, 43-11-25, 43-11-27.1, 43-11-28 
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TITLE 33 

State Department of Health 
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JANUARY 1996 

CHAPTER 33-15-81 

33-15-81-84. Definitions. As used in this article, except as 
otherwise specifically provided or where the context indicates 
otherwise, the following words shall have the meanings ascribed to them 
in this section: 

1. 11 ACt 11 means North Dakota Century Code chapter 23-25. 

2. 11 Air contaminant .. means any solid, liquid, gas, or odorous 
substance or any combination thereof. 

3. 11 Air pollution.. means the presence in the outdoor atmosphere 
of one or more air contaminants in such quantities and 
duration as is or may be injurious to human health, welfare, 
or property, animal or plant life, or which unreasonably 
interferes with the enjoyment of life or property. 

4. 11 Ambient air" means the surrounding outside air. 

5. 11 ASME" means the American society of mechanical engineers. 

6. 11 Control equipment.. means any device or contrivance which 
prevents or reduces emissions. 

7. 11 Department 11 means the North Dakota state department of health 
and consolidated laboratories. 

8. 11 Emission 11 means a release of air contaminants into the 
ambient air. 

49 2/96 



9. 11 Existingn means equipment, machines, devices, articles, 
contrivances, or installations which are in being on or before 
July 1, 1970, unless specifically designated within this 
article; except that any existing equipment, machine, device, 
contrivance, or installation which is altered, repaired, or 
rebuilt after July 1, 1970, must be reclassified as 11 new 11 if 
such alternation, rebuilding, or repair results in the 
emission of an additional or greater amount of air 
contaminants. 

10. 11 Federally enforceable~~ means all limitations and conditions 
which are enforceable by the administrator of the United 
States environmental protection agency including those 
requirements developed pursuant to title 40, Code of Federal 
Regulations, parts 60 and 61, requirements within any 
applicable state implementation plan, any permit requirements 
established pursuant to title 40, Code of Federal Regulations, 
52.21 or under regulations approved pursuant to title 40, Code 
of Federal Regulations, part 51, subpart I, including 
operating permits issued under a United States environmental 
protection agency-approved program that is incorporated into 
the state implementation plan and expressly requires adherence 
to any permit issued under such program. 

11. 11 Fuel burning equipment•• means any furnace, boiler apparatus, 
stack, or appurtenances thereto used in the process of burning 
fuel or other combustible material for the primary purpose of 
producing heat or power by indirect heat transfer. 

12. 11 Fugitive emissions•• means solid airborne particulate matter, 
fumes, gases, mist, smoke, odorous matter, vapors, or any 
combination thereof generated incidental to an operation 
process procedure or emitted from any source other than 
through a well-defined stack or chimney. 

13. 11 Garbage•• means putrescible animal and vegetable wastes 
resulting from the handling, preparation, cooking, and 
consumption of food, including wastes from markets, storage 
facilities, handling, and sale of produce and other food 
products. 

14. 11 Hazardous waste 11 has the same meaning as given by chapter 
33-24-02. 

15. 11 Heat input 11 means the aggregate heat content of all fuels 
whose products of combustion pass through a stack or stacks. 
The heat input value to be used shall be the equipment 
manufacturer•s or designer•s guaranteed maximum input, 
whichever is greater. 

16. 11 1ncinerator 11 means any article, machine, equipment, device, 
contrivance, structure, or part of a structure used for the 
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destruction of garbage, rubbish, or other wastes by burning or 
to process salvageable material by burning. 

17. 11 lndustrial waste 11 means solid waste that is not a hazardous 
waste regulated under North Dakota Century Code chapter 
23-20.3, generated from the combustion or gasification of 
municipal waste and from industrial and manufacturing 
processes. The term does not include municipal waste or 
special waste. 

18. ..Infectious waste'' means waste that is listed in 
subdivisions a through g. Ash from incineration and residues 
from disinfection processes are not infectious waste once the 
incineration or the disinfection has been completed. 

a. Cultures and stocks. Cultures and stocks of infectious 
agents and associated biologicals, including cultures from 
medical and pathological laboratories; cultures and stocks 
of infectious agents from research and industrial 
laboratories; wastes from the production of biologicals; 
discarded live and attenuated vaccines; and culture dishes 
and devices used to transfer, inoculate, and mix cultures. 

b. Pathological waste. Human pathological waste, including 
tissues, organs, and body parts and body fluids that are 
removed during surgery or autopsy, or other medical 
procedures, and specimens of body fluids and their 
containers. 

c. Human blood and blood products. Liquid waste human blood; 
products of blood; items saturated or dripping with human 
blood; or items that were saturated or dripping with human 
blood that are now caked with dried human blood, including 
serum, plasma, and other blood components, and their 
containers. 

d. Sharps. Sharps that have been used in animal or human 
patient care or treatment or in medical, research, or 
industrial laboratories, including hypodermic needles, 
syringes (with or without the attached needle), pasteur 
pipettes, scalpel blades, blood vials, needles with 
attached tubing, and culture dishes, regardless of 
presence of infectious agents. Also included are other 
types of broken or unbroken glassware that were in contact 
with infectious agents, such as used slides and cover 
slips. 

e. Animal waste. Contaminated animal carcasses, body parts, 
and bedding of animals that were known to have been 
exposed to infectious agents during research including 
research in veterinary hospitals, production of 
biological, or testing of pharmaceuticals. 
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f. Isolation waste. Biological waste and discarded materials 
contaminated with blood, excretion, exudates, or 
secretions from humans who are isolated to protect others 
from highly communicable diseases, or isolated animals 
known to be infected with highly communicable diseases. 

g. Unused sharps. Unused, discarded sharps, hypodermic 
needles, suture needles, and scalpel blades. 

19. 11 lnhal able particulate matter 11 means particulate matter with 
an aerodynamic diameter less than or equal to a nominal ten 
micrometers . Also known as PM 1e . 

20 . 11 lnstallation 11 means any property, real or personal, 
including, but not limited to, processing equipment, 
manufacturing equipment, fuel burning equipment, incinerators, 
or any other equipment, or construction, capable of creating 
or causing emissions. 

21. 11 Multiple chamber incinerator.. means any article, machine, 
equipment, contrivance, structure, or part of a structure used 
to burn combustible refuse, consisting of two or more 
refractory lined combustion furnaces in series physically 
separated by refractory walls, interconnected by gas passage 
ports or ducts and employing adequate parameters necessary for 
maximum combustion of the material to be burned. 

22. 11 Municipal waste 11 means solid waste that includes garbage, 
refuse, and trash generated by households, motels, hotels, and 
recreation facilities, by public and private facilities, and 
by commercial, wholesale, and private and retail businesses. 
The term does not include special waste or industrial waste. 

23. 11 New 11 means equipment, machines, devices, articles, 
contrivances, or installations built or installed on or after 
July 1, 1970, unless specifically designated within this 
article, and installations existing at said stated time which 
are later altered, repaired, or rebuilt and result in the 
emission of an additional or greater amount of air 
contaminants. 

24. 11 0pacity 11 means the degree to which emissions reduce the 
transmission of light and obscure the view of an object in the 
background. 

25. 11 0pen burning.. means the burning of any matter in such a 
manner that the products of combustion resulting from the 
burning are emitted directly into the ambient air without 
passing through an adequate stack, duct, or chimney. 

26. ..Particulate matter .. means any airborne finely divided solid 
or liquid material with an aerodynamic diameter smaller than 
one hundred micrometers. 
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27. "Particulate matter emissions" means all finely divided solid 
or liquid material, other than uncombined water, emitted to 
the ambient air. 

28. "Person" means any individual, corporation, partnership, firm, 
association, trust, estate, public or private institution, 
group, agency, political subdivision of this state, any other 
state or political subdivision or agency thereof and any legal 
successor, representative agent, or agency of the foregoing. 

29. "Pesticide" includes (a) any agent, substance, or mixture of 
substances intended to prevent, destroy, control, or mitigate 
any insect, rodent, nematode, predatory animal, snail, slug, 
bacterium, weed, and any other form of plant or animal life, 
fungus, or virus, that may infect or be detrimental to 
persons, vegetation, crops, animals, structures, or households 
or be present in any environment or which the department may 
declare to be a pest, except those bacteria, fungi, protozoa, 
or viruses on or in living man or other animals; (b) any 
agent, substance, or mixture of substances intended to be used 
as a plant regulator, defoliant, or desiccant; and (c) any 
other similar substance so designated by the department, 
including herbicides, insecticides, fungicides, nematocides, 
molluscacides, rodenticides, lampreycides, plant regulators, 
gametocides, post-harvest decay preventatives, and 
antioxidants. 

30. "PMHl " means particulate matter with an aerodynamic diameter 
less than or equal to a nominal ten micrometers. 

31. "PMul emissions" means finely divided solid or liquid material 
with an aerodynamic diameter less than or equal to a nominal 
ten micrometers emitted to the ambient air. 

32. "Premises" means any property, piece of land or real estate, 
or building. 

33. "Process weight 11 means the total weight of all materials 
introduced into any specific process which may cause 
emissions. Solid fuels charged will be considered as part of 
the process weight, but liquid and gaseous fuels and 
combustion air will not. 

34. "Process weight rate" means the rate established as follows: 

a. For continuous or longrun steady state operations, the 
total process weight for the entire period of continuous 
operation or for a typical portion thereof, divided by the 
number of hours of such period or portion thereof. 

b. For cyclical or batch operations, the total process weight 
for a period that covers a complete operation or an 
integral number of cycles, divided by the hours of actual 
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process operation during such a period. Where the nature 
of any process or operation or the design of any equipment 
is such as to permit more than one interpretation of this 
definition, the interpretation that results in the minimum 
value for allowable emission shall apply. 

35. 11 Public nuisance .. means any condition of the ambient air 
beyond the property line of the offending person which is 
offensive to the senses, or which causes or constitutes an 
obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property. 

36. 11 Radioactive waste .. means solid waste containing radioactive 
material and subject to the requirements of article 33-10. 

37. 11 Refuse 11 means any municipal waste, trade waste, rubbish, or 
garbage, exclusive of industrial waste, special waste, 
radioactive waste, hazardous waste, and infectious waste. 

38. 11 Rubbish 11 means nonputrescible solid wastes consisting of both 
combustible and noncombustible wastes. Combustible rubbish 
includes paper, rags, cartons, wood, furniture, rubber, 
plastics, yard trimmings, leaves, and similar materials. 
Noncombustible rubbish includes glass, crockery, cans, dust, 
metal furniture and like materials which will not burn at 
ordinary incinerator temperatures (one thousand six hundred to 
one thousand eight hundred degrees Fahrenheit [1144 degrees 
Kelvin to 1255 degrees Kelvin]). 

39. 11 Salvage operation .. means any operation conducted in whole or 
in part for the salvaging or reclaiming of any product or 
material . 

40. 11 Smoke 11 means small gasborne particles resulting from 
incomplete combustion, consisting predominantly, but not 
exclusively, of carbon, ash, and other combustible material, 
that form a visible plume in the air. 

41. .. Source 11 means any property, rea 1 or persona 1 , or person 
contributing to air pollution. 

42. 11 Source operation .. means the last operation preceding emission 
which operation (a) results in the separation of the air 
contaminant from the process materials or in the conversion of 
the process materials into air contaminants, as in the case of 
combustion fuel; and (b) is not an air pollution abatement 
operation . 

43. 11 Special waste .. means solid waste that is not a hazardous 
waste regulated under North Dakota Century Code chapter 
23-20.3 and includes waste generated from energy conversion 
facilities; waste from crude oil and natural gas exploration 
and production; waste from mineral and or mining, 
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beneficiation, and extraction; and waste generated by surface 
coal mining operations. The term does not include municipal 
waste or industrial waste. 

44. 11 Stack or chimney .. means any flue, conduit, or duct arranged 
to conduct emissions. 

45. 11 Submerged fill pipe 11 means any fill pipe the discharge 
opening of which is entirely submerged when the liquid level 
is six inches [15.24 centimeters] above the bottom of the 
tank; or when applied to a tank which is loaded from the side, 
means any fill pipe the discharge opening of which is entirely 
submerged when the liquid level is one and one-half times the 
fill pipe diameter in inches [centimeters] above the bottom 
of the tank. 

46. 11 Standard conditions 11 means a dry gas temperature of 
sixty-eight degrees Fahrenheit [293 degrees Kelvin] and a gas 
pressure of fourteen and seven-tenths pounds per square inch 
absolute [101.3 kilopascals]. 

47. 11 Trade waste 11 means solid, liquid, or gaseous waste material 
resulting from construction or the conduct of any business, 
trade, or industry, or any demolition operation, including 
wood, wood containing preservatives, plastics, cartons, 
grease, oil, chemicals, and cinders. 

48. 11 Trash 11 means refuse conmonly generated by food warehouses, 
wholesalers, and retailers which is comprised only of 
nonrecyclable paper, paper products, cartons, cardboard, wood, 
wood scraps, and floor sweepings and other similar materials. 
Trash may not contain more than five percent by volume of each 
of the following: plastics, animal and vegetable materials, 
or rubber and rubber scraps. Trash must be free of grease, 
oil, pesticides, yard waste, scrap tires, infectious waste, 
and similar substances. 

49. 11 VO 1 at i1 e organic compounds .. means any eelftPei:IASS compound of 
carbon, excluding carbon monoxide, carbon dioxide, carbonic 
acid, metallic carbides or carbonates, and anmonium carbonate, 
which participates in atmospheric photochemical reactions. 
This includes any such organic compound other than the 
following, which have been determined to have negligible 
photochemical reactivity: methane; ethane; methylene chloride 
(dichloromethane); 1, 1, !-trichloroethane (methyl 
chloroform); l,l,l 2-trichloro-2 1,2,2-trifluoroethane 
(CFC-113); trichTorofluoromethane (CFC-11); 
dichlorodifluoromethane (CFC-12); chlorodifluoromethane (€F€ 
HCFC-22); trifluoromethane (F€ HFC-23); 1,2-dichloro 
1,1,2,2-tetrafluoroethane (CFC-114); chloropentafluoroethane 
(CFC-115); 1,1,1-trifluoro 2,2-dichloroethane (HCFC-123); 
1,1,1,2-tetrafluoroethane (HFC-134a); 
1,1-dichloro 1-fluoroethane (HCFC-141b); 1-chloro 
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1,1-difluoroethane (HCFC-142b); 2-chloro 
1,1,1,2-tetrafluoroethane (HCFC-124); pentafluoroethane 
(HFC-125); 1,1,2,2-tetrafluoroethane (HFC-134); 
1,1,1-trifluoroethane (HFC-143a); 1,1-difluoroethane 
(HFC-152a); parachlorobenzotrifluoride (PCBTF); cyclic, 
branched, or linear completely methylated siloxanes; acetone 
and perfluorocarbon compounds which fall into these classes: 

a. Cyclic, branched, or linear, completely fluorinated 
alkanes; 

b. Cyclic, branched, or linear, completely fluorinated ethers 
with no unsaturations; 

c. Cyclic, branched, or linear, completely fluorinated 
tertiary amines with no unsaturations; and 

d. Sulfur containing perfluorocarbons with no unsaturations 
and with sulfur bonds only to carbon and fluorine. 

For purposes of determining compliance with emission limits, 
volatile organic compounds will be measured by the test 
methods in title 40, Code of Federal Regulations, part 60, 
appendix A, as applicable. Where such a method also measures 
compounds with negligible photochemical reactivity, these 
negligibly reactive compounds may be excluded as volatile 
organic compounds if the amount of such compounds is 
accurately quantified, and such exclusion is approved by the 
department. 

As a precondition to excluding these compounds as volatile 
organic compounds or at any time thereafter, the department 
may require an owner or operator to provide monitoring or 
testing methods and results demonstrating, to the satisfaction 
of the enforcement authority, the amount of negligibly 
reactive compounds in the source•s emissions. 

50. 11 Waste classification.. means the seven classifications of 
waste as defined by the incinerator institute of America and 
American society of mechanical engineers. 

History: Amended effective October 1, 1987; January 1, 1989; June 1, 
1990; June 1, 1992; March 1, 1994; December 1, 1994; August 1, 1995i 
January 1, 1996. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 
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CHAPTER 33-15-94 

33-15-94-91. Refuse burning restrictions. 
of refuse and other combustible material by open 
allow. or permit open burning of refuse and other 
except as provided for in section 33-15-04-02 or 
person may conduct eF~ cause~ or permit the 
operation by open burning. 

No person may dispose 
burning. or cause. 

combustible material. 
33-15-10-02. and no 
conduct of a salvage 

History: Amended effective October 1. 1987; January 1. 1989; January 1. 
1996. 
General Authority: NDCC 23-25-03. 28-32-02 
law Implemented: NDCC 23-25-03 

33-15-94-92. Permissible open burning. l~e--e~eA--a~FAtAg-ef 
Fef~se-aAe-et~eF-eeffiS~stta~e-ffiateFta~-ffiBy-ae-eeAe~etee-as--s~eetftee--tA 
t~e--s~aseetteAs--ef--t~ts--seetteA--tf-Ae-~~a~te-A~tsaAee-ts-eF-wt~~-ae 
eFeatee-aAe-tf-t~e-a~FAtR§-ts-Ret-~Fe~tattee-ay;--aAe--ts--eeAe~etee--tR 
eeffi~~taRee--wtt~;--et~eF--a~~~teaa~e--~aws;-eF8tRaAees;-aA8-Fe§~~atteAs~ 
A~~-e~eR-a~FRtR§-ffi~st-ee~~y-wtt~-t~e-F~Fa~-ftFe-ffititgatteR-aetteR-§~tee 
tRe~~eee--tR--t~e--NeFt~--9aketa--F~Fa~--ftFe--eeAitR§eRey-~~aR-aR8-wtt~ 
~FevtsteRs-ef-t~e-state-ftFe-eeae~ 

l~e-a~t~eFtty-te-eeRe~et-e~eA-a~FRtR§-~ReeF-t~e-~PevtsteAs-ef-t~ts 
seetteR-eees-Ret-e~e~t--eP--e~e~se--a--~ePseR--fpeffi--t~e--eeRse~~eRees; 
Saffia§eS;-eF-tRj~FteS-W~te~-ffiay-FeS~~t-t~epefFeffi~ 

1~--FtFes-~~F~ese~y-set-feF-t~e-tRSiF~etteR-aRe-tFatAtR§-ef-~~a~te 
aRS-tRS~SiFta~-ftFeft§~itA§-~eFS8AAe~~ 

2~--FtPes-set-feP-t~e-e~tffitRaiteA-ef-a-ftPe-~azaPe-w~te~-eaRRet-ae 
aaatee-ay-aAy-et~eP-ffieaAS-W~eR-a~t~eFt!e8-ay--t~e--a~~F8~Ftate 
gevePAffifRta~-eAttty;-tRe~~etA§-t~e-~eeat-ftPe-ee~aPtffieAt~ 

3~--FtPes--set-fep-t~e-Peffieva~-ef-eaA§ePe~s-eP-~azaPee~s-ffiatePtat; 
w~ePe-t~ePe-ts-Ae-et~eP-~Paetteat-eP-~awf~~-ffiet~ee-ef-ets~esa~ 
aRe--a~PAtA§--ts-a~~Pevee-tR-aevaAee-ay-t~e-ee~aPiffifRt~--w~eFe 
t~ePe-ts-tffiffitReRt-eaA§eP-te-~~ffiaR-~ea~t~-eP-safety--aRe--w~ePe 
t~ePe--ts--Re--et~eF--~Paettea~--ep-~awf~t-ffift~ee-ef-ets~esat; 
a~FAtA§--eaR--ae--tRtitatee--Wti~e~t--~Ft8F--Reitee---te---t~e 
ee~aFiffifRi;-~F8Yt8e8-Rettee-ts-f~FAtS~ee-as-seeR-aS-~Faetteat~ 

4~--6a~ftPes---aA8--et~eP--ftPes--~see--se+e+y--feP--PeepeatteRa~ 
~~F~eses;-feP-eePeffieRtat-eeeasteAs;-eP-feP-e~teeeP-~Pe~aPatteR 
ef-feea~ 

5~--FtFeS--~~F~ese~y--set--te--fepest-eP-FaR§e~aASS-fep-a-s~eetfte 
PeaseR-tR-t~e-ffiaRa§effifRt-ef--fepest;--FaR§etaA8;--eP--§affie--tR 
aeeeP8aRee-wtt~-~Paettees-PeeeffiffieAeee-ay-t~e-NePt~-9aketa-gaffif 
aAe--fts~--ee~aFtffifAt;--t~e---NePt~---9aketa---ee~aPtffifAt---ef 
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a§Fte~lt~Fe;--aAa--t~e--~Attea--States-feFest-seFvtee;-aAa-t~e 
e~FAtA§-ts-a~~Fevea-tA-aavaAee-ey-t~e-ae~aFtffieAt~ 

Exee~t--tA--aA--effieF§eAey,-t~e-e~FAtA§-ffiay-Aet-ee-eeAa~etea-tA 
s~e~-~FeXtffitty-ef-aAy-elass-1-aFea-t~at-t~e-vtstetltty-ef-s~e~ 
aFea-ts-aaveFsely-tffi~aetea-as-aeftAea-tA-e~a~teF-33-15-19~ 

6~--l~e--e~FAtA§-ef-tFees;-eF~s~;-§Fass,-weea;-aAa-et~eF-ve§etaele 
ffiatteF-tA--t~e--eleaFtA§--ef--laAB;--Ft§~t-ef-way--ffiatAteAaAee 
e~eFatteAs;--aAa--a§Fte~lt~Fal--eFe~--B~FAtA§--tf--all--ef-t~e 
fellewtA§-eeAattteAs-aFe-ffiett 

a~--PFevatltA§--WtAas--at-t~e-ttffie-ef-t~e-e~FAtA§-ffi~st-ee-away 
fFeffi-aAy-etty~ 

B~--l~e--e~FAtA§-ffi~St-Aet-ee-eeAB~etea-aajaeeAt-te-aA-eee~~teB 
FestaeAee-eF-tA-s~e~-~Fextffitty-t~eFete--t~at--t~e--affiBteAt 
atF--ef-s~e~-eee~~tea-FestaeAee-ffiay-ee-affeetea-ey-t~e-atF 
eeAtaffitAaAts-eetA§-effitttea~ 

e~--GaFe--ffi~st--ee--~sea-te-ffitAtffitze-t~e-affie~At-ef-atFt-eA-t~e 
ffiateFtal-eetA§-e~FAea~ 

a~--9tlS;---F~eeeF;---aAB---et~eF---ffiateFtals---W~te~--~Fea~ee 
~AFeaseAaele--affie~Ats--ef--atF--eeAtaffitAaAts--ffiay--Aet--ee 
e~FAea~ 

e~--l~e--tAtttal--B~FAtA§--ffiay--ee§tA-eAly-eetweeA-t~Fee-~e~Fs 
afteF-s~AFtse-aAa-t~Fee-~e~Fs-eefeFe-s~Aset-aAa-aaattteAal 
f~el--ffiay--Aet-ee-tAteAtteAally-aaaea-te-t~e-ftFe-at-ttffies 
e~tstae-t~e-ltffitts-statea-aeeve~ 

f~--l~e--e~FAtA§-ffi~st-Aet-ee-eeAa~etea-aajaeeAt-te-aAy-~t§~way 
eF-~~elte-Feaa-se-as-te-eFeate-a-tFaffte-~azaFa~ 

§~--l~e---B~FAtA§--ffi~st--Aet--ee--eeAa~etea--wtt~tA--eAe--ffitte 
fl~61-ktteffieteFs}-ef - -aAy--ffittttaFy;--eeffiffieFetal;--ee~Aty; 
ffi~Atet~at;-eF-~FtVate-atF~eFt-eF-taABtA§-StFt~~ 

~~--Exee~t--tA--aA-effieF§eAey,-t~e-e~FAtA§-ffiay-Aet-ee-eeAa~etea 
tA-s~e~-~FeXtffitty-ef-aAy-elass-1-aFea-t~at-t~e--vtstetltty 
ef--s~e~--aFea-ts-aaveFsely-tffi~aetea-as-aeftAea-tA-e~a~teF 
33-15-19~ 

~~--w~eFe---Ae---ffi~Atet~al--eelleetteA--aAa--ats~esal--seFvtee--ts 
avatlaele;--t~e--e~FAtA§--ef--Fef~se--aAa--et~eF---eeffiB~sttele 
ffiateFtals--§eAeFatea--tA-t~e-e~eFatteA-ef-a-aeffiestte-~e~se~ela 
tf-t~e-fellewtA§-eeAattteAs-aFe-ffiett 

a~--l~e--ffiateFtal--te-ee-e~FAeB-ffi~st-Aet-ee-t~e-eeffiBtAea-waste 
fFeffi-a-e~ttBtA§-aest§Aea-te-aeeeffiffieaate--ffieFe--t~aA--t~Fee 
s~e~-~e~se~elas~ 
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a~--tAe-B~PAtA~-ffi~Si-ee-eeAe~eiee-eA-iAe-~Pe~ePiy-eA-WAteA-iAe 
wasie-ts-~eAePaiee~ 

8~--tAe--B~PAtA~--ef-~t~~te-AyePeeaPBeAS-WAteA-aPe-s~t~~ee-ep-~esi 
as-a-Pes~~i-ef-~t~e~tAe-ePeaks-eP--eiAeP--aeeteeAis--tAve~vtA~ 
iAe-tPaAs~ePtatteA-ef-s~eA-ffiatePta~s-eP-WAteA-aPe-~eAePatee-as 
wastes--as--tAe--Pes~~t--ef--et~---e~~~ePatteA;---eeve~e~ffieAt; 
~Pee~etteA;--PeftAtA~;--eP-~PeeesstA~-e~ePatteAs-tf-a~~-ef-tAe 
fe~~ewtA~-eeAettteAs-aPe-ffiett 

a~--tAe--ffiatePta~-eaAAet-ee-~Paetteae~y-PeeevePee-eP-etAePwtse 
~awf~~~y-ets~esee-ef-tA-seffie-etAeP-ffiaAAeP~ 

a~--tAe--B~PAtA~--ffi~St--Aet--ee--eeAe~eiee--wtiAtA--a--etty-ep 
aejaeeAt-te-aA-eee~~tee-PesteeAee--eP--tA--S~eA--~pe~tffitty 
tAePete--tAai--tAe--affiBteAt--atP--ef-s~eA-etty-eP-eee~~tee 
PesteeAee-ffiay-ee-affeeiee-ey-tAe--atP--eeAtaffitAaAts--eetA~ 
effitttea~ 

e~--E~ee~t-tA-aA-effieP~eAey;-tAe-e~PAtA~-ef-~t~~te-AyePeeaPBeAs 
ffiay-Aet-ee-eeAe~etee-tA-s~eA-~Pe~tffitty-ef-aAy-e~ass-1-aPea 
as--eeftAee--tA--eAa~teP-33-lS-lS;-tAat-tAe-affiBteAt-atP-ef 
s~eA-aPea-ts-aevePse~y-tffi~aetee-ey--tAe--atP--eeAtaffitAaAts 
effitttee~ 

a~--E~ee~t-tA-aA-effieP~eAey;-tAe-B~PAtA~-ef-~t~~te-AyepeeaPBeAS 
ffiay-Aet-ee-eeAe~etee-tA-s~eA-~Pe~tffitty-ef-aAy-e~ass-1-aPea 
tAat--tAe-vtstet~tty-ef-s~eA-aPea-ts-aevepse~y-tffi~aetee-as 
eeftAe8-tA-eAa~teP-33-l5-l9~ 

e~--tAe-e~PAtA~-ffi~st-ee-eeAtPe~~ee-se-tAat-a-tPaffte-AalaPe-ts 
Aet-ePeatee-as-tAe-Pes~~t-ef-tAe--atP--eeAtaffitAaAis--eetA~ 
effitttee~ 

f~--tAe-e~PAtA~-~si-ee-a~~Pevee-tA-aevaAee-ey-tAe-ee~aPtffieAt; 
e~ee~t-as-~Pevteee-tA-s~eseetteA-3~ 

The open burning of refuse and other combustible material may be 
conducted as specified in this section if the burning is not prohibited 
by. and is conducted in compliance with. other applicable laws. 
ordinances. and regulations. All open burning must comply with the 
rural fire mitigation action guide included in the North Dakota rural 
fire contingency plan and with provisions of the state fire code. The 
authority to conduct open burning under this section does not exempt or 
excuse a person from the consequences, damages. or injuries that may 
result therefrom. 

1. The following types of burning are specifically authorized but 
are subject to the conditions listed in subsection 2 as well 
as any condition included as part of this subsection: 

a. Fires purposely set for the instruction and training of 
public and industrial firefighting personnel. 
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b. Fires set for the elimination of a fire hazard that cannot 
be abated by any other means when authorized by the 
appropriate governmental entity, including the local fire 
department. 

c. Fires set for the removal of dangerous or hazardous 
material, where there is no other practical or lawful 
method of disposal and burning is approved in advance by 
the department. Where there is imminent danger to human 
health or safety and where there is no other practical or 
lawful method of disposal, burning may be initiated 
without prior notice to the department, provided notice is 
furnished as soon as practical. 

d. Campfires and other fires used solely for recreational 
purposes, for ceremonial occasions. or for outdoor 
preparation of food. 

e. Fires purposely set to forest or rangelands for a specific 
reason in the management of forest, rangeland, or game in 
accordance with practices recommended by state or federal 
agencies, as appropriate, and the burning is approved in 
advance by the department. 

f. The burning of trees, brush, grass, wood, and other 
vegetable matter in the clearing of land, right-of-way 
maintenance operations, and agricultural crop burning. 

g. The burning of refuse and other combustible materials 
generated in the operation of a domestic household if the 
following conditions are met: 

(1) No collection and disposal service is required or 
directed by a municipality or other government 
entity. 

(2) The material to be burned must be from a building 
accommodating no more than one family. 

(3) The burning must be conducted on the property on 
which the waste is generated. 

h. The burning of liquid hydrocarbons that are spilled or 
lost as a result of pipeline breaks or other · accidents 
involving the transportation of such materials or which 
are generated as wastes as the result of oil exploration, 
development, production, refining. or processing 
operations if the following conditions are met: 

(1) The material cannot be practicably recovered or 
otherwise lawfully disposed of in some other manner. 
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(2) The burning must be approved in advance by the 
department, except as provided in subdivision c. 

2. The following conditions apply to all types of permissible 
burning listed in subsection 1. 

a. No public nuisance is or will be created. 

b. The burning must not be conducted upwind of, or in 
proximity to, an occupied building such that the ambient 
air of such occupied building may be adversely affected by 
the air contaminants being emitted. 

c. Care must be used to minimize the amount of dirt on the 
material being burned and the material must be dry enough 
to burn cleanly. 

d. Oils, rubber, and other materials that produce 
unreasonable amounts of air contaminants may not be 
burned. 

e. The burning may be conducted only when meteorological 
conditions favor smoke dispersion and air mixing. 

f. The burning must not be conducted adjacent to any highway 
or public road so as to create a traffic hazard. 

g. The burning must not be conducted adjacent to any 
operational military, commercial, county, municipal, or 
private airport or landing strip in such a manner as to 
create a hazard. 

h. Except in an emergency, burning may not be conducted in 
such proximity of any class I area, as defined in chapter 
33-15-15, that the ambient air of such area is adversely 
impacted. 

i. Except in an emergency, the visibility of any class I area 
cannot be adversely impacted as defined in chapter 
33-15-19. 

j. Burning activities must be attended and supervised at all 
times burning is in progress. 

k. Burning is prohibited if the fire index is in the 
11 extreme 11 category as issued by the national weather 
service. Notification to the department is required prior 
to starting the burn if the fire index is in the 11 very 
high 11 category. 
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1. If state or local fire officials determine conditions to 
be unsafe for open burning, such burning must cease until 
conditions are deemed safe by such officials. 

History: Amended effective October 1, 1987; January 1, 1989; January 1, 
1996. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 
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CHAPTER 33-15-86 

33-15-86-81. Restriction of emissions of sulfur dioxide from use 
of fuel. 

1. General provisions. 

a. Except as provided in subdivision c of this subsection, 
this section applies to any installation in which fuel is 
burned and in which the sulfur dioxide emissions are 
substantially due to the content of the fuel burned, and 
in which the fuel is burned primarily to produce heat. 

b. For purposes of this section, a fuel burning installation 
is any single fuel burning furnace or boiler or other 
unit, device, or contrivance in which fuel is burned or 
any grouping of two or more such furnaces or boilers or 
other units, devices, or contrivances on the same premises 
or otherwise located in close proximity to each other and 
under control of the same person. The capacity of such 
installations shall be the manufacturer's or designer's 
guaranteed maximum heat input rate. 

c. This chapter does not apply to installations which are 
subject to a sulfur dioxide emission limit under chapter 
33-15-12. 

d. For purposes of this chapter, equipment at an oil and gas 
production facility, as defined in chapter 33-15-20, is 
considered industrial process equipment. 

2. Restrictions applicable to fuel burning installations. No 
person shall cause or permit the emission of sulfur dioxide to 
the ambient air from any fuel burning installation in an 
amount greater than three pounds of sulfur dioxide per million 
British thermal units [1290 nanograms/joule] of heat input to 
the installation on a one-hour-block-average basis. The 
department may establish alternative averaging periods 
provided the requirements of chapter 33-15-02 are met. All 
averaging periods must begin on the hour and averaging periods 
greater than one hour must be rolling averages. 

3. The department shall establish more restrictive emission 
limits for a source if it is determined that such source is 
causing the ambient air quality standards of chapter 33-15-02 
or the prevention of significant deterioration increments of 
chapter 33-15-15 for sulfur dioxide to be exceeded. However, 
the department may consider alternative measures which will 
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achieve compliance with the ambient air quality standards or 
prevention of significant deterioration increments. 

History: Amended effective June 1, 1992; January 1, 1996. 
General Authority: NDCC 23-25-03, 28-32-02 
Law Implemented: NDCC 23-25-03 
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CHAPTER 33-15-89 

EMISSION OF CERTAIN SETTLEABLE ACIDS AND 
ALKALINE SUBSTANCES RESTRICTED 

[Repealed effective January 1, 1996] 
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CHAPTER 33-15-12 

33-15-12-81.1. Scope. The subparts and appendices of title 40, 
Code of Federal Regulations, part 60, as they exist on May 1, 1994 
1995, which are listed under section 33-15-12-02 are incorporated into 
this chapter by reference. Any changes to the standards of performance 
are listed below the title of the standard. 

History: Effective June 1, 1992; amended effective December 1, 1994i 
January 1, 1996. 
General Authority: NDCC 23-25-03 
law Implemented: NDCC 23-25-03 

2/96 

33-15-12-82. Standards of performance. 

Subpart A - General provisions. 

*60.2. The definition of administrator is deleted and 
replaced with the following: 

Administrator means the department except for those duties 
that cannot be delegated by the United States environmental 
protection agency. For those duties that cannot be delegated, 
administrator means the department and the administrator of 
the United States environmental protection agency. 

Subpart C - Emission guidelines and compliance times. 

Subpart Ca - Emissions guidelines and compliance times for 
municipal waste combustors. 

Subpart D - Standards of performance for fossil-fuel fired steam 
generators for which construction is commenced after August 17, 
1971. 

Subpart Da - Standards of performance for electric utility steam 
generating units for which construction is commenced after 
September 18, 1978. 

Subpart Db Standards of performance for 
industrial-commercial-institutional steam generating units. 

Subpart De Standards of performance for small 
industrial-commercial-institutional steam generating units. 

Subpart E - Standards of performance for incinerators. 

Subpart Ea 
combustors. 

Standards of performance for municipal waste 
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Subpart F - Standards of performance for portland cement plants. 

Subpart G - Standards of performance for nitric acid plants. 

Supbart H - Standards of performance for sulfuric acid plants. 

Subpart I - Standards of performance for asphalt concrete plants. 

Subpart J - Standards of performance for petroleum refineries. 

Subpart K - Standards of performance for 
petroleum liquids for which construction, 
modification commenced after d~ty-l;-l97Q June 
to May 19, 1978. 

storage vessels for 
reconstruction, or 
11, 1973, and prior 

*60.110(c) is deleted in its entirety and replaced with the 
following: 

(c) Any facility under 60.110(a) that commenced construction, 
reconstruction, or modification after July 1, 1970, and prior 
to May 19, 1978, is subject to the requirements of this 
subpart. 

Subpart Ka - Standards of performance for storage vessels for 
petroleum liquids for which construction, reconstruction, or 
modification commenced after May 18, 1978, and prior to July 23, 
1984. 

Subpart Kb - Standards of performance for volatile organic liquid 
storage vessels (including petroleum liquid storage vessels) for 
which construction, reconstruction, or modification commenced 
after July 23, 1984. 

Subpart L - Standards of performance for secondary lead smelters. 

Subpart M - Standards of performance for secondary brass and 
bronze tA§et production plants. 

Subpart N - Standards of performance for primary emissions from 
basic oxygen process furnaces for which construction is commenced 
after June 11, 1973. 

Subpart Na - Standards of performance for secondary emissions from 
basic oxygen process steelmaking facilities for which construction 
is commenced after January 20, 1983. 

Subpart 0 - Standards of performance for sewage treatment plants. 

Subpart P - Standards of performance for primary copper smelters. 

Subpart Q - Standards of performance for primary zinc smelters. 

Subpart R - Standards of performance for primary lead smelters. 
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Subpart S Standards of performance for primary aluminum 
reduction plants. 

Subpart T - Standards of performance for the phosphate fertilizer 
industry: wet-process phosphoric acid plants. 

Subpart U - Standards of performance for the phosphate fertilizer 
industry: superphosphoric acid plants. 

Subpart V - Standards of performance for the phosphate fertilizer 
industry: diammonium phosphate plants. 

Subpart W - Standards of performance for the phosphate fertilizer 
industry: triple superphosphate plants. 

Subpart X - Standards of performance for the phosphate fertilizer 
industry: granular triple superphosphate storage facilities. 

Subpart Y - Standards of performance for coal preparation plants. 

Subpart Z - Standards of performance for ferroalloy production 
facilities. 

Subpart AA - Standards of performance for steel plants: Electric 
arc furnaces: constructed after October 21. 1974, and before 
August 17, 1983. 

Subpart AAa - Standards of performance for steel plants: electric 
arc furnaces and argon-oxygen decarburization vessels constructed 
after August 17, 1983. 

Subpart BB - Standards of performance for kraft pulp mills. 

Subpart CC - Standards of performance for glass manufacturing 
plants. 

Subpart DO - Standards of performance for grain elevators. 

Subpart EE - Standards of performance for surface coatings of 
metal furniture. 

Subpart FF - [Reserved] 

Subpart GG - Standards of performance for stationary gas turbines. 

Subpart HH - Standards of performance for lime manufacturing 
plants. 

Subpart KK - Standards of performance for lead-acid battery 
manufacturing plants. 

Subpart LL - Standards of performance for metallic mineral 
processing plants. 
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Subpart MM Standards of performance for automobile and 
light-duty truck surface coating operations. 

Subpart NN - Standards of performance for phosphate rock plants. 

Subpart PP - Standards of performance for ammonium sulfate 
manufacture. 

Subpart QQ - Standards of performance for the graphic arts 
industry: publication rotogravure printing. 

Subpart RR - Standards of performance for pressure-sensitive tape 
and label surface coating operations. 

Subpart SS -. Standards of performance for industrial surface 
coating: large appliances. 

Subpart TT - Standards of performance for metal coil surface 
coating. 

Subpart UU - Standards of performance for asphalt processing and 
asphalt roofing manufacture. 

Subpart VV - Standards of performance for equipment leaks of VOC 
in the synthetic organic chemicals manufacturing industry. 

Subpart WW - Standards of performance for the beverage can surface 
coating industry. 

Subpart XX - Standards of performance for bulk gasoline terminals. 

Subpart AAA - Standards of performance for new residential wood 
heaters. 

Subpart BBB - Standards of performance for the rubber tire 
manufacturing industry. 

Subpart CCC - [Reserved] 

Subpart ODD - Standards of performance for volatile organic 
counpound (VOC) emissions for the polymer manufacturing industry. 

Subpart EEE - [Reserved] 

Subpart FFF - Standards of performance for flexible vinyl and 
urethane coating and printing. 

Subpart GGG - Standards of performance for equipment leaks of VOC 
in petroleum refineries. 

Subpart HHH - Standards of performance for synthetic fiber 
production facilities. 
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Subpart III - Standards of performance for volatile organic 
compound (VOC) emissions from the synthetic organic chemical 
manufacturing industry (SOCMI} air oxidation unit processes. 

Subpart JJJ - Standards of performance for petroleum dry cleaners. 

Subpart KKK - Standards of performance for equipment leaks of VOC 
from onshore natural gas processing plants. 

Subpart LLL - Standards of performance for onshore natural gas 
processing; so2 emissions. 

Subpart NNN - Standards of performance for volatile organic 
compound (VOC) emissions from synthetic organic chemical 
manufacturing industry (SOCMI) distillation operations. 

Subpart 000 - Standards of performance for nonmetallic mineral 
processing plants. 

Subpart PPP - Standards of performance for wool fiberglass 
insulation manufacturing plants. 

Subpart QQQ - Standards of performance for VOC emissions from 
petroleum refinery wastewater systems. 

Subpart RRR - Standards of performance for volatile organic 
compound emissions from synthetic organic chemical manufacturing 
industry (SOCMI) reactor processes. 

Subpart SSS - Standards of performance for magnetic tape coating 
facilities. 

Subpart TTT - Standards of performance for industrial surface 
coating: surface coating of plastic parts for business machines. 

Subpart UUU - Standards of performance for calciners and dryers in 
mineral industries. 

Subpart VVV - Standards of performance for polymetric coating of 
supporting substrates facilities. 

Appendix A - Test methods. 

Appendix B - Performance specifications. 

Appendix C - Determination of emission rate changes. 

Appendix D - Required emission inventory information. 

Appendix E - [Reserved] 

Appendix F - Quality assurance procedures. 
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Appendix I - Removable label and owner's manual. 

History: Effective June 1, 1992; amended effective March 1, 1994; 
December 1, 1994; January 1, 1996. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 

71 2/96 



CHAPTER 33-15-13 

33-15-13-91.1. Scope. The subparts and appendices of title 40, 
Code of Federal Regulations, part 61, as they exist on d~~y- May 1, 1994 
1995, which are listed under section 33-15-13-01.2 are incorporated into 
this chapter by reference. Any changes to the emission standard are 
listed below the title of the standard. 

History: Effective June 1, 1992; amended effective March 1, 1994; 
December 1, 1994; August 1, 1995; January 1, 1996. 
General Authority: NDCC 23-25-03 
law Implemented: NDCC 23-25-03 

33-15-13-92. Emission standard for asbestos. 

1. Applicability. The provisions of this section are applicable 
to those sources specified in subsections 3 through 17. 

2. Definitions. All terms that are used in this section and are 
not defined below are given the same meaning as in North 
Dakota Century Code chapter 23-25 and in section 
33-15-13-01.2. 

a. "Active waste disposal site" means any disposal site other 
than an inactive site. 

b. "Adequately wet" means to sufficiently mix or penetrate 
with liquid to prevent the release of particulates. If 
visible emissions are observed coming from 
asbestos-containing material, then that material has not 
been adequately wetted; however, the absence of visible 
emissions is not sufficient evidence of being adequately 
wet. 

c. "Asbestos" means the asbestiform varieties of serpentinite 
(chrysotile), riebeckite (crocidolite), 
cummingtonite-grunerite (amosite), anthophyllite, and 
actinolite-tremolite. 

d. "Asbestos abatement" means any demolition, renovation, 
salvage, repair, or construction activity which involves 
the repair, enclosure, encapsulation, removal, operation 
and maintenance, handling, or disposal of more than three 
square feet [0.28 square meters] or three linear feet 
[0.91 meters] of friable asbestos material. Asbestos 
abatement also means any inspections, preparation of 
management plans, and abatement project design for both 
friable and nonfriable asbestos material. 
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e. ..Asbestos abatement project designer .. means any person who 
develops the plans, specifications, and designs for an 
asbestos abatement project. 

f. 11 Asbestos abatement project monitor .. means any person, 
employed to monitor an asbestos removal project to ensure 
any of the following: 

(1) The removal is conducted in accordance with state and 
federal regulations. 

(2) State-of-the-art work practices are employed. 

(3} The abatement is conducted as designed. 

(4} Personal and ambient air samples are collected 
properly. 

Persons acting as the project designer who are not 
responsible for the proper collection of personal and 
ambient air samples and employees of the asbestos removal 
contractor or facility owner are excluded from this 
definition. 

g. 11 Asbestos abatement supervisor" means any person employed 
by the asbestos contractor who supervises workers engaged 
in asbestos removal, encapsulation, enclosure, and repair. 
Supervisors may include those individuals with the 
position title of foreman, working foreman, or leadman 
pursuant to collective bargaining agreements. 

h. "Asbestos-containing waste material•• means asbestos mill 
tailings or any waste that contains commercial asbestos 
and is generated by a source subject to the provisions of 
this section. This term includes filters from control 
devices, friable asbestos waste material, and bags or 
other similar packaging contaminated with commercial 
asbestos. As applied to demolition and renovation 
operations, this term includes regulated 
asbestos-containing material waste and materials 
contaminated with asbestos including disposable equipment 
and clothing. 

i. "Asbestos contractor" means any partnership, firm, 
association, operation, or sole proprietorship that 
contracts to perform asbestos abatement for another. 

j. "Asbestos inspector" means any person who inspects 
facilities for asbestos-containing materials. 

k. "Asbestos management planner 11 means 
develops facility plans for the 
asbestos-containing materials. 
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1 . 11 Asbestos mi 11 11 means any faci 1 i ty engaged in converting, 
or in any intermediate step in converting, asbestos ore 
into commercial asbestos. Outside storage of asbestos 
materials is not considered a part of the asbestos mill. 

m. 11 Asbestos tailings .. means any solid waste that contains 
asbestos and is a product of asbestos mining or milling 
operations. 

n. 11 Asbestos waste from control devices.. means any waste 
material that contains asbestos and is collected by a 
pollution control device. 

o. 11 Asbestos worker 11 means an employee or agent of an 
asbestos contractor, or a public employee engaged in the 
abatement of more than three square feet [0.28 square 
meters] or three linear feet [0.91 meters] of friable 
asbestos material, except for individuals engaged in 
abatement at their private residence. 

p. 11 Category I nonfriable asbestos-containing material 11 means 
asbestos-containing packings, gaskets, resilient floor 
covering, and asphalt roofing products containing more 
than one percent asbestos as determined using the methods 
specified in appendix A, subpart F, title 40, Code of 
Federal Regulations, part 763, section 1, polarized light 
microscopy. 

q. 11 Category II nonfriable asbestos-containing material 11 

means any material, excluding category I nonfriable 
asbestos-containing material, containing more than one 
percent asbestos as determined using the methods specified 
in appendix A, subpart F, title 40, Code of Federal 
Regulations, part 763, section 1, polarized light 
microscopy that, when dry, cannot be crumbled, pulverized, 
or reduced to powder by hand pressure or by mechanical 
forces expected to act on the material. 

r. ..Commercial asbestos 11 means any material containing 
asbestos that is extracted from ore and has value because 
of its asbestos content. 

s. "Cutting 11 means to penetrate with a sharp-edged instrument 
and includes sawing, but does not include shearing, 
slicing, or punching. 

t. 11 Demolition 11 means the wrecking or taking out of any 
load-supporting structural member of a facility, together 
with any related handling operations or the intentional 
burning of any facility. 

u. 11 Emergency renovation operation 11 means a renovation 
operation that was not planned but results from a sudden, 
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unexpected event that. if not immediately attended to. 
presents a safety or public health hazard. is necessary to 
protect equipment from damage. or is necessary to avoid 
imposing an unreasonable financial burden. This term 
includes operations necessitated by nonroutine failures of 
equipment. 

v. 11 Encapsulation 11 means a method of asbestos abatement that 
includes the treatment of asbestos-containing materials 
with a sealant material that completely surrounds or 
embeds asbestos fibers in an adhesive matrix to prevent 
the release of fibers. A bridging encapsulant creates a 
membrane over the surface while a penetrating encapsulant 
penetrates the material and binds the material's 
components together. 

w. 11 Enclosure 11 means a method of asbestos abatement that 
includes the construction of a permanent. airtight. 
impermeable barrier around asbestos-containing material to 
prevent the release of asbestos fibers into the air. 

x. 11 Fabricating 11 means any processing (e.g .• cutting. sawing. 
drilling) of a manufactured product that contains 
commercial asbestos. with the exception of processing at 
temporary sites (field fabricating) for the construction 
or restoration of facilities. In the case of friction 
products. fabricating includes bonding. debonding. 
grinding. sawing. drilling. or other similar operations 
performed as part of fabricating. 

y. .. Facility.. means any i nst itut ion a 1. commercia 1. pub 1 i c. 
industrial. or residential structure. installation. or 
building (including any structure. installation. or 
building containing condominiums or individual dwelling 
units operated as a residential cooperative. but excluding 
residential buildings having four or fewer dwelling 
units); any ship; and any active or inactive waste 
disposal site. For purposes of this definition. any 
building. structure. or installation that contains a loft 
used as a dwelling is not considered a residential 
structure. installation. or building. Any structure. 
installation. or building that was previously subject to 
this section is not excluded. regardless of its current 
use or function. · 

z. .. Facility component.. means any part of a facility 
including equipment. 

aa. 11 Friable aseestes asbestos-containing material .. means any 
material containing more than one percent asbestos that 
hand pressure or mechanical forces expected to act on the 
material can crumble. pulverize. or reduce to powder when 
dry. The term includes nonfriable asbestos-containing 
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material after such previously nonfirable material becomes 
damaged to the extent that when dry, it may be crumbled, 
pulverized, or reduced to powder by hand pressure. The 
percentage of asbestos is determined using the method 
specified in appendix A, subpart F, title 40, Code of 
Federal Regulations, part 763, section 1, polarized light 
microscopy. If the asbestos content is greater than zero 
percent, assume the material contains greater than one 
percent asbestos or verify the asbestos content by point 
counting using polarized light microscopy. If a result 
obtained by point count is different from a result 
obtained by visual estimation, the point count result will 
be used. 

bb. ..Fugitive source 11 means any source of emissions not 
controlled by an air pollution control device. 

cc. 11 Glove-bag 11 means a sealed compartment with attached inner 
gloves used for the handling of asbestos-containing 
materials. Properly installed and used, glove-bags 
provide a small work area enclosure typically used for 
small-scale asbestos stripping operations. Information on 
glove-bag installation, equipment and supplies, and work 
practices is contained in the occupational safety and 
health administration's (OSHA's) final rule on 
occupational exposure to asbestos, appendix G, title 29, 
Code of Federal Regulations, 1926.58. 

dd. 11 Grinding 11 means to reduce to powder or small fragments 
and includes mechanical chipping or drilling. 

ee. 11 In poor condition .. means the binding of the material is 
losing its integrity as indicated by peeling, cracking, or 
crumbling of the material. 

ff. 11 Inactive waste disposal site .. means any disposal site or 
portion of it where additional asbestos-containing waste 
material has not been deposited within the past year. 

gg. 11 Inspection" means any activity undertaken in a school 
building, or a public or commercial building, to determine 
the presence or location, or to assess the condition of, 
friable or nonfriable asbestos-containing material or 
suspected asbestos-containing material, whether by visual 
or physical examination, or by collecting samples of such 
material. This term includes reinspections of friable and 
nonfriable, known or assumed asbestos-containing material 
which has been previously identified. The term does not 
include the following: 

1 in 
for 
the 
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condition of known or assumed asbestos-containing 
material; 

(2) Inspections performed by employees or agents of 
federal. state. or local governments solely for the 
purpose of determining compliance with applicable 
statutes or regulations; or 

purpose 
actions. 

hh. 11 Installation 11 means any building or structure or any 
group of buildings or structures at a single demolition or 
renovation site that are under the control of the same 
owner or operator (or owner or operator under common 
control). 

AA':' ii. 11 leaktight 11 means that solids or liquids cannot escape or 
spill out. It also means dusttight. 

H':' J1..:.. 11 Malfunction" means any sudden and unavoidable failure of 
air pollution control equipment or process equipment or of 
a process to operate in a normal or usual manner so that 
emissions of asbestos are increased. Failures of 
equipment shall not be considered malfunctions if they are 
caused in any way by poor maintenance, careless 
operations, or any other preventable upset conditions, 
equipment breakdown, or process failure. 

j,h kk. "Manufacturing.. means the combining of commercial 
asbestos, or in the case of woven friction products, the 
combining of textiles containing commercial asbestos, with 
any other materials, including commercial asbestos, and 
the processing of this combination into a product. 
Chlorine production is considered a part of manufacturing. 

kk';' 11. "Natural barrier" means a natural object that effectively 
precludes or deters access. Natural barriers include 
physical obstacles such as cliffs, lakes, or other large 
bodies of water, deep and wide ravines, and mountains. 
Remoteness by itself is not a natural barrier. 

lh mm. "Nonfriable asbestos-containing material'' means any 
material containing more than one percent asbestos as 
determined using the method specified in appendix A, 
subpart F, title 40, Code of Federal Regulations, 
part 763, section 1, polarized light microscopy, that, 
when dry, can not be crumbled, pulverized, or reduced to 
powder by hand pressure or mechanical forces expected to 
act on the material. 
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flfl:- 00. 

ss. 

PP:- tt. 

55:- uu. 

"Nonscheduled renovation operation.. means a renovation 
operation necessitated by the routine failure of 
equipment, which is expected to occur within a given 
period based on past operating experience, but for which 
an exact date cannot be predicted. 

"Outside air" means t he air outside buildings and 
structures, including, but not limited to, the air under a 
bridge or in an open ferry dock. 

"Owner or operator of a demolition or renovation activity" 
means any person who owns, leases, operates, controls, or 
supervises a facility being demolished or renovated or any 
person who owns, leases, operates, controls, or supervises 
the demolition or renovation operations, or both. 

"Particulate asbestos material" means finely divided 
particles of asbestos or material containing asbestos. 

"Planned renovation operations" means a renovation 
operation, or a number of such operations, in which some 
regulated asbestos-containing material will be removed or 
stripped within a given period of time and that can be 
predicted. Individual nonscheduled operations are 
included if a number of such operations can be predicted 
to occur during a given period of time based on operating 
experience. 

"Public and commercial building .. means the interior space 
of any building which is not a school building, except 
that the term does not include any residential apartment 
building of fewer than ten units or detached single-family 
homes. The term includes, industrial and office 
buildings, residential apartment buildings and 
condominiums of ten or more dwelling units, 
government-owned buildings, colleges, museums, airports, 
hospitals, churches, preschools, stores, warehouses, and 
factories. Interior space includes exterior hallways 
connecting buildings, porticos, and mechanical systems 
used to condition interior space. 

"Public employee" for the purpose of this chapter means 
any person employed by the United States government or the 
state of North Dakota or any of its political subdivisions 
who provides service for which compensation is paid. This 
includes employment by appointment or election. 

"Regulated asbestos-containing material (RACM) 11 means: 

(1) Friable asbestos material. 

(2) Category I nonfriable asbestos-containing material 
that has become friable. 
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(3) Category I nonfriable asbestos-containing material 
that will be or has been subjected to sanding. 
grinding. cutting. or abrading. 

(f) Category II nonfriable asbestos-containing material 
that has a high probability of becoming or has become 
crumbled, pulverized, or reduced to powder by the 
forces acting on or expected to act on the material 
in the course of demolition or renovation operations 
regulated by this section. 

th vv. 11 Remove 11 means to take out regulated asbestos-containing 
material or facility components that contain or are 
covered with regulated asbestos-containing material from 
any facility. 

t:tt:t":" ww. 11 Renovation 11 means altering in any way a facility or 
facility components, including the stripping or removal of 
regulated asbestos-containing material from a facility 
component. Operations in which load-supporting structural 
members are wrecked or taken out are demolitions. 

vv';" xx. 11 Repair 11 means returning damaged asbestos-containing 
materials to an undamaged condition or to an intact state 
so as to prevent asbestos fiber release. 

WW':' Y.:i..:.. .. Resilient floor covering .. means asbestos-containing floor 
tile, including asphalt and vinyl floor tiles and sheet 
vinyl floor covering containing more than one percent 
asbestos as determined using polarized light microscopy 
according to the methods specified in appendix A, 
subpart F, title 40, Code of Federal Regulations. 
part 763, section 1. polarized light microscopy. 

)()(';' zz ... Roadways .. means surfaces on which motor vehicles travel. 
This term includes public and private highways, roads, 
streets, parking areas, and driveways. 

yy';' aaa. 11 Strip 11 means to take off regulated asbestos-containing 
material from any part of any facility or facility 
components. 

!!':' bbb. 11 Structural member 11 means any member of a facility, such 
as beams, walls, ceilings, floors. etc. 

aaa';' ccc. 11 Visible emissions .. means any emissions which are visually 
detectable without the aid of instruments, coming from 
regulated asbestos-containing material or 
asbestos-containing waste material, or from any asbestos 
milling, manufacturing. or fabricating operations. This 
does not include condensed uncombined water vapor. 
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eee. ddd. 11 Waste generator 11 means any owner or operator of a source 
covered by this section whose act or process produces 
asbestos-containing waste material. 

eee. eee. "Waste shipment record 11 means the shipping document, 
required to be originated and signed by the waste 
generator and is used to track and substantiate the 
disposition of asbestos-containing waste material. 

aaEh fff. 11 Worki ng day" means any day Monday through Friday and 
includes holidays that fall on any day Monday through 
Friday. 

3. Standard for asbestos mills. 

a. Each owner or operator of an asbestos mill shall either 
discharge no visible emissions to the outside air from 
that asbestos mill, including fugitive sources, or use the 
methods specified by subsection 13 to clean emissions 
containing asbestos material before they escape to, or are 
vented to, the outside air. 

b. Each owner or operator of an asbestos mill shall meet the 
following requirements: 

(1) Monitor each potential source of asbestos emissions 
from any part of the mill facility, including 
air-cleaning devices, process equipment, and 
buildings that house equipment for material 
processing and handling, at least once each day 
during daylight hours for visible emissions to the 
outside air during periods of operation. The 
monitoring must be by visual observation of at least 
fifteen seconds duration per source of emissions. 

(2) Inspect each air-cleaning device at least once each 
week for proper operation and for changes that signal 
the potential for malfunction, including, to the 
maximum extent possible without dismantling other 
than opening the device, the presence of tears, 
holes, and abrasions in filter bags and for dust 
deposits on the clean side of bags. For air-cleaning 
devices that can not be inspected on a weekly basis 
according to this paragraph, submit to the 
department, and revise as necessary, a written 
maintenance plan to include, at a minimum, the 
following: 

(a) Maintenance schedule. 

(b) Recordkeeping plan. 
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(3) Maintain records of the results of visible emissions 
monitoring and air-cleaning device inspections using 
a suitable form which includes the following 
information: 

(a) Date and time of each inspection. 

(b) Presence or absence of visible emissions. 

(c) Condition of fabric filters including presence 
of any tears, holes, and abrasions. 

(d) Presence of dust deposits on clean side of 
fabric filters. 

(e) Brief description of corrective actions taken 
including date and time. 

(f) Daily hours of operation for each air-cleaning 
device. 

(4) Furnish upon request and make available at the 
affected facility during normal business hours for 
inspection by the department all records required 
under this subdivision. 

(5) Retain a copy of all monitoring inspection records 
for at least two years. 

(6) Submit quarterly a copy of visible emissions 
monitoring records to the department if visible 
emissions occurred during the report period. 
Quarterly reports must be postmarked by the thirtieth 
day following the end of the calendar quarter. 

4. Standard for roadways. No person may surface a roadway with 
asbestos tailings or asbesto-containing waste material. 

5. Standard for manufacturing. 

a. Applicability. This section applies to the following 
manufacturing operations using commercial asbestos. 

(1) The manufacture of cloth, cord, wicks, tubing, tape, 
twine, rope, thread, yarn, roving, lap, or other 
textile materials. 

(2) The manufacture of cement products. 

(3) The manufacture of fireproofing and insulating 
materials. 

(4) The manufacture of friction products. 
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(5) The manufacture of paper, millboard, and felt. 

(6) The manufacture of resilient floor covering. 

(7) The manufacture of paints, coatings, caulks, 
adhesives; and sealants. 

(8) The manufacture of plastics and rubber materials. 

(9) The manufacture of chlorine utilizing asbestos 
diaphragm technology. 

(10) The manufacture of shotgun shell wads. 

(11) The manufacture of asphalt concrete. 

b. Standard. Each owner or operator of any of the 
manufacturing operations to which this section applies 
shall either: 

(1) Discharge no visible emissions to the outside air 
from these operations or from any building or 
structure in which they are conducted or from any 
other fugitive sources; or 

(2) Use the methods specified by subsection 13 to clean 
emissions containing asbestos material from these 
operations before they escape to, or are vented to, 
the outside air. 

(3) Monitor each potential source of asbestos emissions 
from any part of the manufacturing facility, 
including air-cleaning devices, process equipment, 
and buildings housing material processing and 
handling equipment, at least once each day during 
daylight hours for visible emission to the outside 
air during periods of operation. The monitoring must 
be by visual observation of at least fifteen seconds 
duration per source of emissions. 

(4) Inspect each air-cleaning device at least once each 
week for proper operation and for changes that signal 
the potential for malfunctions, including, to the 
maximum extent possible without dismantling other 
than opening the device, the presence of tears, 
holes, and abrasions in filter bags and for dust 
deposits on the clean side of bags. For air-cleaning 
devices that cannot be inspected on a weekly basis 
according to this paragraph, submit to the 
department, and revise as necessary, a written 
maintenance plan to include, at a minimum, the 
following: 
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(a) Maintenance schedule. 

(b) Recordkeeping plans. 

(5) Maintain records of the results of visible emission 
monitoring and air-cleaning device inspections using 
a suitable form which includes the following 
information: 

(a) Date and time of each inspection. 

(b) Presence or absence of visible emissions. 

(c) Condition of fabric filters including presence 
of any tears, holes, and abrasions. 

(d) Presence of dust deposits on clean side of 
fabric filters. 

(e) Brief description of corrective action taken, 
including date and time. 

(f) Daily hours of operation for each air-cleaning 
device. 

(6) Furnish upon request and make available at the 
affected facility during normal business hours for 
inspection by the department all records required 
under this subdivision. 

(7) Retain a copy of all monitoring and inspection 
records for at least two years. 

(8) Submit quarterly a copy of the visible emissions 
monitoring records to the department if visible 
emissions occurred during the report period. 
Quarterly reports must be postmarked by the thirtieth 
day following the end of the calendar quarter. 

6. Standard for demol;t;on and renovat;on. 

a. Applicability. To determine which requirements of 
subdivisions a, b, and c of this subsection apply to the 
owner or operator of a demolition or renovation activity 
and prior to the commencement of the demolition or 
renovation, thoroughly inspect the affected facility, or 
part of the facility where the demolition or renovation 
operation will occur, for the presence of asbestos, 
including category I and category II nonfriable 
asbestos-containing material. The requirements of 
subdivisions band c of this subsection apply to each 
owner or operator of an asbestos demolition or renovation 
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operation including the removal of regulated 
asbestos-containing material, as follows: 

(1) For a demolition or renovation project involving the 
stripping or removal of more than three square feet 
[B.28 square meters] or three linear feet [B.91 
meters] of regulated asbestos-containing material, 
all the procedural requirements of subdivision c 
apply, except for ordered demolitions as provided in 
paragraph 4. 

(2) For any facility being demolished, all the 
notification requirements of subdivision b apply. 

(3) For a renovation project where at least one hundred 
sixty square feet [14.9 square meters] of regulated 
asbestos-containing material on facility components 
or at least two hundred sixty linear feet [79.3 
meters] of regulated asbestos-containing material on 
pipes or a total of thirty-five cubic feet [1 cubic 
meter] of regulated asbestos-containing material on 
or off facility components are to be stripped, 
removed, dislodged, cut, drilled, or similarly 
disturbed at a facility all the notification 
requirements of subdivision b apply. 

(a) To determine whether this paragraph applies to 
planned renovation operations involving 
individual nonscheduled operations, predict the 
additive amount of regulated asbestos-containing 
material to be removed or stripped over the 
maximum period of time a prediction can be made, 
not to exceed one calendar year df January first 
through December thirty-first. 

(b) To determine whether this paragraph applies to 
emergency renovation operations, estimate the 
amount of regulated asbestos-containing material 
to be removed or stripped as a result of the 
sudden unexpected event that necessitated the 
renovation. 

(4) If the facility is being demolished under an order of 
a state or local government agency, issued because 
the facility is structurally unsound and in danger of 
imminent collapse, only the requirements of 
subdivision b and paragraphs 4, 5, 6, 7, and 8 of 
subdivision c apply. 

(5) Owners or operators of demolition or renovation 
operations are exempt from the requirements of 
61.B5(a), 61.B7, and 61.B9 of the general provisions 
of this chapter. 
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b. Notification requirements. Each owner or operator to 
which this section applies shall: 

(1} Provide the department with written notice of the 
intention to demolish or renovate. 

(2} Indicate whether the notice is an original or a 
revised notification and update the notice as 
necessary including when the amount of asbestos 
affected changes by at least twenty percent. 

(3} Postmark or deliver the notice as follows: 

(a} At least ten working days before demolition 
begins, except as provided in subparagraph b. 

(b) As early as possible before, but not later than 
the following working day after, demolition 
begins if the operation is described in 
paragraph 4 of subdivision a or for an emergency 
renovation as described in subparagraph b of 
paragraph 3 of subdivision a of this subsection. 

(c) At least ten working days before the end of the 
calendar year preceding the year for which 
notice is being given for renovations described 
in subparagraph a of paragraph 3 of 
subdivision a of this subsection. 

(d) At least ten working days before renovation 
begins. When necessary, the department may 
accept a telephone notification followed by the 
written notification. 

(e) In no event may an operation covered by this 
subsection begin on a date other than the date 
contained in the written notice unless the 
department has been supplied a properly amended 
notification following the timetables outlined 
above. 

(4} Include the following information on a notification 
form provided by the department .: 

(a) Name, address, and telephone number of both the 
owner and operator and the asbestos removal 
contractor. 

(b) Description of the facility or affected part of 
the facility being demolished or renovated, 
including the size, age, and prior and present 
use of the facility. 
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(c) An estimate of the amount of regulated 
asbestos-containing material to be removed from 
the facility in terms of square feet, linear 
feet or cubic feet, as appropriate. Also 
estimate the approximate amount of category I 
and category II nonfriable asbestos-containing 
material in the affected part of the facility 
that will not be removed before demolition. 
Also provide the procedures and analytical 
methods used to detect the presence and 
determine the quantity of regulated 
asbestos-containing material and category I and 
category II nonfriable asbestos-containing 
material. 

(d) Location of the facility being demolished or 
renovated to include the street address, city, 
county, and state. 

(e) Scheduled starting and completion dates of the 
asbestos abatement work or any other activity 
that would break up, dislodge, or similarly 
disturb asbestos material. 

(f) Scheduled starting and completion dates of the 
demolition or renovation. 

(g) Type of operation: demolition or renovation. 

(h) A description of the demolition or renovation 
work to be performed including the demolition or 
renovation techniques and methods to be employed 
during the activity and a description of the 
affected facility components. 

(i) Description of work practices and engineering 
controls to be used to comply with the 
requirements of this section, including asbestos 
removal and waste handling emission control 
procedures. 

(j) The name and location of the waste disposal site 
where the asbestos-containing waste material 
will be deposited. 

(k) The name, address, and telephone number of the 
waste transporter. 

(1) For emergency renovations, provide the date and 
hour that the emergency occurred, a description 
of the sudden unexpected event, and an 
explanation of how the event caused an unsafe 
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condition or would cause equipment damage or an 
unreasonable financial burden. 

(m) Description of procedures to be followed in the 
event that unexpected regulated 
asbestos-containing material is found or 
category II nonfriable asbestos-containing 
material becomes crumbled, pulverized, or 
reduced to powder during the operation. 

(n) For facilities described in paragraph 4 of 
subdivision a, the name, title, and authority of 
the state or local governmental representative 
who has ordered the demolition, the date that 
the order was issued, and the date on which the 
demolition was ordered to begin. A copy of the 
order must be attached to the notification. 

(o) A signed statement by the contractor that all 
asbestos abatement supervisors and asbestos 
workers assigned to this project are certified 
by the department, in accordance with 
subsection 16. 

c. Procedures for asbestos emission control. Each owner or 
asbestos contractor to whom this subsection applies shall 
comply with the following procedures: 

(1) Remove all regulated asbestos-containing material 
from a facility being demolished or renovated before 
any activity begins that would break up, dislodge, or 
similarly disturb the materials or preclude access to 
the materials for subsequent removal. 
Asbestos-containing material need not be removed 
before demolition if: 

(a) It is category I nonfriable asbestos-containing 
material that is not in poor condition and is 
not friable. 

(b) It is on a facility component that is encased in 
concrete or other similarly hard material and 
adequately wetted whenever exposed during 
demolition and maintained wet until it is 
disposed of in accordance with subsection 11. 

(c) It was not accessible for testing and therefore 
was not discovered before demolition began and 
the material cannot be safely removed. If not 
removed for safety reasons, these materials must 
be adequately wetted when exposed during 
demolition and maintained wet until they are 
disposed of in accordance with subsection 11. 
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(d) They are category II nonfriable 
asbestos-containing material and the probability 
is low that the materials will become crumbled, 
pulverized, or reduced to powder during 
demolition. 

(2) When a facility component that contains, is covered 
with, or is coated with regulated asbestos-containing 
material is being taken out of the facility as a unit 
or in sections: 

(a) Adequately wet all regulated asbestos-containing 
material exposed during cutting or disjointing 
operations; and 

(b) Carefully wrap or otherwise contain the facility 
member with an impermeable covering prior to the 
disjoining operation; and 

(c) Carefully lower the units or sections to the 
floor and to ground level, not dropping, 
throwing, sliding, or otherwise damaging or 
disturbing the regulated asbestos-containing 
material. 

(3) When regulated asbestos-containing material is being 
stripped from a facility component while it remains 
in place in a facility, adequately wet the material 
during the stripping operation. 

(a) In renovation operations, wetting that would 
unavoidably damage equipment or present a safety 
hazard is not required if: 

[1] The owner or operator has obtained prior 
written approval from the department based 
on a written application that wetting to 
comply with this paragraph would 
unavoidably damage equipment or present a 
safety hazard; and 

[2] The owner or operator uses one of the 
following emission control methods: 

[a] A local exhaust ventilation and 
collection system designed and 
operated to capture the particulate 
asbestos material produced by the 
stripping and removal of the asbestos 
materials. The system must exhibit no 
visible emissions to the outside air 
and be equipped with high efficiency 
particulate air filtration or be 
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designed and operated in accordance 
with the requirements in 
subsection 13. 

[b] A glove-bag system designed and 
operated to contain the particulate 
asbestos material produced by the 
stripping of the asbestos mate.ri a 1 s. 

[c] Leaktight wrapping to contain all 
regulated asbestos-containing material 
prior to dismantlement. 

(b) In renovation operations where wetting would 
result in equipment damage or a safety hazard 
and the methods allowed in subparagraph a of 
paragraph 3 of this subdivision cannot be used. 
another method may be used after obtaining 
written approval from the department based upon 
a determination that it is equivalent to wetting 
in controlling emissions or to the methods 
allowed in paragraph 3 of this subdivision. 

(c) A copy of the department•s written approval must 
be kept at the worksite and made available for 
inspection. 

(4) After a facility component covered with. coated with. 
or containing regulated asbestos-containing material 
has been taken out of the facility as units or in 
sections pursuant to paragraph 2 of this subdivision 
it must be kept contained in leaktight wrapping or: 

(a) Adequately wet the regulated asbestos -containing 
material during stripping; or 

(b) Use a local exhaust ventilation and collection 
system designed and operated to capture the 
particulate asbestos material produced by the 
stripping. The system must exhibit no visible 
emissions to the outside air and be equipped 
with high efficiency particulate air filtration 
or be designed and operated in accordance with 
the .requirements in subsection 13. 

(5) For large facility components such as reactor 
vessels. large tanks. and steam generators. but not 
beams (which must be handled in accordance with 
paragraphs 2. 3. and 4 of this subdivision) the 
regulated asbestos-containing material is not 
required to be stripped if the following requirements 
are met: 
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(a) The component is removed, transported, stored, 
disposed of, or reused without disturbing or 
damaging the regulated asbestos-containing 
material; 

(b) The component is encased in a leaktight 
wrapping; and 

(c) The leaktight wrapping is labeled according to 
subsection 11 during all loading and unloading 
operations and during storage. 

(6) For all regulated asbestos-containing material, 
including material that has been removed or stripped: 

(a) Adequately wet the material and ensure that it 
remains wet until collected for disposal in 
accordance with subsection 11; 

(b) Carefully lower the materials to the ground or a 
lower floor, not dropping, throwing, sliding, or 
otherwise damaging or disturbing the material; 
and 

(c) Transport the materials to the ground via 
leaktight chutes or containers if they have been 
removed or stripped more than fifty feet [15.24 
meters] above ground level and were not removed 
as units or in sections. 

Regulated asbestos-containing material contained in 
leaktight wrapping that has been removed in 
accordance with paragraph 4 of this subdivision and 
subitem c of item 2 of subparagraph a of paragraph 3 
of this subdivision need not be wetted. 

(7) When the temperature at the point of wetting is below 
zero degrees Celsius [32 degrees Fahrenheit], the 
owner or operator: 

(a) Need not comply with the wetting requirements of 
subparagraph a of paragraph 2 of subdivision c 
of subsection 4 and paragraph 3 of this 
subdivision. The owner or operator s·hall comply 
with the other requirements in this subdivision; 
and 

(b) Remove facility components containing, coated 
with or covered with friable asbestos materials 
as units or in sections to the maximum extent 
possible; and 
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(c) During periods when wetting operations are 
suspended due to freezing temperatures, the 
owner or operator must record the temperature in 
the area containing the facility components at 
the beginning, middle, and end of each workday 
and keep daily temperature records. These 
records must be available for inspection by the 
department during normal business hours at the 
demolition or renovation site. The owner or 
operator shall retain the temperature records 
for at least two years. 

(B) No regulated asbestos-containing material may be 
stripped, removed, or otherwise handled or disturbed 
at a facility regulated by this subsection unless at 
least one onsite representative such as a supervisor, 
foreman or management level person, or other 
authorized representative who has completed the 
supervisor training requirements of subparagraph a of 
paragraph 2 and paragraph 4 of subdivision b of 
subsection 16 is present. Evidence that the required 
training has been completed shall be posted and made 
available for inspection by the department at the 
demolition or renovation site. 

(9) For facilities described in paragraph 4 of 
subdivision a, adequately wet the portion of the 
facility that contains friable asbestos materials 
during the wrecking operation. 

(10) If a facility is demolished by intentional burning, 
all regulated asbestos-containing material including 
category I and category II nonfriable 
asbestos-containing material must be removed in 
accordance with this subsection before burning. 

(11) When a demolition or renovation project that involves 
the disturbance of regulated asbestos-containing 
material is conducted in the ambient air, the owner 
or operator shall designate the boundaries of the 
work area by appropriate means. 

7. Standard for spray;ng. The owner or operator of an operation 
in which asbestos-containing materials are spray applied shall 
use only those materials that contain one percent asbestos or 
less for spray-on application. 

8. Standard for fabr;cat;ng. 

a. Applicability. This subsection applies to the following 
fabricating operations using commercial asbestos: 

(1) The fabrication of cement building products. 
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(2) The fabrication of friction products, except those 
operations that primarily install asbestos friction 
materials on motor vehicles. 

(3) The fabrication of cement or silicate board for 
ventilation hoods; ovens; electrical panels; 
laboratory furniture; bulkheads, partitions, and 
ceilings for marine construction; and flow control 
devices for the molten metal industry. 

b. Standard. Each owner or operator of any of the 
fabricating operations to which this subsection applies 
shall: 

(1) Discharge no visible emissions to the outside air 
from any of the operations or from any building or 
structure in which they are conducted or from any 
other fugitive sources; or 

(2) Use the methods specified by subsection 13 to clean 
emissions containing particulate asbestos material 
before they escape to, or are vented to, the outside 
air. 

(3) Monitor each potential source of asbestos emissions 
from any part of the fabricating facility, including 
air-cleaning devices, process equipment, and 
buildings that house equipment for material 
processing and handling, at least once each day 
during daylight hours, for visible emissions to the 
outside air during periods of operation. The 
monitoring must be by visual observation of at least 
fifteen seconds duration per source of emissions. 

(4) Inspect each air-cleaning device at least once each 
week for proper operation and for changes that signal 
the potential for malfunction, including, to the 
maximum extent possible without dismantling other 
than opening the device, the presence of tears, 
holes, and abrasions in filter bags and for dust 
deposits on the clean side of bags. For air-cleaning 
devices that cannot be inspected on a weekly basis 
according to this paragraph, submit to the 
department, and revise as necessary, a written 
maintenance plan to include at a minimum, the 
following: 

(a) Maintenance schedule. 

(b) Recordkeeping plan. 

(5) Maintain records of the results of visible emission 
monitoring and air-cleaning device inspections using 
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a suitable form which includes the following 
information: 

(a) Date and time of each inspection. 

(b) Presence or absence of visible emissions. 

(c) Condition of fabric filters, including the 
presence of any tears, holes, and abrasions. 

(d) Presence of dust deposits on clean side of 
fabric filters. 

(e) Brief description of corrective actions taken 
including date and time. 

(f) Daily hours of operation for each air-cleaning 
device. 

(6) Furnish upon request and make available at the 
affected facility during normal business hours, for 
inspection by the department, all records required 
under this section. 

(7) Retain a copy of all monitoring and inspection 
records for at least two years. 

(8} Submit quarterly a copy of the visible emission 
monitoring record to the department if visible 
emissions occurred during the report period. 
Quarterly reports must be postmarked by the thirtieth 
day following the end of the calendar quarter. 

9. Standard for insulating materials. No owner or operator of a 
facility may install or reinstall on a facility component any 
insulating materials that contain commercial asbestos if the 
materials are either molded and friable or wet applied and 
friable after drying. The provisions of this subsection do 
not apply to spray-applied insulating materials regulated 
under subsection 7. 

10. Standard for waste disposal for asbestos mills. 
operator of any source covered under the 
subsection 3 shall: 

Each owner or 
provisions of 

a . Deposit all asbestos-containing waste material at 
department approved waste disposal sites operated in 
accordance with the provisions of subsection 15. 

b. Discharge no visible emissions to the outside air from the 
transfer of asbestos waste from control devices to the 
tailings conveyor, or use the methods specified by 
subsection 13 to clean emissions containing particulate 
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asbestos material before they escape to, or are vented to, 
the outside air. Dispose of the asbestos waste from 
control devices in accordance with subdivision b of 
subsection 11 or subdivision c of this subsection. 

c. Discharge no visible emissions to the outside air during 
the collection, processing, packaging, transporting, or 
deposition of any asbestos-containing waste material, or 
use one of the disposal methods as follows: 

(1) Use a wetting agent as follows: 

(a) Adequately mix all asbestos-containing waste 
material with a wetting agent recommended by the 
manufacturer of the agent to effectively wet 
dust and tailings, before depositing the 
material at a waste disposal site. Use the 
agent as recommended for the particular dust by 
the manufacturer of the agent. 

{b) Discharge no visible emissions to the outside 
air from the wetting operation or use the 
methods specified by subsection 13 to clean 
emissions containing particulate asbestos 
material before they escape to, or are vented 
to, the outside air. 

(c) Wetting may be suspended when the ambient 
temperature at the waste disposal site is less 
than fifteen degrees Fahrenheit [-9.44 degrees 
Celsius] as determined by an appropriate 
measurement method with an accuracy of plus or 
minus two degrees Fahrenheit {1.11 degrees 
Celsius]. During periods when wetting 
operations are suspended, the temperature must 
be recorded at least at hourly intervals, and 
records must be retained for at least two years 
in a form suitable for inspection. 

(2) Use an alternative emission control and treatment 
method that has received prior written approval by 
the department and administrator. To obtain approval 
for an alternative method, a written application must 
be submitted to the department and the administrator 
of the United States environmental protection agency 
demonstrating that the following criteria are met: 

(a) The alternative method will control asbestos 
emissions equivalent to currently required 
methods. 

(b) That the alternative method is suitable for the 
intended application. 
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(c) The alternative method will not violate other 
regulations. 

(d) The alternative method will not result in 
increased water pollution, land pollution, or 
occupational hazards. 

(3) When waste is transported by vehicle to a disposal 
site, all of the requirements of subdivision d of 
subsection 11 must be complied with. 

11. Standard for waste disposal for manufacturing, demolition, 
renovation, and fabricating operations. Each owner or 
operator of any source covered under any of the provisions of 
subsection 5, 6, or 8 shall comply with all the provisions of 
this subsection. Each owner or operator of any source covered 
by subsection 10 shall comply with subdivision d of this 
subsection. 

a. Discharge no visible emissions to the outside air during 
the collection processing (including incineration), 
packaging, transporting, or deposition of any 
asbestos-containing waste material generated by the 
source, or use one of the emission control and waste 
treatment methods as follows: 

(1) Adequately wet asbestos-containing waste material as 
follows: 

(a) Mix asbestos waste from control devices with 
water to form a slurry; adequately wet other 
asbestos-containing waste material; 

(b) Discharge no visible emissions to the outside 
air from collection, mixing, and wetting 
operations, or use the methods specified by 
subsection 13 to clean emissions containing 
particulate asbestos material before they escape 
to, or are vented to, the outside air; 

(c) After wetting, seal all asbestos-containing 
waste material in leaktight containers while 
wet. For materials that will not fit into 
containers without additional breaking, put 
materials into leaktight wrapping; 

(d) Label the containers or wrapped materials 
specified above as follows: 

DANGER 

CONTAINS ASBESTOS FIBERS 
AVOID CREATING DUST 
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CANCER AND LUNG DISEASE HAZARD 

Alternatively, use warning labels currently 
specified by occupational safety and health 
standards of the department of labor, 
occupational safety and health administration 
(OSHA) under title 29, Code of Federal 
Regulations, 1910.1001 or title 29, Code of 
Federal Regulations, 1926.58; and 

(e) For asbestos-containing waste material to be 
transported off the facility site, label 
containers or wrapped materials with the name of 
the waste generator and the location at which 
the waste was generated. 

(2) Process asbestos-containing waste material into 
nonfriable forms as follows: 

(a) Form all asbestos-containing waste material into 
nonfriable pellets or other shapes. 

(b) Discharge no visible emissions to the outside 
air from the collection and processing 
operations including incineration, or use the 
methods specified by subsection 13 to clean 
emissions containing particulate asbestos 
material before they escape to, or are vented 
to, the outside air. 

(3) For facilities demolished where the regulated 
asbestos-containing material is not removed prior to 
demolition according to paragraph 4 of subdivision a 
and subparagraphs a, b, c, and d of paragraph 1 of 
subdivision c of subsection 6 adequately wet 
asbestos-containing waste material at all times 
during and after demolition and keep wet during 
handling and loading for transport to a disposal 
site. Asbestos-containing waste materials covered by 
this paragraph do not have to be sealed in leaktight 
containers or wrapping but may be transported by 
covered hauling and disposed of in bulk. 

(4) Use an alternative disposal method that has received 
prior approval by the department and administrator of 
the United States environmental protection agency. 

(5) As applied to demolition and renovation, the 
requirements of subdivision a of this subsection do 
not apply to category I or category II nonfriable 
asbestos-containing material waste that is not or 
will not become crumbled, pulverized, or reduced to 
powder. 
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b. Deposit all asbestos-containing waste material as soon as 
practical at: 

(1) Department-approved waste disposal sites operated in 
accordance with the provisions of subsection 15. 

(2) A United States environmental protection agency 
approved site that converts regulated 
asbestos-containing material and asbestos-containing 
waste material into nonasbestos (asbestos free) 
material according to the provisions of 
subsection 17. 

(3) The requirements of this subdivision do not apply to 
category I nonfriable asbestos-containing material 
that 1s not or will not become regulated 
asbestos-containing material. 

c. All facilities used for the temporary storage of 
asbestos-containing waste material must be controlled and 
the material must be stored in leaktight containers. 

(1) Post a warning sign at the entrances to the temporary 
storage facility with a label as follows: 

DANGER 

ASBESTOS 
CANCER AND LUNG DISEASE HAZARD 

AUTHORIZED PERSONNEL ONLY 

Alternatively, use warning labels currently specified 
by occupational safety and health standards of the 
department of labor, occupational safety and health 
administration (OSHA) under title 29, Code of 
Federal Regulations, 1910.1001 or title 29, Code of 
Federal Regulations, 1926.58. 

(2) Take necessary precautions to prevent or restrict 
access to the temporary storage facility. 

(3) The temporary storage facility must be inspected at 
least once per week to ensure that good structural 
integrity of the storage facility is maintained and 
that the facility remains secure. 

(4) The maximum length of time allowed for temporary 
storage of an asbestos-containing waste material may 
not exceed one hundred eighty days. 

d. Mark vehicles used to transport asbestos-containing waste 
material during the loading and unloading of waste so that 
the signs are visible. The markings must: 
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Legend 

(1) Be displayed in such a manner and location that a 
person can easily read the legend. 

(2) Conform to the requirements for twenty-inch by 
fourteen-inch [50.8-centimeter by 35.56-centimeter] 
upright format signs specified in title 29, Code of 
Federal Regulations, 1910.145{d)(4) and this 
paragraph; and 

(3) Display the following legend in the lower panel with 
letter sizes and styles of a visibility at least 
equal to those specified in this paragraph. 

Notation 

DANGER 2.5 em [1 in.] Sans Serif, 
Gothic, or Block. 

ASBESTOS DUST HAZARD 

CANCER AND LUNG DISEASE HAZARD 

2.5 em [1 in.] Sans Serif, 
Gothic, or Block. 

1.9 em [3/4 in.] Sans Serif, 
Gothic, or Block. 

Authorized Personnel Only 14 Point Gothic 
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Spacing between any two lines must be at least equal 
to the height of the upper of the two lines. 

e. Prior to transportation of more than three square feet 
[0.28 square meters] or three linear feet [0.91 meters] of 
asbestos-containing waste material off the facility site: 

(1) The owner or operator and the transporter shall 
ensure that a waste shipment record has been 
appropriately completed and signed by the generator, 
and accompanies the waste to the disposal site. The 
waste shipment record must include the following 
information: 

(a) Name, address, and telephone number of the 
facility owner or operator where the 
asbestos-containing waste materials were 
generated. 

(b) Location of the facility where 
asbestos-containing waste material was 
generated. 

(c) The name and address of this department as being 
the responsible agency for administering the 
asbestos NESHAP program. 
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(d) Estimated quantity of asbestos-containing waste 
material in cubic yards. 

(e) Name and physical site location of the waste 
disposal site where the asbestos-containing 
waste will be deposited. 

(f) The name and telephone number of the disposal 
site operator. 

(g) The date transported. 

(h) The name. address. and telephone number of the 
transporters. 

(i) A certification that the contents of this 
consignment are fully and accurately described 
by proper shipping name and are classified. 
packed. marked. and labeled. and are in all 
respects in proper condition for transport by 
highway according to applicable international 
and government regulations. 

(2) Provide a copy of the waste shipment record to the 
disposal site owner or operator at the same time as 
the asbestos-containing waste material is delivered 
to the disposal site. 

(3) For waste shipments where a copy of the waste 
shipment record signed by the owner or operator of 
the designated disposal site is not received by the 
waste generator within thirty-five days of the date 
the waste was accepted by the initial transporter. 
contact the transporter or the owner or operator. or 
both. of the designated disposal site to determine 
the status of the waste shipment. 

(4) Report in writing to this department if a copy of the 
waste shipment record signed by the owner or operator 
of the designated waste disposal site is not received 
by the waste generator within forty-five days of the 
date the waste was accepted by the initial 
transporter. Include in the report the following 
information: 

(a) A copy of the waste shipment record for which a 
confirmation of delivery was not received; and 

(b) A cover letter signed by the waste generator 
explaining the efforts taken to locate the 
asbestos waste shipment and the result of those 
efforts. 
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(5) Retain a copy of all waste shipment records including 
a copy of the waste shipment record signed by the 
owner or operator of the designated waste disposal 
site for at least two years. 

(6) A copy of the completed waste shipment record must be 
submitted to the department by the owner or operator 
of the facility no later than ten days after the 
owner or operator of the facility receives the 
completed waste shipment record from the landfill 
operator. 

f. Furnish upon request, and make available for inspection by 
the department, all records required under this section. 

g. If an acceptable disposal site, as determined by 
subsection 15, is located on the same property as the 
facility where asbestos-containing waste materials were 
generated, then the recordkeeping requirements of 
subdivision e of this subsection do not apply. The owner 
shall maintain records which include information on the 
quantity, location, and date of asbestos-containing waste 
disposal activities. 

12. Standard for inactive waste disposal sites for asbestos mills 
and manufacturing and fabricating operations. Each owner or 
operator of any inactive waste disposal site that received 
deposits of asbestos-containing waste material generated by 
sources covered under subsection 3, 5, 8, or 10, shall: 

a. Comply with one of the following: 

(1) Discharge no visible emissions to the outside air 
from an inactive waste disposal site subject to this 
subsection; 

(2) Cover the asbestos-containing waste material with at 
least fifteen centimeters [6 inches] of compacted 
non-asbestos-containing material, and grow and 
maintain a cover of vegetation on the area adequate 
to prevent exposure of the asbestos-containing waste 
material; 

(3) In areas where vegetation would be difficult to 
maintain, cover the asbestos-containing waste 
material with at least sixty centimeters [2 feet] of 
compacted non-asbestos-containing material, and 
maintain it to prevent exposure of the 
asbestos-containing waste or cover with at least six 
inches [15.24 centimeters] of compacted 
non-asbestos-containing material and at least an 
additional three inches [7.62 centimeters] of a 
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nonasbestos crushed rock cover in place of the 
vegetation; or 

(4) For inactive waste disposal sites for asbestos 
tailings, apply a resinous-based or petroleum-based 
dust suppression agent that effectively binds dust to 
control surface air emissions. Use the agent in the 
manner and frequency recommended for the particular 
asbestos tailings by the manufacturer of the dust 
suppression agent. Obtain prior approval of the 
department to use other equally effective dust 
suppression agents. For purposes of this paragraph, 
used, spent, or other waste oil is not considered a 
dust suppression agent. 

b. Unless a natural barrier adequately deters access by the 
general public, install and maintain warning signs and 
fencing as follows, or comply with paragraph 2 or 3 of 
subdivision a of this subsection. 

(1) Display warning signs at all entrances and at 
intervals of three hundred twenty-eight feet [100 
meters] or less along the property line of the site 
or along the perimeter of the sections of the site 
where asbestos-containing waste material was 
deposited. The warning signs must: 

(a) Be posted in such a manner and location that a 
person can easily read the legend. 

(b) Conform to the requirements for 
fifty-one-centimeter by thirty-six-centimeter 
[20-inch by 14-inch] upright format si gns 
specified in title 29, Code of Federal 
Regulations, 1910.145(d)(4) and this 
subdivision. 

(c) Display the following legend in the lower panel 
with letter sizes and styles of a visibility at 
least equal to those specified in this 
paragraph. 

Legend Notation 

DANGER 2.5 em [1 in.] Sans Serif, 
Gothic, or Block. 

ASBESTOS DUST HAZARD 2.5 em [1 in.] Sans Serif, 
Gothic, or Block. 

CANCER AND LUNG DISEASE HAZARD 1.9 em [3/4 in.] Sans Serif, 
Gothic, or Block. 
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Authorized Personnel Only 14 Point Gothic 

Spacing between any two lines must be at least 
equal to the height of the upper two l~nes. 

(2) Fence the perimeter of the site in a manner adequate 
to deter access by the general public. 

(3} Upon request and supply of appropriate information, 
the department will determine whether a fence or a 
natural barrier adequately deters access by the 
general public. 

c. The owner or operator may use an alternative control 
method that has received prior approval of the department 
and administrator of the United States environmental 
protection agency rather than comply with the requirements 
of subdivision a orb of this subsection. 

d. Notify the department, in writing, at least forty-five 
days prior to excavating or otherwise disturbing any 
asbestos-containing waste material that has been deposited 
at a waste disposal site under this section and follow the 
procedures specified in the notification. If the 
excavation will begin on a date other than the one 
contained in the original notice, notice of a new start 
date must be provided to the department at least ten days 
before excavation begins and in no event shall excavation 
begin earlier than the date specified in the original 
notification. Include the following information in the 
notice: 

(1) Scheduled starting and completion dates. 

(2) Reason for disturbing the waste. 

(3} Procedures to be used to control emissions during the 
excavation, storage, transport, and ultimate disposal 
of the excavated asbestos-containing waste material. 
If deemed necessary, the department may require 
changes in the emission control procedures to be 
used. 

(4} Location of any temporary storage site and the final 
disposal site. 

e. Within sixty days of a site becoming inactive, record in 
accordance with state law a notation on the deed to the 
facility property and on any instrument that would 
normally be examined during a title search. This notation 
will in perpetuity notify any potential purchaser of the 
property that: 
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(1) The land has been used for the disposal of 
asbestos-containing waste material; 

(2) The survey plot and record of the location and 
quantity of asbestos-containing waste disposed of 
within the disposal site required in subdivision f of 
subsection 15 have been filed with the department; 
and 

(3) The site is subject to this section. 

13. Air-cleaning. 

a. The owner or operator who elects to use air-cleaning. as 
permitted in subsections 3, 5, 6, 7, 8, 10, and 11 shall: 

(1) Use fabric filter collection devices except as noted 
in subdivision b of this subsection, doing all of the 
following: 

(a) Ensuring that the airflow permeability, as 
determined by A.S.T.M. method 0737-75, does not 
exceed nine m3/min/rnf [30 ft 3/min/ft2] for woven 
fabrics or eleven m3/min/rnf [35 ft 3/min/ft2] for 
felted fabrics. except that twelve m3/min/rnf [40 
ft3/min/ft2] for woven and fourteen m~/min/rnf[45 
ft3/min/ft2] for felted fabrics is allowed for 
filtering air from asbestos ore dryers. 

{b) Ensuring that felted fabric weighs at least four 
hundred seventy-five grams per square meter [14 
ounces per square yard] and is at least one and 
six-tenths millimeters [1/16 inch] thick 
throughout. 

(c) Avoiding the use of synthetic fabrics that 
contain fill yarn other than that which is spun. 

(2) Properly install, use. operate. and maintain all 
air-cleaning equipment authorized by this subsection. 
Bypass devices may be used only during upset or 
emergency conditions and then only for so long as it 
takes to shut down the operation generating the 
asbestos material. 

{3) For fabric filters installed after January 10, 1989, 
provide for easy inspection for faulty bags. 

b. There are the following exceptions to paragraph 1 of 
subdivision a: 

(1) If the use of fabric creates a fire or explosion 
hazard or the department determines that a fabric 
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filter is not feasible, the department may authorize 
as a substitute the use of wet collectors designed to 
operate with a unit contacting energy of at least 
9.95 kilopascals [40 inches water gauge pressure]. 

(2) Use a high efficiency particulate air filter that is 
certified to be at least ninety-nine and ninety-seven 
hundredths percent efficient for particles with a 
diameter size of three-tenths microns and greater. 

(3) The department and administrator of the United States 
environmental protection agency may authorize the use 
of filtering equipment other than that described in 
subdivisions a and b of this subsection if the owner 
or operator demonstrates to the administrator and the 
department's satisfaction that it is equivalent to 
the described equipment in filtering asbestos 
material. 

14. Reporting. 

a. Any existing source to which this section applies (with 
the exception of sources subject to subsections 4, 7, 
and 9) which has not previously supplied a notice to this 
department or the administrator, shall provide such notice 
within ninety days of the effective date of this 
regulation. Any new source to which this section applies 
shall provide notice to this department within ninety days 
of the effective startup date of the source. Changes to 
the information provided in a notice must be submitted to 
this department within thirty days of the change taking 
place. The notice shall provide the following information 
to the department: 

(1) A description of the emission control equipment used 
for each process; and · 

(2) If a fabric filter device is used to control 
emissions; 

(a) The airflow permeability in m3/min/mf if the 
fabric filter device uses a woven fabric and; if 
the fabric is synthetic, whether the fill yarn 
is spun or not spun. 

(b) If the fabric filter device uses a felted 
fabric, the density in gjmf, the m1n1mum 
thickness in millimeters, and the airflow 
permeability in m3/min/mf. 

(3) If a high efficiency particulate air filter is used 
to control emissions, the certified efficiency. 
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(4) For sources subject to subsections 10 and 11: 

(a) A brief description of each process that 
generates asbestos-containi~g waste material; 

(b) The average volume of asbestos-containing waste 
material disposed of in cubic yards per day; 

(c) The emission control methods used in all stages 
of waste disposal; and 

(d) The type of disposal site used for ultimate 
disposal, the name of the site operator, and the 
name and location of the disposal site. 

(5) For sources subject to subsections 12 and 15: 

(a) A brief description of the site; and 

(b) The method or methods used to comply with the 
standard, or alternative procedures to be used. 

b. The information required by subdivision a of this 
subsection must accompany the information required by 
subsection 8 of section 33-15-13-01. Active waste 
disposal sites subject to subsection 15 shall also comply 
with this provision. Roadways, demolition and 
renovations, spraying, and insulating materials are 
exempted from the requirements of section 33-15-13-01.1. 

15. Standard for active waste disposal sites. To be an acceptable 
site for disposal of asbestos-containing waste material under 
subsections 10, 11, and 17, an active waste disposal site must 
meet the requirements of this subsection. 

a. Either there shall be no visible emissions to the outside 
air from any active waste disposal site where 
asbestos-containing waste material has been deposited, or 
the requirements of subdivisions c and d of this 
subsection must be met. 

b. Unless a natural barrier adequately deters access by the 
general public, either warning signs and fencing must be 
installed and maintained as follows, or the requirements 
of paragraph 1 of subdivision c of this subsection must be 
met. 

(1) Warning signs must be displayed at all entrances and 
at intervals of three hundred twenty-eight feet [108 
meters] or less along the property line of the site 
or along the perimeter of the sections of the site 
where asbestos-containing waste material is 
deposited. The warning signs must: 
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Legend 

(a) Be posted in such a manner and location that a 
person may easily read the legend. 

(b) Conform to the requirements of fifty-one 
centimeters by thirty-six centimeters [20 inches 
by 14 inches] upright format signs specified in 
29, Code of Federal Regulations, 1910.145(d)(4) 
and this subsection. 

(c) Display the following legend in the lower panel, 
with letter sizes and styles of a visibility at 
least equal to those specified in this 
paragraph. 

Notation 

Asbestos Waste Disposal Site 2.5 em [1 in.] Sans Serif, 
Gothic, or Block 

Avoid Creating Dust 1.9 em [3/4 in.] Sans Serif, 
Gothic, or Block Breathing Asbestos Dust May 

Cause Lung Disease and Cancer 14 Point Gothic 
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Spacing between lines must be at least equal to 
the height of the upper two lines. 

(2) The perimeter of the disposal site must be fenced in 
order to adequately deter access to the general 
public. 

(3) Upon request and supply of appropriate information, 
the department will determine whether a fence or a 
natural barrier adequately deters access by the 
general public. 

c. Rather than meet the no visible emission requirements of 
subdivision a of this subsection, an active waste disposal 
site would be an acceptable site if at the end of each 
operating day, or at least once every twenty-four-hour 
period while the site is in continuous operation, the 
asbestos-containing waste material which was deposited at 
the site during the operating day or previous 
twenty-four-hour period is covered with either: 

(1) At least fifteen centimeters [6 inches] of compacted 
non-asbestos-containing material; or 

(2) A resinous-based or petroleum-based dust suppression 
agent that effectively binds dust and controls wind 
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erosion. This agent must be used in the manner and 
frequency recommended for the particular dust by the 
manufacturer of the dust suppression agent. Other 
equally effective dust suppression agents may be used 
upon prior approval by the department. For purposes 
of this paragraph, used, spent, or other waste oil 
is not considered a dust suppression agent. 

d. Rather than meet the no visible emission requirements of 
subdivision a of this subsection, use an alternative 
emission control method that has received prior approval 
by the department and administrator of the United States 
environmental protection agency. 

e. For all asbestos-containing waste material received, the 
owner or operator of the active waste disposal site shall: 

(1) Maintain waste shipment records which include the 
following information: 

(a) The name, address, and telephone number of the 
waste generator. 

(b) The name, address, and telephone number of the 
transporters. 

(c) The quantity of the asbestos-containing material 
in cubic yards. 

(d) The presence of improperly enclosed or uncovered 
wastes or any asbestos-containing waste material 
not sealed in leaktight containers. Report in 
writing to this department by the following 
working day, the presence of a significant 
amount of improperly enclosed or uncovered 
waste. Submit a copy of the waste shipment 
record along with the report. 

(e) The date of the receipt. 

(2) As soon as possible and no longer than thirty days 
after receipt of the waste send a copy of the signed 
waste shipment record to the waste generator. 

(3) Upon discovering a discrepancy between the quantity 
of waste designated on the waste shipment records and 
the quantity actually received, attempt to reconcile 
the discrepancy with the waste generator. If the 
discrepancy is not resolved within fifteen days after 
receiving the waste, immediately report in writing to 
this department. Describe the discrepancy and 
attempts to reconcile it, and submit a copy of the 
waste shipment record along with the report. 
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f. 

(4) Retain a copy of all records and reports required by 
this ~aPa§Pa~A subdivision for at least two years. 

Maintain until closure. records of the 
area and quantity in cubic yards of 
waste material within the disposal 
diagram of the disposal area. 

location, depth and 
asbestos-containing 
site on a map or 

g. Upon closure, comply with all the provisions of 
subsection 12. 

h. Submit to this department, upon closure of the facility, a 
copy of records of asbestos waste disposal locations and 
quantities. 

1. Furnish upon request and make available during normal 
business for inspection by this department, all records 
required under this section. 

j. Comply with subdivision d of subsection 12 if it becomes 
necessary to excavate or otherwise disturb 
asbestos-containing waste material that has been 
previously covered. 

16. Asbestos abatement l;cens;ng and cert;f;cat;on. No public 
employees or employees of asbestos contractors shall engage in 
any asbestos abatement activity or provide asbestos abatement 
project monitoring unless they are certified with the 
department as provided in this subsection. No person shall 
engage in any asbestos abatement activity in a public or 
commercial building unless the person is certified with the 
department as provided in this subsection. Certification will 
be for a period of one year from the completion date of the 
initial training course or the last refresher se~Pee course in 
the appropriate discipline. All asbestos contractors and 
firms who provide asbestos abatement or asbestos abatement 
project monitoring services, must be licensed with this 
department, as provided in this subsection, prior to beginning 
asbestos abatement or asbestos abatement project monitoring 
activities. At least one person having completed the 
requirements for supervisor certification of subdivision b of 
this subsection is required to be at the worksite at all times 
while work is in progress, if the work involves repair, 
removal, encapsulation, enclosure, or handling of· regulated 
asbestos-containing material if the work is being conducted by 
an asbestos contractor or public employees. At least one 
onsite individual having completed the supervisor training 
requirement of subdivision b of this subsection is required to 
be present if the activity is regulated by subsection 6 and 
the work is being conducted by employees of the owner. 

a. Asbestos workers. All asbestos workers employed by 
asbestos abatement contractors and all public employees 
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and all other asbestos workers in public and commercial 
buildings engaged in the repair, removal, enclosure, 
encapsu 1 at ion, or handling of regu 1 a ted 
asbestos-containing material, must obtain certification as 
outlined in all paragraphs of this subdivision except as 
provided in subdivision h. 

(1) Application. Any applicant desiring certification as 
an asbestos worker shall make an application to the 
department on forms supplied by the department. Each 
application shall be accompanied by a nonrefundable 
fee of twenty-five dollars except as provided in 
subdivision g. This fee includes the processing of 
the initial examination specified in paragraph 3 of 
this subdivision. 

(2) Initial training. Any applicant desiring 
certification as an asbestos worker shall complete 
the initial training requirements for asbestos worker 
accreditation under title 40, Code of Federal 
Regulations, part 763, appendix C to subpart E -
environmental protection agency model contractor 
accreditation plan as amended February 3, 1994, by 
attending and successfully completing a training 
course designed for asbestos workers. The training 
course must have received approval from the 
environmental protection agency or the department. 

(3) Examination. Any applicant for certification shall 
pass a written examination administered by the 
department. The department may accept proof of 
successful completion of an examination administered 
by an environmental protection agency or department 
approved training course provider. The examination 
and the results of the examination must be available 
to the department upon request. Any applicant who 
fails to obtain a minimum seventy percent passing 
score on the examination shall be eligible to take a 
subsequent examination no earlier than one week 
following the previous examination. A twenty-five 
dollar fee is required for each examination. No more 
than three examinations may be given before requiring 
attendance of another initial training course. 
Information concerning the testing arrangements can 
be obtained from the department. 

(4) Refresher training. Any asbestos worker who has 
received initial training and has established full 
certification with the department, and who wishes to 
maintain continuous certification, shall complete a 
refresher training course as required by the model 
contractor accreditation plan as amended February 3, 
1994, within one year of completing the initial 
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training course. The course content s~all must 
include;--B~i--Aei--ee--ltmtiea--ie; a review of the 
changes in federal and state regulations, a 
discussion of the developments in state-of-the-art 
procedures and equipment as well as an overview of 
key aspects of the initial training course. 
Thereafter, the asbestos worker shall complete a 
refresher course within one year of the last 
refresher course. 

(5) Certification renewal. Any asbestos worker who 
desires to renew their certification must have 
attended a refresher training course within twelve 
months prior to submittal of the renewal application. 
The renewal application shall include proof of 
attendance at such course and a recertification fee 
of twenty-five dollars. Certification is current for 
a period of twelve months from the date of the 
training course. If an asbestos worker does not 
satisfy the refresher training requirements of this 
subdivision within two years of the date of the 
initial training course or of the last refresher 
training course, then the individual shall complete 
the initial training requirements provided in 
paragraph 2 of this subdivision to reestablish full 
certification. 

(6) The certification card issued by the department must 
be available at the worksite for each asbestos 
worker. 

b. Other asbestos disciplines. Any individual, except 
asbestos workers, acting as or acting on behalf of an 
asbestos contractor or as a public employee who performs 
an asbestos abatement service or any individual who 
performs asbestos abatement project monitoring on behalf 
of a contracting firm or as a public employee or any other 
individual who performs asbestos abatement in a public or 
commercial building must obtain certification as outlined 
in all paragraphs of this subdivision. This certification 
requirement applies to asbestos abatement supervisors, 
asbestos inspectors, asbestos management planners, 
asbestos abatement project designers, and asbestos 
abatement project monitors;--aAa--ie--p~elte--e~leyees 
peFfeFmtA§---i~ese---a~ites except as provided in 
subdivision h. 

(1) Application. Any person desiring certification in 
the disciplines of asbestos inspector, asbestos 
management planner, asbestos abatement project 
designer, asbestos abatement project monitor, and 
asbestos abatement supervisor shall make an 
application to the department on forms supplied by 

2/96 110 



the department. Each application shall be 
accompanied by a nonrefundable fee of twenty-five 
dollars for each discipline within which the 
applicant is seeking certification except as provided 
in subdivision g. This fee includes the processing 
of the initial examination specified in paragraph 3 
of this subdivision. 

(2) T e initial training requirements are as follows: 

(a) Any applicant desiring certification as an 
asbestos inspector, asbestos management planner, 
asbestos abatement project designer, or asbestos 
abatement supervisor or any individual required 
to meet the training requirements of paragraph 8 
of subdivision c of subsection 6 shall complete 
the initial training requirements set forth in 
title 40, Code of Federal Regulations, part 763, 
appendix C to subpart E environmental 
protection agency model contractor accreditation 
plan as amended February 3, 1994, by attending 
and successfully completing a training course in 
the appropriate discipline. The training course 
must have received approval in the respective 
discipline from the environmental protection 
agency or the department. FeP--ihe--p~Fpese--ef 
eeFitfteaiteA;--ihe--fe~P-aay-aseesies-aeaieffieAi 
s~pePvtseP--iPatAtAg--ee~Pse--wttt--f~tfttt--the 
tAtitat---iPatAtAg---Fe~~tPemeAis--feP--aseesies 
aeaieffieAi-pFejeet-aeSt§AeP~ 

(b) Asbestos abatement project monitors must have a 
valid state certification as asbestos abatement 
supervisor or asbestos abatement project 
designer and shall have completed a NIOSH 582 or 
equivalent air sampling course of not less than 
four days in length. 

(3) Examination. Any applicant for certification in a 
specific discipline except asbestos abatement project 
monitor shall pass a written examination administered 
by the department for that discipline. The 
department may accept proof of successful completion 
of an examination administered by an environmental 
protection agency or department approved training 
course provider. The examination and the results of 
the examination must be available to the department 
upon request. Any applicant who fails to obtain a 
minimum seventy percent passing score on the 
examination shall be eligible to take a subsequent 
examination no earlier than one week following the 
previous examination. A twenty-five dollar fee is 
required for each examination. No more than three 
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examinations shall be given before requ1r1ng 
attendance of another initial training course. 

(4) Refresher training. Any asbestos abatement 
supervisor, asbestos inspector, asbestos management 
planner, or asbestos abatement project designer who 
has received initial training and has established 
full certification with the department, and who 
wishes to maintain continuous certification, or any 
individual who must meet the training requirements of 
paragraph 8 of subdivision c of subsection 6 shall 
complete a refresher training course as required by 
the model contractor accreditation plan as amemded 
February 3, 1994, within one year of completing the 
initial training course. The course content sRa~~ 
must include;-e~t-Aet-ee-~tmttea-te; a review of the 
changes in the federal and state regulations, a 
discussion of the developments in state-of-the-art 
procedures and equipment as well as an overview of 
key aspects of the initial training course. 
Thereafter, these persons shall complete a refresher 
course designed for the respective disciplines within 
one year of the last refresher course. 

(5) Certification renewal. Any asbestos abatement 
supervisor, asbestos inspector, asbestos management 
planner, asbestos abatement project designer, or 
asbestos abatement project monitor who desires to 
renew his or her certification must have attended a 
refresher training course in the appropriate 
discipline within twelve months prior to submittal of 
the renewal application. The renewal application 
shall include proof of attendance at such a course 
and a recertification fee of twenty-five dollars per 
discipline. Certification is current for a period of 
twelve months from the date of the training course. 
If an individual does not satisfy the refresher 
training requirements of this subdivision in their 
respective discipline within two years of the date of 
the initial training or of the last refresher 
training, then that individual shall complete the 
initial training requirements provided in paragraph 2 
of this subdivision to reestablish full 
certification. Refresher training of the air 
sampling course for project monitors is not required. 

(6) The certification card issued by the department must 
be available at the worksite. 

c. Asbestos contractor license. Each contractor who performs 
asbestos abatement services or performs asbestos abatement 
project monitoring services in the state shall obtain an 
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asbestos contractor license except as provided in 
subdivision h. 

(1) Submit an application to the department on forms 
supplied by the department. An application shall be 
accompanied by a nonrefundable fee of one hundred 
dollars. 

(2) The license fee will cover the period from January 
first through December thirty-first of each year 
unless the license is suspended, revoked, or denied 
as specified in subdivision f. The fee shall be one 
hundred dollars regardless of the application date. 
Following the initial submittal, the renewal fee 
shall be due and payable by January thirtieth of the 
following year. 

(3) A contractor seeking an asbestos contractor license 
must have completed the appropriate training and 
certification requirements in subdivision b of this 
subsection. The contractor may designate an employee 
who has completed this requirement to serve as the 
contractor ' s agent for the purposes of obtaining an 
asbestos contractor license. 

(4) Asbestos contractors who provide multiple services 
are not required to pay additional license fees. 

(5) All certifiable services offered by an asbestos 
contractor must be performed by persons certified in 
accordance with subdivisions a and b of this 
subsection. 

(6) A copy of the asbestos contractor license shall be 
made available at the worksite. 

(7) This license does not exempt, supersede, or replace 
any other state or local licensing or permitting 
requirements. 

d. Approved initial and refresher training courses. The 
department will maintain and provide a listing of approved 
initial and refresher training courses. Applicants 
seeking approval of courses, other than those present on 
the department list, must submit information on the course 
content eA--apptteatteA--feFMs---s~ppttea---ey to the 
department. The course content must satisfy the minimum 
requirements of the model contractor accreditation plan as 
amended February 3, 1994. The department will advise the 
applicant whether the course is approved within thirty 
days of receipt of the necessary information. Training 
course providers will be required to meet all applicable 
requirements contained in title 40, Code of Federal 
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Regulations, part 763, appendix C to subpart E as amended 
February 3, 1994. 

e. Reciprocity. Each applicant for asbestos worker or 

f. 

asbestos contractor certification who is licensed or 
certified for asbestos abatement in another state may 
petition the department for certification without written 
examination. The department shall evaluate the 
requirements in such other states and shall issue the 
certification without examination if the department 
determines that the requirements in such other states are 
at least as stringent as the requirements for 
certification in North Dakota. Each application for 
certification pursuant to this subdivision shall submit an 
application accompanied by a nonrefundable fee of 
twenty-five dollars. 

Suspension, revocation, or 
certification or license may be 
denied if: 

denial. 
suspended, 

An asbestos 
revoked, or 

(1) Violations of the requirements of this section are 
noted; 

(2) Another state has revoked, suspended, or denied a 
license or certification for violations of applicable 
standards; 

(3) An incomplete application is filed; or 

(4) The required fee is not submitted. 

g. Public employees will not be required to pay the 
twenty-five dollar certification or recertification fees. 

h. Any individual or asbestos contractor engaged in repair, 
removal, enclosure, or encapsulation activities involving 
less than or equal to three square feet [0.28 square 
meters] or three linear feet [0.91 meters] of 
asbestos-containing materials, are exempt from the 
certification and licensing requirements of this 
subsection. 

i. Upon written request, the department, at its discretion, 
may review training course material and conduct an audit 
of a training course to determine if the course and 
examination meet the training requirements of title 40, 
Code of Federal Regulations, part 763, appendix C to 
subpart E - environmental protection agency model 
contractor accreditation plan as amended February 3, 1994. 
Under the authority granted to this department by the 
environmental protection agency eA-A~Ptl-21;-1989; courses 
that this department determine to meet the model 
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contractor accreditation plan shall be listed in the 
federal register list of approved courses. 

(1) Training courses seeking department approval shall 
submit the material necessary for the department to 
conduct the review including the submittal 
requirements listed in title 40, Code of Federal 
Regulations, part 763, appendix C, subpart Ill ~ 
model contractor accreditation plan as amended 
February 3, 1994. 

(2) The department must be provided access, without cost, 
to any asbestos course conducted in this state to 
determine if the course meets the requirement of the 
environmental protection agency model contractor 
accreditation plan as amended February 3, 1994. 
Following such an audit, the department may rescind 
approval or refuse to accept as adequate any course 
determined not to meet the training requirements of 
the environmental protection agency model contractor 
accreditation plan. 

(3) Any training provider requesting a review of the 
provider's course for approval by this department 
shall submit a filing fee of one hundred fifty 
dollars plus an application processing fee. The 
application processing fee will be based on the 
actual processing costs, including time spent by this 
department to conduct the course review and course 
audit, and any travel and lodging expenses the 
department incurs conducting these items. Following 
the course review and audit, and after making a 
determination on the accreditation status of the 
course, a statement will be sent to the applicant 
listing the remaining application processing costs. 
The statement must be sent within fifteen months of 
the submittal of the initial filing fee. 

17. Standard for operations that convert asbestos-containing waste 
material into nonasbestos (asbestos-free) material. Each 
owner or operator of an operation that converts regulated 
asbestos-containing material and asbestos-containing waste 
material into nonasbestos (asbestos-free) material shall: 

a. Obtain the prior written approval of this department and 
the administrator of the United States environmental 
protection agency to construct the facility. To obtain 
approval, the owner or operator shall provide the 
department and the administrator of the United States 
environmental protection agency with the following 
information: 
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(1) Application to construct pursuant to chapter 
33-15-14. 

(2) In addition to the information requirements of 
chapter 33-15-14t provide a: 

(a) Description of the waste feed handling and 
temporary storage. 

(b) Description of process operating conditions. 

(c) Description of the handling and temporary 
storage of the end products. 

(d) Description of the protocol to be followed when 
analyzing output materials by transmission 
electron microscopy. 

(3) Performance test protocol including provisions for 
obtaining information required under subdivision b of 
this subsection. 

(4) The department may require that a demonstration of 
the process be performed prior to approval of the 
application to construct. 

b. Conduct a startup performance test. Test results must 
include: 

(1) A detailed description of the types and quantities of 
nonasbestos materialt regulated asbestos containing 
materialt and asbestos-containing waste material 
processed (e.g.t asbestos cement products, friable 
asbestos insulation, plastert woodt plastict wiret 
etc.). Test feed is to include the full range of 
materials that will be encountered in actual 
operation of the process. 

(2) Results of analyses, using polarized light 
microscopyt that document the asbestos content of the 
wastes processed. 

(3) Results of analyses using transmission electron 
microscopy, that document that the output materials 
are free of asbestos. Samples for analysis are to be 
collected as eight-hour composite samples (one 
200-gram [seven-ounce] sample per hour)t beginning 
with the initial introduction of regulated 
asbestos-containing material or asbestos-containing 
waste material and continuing until the end of the 
performance test. 
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(4) A description of operating parameters, such as 
temperature and residence times, defining the full 
range over which the process is expected to operate 
to produce nonasbestos (asbestos-free) materials. 
Specify the limits for each operating parameter 
within which the process will produce nonasbestos 
(asbestos-free) materials. 

(5) The length of the test. 

c. During the initial ninety days of operation; 

(1) Continuously monitor and log the operating parameters 
identified during startup performance tests that are 
intended to ensure the production of nonasbestos 
(asbestos-free) output material. 

(2) Monitor input materials to ensure that they are 
consistent with the test feed materials described 
during startup performance tests in paragraph 1 of 
this subdivision. 

(3) Collect and analyze samples taken as ten-day 
composite samples (one 200-gram [seven-ounce] sample 
collected every eight hours of operation) of all 
output materials for the presence of asbestos. 
Composite samples may be for fewer than ten days. 
Transmission electron microscopy must be used to 
analyze the output materials for the presence of 
asbestos. During the initial ninety-day period, all 
output materials must be stored onsite until analysis 
shows the material to be asbestos-free or be disposed 
of as asbestos-containing waste material according to 
subsection 11. 

d. After the initial ninety days of operation: 

(1) Continuously monitor and record the operating 
parameters identified during startup performance 
testing and any subsequent performance testing. Any 
output produced during a period of deviation from the 
range of operating conditions established to ensure 
the production of nonasbestos (asbestos-free) output 
material shall be: 

(a) Disposed of as asbestos-containing waste 
material according to subsection 11; 

(b) Recycled as waste feed during process operations 
within the established range of operating 
conditions; or 
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(c) Stored temporarily onsite in a leaktight 
container until analyzed for asbestos content. 
Any product material that is not asbestos-free 
shall either be disposed of as 
asbestos-containing waste material or recycled 
as waste feed to the process. 

(2) Collect and analyze monthly composite samples (one 
200-gram [seven-ounce] sample collected every eight 
hours of operation) of the output material. 
Transmission electron microscopy must be used to 
analyze the output material for the presence of 
asbestos. 

e. Discharge no visible emissions to the outside air from any 
part of the operation or use the methods specified by 
subsection 13 to clean emissions containing particulate 
asbestos material before they escape to or are vented to 
the outside air. 

f. Maintain records onsite and include the following 
information: 

(1) Results of startup performance testing and all 
subsequent performance testing, including operating 
parameters, feed characteristics, and analyses of 
output materials. 

(2) Results of the composite analysis required during the 
initial ninety days of operation under subdivision c 
of this subsection. 

(3) Results of the monthly composite analysis required 
under subdivision d of this subsection. 

(4) Results of continuous monitoring and logs of process 
operating parameters required under subdivisions c 
and d of this subsection. 

(5) Information on waste shipments received as required 
in subdivision e of subsection 15. 

(6) For output materials where no analyses wer~ performed 
to determine the presence of asbestos, record the 
name and location of the purchaser or disposal site 
to which output materials were sold or deposited and 
the date of sale or disposal. 

(7) Retain records required by this subdivision for at 
least two years. 

g. Submit the following reports to the department: 
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(1) A report for each analysis of product composite 
samples performed during the initial ninety days of 
operation. 

(2) A quarterly reportt including 
information concerning activities 
consecutive three-month period: 

the following 
during each 

(a) Results of analyses of monthly product composite 
samples. 

(b) A description of any deviation from the 
operating parameters established during 
performance testingt the duration of the 
deviationt and steps taken to correct the 
deviation. 

(c) Disposition of any product produced during a 
period of deviationt including whether it was 
recycledt disposed of as asbestos-containing 
waste materialt or stored temporarily onsite 
until analyzed for asbestos content. 

(d) The information on waste disposal activities as 
required in subdivision f of subsection 15. 

h. Nonasbestos (asbestos-free) output material is not subject 
to any of the provisions of this section. Output material 
in which asbestos is detectedt or output materials 
produced when the operating parameters deviated from those 
established during the startup performance testingt unless 
shown by transmission electron microscopy analysis to be 
asbestos-free shall be considered to be 
asbestos-containing waste and must be handled and disposed 
of in accordance with subsections 11 and 15 or reprocessed 
while all of the established operating parameters are 
being met. 

H;story: Amended effective October lt 1987; January 1t 1989; June lt 
1990; June 1t 1992; March lt 1994; December 1t 1994; January 1t 1996. 
General Author;ty: NDCC 23-25-03t 23-25-03.1 
law Implemented: NDCC 23-25-03t 23-25-03.1 
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CHAPTER 33-15-14 

33-15-14-91.1. Definitions. For the purposes of this chapter: 

1. "Complete" means, in reference to an application for a permit, 
that the application contains all the information necessary 
for processing the application. Designating an application 
complete for purposes of permit processing does . not preclude 
the department from requesting or accepting any additional 
information. 

2. "Construction, i nsta 11 at ion, or estab 1 i shment" means: 

a. For sources subject to a standard or requirement under 
chapters 33-15-13 aAa~ 33-15-15 (excluding increment 
consumption by nonmajor sources), and 33-15-22, it shall 
have the meaning given for construction in each of the 
respective chapters. 

b. For all other sources it means the placement or erection, 
including fabrication, demolition, or modification, of an 
air contaminant emissions unit and any equipment, process, 
or structure that will be used to reduce, physically or 
chemically change, or transmit to the atmosphere any air 
contaminant. This does not include the building that 
houses the source, site work, foundations, or other 
equipment which does not affect the amount, ambient 
concentration, or type of air contaminants that are 
emitted. With respect to a physical change or a change in 
the method of operation it means those onsite activities 
which will affect an existing emissions unit or 
establishment of a new unit that emits to the atmosphere. 

3. "Emissions unit" has the meaning given to it in section 
33-15-14-06. 

4. "Minor source" means any designated air contaminant source 
under section 33-15-14-01 which is not required to obtain a 
title V permit to operate under section 33-15-14-06. 

5. "Potential to emit" has the meaning given to it in section 
33-15-14-06. 

6. "Stationary source" has the meaning given to it in section 
33-15-14-06. 

History: Effective March 1, 1994i amended effective January 1, 1996. 
General Authority: NDCC 23-25-03 
law Implemented: NDCC 23-25-03 
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33-15-14-86. Title V permit to operate. 

1. Definitions. For purposes of this section: 

a. "Affected source" means any source that includes one or 
more affected units. 

b. "Affected state" means any state that is contiguous to 
North Dakota whose air quality may be affected by a source 
subject to a proposed title V permit, permit modification, 
or permit renewal or which is within fifty miles [80.47 
kilometers] of the permitted source. 

c. "Affected unit" means a unit that is subject to any acid 
rain emissions reduction requirement or acid rain 
emissions limitation under title VI of the Federal Clean 
Air Act. 

d. "Applicable requirement" means all of the following as 
they apply to emissions units at a source that is subject 
to requirements of this section (including requirements 
that have been promulgated or approved by the United 
States environmental protection agency through rulemaking 
at the time of issuance but have future-effective 
compliance dates): 

(1) Any standard or other requirement provided for in the 
North Dakota state implementation plan approved or 
promulgated by the United States environmental 
protection agency through rulemaking under title I of 
the Federal Clean Air Act that implements the 
relevant requirements of the Federal Clean Air Act, 
including any revisions to that plan. 

(2) Any term or condition of any permit to construct 
issued pursuant to this chapter. 

(3) Any standard or other requirement under section 111 
including section 111(d) of the Federal Clean Air 
Act. 

(4) Any standard or other requirement under section 112 
of the Federal Clean Air . Act including any 
requirement concerning accident prevention under 
section 112(r)(7) of the Federal Clean Air Act . 

(5) Any standard or other requirement of the acid rain 
program under title IV of the Federal Clean Air Act. 

(6) Any requirements established pursuant to 
section 504(b) or section 114(a)(3) of the Federal 
Clean Air Act. 
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(7) 

(8) 

(9) 

(10) 

( 11) 

(12) 

Any standard or other requirement governing solid 
waste incineration. under section 129 of the Federal 
Clean Air Act. 

Any standard or other requirement for consumer and 
commercial products. under section 183(e) of the 
Federal Clean Air Act. 

Any standard or other requirement for tank vessels 
under section 183(f) of the Federal Clean Air Act. 

Any standard or other requirement of the program to 
control air pollution from outer continental shelf 
sources. under section 328 of the Federal Clean Air 
Act. 

Any standard or other requirement of the regulations 
promulgated to protect stratospheric ozone under 
title VI of the Federal Clean Air Act. unless the 
administrator of the United States environmental 
protection agency has determined that such 
requirements need not be contained in a title V 
permit. 

Any national ambient air quality standard or 
increment or visibility requirement under part C of 
title I of the Federal Clean Air Act. but only as it 
would apply to temporary sources permitted pursuant 
to section 504(e) of the Federal Clean Air Act. 

e. 11 Designated representative 11 means a responsible natural 
person authorized by the owners and operators of an 
affected source and of all affected unit~ at the source. 
as evidenced by a certificate of representation submitted 
in accordance with subpart B of 40 €FR Code of Federal 
Regulations 72. to represent and legally bind each owner 
and operator. as a matter of federal law. in matters 
pertaining to the acid rain program. Whenever the term 
11 responsible official 11 is used in this section. or in any 
other regulations implementing title V of the Federal 
Clean Air Act. it shall be deemed to refer to the 
11 designated representative 11 with regard to all matters 
under the acid rain program. 

f. 11 Draft permit 11 means the version of a permit for which the 
department offers public participation or affected state 
review. 

g. 11 Emergencyn means any situation arising from sudden and 
reasonably unforeseeable events beyond the control of the 
source. including acts of God. which situation requires 
immediate corrective action to restore normal operation. 
and that causes the source to exceed a technology-based 
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emission limitation under the title V permit to operate, 
due to unavoidable increases in emissions attributable to 
the emergency. An emergency shall not include 
noncompliance to the extent caused by improperly designed 
equipment, lack of preventative maintenance, careless or 
improper operation, or operator error. 

h. 11 Emissions a 11 owab 1 e under the permit 11 means a federa 11 y 
enforceable permit term or condition determined at 
issuance to be required by an applicable requirement that 
establishes an emissions limit (including a work practice 
standard) or a federally enforceable emissions cap that 
the source has assumed to avoid an applicable requirement 
to which the source would otherwise be subject. 

i. 11 Emissions unit 11 means any part or activity of a 
stationary source that emits or has the potential to emit 
any regulated air contaminant or any contaminant listed 
under section 112(b) of the Federal Clean Air Act. This 
term does not alter or affect the definition of unit for 
purposes of title IV of the Federal Clean Air Act. 

j. 11 Environmental protection agency" or the "administrator" 
means the administrator of the United States environmental 
protection agency or the administrator's designee. 

k. 11 Federal Clean Air Act 11 means the Federal Clean Air Act, 
as amended [42 U.S.C. 7401 et seq.] eP--tAe--Pe§~tatteAs 
~Peffi~t§atea-tAePe~AaeP;-as-tAey-e~tstea-eA-May-i;-i993. 

1. 11 Final permit 11 means the version of a title V permit 
issued by the department that has completed all review 
procedures required in this section. 

m. "Fugitive emissions 11 are those emissions which could not 
reasonably pass through a stack, chimney, vent, or other 
functionally equivalent opening. 

n. "General permit" means a title V permit to operate that 
meets the requirements of subdivision d of subsection 5. 

o. 11 Major source 11 means any stationary source (or any group 
of stationary sources that are located on one or more 
contiguous or adjacent properties, and are under common 
control of the same person (or persons under common 
control)) belonging to a single major industrial grouping 
and that are described in paragraph 1 or 2. For the 
purposes of defining "major source", a stationary source 
or group of stationary sources shall be considered part of 
a single industrial grouping if all of the contaminant 
emitting activities at such source or group of sources on 
contiguous or adjacent properties belong to the same major 
group (i.e., all have the same two-digit code) as 
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described in the standard industrial classification 
manual, 1987. 

(1) A major source under section 112 of the Federal Clean 
Air Act, which is defined as: 

(a) For contaminants other than radionuclides, any 
stationary source or group of stationary sources 
located within a contiguous area and under 
common control that emits or has the potential 
to emit, in the aggregate, ten tons [9.07 metric 
tons] per year (tpy) or more of any hazardous 
air contaminant which has been listed pursuant 
to section 112(b) of the Federal Clean Air Act, 
twenty-five tons [22.67 metric tons] per year or 
more of any combination of such hazardous air 
contaminants, or such lesser quantity as the 
administrator of the United States environmental 
protection agency may establish by rule. 
Notwithstanding the preceding sentence, 
emissions from any oil or gas exploration or 
production well (with its associated equipment) 
and emissions from any pipeline compressor pump 
station shall not be aggregated with emissions 
from other similar units, whether or not such 
units are in a contiguous area or under common 
control, to determine whether such units or 
stations are major sources. 

(b) For radionuclides, 11 major source 11 shall have the 
meaning specified by the administrator of the 
United States environmental protection agency by 
rule. 

(2) A major stationary source of air contaminants, that 
directly emits or has the potential to emit, one 
hundred tons [90.68 metric tons] per year or more of 
any air contaminant (including any major source of 
fugitive emissions of any such contaminant, as 
determined by rule by the administrator of the United 
States environmental protection agency). The 
fugitive emissions of a stationary source shall not 
be considered in determining whether it is a major 
stationary source for the purposes of this section, 
unless the source belongs to one of the following 
categories of stationary source: 

(a) Coal cleaning plants (with thermal dryers). 

(b) Kraft pulp mills. 

(c) Portland cement plants. 
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(d) Primary zinc smelters. 

(e) Iron and steel mills. 

(f) Primary aluminum ore reduction plants. 

(g) Primary copper smelters. 

(h) Municipal incinerators capable of charging more 
than two hundred fifty tons [226.80 metric tons] 
of refuse per day. 

(i) Hydrofluoric, sulfuric, or nitric acid plants. 

{j) Petroleum refineries. 

(k} Lime plants. 

(1) Phosphate rock processing plants. 

(m) Coke oven batteries. 

(n) Sulfur recovery plants. 

(o) Carbon black plants (furnace process). 

(p) Primary lead smelters. 

(q) Fuel conversion plants. 

(r) Sintering plants. 

(s) Secondary metal production plants. 

(t) Chemical process plants. 

(u) Fossil-fuel boilers (or combination thereof) 
totaling more than two hundred fifty million 
British thermal units per hour heat input. 

(v) Petroleum storage and transfer units with a 
total storage capacity exceeding three hundred 
thousand barrels. 

(w) Taconite ore processing plants. 

(x) Glass fiber processing plants. 

(y) Charcoal production plants. 

(z} Fossil-fuel-fired steam electric plants of more 
than two hundred fifty million British thermal 
units per hour heat input. 
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p. 

q. 

r. 

s. 

t. 

u. 

(aa) All other stationary source categories regulated 
by a standard promulgated under section 111 or 
112 of the Federal Clean Air Act, but only with 
respect to those air contaminants that have been 
regulated for that category. 

11 Permit modification .. means a revision to a title V permit 
that meets the requirements of subdivision e of 
subsection 6. 

11 Permit program costs 11 means all reasonable (direct and 
indirect) costs required to develop and administer a 
permit program, under this section (whether such costs are 
incurred by the department or other state or local 
agencies that do not issue permits directly, but that 
support permit issuance or administration). 

11 Permit revision 11 means any permit modification or 
administrative permit amendment. 

11 Potential to emit 11 means the maximum capacity of a 
stationary source to emit any air contaminant under its 
physical and operational design. Any physical or 
operational limitation on the capacity of a source to emit 
an air ~ettHiaAt contaminant, including air pollution 
control equipment and restrictions on hours of operation 
or on the type or amount of material combusted, stored, or 
processed, shall be treated as part of its design if the 
limitation is enforceable by the administrator of the 
United States environmental protection agency and the 
department. 

11 Proposed permit.. means the version of a permit that the 
department proposes to issue and forwards to the 
administrator of the United States environmental 
protection agency for review. 

11 Regulated air contaminant" means the following: 

(1) Nitrogen oxides or any volatile organic compounds. 

(2) Any contaminant for which a national ambient air 
quality standard has been promulgated. 

{3) Any contaminant that is subject to any standard 
promulgated under section 111 of the Federal Clean 
Air Act. 

(4) Any class I or II substance subject to a standard 
promulgated under or established by title VI of the 
Federal Clean Air Act. 
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(5) Any contaminant subject to a standard promulgated 
under section 112 or other requirements established 
under section 112 of the Federal Clean Air Act, 
including sections 112(g), (j), and (r) of the 
Federal Clean Air Act, including the following: 

(a) Any contaminant subject to requirements under 
section 112(j) of the Federal Clean Air Act. If 
the administrator fails to promulgate a standard 
by the date established pursuant to 
section 112(e) of the Federal Clean Air Act, any 
contaminant for which a subject source would be 
major shall be considered to be regulated on the 
date eighteen months after the applicable date 
established pursuant to section 112(e) of the 
Federal Clean Air Act; and 

(b) Any contaminant for which the requirements of 
section 112(g)(2) of the Federal Clean Air Act 
have been met, but only with respect to the 
individual source subject to section 112(g)(2) 
of the Federal Clean Air Act requirement. 

v. "Regulated contaminant" for fee calculation, which is used 
only for subsection 8, means any "regulated air 
contaminant" except the following: 

(1) Carbon monoxide. 

(2) Any contaminant that is a regulated air contaminant 
solely because it is a class I or II substance 
subject to a standard promulgated under or 
established by title VI of the Federal Clean Air Act. 

(3) Any contaminant that is a regulated air contaminant 
solely because it is subject to a standard or 
regulation under section 112(r) of the Federal Clean 
Air Act. 

w. ''Renewal" means the process by which a permit is reissued 
at the end of its term. 

x. "Responsible official" means one of the following: 

(1) For a corporation: a president, secretary, 
treasurer, or vice president of the corporation in 
charge of a principal business function, or any other 
person who performs similar policy or decisionmaking 
functions for the corporation, or a duly authorized 
representative of such person if the representative 
is responsible for the overall operation of one or 
more manufacturing, production, or operating 

127 2/96 



facilities applying for or subject to a permit and 
either: 

(a) The facilities employ more than two hundred 
fifty persons or have gross annual sales or 
expenditures exceeding twenty-five million 
dollars (in second quarter 1980 dollars). 

(b) The delegation of authority to such 
representatives is approved in advance by the 
department. 

(2) For a partnership or sole proprietorship: a general 
partner or the proprietor, respectively. 

(3) For a municipality, state, federal, or other public 
agency: either a principal executive officer or 
ranking elected official. For the purposes of this 
section, a principal executive officer of a federal 
agency includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit of the agency (e.g., a 
regional administrator of the United States 
environmental protection agency). 

(4) For affected sources: 

(a) The designated representative insofar as 
actions, standards, requirements, or 
prohibitions under title IV of the Federal Clean 
Air Act or the regulations promulgated 
thereunder are concerned. 

(b) The designated representative for any other 
purposes under this section. 

y. "Section 502(b)(10) changes" are changes that contravene 
an express permit term. Such changes do not include 
changes that would violate applicable requirements or 
contravene federally enforceable permit terms and 
conditions that are monitoring (including test methods), 
recordkeeping, reporting, or compliance certification 
requirements. 

z. "Stationary source" means any building, structure, 
facility, or installation that emits or may emit any 
regulated air contaminant or any contaminant listed under 
section 112(b) of the Federal Clean Air Act. 

aa. "Title V permit to operate or permit (unless the context 
suggests otherwise)" means any permit or group of permits 
covering a source that is subject to this section that is 
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issued, renewed, amended, or revised pursuant to this 
section. 

bb. "Title V source" means any source subject to the 
permitting requirements of this section, as provided in 
subsection 2. 

2. Applicability. 

a. This section is applicable to the following sources: 

(1) Any major source. 

(2) Any source, including an area source, subject to a 
standard, limitation, or other requirement under 
section 111 of the Federal Clean Air Act. 

(3) Any source, including an area source, subject to a 
standard or other requirement under section 112 of 
the Federal Clean Air Act, except that a source is 
not required to obtain a permit solely because it is 
subject to regulations or requirements under 
section 112(r) of the Federal Clean Air Act. 

(4) Any affected source. 

(5) Any source in a source category designated by the 
administrator of the United States environmental 
protection agency. 

b. The following source categories are exempt from the 
requirements of this section: 

(1) All sources listed in subdivision a that are not 
major sources, affected sources, or solid waste 
incineration units required to obtain a permit 
pursuant to section 129(e) of the Federal Clean Air 
Act, are exempt from the obligation to obtain a 
title V permit until such time as the administrator 
of the United States environmental protection agency 
completes a rulemaking to determine how the program 
should be structured for nonmajor sources and the 
appropriateness of any permanent exemptions . 

(2) In the case of nonmajor sources subject to a standard 
or other requirement under either section 111 or 112 
of the Federal Clean Air Act after July 21, 1992, 
those the administrator of the United States 
environmental protection agency determines to be 
exempt from the requirement to obtain a title V 
source permit at the time that the new standard is 
promulgated. 
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(3) 

(4) 

Any source listed as exempt from the requirement to 
obtain a permit under this section may opt to apply 
for a title V permit. Sources that are exempted by 
paragraphs 1 and 2 of this subdivision and which do 
not opt to apply for a title V permit to operate are 
subject to the requirements of section 33-15-14-03. 

The following source categories are exempted from the 
obligation to obtain a permit under this section. 

(a) All sources and source categories that would be 
required to obtain a permit solely because they 
are subject to 40 CFR 60, subpart AAA -
standards of performance for new residential 
wood heaters. 

(b) All sources and source categories that would be 
required to obtain a permit solely because they 
are subject to 40 CFR 61, subpart M - national 
emission standard for hazardous air eefliamtflaflis 
pollutants for asbestos, section 61.145, 
standard for demolition and renovation. 

c. For major sources, the department will include in the 
permit all applicable requirements for all relevant 
emissions units in the major source. 

For any nonmajor source subject to the requirements of 
this section, the department will include in the permit 
all applicable requirements applicable to the emissions 
units that cause the source to be subject to this section. 

d. Fugitive emissions from a source subject to the 
requirements of this section shall be included in the 
permit application and the permit in the same manner as 
stack emissions, regardless of whether the source category 
in question is included in the list of sources contained 
in the definition of major source. 

3. Scope. Nothing within this section shall relieve the owner or 
operator of a source of the requirement to obtain a permit to 
construct under section 33-15-14-02 or to comply with any 
other applicable standard or requirement of this article. 

4. Permit applications. 

a. Duty to apply. For each title V source, the owner or 
operator shall submit a timely and complete permit 
application in accordance with this subdivision. 

(1) Timely application. 
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(a) A timely application for a source applying for a 
title V permit for the first time is one that is 
submitted within one year of the United States 
environmental protection agency approval of this 
rule or in accordance with the following 
schedule, whichever is earlier: 

[1] The following designated air contaminant 
sources shall submit their initial 
application by FeeF~aFy May 1, 1995. 

[a] Crude oil and natural gas production 
facilities. 

[b] Natural gas processing facilities. 

[c] Internal combustion engines used for 
natural gas transmission or 
distribution. 

[d] Stationary gas 
natural gas 
distribution. 

turbines used for 
transmission or 

[2] Except as provided in subparagraphs b, c, 
and d of this paragraph, all other 
applications shall be submitted by 
NeveffiBeF-!5;-!995 August 7, 1996. 

(b) Title V sources required to meet the 
requirements under section 112(g) of the Federal 
Clean Air Act, or to have a permit to construct 
under section 33-15-14-02, shall file a complete 
application to obtain the title V permit or 
permit revision within twelve months after 
commencing operation. Where an existing title V 
permit would prohibit such construction or 
change in operation, the source must obtain a 
permit revision before commencing operation. 

(c) For purposes of permit renewal, a timely 
application is one that is submitted at least 
six months, but not more than eighteen months, 
prior to the date of permit expiration. 

(d) Applications for initial phase II acid rain 
permits shall be submitted to the department by 
January 1, 1996, for sulfur dioxide, and by 
January 1, 1998, for nitrogen oxides. 

(2) Complete application. To be deemed complete, an 
application must provide all information required 
pursuant to subdivision c, except that applications 
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for a permit rev1s1on need supply such information 
only if it is related to the proposed change. 
Information required under subdivision c must be 
sufficient to evaluate the subject source and its 
application and to determine all applicable 
requirements. A responsible official must certify 
the submitted information consistent with 
subdivision d. Unless the department determines that 
an application is not complete within sixty days of 
receipt of the application, such application shall be 
deemed to be complete, except as otherwise provided 
in paragraph 3 of subdivision a of subsection 6. If, 
while processing an application that has been 
determined or deemed to be complete, the department 
determines that additional information is necessary 
to evaluate or take final action on that application, 
it may request such information in writing and set a 
reasonable deadline for a response. The source•s 
ability to operate without a permit, as set forth in 
subdivision b of subsection 6, shall be in effect 
from the date the application is determined or deemed 
to be complete until the final permit is issued, 
provided that the applicant submits any requested 
additional information by the deadline specified by 
the department. 

(3) Confidential information. If a source has submitted 
information to the department under a claim of 
confidentiality, the source must also submit a copy 
of such information directly to the administrator of 
the United States environmental protection agency 
when directed to do so by the department. 

b. Duty to supplement or correct application. Any applicant 
who fails to submit any relevant facts or who has 
submitted incorrect information in a permit application 
shall, upon becoming aware of such failure or incorrect 
submittal, promptly submit such supplementary facts or 
corrected information. In addition, an applicant shall 
provide additional information as necessary to address any 
requirements that become applicable to the source after 
the date it filed a complete application but prior to 
release of a draft permit. 

c. Standard application form and required information. All 
applications for a title V permit to operate shall be made 
on forms supplied by the department. Information as 
described below for each emissions unit at a title V 
source shall be included in the application. Emissions 
units or activities that have the potential to emit less 
than the following quantities of air contaminants need not 
be included in permit applications: 

2/96 132 



Particulate: 5 2 tons [4~54 1.81 metric tons] 
per year 

Inhalable particulate: 5 f tons [4~54 1.81 metric tons] 
per year 

Sulfur dioxide: 19 f tons [9~97 1.81 metric tons] 
per year 

Hydrogen sulfide: 2~5 f tons [2~27 1.81 metric tons] 
per year 

Carbon monoxide: 25 2 tons [22~68 1.81 metric tons] 
per year 

Nitrogen oxides: 19 2 tons [9~97 1.81 metric tons] 
per year 

Ozone: 19 2 tons [9~97 1.81 metric tons] 
per year 

Reduced sulfur compounds: 
per year 

2~5 2 tons [2~27 1.81 metric tons] - --
Volatile organic compounds: 

per year 
19 f tons [9~97 1.81 metric tons] 

tR~s--exeffi~t~eA--aees--Aet-a~~~y-te-eeAtaffi~AaAts-~~stea-~A 
seet~eA-112{8}-ef-tRe-FeaeFa~-S~eaA-A~F-Aet~ 

those in 
0.5 tons 

Where a contaminant could be placed in more than one 
category, the smallest emission level applies. 

However, for exempted activities or emissions units, a 
list of such activities or units must be included in the 
application. An applicant may not omit information needed 
to determine the applicability of, or to impose, any 
applicable requirement, or to evaluate the fee amount 
required under eRa~teF-33-15-23 section 33-15-23-04. The 
application, shall, as a minimum, include the elements 
specified below: 

(1) Identifying information, including company name and 
address (or plant name and address if different from 
the company name), owner's name and agent, and 
telephone number and names of plant site manager or 
contact. 

(2) A description of the source's processes and 
(by Standard Industrial Classification 
including any associated with each alternate 
identified by the source. 

products 
Code) 

scenario 

(3) The following emissions-related information: 

(a) All emissions of contaminants for which the 
source is major, and all emissions of regulated 
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(b) 

air contaminants. A permit application shall 
describe all emissions of regulated air 
contaminants emitted from any emissions unit, 
except where such units are exempted under this 
subdivision. 

Identification and description of all points of 
emissions described in subparagraph a in 
sufficient detail to establish the basis for 
fees and applicability of requirements of the 
Federal Clean Air Act and this article. 

(c) Emissions rates in tons per year aAa~ in s~eA 
terms as-aFe-AeeessaFy-ie--esiae~4sA--ee~~4aAee 
w4iA of the applicable standard, and terms that 
are necessary to establish compliance with the 
applicable compliance method. 

(d) Fuels, fuel use, raw materials, production 
rates, and operating schedules. 

(e) Identification and description of air pollution 
control equipment and compliance monitoring 
devices or activities. 

(f) Limitations on source operation affecting 
emissions or any work practice standards, where 
applicable, for all regulated contaminants. 

(g) Other information required by any applicable 
requirement including information related to 
stack height limitations developed pursuant to 
chapter 33-15-18. 

(h) Calculations on which the information in 
subparagraphs a through g is based. 

(4) The following air pollution control requirements: 

(a) Citation and description of all applicable 
requirements; and 

(b) Description of or reference to any applicable 
test method for determining compliance with each 
applicable requirement. 

(5) Other specific information that may be necessary to 
implement and enforce other applicable requirements 
of the Federal Clean Air Act or of this article or to 
determine the applicability of such requirements. 

(6) An explanation of any proposed exemptions from 
otherwise applicable requirements. 
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(7) 

(8) 

Information that the department determines to be 
necessary to define alternative operating scenarios 
identified by the source or to define permit terms 
and conditions. 

A compliance plan for all title V sources that 
contains all the following: 

(a) 

(b) 

A description of the compliance status of the 
source with respect to all applicable 
requirements. 

A description as follows: 

[1] For applicable requirements with which the 
source is in compliance, a statement that 
the source will continue to comply with 
such requirements. 

[2] For applicable requirements that will 
become effective during the permit term, a 
statement that the source will meet such 
requirements on a timely basis. 

[3] For requirements for which the source is 
not in compliance at the time of permit 
issuance, a narrative description of how 
the source will achieve compliance with 
such requirements. 

(c) A compliance schedule as follows: 

[1] For applicable r~quirements with which the 
source is in compliance, a statement that 
the source will continue to comply with 
such requirements. 

[2] For applicable requirements that will 
become effective during the permit term, a 
statement that the source will meet such 
requirements on a timely basis. A 
statement that the source will meet in a 
timely manner applicable requirements that 
become effective during the permit term 
shall satisfy this provision, unless a more 
detailed schedule is expressly required by 
the applicable requirement. 

[3] A schedule of compliance for sources that 
are not in compliance with all applicable 
requirements at the time of permit 
issuance. Such a schedule shall include a 
schedule of remedial measures, including an 
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enforceable sequence of actions with 
milestones, leading to compliance with any 
applicable requirements for which the 
source will be in noncompliance at the time 
of permit issuance. This compliance 
schedule shall resemble and be at least as 
stringent as that contained in any judicial 
consent decree or administrative order to 
which the source is subject. Any such 
schedule of compliance shall be 
supplemental to, and shall not sanction 
noncompliance with, the applicable 
requirements on which it is based. 

(d) A schedule for submission of certified progress 
reports no less frequently than every six months 
for sources required to have a schedule of 
compliance to remedy a violation. 

(e) The compliance plan content requirements 
specified in this paragraph shall apply and be 
included in the acid rain portion of a 
compliance plan for an affected source, except 
as specifically superseded by regulations 
promulgated under title IV of the Federal Clean 
Air Act with regard to the schedule and method 
or methods the source will use to achieve 
compliance with the acid rain emissions 
limitations. 

(9) Requirements for compliance certification, including 
the following: 

(a) A certification of compliance with all 
applicable requirements by a responsible 
official consistent with subdivision d and 
section 114(a)(3) of the Federal Clean Air Act; 

(b) A statement of methods used for determining 
compliance, including a description of 
monitoring, recordkeeping, and reporting 
requirements and test methods; 

(c) A schedule for submission of compliance 
certifications during the permit term, to be 
submitted annually, or more frequently if 
specified by the underlying applicable 
requirement; and 

(d) A statement indicating the source's compliance 
status with any applicable enhanced monitoring 
and compliance certification requirements of the 
Federal Clean Air Act. 
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(10} The use of nationally standardized forms for acid 
rain portions of permit applications and compliance 
plans, as required by regulations promulgated under 
title IV of the Federal Clean Air Act. 

d. Any application form, report, or compliance certification 
submitted pursuant to these rules shall contain 
certification by a responsible official of truth, 
accuracy, and completeness. This certification and any 
other certification required under this section shall 
state that, based on information and belief formed after 
reasonable inquiry, the statements and information in the 
document are true, accurate, and complete. 

5. Permit content. 

a. Standard permit requirements. Each permit issued under 
this section shall include, as a minimum, the following 
elements: 

(1) Emission limitations and standards, including those 
operational requirements and limitations that assure 
compliance with all applicable requirements at the 
time of permit issuance. 

(a) The permit must specify and reference the or1g1n 
of and authority for each term or condition, and 
identify any difference in form as compared to 
the applicable requirement upon which the term 
or condition is based. 

(b) The permit must state that, where an applicable 
requirement of the Federal Clean Air Act is more 
stringent than an applicable requirement of 
regulations promulgated under title IV of the 
Federal Clean Air Act, both provisions shall be 
incorporated into the permit and shall be 
enforceable by the administrator of the United 
States environmental protection agency and the 
department. 

(c) Where the state implementation plan eF-tAts 
aFttele allows a determination of an alternative 
emission limit at a title V source, equivalent 
to that contained in the plan, to be made in the 
permit issuance, renewal, or significant 
modification process, and the department elects 
to use such process, any permit containing such 
equivalency determination shall contain 
provisions to ensure that any resulting 
emissions limit has been demonstrated to be 
quantifiable, accountable, enforceable, and 
based on replicable procedures. 
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(2) Permit duration. Each title V permit to operate 
shall expire upon the fifth anniversary of its 
issuance. 

(3) Monitoring and related recordkeeping and reporting 
requirements. 

(a) Each permit shall contain the following 
requirements with respect to monitoring: 

[1] All emissions monitoring and analysis 
procedures or test methods required under 
the applicable requirements, including any 
procedures and methods promulgated pursuant 
to sections 504(b) or 114(a)(3) of the 
Federal Clean Air Act; 

[2] Where the applicable requirement does not 
require periodic testing or instrumental or 
noninstrumental monitoring (which may 
consist of recordkeeping designed to serve 
as monitoring), periodic monitoring 
sufficient to yield reliable data from the 
relevant time period that are 
representative of the source's compliance 
with the permit, as reported pursuant to 
subparagraph c. Such monitoring 
requirements shall assure use of terms, 
test methods, units, averaging periods, and 
other statistical conventions consistent 
with the applicable requirement. 
Recordkeeping provisions may be sufficient 
to meet the requirements of this item; and 

[3] As necessary, requirements concerning the 
use, maintenance, and, where appropriate, 
installation of monitoring equipment or 
methods. 

(b) With respect to recordkeeping, the permit shall 
incorporate all applicable recordkeeping 
requirements and require, where applicable, the 
following: 

[1] Records of required monitoring information 
that include the following: 

[a] The date, place as defined in the 
permit, and time of sampling or 
measurements; 

[b] The dates analyses were performed; 
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[c] The company or entity that performed 
the analyses; 

[d] The analytical techniques or methods 
used; 

[e] The results of such analyses; and 

[f] The operating conditions as existing 
at the time of sampling or 
measurement; 

[2] Retention of records of all required 
monitoring data and support information for 
a period of at least five years from the 
date of the monitoring sample, measurement, 
report, or application. Support 
information includes all calibration and 
maintenance records and all original 
strip-chart recordings for continuous 
monitoring instrumentation, and copies of 
all reports required by the permit. 

(c) With respect to reporting, the permit shall 
incorporate all applicable reporting 
requirements and require the following: 

[1] Submittal of reports of any required 
monitoring at least every six months. All 
instances of deviations from permit 
requirements must be clearly identified in 
such reports. All required reports must be 
certified by a responsible official 
consistent with subdivision d of 
subsection 4. 

[2] Prompt reporting of deviations from permit 
requirements, including those attributable 
to upset conditions as defined in the 
permit, the probable cause of such 
deviations, and any corrective actions or 
preventive measures taken. The department 
sha 11 define 11 prompt 11 in the permit 
consistent with chapter 33-15-01 and the 
applicable requirements. 

(4) A permit condition prohibiting emissions exceeding 
any allowances that the source lawfully holds under 
title IV of the Federal Clean Air Act or the 
regulations promulgated thereunder. 

(a) No permit revision shall be required for 
increases in emissions that are authorized by 
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(b) 

allowances acquired pursuant to title IV of the 
Federal Clean Air Act, or the regulations 
promulgated thereunder, provided that such 
increases do not require a permit revision under 
any other applicable requirement. 

No limit sha 
allowances he l 
not, however, 
noncompliance 
requirement. 

be placed on the number of 
by the source. The source may 
use allowances as a defense to 
with any other applicable 

(c) Any such allowance shall be accounted for 
according to the procedures established in 
regulations promulgated under title IV of the 
Federal Clean Air Act. 

(5) A severability clause to ensure the continued 
validity of the various permit requirements in the 
event of a challenge to any portions of the permit. 

(6) Provisions stating the following: 

(a) The permittee must comply with all conditions of 
the title V permit. Any permit noncompliance 
constitutes a violation of the Federal Clean Air 
Act and this article and is grounds for 
enforcement action; for permit termination, 
revocation and reissuance, or modification; or 
for denial of a permit renewal application. 

(b) It shall not be a defense for a permittee in an 
enforcement action that it would have been 
necessary to halt or reduce the permitted 
activity in order to maintain compliance with 
the conditions of this permit. 

(c) The permit may be modified, revoked, reopened, 
and reissued, or terminated for cause. The 
filing of a request by the permittee for a 
permit modification, revocation and reissuance, 
or termination, or of a notification of planned 
changes or anticipated noncompliance does not 
stay any permit condition. 

(d) The permit does not convey any property rights 
of any sort, or any exclusive privilege. 

(e) The permittee must furnish to the department, 
within a reasonable time, any information that 
the department may request in writing to 
determine whether cause exists for modifying, 
revoking and reissuing, or terminating the 
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permit or to determine compliance with the 
permit. Upon request, the permittee must also 
furnish to the department copies of records 
required to be kept by the permit or, for 
information claimed to be confidential, the 
permittee must also furnish such records 
directly to the administrator of the United 
States environmental protection agency along 
with a claim of confidentiality. 

(7) A provision to ensure that the source pays fees to 
the department consistent with the fee schedule 
a~~Pevea-~~Ps~aAi-te in chapter 33-15-23. 

(8) Emissions trading. No permit revision shall be 
required, under any approved economic incentives, 
marketable permits, emissions trading and other 
similar programs or processes for changes that are 
provided for in the permit and the state 
implementation plan eF-iRts-aFite~e. 

(9) Terms and conditions for reasonably anticipated 
operating scenarios identified by the source in its 
application as approved by the department. Such 
terms and conditions: 

(a) Shall require the source, contemporaneously with 
making a change from one operating scenario to 
another, to record in a log at the permitted 
facility a record of the scenario under which it 
is operating; 

(b) Shall extend the permit shield described in 
subdivision f to all terms and conditions under 
each such operating scenario; and 

(c) Must ensure that the 
each such alternative 
applicable requirements 
this section. 

terms and conditions of 
scenario meet all 

and the requirements of 

(10) Terms and conditions, if the permit applicant 
requests them, for the trading of emissions increases 
and decreases in the permitted facility, to the 
extent that the applicable requirements, including 
iRts--aFitele--aAa the state implementation plan, 
provide for trading such increases and decreases 
without a case-by-case approval of each emissions 
trade. Such terms and conditions: 

(a) Shall include all terms required under 
subdivisions a and c to determine compliance; 
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(11) 

(b) Shall extend the permit shield described in 
subdivision f to all terms and conditions that 
allow such increases and decreases in emissions; 
and 

(c) Must meet all applicable requirements and 
requirements of this section. 

If a permit applicant requests it, the department 
shall issue permits that contain terms and 
conditions, including all terms required under 
subdivisions a and c to determine compliance, 
allowing for the trading of emissions increases and 
decreases in the permitted facility solely for the 
purpose of · complying with a federally enforceable 
emissions cap that is established in the permit 
independent of otherwise applicable requirements 
provided the changes in emissions are not 
modifications under title I of the Federal Clean Air 
Act and the changes do not exceed the emissions 
allowable under the permit. The permit applicant 
shall include in its application proposed replicable 
procedures and permit terms that ensure the emissions 
trades are quantifiable and enforceable. The 
department shall not be required to include in the 
emissions trading provisions any emissions units for 
which emissions are not quantifiable or for which 
there are no rep l icable procedures to enforce the 
emissions trades. The permit shall also require 
compliance with all applicable requirements. The 
permittee shall supply written notification at least 
seven days prior to the change to the department and 
the administrator of the United States environmental 
protection agency and shall state when the change 
will occur and shall describe the changes in 
emissions that will result and how these increases 
and decreases in emissions will comply with the terms 
and conditions of the permit. The permit shield 
described in subdivision f shall extend to terms and 
conditions that allow such increases and decreases in 
emissions. 

b. Federally enforceable requirements. 

(1) All terms and conditions in a title V permit, 
including any provisions designed to limit a source's 
potential to emit, are enforceable by the 
admin i strator of the United States environmental 
protection agency and citizens under the Federal 
Clean Air Act. 

(2) Notwithstanding paragraph 1, 
specifically designate as 
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enforceable under the Federal Clean Air Act any terms 
and conditions included in the permit that are not 
required under the Federal Clean Air Act or under any 
of its applicable requirements. Terms and conditions 
so designated are not subject to the requirements of 
subsections 6 and 7, or of this subsection, other 
than those contained in this subdivision. 

c. Compliance requirements. All title V permits shall 
contain the following elements with respect to compliance: 

(1) Consistent with paragraph 3 of subdivision a, 
compliance certification, testing, monitoring, 
reporting, and recordkeeping requirements sufficient 
to assure compliance with the terms and conditions of 
the permit. Any document, including reports, 
required by a title V permit shall contain a 
certification by a responsible official that meets 
the requirements of subdivision d of subsection 4. 

(2) Inspection and entry requirements that require that, 
upon presentation of credentials and other documents 
as may be required by law, the permittee shall allow 
the department or an authorized representative to 
perform the following: 

(a) Enter upon the permittee's premises where a 
title V source is located or emissions-related 
activity is conducted, or where records must be 
kept under the conditions of the permit; 

(b) Have access to and copy~ at reasonable times , 
any records that must be kept under the 
conditions of the permit; 

(c) Inspect at 
equipment 
pollution 
operations 
permit; and 

reasonable times any facilities, 
(including monitoring and air 
control equipment), practices, or 
regulated or required under the 

(d) As authorized by the Federal Clean Air Act and 
this article, sample or monitor at reasonable 
times substances or parameters for the purpose 
of assuring compliance with the permit or 
applicable requirements. 

(3) A schedule of compliance consistent with paragraph 8 
of subdivision c of subsection 4. 

(4) Progress reports consistent with an applicable 
schedule of compliance and paragraph 8 of 
subdivision c of subsection 4 to be submitted at 
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least semiannually, or at a more frequent period if 
specified in the applicable requirement or by the 
department. Such progress reports shall contain the 
following: 

(a) Dates for achieving the activities, milestones, 
or compliance required in the schedule of 
compliance, and dates when such activities, 
milestones, or compliance were achieved; and 

(b) An explanation of why any dates in the schedule 
of compliance were not or will not be met, and 
any preventive or corrective measures adopted. 

(5) Requirements for compliance certification with terms 
and conditions contained in the permit, including 
emission limitations, standards, or work practices. 
Permits shall include each of the following: 

(a) The frequency, which is annually or such more 
frequent periods as specified in the applicable 
requirement or by the department, of submissions 
of compliance certifications; 

(b) In accordance with paragraph 3 of subdivision a, 
a means for monitoring the compliance of the 
source with its emissions limitations, 
standards, and work practices. The means for 
monitoring shall be contained in applicable 
requirements or United States environmental 
protection agency guidance; 

(c) A requirement that the compliance certification 
include the following: 

[1] The identification of each term or 
condition of the permit that is the basis 
of the certification; 

[2] The compliance status; 

[3] Whether compliance was continuous or 
intermittent; 

[4] The methods used for determining the 
compliance status of the source, currently 
and over the reporting period consistent 
with paragraph 3 of subdivision a; and 

[5] Such other facts as the department may 
require to determine the compliance status 
of the source; 
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(d) A requirement that all compliance certifications 
be submitted to the administrator of the United 
States environmental protection agency as well 
as to the department; and 

(e) Such additional requirements as may be specified 
pursuant to sections 114(a)(3) and 504(b) of the 
Federal Clean Air Act. 

(6) Such other provisions as the department may require. 

d. General permits. 

(1) The department may, after notice and opportunity for 
public participation provided under subdivision h of 
subsection 6, issue a general permit covering 
numerous similar sources. Any general permit shall 
comply with all requirements applicable to other 
title V permits and shall identify criteria by which 
sources may qualify for the general permit. To 
sources that qualify, the department shall grant the 
conditions and terms of the general permit 
AetwtthstaAatA§. Nothwithstanding the shield 
provisions of subdivision f, the source shall be 
subject to enforcement action for operation without a 
title V permit to operate if the source is later 
determined not to qualify for the conditions and 
terms of the general permit. General permits shall 
not be authorized for affected sources under the acid 
rain program unless otherwise provided in regulations 
promulgated under title IV of the Federal Clean Air 
Act. The department is not required to issue a 
general permit in lieu of individual title V permits. 

(2) Title V sources that would qualify for a general 
permit must apply to the department for coverage 
under the terms of the general permit or must apply 
for a title V permit to operate consistent with 
subsection 4. The department may, in the general 
permit, provide for applications which deviate from 
the requirements of subsection 4, provided that such 
applications meet the requirements of title V of the 
Federal Clean Air Act, and include all information 
necessary to determine qualification for, and to 
assure compliance with, the general permit. Without 
repeating the public participation procedures 
required under subdivision h of subsection 6, the 
department may grant a source•s request for 
authorization to operate under a general permit, but 
such a grant shall not be a final permit action for 
purposes of judicial review. 
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e. Temporary sources. The department may issue a single 
permit authorizing emissions from similar operations by 
the same source owner or operator at multiple temporary 
locations. The operation must be temporary and involve at 
least one change of location during the term of the 
permit. No affected source shall be permitted as a 
temporary source. Permits for temporary sources shall 
include the following: 

(1) Conditions that will assure compliance with all 
applicable requirements at all authorized locations; 

(2) Requirements that the owner or operator notify the 
department at least ten days in advance of each 
change in location; and 

(3) Conditions that assure compliance with all other 
provisions of this section. 

f. Permit shield. 

(1) Except as provided in this section, upon written 
request by the applicant, the department shall 
include in a title V permit to operate a provision 
stating that as-ef-tAe-eate-ef-~eFffitt--tss~aAee;--tAe 
se~Fee--ts--eeAsteeFee--te--~e-tA-ee~ltaAee-wttA-aAy 
a~~ttea~te---Fe~~tFeffieAts compliance with the 
conditions of the permit shall be deemed compliance 
with any applicable requirement as of the date of 
permit issuance, provided that: 

(a) Such applicable requirements are included and 
are specifically identified in the permit; or 

(b) The department, in acting on the permit 
application or revision, determines in writing 
that other requirements specifically identified 
are not applicable to the source, and the permit 
includes the determination or a concise summary 
thereof. 

(2) A title V permit that does not expressly state that a 
permit shield exists shall be presumed not to provide 
such a shield. 

(3) Nothing in this subdivision or in any title V permit 
shall alter or affect the following: 

(a) The provisions of section 303 of the Federal 
Clean Air Act (emergency orders), including the 
authority of the administrator of the United 
States environmental protection agency under 
that section; 
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(b) The liability of an owner or operator of a 
source for any violation of applicable 
requirements prior to or at the time of permit 
issuance; 

(c) The applicable requirements of the acid rain 
program, consistent with section 408(a) of the 
Federal Clean Air Act; or 

(d) The ability of the United States environmental 
protection agency to obtain information from a 
source pursuant to section 114 of the Federal 
Clean Air Act. 

g. Emergency provision. 

(1) An 11 emergency 11 means any situation ar1s1ng from 
sudden and reasonably unforeseeable events beyond the 
control of the source, including acts of God, which 
situation requires immediate corrective action to 
restore normal operation, and that causes the source 
to exceed a technology-based emission limitation 
under the title V permit to operate, due to 
unavoidable increases in emissions attributable to 
the emergency. An emergency shall not include 
noncompliance to the extent caused by improperly 
designed equipment, lack of preventative maintenance, 
careless or improper operation, or operator error. 

(2) Effect of an emergency. An emergency constitutes an 
affirmative defense to an action brought for 
noncompliance with such technology-based emission 
limitations if the conditions of paragraph 3 are met. 

(3} The affirmative defense of emergency shall be 
demonstrated through properly signed, contemporaneous 
operating logs, or other relevant evidence that: 

(a) An emergency occurred and that the permittee can 
identify the causes of the emergency; 

(b) The permitted facility was at the time being 
properly operated; 

(c) During the period of the emergency the permittee 
took all reasonable steps to minimize levels of 
emissions that exceeded the emission standards, 
or other requirements in the permit; and 

(d) The permittee submitted notice of the emergency 
to the department within one working day of the 
time when emission limitations were exceeded due 
to the emergency. This notice fulfills the 
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(4) 

(5) 

requirement of item 2 of subparagraph c of 
paragraph 3 of subdivision a of subsection 5. 
This notice must contain a description of the 
emergency, any steps taken to mitigate 
emissions, and corrective actions taken. 

In any enforcement proceeding, the permittee seeking 
to establish the occurrence of an emergency has the 
burden of proof. 

This provision is in addition to any emergency or 
upset provision contained in any applicable 
requirement and the malfunction notification required 
under subdivision b of subsection 2 of section 
33-15-01-13 when a threat to health and welfare would 
exist. 

6. Permit issuance, renewal, reopenings, and revisions. 

a. Action on application. 

(1) A permit, permit modification, or renewal may be 
issued only if all of the following conditions have 
been met: 

(a) The department has received a complete 
application for a permit, permit modification, 
or permit renewal, except that a complete 
application need not be received before issuance 
of a general permit under subdivision d of 
subsection 5. 

(b) Except for modifications qualifying for minor 
permit modification procedures under 
paragraphs 1 and 2 of subdivision e, the 
department has complied with the requirements 
for public participation under subdivision h; 

(c) The department has complied with the 
requirements for notifying and responding to 
affected states under subdivision b of 
subsection 7; 

(d) The conditions of the permit provide for 
compliance with all applicable requirements and 
the requirements of this section; and 

(e) The administrator of the United States 
environmental protection agency has received a 
copy of the proposed permit and any notices 
required under subdivisions a and b of 
subsection 7, and has not objected to issuance 
of the permit under subdivision c of 
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(2) 

(3) 

(4) 

(5) 

subsection 7 within the time period specified 
therein. 

Except for applications received during the initial 
transitional period described in 40 CFR 70.4(b)(11) 
or under regulations promulgated under title IV or 
title V of the Federal Clean Air Act for the 
permitting of affected sources under the acid rain 
program, the department shall take final action on 
each permit application, including a request for 
permit modification or renewal, within eighteen 
months after receiving a complete application. 

The department shall provide notice to the applicant 
of whether the application is complete. Unless the 
department requests additional information or 
otherwise notifies the applicant of incompleteness 
within sixty days of receipt of an application, the 
application shall be deemed complete. For 
modifications processed through the minor permit 
modification procedures, s~eh---as----these in 
paragraphs 1 and 2 of subdivision e, a completeness 
determination is not required. 

The department shall provide a statement that sets 
forth the legal and factual basis for the draft 
permit conditions, including references to the 
applicable statutory or regulatory provisions. The 
department shall send this statement to the United 
States environmental protection agency and to any 
other person who requests it. 

The submittal of a complete application shall not 
affect the requirement that any source have a permit 
to construct under section 33-15-14-02. 

b. Requirement for a permit. 

(1) Except as provided in the following sentence, 
paragraphs 2 and 3, subparagraph e of paragraph 1 of 
subdivision e, and subparagraph e of paragraph 2 of 
subdivision e, no title V source may operate after 
the time that it is required to submit a timely and 
complete application under this section, except in 
compliance with a permit issued under this section. 
If a title V source submits a timely and complete 
application for permit issuance, including for 
renewal, the source's failure to have a title V 
permit is not a violation of this section until the 
department takes final action on the permit 
application, except as noted in this subsection. 
This protection shall cease to apply if, subsequent 
to the completeness determination made pursuant to 
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paragraph 3 of subdivision a, and as required by 
paragraph 2 of subdivision a of subsection 4, the 
applicant fails to submit by the deadline specified 
in writing by the department any additional 
information identified as being needed to process the 
application. For timely and complete renewal 
applications for which the department has failed to 
issue or deny the renewal permit before the 
expiration date of the previous permitt all the terms 
and conditions of the permit, including the permit 
shield that was granted pursuant to subdivision f of 
subsection 5 shall remain in effect until the renewal 
permit has been issued or denied. 

(2) A permit· rev1s1on is not required for 
section 502(b)(10) changes provided: 

(a) The changes are not modifications under chapters 
33-15-12, 33-15-13, and 33-15-15 or title I of 
the Federal Clean Air Act. 

(b) The changes do not exceed the emissions 
allowable under the title V permit whether 
expressed therein as a rate of emissions or in 
terms of total emissions. 

(c) A permit to construct under section 33-15-14-02 
has been issued, if required. 

(d) The facility provides the department and the 
administrator of the United States environmental 
protection agency with written notification at 
least seven days in advance of· the proposed 
change. The written notification shall include 
a description of each change within the 
permitted facility, the date on which the change 
will occur, any change in emissions, and any 
permit term or condition that is no longer 
applicable as a result of the change. 

The permit shield described in subdivision f of 
subsection 5 shall not apply to any change made 
pursuant to this paragraph. 

(3) A permit revision is not required for changes that 
are not addressed or prohibited by the permit 
provided: 

(a) Each such change shall meet all applicable 
requirements and shall not violate any existing 
permit term or condition. 
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(b) The source must provide contemporaneous written 
notice to the department and the administrator 
of the United States environmental protection 
agency of each such change, except for changes 
that qualify as insignificant under the 
provisions of subdivision c of subsection 4. 
Such written notice shall describe each such 
change, including the date, any change in 
emissions, contaminants emitted, and any 
applicable requirement that would apply as a 
result of the change. 

(c) The permittee shall keep a record describing 
changes made at the source that result in 
emissions of a regulated air contaminant subject 
to an applicable requirement, but not otherwise 
regulated under the permit, and the emissions 
resulting from those changes. 

(d) The changes are not subject to any requirements 
under title IV of the Federal Clean Air Act. 

(e) The changes are not modifications under chapters 
33-15-12, 33-15-13, and 33-15-15 or any 
provision of title I of the Federal Clean Air 
Act. 

(f) A permit to construct under section 33-15-14-02 
has been issued, if required. 

The permit shield described in subdivision f of 
subsection 5 shall not apply to any change made 
pursuant to this paragraph. · 

c. Permit renewal and expiration. 

(1) Permits being renewed are subject to the same 
procedural requirements, including those for public 
participation, affected state and the United States 
environmental protection agency review, that apply to 
initial permit issuance; and 

(2) Permit expiration terminates the source's right to 
operate unless a timely and complete renewal 
application has been submitted consistent with 
subdivision b of subsection 6 and subparagraph c of 
paragraph 1 of subdivision a of subsection 4. 

d. Administrative permit amendments. 

(1) An "administrative permit amendment" is a permit 
revision that: 
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(a) Corrects typographical errors; 

(b) Identifies a change in the name, address, or 
phone number of any person identified in the 
permit, or provides a similar minor 
administrative change at the source; 

(c) Requires more frequent monitoring or reporting 
by the permittee; 

(d) Allows for a change in ownership or operational 
control of a source where the department 
determines that no other change in the permit is 
necessary, provided that a written agreement 
containing a specific date for transfer of 
permit responsibility, coverage, and liability 
between the current and new permittee has been 
submitted to the department; 

(e) Incorporates into the title V permit the 
requirements from a permit to construct, 
provided that the permit to construct review 
procedure is substantially equivalent to the 
requirements of subsections 6 and 7 that would 
be applicable to the change if it were subject 
to review as a permit modification, and 
compliance requirements substantially equivalent 
to those contained in subsection 5; or 

(f) Incorporates any other type of change which the 
administrator of the United States environmental 
protection agency has approved as being an 
administrative permit amendment as part of the 
approved title V operating permit program. 

(2) Administrative permit amendments for purposes of the 
acid rain portion of the permit shall be governed by 
regulations promulgated under title IV of the Federal 
Clean Air Act. 

(3) Administrative permit amendment procedures. An 
administrative permit amendment may be made by the 
department consistent with the following: 

(a) The department shall take no more than sixty 
days from receipt of a request for an 
administrative permit amendment to take final 
action on such request, and may incorporate such 
changes without providing notice to the public 
or affected states provided that it designates 
any such permit revisions as having been made 
pursuant to this subdivision. 
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(b) 

(c) 

The department shall submit a copy of the 
revised permit to the administrator of the 
United States environmental protection agency. 

The source may implement the changes addressed 
in the request for an administrative amendment 
immediately upon submittal of the request 
provided a permit to construct under section 
33-15-14-02 has been issued, if required. 

(4) The department may, upon taking final action granting 
a request for an administrative permit amendment, 
allow coverage by the permit shield in subdivision f 
of subsection 5 for administrative permit amendments 
made pursuant to subparagraph e of paragraph 1 of 
subdivision d which meet the relevant requirements of 
subsections 5, 6, and 7 for significant permit 
modifications. 

e. Permit modification. A permit modification is any 
revision to a title V permit that cannot be accomplished 
under the provisions for administrative permit amendments 
under subdivision d of this subsection. A permit 
modification for purposes of the acid rain portion of the 
permit shall be governed by regulations promulgated under 
title IV of the Federal Clean Air Act. 

(1) Minor permit modification procedures. 

(a) Criteria. 

[1] Minor permit modification procedures may be 
used only for those permit modifications 
that: 

[a] Do not violate any applicable 
requirement; 

[b] Do not involve significant changes to 
existing monitoring, reporting, or 
recordkeeping requirements in the 
permit; 

[c] Do not require or change a 
case-by-case determination of an 
emission limitation or other standard, 
or a source-specific determination for 
temporary sources of ambient impacts, 
or a visibility or increment 
analysis; 

[d] Do not seek to establish or change a 
permit term or condition for which 
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there is no corresponding underlying 
applicable requirement and that the 
source has assumed to avoid an 
applicable requirement to which the 
source would otherwise be subject. 
Such terms and conditions include a 
federally enforceable emissions cap 
assumed to avoid classification as a 
modification under any provision of 
title I of the Federal Clean Air Act; 
and an alternative emissions limit 
approved pursuant to regulations 
promulgated under section 112(i)(S) of 
the Federal Clean Air Act; 

[e] Are not modifications under chapters 
33-15-12, 33-15-13, and 33-15-15 or 
any prov1s1on of title I of the 
Federal Clean Air Act; and 

[f] Are not required to be processed as a 
significant modification. 

[2] Notwithstanding item 1 of this subparagraph 
and subparagraph a of paragraph 2 of 
subdivision e, minor permit modification 
procedures may be used for permit 
modifications involving the use of economic 
incentives, marketable permits, emissions 
trading, and other similar approaches, to 
the extent that such minor permit 
modification procedures are explicitly 
provided for in the state implementation 
plan, tRts---aPite+e or in applicable 
requirements promulgated by the United 
States environmental protection agency. 

(b) Application. An application requesting the use 
of minor permit modification procedures shall 
meet the requirements of subdivision c of 
subsection 4 and shall include the following: 

[1] A description of the change, the emissions 
resulting from the change, and any new 
applicable requirements that will apply if 
the change occurs; 

[2] The source's suggested draft permit; 

[3] Certification by a responsible official, 
consistent with subdivision d of 
subsection 4, that the proposed 
modification meets the criteria for use of 
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[4] 

minor permit modification procedures and a 
request that such procedures be used; and 

Completed forms for the department to use 
to notify the administrator of the United 
States environmental protection agency and 
affected states as required under 
subsection 7. 

(c) United States environmental protection agency 
and affected state notification. Within five 
working days of receipt of a complete permit 
modification application, the department shall 
notify the administrator of the United States 
environmental protection agency and affected 
states of the requested permit modification. 
The department shall promptly send any notice 
required under paragraph 2 of subdivision b of 
subsection 7 to the administrator of the United 
States environmental protection agency. 

(d) Timetable for issuance. The department may not 
issue a final permit modification until after 
the United States environmental protection 
agency forty-five-day review period or until the 
United States environmental protection agency 
has notified the department that the United 
States environmental protection agency will not 
object to issuance of the permit modification, 
whichever is first, although the department can 
approve the permit modification prior to that 
time. Within ninety days of the department's 
receipt of an application under minor permit 
modification procedures or fifteen days after 
the end of the administrator's forty-five-day 
review period under subdivision c of 
subsection 7, whichever is later, the department 
shall: 

[1] Issue the permit modification as proposed; 

[2] Deny the permit modification application; 

[3] Determine that the requested modification 
does not meet the minor permit modification 
criteria and should be reviewed under the 
significant modification procedures; or 

[4] Revise the draft permit modification and 
transmit to the administrator the new 
proposed permit modification as required by 
subdivision a of subsection 7. 
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(e) Source's ability to make change. A source may 
make the change proposed in its minor permit 
modification application only after it files 
such application and the department approves the 
change in writing. If the department allows the 
source to make the proposed change prior to 
taking action specified in items 1, 2, and 3 of 
subparagraph d, the source must comply with both 
the applicable requirements governing the change 
and the proposed permit terms and conditions. 
During this time period, the source need not 
comply with the existing permit terms and 
conditions it seeks to modify. However, if the 
source fails to comply with its proposed permit 
terms and conditions during this time period, 
the existing permit terms and conditions it 
seeks to modify may be enforced against it. 

(f) The permit shield under subdivision f of 
subsection 5 shall not extend to minor permit 
modifications. 

(2) Group processing of minor permit modifications. 
Consistent with this paragraph, the department may 
modify the procedure outlined in paragraph 1 to 
process groups of a source's applications for certain 
modifications eligible for minor permit modification 
processing. 

(a) Criteria. Group processing of modifications may 
be used only for those permit modifications: 

[1] That meet the criteria for minor permit 
modification procedures under item 1 of 
subparagraph a of paragraph 1 of 
subdivision e; and 

[2] That collectively are below the threshold 
level which is ten percent of the emissions 
allowed by the permit for the emissions 
unit for which the change is requested, 
twenty percent of the applicable definition 
of major source in subsection 1, or five 
tons [4.54 metric tons] per year·, whichever 
is least. 

(b) Application. An application requesting the use 
of group processing procedures shall meet the 
requirements of subdivision c of subsection 4 
and shall include the following: 

[1] A description of the change, the emissions 
resulting from the change, and any new 
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applicable requirements that will apply if 
the change occurs. 

[2] The source's suggested draft permit. 

[3] Certification by a responsible official, 
consistent with subdivision d of 
subsection 4, that the proposed 
modification meets the criteria for use of 
group processing procedures and a request 
that such procedures be used. 

[4] A list of the source's other pending 
applications awaiting group processing, and 
a determination of whether the requested 
modification, aggregated with these other 
applications, equals or exceeds the 
threshold set under item 2 of 
subparagraph a of paragraph 2 of 
subdivision e. 

[5] Certification, consistent with 
subdivision d of subsection 4, that the 
source has notified the United States 
environmental protection agency of the 
proposed modification. Such notification 
need only contain a brief description of 
the requested modification. 

[6] Completed forms for the department to use 
to notify the administrator of the United 
States environmental protection agency and 
affected states as required under 
subsection 7. 

(c) United States environmental protection agency 
and affected state notification. On a quarterly 
basis or within five business days of receipt of 
an application demonstrating that the aggregate 
of a source's pending applications equals or 
exceeds the threshold level set under item 2 of 
subparagraph a of paragraph 2 of subdivision e, 
whichever is earlier, the department shall meet 
its obligation under paragraph 1 of 
subdivision a of subsection 7 and paragraph 1 of 
subdivision b of subsection 7 to notify the 
administrator of the United States environmental 
protection agency and affected states of the 
requested permit modifications. The department 
shall send any notice required under paragraph 2 
of subdivision b of subsection 7 to the 
administrator of the United States environmental 
protection agency. 
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(d) Timetable for issuance. The provisions of 
subparagraph d of paragraph 1 of subdivision e 
shall apply to modifications eligible for group 
processing, except that the department shall 
take one of the actions specified in items 1 
through 4 of subparagraph d of paragraph 1 of 
subdivision e within one hundred eighty days of 
receipt of the application or fifteen days after 
the end of the administrator's forty-five-day 
review period under subdivision c of 
subsection 7, whichever is later. 

(e) Source's ability to make change. The provisions 
of subparagraph e of paragraph 1 apply to 
modifications eligible for group processing. 

(f) The permit shield under subdivision f of 
subsection 5 shall not extend to group 
processing of minor permit modifications. 

{3) Significant modification procedures. 

(a) Criteria. Significant modification procedures 
shall be used for applications requesting permit 
modifications that do not qualify as minor 
permit modifications or as administrative 
amendments. Every significant change in 
existing monitoring permit terms or conditions 
and every relaxation of reporting or 
recordkeeping permit terms or conditions shall 
be considered significant. Nothing herein shall 
be construed to preclude the permittee from 
making changes consistent with this subsection 
that would render existing permit compliance 
terms and conditions irrelevant. 

(b) Significant permit modifications shall meet all 
requirements of this section, including those 
for applications, public participation, review 
by affected states, and review by the United 
States environmental protection agency, as they 
apply to permit issuance and permit renewal. 
The department shall complete review of 
significant permit modifications within nine 
months after receipt of a complete application. 

f. Reopening for cause. 

(1) Each issued permit shall include prov1s1ons 
specifying the conditions under which the permit will 
be reopened prior to the expiration of the permit. A 
permit shall be reopened and revised under any of the 
following circumstances: 
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(a) Additional applicable requirements under the 
Federal Clean Air Act become applicable to a 
major title V source with a remaining permit 
term of three or more years. Such a reopening 
shall be completed not later than eighteen 
months after promulgation of the applicable 
requirement. No such reopening is required if 
the effective date of the requirement is later 
than the date on which the permit is due to 
expire, unless the original permit or any of its 
terms and conditions has been extended. 

(b) Additional requirements, including excess 
emissions requirements, become applicable to an 
affected source under title IV of the Federal 
Clean Air Act or the regulations promulgated 
thereunder. Upon approval by the administrator 
of the United States environmental protection 
agency, excess emissions offset plans shall be 
deemed to be incorporated into the permit. 

(c) The department or the United States 
environmental protection agency determines that 
the permit contains a material mistake or that 
inaccurate statements were made in establishing 
the emissions standards or other terms or 
conditions of the permit. 

(d) The administrator of the United States 
environmental protection agency or the 
department determines that the permit must be 
revised or revoked to assure compliance with the 
applicable requirements. 

(2) Proceedings to reopen and issue a permit shall follow 
the same procedures as apply to initial permit 
issuance and shall affect only those parts of the 
permit for which cause to reopen exists. Such 
reopening shall be made as expeditiously as 
practicable. 

(3) Reopenings under paragraph 1 shall not be initiated 
before a notice of such intent is provided to the 
title V source by the department at least thirty days 
in advance of the date that the permit is to be 
reopened, except that the department may provide a 
shorter time period in the case of an emergency. 

g. Reopenings for cause by the United States environmental 
protection agency. 

(1) If the administrator of the United States 
environmental protection agency finds that cause 
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(2) 

(3) 

(4) 

exists to terminate, modify, or revoke and reissue a 
permit pursuant to subdivision f, within ninety days 
after receipt of such notification, the department 
shall forward to the United States environmental 
protection agency a proposed determination of 
termination, modification, or revocation and 
re i ssuance, as appropriate. 

The administrator of the United States environmental 
protection agency will review the proposed 
determination from the department within ninety days 
of receipt. 

The department shall have ninety days from receipt of 
the United States environmental protection agency 
objection to resolve any objection that the United 
States environmental protection agency makes and to 
terminate, modify, or revoke and reissue the permit 
in accordance with the administrator's objection. 

If the department fails to submit a proposed 
determination or fails to resolve any objection, the 
administrator of the United States environmental 
protection agency will terminate, modify, or revoke 
and reissue the permit after taking the following 
actions: 

(a) Providing at least thirty days• notice to the 
permittee in writing of the reasons for any such 
action. 

(b) Providing the permittee an opportunity for 
comment on the administrator's proposed action 
and an opportunity for a hearing. 

h. Public participation. Except for modifications qualifying 
for minor permit modification procedures, all permit 
proceedings, including initial permit issuance, 
significant modifications, and renewals, shall be subject 
to procedures for public notice including offering an 
opportunity for public comment and a hearing on the draft 
permit. These procedures shall include the following: 

(1) Notice shall be given by publication in a newspaper 
of general circulation in the area where the source 
is located or in a state publication designed to give 
general public notice; to persons on a mailing list 
developed by the department, including those who 
request in writing to be on the list; and by other 
means if necessary to assure adequate notice to the 
affected public; 

2/96 160 



(2) The notice shall identify the affected facility; the 
name and address of the permittee; the name and 
address of the department; the activity or activities 
involved in the permit action; the emissions change 
involved in any permit modification; the name, 
address, and telephone number of a person from whom 
interested persons may obtain additional information, 
including copies of the permit draft, the 
application, all relevant supporting materials, and 
all other materials available to the department that 
are relevant to the permit decision; a brief 
description of the comment procedures required by 
this subsection; and the time and place of any 
hearing that may be held, including a statement of 
procedures to request a hearing, unless a hearing has 
already been scheduled; 

(3) The department shall provide such notice and 
opportunity for participation by affected states as 
is provided for by subsection 7; 

(4) The department shall provide at least thirty days for 
public comment and shall give notice of any public 
hearing at least thirty days in advance of the 
hearing; and 

(5) The department shall keep a record of the commenters 
and also of the issues raised during the public 
participation process. These records shall be 
available to the public. 

7. Permit review by the United States environmental protection 
agency and affected states. 

a. Transmission of information to the administrator. 

(1) The department shall provide a copy of each permit 
application including any application for a permit 
modification (including the compliance plan), to the 
administrator of the United States environmental 
protection agency except that the applicant shall 
provide such information directly to the 
administrator of the United States environmental 
protection agency when directed to do so by the 
department. The department shall provide a copy of 
each proposed permit and each final title V permit to 
operate to the administrator of the United States 
environmental protection agency. To the extent 
practicable, the preceding information shall be 
provided in computer-readable format compatible with 
the United States environmental protection agency 1 s 
national data base management system. 
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(2) 

(3) 

The department may waive the requirements of 
paragraph 1 and paragraph 1 of subdivision b for any 
category of sources (including any class, type, or 
size within such category) other than major sources 
upon approval by the administrator of the United 
States environmental protection agency. 

The department shall keep these records for at least 
five years. 

b. Review by affected states. 

(1) The department shall give notice of each draft permit 
to any affected state on or before the time that the 
notice to the public under subdivision h of 
subsection 6 is given, except to the extent 
paragraphs 1 and 2 of subdivision e of subsection 6 
requires the timing of the notice to be different. 

(2) As part of the submittal of the proposed permit to 
the administrator of the United States environmental 
protection agency (or as soon as possible after the 
submittal for minor permit modification procedures 
allowed under paragraphs 1 and 2 of subdivision e of 
subsection 6) the department shall notify the 
administrator of the United States environmental 
protection agency and any affected state in writing 
of any refusal by the department to accept all 
recommendations for the proposed permit that the 
affected state submitted during the public or 
affected state review period. The notice shall 
include the department's reasons for not accepting 
any such recommendation. The department is not 
required to accept recommendations that are not based 
on applicable requirements or the requirements of 
this section. 

c. United States environmental protection agency objection: 
No permit for which an application must be transmitted to 
the administrator of the United States environmental 
protection agency under subdivision a shall be issued if 
the administrator of the United States environmental 
protection agency objects to its issuance in writing 
within forty-five days of receipt of the proposed permit 
and all necessary supporting information. 

d. Public petitions to the administrator of the United States 
environmental protection agency. If the administrator of 
the United States environmental protection agency does not 
object in writing under subdivision c, any person may 
petition the administrator of the United States 
environmental protection agency within sixty days after 
the expiration of the administrator's forty-five-day 
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review period to make such objection. Any such petition 
shall be based only on objections to the permit that were 
raised with reasonable specificity during the public 
comment period provided for in subdivision h of 
subsection 6, unless the petitioner demonstrates that it 
was impracticable to raise such objections within such 
period, or unless the grounds for such objection arose 
after such period. If the administrator of the United 
States environmental protection agency objects to the 
permit as a result of a petition filed under this 
subdivision, the department shall not issue the permit 
until the United States environmental protection agency 1 s 
objection has been resolved, except that a petition for 
review does not stay the effectiveness of a permit or its 
requirements if the permit was issued after the end of the 
forty-five-day review period and prior to the United 
States environmental protection agency objection. If the 
department has issued a permit prior to receipt of the 
United States environmental protection agency objection 
under this subdivision, the department may thereafter 
issue only a revised permit that satisfies the United 
States environmental protection agencyls objection. In 
any case, the source will not be in violation of the 
requirement to have submitted a timely and complete 
application. 

e. Prohibition on default issuance. The department shall 
issue no title V permit to operate, including a permit 
renewal or modification, until affected states and the 
United States environmental protection agency have had an 
opportunity to review the proposed permit as required 
under this subsection. 

8. [Reserved] 

9. Enforcement. 

The department may suspend, revoke, or terminate a permit for 
violations of this article, violation of any permit condition 
or for failure to respond to a notice of violation or any 
order issued pursuant to this article. A permit to operate 
which has been revoked or terminated pursuant to this article 
must be surrendered forthwith to the department. No person 
may operate or cause the operation of a source if the 
department denies, terminates, revokes, or suspends a permit 
to operate. 

History: Effective March 1, 1994; amended effective December 1, 1994; 
August 1, 1995; January 1, 1996. 
General Authority: NDCC 23-25-03, 23-25-04, 23-25-04.1 
Law Implemented: NDCC 23-25-03, 23-25-04, 23-25-04.1, 23-25-10 
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CHAPTER 33-15-17 

33-15-17-91. General prov;s;ons - Appl;cab;l;ty and des;gnat;on 
of affected fac;l;t;es. 

1. The provisions of this chapter apply to the owner or operator 
of any source of fugitive emissions whatsoever. 

2. No person shall cause or permit fugitive emissions from any 
source whatsoever, including;-8~t-Aet-ttffittee-te; a building, 
its appurtenances, or a road, to be used, constructed, 
altered, repaired~ or demolished; or activities such as 
loading, unloading, storing, handling, or transporting of 
materials without taking reasonable precautions to prevent 
such emissions which: may cause injury, detriment, nuisance, 
or annoyance to any person or to the public or which endangers 
the comfort, repose, health, or safety of any such person or 
public or which causes injury or damage to business or 
property. 

History: Amended effective January 1, 1996. 
General Authority: NDCC 23-25-03, 28-32-02 
law Implemented: NDCC 23-25-03 

33-15-17-92. Restriction of fugitive particulate emissions. No 
person shall emit or cause to be emitted into the ambient air from any 
source of fugitive emissions as specified in section 33-15-17-02 any 
particulate matter which: 

1. €a~ses--the--~Pe~A8-level-eeAeeAtPatteAs-at-~etAts-seleetee-8y 
the-ee~aPtffieAt-at-eP-8eyeA8-the-~Pe~ePty-ltAe--te--eMeeee--twe 
A~A8Pe8-fePty--ffitePe~Paffis-~eP-e~8te-ffieteP;-et~At-Ae~P-avePa~e; 
a8eve-wtA8-eeAeeAtPatteAs~--Saffi~tes-shall-8e-e8tatAe8-8y-~stA~ 
a--At~A-vet~ffie-atP-Saffi~teP-eP-etheP-e~~tvaleAt-ffietAee-~stAg-aA 
et~At-he~P-saffi~ttA~-tAtePval~ [Reserved] 

2. Exceed the ambient air quality standards of chapter 33-15-02 
at or beyond the property line of the source. 

3. Exceed the prevention of significant deterioration of air 
quality increments of chapter 33-15-15 at or beyond the 
property line of the source for sources subject to chapter 
33-15-15. 

4. Exceed the restrictions on the emission of visible air 
contaminants of chapter 33-15-03, at or beyond the property 
line of the source. 

5. Agricultural activities related to the normal operations of a 
farm shall be exempt from the requirements of this section. 
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However~ agricultural practices such as tilling of land~ 
application of fertilizers, and the harvesting of crops shall 
be managed in such a manner as to minimize dust from becoming 
airborne. 

History: Amended effective January 1, 1996. 
General Authority: NDCC 23-25-03~ 28-32-02 
Law Implemented: NDCC 23-25-03 
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CHAPTER 33-15-22 

33-15-22-91. Scope. The subparts and appendices of title 48t 
Code of Federal Regulationst part 63t as they exist on J~ty May 1, ±994 
1995t which are listed in section 33-15-22-83 are incorporated into this 
chapter by reference. Any changes to the emission standard are listed 
below the title of the standard. 

History: Effective December 1t 1994; amended effective August 1t 1995i 
January 1t 1996. 
General Authority: NDCC 23-25-83 
Law Implemented: NDCC 23-25-83 

33-15-22-93. Emission standards. 

Subpart A - General provisions. 

Subpart B - Requirements for control technology determinations for major 
sources in accordance with Clean Air Act sections 112(g) and 112(j). 

Subpart C - List of hazardous air pollutantst petitions process, lesser 
quantity designationst source category list. [Reserved] 

Subpart D - Regulations governing compliance extensions for early 
reductions of hazardous air pollutants. 

Subpart F - National emission standards for organic hazardous air 
pollutants from the synthetic organic chemical manufacturing industry. 

Subpart G - National emission standards for organic hazardous air 
pollutants from synthetic organic chemical manufacturing industry for 
process ventst storage vesselst transfer operations, and wastewater. 

Subpart H - National emission standards for organic hazardous air 
pollutants for equipment leaks. 

Subpart I - National emission standards for organic hazardous air 
pollutants for certain processes subject to the negotiated regulation 
for equipment leaks. 

Subpart L - National emission standards for coke oven batteries. 

Appendix A to subpart L - Operating coke oven batteries as of April 1t 
1992. 

Subpart M - National perchloroethylene air emission standards for 
drycleaning facilities. 
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Subpart N - National emission standards for chromium emissions from hard 
and decorative chromium electroplating and chromium anodizing tanks. 

Subpart 0 - Ethylene oxide emissions standards for sterilization 
facilities. 

Subpart Q - National emission standards for hazardous air pollutants for 
industrial process cooling towers. 

Subpart R - National emission standards for gasoline distribution 
facilities (bulk gasoline terminals and pipeline breakout stations). 

Subpart T - National emission standards for halogenated solvent 
cleaning. 

Subpart EE - National emission standards for magnetic tape manufacturing 
operations. 

Appendix A to part 63 - Test methods. 

Appendix B to part 63 - Sources defined for early reduction provisions 
authority: 42 U.S.C. 7401 et seq. 

History: Effective December 1, 1994; amended effective August 1, 1995i 
January 1, 1996. 
General Authority: NDCC 23-25-03 
Law Implemented: NDCC 23-25-03 
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FEBRUARY 1996 

CHAPTER 33-96-93 

33-96-93-92. Insanitary condition. Each health officer shall 
i nvestigate whenever and wherever the officer has reason to suspect that 
any insanitary condition dangerous to public health exists within the 
officer •s jurisdiction, and if such insanitary condition is found to 
exist, the officer shall order its removal within a specified time by a 
written notice served on the owner or agent of the property whereon such 
insanitary condition exists. If the owner or agent shall fail to remove 
or remedy such insanitary condition within the time specified in such 
written notice, the health officer shall bring the matter to the 
attention of the county attorney and, if necessary, file a complaint 
against such owner or agent for maintaining an insanitary condition 
dangerous to public health and in violation of the laws of the state and 
regulations of the state department of health aAa--eeAseltaatea 
laeePatePtes. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-07-06 

33-96-93-93. School may be closed. Whenever, in the judgment of 
the state department of health aAa-eeAseltaatea-laeePatePtes or of any 
county or city health officer, it is advisable to close the schools 
because of the prevalence of any contagious or infectious disease or 
diseases, the health officer shall serve written notice upon the board 
of school directors or the responsible officials of any private, 
parochial, public, or Sunday school in the same district in which such 
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disease or diseases prevail, directing them to close all schools 
immediately nor shall any such schools be reopened until ordered by the 
proper health official. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 23-01-03 
Law Implemented: NDCC 23-01-03 

33-06-03-04. Disclosure of records. Information contained in 
disease control records and held by the state department of health aAa 
eeAsel~aatea---ta8ePateP~es 1s strictly confidential information. 
Information contained in disease control records ffi~st--~Aet~ae includes 
all information, records of interviews, written reports, statements, 
notes, memoranda, or other data procured by the department in connection 
with disease control, or carried on by the department jointly with other 
persons, agencies, or organizations, or procured by such other persons, 
agencies, or organizations, for the purpose of disease control or for 
such purposes of reducing the morbidity or mortality from any cause or 
condition of health. 

No officer or employee of the state department of health aAa 
eeAset~aatea-ta8ePateP~es may be examined in any judicial, executive, 
legislative, or other proceeding regarding the existence or content of 
any individual •s report retained by the department for disease control. 
The information may not be released, shared with any agency or 
institution, or made public, upon subpoena, search warrant, discovery 
proceedings, or otherwise, except that: 

1. Retease--ffiay--8e--ffiaae--ef--ffiea~eat Medical or epidemiologic 
information may be released for statistical purposes in a 
manner such that no individual person can be identified. 

2. Retease--ffiay--8e--ffiaae--ef--ffiea~eat Medical or epidemiologic 
information may be released to medical personnel to the extent 
necessary to protect the health or life of any individual. 

3. Release Medical or epidemiologic information may be ffiaae 
released to the ~at~eAt 1 s person to whom the record pertains, 
that person•s attending physician, or tRe--atteAa~A§ 
~Rys~e~aAls their legal or designated agent or guardian, 
provided no other person is identified. The department may 
require a signed consent from the patient prior to such 
release. 

4. Disease control records other than those relating to human 
immunodeficiency virus infection may be released to a person 
engaged in a bona fide research project concerning medical, 
psychological, or sociological issues provided all of the 
following conditions are met: 

a. The research project must be sponsored by a public or 
private college or university; a governmental entity; a 
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nonprofit medical, sociological, or psychological 
association; or the pharmaceutical industry. 

b. Identifying information may not appear in any report, 
summation, thesis, or other document arising out of the 
research project. 

c. Identifying information may not be provided to a person 
engaged in a bona fide research project until that person 
has submitted a written proposal explaining and justifying 
the need to examine such information which is satisfactory 
to the state health officer. 

d. All documents received by the researcher and all documents 
conta-ining i dent ifyi ng information made by or on beha 1 f of 
the researcher, by whatever means, including hard copies, 
typewritten or handwritten copies, photocopies, 
facsimiles, and electronic or electromagnetic recording or 
imaging, must be returned to the department on or before a 
date which shall be set by the state health officer. 

e. The researcher shall submit a written plan explaining how 
all identifying information in the researcher•s possession 
will be kept secure, to the satisfaction of the state 
health officer, who shall obtain written assurance that 
the plan will be implemented. 

f. The researcher shall agree to provide the state health 
officer a copy of any report, summation, thesis, or other 
document arising out of the research project for 
departmental review of compliance with this section before 
providing it to the publisher. 

g. The researcher shall consent in writing to the use and 
reproduction of the document by the department. 

h. The researcher shall agree in writing to pay all costs of 
the state health officer or the department incurred in 
providing copy or search services to the researcher. 

5. Release may be made as otherwise provided by statute. 

6. For purposes of this section: 

a. "Disease" includes physical, genetic, or environmental 
conditions, psychological or mental conditions, and 
addictions. 

b. "Identifying information" includes any information which, 
alone or in conjunction with information available to the 
public, could identify a particular person as having or 
potentially having been exposed to a disease, having or 
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potentially having a disease, or having or potentially 
having a predisposition for disease. 

History: Effective April 1, 1990; amended effective February 1, 1996. 
General Authority: NDCC 23-01-03, 23-07-01.2 
Law Implemented: NDCC 23-01-15, 23-07-02.2, 23-07-20.1 
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TITLE 51 

Milk Marketing Board 

173 2/96 



2/96 174 



DECEMBER 1995 

CHAPTER 51-83-82 

51-93-82-81. Authority, savings, and scope. 

1. The provisions and prices contained in this siaetltlaiteA 
marketing plan are promulgated pursuant to authority delegated 
to the North Dakota milk siaetltlaiteA marketing board as set 
forth in North Dakota Century Code section 4-18.1-07. 

2. If any provision of this siaetltlaiteA marketing plan is 
hereafter ruled to be illegal or invalid by any tribunal of 
superior jurisdiction, such ruling shall not affect the 
balance of this plan as a whole or any part thereof which can 
be given effect without the provision so ruled to be invalid 
or illegal. 

3. Any persons subject to this siaetltlaiteA marketing plan must 
be considered in violation hereof if he or it engages in such 
violation, directly or indirectly, or through an agent, 
employee, trust, subsidiary, or affiliated company or 
corporation. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-82-82. Terminology. Names of products and finished product 
test specifications set forth herein are classifications for price 
purposes under the Milk SiaetltlaiteA Marketing Act only and are not 
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intended to interfere with or supersede applicable labeling, packaging, 
weights and measures, and sanitation laws and regulations. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-83, 4-18.1-87, 4-18.1-28, 28-32-83.1(3) 
Law Implemented: NDCC 4-18.1-87 

51-83-82-83. Contract termination. Any existing institutional 
contracts must be renegotiated in compliance with the prices ordered 
herein within ninety days after the effective date of this staetltlaiteA 
marketing plan or on the new bid date, whichever is sooner. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-83, 4-18.1-87, 4-18.1-28, 28-32-83.1(3) 
Law Implemented: NDCC 4-18.1-87 

51-83-82-84. Prices to public institutions. Bid prices for milk 
products and shake and soft serve sold to state institutions in market 
area number 1 must not be below the minimum or above the maximum 
wholesale prices as stated herein by this staetltlaiteA marketing plan. 

History: Amended effective April 14, 1988; November 1, 1988; 
November 1, 1983; August 1, 1995. 
General Authority: NDCC 4-18.1-83, 4-18.1-87, 4-18.1-28, 28-32-83.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-88. Hauling rates from farm to plant. Any substantial 
or significant increase or raising of rates charged to dairy farmers for 
hauling their milk from farm to plant after the effective date of this 
staetltlaiteA marketing plan and without good cause shown may be 
considered to be dilution of the prices paid said dairy farmers for 
their raw milk and subject to investigation by the board to determine if 
there is a violation of this staetltlaiteA marketing plan. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-83, 4-18.1-87, 4-18.1-28, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-87 

51-83-82-89. Products not specified. Any unassigned quantity of 
new products hereafter marketed but not specifically priced ·under this 
plan shall be assigned a price which will be the logical multiple or 
fraction of the nearest quantity of product to which a specific price 
has been fixed by this staetltlaiteA marketing plan, until a specific 
price is ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the industry. This 
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board must be given thirty days' written notice prior to the 
introduction of a new product in the market area. 

History: Amended effective August 1. 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-13. Price filings on frozen dairy products. On or 
before February 1, 1992, all dealers in all market areas shall file the 
uniform wholesale price at which ice cream, frozen malt ice cream (frost 
malt ice cream), flavored ice cream, fruit ice cream, nut 1ce cream, 
french ice cream, ice milk, fruit sherbet, fruit sherbines, and the mix 
from which any such product is made, will be sold by each dealer to 
retailers within the market area. New prices and amended prices must be 
filed at the office of the North Dakota milk staetftlaiteA marketing 
board at Bismarck, North Dakota, at least ten days in advance of the 
effective date of any new price or amended price together with the date 
on which such filing becomes effective. Placing a price schedule in the 
mail shall constitute a filing. 

Any dealer may meet competition without delay in connection with 
the sale of any such frozen dairy product provided such dealer shall 
file an amended price specifically stating that such amended price is 
for the purpose of meeting lawful competition before actually meeting 
such competition. A dealer desiring to meet the lower prices of a 
competitor may do so in such portions of the marketing area as are 
specified in such dealer's amended price filing for the purpose of 
meeting competition. The wholesale prices filed by a processor for the 
marketing area shall automatically be applicable to sales by 
distributors of that processor's products within such area unless said 
distributors file their own schedule of prices. 

All price filings must be available at the office of the milk 
board for inspection and copying and may be disclosed by the board upon 
the written request of any person. 

History: Amended effective November 1, 1980; July 1, 1981; November 1, 
1983; April 1, 1984; August 1, 1987; June 1, 1990; February 1, 1992~ 
August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-15. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-02-06, for each hundredweight price change to dairy 
farmers for raw milk or an increase or decrease of $.001 in the federal 
market order number 68 butterfat differential based on $.053, the 
following factors will be used in determining adjustments in the class I 
wholesale and retail prices. If the first of the month falls on a 
Monday, Tuesday, or Wednesday, minimum wholesale and retail prices go in 
effect that Monday. If the first of the month fal l s on a Thursday, 
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Friday, Saturday, or Sunday, minimum wholesale and retail prices go in 
effect the following Monday. 

Item 
Whole Milk 1/2 Gallon 
2 % Milk 
1 % Milk 
Skim Milk 
Buttermilk 
Whole Chocolate 
2 % Chocolate 
1 % Chocolate 
Skim Chocolate 

Hundredweight Factor 
$.0098900 

.8899130 

.8899138 

.0099245 

.0099245 

.0894645 

.8094875 

.0094875 

.8094990 

B.F. Factor 
$(.0001075) 

(.8886465) 
( .8818775) 
(.0012945) 
(.0012945) 
(.0001029) 
(.8006188) 
( .0010313) 
(.8012390) 

All price adjustments at the retail level should be made to the nearest 
one cent per unit: wholesale to the nearest $.081 per unit. Wholesale 
and retail price increases or decreases shall be adjusted for volume 
discounts. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this siae~t~!ai~eR 
marketing plan. 

History: Amended effective August 1, 1983; June 26, 1989; June 1, 1990; 
February 1, 1992; August 1, 1993; August 1, 1994; August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-82-17. Emergency. This marketing plan is declared to be an 
emergency pursuant to North Dakota Century Code section 28-32-02. The 
reason for said emergency is to permit the orderly marketing of milk and 
milk products. 

History: Effective August 1, 1995. 
General Authority: NDCC 4-18.1-83, 4-18.1-07, 4-18.1-28, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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51-03-02-18. Effective date. These rules are effective at 
12:01 a.m., August 1, 1995, and all prior marketing plans for market 
area number 1 are hereby repealed. 

History: Effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-06, 4-18.1-07, 4-18.1-20, 
28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 
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CHAPTER 51-93-83 

51-93-93-81. Authority, savings, and scope. 

1. The provisions and prices contained in this staet~tzatteA 
marketing plan are promulgated pursuant to authority delegated 
to the North Dakota milk staet~tzatteA marketing board as set 
forth in North Dakota Century Code section 4-18.1-07. 

2. If any provision of this staet~tzatteA marketing plan is 
hereafter ruled to be illegal or invalid by any tribunal of 
superior jurisdiction, such ruling shall not affect the 
balance of this plan as a whole or any part thereof which can 
be given effect without the provision so ruled to be invalid 
or illegal. 

3. Any person subject to this staet~tzatteA marketing plan shall 
be considered in violation hereof if he or it engages in such 
violation, directly or indirectly, or through an agent, 
employee, trust, subsidiary, or affiliated company or 
corporation. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-83-92. Terminology. Names of products and finished product 
test specifications set forth herein are classifications for price 
purposes under the Milk Sta8t~tlatteA Marketing Act only and are not 
intended to interfere with or supersede applicable label1ng, packaging, 
weights and measures, and sanitation laws and regulations. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-83-83-83. Contract termination. Any existing institutional 
contracts must be renegotiated in compliance with the prices ordered 
herein within ninety days after the effective date of this staet~tzatteA 
marketing plan or on the new bid date, whichever is sooner. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-83-93-94. Prices to public institutions. Bid prices for milk 
products and shake and soft serve sold to state institutions in market 
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areas numbers 2, 5, 7, and 8 must not be below the minimum wholesale 
prices as stated herein by this staBtttlatteR marketing plan. 

History: Amended effective April 14, 1980; November 1, 1980; 
November 1, 1983; August 1, 1995. . 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-83-88. Hauling rates from farm to plant. Any substantial 
or significant increase or raising of the rates charged to dairy farmers 
for hauling their milk from farm to plant after the effective date of 
this staBtttlatteR marketing plan and without good cause shown may be 
considered to be dilution of the prices paid said dairy farmers for 
their raw milk and subject to investigation by the board to determine if 
there is a violation of this staBtttlatteR marketing plan. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-83-89. Products not specified. Any unassigned quantity of 
new products hereafter marketed but not specifically priced under this 
plan shall be assigned a price which will be the logical multiple or 
fraction of the nearest quantity or product to which a specific price 
has been fixed by this staBtttlatteR marketing plan until a specific 
price is ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the industry. This 
board must be given thirty days' written notice prior to the 
introduction of a new product in the market area. 

History: Amended effective August 1, 1995. . 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

1. Hauling of milk products must be done with refrigerated truck 
equipment that is owned by the same corporation or owner that 
owns the retail outlet. Refrigerated truck equipment must 
comply with rules and regulations defined by federal and North 
Dakota state agencies. 

2. roducts must at least one hundred 
thousand allons 378541.18 liters er ear from all sources 
per store. person or corporation who owns more than one 
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urchases from all stores to meet one hundred 
378541.18 liters 

3. All orders must be preordered prior to pickup. 

4. No in-store service, i.e., cleaning cases, stamping products, 
etc. 

5. Personnel for store resets will be limited to dairy case 
setting only. 

6. No returns on merchandise, except when the product is found to 
be damaged or defective at time of pickup. 

7. Delivery of the product by processor or distributor due to 
incorrect ordering by customer or special orders, to be 
charged at wholesale price less appropriate volume discount. 

8. 

History: Effective August 1. 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-06, 4-18.1-07, 4-18.1-20, 
28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-83-83-14. Price filings on frozen dairy products. On or 
before February 1, 1992, all dealers in all market areas shall file the 
uniform wholesale price at which ice cream, frozen malt ice cream (frost 
malt ice cream), flavored ice cream, fruit ice cream, nut ice cream, 
french ice cream, ice milk, fruit sherbet, fruit sherbines, and the mix 
from which any such product is made, will be sold by each dealer to 
retailers within the market area. New prices and amended prices must be 
filed at the office of the North Dakota milk staet~t!atteA marketing 
board at Bismarck, North Dakota, at least ten days in advance of the 
effective date of any new price or amended price together with the date 
on which such filing becomes effective. Placing a price schedule in the 
mail shall constitute a filing. 

Any dealer may meet competition without delay in connection with 
the sale of any such frozen dairy product provided such dealer shall 
file an amended price specifically stating that such amended price is 
for the purpose of meeting lawful competition before actually meeting 
such competition. A dealer desiring to meet the lower prices of a 
competitor may do so in such portions of the marketing area as are 
specified in such dealer's amended price filing for the purpose of 
meeting competition. The wholesale prices filed by a processor for the 
marketing area shall automatically be applicable to sales by 
distributors of that processor's products within such area unless said 
distributors file their own schedule of prices. 
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All price filings shall be available at the office of the milk 
board for inspection and copying and may be disclosed by the board upon 
the written request of any person. 

History: Amended effective November 1, 1983; April 1, 1984; August 1, 
1987; June 1, 1990; February 1, 1992; August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-83-83-16. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-03-06, for each hundredweight price change to dairy 
farmers for raw milk or an increase or decrease of $.001 in the federal 
market order number 68 butterfat differential based on $.053, the 
following factors will be used in determining adjustments in the class I 
wholesale and retail prices. If the first of the month falls on a 
Monday, Tuesday, or Wednesday, minimum wholesale and retail prices go in 
effect that Monday. If the first of the month falls on a Thursday, 
Friday, Saturday, or Sunday, minimum wholesale and retail prices go in 
effect the following Monday. 

Item 
Whole Milk 1/2 Gallon 
2 % Milk 
1 %Milk 
Skim Milk 
Buttermilk 
Whole Chocolate 
2 % Chocolate 
1 % Chocolate 
Skim Chocolate 

Hundredweight Factor 
$.0098900 

.0099130 

.0099130 

.0099245 

.0099245 

.0094645 

.0094875 

.0094875 

.0094990 

B.F. Factor 
$( .0001075) 

(.0006465) 
(. 0010775) 
(.0012945) 
(.0012945) 
(.0001029) 
(.0006188) 
(.0010313) 
(.0012390) 

All price adjustments at the retail level should be made to the nearest 
one cent per unit: wholesale to the nearest $.001 per unit. Wholesale 
and retail price increases or decreases shall be adjusted for volume 
discounts. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this staet~tfatteA 
marketing plan. 

History: Amended effective November 1, 1983; June 26, 1989; June 1, 
1990; February 1, 1992; August 1, 1993; August 1, 1994; August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-03-03-18. Emergency. This marketing plan is declared to be an 
emergency pursuant to North Dakota Century Code section 28-32-02. The 
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reason for said emergency is to permit the orderly marketing of milk and 
milk products. 

History: Effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-03-03-19. Effective date. These rules are effective at 
12:01 a.m., August 1. 1995, and all prior marketing plans for market 
areas numbers 2, 5, 7, and 8 are hereby repealed. 

History: Effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-06, 4-18.1-07, 4-18.1-20, 
28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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CHAPTER 51-93-94 

51-93-94-91. Authority, savings, and scope. 

1. The provisions and prices contained in this siae~~~lai~eA 
marketing plan are promulgated pursuant to authority delegated 
to the North Dakota milk siae~~~lai~eA marketing board as set 
forth in North Dakota Century Code section 4-18.1-07. 

2. If any provision of this siae~~~lai~eA marketing plan is 
hereafter ruled to be illegal or invalid by any tribunal of 
superior jurisdiction, such ruling shall not affect the 
balance of this plan as a whole or any part thereof which can 
be given effect without the provision so ruled to be invalid 
or illegal. 

3. Any person subject to this siae~~~lai~eA marketing plan shall 
be considered in violation hereof if he or it engages in such 
violation, directly or indirectly, or through an agent, 
employee, trust, subsidiary, or affiliated company or 
corporation. 

History: Amended effective August 1. 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-94-92. Terminology. Names of products and finished product 
test specifications set forth herein are classifications for price 
purposes under the Milk Siae~~~lai~eA Marketing Act only and are not 
intended to interfere with or supersede applicable labeling, packaging, 
weights and measures, and sanitation laws and regulations. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03 .1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-94-93. Contract termination. Any existing institutional 
contracts must be renegotiated in compliance with the prices ordered 
herein within ninety days after the effective date of this siae~~~lai~eA 
marketing plan or on the new bid date, whichever is sooner. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-94-94. Prices to public institutions. Bid prices for milk 
products and shake and soft serve sold to state institutions in market 
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areas numbers 3, 4, and 6 must not be below the minimum wholesale prices 
as stated herein by this staetltzatteA marketing plan. 

History: Amended effective April 14, 1980; November 1, 1980; 
November 1, 1983; August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-84-98. Hauling rates from farm to plant. Any substantial 
or significant increase or raising of the rates charged to dairy farmers 
for hauling their milk from farm to plant after the effective date of 
this staetltzatteA marketing plan and without good cause shown may be 
considered to be dilution of the prices paid said dairy farmers for 
their raw milk and subject to investigation by the board to determine if 
there is a violation of this staetltzatteA marketing plan. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-93-84-89. Products not specified. Any unassigned quantity of 
new product hereafter marketed but not specifically priced under this 
plan shall be assigned a price which will be the logical multiple or 
fraction of the nearest quantity or product to which a specific price 
has been fixed by this staetltzatteA marketing plan until a specific 
price is ordered by this board as a result of the regular hearing 
procedure and based upon actual cost experience of the industry. This 
board must be given thirty days' written notice prior to the 
introduction of a new product in the market area. 

History: Amended effective August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
law Implemented: NDCC 4-18.1-07 

51-83-84-14. Price filings on frozen dairy products. On or 
before February 1, 1992, all dealers in all market areas shall file the 
uniform wholesale price at which ice cream, frozen malt ice cream (frost 
malt ice cream), flavored ice cream, fruit ice cream, nut ice cream, 
french ice cream, ice milk, fruit sherbet, fruit sherbines, and the mix 
from which any such product is made, will be sold by each dealer to 
retailers within the market area. New prices and amended prfces must be 
filed at the office of the North Dakota milk staetltlatteA marketing 
board at Bismarck, North Dakota, at least ten days in advance of the 
effective date of any new price or amended price together with the date 
on which such filing becomes effective. Placing a price schedule in the 
mail shall constitute a filing. 

Any dealer may meet competition without delay in connection with 
the sale of any such frozen dairy product provided such dealer shall 
file an amended price specifically stating that such amended price is 
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for the purpose of meeting lawful competition before actually meeting 
such competition. A dealer desiring to meet the lower prices of a 
competitor may do so in such portions of the marketing area as are 
specified in such dealer's amended price filing for the purpose of 
meeting competition. The wholesale prices filed by a processor for the 
marketing area shall automatically be applicable to sales by 
distributors of that processor's products within such area unless said 
distributors file their own schedule of prices. 

All price filings must be available at the office of the milk 
board for inspection and copying and may be disclosed by the board upon 
the written request of any person. 

History: Amended effective November 1, 1983; April 1, 1984; August 1, 
1987; June 26, 1989; June 1, 1990; February 1, 1992; August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-93-94-16. Formula to determine changes in the class I 
wholesale and retail prices. Based upon the class I formula as ordered 
in section 51-03-04-06, for each hundredweight price change to dairy 
farmers for raw milk or an increase or decrease of $.001 in the federal 
market order number 68 butterfat differential based on $.053, the 
following factors will be used in determining adjustments in the class I 
wholesale and retail prices. If the first of the month falls on a 
Monday, Tuesday, or Wednesday, minimum wholesale and retail prices go in 
effect that Monday. If the first of the month falls on a Thursday, 
Friday. Saturday, or Sunday, minimum wholesale and retail prices go in 
effect the following Monday. 

Item 
Whole Milk 1/2 Gallon 
2% Milk 
1% Milk 
Skim Milk 
Buttermilk 
Whole Chocolate 
2 % Chocolate 
1 % Chocolate 
Skim Chocolate 

Hundredweight Factor 
$.0098900 

.0099130 

.0099130 

.0099245 

.0099245 

.0094645 

.0094875 

.0094875 

.0094990 

B.F. Factor 
$(.0001075) 

(.0006465) 
(.0010775) 
(.0012945) 
(.0012945) 
(.0001029) 
(.0006188) 
(.0010313) 
(.0012390) 

All price adjustments at the retail level should be made to the nearest 
one cent per unit: wholesale to the nearest $.001· per unit. Wholesale 
and retail price increases or decreases shall be adjusted for volume 
discounts. The foregoing class I formula price changes shall be 
automatically adjusted without further amendment to this staetttzaiteA 
marketing plan. 

History: Amended effective November 1, 1983; June 26, 1989; June 1, 
1990; February 1, 1992; August 1, 1993; August 1, 1994; August 1, 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-07, 4-18.1-20, 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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51-03-04-18. Emergency. This marketing plan is declared to be an 
emergency pursuant to North Dakota Century Code section 28-32-02. The 
reason for said emergency is to permit the orderly marketing of milk and 
milk products. 

History: Effective August 1, 1995. 
General Authority: NOCC 4-18.1-03, 4-18.1-07, 4-18.1-20. 28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 

51-03-04-19. Effective date. These rules are effective at 
12:01 a.m .• August 1. 1995, and all prior marketing plans for market 
areas numbers 3, 4, and 6 are hereby repealed. 

History: Effective August 1. 1995. 
General Authority: NDCC 4-18.1-03, 4-18.1-06, 4-18.1-07, 4-18.1-20, 
28-32-03.1(3) 
Law Implemented: NDCC 4-18.1-07 
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TITLE 54 

Board of Nursing 
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DECEMBER 1995 

CHAPTER 54-82-87 

54-02-07-01.1. Nursing practice - Grounds for discipline. 
Practice inconsistent with acceptable standards of nursing practice by a 
licensee or registrant means behavior that may place a client or other 
person at risk for harm. Inconsistent practice includes incompetence by 
reason of negligence, patterns of behavior indicating the individual is 
unfit to practice nursing, as well as any of the following: 

1. Failure to provide nursing care because of client diagnosis, 
age, sex, race, religion, creed, color, or lifestyle. 

2. Abuse of a client verbally, physically, emotionally, or 
sexually. 

3. Failure to appropriately supervise persons to whom nursing 
functions have been delegated or assigning unqualified persons 
to perform functions of licensed nurses. 

4. Practice of nursing without sufficient knowledge, skills, or 
nursing judgment. 

5. Performance of nursing tasks or functions in a manner 
inconsistent with acceptable nursing standards. 

6. Inaccurate or incomplete documentation or recording, or the 
falsification, alteration, or destruction of client, employee, 
or employer records. 

7. Diversion of supplies, equipment, or drugs for personal use or 
unauthorized use. 
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8. Misuse or betrayal of a trust or confidence. 

9. Exploitation of a client or client's family for financial or 
personal gain. 

H;story: Effective December 1. 1995. 
General Author;ty: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-92-97-92. 
the same meaning as 
except: 

Def;n;t;ons. The terms used in this chapter have 
in North Dakota Century Code chapter 43-12.1. 

1. "Acts or omissions" -that are violations of this chapter or are 
grounds for dicipline. mean patterns of unsafe behavior. 
nursing practice deficits. failure to comply with acceptable 
standards of nursing practice. or grounds for discipline 
identified in chapter 43-12.1 or these rules. 

2. "Client" means an individual or group for whom the nurse is 
providing nursing. 

3. "Denial" means the board's refusal to issue a current license 
or nurse assistant registration upon application. 

4. "Major incident" means an act or omission in violation of 
chapter 43-12.1 or these rules which indicates a licensee's or 
registrant ' s continuing to practice poses a risk of harm to 
the client or another person. 

5. "Minor incident" means an act or omission in violation of 
chapter 43-12.1 or these rules which indicates -a licensee's or 
registrant's continuing to practice does not pose a risk of 
harm to the client or another person. 

2-: 6. "Probation" means issuance of a 
registration marked "encumbered". and 
specific requirements. 

current license or 
identification of 

3-: 7. "Reprimand" means writ ten communication to the 1 i cen see or 
registrant stating the board ' s concerns. and public 
notification of the licensee ' s or registrant's name. address. 
and reason for the reprimand. 

4-: 8. "Revocation" means the wHI=IeiFawal-ey-tl=le board ef withdraws 
the license to practice nursing or nurse assistant 
registration for a specified length of time of no less than 
one year. If no specified length of time is identified by the 
board. revocation is perpetual. 
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5';' 9. nsuspension 11 means the wHI:!I:!elEitA§-ey-tl:!e board ef withholds 
the license to practice nursing or a nurse assistant 
registration for a specified length of time. 

a';'--Fa:tl~Pe-te-~Pev:tEie-A~PstA§-eaPe-eeea~se-ef-Ei:tagAes:ts,-age; 
se~,~paee;-Pel:tg:teA;-ePeeEi;-eP-eeleP':' 

B':'--Ae~s:tAg--a--~at:teAt--vePeally;-~l:!ys:teally;-emet:teAally;-eP 
se~~aHy';' 

e';'--Fa:tl~Pe--te--s~~ePv:tse--~ePseAs--te-wl:!effi-A~PStf!§-f~Aet:teAs 
l:!ave-eeeA-EielegateEi-eP-asst§fltfl§--~A~~al:tf:teEi--~ePseAs--te 
~epfePffi-f~Aet:teAs-ef-l:teeAseEi-A~Pses';' 

Ei':'--tl:!e--~Paet:tee--ef--A~PStA§--w:ttl:!e~t--s~ff:te:teAt-kAewleage, 
sktlls;-eP-A~fStA§-j~Ei§ffieAt':' 

e';'--IAaee~Pate--eP--tAeeffi~lete--Eiee~ffieAtat:teA-eP-PeeePEitA§;-eP 
tl:!e-fals:tf:teatteA;-altePatteA;-eP-EiestP~etteA-ef--~at:teAt; 
effi~leyee;-eP-effi~teyeP-PeeePEiS':' 

f';'--PePfePffitA§--aA--aet--~Pel:!:te:ttea--ey-law-eP-P~le;-atEitA§-eP 
aeetttfl§-aAetAeP-~ePSeA-tA-~epfePffitA§-aA-aet-~PeAtBtteEi-ey 
law-eP-P~le;-eP-fa:tl~Pe-te-~ePfePffi-aA-aet-Pe~~tPeEi-ey-law; 
P~le;-eP-staAEiaPEi-ef-~pefess:teAal-eaFe':' 

§':'--9:tvePt:i-Ag--s~~~l:tes,--e~~t~ffieAt;-eP-EiP~§s-feP-~ePseAal-~se 
eP-~Aa~tl:!ePtleEi-~se';' 

A':'--M:ts~se-eP-eetPayal-ef-a-tP~st-eP-eeAftEieAee';' 

t':'--Sel:teePate--e~~le:ttat:teA--ef-a-~at:teAt-eP-faffitty;-eP-eetl:!; 
feP-ftAaAetal-eP-~ePseAal-gatA':' 

j';'--Fa:tl~Pe--te--ee~ly--w:ttl:!--aeee~taele-staAEiaPEis-ef-A~PStA§ 
~Paet:tee-wl:!:tel:!-~laees-a-~at:teAt-at-Ptsk';' 

k';'--s~s~eAsteA-ef-~peseP:t~t:tve-a~tl:!eP:tty-feP-ea~se';' 

t':'--~se--ef-a-t:tt+e-EieAet:tAg-aavaAeeEi-A~PStA§-~Paet:tee-w:ttl:!e~t 
tl:!e-aEivaAeeEi-Peg:tstePeEi-A~Pse-~Paet:tt:teAeP-tteeAse';' 

History: Effective August 1, 1988; amended effective October 1, 1989; 
March 1, 1992; December 1, 1995. 
General Authority: NDCC 43-12.1-08(13) 
law Implemented: NDCC 43-12.1-14 

54-82-87-83. Complaints. AAy---tAEi:tv:tEi~a+---l:!avtA§--~ePseAat 
kAewteEige-eP-tAfepffiatteA-eeAeePAtA§-aA-attegeEi-v:te+atteA-ef-NePtl:!-9aketa 
€eAt~Py--€eEie--el:!a~teP--43-!2':'!-ffiay-tAtt:tate-tl:!e-Ei:tse:t~l:tAaPy-~peeess-ey 
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ft~tR§-a-wPttteR-Pe~~est-feP-tRvestt§atteR-wtt~-t~e-eeapa~--t~e--Pe~~est 
ffi~St-tRE~~aet 

1~--t~e-f~~~-Raffie;-aaaPess;-aRa-te~e~~eRe-R~ffiBeP-ftf-avat~ae~et-ef 
t~e-eeffi~~atRaRt~ 

2~--tRe--Raffie;--aaapess;--aRa--te~e~ReRe--R~ffiBeP-ftf-kRewRt-ef-tRe 
~teeRsee~ 

A---Pe~~est--feP--tRvestt§atteR- - t~at--aees--Ret--tRe~~ae--tRe--Pe~~tPea 
tRfePffiatteR - sRa~~-Pe~~tPe-a-ffietteR-By-tRe-eeaPa-eefePe-tRvestt§atteR--ts 
eeffiffieReea~ Repealed effective December 1. 1995. 

History: Effeettve-A~§~st-!;-!988~ 
General Authority: N866-43-!2~!-98 
Law Implemented: N866-43 - !2~!-!4 

54-02-07-03. 1. Reporting violations. Protection of the public is 
enhanced by report i ng of incidents that may be violations of North 
Dakota statutes or grounds for disciplinary action by the board. 
Licensees. registrants. or citizens should use the following process to 
report any knowledge of the performance by others of acts or omissions 
that violate North Dakota Century Code chapter 43-12.1 or these rules: 

1. If the act or omission meets the criteria for management of a 
minor incident. the licensee or registrant should be aware of 
and fol l ow the established policy within the practice setting 
for minor incidents. The established policy in the licensee's 
or registrant ' s practice setting should detect patterns of 
unsafe behavior that may be considered minor incidents and 
take corrective action resulting in safe practice. 

a. A minor incident may be handled in the practice setting 
with a corrective action process if all the following 
factors exist: 

(1) Potential risk of harm to others is low; 

(2) There is no pattern of recurrence; 

(3) The licensee or registrant exhibits evidence of 
remediation and adherence to standards of nursing 
pract i ce; and 

(4) The corrective action process results in the licensee 
or registrant possessing the knowledge. - skills. and 
abilities to practice nursing safely. 

b. When a decision is made that the act or omission by a 
l icensee or registrant constitutes a minor violation. a 
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report must be completed according to the practice 
setting•s policy. Such report will be evidence of 
compliance with the requirement to report acts or 
omissions that are violations of this chapter or these 
rules to the board. 

c. Other factors may be considered in determining the need to 
report such as the significance of the event in the 
particular practice setting, the situation in which the 
event occurred, and the presence of contributing or 
mitigating circumstances in the nursing care delivery 
system. 

d. When a licensee or registrant terminates from the practice 
setting, either voluntarily or by request, and is in a 
corrective action process involving nursing practice 
standards, a report should be made to the board. 

e. Nothing in this rule is intended to prevent reporting of a 
minor incident or potential violation directly to the 
board. 

2. If the act or omission is a major incident or factors are 
present that indicate a duty to report, the licensee or 
registrant must contact the board office. The report should 
include requested information about the act or omission, the 
individuals involved, and the action taken within the practice 
setting. 

3. Citizens may report any knowledge of unsafe nursing practice 
to the board by contacting the board office by mail or 
telephone and providing the requested information. 

History: Effective December 1, 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-11 

54-92-97-94. Investigation. lhe-eMee~ttve-atPeeteP-eP-eMee~ttve 
atPeetep!s-aestgAee-wtll-tAvesttgate--eeffi~latAts Complaints, requests 
for investigation, and reports of acts or omissions that are in 
violation of North, Dakota Century Code chapter 43-12.1 or are grounds 
for disciplinary action will be investigated by the board or by its 
direction in order to determine whether sufficient grounds exist to 
aelteve--a--vtelatteA--ef--a~~lteaale--law--eP--P~le--has-eee~ppea~--lhe 
tAvesttgatteA-wtll-Pes~lt-tA-eAe-ef-the--fellewtA§t file a complaint 
according to North Dakota Century Code chapter 28-32. 

1~--FtltAg--ef--a--fePffial--eeffi~latAt-aAa-sehea~ltA§-a-atset~ltAaPy 
heaPtAg-~~Ps~aAt-te-NePth-Saketa-SeAt~Py-Seae-eha~teP-28-32~ 

2~--PFeseAtatteA--ef-the-eeffi~latAt-te-the-aeaPa-aAa-PeeeffiffieAaatteA 
feF-atsffitssal-aeea~se-tAs~ffteteAt-evtaeAee-eMtsts~ 
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3~--Re~~esitA§--iRe--eeaFa--te--a~~etAi-a-~eeF-Fevtew-eeffiffitttee-te 
Fevtew-iRe-eeffi~tatAi-aA8-tAvesitgatteA-aA8-s~Bffiti-a-Fe~eFt--ef 
tts-ftA8tA§s-te-tRe-eeaFa~ 

4~--9tReF--aetteA--as--waFFaAte8--tAet~8tA§--FefeFFat-ef-iRe-faets 
a++ege8-eF-fe~A8-te-extst-te-aAeiReF-affeete8-ageAey~ 

S~8~eeAa--feF--iRe - -atieASaAee-ef-wtiAesses;-iRe-~Fe8~etteA-ef-8ee~ffieAiS 
aA8-etReF-e8jeets-8eseFt8e8-tA-s~8~eeAas;-s~8ffitssteA-ef-aA8-Fes~eAse--te 
tAieFFegateFtes;---Fe~~esis---feF--~Fe8~eiteA;--8e~esttteAs;--aA8--eiReF 
8tseeveFy-~Feee8~Fes-wtll-8e-avatla8le-te-iRe-8eaF8-aA8--aAy--~aFty--tRe 
s~8jeet--ef--aA--tAvesttgaiteA;--~~Fs~aAt--te--NeFiR-9aketa-6eAi~Fy-6eae 
seetteA-28-32-99-aAa-a~~lteae+e-F~tes-ef-etvtt-~Feeea~Fe~ 

H;story: Effective August 1, 1988; amended effective December 1, 1995. 
General Author;ty: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-13 

54-92-97-95. Settlements. tRe-lteeAsee-ffiay-Fe~~est-te-ex~teFe-a 
settleffieAi-ef-tRe-a++egatteAs-tA-iRe-eeffi~tatAi-at-aAy-ttffie-~FteF-te--tRe 
ReaFtA§~---Ex~teFaiteA--ef--a--settteffieAi--wttl--ee--wtiR--iRe-exee~ttve 
8tFeeteF-eF-iRe-exee~ttve-8tFeeieF 1 s-aest§Aee-aA8-iRe-atieFAey--feF--iRe 
eeaFa~---Jf--iRe--aeeve--~eFseAs-agFee-ie-Aegettate-a-setiteffieAi-iRFe~gR 
tAfeFffiat-8ts~estiteA--ef--iRe--eeffi~tatAi;--a--~Fe~ese8--sit~~taiteA--aA8 
eeAseAt--eF8eF--wttt--8e--wFtiieA--aA8-~FeseAie8-te-tRe-tteeAsee-feF-iRe 
lteeAsee!s-st§Aai~Fe~--+Re-st§Ae8-stt~~+atteA-aA8-eeAseAi-eF8eF-wttt--8e 
~FeseAtea--te--tRe--8eaF8--feF--ftAat-a~~Feva+~--+Re-~FeseAiaiteA-ef-iRe 
st§Ae8-stt~~taiteA-aA8-eeAseAi-eF8eF-8ees-Aei-8tvest-iRe--8eaF8--ef--tts 
a~iReFtiy-ie-etiReF-a~~Feve-eF-Fejeei-iRe-~Fe~ese8-tAfeFffiat-8ts~estiteA~ 
Jf-a-stt~~+atteA-aA8-eeAseAi-eF8eF-~Fe~esal-ts-Fejeete8-8y-iRe-8eaF8;--a 
ReaFtA§-wtlt-ee-Rela~ Repealed effective December 1, 1995. 

H;story: Effeettve-A~g~st-±;-±988~ 
General Author;ty: N966-43-±2~±-98 
law Implemented: N966-28-32-QS 

54-02-07-05.1. Disposition. Requests for investigation may 
result in: 

1. A formal complaint filed according to North Dakota Century 
Code chapter 28-32; 

2. Dismissal by the board for lack of evidence; 

3. Referral to another agency; or 

4. Other action as directed by the board. 

The board may use an administrative law judge to preside over the entire 
administrative proceeding and prepare findings of fact, conclusions of 
l aw, and order for board ratification, or the board may use a procedural 
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hearing officer for the conduct of the hearing at which a majority of 
board members must be present at the hearing. 

History: Effective December 1, 1995. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-13 

54-92-97-96. Board decision - Revocation - Suspension. The final 
decision will be adopted by a simple majority of the board and will 
include findings of fact, conclusions of law, and order. The decision 
of the board to impose or modify any restrictions upon the licensee or 
registrant or the licensee's or registrant's practice ef-A~PS~A§ or to 
reinstate a license or registration will be communicated to the licensee 
or registrant in the form of a board order. 

1. If the board issues a revocation order, it may also indicate 
in the order the specific action necessary for the 
reapplication for licensure or registration by the individual. 
The national nursing licensing examination may be waived by 
the board as a condition for the reissuance of a previously 
revoked license. The initial licensure or registration fee 
will be assessed for the reissuance of a revoked license or 
registration. --

2. If the board issues a suspension order, it may also indicate 
the specific action necessary for the reissuance of the 
license or registration. An individual whose license or 
registration is suspended may request reinstatement by the 
board at any regularly scheduled meeting. The current year's 
renewal fee will be required for reissuance of a suspended 
license or registration. 

History: Effective August 1, 1988; amended effective December 1, 1995. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 28-32-13, 43-12.1-14 

54-92-97-97. Costs and disbursements. 

1. Reasonable costs and disbursements to be recovered from the 
licensee or registrant following any hearing at which tRe 
l~eeAseels ~ license or registration i.s suspended, probated, 
or revoked, or at which a penalty fee or reprimand is issued 
by the board, shall include witness fees and reimbursement of 
the board's reasonable expenses. 

2. If a witness is subpoenaed by the board to appear at the 
request of the licensee or registrant, the licensee or 
registrant is to deposit with the board sufficient funds to 
cover expenses for mileage, food, and lodging as allowed by 
state reimbursement policies plus f~fteeA twenty-five dollars 
per day for each day the witness is to appear. 
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3. In the case of any request by the licensee or registrant for 
the subpoena by the board of an expert witness, sufficient 
funds will also be deposited with the board, prior to the 
issuance of such subpoena, to cover such expert witness fees. 
The deposit with the board of funds for witness fees and 
expenses must be made prior to the issuance of the su . oena. 
The request for the subpoena by the board of a witness for the 
licensee or registrant must be made in writing. 

History: Effective August 1, 1988; amended effective December 1, 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 28-32-09, 43-12.1-14 

54-92-97-98. Application for reinstatement. Any person whose 
license or registration has been suspended or revoked by the board may 
apply in writing for reinstatement at the conclusion of the time period 
specified in the order. The burden of proof is on the licensee or 
registrant to prove to the satisfaction of the board that the condition 
that led to a sanction no longer exists or no longer has a material 
bearing on the licensee's professional ability or registrant's ability, 
or both. The board will consider the written application for 
reinstatement at the next regularly scheduled board meeting. If the 
board votes for reinstatement, the board may impose reasonable terms and 
conditions to be imposed prior to reinstatement~ or as a condition of 
reinstatement. If the board denies reinstatement, reasons for denial 
must be communicated to the applicant. 

History: Effective August 1, 1988; amended effective December 1, 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-92-97-99. Practice without a license. A licensee who applies 
for renewal of licensure shall present evidence to the board that the 
licensee has not been engaged in the practice of nursing without a 
current license. If evidence is received by the board that the 
individual has been practicing nursing without a current license, the 
individual will be offered an opportunity to enter into an 
administrative settlement for review. Entry into an administrative 
settlement shall be required of an individual who admits, without other 
evidence of noncompliance of North Dakota Century Code chapter 43-12.1 
and this chapter, to practicing without a license and desires to have 
the board issue a current license. The maximum fee the board may impose 
for practicing without a license is one hundred dollars plus ten dollars 
for each day or part of a day in which the licensee practiced without a 
license. The total fee imposed by the board may not exceed one thousand 
dollars. The administrative settlement is a written statement signed by 
the individual identifying the circumstances of the practice without a 
license, an agreement to accept a public reprimand, and an agreement to 
remit the ~eRalty fee. Upon receipt of the written statement and 
correct fee, the executive director or executive director's authorized 
designee may issue a current license to practice. The written statement 

2/96 198 



must be presented to the board at the next regular meeting for 
acceptance. If the board does not accept the administrative settlementt 
the licensee shall have the opportunity for a disciplinary hearing as 
outlined in North Dakota Century Code chapter 28-32 and this chapter. 

History: Effective August 1t 1988; amended effective September 1t 1994~ 
December 1t 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-02-07-10. Nurse assistant without registry status. All 
persons who provide assistance to the nurse and carry out legally 
delegated nursing tasks or nursing functions must hold current registry 
status. Individuals holding current registry status on a 
board-recognized registry meet this requirement. Individuals who are 
employed to perform nursing tasks or nursing functions delegated by a 
licensed nurse who have never held registry status have four months from 
the date of initial employment to achieve registry status. A lapsed 
registry status may be reinstated by submission of the required 
competency verification by the employer and payment of the required fee. 

History: Effective December 1t 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-02-07-11. Applicant statement. If an applicant for licensure 
or registry status reports an arrestt charget or prior conviction of a 
crime other than a minor traffic violationt the applicant must provide 
the necessary information to determine the bearing upon that person's 
ability to serve as a licensed nurse or nurse assistant. Upon receipt 
of evidence of sufficient rehabilitation as outlined in North Dakota 
Century Code section 12.1-33-02.1t the license or registry listing may 
be issued. If the information does not substantiate the rehabilitationt 
the applicant may ask for a hearing pursuant to North Dakota Century 
Code chapter 28-32. 

History: Effective December 1t 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 

54-02-07-12. Nurse assistants on board-recognized registries. 
Individuals listed on a board-recognized registry must be considered to 
be on the board's registry for purposes of investigation of a nurse 
assistant and any board action that may result. 

History: Effective December 1t 1995. 
General Authority: NDCC 43-12.1-08 
Law Implemented: NDCC 43-12.1-14 
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CHAPTER 54-82-88 

TEMPORARY LICENSE 

[Repealed effective December 1, 1995] 
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STAFF COMMENT: Chapter 54-82-88.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
54-82-88.1-81 
54-82-88.1-82 
54-82-88.1-83 

CHAPTER 54-92-98.1 
TRANSITIONAL LICENSE 

Definitions 
Initial Transitional License 
Renewal 

54-92-88.1-91. Definitions. The terms used in this chapter have 
the same meaning as in North Dakota Century Code chapter 43-12.1, 
except: 

1. 11 Program of study 11 means the written agreement out 1 i ni ng the 
plan for coursework necessary to accomplish the required 
degree. 

2. 11 Proof of progression 11 means submission of an official 
transcript showing successful completion of coursework within 
a calendar year toward achievement of the required degree. 

3. 11 Transitional practical nurse license 11 means the license 
issued to an individual who meets all of the requirements for 
licensure by endorsement as a lice~sed practical nurse except 
the educational requirements in North Dakota Century Code 
section 43-12.1-82. 

4. 11 Transitional registered nurse license 11 means the license 
issued to an individual who meets all of the requirements for 
licensure by endorsement as a registered nurse except the 
educational requirements in North Dakota Century Code section 
43-12.1-82. 

History: Effective December 1, 1995. 
General Authority: NDCC 43-12.1-88 
law Implemented: NDCC 43-12.1-89 

54-92-98.1-92. Initial transitional license. Applicants for a 
transitional license must: 

1. Submit a completed notarized application; 
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2. Submit verification of a licensing examination acceptable to 
the board; 

3. Submit an official transcript directly from the nursing 
education program to the board office, with proof .acceptable 
to the board of satisfactory completion of the original 
nursing education program; 

4. Pay the transitional license endorsement fee of seventy-five 
dollars; and 

5. Submit a notice of intent to complete the educational 
requirements for license by endorsement. 

History: Effective December 1, 1995. 
General Authority: NDCC 43-12.1-08 
law Implemented: NDCC 43-12.1-09 

54-82-88.1-83. Renewal. 

1. A transitional practical nurse license may be renewed for 
eight calendar years if the licensee meets the following 
requirements: 

a. Submit a completed renewal application; 

b. Pay the calendar year renewal fee of twenty-five dollars; 

c. For the first renewal year, submit a program of study from 
the nursing education program; 

d. For each of the subsequent renewal years, submit proof of 
progression and an updated program of study; and 

e. Submit a narrative statement justifying any change in the 
date of completion on updated programs of study. 

2. A transitional registered nurse license may be renewed for 
eight calendar years if the licensee meets the following 
requirements: 

a. Submit a completed renewal application; 

b. Pay the calendar year renewal fee of thirty dollars; 

c. For the first renewal year, submit a program of study from 
the nursing education program; 

d. For each of the subsequent renewal years, submit proof of 
progression and an updated program of study; and 

2/96 202 



e. Submit a narrative statement justifying any change in the 
date of completion on updated programs of study. 

3. An individual who does not meet the requirements for renewal 
of the transitional license will be ineligible for renewal. 
An application for reinstatement will be accepted if 
accompanied by an updated program of study and proof of 
progression for the last calendar year of North Dakota 
licensure. The transitional license may be renewed for no 
more than eight years unless approved by the board. 

4. A petition for extension of renewal of a transitional license 
may be considered by the board. The licensee is responsible 
for submitting sufficient information to the board regarding 
progression in the educational program for determination if an 
extension of renewal eligibility is to be allowed. 

History: Effective December 1, 1995. 
General Authority: NDCC 43-12 .. 1-08 
law Implemented: NDCC 43-12.1-09 
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CHAPTER 54-87-81 

54-87-81-83. Recognition of other state registries. The board 
will acknowledge placement on other state registries in lieu of the 
nurse assistant registry. Criteria for recognition of other state 
registries is as follows: 

1. The registry is open to the public during normal business 
hours. 

2. The registry contains information about the individual that 
meets or exceeds the requirements for the nurse assistant 
registry. 

3. The registry provides a mechanism for removal of the 
individual for cause, or marking of the registry of va+4aatea 
tflfepmatteA--Pe§aPStA§--tAe-tAStYtSHaf!S-HASHttaatftty-te-eaPe 
feP-NePtA-Baketa-Pes+aeAts disciplinary action by the board. 

4. The agency operating the registry has submitted sufficient 
documentation to the board of nursing to verify compliance 
with these requirements. 

History: Effective November 1, 1992; amended effective September 1, 
1994; December 1, 1995. 
General Authority: NDCC 43-12.1-08(18) 
Law Implemented: NDCC 43-12.1-08(21) 
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CHAPTER 54-87-82 

54-87-82-82. Disciplinary action of registry listing. lRe-eeaP8 
Ras-tRe -a~tRePtty-te-Peveke;-s~s~eA8;-eP-8eAy-a-A~Pse-asststaAt-Pe§tstPy 
ltsttA§--fellewtA§--atset~ltAaPy--aetteA-tf-tRe-A~Pse-asststaAt-Ras-eeeA 
fe~A8-te-Rave - eeffi~lete8-aAy-ef-tRe-aets-fe~A8-tA--NePtR--9aketa--6eAt~Py 
6e8e--seetteA--43-±2~±-±4~±~---lRe--eeaP8-sRall-~se-NePtR-9aketa-6eAt~Py 
6e8e-eRa~teP-28-32-as-tRe-~Peeess-te-8etePffitAe--tRe--aetteA--te--Peveke; 
s~s~eA8;--eP-8eAy-tRe-ltsttA§~--9tset~ltAaPy-aetteA-ffi~st-ee-eeffiffi~Ateate8 
te-all-RealtR-eaPe-a§eAetes-eF--~Pevt8ePs--ef--~epseAal--eaFe--tA--NePtR 
9aketa~ Repealed effective December 1, 1995. 

History: Effeettve--NeveffiBeP-i;--1992t--affieA8ea--effeettve-Se~teffiBeF-i; 
1994~ 
General Authority: N966-43-±2~±-98{±8t 
Law Implemented: N966-43-±2~±-±4~1 
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CHAPTER 54-97-94 

NURSE ASSISTANT DISCIPLINARY ACTION 

[Repealed effective December 1, 1995] 
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TITLE 62 

Plumb;ng, Board of 
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FEBRUARY 1996 

CHAPTER 62-82-83 

62-02-03-06. License renewal. A certificate and license issued 
under the provisions of this chapter is valid for not more than one 
year, beginning the first day of July and expiring on the thirtieth day 
of June of the following year. 

History: Effective February 1, 1996. 
General Authority: NDCC 43-18.2-02 
law Implemented: NDCC 43-18.2-09 
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CHAPTER 62-83-81 

62-83-81-81. Definitions. For the purpose of this article, the 
following terms shall have the meaning indicated in this section. No 
attempt is made to define ordinary words which are used in accordance 
with their established dictionary meaning except where it is necessary 
to define their meaning as used in this article to avoid 
misunderstanding. 

1. 11 A.B.S. 11 means acrylonitrile-butadiene-styrene. 

2. 11 Accessible 11 means having access thereto but which first may 
require the removal of an access panel, door, or similar 
obstruction. 11 Readily accessible 11 means direct access without 
the necessity of removing or moving any panel, door, or 
similar obstruction. 

3. 11 Acid waste 11 means corrosive waste. 

4. 11 Administrative authority 11 means the individual official, 
board, department, or agency established and authorized by a 
state, county, city, or other political subdivision created by 
law to administer and enforce the provisions of the plumbing 
code as adopted or amended. 

5. 11 A.G.A. 11 means American gas association. 

6. 11 Air break (drainage system) 11 means a piping arrangement in 
which a drain from a fixture, appliance, or device discharges 
indirectly into a fixture, receptacle, or interceptor at a 
point below the flood level rim of the receptacle so installed 
as to prevent backflow or siphonage. 

7. 11 Ai r chamber 11 means a pressure surge absorbi nc device 
operating through the compressibility of air. 

8. 11 Airgap (drainage systems) 11 means the unobstructed vertical 
distance through the free atmosphere between the outlet of 
waste pipe and the flood level rim of the receptacle into 
which it is discharging. 

9. 11 Airgap (water distribution system) 11 means the unobstructed 
vertical distance through the free atmosphere between the 
lowest opening from any pipe or faucet supplying water to a 
tank, plumbing fixture, or other device and the flood level 
rim of the receptacle. 

9.1. 11 Alkali waste 11 means waste having a pH factor more than seven. 

10. 11 Anchors 11 means supports. 
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11. 11 A.N.S.I. 11 means the American national standards institute. 

12. 11 Antiscald valve 11 
- see 11 Water temperature control valve 11

• 

13. 11 Approved 11 means accepted or acceptab 1 e. under an app 1 i cab 1 e 
standard stated or cited in this article, or accepted as 
suitable for the proposed use under procedures and powers of 
the administrative authority. 

14. 11 Area drain 11 means a receptacle designed to collect surface or 
storm water from an open area. 

15. 11 A.S.M.E. 11 means the American society of mechanical engineers. 

16. 11 Aspirator: 11 means a fitting or device supplied with water or 
other fluid under positive pressure which passes through an 
integral orifice or 11 Constriction 11 causing a vacuum. 

17. 11 Autopsy table 11 means a fixture or table used for the 
postmortem examination of a body. 

18. 11 B and S11 means Brown and Sharpe. 

19. 11 Backfl OW 11 means the flow of water or other 1 i qui ds, mixtures, 
or substances into the distributing pipes of a potable supply 
of water from any source or sources other than its intended 
source. Backsiphonage is one type of backflow. 

20. 11 Backflow connection 11 means any arrangement whereby backflow 
can occur. 

21. 11 Backflow drainage 11 means a reversal of flow in the drainage 
system. 

22. 11 Backflow preventer 11 means a device or means to prevent 
backflow. 

23. 11 Backflow preventer, reduced pressure zone type 11 means an 
assembly of differential valves and check valves including an 
automatically opened spillage port to the atmosphere. 

24. 11 Backflow, water distribution 11 means the flow of water or 
other liquids, mixtures, or substances into the distributing 
pipes of a potable supply of water from any source or sources 
other than its intended source. Backsiphonage is one type of 
backflow. 

25. 11 Back pressure backflow 11 means a condition, which may occur in 
the potable water distribution system, whereby a higher 
pressure than the supply pressure is created which causes a 
reversal of flow into the potable water piping. 
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26. "Backsiphonage 11 means the flowing back of used, contaminated, 
or polluted water from a plumbing fixture or vessel or other 
sources into a potable water supply pipe due to a negative 
pressure in the pipe. 

27. 11 Back vent 11 means individual vent. 

28. 11 Backwater valve 11 means a device installed in a drain or pipe 
to prevent backflow. 

29. 11 Bathroom group 11 means, unless specifically cited in the body 
of the code, a water closet, a lavatory, and a bathtub or 
shower stall or both. 

30. 11 Battery of fixtures 11 means any group of two or more similar 
adjacent fixtures which discharge into a common horizontal 
waste or soil branch. 

31. 11 Bedpan steamer 11 means a fixture used for scalding bedpans or 
urinals by direct application of steam. 

32. 11 Bedpan washer 11 means a fixture designed to wash bedpans and 
to flush the contents into the soil drainage system. It may 
also provide for steaming the utensils with steam or hot 
water. 

33. 11 Bedpan washer hose 11 means a device supplied with hot and cold 
water and located adjacent to a water closet or clinic sink to 
be used for cleansing bedpans. 

34. "Boiler blowoff" means an outlet on a boiler to permit 
emptying or discharge of sediment. 

35. 11 Boiler blowoff tank 11 means a vessel designed to receive the 
discharge from a boiler blowoff outlet and to cool the 
discharge to a temperature which permits its safe discharge to 
the drainage system. 

36. 11 Branch 11 means any part of the piping system other than a 
riser, main, or stack. 

37. 11 Branch, fixture" means fixture branch. 

38. 11 Branch, horizontal" means horizontal branch. 

39. "Branch interval" means a distance along a soil or waste stack 
corresponding in general to a story height, but in no case 
less than eight feet [2.44 meters], within which the 
horizontal branches from one floor or story of a building are 
connected to the stack. 

40. 11 Branch vent 11 means a vent connecting one or more individual 
vents with a vent stack or stack vent. 
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41. "Building" means a structure having walls and a roof designed 
and used for the housing, shelter, enclosure, or support of 
persons, animals, or property. 

42. "Building cl assi fi cation" means the arrangement adopted by the 
administrative authority for the designation of buildings in 
classes according to occupancy. 

43. "Building drain" means that part of the lowest piping of a 
drainage system which receives the discharge from soil, waste, 
and other drainage pipes inside the walls of the building and 
conveys it to the building sewer beginning three feet [91.44 
centimeters] outside the building wall. 

44. "Building drain combined" means a building drain which 
conveys both sewage and storm water or other drainage. 

45. "Building drain sanitary" means a building drain which 
conveys sewage only. 

46. "Building drain - storm" means a building drain which conveys 
storm water or other drainage but no sewage. 

47. "Building sewer" means that part of the drainage system which 
extends from the end of the building drain and conveys its 
discharge to a public sewer, private sewer, individual 
sewage-disposal system, or other point of disposal. 

48. "Building sewer - combined" means a building sewer which 
conveys both sewage and storm water or other drainage. 

49. "Building sewer - sanitary" means a building sewer which 
conveys sewage only. 

50. "Building sewer- storm" means a building sewer which conveys 
storm water or other drainage but no sewage. 

51. "Building subdrain" means that portion of a drainage system 
which does not drain by gravity into the building sewer. 

52. "Building trap" means a device, fitting, or assembly of 
fittings installed in the building drain to prevent 
circulation of air between the drainage system of the building 
and the building sewer. 

53. "Cesspoo,.. means a lined and covered excavation in the ground 
which receives the discharge of domestic sewage or other 
organic waste from a drainage system, so designed as to retain 
the organic matter and solids, but permitting the liquids to 
seep through the bottom and sides. 
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54. 11 Chemical waste 11 means special wastes such as, but not limited 
to, corrosive wastes or industrial wastes containing 
chemicals. 

55. 11 Circuit vent 11 means a Bl"aAeF! vent that sePves-twe-eP-Rlel"e 
tl"a~s-aAa-e*teAas-fFelft-tF!e--aewAstFealft--stae--ef--tF!e--Fit§Fiest 
ft*t~Fe--eeAAeetteA--ef--a-Fiel"tleAtat-8FaAeFI-te-tF!e-veAt-staek 
connects to a horizontal drainage branch and vents from two to 
eight traps or trapped fixtures connected in a battery. 

56. 11 Clear water waste 11 means cooling water and condensate 
drainage from refrigeration, and air-conditioning equipment; 
cooled condensate from steam heating systems; cooled boiler 
blowdown water; wastewater drainage from equipment rooms and 
other areas where water is used without an appreciable 
addition of oil, gasoline, solvent, acid, etc., and treated 
effluent in which impurities have been reduced below a minimum 
concentration considered harmful. 

57. 11 Clinic sink (bedpan hopper) 11 means a sink designed primarily 
to receive wastes from bedpans provided with a flush rim, 
integral trap with a visible trap seal, having the same 
flushing and cleansing characteristics as a water closet. 

58. 11 Code 11 means this article, subsequent amendments thereto, or 
any emergency rule or regulation which the administrative 
authority having jurisdiction may lawfully adopt. 

59. 11 Combination fixture 11 means a fixture combining one sink and 
laundry tray or a two- or three-compartment sink or laundry 
tray in one unit. 

60. 11 Combination waste and vent system 11 means a specially designed 
system of waste piping embodying the horizontal wet venting of 
one or more sinks or floor drains by means of a common waste 
and vent pipe adequately sized to provide free movement of air 
above the flow line of the drain. 

61. 11 Combined building drain 11 means building drain - combined. 

62. 11 Combi ned building sewer 11 means bui 1 ding sewer - combined. 

63. 11 Comnercial 11 means public or public use. 

64. 11 Common vent 11 means a vent connected at a common connection of 
two fixture drains and serving as a vent for both fixtures. 

65. 11 Conductor 11 means the water conductor from the roof to the 
building storm drain, combined building sewer, or other means 
of disposal and located inside of the building. 

66. ~~continuous vent 11 means a vertical vent that is a continuation 
of the drain to which it connects. 
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67. 11 Continuous waste 11 means a drain from two or more fixtures 
connected to a single trap. 

68. 11 Corrosive waste 11 means waste derived from laboratories or 
classrooms used for laboratory or demonstration purposes, or 
from industrial or commercial processes, or from any sink or 
fixture made to receive discarded chemicals, whereby acid or 
other harmful chemicals are disposed of, which may destroy or 
cause damage to the materials and equipment of a plumbing 
installation, if such materials and equipment are not of a 
type selected, manufactured, or installed for such special 
use. 

69. 11 Critical level 11 on a backflow prevention device or vacuum 
breaker means a point established by the manufacturer and 
usually stamped on the device by the manufacturer which 
determines the minimum elevation above the flood level rim of 
the fixture or receptacle served at which the device may be 
installed. When a backflow prevention device does not bear a 
critical level marking, the bottom of the vacuum breaker, 
combination valve, or the bottom of any approved device shall 
constitute the critical level. 

70. 11 Cross-connection 11 means any connection or arrangement between 
two otherwise separate piping systems, one of which contains 
potable water and the other either water of unknown or 
questionable safety or steam, gas, or chemical whereby there 
may be a flow from one system to the other, the direction of 
flow depending on the pressure differential between the two 
systems. (See backflow and backsiphonage.) 

71. uoead end 11 means a branch leading from a soil, waste, or vent 
pipe, building drain, or building sewer, and terminating at a 
developed length of two feet [60.96 centimeters] or more by 
means of a plug, cap, or other closed fitting. 

72. 11 0epartment 
authority. 

having jurisdiction 11 means administrative 

73. 11 0eveloped length 11 means the length of a pipeline ·measured 
along the centerline of the pipe and fittings. 

74. 11 0iameter 11 means the nominal diameter as designated 
commercia 11 y. 

75. 11 0ouble check valve assembly 11 means a backflow prevention 
device consisting of two independently acting check valves, 
internally force loaded to a normally closed position between 
two tightly closing shutoff valves, and with means of testing 
for tightness. 

76. 11 0ouble offset 11 means two changes of direction installed in 
succession or series in a continuous pipe .. 
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77. 11 Downspout 11 means the rainleader from the roof to the building 
storm drain, combined building sewer, or other means of 
disposal and located outside of the building. 

78. 11 Domestic sewage 11 means the water-borne wastes derived from 
ordinary living processes. 

79. 11 Drain 11 means any pipe which carries wastewater or water-borne 
wastes in a building drainage system. 

80. 11 Drainage pipe 11 means drainage system. 

81. 11 Drainage system 11 means all the piping, within public or 
private premises, which conveys sewage, rainwater, or other 
liquid wastes to a point of disposal. It does not include the 
mains of a public sewer system· or private or public 
sewage-treatment or disposal plant. 

82. 11 Drainage system, building gravity 11 means a drainage system 
which drains by gravity into the building sewer. 

83. 11 Drainage system, sub-building 11 means building subdrain. 

84. 11 Dry well 11 means leaching well. 

85. 11 Dual vent 11 means comnon vent. 

86. 11 Durham system11 means a soil, waste, or vent pipe system where 
all piping is of threaded pipe using recessed drainage 
fittings. 

87. 11 Dwelling unit - multiple .. means a room or group of rooms 
forming a single habitable unit with facilities-which are used 
or intended to be used for living, sleeping, cooking, and 
eating; and whose sewer connections and water supply within 
its own premise are shared with one or more other dwelling 
units. 

88. 11 Dwelling unit - single 11 means a room or group of rooms 
forming a single habitable unit with facilities which are used 
or intended to be used for living, sleeping, cooking, and 
eating; and whose sewer connections and water supply are 
within its own premise separate from and completely 
independent of any other dwelling. 

89. 11 D.W.V. 11 means drainage, waste, and venting. 

90. 11 Effective opening .. means the minimum cross-sectional area at 
the point of water supply discharge, measured or expressed in 
terms of (a) diameter of a circle, or (b) if the opening is 
not circular, the diameter of a circle of equivalent 
cross-sectional area. 
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91. "Existing work" means a plumbing system or any part thereof 
installed prior to the effective date of this article. 

92. "Family" means one or more individuals living together and 
sharing the same facilities. 

93. 11 Fixture 11 means p 1 umbi ng fixture. 

94. 11 Fixture branch supp 1 Y11 means a wate'F-SI:I~~+y-~~~e-eetweefl-tl:le 
ftxt~:~Fe-s~:~~~+y-afla-wateF--a~stF~BI:Ittfl§--~~~e branch of the 
water distribution system supplying one fixture. 

95. 11 Fixture branch - drainage 11 means a drain serving one or more 
fixtures which discharges into another drain. 

96. 11 Fixture drain 11 means the drain from the trap of a fixture to 
the junction of that drain with any other drainpipe. 

97. 

98. 11 Fixture unit (drainage - d.f.u.) 11 means a measure of the 
probable discharge into the drainage system by various types 
of plumbing fixtures. The drainage fixture-unit value for a 
particular fixture depends on its volume rate of drainage 
discharge, on the time duration of a single drainage 
operation, and on the average time between successive 
operations. 

99. 11 Fixture unit (supply - s.f.u.)" means a measure of the 
probable hydraulic demand on the water supply by various types 
of plumbing fixtures. The supply fixture-unit value for a 
particular fixture depends on its volume rate of supply, on 
the time duration of a single supply operation, and on the 
average time between successive operations. 

100. 11 Flood 1 eve 111 means flood 1 eve 1 rim. 

101. 11 Flood level rim 11 means the edge of the receptacle from which 
water overflows. 

102. 11 Flooded 11 means the condition which results when the liquid in 
a container or receptacle rises to the flood-level rim. 

103. 11 Flow pressure 11 means the pressure in the water supply pipe 
near the faucet or water outlet while the faucet or water 
outlet is wide-open and flowing. 
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104. 11 Flushing type floor drain 11 means a floor drain which is 
equipped with an integral water supply, enabling flushing of 
the drain receptor and trap. 

105. 11 Flush valve 11 means a device located at the bottom of a tank 
for flushing water closets and similar fixtures. 

105.1. 11 Flushometer tank 11 means a device integrated within an air 
accumulator vessel which is designed to discharge a 
predetermined quantity of water to fixtures for flushing 
purposes. 

106. "Flushometer valve 11 means a device which discharges a 
predetermined quantity of water to fixtures for flushing 
purposes and is closed by direct water pressure. 

107. "Frostproof closet 11 means a hopper with no water in the bowl 
and with the trap and water supply control valve located below 
frostline. 

108. 11 F.U. 11 means fixture units. 

109. 11 Funnel drain 11 means a funnel-shaped receptor for receiving 
the discharge of an indirect waste pipe. 

110. 11 G.P.M. 11 means gallons per minute. 

111. 11 Grade 11 means the fall (slope) of a line of pipe in reference 
to a horizontal plane. In drainage it is usually expressed as 
the fall in a fraction of an inch per foot length of pipe. 

112. 11 Grease interceptor 11 means interceptor. 

113. 11 Grease trap" means interceptor. 

114. "Ground water 11 means subsurface water occupying the zone of 
saturation. 

a. 11 Confined ground water 11 is a body of ground water overlain 
by material sufficiently impervious to sever free 
hydraulic connection with overlying ground water. 

b. 11 Free ground water" is ground water in the zone of 
saturation extending down to the first impervious barrier. 

115. "Hangers 11 means supports. 

116. 11 Health authority 11 means the state department of health or a 
county, city, or multi or combined county or city health unit. 

117. 11 Horizontal branch drain 11 means a drain branch pipe extending 
laterally from a soil or waste stack or building drain, with 
or without vertical sections or branches, which receives the 
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discharge from one or more fixture drains and conducts it to 
the soil or waste stack or to the building drain. 

118. 11 Horizontal pipen means any pipe or fitting which makes an 
angle of less than forty-five degrees with the horizontal. 

119. 11 Hot water 11 means potab 1 e water Sl::t~~Hea-te-~ti::IRIB~A§-fhtt:rFes 
at a temperature of not less than one hundred teA twenty 
degrees Fahrenheit [12~22 49 degrees Celsius], and not more 
than one hundred forty degrees Fahrenheit [60 degrees 
Celsius];--exee~t--tRat--eeR~R~eFetat--a~sRwasRtfl§--RiaeR~Aes-aAa 
stRittaF-e~l::tt~RieAi-sRatt-ee-~Fevtaea--wttR--wateF--eAe--RI::IASFea 
etgRty---aegFees---FaRFeARett---f82~22--aegFees--~ets~l::ts}--feF 
steF~ttlatteA-~I::IF~eses. 

120. 11 House drain 11 means building drain. 

121. 11 House sewer 11 means bui 1 ding sewer. 

122. 11 House trap 11 means bui 1 ding trap. 

123. 11 lndividual sewage disposal system 11 means a system for 
disposal of domestic sewage by means of a septic tank, 
cesspool, or mechanical treatment, designed for use apart from 
a public sewer to serve a single establishment or building. 

124. 11 lndirect waste pipe 11 means a waste pipe which does not 
connect directly with the drainage system, but which 
discharges into the drainage system through an air break or 
airgap into a trap, fixture, receptor, or interceptor. 

125. 11 lndividual vent 11 means a pipe installed to vent a fixture 
drain. It connects with the vent system above the fixture 
served or terminates outside the building into the open air. 

126. 11 lndividual water supply 11 means a supply other than an 
approved public water supply which serves one or more 
families. 

127. 11 lndustrial wastes 11 means liquid or liquid-borne wastes 
resulting from the processes employed in industrial and 
commercial establishments. 

128. 11 lnsanitary 11 means contrary to sanitary principles - injurious 
to health. 

129. n Interceptor 11 means a device designed and installed so as to 
separate and retain deleterious, hazardous, or undesirable 
matter from normal wastes while permitting normal sewage or 
liquid wastes to discharge into the drainage system by 
gravity. 

130. 11 lnstalled 11 means altered, changed, or a new installation. 
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131. 11 I nterva 111 means branch i nterva 1 . 

132. 11 Invert 11 means the lowest portion of the inside of a 
horizontal pipe. 

133. 11 Leaching we 11 or pit 11 means a pit or receptacle having porous 
walls which permit the contents to seep into the ground. 

134. 11 Leader 11 means an exterior vertical drainage pipe for 
conveying storm water from roof or gutter drains. 

135. llt~~~~a---wastell---ffieaAs---tRe--a~seRaPge--fFeffi--aAy--f~Mt~Pe; 
appt~aAee;-aPea;-eF-app~FteAaAee;-wR~eR-aees-Aet-eeAta~A-R~ffiaA 
eP-aA~ffiat-waste-ffiatteF Reserved. 

136. 11 Load factor.. means the percentage of the total connected 
fixture until flow which is likely to occur at any point in 
the drainage system. 

137. 11 Local ventilating pipe 11 means a pipe on the fixture side of 
the trap through which vapor or foul air is removed from a 
room or a fixture. 

138. 11 Loop vent 11 means a circuit vent which loops back to connect 
with a stack vent instead of a vent stack. 

139. 11 Main 11 means the principal pipe artery to which branches may 
be connected. 

140. 11 Main sewer 11 means public sewer. 

141. 11 Mai n vent 11 means tRe-pP~Ae~pat-aPteFy-ef-tRe-veAHAg-systeffi 
te-wA~eR-veAt-ePaAeRes-ffiay-ee-eeAAeetea a stack vent or vent 
stack that provides air circulation for the building drain and 
building sewer that it serves. 

142. 11 May 11 is permissive. 

143. 11 Multiple dwelling 11 means a building containing two or more 
dwelling units. 

144. 11 Nonpotable water 11 means water not safe for drinking or for 
personal or culinary use. 

145. 11 Nuisance 11 means public nuisance at conmon law or in equity 
jurisprudence; whatever is dangerous to human life or 
detrimental to health; whatever building, structure, or 
premise is not sufficiently ventilated, sewered, drained, 
cleaned, or lighted, in reference to its intended or actual 
use; and whatever renders the air or human food or drink or 
water supply unwholesome. 
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146. 11 0ffset 11 means a combination of elbows or bends which brings 
one section of the pipe out of line but into a line parallel 
with the other section. 

147. 11 0il interceptor 11 means interceptor. 

148. 11 P.E. 11 means polyethylene. 

149. 11 Person 11 means a natural person, the natural person's heirs, 
executors, administrators or assigns, and includes a firm, 
partnership, or corporation, its or their successors or 
assigns. Singular includes plural and male includes female. 

150. 11 Pitch 11 means grade. 

151. 11 Plumbing 11 means the installation, maintenance, extension, 
alteration, and removal of all p1p1ng, plumbing fixtures, 
plumbing appliances, and other appurtenances in connection 
with bringing water into, and using the water in buildings, 
and for removing liquids and water-carried wastes therefrom. 
Maintenance does not include making repairs to faucets, 
valves, appliances, and fixtures, or removal of stoppages in 
waste or drainage pipes. 

152. 11 Plumbing appliance 11 means any one of a special class of 
plumbing fixture which is intended to perform a special 
plumbing function. Its operation or control may be dependent 
upon one or more energized components, such as motors, 
controls, heating elements, or pressure or temperature-sensing 
elements. Such fixtures may operate automatically through one 
or more of the following actions: a time cycle, a temperature 
range, a pressure range, a measured volume or weight; or the 
fixture may be manually adjusted or -controlled by the user or 
operator. 

153. 11 Plumbing appurtenance 11 means a manufactured device, or a 
prefabricated assembly, or an on-the-job assembly of component 
parts, and which is an adjunct to the basic piping system and 
plumbing fixtures. An appurtenance demands no additional 
water supply, nor does it add any discharge load to a fixture 
or the drainage system. It is presumed that it performs some 
useful function in the operation, maintenance, servicing, 
economy, or safety of the plumbing system. 

154. 11 Plumbing fixture 11 means a receptacle or device which is 
either permanently or temporarily connected to the water 
distribution system of the premises, and demands a supply of 
water therefrom, or it discharges used water, liquid-borne 
waste materials, or sewage either directly or indirectly to 
the drainage system of the premises, or which requires both a 
water supply connection and a discharge to the drainage system 
of the premises. Plumbing appliances as a special class of 
fixture are further defined. 
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155. 11 Plumbing fixture 11 
- private or private use 11 means in the 

classification of plumbing fixtures, fixtures in residences, 
apartments, or condominiums, or single fixtures for the 
intended use of a family or individual. 

156. 11 Plumbing fixture - public or public use 11 means in the 
classification of plumbing fixtures, every fixture not defined 
under private use and includes all installations where a 
number of fixtures are installed and their use may be 
restricted or unrestricted. 

157. 11 Plumbing inspector 11 means administrative authority. 

158. 11 Plumbing system 11 includes the water supply and distribution 
pipes, plumbing fixture, and traps; soil, waste, and vent 
pipes; sanitary and storm drains and building sewers, 
including their respective connections, devices, and 
appurtenances to an approved point of disposal. 

159. 11 Pollution 11 means the addition of sewage, industrial wastes, 
or other harmful or objectionable material to water. Sources 
of sewage pollution may be privies, septic tanks, subsurface 
irrigation fields, seepage pits, sink drains, barnyard wastes, 
etc. 

168. 11 Pool 11 means swintning pool . 

161. 11 Potable water 11 means water free from impurities present in 
amounts sufficient to cause disease or harmful physiological 
effects and conforming in its bacteriological and chemical 
quality to the requirements of the public health service 
drinking water standards or the regulations of the public 
health authority having jurisdiction. 

161.1. 11 Pressure gradient monitor 11 means a device used to protect the 
quality of potable water, fail-safe by design, protecting the 
water system by isolating the heat exchangers when the 
positive pressure differential is less than the set point. 

162. 11 Private or private use 11 means in the classification of 
plumbing fixtures, fixtures in residences, apartments, private 
bathrooms of hotels and motels, and similar installations 
where the fixtures are intended for use by a family or an 
individual to the exclusion of all others. 

163. 11 Private sewage disposal system 11 means a system for disposal 
of domestic sewage by means of a septic tank or mechanical 
treatment, designed for use apart from a public sewer to serve 
a single establishment or building. 

164. 11 Private sewer 11 means a sewer not directly controlled by 
public authority. 
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165. 11 P.S.I. 11 means pounds per square inch. 

166. 11 Public or public use 11 means, in the classification of 
plumbing fixtures, every fixture not defined under private 
use, and public includes all installations where a number of 
fixtures are installed and their use may be restricted or 
unrestricted. 

167. 11 Public sewer 11 means a conmon sewer directly controlled by 
public authority. 

168. 11 Public toilet room means an unrestricted toilet facility that 
serves the public. 

169. 11 Public water main 11 means a water supply pipe for public use 
controlled by public authority. 

169.1. 11 Public water system 11 means a system for the provision to the 
public of piped water for human consumption, if such system 
has at least fifteen service connections, or regularly serves 
an average of at least twenty-five individuals daily at least 
sixty days out of the year. 

170. 11 P.V.C. 11 means polyvinyl chloride. 

171. 11 Receptor 11 means a fixture or device which receives the 
discharge from indirect waste pipes. 

172. 11 Relief vent 11 means an auxiliary vent which pennits additional 
circulation of air in or between drainage and vent systems. 

173. 11 Return offset 11 means a double offset installed so as to 
return the pipe to its original alignment. 

174. 11 Revent pipe 11 means individual vent. 

175. 11 Rim 11 means an unobstructed open edge of a fixture. 

176. 11 Ri ser 11 means a water supply pipe which extends vertically one 
full story or more to convey water to branches or to a group 
of fixtures. 

177. 11 Roof drain 11 means a drain installed to receive water 
collecting on the surface of a roof and to discharge it into a 
leader or a conductor. 

178. 11 Roughing-in 11 means the installation of all parts of the 
plumbing system which can be completed prior to the 
installation of fixtures. This includes drainage, water 
supply, and vent piping, and the necessary fixture supports, 
or any fixtures that are built into the structure. 

179. 11 Safe waste 11 means indirect waste. 
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180. "Sand filter" means a treatment device or structure, 
constructed above or below the surface of the ground, for 
removing solid or colloidal material of a type that cannot be 
removed by sedimentation, from septic tank effluent. 

181. "Sand interceptor" means interceptor. 

182. "Sand trap" means interceptor. 

183. "Sanitary sewer" means a sewer which carries sewage and 
excludes storm, surface and ground water. 

184. "Scavenger" means any person engaged in the business of 
cleaning and emptying septic tanks, seepage pits, privies, or 
any other sewage disposal facility. 

185. "Seepage well or pit" means leaching well. 

186. "Separator" means interceptor. 

187. "Septic tank" means a watertight receptacle which receives the 
discharge of a building sanitary drainage system or part 
thereof, and is designed and constructed so as to separate 
solids from the liquid, digest organic matter through a period 
of detention, and allow the liquids to discharge into the soil 
outside of the tank through a system of open joint or 
perforated piping, or a seepage pit. 

188. "Sewage" means aRy liquid was'£e containing human waste 
(including fecal matter) or animal eP~ vegetable, or chemical 
waste matter in suspension or solution;--aRe--may-tRe~~ee 
~4~~4es-eeRta4RtFI§-eAe~4ea~s-4R-se~~t4eR. 

189. "Sewage ejectors" means a device for lifting sewage by 
entraining it in a high velocity jet of steam, air, or water. 

190. "Sewage pump" means a permanently installed mechanical device 
other than an ejector for removing sewage or liquid waste from 
a sump. 

191. "ShalP is mandatory. 

192. "Shock arrestor (mechanical device)" means a device used to 
absorb the pressure surge (water hammer) that occurs when 
water flow is suddenly stopped. 

193. "Side vent" means a vent connecting to the drainpipe through a 
fitting at an angle not greater than forty-five degrees to the 
vertical. 

194. "Siphon" means an arrangement of plumbing piping, fittings, 
or device that will allow liquid to flow from a higher level 
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to a lower level over an intervening level at a velocity 
sufficient to break the water seal of a trap. 

195. 11 Size of pipe and tubing 11 means diameter. 

196. 11 Slope 11 means grade. 

197. 11 Soi 1 pipe or soil stack 11 means a-~:t~e ~ which eeAveys 
convey sewage containing ~~~aA-eF-aAtmat-waste fecal matter to 
the building drain or building sewer. 

198. llSe:tt-veAtll-~aAs-staek-veAt Reserved. 

199. 11 Special waste pipe 11 means a pipe which conveys special 
wastes. 

200. 11 Speci a 1 wastes 11 means wastes which require speci a 1 treatment 
before entry into the normal plumbing system. 

201. 11 S.P.S. 11 means standard pipe size. 

202. 11 Stack 11 means any verti ca 1 1 i ne of soil, waste, vent, or 
inside conductor piping extending through one or more stories. 

203. 11 Stack group 11 means a group of fixtures located adjacent to 
the stack so that by means of proper fittings, vents may be 
reduced to a minimum. 

204. 11 Stack vent 11 means the extension of a soi 1 or waste stack 
above the highest horizontal drain connected to the stack. 

205. 11 Stack venting 11 means a method of venting a fixture or 
fixtures through the soil or waste stack. 

206 o 
11 Stati C 1 i ne pressure II means the pressure existence without 
any flow. 

207. 11 Sterilizer, boiling type 11 means a fixture (nonpressure type) 
used for boiling instruments, utensils, or other equipment 
(used for disinfection) and may be portable or connected to 
the plumbing system. 

208. 11 Sterilizer instrument 11 means a sterilizer, boiling type. 

209. 11 Sterilizer, pressure, instrument washer 11 means a fixture 
(pressure vessel) designed to both wash and sterilize 
instruments during the operating cycle of the fixture. 

210. 11 Steri 1 i zer, pressure (autoclave) 11 means a fixture (pressure 
vessel) designed to use steam under pressure for sterilizing. 
See Sterilizer, boiling type. 
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211. "Sterilizer vent.. means a separate pipe or stack, indirectly 
connected to the building drainage system at the lower 
terminal, which receives the vapors from nonpressure 
sterilizers, or the exhaust vapors from pressure sterilizers, 
and conducts the vapors directly to the outer air .. Sometimes 
called a vapor, steam, atmosphere, or exhaust vent. 

212. "Sterilizer, water .. means a device for sterilizing water and 
storing sterile water. 

213. 11 Still" means a device used in distilling liquids. 

214. "Storm drain .. means building storm drain. 

215. "Storm sewer" means a sewer used for conveying rainwater, 
surface water, condensate, cooling water, or similar liquid 
wastes. 

216. "Subsoil drain 11 means a drain which collects subsurface or 
seepage water and conveys it to a place of disposal. 

217. "Sump 11 means a tank or pit, which receives sewage or liquid 
waste, located below the normal grade of the gravity system 
and which must be emptied by mechanical means. 

218. 11 Sump drainage" means a liquid and airtight tank that receives 
sewage or liquid waste, or both, located below the elevation 
of the gravity system, and is emptied by pumping. 

219. 11 Sump pump" means a permanently installed mechanical device 
other than an ejector for removing sewage or liquid waste from 
a sump. 

220. 11 Supports 11 means devices for supporting and securing pipe, 
fixtures, and equipment. 

221. 11 Swinming pool 11 means any structure, basin, chamber, or tank 
containing an artificial body of water for swinming, diving, 
wading, or recreational bathing. 

222. "Tailpiece" means a connection used from outlet of fixture 
strainer to trap connection. 

223. "Tempered water" means water at a temperature of not less than 
ninety degrees Fahrenheit [32.22 degrees Celsius] and not more 
than one hundred five degrees Fahrenheit [40.56 degrees 
Celsius]. 

224. "Trap 11 means a fitting or device which provides a liquid seal 
to prevent the emission of sewer gases without materially 
affecting the flow of sewage or wastewater through it. 
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225. 11 Trap ann 11 means that portion of a fixture drain between a 
trap and its vent. 

226. 11 Trap primer 11 means a device or system of piping to maintain a 
water seal in a trap. 

227. 11 Trap seal" means the vertical distance between the crown weir 
and the top of the dip of the trap. 

228. 11 Vacuum 11 means any pressure less than that exerted by the 
atmosphere. 

229. 11 Vacuum breaker 11 means backflow preventer. 

230. 11 Vacuum breaker, nonpressure type (atmospheric) 11 means a 
vacuum breaker which is not designed to be subject to static 
line pressure. 

231. 11 Vacuum breaker, pressure type 11 means a vacuum breaker 
designed to operate under conditions of static line pressure. 

232. 11 Vacuum relief valve 11 means a device to prevent excessive 
vacuum in a pressure vessel. 

233. 11 Vent pipe 11 means part of the vent system. 

234. 11 Vent stack 11 means a vertical vent pipe installed to provide 
circulation of air to and from the drainage system and which 
extends through one or more stories. 

235. 11 Vent system 11 means a pipe or pi pes installed to provide a 
flow of air to or from a drainage system or to provide a 
circulation of air within such system to protect trap seals 
from siphonage and back pressure. 

236. 11 Vertical pipe 11 means any pipe or fitting which makes an angle 
of forty-five degrees or less with the vertical. 

237. 11 Wall hung water closet 11 means a water closet installed in 
such a way that no part of the water closet touches the floor. 

238. 11 Waste 11 means HE!t:tt8-waste-aA8-tA8t:tsiFtal-waste any 1 iguid or 
liquid-borne material or residue intended to be discarded 
which remains after any activity or process but does not 
include any such materials that contain animal or human fecal 
matter. 
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240. 11 Water distributing pipe 11 means a pipe within the building or 
on the premises which conveys water from the water-service 
pipe to the point of usage. 

241. 11Water 1 i fts 11 means sewage ejector. 

242. 11 Water main 11 means a water supply pipe for public use. 

243. 11 Water outlet .. means a discharge opening through which water 
is supplied to a fixture, into the atmosphere (except into an 
open tank which is part of the water supply system), to a 
boiler or heating system, to any devices or equipment 
requiring water to operate but which are not part of the 
plumbing system. 

244. 11Water riser pipe 11 means riser. 

245. 11 Water service pipe.. means the pipe from the water main or 
other source of potable water supply to the water distributing 
system of the building served. 

246. 11 Water supply system.. means the water service pipe, the 
water-distributing pipes, and the necessary connecting pipes, 
fittings, control valves, and all appurtenances in or adjacent 
to the building or premises. 

246.1. 11 Water temperature control valve 11 means a valve of the 
pressure balancing, thermostatic mixing, or combination 
pressure balance thermostatic mixing type, which is designed 
to control water temperature to reduce the risk of scalding. 

247. 11 Wet vent 11 means a vent which receives the discharge of wastes 
other than from water closets and kitchen sinks. 

247.1. 11Whirlpool bathtub" means a bathtub fixture which is equipped 
and fitted with a circulation piping system, pump, and other 
appurtenances and is so designed to accept, circulate, and 
discharge bathtub water upon each use. 

248. 11 Voke vent" means a pipe connecting upward from a soil or 
waste stack to a vent stack for the purpose of preventing 
pressure changes in the stack. 

History: Amended effective July 1, 1985; October 1, 1989; September 1, 
1990; January 1, 1992; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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CHAPTER 62-83-82 

62-83-82-12. Sleeves. 

1. Sleeves must be provided to protect all piping through 
concrete or masonry exterior or bearing walls. 

2. Sleeves must be sized so there is a minimum of one-half-inch 
[12.7-millimeter] clearance around the pipe or insulation, or 
both. 

3. Piping through concrete or masonry walls shall not be subject 
to any load from building construction. 

4. In exterior walls, annular space between sleeves and pipes 
must be filled or tightly caulked with coal tar asphaltum 
compound, lead, or other material found equally effective and 
approved as such by the administrative authority. 

5. AAy--~~~e-s~eeve-tA~e~gA-a-t~~ewa~~-~~st-Aave-tAe-s~aee-a~e~Aa 
tAe-~t~e-ee~~~ete~y-sea~ea--wttA--aA--a~~~evea--tt~e-~eststtve 
~ate~ta~--tA--aeee~aaAee-wttA-a~~-etAe~-eeaes All penetrations 
of construction required to have a fire resistance rating must 
be protected in accordance with the applicable building 
regulations. 

H;story: Amended effective October 1, 1989; February 1, 1996. 
General Author;ty: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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CHAPTER 62-83-83.1 

62-83-83.1-83. Fittings, fixtures, appliances, and appurtenances. 

1. Cleanout plugs and cap. 

a. Cleanout plugs must be of brass, plastic, stainless steel, 
or other approved materials and must be raised or 
countersunk square heads, except that where raised heads 
will cause a tripping hazard, countersunk heads must be 
used. 

b. Cleanout caps must be of brass, plastic, reinforced 
neoprene, cast iron, or other approved material and shall 
be readily removable. 

2. Fixtures. 

a. Plumbing fixtures must be constructed from approved 
materials having smooth, nonabsorbent surfaces and be free 
from defects, and except as permitted elsewhere in this 
article, must conform to the standards cited in Table 
62-03-03.1-01.3. 

b. Materials for special use fixtures not otherwise covered 
in this article must be constructed of . materials 
especially suited to the use for which the fixture is 
intended. 

3. Floor flanges and mounting bolts. 

a. Floor flanges for water closets or similar fixtures may 
not be less than one-eighth inch [3.18 millimeter] thick 
for brass, one-fourth inch [6.35 millimeter] thick and not 
less than one and one-half inches [38.1 millimeters] 
caulking depth for cast iron or galvanized malleable iron. 
Approved copper and plastic flanges may be used. 

b. If of hard lead, they must weigh not less than one pound 
nine ounces [70.87 decigrams] and be composed of lead 
alloy with not less than seven and seventy-five hundredths 
percent antimony by weight. Flanges must be soldered to 
lead bends, or shall be caulked, soldered, or threaded 
into other metal. 

c. All plastic flanges shall conform to current national 
sanitation foundation standards. 

d. Closet screws and bolts shall be brass. 
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e. The top of the closet flange must be installed above the 
finished floor not to exceed more than one-fourth inch 
[6.35 millimeters]. 

4. Flush p;pes and f;tt;ngs. Flush pipes and fittings must be of 
nonferrous material. When of brass or copper tube, the 
material must be at least three hundred thirteen 
ten-thousandths of an inch [.795 millimeter] in thickness [No. 
20 U.S. gauge]. 

5. Hangers and supports. Hangers, anchors, and supports must be 
of metal or other material of sufficient strength to support 
the piping and its contents. Piers may be of concrete, brick, 
or other approved material. 

6. Interceptors. Interceptors must ee~~+y;-tA-a++-Fes~eets;-wtiR 
iRe-ty~e-eF--~ae+--ef--eaeR--Stle--tReFeef--a~~Fevea--ey--tRe 
aa~tAtSiFaitve--a~tReFtiy meet the requirements of chapter 
62-03-06. 

7. Pressure tanks and vessels. 

a. Hot water storage tanks must meet construction 
requirements of American society of mechanical engineers, 
American gas association, or underwriter's laboratory as 
appropriate (see standards Table 62-03-03.1). 

b. Storage tanks less in volume than those requirements 
specified by American society of mechanical engineers 
shall be of durable materials and constructed to withstand 
one hundred twenty-five pounds per square inch [56.70 
kilograms per 6.45 square centimeters] with a safety 
factor of two. 

8. Roof dra;ns. Roof drains must be of cast iron, copper, lead, 
or other approved corrosion-resistant materials. 

9. Safety dev;ces for pressure tanks. Safety devices must meet 
the requirements of the American national standards institute, 
the American society of mechanical engineers, or the 
underwriters laboratories. Listing by underwriters 
laboratories, American gas association, or national board of 
boiler and pressure vessel inspectors constitutes evidence of 
conformance with these standards. Where a device is not 
listed by any of these, it must have certification by an 
approved laboratory as having met these requirements. 

10. Sept;c tank. 

a. Plans for all septic tanks must be submitted to the 
approving authority for approval. The plans must show all 
dimensions, reinforcing, structural calculations, and such 
other pertinent data as may be required. 
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b. Septic tanks must be constructed of sound durable 
materials, not subject to excessive corrosion or decay, 
and must be watertight. (See subsection 2 of sect ion 
62-03-16-06). 

History: Effective July 1, 1985; amended effective October 1, 1989; 
January 1, 1992; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-83.1-86. Sanitary drainage and indirect waste systems. 

1. Aboveground piping - Sanitary and indirect drainage. Soil and 
waste piping aboveground in buildings must be of 8Fass--~t~e; 
ee~~eF-~t~e;-ee~~eF-t~ee-eFatAa§e;-waste-aAa-veAttA§-wet§At-eF 
AeavteF;-east--tFeA--set~--~t~e;--§a~vaAtlea--stee~--~t~e;--eF 
aeFy~eAttFt~e-e~taeteAe-styFeAe;----eF---~e~yvtAy~---eA~eFtae; 
aFatAa§e;-waste-aAa-veAttA§;-seAea~~e-49--eF--AeavteF--~~astte 
~t~e materials listed for such use in table 62-03-03.2. When 
plastic pipe is installed eaeA for soil or waste staek--{aees 
Aet-tAe~~ae-staek-veAt}-may-Aet-e~eeea-tAtFty-ftve-feet-f±9~67 
meteFs}-tA-Aet§At~--HePtleAta~ stacks, horizontal offsets in 
stacks, horizontal branches connected to stacks aAa~ 
buil ding drains aboveground aFe-~tffittea-te-a-ma~tffi~ffi-aeve~e~ea 
~eA§tA--ef-tAtFty-ftve-feet-f±9~67-meteFs}~--lf-~FevtsteAs-aFe 
maae; provision for expansion must be made at thirty-five foot 
[10.67-meter] intervals;-tAe-atstaAee-may-e~eeea-tAtFty-ftve 
feet-f±9~67-meteFs}. 

2. Underground building sanitary drains. All underground 
building drains ffi~st--ee--east--tPeA--set~--~t~e;--AaFa-teffi~eF 
ee~~eF------t~ee------ty~e------t;------eF-----AeavteF;-----eF 
aeFy~eAttFt~e-e~taateAe-styFeAe;---eF---~e~yvtAy~----eA~eFtae; 
SFatAa§e;--waste--aAa--veAttA§;-SeAea~~e-49-eF-AeavteF-~~aStte 
~t~e~--WAeFe-feFFe~s-tAFeaaea--jetAts--aFe--~sea--~AaeF§Fe~Aa; 
tAey-ffi~st-ee-eea~-taF-eeatea-eF-e~~tva~eAt-a~~Pevea-~FeteetteA 
a~~~tea-wAeA-tAsta~~ea and other underground sanitary drain 
and waste piping within buildings must be of materials listed 
for such use in table 62-03-03.2. 

3. Building sanitary sewer. 

a. In trench separate from water service. lf-tAe-8~t~8tA§ 
seweF-tS-tAsta~~ea-tA-a-tFeAeA--se~aFate--fFeffi--tAe--wateF 
seFvtee;--tAe--seweF--~t~e--ffiateFta~--ffi~st--ee-ett~ffitAtlea 
ft8eP;--east--tFeA;--eeAeFete;--vttFtfte8--e~ay;---ee~~eF; 
aeFy~eAttFt~e-e~taeteAe-styFeAe;--eF--~e~yvtAy~--eA~eFtae; 
SFatAa§e;-waste-aAe-veAttA§-SeAea~~e--49--eF--AeavteF;--eF 
aeFy~eAttFt~e-e~taeteAe-styFeAe;--eF--~e~yvtAy~--eA~eFtae; 
seweF-~t~e-{SQR-36-eP-AeavteF}-~~astte-~t~e~--detAts--ffi~st 
ee-wateFtt§At-aAa-Peet~Feef Sanitary sewer piping outside 
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of buildings must be of materials listed for such use in 
table 62-03-03.2. 

b. In trench with water service. If the building sewer is 
installed in the same trench as the water service, the 
sewer pipe material must be cast iron, 
acrylonitrile-butadiene-styrene, or polyvinyl chloride, 
drainage, waste and venting, schedule 40 or heavier. The 
conditions in subsection 1 of section 62-03-10-06 must 
also be met. 

4. Fittings. The materials of which drainage system pipe 

5. 

fittings are made must conform to the type of piping materials 
used in the drainage system. The fittings may have no ledges, 
shoulders, or reductions which can retard or obstruct flow in 
the piping. Threaded drainage pipe fittings must be of the 
recessed drainage type, black or galvanized. 

History: Effective July 1, 1985; amended effective October 1, 1989; 
February 1, 1994; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-83.1-88. Potable water supply systems. 

1. Water service pipe. Water service pipe to point of entrance 
to the building must be maae-ef-8Fass--~~~e;--ee~~eF--t~ee--eF 
ee~~eF--~~~e;--east-~FeA-wateF-~~~e;-eF-§atvaA~lea-steet-~~~e; 
eF--a~~Fevea--~tast~e--~~~e--{m~A~m~m--~Fess~Fe--Fat~A§--- of 
materials listed for such use in table 62-03-03.3 and shall be 
water pressure rated for not less than one hundred sixty 
pounds per square inch----- at 73F}~--~e~~eF-t~ee-wAeA-~sea 
~AaeF§Fe~Aa-may-Aet-ee-tess-tAaA-ty~e-t~--Att-tAFeaaea-feFFe~s 
~~~e-aAa-f~tt~A§s-m~st-ee-§atvaA~lea-eF-eemeAt-t~Aea-aAa;-wAeA 
~sea-~AaeF§Fe~Aa-~A-eeFFes~ve-se~t-eF-f~ttea-§Fe~Aa;--m~st--ee 
eeat--taF-eAamet-eeatea-aAa-tAFeaaea-je~Ats-m~st-ee-eeatea-aAa 
wFa~~ea-wAeA-~Astattea (see subsection 4). 

2. Water distribution system pipe. Water distribut ion system 
pipe must be of 8Fass--~~~e;--ee~~eF--t~ee--eF--ee~~eF--~~~e; 
§atvaA~lea--steet--~~~e;--eF--a~~Fevea--~tast~e--~~~e material 
listed for such use in table 62-03-03.3 .and must be water 
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3. Fittings. The materials of which water supply system pipe 
fittings are made must be compatible with the type of piping 
materials used in the water supply system (see subsection 4). 

4. Material strength. 

a. All materials used for water piping must be suitable for 
use with the maximum temperature, pressure, and velocity 
that may be encountered in the installation, including 
temporary increases and surges. 

b. When the standards for the piping material used for hot 
and cold water distribution limit the working pressure or 
temperature to values lower than usually encountered, the 
relief valve may be set no higher than the limits of the 
standard. 

5. Limitation of lead content. Pipe and fittings used in the 
potable water supply system may not contain more than eight 
percent lead. 

6. Plastic p1p1ng. Plastic piping materials used for the 
conveyance of potable water must comply with NSF 14 and be 
marked accordingly. 

History: Effective July 1, 1985; amended effective January 1, 1988; 
October 1, 1989; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-93.1-99. Storm drainage systems. 

1. Interior conductors. Interior conductors installed 
aboveground in buildings must be of eFass-~t~e;--ee~~eF--~t~e; 
ee~~eF--t~ee;--aFatAage;--waste-aAa-veAttA§-wetgRt-eF-ReavteF; 
east--tFeA--set+--~t~e;--ga+vaAtlea--stee+--~t~e;--+eaa--~t~e; 
aeFyteAttFtte-e~taateAe-styFeAe----eF----~e+yvtAy+---eRteFtae; 
8FatAage;-waste-aAa-veAttAg--seRea~+e-4Q--eF--ReavteF--~+astte 
~t~e;-eF-aeFyteAttFtte-e~taateAe-styFeAe-eF-~e+yvtAyt-eRteFtae 
seweF-~t~e materials listed for such use in table 62-03-03.4. 
Plastic pipe SDR 35 eF--ReavteF is allowed for interior 
conductors six inches [15.24 centimeters] in diameter or 
larger. When plastic pipe is installed for interior 
conductors, aAa-tRe--veFttea+--eF--ReFtleAta+--+eAgtR--e~eeeas 
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tR~Fty-f~ve-feet-f±9~67-~teFSf; prov1s1ons for expansion must 
be made at thirty-five-foot ([10.67-meter] intervals. 

2. Exterior gutters and leaders. Exterior gutters and rain 
leaders must be of a~~Fevea galvanized sheet metal, aluminum, 
plastic, or other aeee~taete approved material. 

3. Underground building storm drains. All underground building 
storm drains must be east-~FeR-se~t-~~~e;--RaFa-tem~eF--ee~~eF 
t~ee---ty~e---8Fa~Rage;---waste---aR8---veRt~Rg;--eF--Reav~eF; 
aeFyteR~tF~te-e~taa~eRe-styFeRe----eF----~etyv~Ryt----eRteF~ae 
8Fa~Rage;--waste--aR8--veRt~R§;-seRe8~te-49-eF-Reav~eF-~tast~e 
~~~e-eF-aeFyteR~tF~te-e~taa~eRe-styFeRe-eF-~etyv~Ryt--eRteF~ae 
seweF---~~~e of materials listed for such use in table 
62-03-03.4. Plastic pipe SDR 35 is allowed for building 
drains six inches [15.24 centimeters] in diameter or larger. 
Where ferrous threaded joints are used underground, they must 
be coal tar coated or equivalent approved protection applied 
when installed. 

4. Building storm sewer. The building storm sewer outside of 
buildings must be of aseestes-eemeRt;-e~t~m~R~lea-f~eeF;--east 
~FeR--se~t--~~~e;--eeReFete;--v~tF~f~ea-e+ay;-ee~~eF-t~ee-ty~e 
8Fa~Rage;-waste-aR8-veRt~Rg;--aeFyteR~tF~te-e~taa~eRe-styFeRe; 
eF--~etyv~Ryt-ERteF~ae-8Fa~Rage;-waste-aR8-veRt~Rg-seRe8~te-4Q 
eF-Reav~eF-~tast~e-~~~e;--eF--aeFyteR~tF~te-e~taa~eRe-styFeRe; 
eF--~etyv~Ryt--ERteF~ae-seweF-~~~e-SQR-36-eF-Reav~eF materials 
listed for such use in table 62-03-03.4. 

History: Effective July 1, 1985; amended effective October 1, 1989; 
February 1, 1994; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-83.1-18. Venting systems. 

1. Aboveground. Vent piping aboveground in buildings m~st-ee-ef 
8Fass-~~~e;-ee~~eF-~~~e;--ee~~eF--t~ee;--8Fa~Rage;--waste--aR8 
veRt~Rg--we~gRt--eF--Reav~eF;--east-~FeR-se~t-~~~e;-gatvaR~leS 
steet-~~~e;-teaa-~~~e;-eF-aeFyteR~tF~te-e~taa~eRe-styFeRe;--eF 
~etyv~Ryt--eRteF~ae-8Fa~Rage;-waste-aR8-veRt~Rg-seRe8~te-49-eF 
Reav~eF--~tast~e--~~~e serving sanitary, waste, or storm 
drainage systems must be of materials listed for such use in 
table 62-03-03.5. 

2. Underground. All underground vent piping must be east-~FeR 
se~t-~~~e;-RaF8-tem~eF-ee~~eF-t~ee-ty~e--8Fa~Rage;--waste--aR8 
veRt~Rg---eF---Reav~eF;---aeFyteR~tF~te-e~taa~eRe-styFeRe;--eF 
~etyv~Ryt-ERteF~ae-8Fa~Ra§e;-waste-aR8-veRt~Rg-seRe8~te-4Q--eF 
Reav~eF--~tast~e-~~~e~--WReFe-feFFe~s-tRFeaaea-je~Rts-aFe-~sea 
~R8eFgFe~R8;-tRey--m~st--ee--eeat--taF--eeatea--eF--e~~~vateRt 
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a~~Fevea-~Peteet~eA-a~~+~ea-wAeA-~Asta++ea of materials listed 
for such use in table 62-03-03.5. 

3. Fittings. Fittings must be compatible with the type of pipe 
used in the vent system as required by subsections 1. and 2 or 
when used with galvanized pipe they may be black drainage 
fittings, black steam pattern fittings, or galvanized 
malleable fittings. 

History: Effective July 1, 1985; amended effective October 1, 1989i 
February 1. 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

STAFF COMMENT: Table 62-03-03.1 is all new and is not underscored so as 
to improve readability. 
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TABLE 62-93-93.1 
STANDARDS FOR APPROVED PLUMBING 

MATERIALS AND EQUIPMENT 

I. FERROUS PIPE AND FITTINGS 

1. Hub and Spigot Cast-Iron Soil Pipe and Fittings: ASTM A74-87. 

2. Hubless Cast-Iron Soil Pipe and Fittings: CISPI 301-90, ASTM 
A888-90. 

3. Ductile-Iron Pressure Pipe: ASTM A377-89, ANSI/AWWA 
C151/A21.51-86. 

4. Ductile-Iron and Gray-Iron Fittings {3 11 and larger): ANSI/AWWA 
C110/A21.10-87. 

5. Cement-Mortar Lining for Ductile-Iron Pipe and Fittings: 
ANSI/AWWA C104/A21.4-1990. 

6. Steel Pipe, Galvanized, Welded and Seamless: ASTM A53-90b, 
ANSI/ASME B36.10M-1985. 

7. Cast-Iron Threaded Drainage Fittings: ANSI/ASME B16.12-1991. 

8. Cast-Iron Fittings {UPC Fittings): IAPMO PS 5-84. 

9. Cast-Iron Threaded Fittings, Class 125 and 250: ANSI/ASME 
B16.4-1985. 

10. Malleable-Iron Threaded Fittings, Classes 150 & 300: ANSI/ASME 
B16.3-1985. 

11. Ferrous Pipe Plugs, Bushings, and Locknuts with Pipe Threads: 
ANSI/ASME B16.14-1991. 

II. NONFERROUS METALLIC PIPE AND FITTINGS 

1. Brass Pipe, Red, Seamless, Standard Sizes: ASTM B43-91 . 

2. Cast Bronze Threaded Fittings, Classes 125 & 250: ANSI/ASME 
B16.15-1985. 

3. Cast Copper Alloy Pipe Flanges, Class 150, 300, 400, 600, 900, 
1500, 2500, and Flanged Fittings, Class 150 and 300: ASME 
B16.24-1991. 

4. Cast Copper Alloy Solder Joint Drainage Fittings - DWV: ANSI 
B16.23-1984. 
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5. Cast Copper Alloy Solder Joint Pressure Fittings: ANSI 
B16.18-1984. 

6. Copper Drainage Tube (DWV): ASTM B306-92. 

7. Copper Pipe, Seamless, Standard Sizes: ASTM B42-93. 

8. Copper Pipe, Threadless (TP): ASTM B302-92. 

9. Copper Water Tube, Seamless (K,L,M): ASTM BSS-93. 

10. Grooved & Shouldered Joints (Split Couplings, for Copper 
Tube): ANSI/AWWA C606-87. 

11. Wrought Copper and Wrought Copper Alloy Solder Joint Drainage 
Fittings - DWV: ANSI/ASME B16.29-1986. 

12. Wrought Copper and Copper Alloy Solder Joint Pressure 
Fittings: ANSI/ASME B16.22-1989. 

13. Lead Pipe, Bends, Traps, Caps and Plugs: FSWW-P-325B (June 9, 
1976). 

III. NONMETALLIC PIPE AND FITTINGS 

1. Acrylonitrile-Butadiene-Styrene (ABS) Plastic Pipe (SDR-PR) 
(1/8 11 

- 12 11
): ASTM D2282-89. 

2. Acrylonitrile-Butadiene-Styrene (ABS) Plastic Pipe, Schedules 
40 and 80 (1/8 11 

- 12"): ASTM D1527-89. 

3. Acrylonitrile-Butadiene-Styrene (ABS) Plastic Pipe Fittings, 
Schedule 40 (1/8" - 811

): ASTM D2468-93. 

4. Acrylonitrile-Butadiene-Styrene (ABS) Schedule 40 Plastic 
Drain, Waste, and Vent Pipe and Fittings (1-1/4 11 

- 611
): ASTM 

D2661-93a. 

5. Acrylonitrile-Butadiene-Styrene (ABS) Schedule 40 Plastic 
Drain, Waste, and Vent Pipe With a Cellular Core (1-1/4 11 

-

611
): ASTM F628-93. 

6. Acrylonitrile-Butadiene-Styrene (ABS) Sewer Pipe and Fittings 
(3 11 

- 12 11
): ASTM D2751-93. 

7. Acrylonitrile-Butadiene-Styrene 
Chloride) (PVC) Composite Sewer 
D2680-93. 

(ABS) and Poly 
Piping (6 11 -15 11

): 

(Vinyl 
ASTM 

8. Poly (Vinyl Chloride) (PVC) Pressure Pipe for Water (4 11 -12 11
): 

AWWA C900-89. 
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9. Poly (Vinyl Chloride) (PVC) Plastic Pipe, Schedules 40, 80, 
and 120 (1/8 11 -24 11

): ASTM D1785-93. 

10. Poly (Vinyl Chloride) (PVC) Plastic Pipe Fittings, Schedule 
40; Socket-Type (1/8 11 -8 11

): ASTM D2466-93. 

11. Poly (Vinyl Chloride) (PVC) Plastic Pipe Fittings, Schedule 
80; Socket-Type (1/8 11 -8 11

): ASTM D2467-93. 

12. Poly (Vinyl Chloride) (PVC) Plastic Pipe Fittings, Schedule 
80, Threaded (1/8 11 -6 11

): ASTM D2464-93. 

13. Poly (Vinyl Chloride) (PVC) Pressure-Rated Pipe, (SDR Series) 
(1/8 11 -36 11

): ASTM D2241-93. 

14. Poly (Vinyl Chloride) (PVC) Plastic Drain, Waste, and Vent 
Pipe and Fittings (1-1/4 11 -12 11

): ASTM D2665-93a. 

15. 3.25 11 Outside Diameter Poly (Vinyl Chloride) (PVC) Plastic 
Drain, Waste, and Vent Pipe and Fittings: ASTM D2949-93a. 

16. Poly (Vinyl Chloride) (PVC) Sewer Pipe and Fittings (2 11 -6 11
): 

ASTM D2729-93. 

17. Poly (Vinyl Chloride) (PVC) Gasketed Sewer Fittings (4 11 -27 11
): 

ASTM F1336-93. 

18. Coextruded Poly (Vinyl Chloride) (PVC) Plastic Pipe With a 
Cellular Core; Nonpressure Uses, IPS Schedule 40 (3 11 -18 11

): 

ASTM F891-93a. 

19. Coextruded Poly (Vinyl Chloride) (PVC) Plastic Pipe With a 
Cellular Core; Nonpressure Uses, Sewer and Drain Series 
(3 11 -18 11

): ASTM F891-93a. 

20. Type PS-46 Poly (Vinyl Chloride) (PVC) Plastic Gravity Flow 
Sewer Pipe and Fittings (4 11 -18 11

): ASTM F789-89. 

21. Type PSM Poly (Vinyl Chloride) (PVC) Sewer Pipe and Fittings 
(4 11 -15 11

): ASTM D3034-93. 

22. Chlorinated Poly (Vinyl Chloride) (CPVC) Plastic Hot and Cold 
Water Distribution Systems (3/8 11 -2 11

): ASTM D2846-93. 

23. Chlorinated Poly (Vinyl Chloride) (CPVC) Plastic Pipe (SDR-PR) 
(1/4 11 -12 11

): ASTM F442-93. 

24. Chlorinated Poly (Vinyl Chloride) (CPVC) Plastic Pipe, 
Schedules 40 and 80 (1/4 11 -12 11

): ASTM F441-93. 

25. Chlorinated Poly (Vinyl Chloride) (CPVC) Plastic Pipe 
Fittings, Schedule 80; Socket-type (1/4 11 -8 11

): ASTM F439-93a. 
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26. Chlorinated Poly (Vinyl Chloride) (CPVC) Plastic Pipe 
Fittings, Schedule 80; Threaded (1/4 11 -6 11

): ASTM F437-93. 

27. Polybutylene (PB) Pressure Pipe and Tubing for Water 
(1/2 11 -3 11

): A'vMA C902-88. 

28. Polybutylene (PB) Plastic Hot and Cold Water Distribution 
Systems (1/4 11 -2 11

): ASTM D3309-93. 

29. Polybutylene (PB) Plastic Pipe (SDR-PR) Based on Outside 
Diameter (1/2 11 -6 11

): ASTM D3000-93. 

30. Polybutylene (PB) Plastic Pipe (SIDR-PR) Based on Controlled 
Inside Diameter (1/2 11 -6 11

): ASTM D2662-93. 

31. Polybutylene (PB) Plastic Tubing (1i2 11 -2 11
): ASTM D2666-93. 

32. Metal Insert Fittings for Polybutylene (PB) Tubing 
(3/8 11 -3/4 11

): ASTM F1380-92. 

33. Copper Crimp Rings for Joints using Insert Fittings in 
Polybutylene (PB) Tubing (3/8 11 -3/4 11

): ASTM F845-93. (Plastic 
insert fittings are not approved). 

34. Polyethylene (PE) Pressure Pipe and Tubing for Water Service 
(1/2 11 -3 11

): ANSI/AWWA C901-88. 

35. Polyethylene (PE) Plastic Pipe (SOR-PR) Based on Controlled 
Outside Diameter (1/2 11 -6 11

): ASTM D3035-93. 

36. Polyethylene (PE) Plastic Pipe (SIDR-PR) Based on Controlled 
Inside Diameter (1/2 11 -6 11

): ASTM D2239-93. 

37. Polyethylene (PE) Plastic Pipe, Schedule 40 (1/2 11 -6 11
): ASTM 

D2104-93. 

38. Polyethylene (PE) Plastic Pipe, Schedules 40 and 80, Based on 
Outside Diameter (1/2"-12 11

): ASTM D2447-93. 

39. Polyethylene (PE) Plastic Tubing (1/2 11 -2 11
): ASTM 02737-93. 

40. Butt Heat Fusion Polyethylene (PE) Plastic Fittings for 
Polyethylene (PE) Plastic Pipe and Tubing (1/2 11 -48 11

): ASTM 
03261-93. 

41. Crosslinked Polyethylene (PEX) Tubing (1/4 11 -2 11
): ASTM F876-93. 

42. Crosslinked Polyethylene (PEX) Plastic Hot and Cold Water 
Distribution Systems (1/4 11 -2"): ASTM F877-93. 

43. Plastic Insert Fittings for Polyethylene (PE) Plastic Pipe 
(1/2 11 -4 11

): ASTM D2609-93. 
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44. Corrugated Polyethylene (PE) Tubing and Fittings (3 11 -6 11
): ASTM 

F405-93. 

45. Smoothwall Polyethylene (PE) Pipe for use in Drainage and 
Waste Disposal Absorption Fields (3 11 -6 11

): .ASTM F810-93. 

46. Styrene-Rubber (SR) Plastic Drainpipe and Fittings (2 11 -6 11
): 

ASTM D2852-93. 

47. Thermoplastic Accessible and Replaceable Plastic Tube and 
Tubular Fittings; for Waste Connections (1-1/4 11

, 1-1/2 11
): ASTM 

F409-93. 

48. Fiberglass Pressure Pipe (1 11 and larger): ANSI/AWWA C950-88. 

49. Fiberglass (GFR) Sewer and Industrial Pressure Pipe (8 11 and 
larger): ASTM D3754-91. 

50. Fiberglass (GFR) Sewer Pipe (8 11 and larger): ASTM D3262-93. 

51. Fiberglass (GFR) Nonpressure Pipe Fittings (8 11 and larger): 
ASTM D3840-88. 

52. Clay Drain Tile, Perforated (4 11 -18 11
): ASTM C498-65 (1986}. 

53. Vitrified Clay Pipe, Extra Strength, Standard Strength, and 
Perforated (3 11 and larger): ASTM C700-89a (el). 

54. Concrete Drain Tile (4 11 and larger): ASTM C412-90. 

55. Concrete Sewer, Storm Drain, and Culvert Pipe; Nonreinforced 
(4 11 and larger): ASTM C14-90. 

56. Reinforced Concrete Culvert, Storm Drain, and Sewer Pipe (12 11 

and larger): ASTM C76-90. 

57. Perforated Concrete Pipe (4 11 and larger): ASTM C444-90. 

IV. PIPE JOINTS, JOINING MATERIALS, COUPLINGS, GASKETS 

1. Pipe Threads, Tapered, General Purpose: ANSI/ASME 
81.20.1-1983. 

2. Liquid and Paste Fluxes for Soldering Applications of Copper 
and Copper Alloy Tube: ASTM 8813-91. 

3. Solder Metal: ASTM 832-93. 

4. Brazing Filler Metal: AWS A5.8-89. 

5. Pig Lead: ASTM 829-79 (1984). 
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6. Grooved and Shouldered Joints (Split Couplings): ANSI/AWWA 
C606-87. 

7. Flexible Transition Couplings for Underground Piping Systems: 
ASTM C-1173-91. 

8. Rubber Sheet Gaskets: ASTM D1330-85 (1990). 

9. Rubber Gasket Joints for Ductile-Iron and Gray-Iron Pressure 
Pipe and Fittings: ANSI/AWWA C111/A21.11-90. 

10. Rubber Gaskets for Cast-Iron Soil Pipe and Fittings: ASTM 
C564-88. 

11. Couplings for Hubless Cast-Iron Soil Pipe and Fittings: FM 
1680, CISPI 310-90. 

12. Compression Joints for Vitrified Clay Pipe and Fittings: ASTM 
C425-90a. 

13. Rubber Gasket Joints in Circular Concrete Sewer and Culvert 
Pipe: ASTM C443-85a (1990). 

14. Elastomeric Seals (gaskets) for Push-On Joints in Plastic 
Pipe: ASTM F477-93. 

15. Flexible Elastomeric Seals for Plastic Pressure Pipe: ASTM 
D3139-89. 

16. Flexible Elastomeric Seals for Plastic Drain and Sewer Pipe: 
ASTM D3212-92. 

17. Socket-end IPS PVC Pipe Joints: ASTM D2672-93. 

18. Primers for Solvent Cement Joints in PVC Plastic Pipe and 
Fittings: ASTM F656-93. 

19. Solvent Cement for Acrylonitrile-Butadiene-Styrene (ABS) 
Plastic Pipe and Fittings: ASTM D2235-93a. 

20. Solvent Cements for Poly (Vinyl Chloride) (PVC) Plastic Piping 
Systems: ASTM D2564-93. 

21. Solvent Cements for Transition Joints Between 
Acrylonitrile-Butadiene-Styrene (ABS) and Poly (Vinyl 
Chloride) (PVC) Nonpressure Piping Components: ASTM 03138-93. 

22. Solvent Cements for Chlorinated Poly (Vinyl Chloride) (CPVC) 
Plastic Pipe and Fittings: ASTM F493-93a. 

23. Solvent Cements for Styrene-Rubber (SR) Plastic Pipe and 
Fittings: ASTM 03122-93. 
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V. PLUMBING FIXTURES 

1. Bathtubs, Plastic: ANSI Z124.1-1987 and addendum Z1241a-1990. 

2. Ceramic Plumbing Fixtures, Nonvitreous: ANSI/ASME 
A112.19.9M-1990. 

3. Drains for Prefabricated and Precast Showers: IAPMO PS-4-90. 

4. Drinking Fountains and Water Coolers, Self-contained, 
Mechanically Refrigerated: ANSI/ARI 1010-1984, ANSI/UL 
399-1986. 

5. Enameled Cast-Iron Plumbing Fixtures: ANSI/ASME 
A112.19.1M-1987. 

6. Enameled Steel Plumbing Fixtures: ANSI/ASME A112.19.4M-1984. 

7. Floor Drains: ANSI A112.21.1M-1980 (R1990). 

8. Lavatories, Plastic: ANSI Z124.3-1986 and addendum 
Z124.3a-1990. 

9. Roof Drains: ANSI A112.21.2M-1983. 

10. Shower Receptors and Shower Stalls, Plastic: ANSI Z124.2-1987 
and addendum Z124.2a-1990. 

11. Stainless Steel Plumbing Fixtures (Residential Design): 
ANSI/ASME A112.19.3M-1987. 

12. Vitreous China Plumbing Fixtures: ANSI/ASME A112.19.2M-1990. 

13. Water Closet Bowls and Tank, Plastic: ANSI Z124.4-1986 and 
addendum Z124.4a-1990. 

14. Whirlpool Bathtub Appliances: ANSI/ASME A112.19.7M-1987. 

15. Backflow Prevention Requirements for Fixture Fittings with 
Hose Connected Single Movable Outlets: CSA B-125-93; IAPMO 
PS-49-92. 

VI. PLUMBING FIXTURE TRIM 

1. Ballcock (Water Closet Flush Tank Fill Valve): ANSI/ASSE 
1002-1979, ASSE 1002-1986. 

2. Control Valves for Bath Facilities; Individual Thermostatic, 
Pressure Balance, and Combination Type: ANSI/ASSE 1016-1990. 

3. Divertors for Plumbing Faucets with Hose Spray, Antis i phon 
Type, Residential Application: ASSE 1025-1978. 
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4. Faucets and Fixture Fittings: ANSI/ASME A112.18.1M-1989. 

5. Flushometers (Pressurized Flushing Devices): ANSI/ASSE 
1037-1990. 

6. Laboratory Faucet Vacuum Breakers: ANSI/ASSE 1035-1981. 

7. Showers, Hand Held: ANSI/ASSE 1014-1990. 

8. Supports for Off-The-Floor Plumbing Fixtures: ANSI/ASME 
A112.6.1M-1988. 

9. Trim for Water Closet Bowl, Tanks, and Urinals (Dimensional 
Standards): ANSI A112.19.5-1979 (R1990). 

10. Water Connectors, Flexible Metallic: IAPMO PS-14-89. 

11. Water Closet Seats, Plastic: ANSI Z124.5-1989. 

12. Whirlpool Suction Fittings: ANSI/ASME A112.19.8-1987. 

VII. PLUMBING APPLIANCES 

1. Clothes Washers: ANSI/AHAM HLW-2PR-1986, ANSI/ASSE 1007-1986. 

2. Dishwashing Machines, Commercial: ANSI/UL 921-1985, ANSI/ASSE 
1004-1990. 

3. Dishwashers, Household: ANSI/UL 749-1984, ANSI/AHAM 
DW-2PR-1986, ANSI/ASSE 1006-1986. 

4. Food Waste Grinder Units, Commercial: ANSI/ASSE 1009-1990. 

5. Food Waste Disposal Units, Household: AHAM FWD-1-1991, 
ANSI/ASSE 1008-1980, ASSE 1008-1986, ANSI/UL 430-1986. 

6. Hot Water Dispensers: ASSE 1023-1979. 

7. Water Heaters, Gas, Volume I, Storage Type, 75,000 BTUH Input 
or Less: ANSI Z21.10.1-1990 and addendum Z21.10.1a-1991. 

8. Water Heaters, Gas, Volume III, Storage Type with Input Above 
75,000 BTUH, Circulating and Instantaneous Water Heaters: ANSI 
Z21.10.3-1990 and addendum Z21.10.3a-1990. 

9. Water Heaters, Household Electric Storage Tank Type: ANSI/UL 
174-1989. 

10. Water Heaters, Instantaneous, Electric, Point-of-Use: ANSI/UL 
499-1987. 

11. Water Heaters, Oil-Fired Storage Type: ANSI/UL 732-1987. 
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12. Water Heater Relief Valve Drain Tubes: ASME A112.4.1-1993. 

VIII. VALVES AND APPURTENANCES 

1. Backwater Valves: ANSI A112.14.1-1975 (R1990), IAPMO P5-8-77, 
CSA B181.1-M85 (ABS), CSA B181.2-M87 (PVC). 

2. Ballcocks (Water Closet Flush Tank Fill Valve): ASSE 
1002-1986. 

3. Bronze Gate, Globe, Angle and Check Valves: MSS SP-80-1987. 

4. Check Valves, Swing, Cast-Iron: MSS SP-71-1984. 

5. Cleanouts: ANSI A112.36.2M-1983. 

6. Drain Valves, Water Heater: ASSE 1005-1986. 

7. Flushometers (Pressurized Flushing Devices): ANSI/ASSE 
1037-1990. 

8. Gate Valves, Cast-Iron, 125# and 250#: MSS SP-70-1976. 

9. Gate Valves, Iron Body (3 11 and Larger): AWWA C500-86. 

10. Pressure Reducing and Regulating Valves: ANSI/ASSE 1003-1981. 

11. Relief Valves and Automatic Gas Shut-off. Devices for Hot Water 
Supply Systems: ANSI Z21.22-1986. 

12. Relief Valves, Thermal Expansion: ANSI/ASSE 1046-1990. 

13. Thermostatic Mixing Valves, Self-Actuated, Primary Domestic 
Use: ASSE 1017-1986. 

14. Trap Seal Primer Valves, Water Pressure Type: ASSE 1018-1986. 

15. Trap Seal Primer Valves, Drainage Type: ASSE 1044-1986. 

16. Wall Hydrants, Frost Proof, Automatic Draining, Antibackflow 
Type: ASSE 1019-1978. 

17. Water Hammer Arrestors: ANSI/ASME A112.26.1M-1984, ASSE 
1010-1982, POI WH201. 

IX. BACKFLOW PREVENTION DEVICES 

1. Airgap Drain for Domestic Dishwashers: ASSE 1021-1977. 

2. Backflow Preventers with Intermediate Atmospheric Vent: ASSE 
1012-1978. 

3. Detector Assembly, Double Check Type: ANSI/ASSE 1048-1990. 
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4. Detector Assembly, Reduced Pressure Type: ANSI/ASSE 1047-1990. 

5. Double Check Valve Assembly: ASSE 1015-1988. 

6. Dual Check Valve Type Backflow Preventer: ANSI/ASSE 1024-1990. 

7. Reduced Pressure Principle Backflow Preventer: ASSE 1013-1988. 

8. Vacuum Breaker, Atmospheric (Pipe-Applied): ANSI/ASSE 
1001-1990. 

9. Vacuum Breaker, Hose Connection: ANSI/ASSE 1011-1982. 

10. Vacuum Breaker, Laboratory Faucet: ANSI/ASSE 1035-1981. 

11. Vacuum Breaker, Pressure (Recommended for Outdoor Use): 
ANSI/ASSE 1020-1990. 

12. Backflow Prevention Requirements for Fixture Fittings with 
Hose Connected Single Movable Outlets: CSA B125-93; IAPMO 
PS-49-92. 

13. Hose Connection Backflow Preventers: ASSE 1052-93. 

14. Vacuum Breakers, Pressure (Indoor) Back Siphonage Backflow: 
ASSE 1056-93. 

X. MISCELLANEOUS 

1. Copper Flashing (Sheet): ASTM B370-92. 

2. Lead Flashing (Sheet): ASTM 8749-85. 

3. Pipe Hangers and Supports (Materials, Design, Manufacture): 
MSS SP-58-1988. 

4. Poly (Vinyl Chloride) (PVC) Plastic Flexible Concealed 
Water-Containment Membrane: ASTM D4551-91. 

5. Shower Pan Liner (PVC Plastic Sheeting): ASTM D4551-91. 

6. Water Containment Membrane, Concealed (Polyethylene Sheeting): 
ASTM D4068-91. 

7. Shower Pan Liner (Plastic Sheeting): ASTM D4068-91. 

8. Grease Interceptors: PDI-G101-85. 

XI. RECOMMENDED PRACTICES, INSTALLATION STANDARDS 

1. Installation of Ductile-Iron Water Mains and Appurtenances: 
ANSI/AWWA C600-87. 
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2. Installing Vitrified Clay Pipe Lines: ASTM C12-86. 

3. Safe Handling of Solvent Cements, Primers and Cleaners Used 
for Joining Thenmosplastic Pipe and Fittings: ASTM F402-93. 

4. Practice for Making Solvent-Cemented Joints with Poly (Vinyl 
Chloride) (PVC) Pipe and Fittings: ASTM D2855-93. 

5. Underground Installation of Thermoplastic Pressure Pipe (up to 
611

): ASTM D2774-72 (1983). 

6. Underground Installation of Thermoplastic Pipe for Sewers and 
Other Gravity Flow Applications: ASTM D2321-89. 

7. Practice for Installation of Thermoplastic Pipe and Corrugated 
Tubing in Septic Tank Leach Fields: ASTM F481-93. 

8. Plastic Fitting Patterns; Drain, Waste, and Vent (DWV): ASTM 
D3311-92. 

9. Selection and Application of Pipe Hangers and Supports: MSS 
SP-69-1983. 

10. Fabrication and Installation Standards for Pipe Hangers and 
Supports: MSS SP-89-1985. 

11. Field Test Procedures for Backflow Prevention Devices: ASSE 
5010. 

12. Professional Qualification, Series 5000, Backflow Prevention -
Assemblies Standards Program: ANSI/ASSE 5000. 

13. Practice for Heat-Joining Polyolefin Pipe and Fittings: ASTM 
D2657-90. 

14. Practice for Electrofusion Joining Polyolefin Pipe and 
Fittings: ASTM F1290-93. 

15. Making Capillary Joints by Soldering of Copper and Copper 
Alloy Tube and Fittings: ASTM B828-92. 

NOTES FOR TABLE 62-83-83.1 

1. See application sections of Chapter 62-03-03.1 for limitations 
on specific piping materials. 

2. Pipe sizes contained in parentheses () are provided for 
general information on the scope of the referenced standard 
and are not intended to limit use. 
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TABLB 62-03-03.2 ABOVEGROUND WITHIN BUILDINGS 
MATBRIALS POR SAlUTARY 
WASTB & DRAIR UNDERGROUND WITHIN BUILDINGS 
( 1) 

SEWERS OUTSIDE OF BUILDINGS 

ASS Pipe and Fittings, Schedule 40 DWV (ASTM D2661) * * * 
ASS Pipe - Cellular Core (ASTM F628) and DWV Fittings * * * 
ASS Sewer Pipe and Fittings (ASTM D2751) ( 2) (3) * 
ASS and PVC Composite Sewer Pipe(ASTM D2680) * 
Brass Pipe (ASTM 843) * 
cast-Iron Soil Pipe and Fittings * * * - Bell and Spigot (ASTM A74) 

Cast-Iron Soil Pipe and Fittings * * * - Hubless (CISPI 301, ASTM A888) 

Cellular core PVC Sewer and Drain Pipe (ASTM F891) ( 3) * 
Cellular core PVC sewer and Drain Pipe (ASTM F891) (4) * * 
Cellular Core PVC DWV Pipe, IPS Schedule 40(ASTM F891) * * * 
Concrete Drain Pipe. Nonreinforced (ASTM Cl4) * 
Concrete Drain Pipe, Reinforced (ASTM C76) * 
Copper Pipe (ASTM 842) * 
Copper Tube -DWV (ASTM 8306) * * * and Copper Drainage Fittings (ANSI 816.23) 

Copper Water Tube - K,L,M, (888) * * * and copper Drainage Fittings (ANSI 816.23) 

Fiberglass Sewer and Pressure Pipe (ASTM D3754) * and Fiberglass Non-Pressure Pipe Fittings (ASTM D3840) 

Fiberglass Sewer Pipe (ASTM D3262) * and Fiberglass Non-Pressure Pipe Fittings (ASTM D3840) 

Galvanized Steel Pipe (A53) * and cast-Iron Drainage Fittings (ASME B 16.12) 

PVC Pipe and Fittings, DWV (ASTM D2665) * * * 
PVC sewer Pipe (PS-46) and Fittings (ASTM F789) * 
PVC Sewer Pipe (PSM) and Fittings (ASTM D3034) (2) ( 3) * 
Vitrified Clay Pipe - Standard Strength (ASTM C700) * 
Vitrified Clay Pipe - Extra Strength (ASTM C700) * * 

(1) Piping shall be applied within the limits of its listed standards 
and the maufacturer's recommendations. 
(2) SDR 35 pipe or heavier (lower SDR number). 
(3) PS-45 pipe or stiffer (higher PS number). 
(4) PS-100 pipe or stiffer (higher PS number). 
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TABLB 62 03 03. 3 HOT WATER DISTRIBUTION 
KATBRIALS P'OR 

t 

POTABLB WATBR COLD WATER DISTRIBUTION 

WATER SERVICE PIPING 

ASS Plastic Pipe, SDR (ASTM D2282) * 
ASS Plastic Pipes, Schedule 40 or 80 (ASTM Dl527) * 
Brass Pipe (ASTM 843) * * * 
Copper Pipe (ASTM 842) * * * 
Copper Water Tube, Type K or L (ASTM 888) * * * 
Copper Water Tube, Type M (ASTM 888) * * 
CPVC Plastic Pipe, Schedule 40, 80 (ASTM F441) * * * 
CPVC Plastic Pipe, SDR (ASTM F442) * * * 
CPVC Plastic Water Distribution Systems (ASTM D2846) * * * 
Ductile Iron Pipe, Cement-Lined * (ASTM A377, ANSI/AWWA Cl51/A21.51) 

Fiberglass Pressure Pipe (AWWA C950) * 
Galvanized Steel Pipe (ASTM A53) * * * 
PB Plastic Pipe, SDR (ASTM D3000) * 
PB Plastic Pipe, SIDR (ASTM D2662) * 
PB Plastic Tubing (ASTM D2666) * 
PB Plastic Water Distribution Systems (ASTM D3309) * * * 
PB Plastic Pressure Pipe and Tubing (AWWA C902) * 
PE Plastic Pipe, Schedule 40 (ASTM D2104) * 
PE Plastic Pipe, Schedule 40, 80 (ASTM D2447) * 
PE Plastic Pipe, SDR (ASTM 03035) * 
PE Plastic Pipe, SIDR (ASTM D2239) * 
PE Plastic Tube (ASTM D2737) * 
PE Plastic Pressure Pipe and Tubing (AWWA C901) * 
PEX Plastic Water Distribution Systems (ASTM F877) * * 
PEX Plastic Tubing (ASTM F876) * * 
PVC Plastic Pressure Pipe (AWWA C900) * 
PVC Plastic Pipe, Schedule 40, 80, 120 (ASTM D1785) * 
PVC Plastic Pipe, SDR (ASTM D2241) * 
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TABLB 62 03 03.4 ABOVEGROUND WITHIN BUILDINGS 
MATERIALS FOR 
STORM DRAINAGE UNDERGROUND WITHIN BUILDINGS 
( 1) 

SEWERS OUTSIDE OF BUILDINGS .. 

ABS Pipe and Fittings, Schedule 40 DWV (ASTM D2661) * * * 
ABS Pipe - Cellular Core (ASTM F628) and DWV Fittings * * * 
ABS Sewer Pipe and Fittings (ASTM D2751) ( 2) ( 3) * 
ABS and PVC Composite Sewer Pipe (ASTM D2680) * 
Brass Pipe (ASTM B43) * 
Cast-Iron soil Pipe and Fittings * * * - Bell and Spigot (ASTM A74) 

Cast-Iron Soil Pipe and Fittings * * * - Hubless (CISPI 301, ASTM A888) 

Cellular Core PVC Sewer and Drain Pipe (ASTM F891) ( 3) * ( 5) ( 5) 

Cellular Core PVC Sewer and Drain Pipe (ASTM F891) (4) * * ( 5) 

Cellular Core PVC DWV Pipe, IPS Schedule 40(ASTM F891) * * * 
Concrete Drain Pipe. Nonreinforced (ASTM Cl4) * 
Concrete Drai n Pipe, Reinforced (ASTM C76) * 
Copper Pipe (ASTM B42) * 
Copper Tube -DWV (ASTM B306) * * * and Copper Drainage Fittings (ANSI B16.23) 

Copper Tube - K,L,M, (B88) * * * and Copper Drainage Fittings (ANSI 816.23) ,. 

Galvanized Steel Pipe (A53) * and Cast-Iron Drainage Fittings (ASME 8 16.12) 

PVC Pipe and Fittings, DWV (ASTM D2665) * * * 
PVC Sewer Pipe (PS-46) and Fittings (ASTM F789) * 
PVC Sewer Pipe (PSM) and Fittings (ASTM D3034) ( 2) (3) * ( 5) (5) 

Vitrified Clay Pipe - Standard Strength (ASTM C700) * 
Vitrified Clay Pipe - Extra Strength (ASTM C700) * * 

(1) Piping shall be applied within the limits of its listed standards 
and the maufacturer's recommendations. 
(2) SDR 35 pipe or heavier (lower SDR number). 
(3) PS-45 pipe or stiffer (higher PS number). 
(4) PS-100 pipe or stiffer (higher PS number). 
(5) Plastic piping 6 inches or larger only. 
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TABLB 62-03-03.5 ABOVEGROUND 
MATBRIALS POR 
VBRT PIPIRG UNDERGROUND 
( 1) 

ASS Pipe and Fittings, Schedule 40 DWV (ASTM D2661) * * 
ASS Pipe - Cellular Core (ASTM F628) and DWV Fittings * * 
Brass Pipe (ASTM 843) * 
Cast-Iron Soil Pipe and Fittings * * - Bell and Spigot (ASTM A74) 

Cast-Iron Soil Pipe and Fittings * * - Hubless (CISPI 301, ASTM A888) 

Cellular Core PVC DWV Pipe, IPS Schedule 40(ASTM F891) * * 
Copper Pipe (ASTM 842) * 
Copper Tube - DWV (ASTM 8306) * * and Copper Drainage Fittings (ANSI 816.23) 

Copper Water Tube - K,L,M, (888) * * and Copper Drainage Fittings (ANSI 816.23) 

Galvanized Steel Pipe (A53) * and Cast-Iron Drainage Fittings (ASME 8 16.12) 

PVC Pipe and Fittings, DWV (ASTM 02665) * * 
3.25" OD PVC Pipe and Fittings, DWV (ASTM 02949) * * 
Vitrified Clay Pipe - Extra Strength (ASTM C700) * 

(1) Piping shall be applied within the limits of its listed standards 
and the maufacturer's recommendations. 
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CHAPTER 62-93-84 

62-83-94-92. Types of jo;nts for p;p;ng mater;als. 

1. Caulked. 

a. Cast iron soil pipe. Every lead caulked joint for cast 
iron hub and spigot soil pipe shall be firmly packed with 
oakum or hemp and filled with molten lead not less than 
one inch [2.54 centimeters] deep and not to extend more 
than one-eighth inch [3.18 millimeters] below the rim of 
the hub. No paint, varnish, or other coatings shall be 
permitted on the jointing material until after the joint 
has been tested and approved. Lead shall be run in one 
pouring and shall be caulked tight. 

b. Cast iron water pipe. Every lead caulked joint for cast 
iron bell and spigot water pipe shall be firmly packed 
with clean, sound asbestos rope or treated paper rope. 
The remaining space in the hub shall be filled with molten 
lead according to the following schedule: 

Pipe Size 

Up to twenty inches 
Twenty-four, thirty, 

thirty-six inches 
Larger than thirty-six 

inches 

Depth of Lead 

Two and one-fourth inches 

Two and one-half inches 

Three inches 

Lead shall be run in one pouring and shall be caulked 
tight. 

2. Threaded. Every threaded joint shall conform to the American 
National Taper Pipe Thread, ANSI 82.1-1969. All burrs shall 
be removed. Pipe ends shall be reamed or filed out to size of 
bore, and all chips shall be removed. Pipe joint compound 
shall be used only on male threads. 

3. w;ped. Every joint in lead pipe or fittings, or between lead 
pipe or fittings and brass or copper pipe, ferrules, solder 
nipples, or traps, shall be full-wiped joints. Wi.ped joints 
shall have an exposed surface on each side of a joint not less 
than three-fourths inch [19.95 millimeters] and at least as 
thick as the material being jointed. Wall or floor flange 
lead-wiped joints shall be made by using a lead ring or flange 
placed behind the joints at wall or floor. Joints between 
lead pipe and cast iron, steel, or wrought iron shall be made 
by means of a caulking ferrule, soldering nipple, or bushing. 
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4. Soldered. Joints in copper tubing shall be made by the 
appropriate use of approved brass or copper fittings. The 
surface to be joined by soldering shall be cleaned bright by 
manual or mechanical means. The joints shall be properly 
fluxed with an approved noncorrosive paste type flux and made 
up with approved solder. Joints for potable water used in 
copper, brass, or wrought copper fittings must be made with a 
solder and flux containing not more than 0.2 percent lead. 
Soldered joints shall not be used for tube installed 
underground. 

5. Flared. Every flared joint for annealed-temper copper water 
tube shall be made with fittings meeting approved standards. 
The tube shall be reamed and then expanded with a proper 
flaring tool. 

6. Precast. Every precast collar shall be formed in both the 
spigot and bell of the pipe in advance of use. Collar 
surfaces shall be conical with side slopes of three degrees 
with the axis of the pipe and the length shall be equal to the 
depth of the socket. Prior to making joint contact, surfaces 
shall be cleaned and coated with solvents and adhesives as 
recommended in the standard. When the spigot end is inserted 
in the collar, it shall bind before contacting the base of the 
socket. Material shall be inert and resistant to both acids 
and alkalies. 

7. Brazed joints and extracted mechanical joints. 

a. Brazed joints must be made by first cleaning the surface 
to be joined down to the base metal, applying flux 
approved for such joints and for the filler metal to be 
used, and making the joint by heating to a temperature 
sufficient to melt the approved brazing filler metal on 
contact. 

b. An extracted mechanical joint may be made in copper tube. 
It must be produced with an appropriate tool and joined by 
brazing. To prevent the branch tube from being inserted 
beyond the depth of the extracted joint, depth stops must 
be provided. The brazed joint must be made according to 
subdivision a. 

8. Cement. Except for repairs and connections to existing lines 
constructed with such joints, cement mortar joints are 
prohibited. Where permitted, cement mortar joints shall be 
made in the following manner: A layer of jute or hemp shall 
be inserted into the base of the annular joint space and 
packed tightly to prevent mortar from entering the interior of 
the pipe or fitting. Not more than twenty-five percent of the 
annular space shall be used for jute or hemp. The remaining 
space shall be filled in one continuous operation with a 
thoroughly mixed mortar composed of one part cement and two 
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parts sand, with only sufficient water to make the mixture 
workable by hand. Additional mortar of the same composition 
shall then be applied to form a one to one slope with the 
barrel of the pipe. The bell or hub of the pipe shall be left 
exposed and when necessary the interior of the pipe shall be 
swabbed to remove any mortar or other material which may have 
found its way into such pipe. 

9. Burned lead (welded). Every burned {welded) joint shall be 
made in such manner that the two or more sections to be joined 
shall be uniformly fused together into one continuous piece. 
The thickness of the weld shall be at least as thick as the 
lead being joined. 

10. Mechanical (flexible or slip joint)~ 

a. Cast iron pipe. 

(1) Mechanical joint. Every mechanical joint in cast 
iron pipe shall be made with a flanged collar, rubber 
ring gasket, and appropriate number of securing 
bolts. 

(2) Hubless pipe. Joints for hubless cast iron soil pipe 
and fittings shall be made with an approved 
elastomeric sealing sleeve and stainless steel clamp, 
clamping screw, and housing. 

(3) Bell and spigot pipe. Joints for bell and spigot 
cast iron soil pipe and fittings may be made by 
caulking with lead and oakum or by use of a 
compression gasket that is compressed when the spigot 
is inserted into the hub of the pipe. 

b. Clay pipe. Flexible joints between lengths of clay pipe 
may be made using approved resilient materials both on the 
spigot end and in the bell end of the pipe. 

c. Concrete pipe. Flexible joints between lengths of 
concrete pipe may be made using approved elastomeric 
materials both on the spigot end and in the bell end of 
the pipe. For plain end pipe, see American society for 
testing and materials C-594; for bell and spigot, see 
American society for testing and materials C-425. 

11. Tapered couplings. Every joint in bituminized fiber pipe 
shall be made with tapered type couplings of the same material 
as the pipe. Joints between bituminized fiber pipe and metal 
pipe shall be made by means of an adapter coupling caulked as 
required in subsection 1. 

12. Plastic. 
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a. Every joint in plastic piping shall be made with approved 
fittings by either solvent-cemented or heat-joined 
connections, approved couplings consisting of elastomeric 
§askets;-meta+-e+a~~s-aAa-seFews--ef--eeFFes~eA--Fes~staAt 
~teF~a+s sleeves with corrosion-resisting metal screw 
clamps, approved insert fittings, approved mechanical 
fittings, or threaded joints according to approved 
standards. The commingling of 
acrylonitrile-butadiene-styrene and polyvinyl chloride 
material is prohibited. 

b. An approved primer appropriate for the material used which 
is of contrasting color to the pipe and solvent cement 
must be used in joining P.V.C. and C.P.V.C. pipe and 
fittings. A mechanical method of preparing P.V.C. or 
C.P.V.C. pipe for solvent cement is not acceptable in lieu 
of using primer. Solvent-cemented plastic joints may not 
be installed when the temperature in the installation area 
is less than forty degrees Fahrenheit [4.4 degrees 
Celsius] or more than ninety degrees Fahrenheit [32.22 
degrees Celsius]. 

13. Slip. Every slip joint shall be made using approved packing 
or gasket material, or approved ground joint brass compression 
rings. Ground joint brass connections which allow adjustment 
of tubing but provide a rigid joint when made up shall not be 
considered as slip joints. 

14. Expansion. Every expansion joint shall be of approved type 
and its material shall conform with the type of piping in 
which it is installed. 

15. Split couplings. Couplings made in two or more parts and 
designed for use with plain end or grooved pipe or approved 
fittings and with compression gaskets may be used for hot and 
cold water piping and conductors and leaders. Each 
manufacturer must have the manufacturer 1 S complete joining 
assembly approved for the intended use by one of the 
organizations listed in chapter 62-03-03 or by the 
administrative authority. 

History: Amended effective April 1, 1984; July 1, 1985; January 1, 
1988; December 1, 1988; October 1, 1989; January 1, 1992; February 1, 
1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-84-83. Types of joints between different piping materials. 

1. Vitrified clay to other material. Every joint between 
vitrified clay and other piping materials should be specially 
formed to vitrified clay and resilient .material to meet the 
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test conditions of American society for testing and materials 
C-425. All adapters must meet requirements of positive 
jointing and smooth flow line. 

2. Cast iron to vitrified clay. Every joint between .cast iron 
piping and vitrified clay piping shall be made either of hot 
poured bitumastic compound or by a preformed elastomeric ring. 
This ring shall, after ramming, completely fill the annular 
space between the cast iron spigot and the vitrified clay hub. 

3. Threaded pipe to cast iron. Every joint between wrought iron, 
steel, or brass, and cast iron pipe shall be either caulked or 
threaded or shall be made with approved adapter fittings . 

4. Lead to cast iron, wrought iron, or steel. Every joint 
between lead and cast iron, wrought . iron, or steel pipe shall 
be made by means of wiped joints to a caulking ferrule, 
soldering nipple, bushing, or by means of a mechanical 
adapter. 

5. Cast iron to copper tube. Every joint between cast iron and 
copper tube sha l l be made by using an approved brass or copper 
caulki ng ferrule and properly soldering the copper tube to the 
ferrule. 

6. Copper tube to threaded pipe joints. Every joint from copper 
tube to threaded pipe shall be made by the use of brass or 
copper converter fittings. The joint between the copper pipe 
and the fitt i ng shall be properly soldered, and the connection 
between the threaded pipe and the fitting shall be made with a 
standard pipe size screw joint. 

7. Special joints for drainage piping. Different types of 
drainage piping materials SAa++ or different size piping must 
be jointed either by adapter fittings or ey-ffieaAs-ef-aA 
aeee~tae+e---~FefaeF~eatea---sea+~Ag---F~A§---eF---s+eeve---as 
s~eetftea++y mechan i cal couplings that are designed for the 
specific application. Fittings and couplings must comply with 
standards li sted i n table 62-03-03.1 or be approved by the 
administrative authority. The use of flexible unshielded 
couplings must be limi ted t o joints in underground sewer, 
drai n, or vent piping. For aboveground installations an 
exterior corrosion-resistant shield to prevent outward 
expansion of the coupling must be included. 

8. Acrylonitrile-butadiene-styrene or polyvinyl plastic drainage, 
waste, and venting to other material. 

a. Threaded 
polyvinyl 
threaded 
adapter. 

joints. Acrylonitrile-butadiene-styrene or 
drainage, waste, and venting joints when 

shall use the proper male or female threaded 
Use only approved thread tape or lubricant seal 
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or other approved material as recommended by the 
manufacturer. 

Threaded joints shall not be overtightened. After hand 
tightening the joint, one-half to one full turn with a 
strap wrench will be sufficient. 

b. Cast iron hub joints. Joints may be made by caulking with 
lead and oakum or by use of a compression gasket that is 
compressed when the plastic pipe is inserted into the cast 
iron hub end of the pipe. No adapters are required for 
this connection. 

c. Cast iron spigot ends or schedule 40 steel pipe-copper 
drainage, waste, and venting tube. Joints where the 
outside diameter of the two pipes or fittings to be joined 
are the same may be joined with an approved elastomeric 
sealing sleeve and stainless steel clamp, clamping screw, 
and housing. 

History: Amended effective October 1, 1989; January 1, 1992i 
February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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CHAPTER 62-93-95 

62-93-95-91. Separate traps for each f;xture. Each plumbing 
fixture shall be separately trapped by a water seal trap, except as 
otherwise permitted in this article, placed as close as possible to the 
fixture outlet. The vertical distance from the fixture outlet to the 
trap weir shall not exceed twenty-four inches [60.96 centimeters]. No 
fixture shall be double trapped unless a relief vent is provided between 
the two traps. Fixture designs having integral dual traps within the 
fixture are permitted. Exceptions to the separate trapping requirements 
are as follows: 

1. Fixtures which have integral traps. 

2. A combination plumbing fixture may be installed on one trap 
provided one compartment is not more than six inches [15.24 
centimeters] deeper than the other and the waste outlets are 
not more than thirty inches [76.2 centimeters] apart and 
neither outlet is equipped with a food-waste grinder. 

3. One trap may be installed for a set of not more than three 
single compartment sinks, laundry trays, or lavatories 
immediately adjacent to each other in the same room, and the 
trap is centrally located when three such fixtures are 
installed. 

4. No clothes washer or laundry tub shall be discharged to a trap 
serving a kitchen sink. 

H;story: Amended effective February 1, 1996. 
General Author;ty: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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CHAPTER 62-93-96 

62-93-96-91. Interceptors and separators. 

1. Interceptors and separators required. All necessary floor 
drains, sand interceptors, catch basins, oil and flammable 
liquids separators, and grease interceptors shall be provided 
when, in the opinion of the administrative authority, they are 
necessary for the proper handling of liquid wastes containing 
grease, flammable wastes, sand, solids, and other ingredients 
harmful to the building drainage system, the public sewer, or 
sewage-treatment plant or processes. 

2. Approval of interceptors and separators. The size, and type, 
a~a-~eeatte~ of eaeA-t~teFee~teF-a~a-ef-eaeA interceptors or 
separator, or both, shall be as approved by the administrative 
authority a~a-~e. Mechanical interceptors and separator must 
be certified by the manufacturer to provide effluent meeting 
the environmental requirements of the sewer. Nonmechanical, 
gravity-type grease interceptors must comply with the standard 
listing in table 62-03-03.1. No wastes other than those 
requiring treatment or separation shall be discharged into any 
interceptor or separator. 

3. A~~--t~teFee~teFs--te--fe~~ew--ty~e--a~~Fevea~--Ne-t~teFee~teF 
sAa~~-ae-AeFet~afteF-t~sta~~ea-wAteA-aees-~et-ee~~y,--t~--a~~ 
Fes~eets;-wttA-tRe-ty~e-eF-~ae~-ef-eaeR-Stle-tReFeef-a~~Fevea 
By-tRe-aa~t~tstFattve-a~tReFtty~ 

4~ Separation of liquids. A mixture of light and heavy liquids 
having various specific gravities may be treated and then 
separated in a receptacle as approved by the administrative 
authority. 

s~ 4. Venting of interceptors and separators. Interceptors and 
separators shall be so designed that they will not become 
airbound if tight covers are used. Each interceptor or 
separator shall be properly vented if loss of trap seal is 
possible. 

6~ 5. Interceptors and separators to be accessible. Each 
interceptor and separator shall be so installed that it is 
readily accessible for removal of cover, serv1c1ng, and 
maintenance. Need for use of ladders or moving of bulky 
objects in order to service interceptors shall constitute a 
violation of accessibility. 

7~ 6. Maintenance of interceptors and separators. Interceptors and 
separators shall be maintained in efficient operating 
condition by periodic removal of accumulated grease, scum, 
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oil, or other floating substances, and solids deposited in the 
interceptor or separator. 

s~ 7. Discharge. The waste--ptpe effluent from oil and sand 
interceptors shall atseRaF§e--tRte--tRe--steF~--seweF;--eP--as 
etReFWtse be to a sanitary sewer or as approved by the 
administrative authority. 

History: Amended effective January 1, 1992; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-96-93. Oil and flammable liquids separator. 

1. SepaFatePs--Pe~~tFea~---A~~-ee~eFeta~;-FepatP Where required. 
Repair garages; gasoline stations with grease racks, grease 
pits, work or wash racks; a~~ motor vehicle laundries with 
degreasing provisions; and a~~ buildings where oily or 
flammable wastes are produced shall be provided with oil and 
flammable liquids separator. When a hazard exists, the 
administrative authority may require the oil separator be 
provided with an overflow line to a waste oil tank, 
underwriters ~ laboratories approved, of adequate size, and 
such tank shall be vented with a minimum two-inch 
[5.08-centimeter] vent terminating in the open air at an 
approved location at least twelve feet [3.66 meters] above 
grade and with a minimum two-inch [5.08-centimeter] pumpout 
opening at grade. 

2. Design of separators. 

a. Overall requirements. Each separator shall be of 
watertight construction and have a depth of not less than 
two feet [60.96 centimeters] below the invert of the 
discharge drain. The outlet opening of the separator 
shall have not less than an eighteen-inch 
[45.72-centimeter] water seal. The minimum size of the 
inlet and outlet drain must be three inches [7.62 
centimeters] with a full size cleanout to grade on the 
discharge drain. Whenever the outlet branch drain serving 
a separator is more than twenty-five feet [7.62 meters] 
from a vented drain, the branch drain must be provided 
with a two-inch [5.08-centimeter] vent pipe. 

b. Construction and size. Separators must be constructed of 
monolithic poured reinforced concrete with a minimum floor 
and wall thickness of four inches [10.16 centimeters], or 
of a prefabricated cast iron or other watertight material 
approved by the administrative authority. A nonperforated 
iron or steel cover and ring of not less than twenty-four 
inches [60.96 centimeters] in diameter shall be provided. 
Separator capacity shall be based on a net capacity of 
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one cubic foot [.03 cubic meter] for each one hundred 
square feet [9.29 square meters] of surface to be drained 
into the separa~or with a minimum of six cubic feet [.17 
cubic meters]. 

3. Vapor venting. Oil separators shall have a minimum size 
two-inch [5.08-centirneter] vapor vent from the air space in 
the top of the separator extending separately to the open air 
at an approved location at least twelve feet [3.66 meters] 
above grade. 

4. Combination oil and sand interceptor. A combination oil and 
sand interceptor may be installed when the design is approved 
by the administrative authority. 

History: Amended effective January 1, 1992; February 1, 1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 
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CHAPTER 62-83-87 

62-83-87-25. Facilities for persons with disabilities. P+~~B~A§ 
Licensees installing plumbing fixtures in toilet rooms in newly 
constructed or remodeled buildings and facilities subject to the federal 
Americans with Disabilities Act of 1990 [Pub. L. 101-336; 104 Stat. 317] 
must eeAfe~-te inform the property owner of the accessibility standards 
of the Americans with Disabilities Act Accessibility Guidelines for 
Buildings and Facilities as contained in the appendix to title 28, Code 
of Federal Regulations, part 36, [28 CFR 36], and in accordance with 
North Dakota Century Code section 54-21.3-04.1. 

NOTE: Drawings in diagram 62-03-07 and on.the following pages may be 
used in part as a guideline for specifications and clear floor spaces 
for plumbing fixtures. 

History: Amended effective April 1, 1984; January 1, 1992; February 1, 
1994; February 1, 1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 
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CHAPTER 62-93-19 

62-93-19-13. Water supply distribution. 

1. Size of water service. The water service pipe from the street 
main to the water distribution system for the building shall 
be of brass, copper (type K or L), cast iron, or plastic 
national sanitation foundation approved, minimum continuous 
working pressure of at least one hundred sixty pounds at 
seventy-three and four-tenths degrees Fahrenheit [72.57 
kilograms at 23 degrees Celsius], with appropriate approved 
fittings. The water service pipe shall be of sufficient size 
to furnish an adequate flow of water to meet the requirements 
of the building at peak demand, and in no case shall be less 
than the size shown in the following table. Exceptions to 
this section must be approved in writing by the administrative 
authority. 

MINIMUM SIZE OF WATER SERVICE 
Based on Maximum Flow Eight Foot Second 

and Predominately for Flush Tanks 

Maximum Number of 
Fixture Units ** 

14 
34 
77 

135 
29e 
gee 

2eee 
65ee 

Minimum Size 
of Pipe *** 

(Inches) 

3/4 * 
1 
1 l/4 
1 1/2 
2 
3 
4 
6 

*Does not include residential type buildings unless 
water main pressure exceeds 6e PSI. 

**When provision is made for the future installation 
of fixtures, those provided for shall be considered 
in determining the size of the water service. 

*** Larger pipe sizes must be considered if building to 
be served is more than three stories in height, if 
developed length of pipe exceeds 1ee feet, or if 
available main pressure is less than 4e PSI. 

2. Supply demand. The supply demand in gallons per minute in the 
building water distributing system shall be determined on the 
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basis of the load in terms of supply fixture units and of the 
relationship between load and supply demand as shown in the 
following two tables: 

St~tN6-tHE-WAtER-S~PPt¥-S¥StEM-t 

tea a 
fy~e-ef---------rtxt~Fe 

rtXt~Fe--------Qee~~aAey-----S~~~ty-beAtFet-----~AttS 

BatAFeem-gFe~~----PFtvate-------r+~sAemeteF-va+ve---8 
for closet 

BatAFeem-§Fe~~----PFtvate-------r+~sA-taAk----------6 
for closet 

BatAt~e-----------PFtvate-------ra~eet--------------2 
BatAt~e-----------P~e+te--------ra~eet--------------4 
btetAes-wasAeF----PFtvate-------ra~eet--------------2 
btetAes-wasAeF----P~e+te--------ra~eet--------------4 
bSffiBtAatteA-------PFtvate-------ra~eet--------------3 

ftxt~Fe 
KtteAeA-StAk------PFtvate-------ra~eet--------------2 
KtteAeA-stAk------Hetel;--------ra~eet--------------4 

Festa~FaAt 

ta~AaFy-tFays-----PFtvate-------ra~eet--------------3 
t±-te-3~ 

tavateFy----------PFtvate-------ra~eet--------------± 
tavateFy----------P~e+te--------ra~eet------------~-2 
Se~aFate-sAeweF---PFtvate-------MtxtA§-va+ve--------2 
SeFvtee-stAk------Qfftee;-ete~--ra~eet--------------3 
SAeweF-Aeaa-------PFtvate-------MtxtA§-va+ve--------2 
SAeweF-Aeaa-------P~e+te--------MtxtR§-va+ve--------4 
~FtAal-~eaesta+---P~e+te--------r+~sRemeteF-va+ve--±9 
~FtAal------------P~e+te--------r+~sRemeteF-va+ve---6 
~FtAal------------P~e+te--------r+~sA-va+ve---------3 
WateF-e+eset------PFtvate-------r+~sRemeteF-va+ve---6 
WateF-eleset------PFtvate-------r+~sAemeteF-taAk----3 
WateF-e+eset------PFtvate-------r+~sA-taAk----------3 
WateF-e+eset------P~e+te--------r+~sRemeteF-va+ve--±9 
WateF-e+eset------P~e+te--------r+~sAemeteF-taAk----6 
WateF-eleset------P~e+te--------r+~sA-taAk----------6 

WateF-s~~~+y-e~t+ets-feF-ttems-Aet-+tstea-aeeve-sAa++-ee 
eem~~tea-at-tRetF-maxtm~m-aemaAa;-e~t-tA-Ae-ease-+ess 
tAaAt 

rtxt~Fe--------------PFtvate-~se---------P~Btte-~se 

3!8-tAER-----------------±--------------------2 
±!2-tAEA-----------------2--------------------4 . 
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3!4-~AER-----------------3--------------------6 
±-~AER-----------------6-------------------±9 

a-reF-s~~~+y-e~t+ets-+~ke+y-te-~ffi~ese-eeAt~A~e~s-eeMaAes; 
est~Mate-eeAt~A~e~s-s~~~+y-se~aFate+y-a~e-aee-te-teta+ 
SeffiaAS-f8F-f~Xt~Fes~ 

a-fRe-g~veA-we~gRts-aFe-feF-teta+-eeffiaAe~--reF-f~xt~Fes 
w~tR-eetR-Ret-aAe-ee+e-wateF-s~~~+~es;-tRe-we~gRts 
teF-ffiax~ffi~ffi-se~aFate-eeffiaAes-ffiay-ee-takeA-as-3f4-tRe 
+~stee-eeffiaAe-feF-tRe-s~~~+y~ 

a-A-eatRFeeffi-§Fe~~-feF-tRe-~~F~eses-et-tR~s-tae+e 
eeAs~sts-et-Aet-meFe-tRaA-eAe-wateF-eteset;-eAe 
+avateFy;-eAe-eatRt~B;-eAe-sReweF-sta++-eF-Aet-ffieFe 
tRaA-eAe-wateF-eteset;~twe-+avateF~es;-eAe-eatRt~B; 
eF-eAe-se~aFate-sReweF-sta++~ 

STAFF COMMENT: The following two tables, along with the notes, are all 
new material and are not underscored so as to improve readability. 
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TABLB 62 OJ 10.1 
WATERSUPPLY PIXTURB OBITS (WSPU) AND MINIMUM PIXTURB BRANCH PIPB SIZBS 

I HEAVY USE ASSEMBLY 
TYPB OP PIXTURBS jOTHER THAN DWELLING UNITS 

I SERVING 3 OR MORE DWELLING UNI·Ts 
I INDIVIDUAL DWELLING UNITS 

1 MINIMUM BRANCH PIPE SIZE 

BATHROOM GROUPS HAVING 
1.6 GPP GRAVITY-TANX WATER CLOSETS 

Half-bath or Powder Room 3.5 2.5 

1 Bathroom Group 5.0 3.5 

1-1/2" Bathrooms 6.0 

2 Bathrooms 7.0 

2-1/2 Bathrooms 8.0 

3 Bathrooms 9.0 

Each Additional 1/2 Bath 0.5 

Each Additional Bathroom Group 1.0 

BA'i'HROOM GROUPS HAVING 
1.6 GPP PRBSSURB-TAKK WATER CLOSBTS 

Half-bath or Powder Room 3.5 2.5 

1 Bathroom Group 5.0 3.5 

1-1/2 Bathrooms 6.0 

2 Bathrooms 7.0 

2-1/2 Bathrooms 8.0 

3 Bathrooms 9.0 

Each Additional 1/2 Bath b.5 

Each Additonal Bathroom Group 1.0 

BATHROOM GROUPS HAVING 
3. 5 GPP GRAVITY-TANK WATBR CLOSBTS 

Half-bath or Powder Room 4.0 3.0 

1 Bathroom Group 6.0 5.0 

1-1/2 Bathrooms 8.0 

2 Bathrooms 10.0 

2-1/2 Bathrooms 11.0 

3 Bathrooms 12.0 

Each Additional 1/2 Bath 0.5 

Each Additional Bathroom Group 1.0 
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BATH GROUP ( 1. 6 GPJ' ll'lushcmeter Valve) 6.0 4.0 

BATH GROUP (3.5 GPP Plushcmeter Valve) 8.0 6.0 

I IUTCHBN GROUP (Sink and Dishwasher) I i 2.0 

I 
1.5 

I I 
I 

I LAUNDRY GROUP (Sink and Clothes Washer) I I 5.0 3.0 I 
I I I i i i I 

INDIVIDUAL PIXTURBS 

Bathtub or Combination Bath/Shower 1/2" 4.0 3.5 

Bidet 1/2" 1.0 0 . 5 

Clothes Washer, domestic 1/2" 4.0 2.5 4.0 

Dishwasher, domestic 1/2" 1.5 1.0 1.5 

Drinking Fountain or Watercooler 3/8" 0.5 0 . 75 

Hose Bibb 1/2" 2.5 2.5 2.5 

Hose Bibb, each additional 1/2" 1.0 1.0 1.0 

Kitchen Sink, domestic 1/2" 1.5 1.0 1.5 

Laundry Sink 1/2" 2.0 1.0 2.0 

Lavatory 3/8" 1.0 0.5 1.0 1.0 

Service Sink or Mop Basin 1/2" 3.0 

Shower 1/2" 2.0 2.0 2 . 0 

Shower , continuous use 1/2" 5.0 

Urinal, 1.0 GPF 3/4" 4 . 0 5.0 

Urinal, greater than 1.0 GPF 3/4" 5.0 6.0 

Water Closet, 1.6 GPF Gravity Tank 1/2" 2.5 2.5 2.5 4.0 

Water Closet, 1.6 GPF Pressure Tank 1/2" 1.5 1.5 2.5 3.5 

Water Closet, 1.6 GPF Flushometer Valve 1" 5.0 5.0 5.0 8.0 

Water Closet, 3.5 GPF Gravity Tank 1/2" 3.0 3.0 5.5 7.0 

Water Closet, 3.5 GPF Flushometer Valve 1" 7.0 7.0 8.o 10.0 

Whirlpool Bath or Combination Bath/Shower 1/2" 4.0 4.0 
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NOTES: 

1. A bathroom group, for the purposes of this table, consists of not 
more than one water closet, up to two lavatories, and either one 
bathtub or one shower stall. 

2. A half-bath or powder room, for the purposes of this table, 
consists of one water closet and one lavatory. 

3. For unlisted fixtures, refer to a listed fixture having a similar 
flow rate and frequency of use. 

4. The listed fixture unit values for bathroom groups and individual 
fixtures represent their load on the cold water service. The 
separate cold water and hot water fixture unit values for fixtures 
having both cold and hot water connections shall each be taken as 
three-fourths of the listed total value for the individual 
fixture. 

5. When water supply fixture unit (WSFU) values are added to 
determine the demand on the water distribution system or portions 
thereof, round the sum to the nearest whole number before 
referring to table for estimating demand for the corresponding 
gallons per minute (GPM) flow. WSFU values of 0.5 or more should 
be rounded up to the next higher whole number (9.5 = 10 WSFU). 
Values of 0.4 or less should be rounded down to the next lower 
whole number (9.4 = WSFU). 

6. The listed minimum supply branch pipe sizes for individual 
fixtures are the nominal (I.D.) pipe size in inches. 

7. 11 0ther than dwelling unitS 11 applies to business, comnercial, 
industrial, and assembly occupancies other than those defined 
under 11 heavy-use assembly 11

• Included are the public and coiTITlOn 
areas in hotels, motels, and multidwelling buildings. 

8. 11 Heavy-use assembly" applies to toilet facilities in occupancies 
which place heavy, but intermittent, time-based demands on the 
water supply system, such as schools, auditoriums, stadiums, race 
courses, transportation terminals, theaters, and similar 
occupancies where queuing is likely to occur during periods of 
peak use. 

9. For fixtures or supply connections likely to impose continuous 
flow demands, determine their required flow in gallons per minute 
(GPM) and add it separately to the demand (in GPM) for the 
distribution system or portion thereof. 
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ESTIMATING DEMAND 

Supply Systems Supply Systems 
Predominately Predominately 
For Flush Tanks and For Flush Valves 
Flushometer Tanks 

Load Load 
(Water Supply Demand GPM (Water Supply Demand GPM 
Fixture Units) Fixture Units) 

6 5 
8 6.5 

10 8 10 27 
12 9.2 12 28.6 
14 10.4 14 30.2 
16 11.6 16 31.8 
18 12.8 18 33.4 
20 14 20 35 
25 17 25 38 
30 20 30 41 
35 22.5 35 43.8 
40 24.8 40 46.5 
45 27 45 49 
50 29 50 51.5 
60 32 60 55 
70 35 70 58.5 
80 38 80 62 
90 41 90 64.8 

100 43.5 100 67.5 
120 48 120 72.5 
140 52.5 140 77.5 
160 57 160 82.5 
180 61 180 87 
200 65 200 91.5 
225 70 225 97 
250 75 250 101 
275 80 275 105.5 
300 85 300 110 
400 105 400 126 
500 125 500 142 
750 170 750 178 

1,000 208 1,000 208 
1,250 240 1,250 240 
1,500 267 1,500 267 
1,750 294 1,750 294 
2,000 321 2,000 321 
2,250 348 2,250 348 
2,500 375 2,500 375 
2,750 402 2,750 402 
3,000 432 3,000 432 
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4,000 
5,000 
6,000 
7,000 
8,000 
9,000 

10,000 

525 
593 
643 
685 
718 
745 
769 

4,000 
5,000 
6,000 
7,000 
8,000 
9,000 

10,000 

525 
593 
643 
685 
718 
745 
769 

History: Amended effective July 1, 1985; October 1, 1989; February 1, 
1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-93-19-14. P~eeea~~e--~A--S~l~Ag--tAe Minimum requirements for 
water distribution syste~ systems. 

1. Ses~gA-ef-e~~+a~A§-wate~-a~stF~e~t~eA-syste~ Maximum velocity. 
Water piping systems shall be designed and installed so that 
the maximum velocity at any time shall not exceed eight feet 
[2.44 meters] per second. If a manufacturer's 
recommendations, or an industry's standards, limits the 
recommended velocities in any particular piping material to a 
value lower than eight feet [2.44 meters] per second, then the 
reduced velocity limit shall be the maximum design. 

2. Size of individual fixture supply branches. The minimum sizes 
of a individual fixture supply branch pipe shall be as shown 
in iRe table eeAta~Aea--~A-iA~s-s~eseet~eA 62-03-10.1. The 
fixture supply pipe shall be extended to within at least 
thirty inches [76.2 centimeters] of the point of connection to 
the fixture, and be within the same area and physical space as 
the point of connection to the fixture. Not more than two 
fixtures shall be supplied by a one-half-inch 
[12.7-millimeter] pipe. All future fixture connections must 
be considered in sizing pipe at the time of initial 
installation. For design purposes, the required pressure with 
flow at each fixture inlet shall be fifteen pounds per square 
inch gauge minimum for all fixtures, except twenty-five pounds 
per square inch gauge for blowout water closets and blowout 
urinals. The following waterflow rates shall be used for the 
purpose of sizing individual fixture supply branch pipes: 

a. 5.0 GPM for hose hibbs and wall hydrants; 

b. 4.0 GPM for bath faucets and clothes washers; 

c. 0.75 GPM for drinking fountains and water coolers; 

d. 2.5 GPM for lavatory and sink faucets; and 

e. 2.5 GPM for showers. 
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ly~e-ef-~tKt~Fe---Ne~tAa~----ly~e-ef-~tKt~Fe-----Ne~tAa~ 
eF-9evtee-----Pt~e-Stze------eF-9evtee------Pt~e-Stze 

BatAt~as------------±12-------SAeweF--------------±12 
{stA§~e-Aeaa} 

~e~BtAatteA-StAk----±12-------StAks---------------±12 
aAa-tFay----------------------{seFvtee} 

9FtAktA§------------318-------StAks---------------314 
fe~AtatA---------------------{f~~SAtA§-Ft~t 

9tsAwasAeF----------ii2-------~FtAa~--------------il2 
{ae~stte}--------------------{f~~sA-taAkt 

~~eetFt€-SFtAktA§---318-------~FtAa~--------------314 
wateF-eee~eF----------~-------{atFeet-f~~sA 

KtteAeA-StAk;-------±12----------va~ve} 
FesteeAtta~-----------------WateF-e~eset--------318 

KtteAeA-StAk;-------314---------{taAk-ty~e} 
ee~Feta~------------------WateF-e~eset--------i 

tavateFy------------318---------{f~~sA-va~ve 
ta~ASFy-tFay--------±12----------ty~e} 

i;-2;-eF-3------------------Hese-ataa-----------±12 
ee~~aFtffieAts----------------Wa~~-AyeFaAt--------±12 

3. ~~ew-Fates Sizing water distribution piping. 

a. MtAt~~~---f~ew--Fates--aAe--~Fess~Fes--Fe~~tFee--tA--wateF 
etstFtB~tteA-syste~~--Basee-eA-tAe-~tAt~~~-statte-~Fess~Fe 
avat~aa~e;--~t~e--stzes--sAa~~--ae--se~eetee-se-tAat-~AeeF 
eeA8ttteAs-ef-~eak-eeMaA8-a-~tAt~~~-f~ew-~Fess~Fe--at--tAe 
~etAt--ef--etseAaFge--sAa~~--ae--Aet-~ess-tAaA-Fe~~tFee-te 
matAtatA-~tAt~~~-f~ew-Fates-~tstee-tA-tAe-taa~e--eeAtatAee 
tA--iAts--s~aseetteA~---Pt~e--stzes--feF-f~~sA-va~ve-wateF 
e~esets-aAe-~FtAa~s-sAa~~-ae--aee~~ate--te--MatAiatA--f~ew 
~Fess~Fes--ef--tweAty-ftve--~e~Aes--~eF-s~~aFe-tAeA-f±±~34 
kt~egFa~s-~eF-6~46-s~~aFe-eeAtt~eteFs}-feF-a~ewe~t--aetteA 
aA8--ftfteeA--~8~ASS--~eF--S~~aFe-tA€A-f6~8Q-kt~8§Fa~s-~eF 
6~46-s~~aFe-eeAitMeieFs}-feF-jet--aetteA--ftKi~Fes--eF--as 
Fe~~tFee-ay-tAe-MaA~faet~FeF~ The supply demand in gallon 
per minute in the building hot and cold water distribution 
s stem must be determined on the basis of the load in 
terms of water su 1 fixture units · WSFU as shown in 
table 62-03-10.1 and the relationshi between the load in 
WSFU and the su 1 demand in allons er minute GPM as 
shown in the table. For fixtures having both hot water 
and cold water connections, the separate hot water and 
cold water loads must be taken as seventy-five percent of 
the listed fixture unit value. 

b. MaKt~~~-f~ew-Fates~--~~ew-Fates-feF-ftKi~Fes-tA-ee~Feta~ 
aAe-~~a~te-a~t~etA§s-sAa~~-ae-Fe§~~atee-at-tAe-ftKi~Fe--te 

271 



~FeveAt--f+ew-Fates-fFe~-exeeeatA§-~axt~~~-Fates-+tstea-tA 
tRe-tae+e-eeAtatAea-tA-tRts-s~eseetteA-feF-ettReF--Ret--eF 
ee+a--wateF~ Main risers and branches of the water 
distribution system must be sized based on the minimum 
available water pressure at the source, any .elevation 
differences between the source and the fixtures ressure 
losses in the distribution s stem and the ressure with 
flow re uired at each connection of the fixture su l 
branches. 

MfNfMijM-AN9-MAXfMijM-Ft9W-RA+ES-PER-Qij+tEt 

Ftew-Rate-----------F+ew-Rate 
Ftxt~Fe------~--------MtAt~~~-------------Maxt~~~ 

tavateFy-~~~~~~~~~~~----------------------------3~9 
StAk-~~~~~~~~~~~~~~~----------------------------3~9 
BatRt~a-~~~~~~~~~~~~--------4--------------------
ta~AaFy-tFay-~~~~~~~----------------------------3~9 
SReweF-~~~~~~~~~~~~~----------------------------3~9 
SFtAktA§-fe~AtatA-~~--------9~76----------------2~9 
Watt-RyaFaAt-~~~~~~~--------6---------------------

4. Inadequate water pressure. Whenever water pressure from the 
street main or other sources of supply is insufficient to 
provide flow pressures at fixture outlets as required under 
subsection 3, a booster pump and pressure tank or other 
approved means shall be installed on the building water supply 
system. 

5. Variable street pressures. Where street water main pressures 
fluctuate, the building water distribution system shall be 
designed for the minimum pressure available. 

6. Excessive pressures. When street main pressure exceeds eighty 
pounds per square inch [36.29 kilograms per 6.45 square 
centimeters], an approved pressure reducing valve shall be 
installed in the water service pipe near its entrance to the 
building to reduce the water pressure to eighty pounds per 
square inch [36.29 kilograms per 6.45 square centimeters] or 
lower except where the water service pipe supplies water 
directly to a water pressure booster system, an elevated water 
gravity tank, or to pumps provided in connection with a 
hydropneumatic or elevated gravity water supply tank system. 
Pressure at any fixture shall be limited to no more than 
eighty pounds per square inch [36.29 kilograms per 6.45 square 
centimeters] under no-flow conditions. 

7. Water hammer. All building water supply systems in which 
quick acting valves are installed shall be provided with 
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devices to absorb high pressures resulting from the quick 
closing of these valves. These pressure absorbing devices 
shall be either air chambers or approved mechanical devices. 
Water pressure absorbers shall be placed as close as possible 
to the quick acting valves or installed also at the ends of 
long pipe runs or near batteries of fixtures. 

a. Air chambers. Where air chambers are installed, they 
shall be in an accessible place and each air chamber shall 
be provided with an accessible means for restoring the air 
in event the chamber becomes waterlogged. 

b. Mechanical devices. Where mechanical devices are used, 
the manufacturer's specifications shall be followed as to 
location and method of installation. 

H;story: Amended effective July 1, 1985; January 1, 1992; February 1, 
1996. 
General Author;ty: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-19-15. Hot water d;str;but;on. 

1. Hot water supply system. In residences and buildings intended 
for human occupancy, hot water shall be supplied to all 
plumbing fixtures and equipment used for bathing, washing, 
culinary purpose, cleansing, laundry, or. building maintenance, 
at a minimum temperature of one hundred ten degrees Fahrenhei t 
[43 degrees Celsius] and a maximum leaving temperature of one 
hundred forty degrees Fahrenheit [60 degrees Celsius]. 

2. Temperature ma;ntenance - where requ;red. Hot water supply 
systems in buildings four or more stories high or in buildings 
where developed length of hot water piping from the source of 
hot water supply to the farthest fixture supplied exceeds one 
hundred feet [30.48 meters] shall be of the return circulation 
type, or other alternative method. 

3. M;n;mum requ;rements for hot water storage tanks. Hot water 
storage tanks shall be adequate in size, when combined with 
the British thermal unit input of the water heating equipment 
to provide the rise in temperature necessary. 

The water heater and storage tank shall be sized to provi de 
sufficient hot water to provide both daily requirements and 
hourly peak loads of the occupants of the building. 

Hot water storage tanks shall meet construction requirements 
of the American society of mechanical engineers, American gas 
association, or underwriters• laboratories as appropriate. 
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Storage tanks less in volume than those requirements specified 
by the American society of mechanical engineers shall be of 
durable materials and constructed to withstand one hundred 
twenty-five pounds per square inch [56.70 kilograms per 6.45 
square centimeters] with a safety factor of two. 

The water inlets and outlets of a hot water storage tank shall 
be not less than the hot water distribution pipe served. 

All storage tanks shall be protected against excessive 
temperatures and pressure conditions as specified in this 
article. 

4. Drain cocks or valves for hot water storage tanks. Drain 
cocks or valves for emptying shall be installed at the lowest 
point of each hot water storage tank. 

5. Mixed water temperature control. 

a. The temperature of mixed water to multiple or gang showers 
must be controlled by a master or remote thermostatic 
blender or such showers may be individually regulated by 
balanced pressure mixing valves. 

b. Showers and bathtub/shower combinations in buildings other 
than single dwelling units must be protected with water 
temperature control valves of the balanced pressure mixing 
type or the thermostatic mixing valve type, or the 
combination pressure balance, thermostatic type. 

6. Thermal expansion control. Whenever a check valve or backflow 
prevention device is installed, which prevents the expansion 
of water from a water heater to the building water service, a 
device for controlling thermal expansion must be installed. 

7. Plastic piping. 

a. Plastic pipe or tube may not be used downstream from 
instantaneous water heaters, immersion water heaters, or 
other heaters not having approved temperature safety 
devices. 

b. Piping within two feet [.61 meters] of flue or vent 
connectors must be approved metallic pipe or tube. 

History: Amended effective April 1, 1984; July 1, 1985; October 1, 
1989; January 1, 1992; February 1, 1994; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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CHAPTER 62-83-11 

62-83-11-94. Fixture units ~~ 

1~ Load on drainage piping. The load on drainage system piping 
shall be computed in terms of drainage fixture unit values in 
accordance with the table in this s~eseet~eA--aAe--w~tA 
s~eseet~eR-2 section. 

ty~e-ef-F~Mi~P~-----------------------------Qpa~Aage-F~Mi~Pe 
8P-6Pe~~-ef-F~Mi~Pes-------------------------YA~t-Vat~e-ta~f~~~t 

A~teMat~e-e+etl:tes-wasAeP-tiwe-~ReA-staAe~~~et---------------3 
Batl:tPeem-gPe~~-eeRs~st~Rg-ef-a-wateP-e+eset; 

+avatePy-aRe-eatl:tt~e-eP-sl:teweP-sta++t 
F+~sl:temeteP-va+ve-e+eset-------------------------------8 
taAk-ty~e-e+eset---------------------------------------6 

Batl:tt~e-*-tw~tA-eP-wttl:te~t-evepf:teae-sl:tewePt-----------------2 
Btaet-------------------------------------------------------4 
bt~Ate-s~Ak-------------------------------------------------6 
beffiB~Rat~eA·S~Rk-aRe-tPay-w4tl:t-feea-waste-gP~AeeP-----------4 
b8MB~Aat~eA-StRk-aRe-tPay-w~tA-eAe 

eAe-aAe-eRe-~:ta+f-~AeA-tPa~--------------------------------2 
6eme~Aat4eA-s~Ak-aAe-tPay-w4tl:t-se~aPate 

eAe-aAe-eAe-~:ta+f-tReA-tPa~s-------------------------------3 
BeAta+-~A~t-ep-e~s~teeP-------------------------------------1 
BeAta+-+avatePy-----------------------------~---------------1 
9PtAktAg-fe~RtatR------------------------------------------lf2 
94sl:twasl:teP;-eeMest4e----------------------------------------2 
F+eeP-ePatRs-wttl:t-twe-tReR-waste----------------------------3 
K4tel:teR-stAk;-eemest4e;-wttA-eRe 
eAe-aRe-eAe-Aatf-tReA-tPa~--------------------------------2 

K4tel:teA-stRk;-eeMestte;-w4tl:t-feea-waste-gP4RaeP-------------2 
K4tel:teR-s4Ak;-eeMest4e;-w4tA-feee-waste-gP4ReeP 

aAe-etsl:twasl:teP-eRe-aRe-eRe-t:ta+f-4ReR-iPa~-----------------3 
Kttei:teA-StRk;-eeMeSite;-wttR-BtSRwasf:tep 
eAe-aRe-eAe-~:ta+f-tReA-tPa~--------------------------------3 

tavatePy-wtiR-eRe-aRe-eRe-fe~PtR-tReR-waste-----------------1 
ta~RePy-tPay-teRe-eP-twe-ee~aPtmeAtst------·---------------2 
Sl:teweP-sta++;-eeMestte--------------------------------------2 
Sl:tewePS-t§Pe~~t-~eP-Reae-**---------------------------------2 
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S~PgeeR~s----------------------------------------------3 
~t~SR~R§·P~~-tW~tR-YatYe~------------------------------e 

SePv~ee-{tPa~-staRSaPa~---------------------------3 
SePv~ee-{P-tPa~~----------------------------------2 
Pet;-se~++ePy-ete~-~~-----------------------------4 

~P~Ra+;-wa++-R~R§-a+ewe~t-----------------------------------e 
~P~Rat;-watt·R~R§-SY~ReR-~et--------------------------------4 
~P~Ra+-tPe~§R-{eaeR-S~M-feet-seet~eR~-----------------------2 
WasR-S~Rk-te~Pe~+aP-eP-~~+t~~+e~-eaeR-set-ef-fa~eets--------2 
WateP-e+eset;-taRk-e~ePatea---------------------------------4 
WateP-e+eset;-va+ve-e~ePatea--------------------------------e 
~~Mt~Pes-Ret-+~stea-aaevet 

+Pa~-s~le-eRe-aRa-eRe-fe~PtR-~ReR-eP-+ess--------------1 
+Pa~-s~le-eRe-aRa-eRe-Ra+f-~ReR------------------------2 
+Pa~-s~le-twe-~ReRes-----------------------------------3 
+Pa~-s~le-twe-aRa-eRe-Ra+f-~ReRes----------------------4 
tPa~-S~le-tRPee-~RSRes---------------------------------S 
+Pa~-s~le-fe~P-~ReRes----------------------------------e 

~-A-sReweP-Reaa-eveP-a-aatRt~a-aees-Ret-~RePease-tRe-f~Mt~Pe 
~R~t-va+~e~ 

~~-see-s~aseet~eR-2-ef-seet~eR-e2-Q3-±i-Q4-feP-~tRea-ef-ee~~~t~R§ 
e~~~va+eRt-f~Mt~Pe-~R~t-va+~es-fep-aev~ees-eP-e~~~~~Rt-wA~eR 
a~seAaPge-eeRt~R~e~s-ep-se~~eeRt~R~e~S-ftews-~Rte-saR~taPy. 
SPa~Rage-syste~s~ 

2~--va+~es---feP---eeRt~R~e~s---f+ew~----~eP---a---eeRt~R~e~s---eP 
se~~eeRt~R~e~s-f+ew-~Rte-a-aPa~Rage-syste~;--s~eA--as--fPe~--a 
~~~~;--e~eeteP;-a~P-eeRa~t~eR~R§-e~~~~~Rt;-eP-s~~~+aP-aev~ee; 
twe-f~Mt~Pe-~R~ts-sAa++-ae-a++ewea-feP-eaeA--§a++eR-~eP-~~R~te 
ef-f+ew~ 

3~--B~vePs~ty--faeteps~---fR-eepta~R-stP~et~Pes-s~eA-as-Res~~ta+s; 
+aaePatePy-a~~+a~R§S;--aRa--etReP--s~ee~a+--~se--eP--eee~~aRey 
a~~+a~R§S-wRePe-tRe-Pat~e-ef-~+~~~R§-f~Mt~Pes-te-eee~~aRts-~s 
~Pe~ePt~eRa++y-~Pe-tRaR-Pe~~~Fea-ay-a~~+a~R§-eee~~aRey-aRa-~R 
eMeess--ef--eRe--tRe~saRa--f~Mt~Fe--~R~ts;--tRe-aa~~R~stFat~ve 
a~tReP~ty-~y-~e~~t-tAe-~se-ef-a-a~vePs~ty-faeteP-feF--S~l~R§ 
aPaReRes;-staeks;-aRa-a~~+a~R§-seweps~ 
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I 

DRAIHAGB FIXTURE UNIT VALDES (CPU) 

TYPB OF .P'IXTURB 
!HEAVY-USE ASSEMBLY 

jOTHER THAN DWELLING UNITS 
I SERVING 3 OR MORE DWELLING UN_I ,.::; 
!INDIVIDUAL DWELLING UNITS 

BATHROOM GROUPS HAVING 
1. 6 GPF GRAVITY-T.AHJ( WATBR CLOSBTS 

Half-bath or Powder Room 3.0 2.0 

1 Bathroom Group 5.0 3.0 

1-1/2 Bathrooms 6.0 

2 Bathrooms 7.0 

2-1/2 Bathrooms 8.0 

3 Bathrooms 9.0 

Each Additional 1/2 Bath 0.5 

Each Additional Bathroom Group 1.0 

BATHROOM GROUPS HAVING 
1.6 GPF PRBSSURB-TAHK WATBR CLOSBTS 

Half-bath or Powder Room 3.5 2.5 

1 Bathroom Group 5.5 3.5 

1-1/2 Bathrooms 6.5 

2 Bathrooms 7.5 

2-1/2 Bathrooms 8.5 

3 Bathrooms 9.5 

Each Additional 1/2 Bath 0.5 

Each Additional Bathroom Group 1.0 

BATHROOM GROUPS HAVING 
3. 5 GPP GRAVITY-TAR WATBR CLOSBTS 

Half-bath or Powder Room 3.0 2.0 

1 Bathroom Group 6.0 4.0 

1-1/2 Bathrooms 8.0 

2 Bathrooms 10.0 

2-1/2 Bathrooms 11.0 

3 Bathrooms 12.0 

Each Additional 1/2 Bath 0.5 

Each Additional Bathroom Group 1.0 

BATH GROUP (1.6 GPF Fluahometer Valve) 5.0 3.0 

BATH GROUP (3.5 GP.P' Fluahometer Valve) 6.0 4.0 
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INDIVIDUAL PIXTURBS 

Bathtub or Combination Bath/Shower 3.0 3.0 

Bidet, 1-1/4" trap 1.0 1.0 

Clothes Washer, domestic, 2" standpipe 3.0 3.0 3.0 

Dishwasher, domestic, with independent drain 2.0 2.0 2.0 

Drinking Fountain or Watercooler 0.5 

Food-waste-grinder, commercial, 2" min trap 3.0 

Floor Drain, emergency 0.0 

Kitchen Sink , domestic, with one 1-1/2" trap 2.0 2.0 2.0 

Kitchen Sink, domestic, with food-waste-grinder 2.0 2.0 2.0 

Kitchen Sink, domestic with dishwasher 3.0 3.0 3.0 

Kitchen Sink, domestic, w/grinder and dishwasher 3.0 3.0 3.0 

Laundry Sink, one or two compartments, 1-1/2" waste 2.0 2.0 2.0 

Laundry Sink, with discharge from clothes waaher 2.0 2.0 2.0 

Lavatory, 1-1/4" waste 1.0 1.0 1.0 1.0 

Mop Basin, 3" trap 3.0 

Service Sink, 3" trap 3.0 

Shower Stall, 2" trap 2.0 2.0 2.0 

Showers, group, per head (continuous use) 5.0 

Sink, 1-1/2" trap 2.0 2.0 2.0 

Sink, 2" trap 3.0 3.0 3.0 

Sink, 3" trap 5.0 

Urinal, 1. 0 GPP' 4.0 5.0 

Urinal, greater than 1.0 GPP 5.0 6.0 

Wash fountain, 1-1/2" trap 2.0 

Washfountain, 2" trap 3.0 

Wash Sink, each set of faucets 2.0 

Water Closet, 1.6 GPP' Gravity Tank 3.0 3.0 4.0 6.0 

Water Closet, 1.6 GPP Pressure Tank 3.5 3.5 5.0 8.0 

Water Closet, 1.6 GPP' Plushometer Valve 3.0 3.0 4.0 6.0 

Water Closet, 3.5 GPP' Gravity Tank 4.0 4.0 6.0 8.0 

Water Closet, 3.5 GPF Flushometer Valve 4.0 4.0 6.0 8.0 

Whirlpool Bath or Combination Bath/Shower 3.0 3.0 
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NOTES 

1. A bathroom group, for the purposes of this table, consists of not 
more than one water closet, up to two lavatories, and either one 
bathtub or one shower stall. 

2. A half-bath or powder room, for the purposes of this table, 
consists of one water closet and one lavatory. 

3. For unlisted fixtures, refer to a listed fixture having a similar 
drainage rate and frequency of use. 

4. When drainage fixture unit (DFU) values are added to determine the 
load on the drainage system or portions thereof, round the sum to 
the nearest whole number before referring to tables for sizing the 
draina e and vent i in . Values of 0.5 or more should be rounded 
u to the next hi her whole number 9.5 = 10 DFU . Values of 0.4 
or less should be rounded down to the next lower whole number 
( 9 • 4 = 9 D FU) . 

5. 11 0ther than dwelling units 11 applies to business, coiT111ercial, 
industrial, and assembly occupancies other than those defined 
under 11 heavy-use assembly 11

• Included are the public and coiT1110n 
areas in hotels, motels, and multidwelling buildings. 

6. 11 Heavy-use assembly 11 applies to toilet facilities in occupancies 
which place heavy, but intermittent, time-based loads on the 
drainage system, such as schools, auditoriums, stadiums, 
racecourses, transportation terminals, theaters, and similar 
occupancies where queuing is likely to occur during periods of 
peak use. 

7. Where other than water-supplied 

History: Amended effective July 1, 1985; January 1, 1992; February 1, 
1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-11-88. Drainage below curb level. 

1. Fixtures subject to backflow. The installation of backwater 
devices must be in accordance with lawful requirements of the 
administrative authority having jurisdiction over the public 
sewer system. 

2. Fixture branches subject to backflow. Backwater valves may be 
installed only in that branch or section of the drainage 
system which receives the discharge from fixtures located as 
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stated in subsection 1. Manually operated shutoff valves may 
also be installed in the building drain near the junction of 
the building drain and the building sewer. 

3. Materials fep--eaekwateP-valves and accessibility. Backwater 
valves must Rave--all--eeaP~A§--~aPts--ef--eePPesteA-Pes~staRt 
matePtat conform to the standard listed in table 62-03-03.1 
and be installed so that their internal working parts are 
accessible for periodic cleaning, repair, or replacement. 

4. Construction of backwater valves. Backwater valves must be 
constructed so a mechanical seal against backflow will be 
provided and when fully opened. must have a capacity of not 
less than that of the pipes in which they are installed. 

§~--Btametep--ef--eaekwateP--Vatves~--BaekwateP-Vatves;-WReA-f~tty 
e~eAea;-m~st-Rave-a-ea~aetty-ef-Rei--tess--tRaA--tRat--ef--tRe 
~t~eS-tR-WRteR-tRey-aPe-tRStattea~ 

e~--teeatteA--ef--eaekwateP--Vatves~---BaekwateP--Vatves--m~si--Be 
tAstallea-se--tAetP--wePk~A§--~aPts--wtll--ee--aeeess4ele--fep 
sePvtee-aAa-Pe~a4Ps~ 

History: Effective July 1, 1985; amended effective February 1. 1996. 
General Authority: 43-18-09 
Law Implemented: 43-18-09 
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CHAPTER 62-83-14 

62-83-14-87. Ice storage chest drains. lAe-state-ae~aFt~At-ef 
AeattA-aees-Aet-a~~Feve-tAe-~Astattat~eA-ef-~ee-steFage-eAests-eF--ee~es 
Any drain serving an ice chest or box must discharge over an indirect 
waste receptor and shall be separate from all other fixture wastes. 
Each terminal must discharge through an airgap above the receptor. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-14-88. St~A~e Bedpan washers and clinic sinks. St~A~e 
s~Aks-sAatt-ee-eeAAeetea-te-tAe-se~t-~~~e-syste~--aAa--veAtea--fettew~A§ 
tAe--Fe~~~Fe~eAts--as-a~~t~ea-te-wateF-etesets~--lAe-state-ae~aFt~At-ef 
AeattA-aees-Aet-a~~Feve-tAe-~se-ef-eea~aA-wasAeFs~ Bedpan washers and 
clinic sinks must be connected to the soil pipe system and vented 
following the requirements as applied to water closets except that 
bedpan washers require additional local vents. See definition for local 
vent. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-14-89. Sterilizer wastes. 

1. Indirect wastes required. All sterilizers shall be provided 
with individual and separate indirect wastes, with airgaps of 
not less than two diameters of the waste tailpiece. The upper 
rim of the receptor, funnel, or basket type waste fitting 
shall be not less than two inches [5.08 centimeters] below the 
vessel or piping, whichever is lower. 

2. Floor drain required. In all recess rooms containing the 
recessed, or concealed, portions of sterilizers, not less than 
one acceptable floor drain, connecting to the drainage system, 
shall be installed in a manner to drain the entire floor area. 

3. Recess room floor drains, trap seal maintenance. The recess 
room floor drain waste and trap shall be a minimum diameter of 
three inches [7.62 centimeters]. It shall receive the 
drainage from at least one sterilizer within the recess room 
to assure maintenance of the floor drain trap seal. The 
sterilizer drain shall be installed on a branch taken off 
between the floor drain trap and the drain head. No 
individual sterilizer waste trap shall be required on this 
type of installation. 

4. Prohibited connections. Branch funnel and branch basket type 
fittings, except as provided in subsection 5, are prohibited 
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on any new installation or when relocating existing equipment. 
Existing branch funnel or branch basket type installations 
shall be provided with an acceptable indirect waste below the 
branch connections. 

5. Battery assemblies. A battery assembly of not more than three 
sterilizer wastes may drain to one trap, provided the trap and 
waste are sized according to the combined fixture unit rating. 
The trap shall be located immediately below one of the 
indirect waste connections and the developed distance of a 
branch shall not exceed eight feet [2.44 meters]. Changes in 
direction shall be made by a tee-wye or wye pattern fitting. 

6. Bedpan steamers, additional trap required. A trap with a 
minimum seal of three inches [7.62 centimeters] shall be 
provided in a bedpan steamer drain located between the fixture 
and the indirect waste connection. lRe--state--ee~aFt~At--ef 
RealtR-eees-Aet-a~~Feve-tRe-~se-ef-eee~aA-stea~Fs~ 

7. Pressure sterilizer. Except when an exhaust condenser is 
used, a pressure sterilizer chamber drain connected to the 
exhaust drip tube before terminating at the indirect waste 
connection is acceptable. If a vapor trap is used, it shall 
be designated and installed to prevent moisture being 
aspirated into the sterilizer chamber. The jacket steam 
condensate return, if not connected to a gravity steam 
condensate return, shall be separately and indirectly wasted. 
If necessary to cool a high temperature discharge., a cooling 
receiver, trapped on its discharge side, may serve as the 
fixture trap. 

8. Pressure sterilizer exhaust condensers. The drain from the 
condenser shall be installed with an indir-ect waste as 
prescribed in this article. If condensers are used on 
pressure sterilizers, the chamber drain shall have a separate 
indirect waste connection. 

9. Water sterilizer. All water sterilizer drains, including 
tank, valve leakage, condenser, filter, and cooling shall be 
installed with indirect wastes. 

10. Pressure instrument washer-sterilizer. The pressure 
instrument washer-sterilizer chamber drain and overflow may be 
interconnected. Also, they may be interconnected with the 
condenser. The indirect waste shall follow the provision set 
forth in this article. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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62-83-14-18. Aspirators. tRe-state-ae~aFtMeAt-ef-ReattA-aees-Aet 
a~~Feve-tAe-~se-ef-wateF-e~eFatea-as~tFateFs~ Water operated aspirators 
may be installed only with the specific approval of the health 
authority. In operating rooms, emergency rooms, recovery rooms, 
delivery rooms, examining rooms, autopsy rooms, and other locations 
except laboratories where aspirators are installed for removing blood, 
pus, or other fluids, the discharge from any aspirator must be 
indirectly connected to the drainage system. The suction line must be 
provided with a bottle or similar trap to protect the water supply. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-83-14-21. Radioactive materials. All radioactive materials 
shall be disposed of in compliance with the appropriate rules of the 
state department of health, North Dakota Administrative Code seetteA 
33-±9-94-94 chapter 33-10-04.1. 

History: Amended effective February 1, 1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 
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CHAPTER 62-83-16 

62-83-16-81. General provisions. 

1. All sewage a~s~esat treatment systems shall be constructed, 
added to, or altered in accordance with this chapter. When a 
public or noncomnunity sewerage system is deemed available to 
a premise used for human occupancy if such premise is within 
two hundred feet [60.96 meters], the approving authority shall 
require that sewage be discharged into that system. 

2. Where public or noncommunity sewage a~s~esat treatment systems 
are not available and construction of an individual sewage 
treatment system is contemplated for a building of human 
occupancy or use or addition to, or alteration of any existing 
sewage a~s~esat treatment system, the master plumber or sewer 
and water contractor, or septic system installer, previous to 
beginning any construction may be required to make application 
to the local or district health units for a written permit to 
make the desired installation. 

3. 11 Sewage a~s~esat treatment 11 under this section means all 
private methods of collecting and disposing of domestic sewage 
including septic tanks, privies, chemical toilets, and any 
others. 

4. All domestic sewage shall be disposed of by an approved method 
of collection, treatment, and effluent discharge. Domestic 
sewage or sewage effluent shall not be disposed of in any 
manner that will cause pollution of the ground surface, ground 
water, bathing area, lake, pond, watercourse, or create a 
nuisance. It shall not be discharged into any abandoned or 
unused well, or into any crevice, sink hole, or other opening 
either natural or artificial in a rock formation. 

5. Where water under pressure is not available, all human body 
wastes shall be disposed of by depositing them in approved 
privies, chemical toilets, or such other installations 
acceptable to the administrative authority. 

6. Water-carried sewage from bathrooms, kitchens, laundry 
fixtures, and other household plumbing shall pass through a 
septic or other approved sedimentation tank prior to its 
discharge into the soil or into an alternative system. Where 
underground disposal ep--aAa-f~ttFat~eA for treatment is not 
feasible, consideration will be given to special methods of 
collection and disposal. 

7. The building contractor, owner, plumbing contractor, or 
disposal system installer are jointly responsible for 
compliance with this chapter. 
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8. Abandoned disposal systems, septic tanks, pumping and other 
chambers, and seepage beds shall be disconnected from the 
buildings;. The tanks and chambers shall be pumped out, and 
filled with earth. 

9. No property shall be improved in excess of its capacity to 
properly absorb sewage effluent in the quantities and by the 
means provided in this code. 

10. When there is insufficient lot area or improper soil 
conditions for adequate sewage ets~esat treatment for the 
building or land use proposed, and the administrative 
authority so finds, no building permit shall be issued and no 
private sewage ets~esat treatment shall be permitted. Where 
space or soil conditions are critical, no building permit 
shall be · issued until engineering data and test reports 
satisfactory to the administrative authority have been 
submitted and approved or a private sewage ets~esat treatment 
system complying with the provisions of this article has first 
been tAstattee designed. 

11. Nothing contained in this chapter shall be construed to 
prevent the administrative authority from requiring compliance 
with higher requirements than those contained herein where 
such higher requirements are essential to maintain a safe and 
sanitary condition. 

12. 11 Administrative authority 11 under this section means the North 
Dakota state plumbing board, North Dakota state department of 
health, district health units, county or city health 
departments which have expertise in onsite sewage treatment 
systems, or individual official, board, department, or agency 
established and authorized by a state, county, city, or other 
political subdivision created by law to administer and enforce 
the provisions of this chapter. 

13. 11 Continuing education 11 under this section means a structured, 
professionally presented curriculum dealing with onsite sewage 
treatment systems sanctioned wholly or in part by the 
administrative authority. 

14. 11 lnstaller 11 under this section means an individual or 
contractor that engages in the construction of onsite sewage 
treatment systems. Homeowners who work on their own systems 
are not included in this definition. 

15. 11 Mottled soil" under this section means soil from a soil 
boring which is marked with spots of contrasting colors. Any 
soil having spots of contrasting colors is considered to be 
mottled. 

16. 11 Sewage treatment 11 under this section means all private 
methods of collecting and disposing o.f domestic sewage 
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including sept i c tanks, privies, chemical toilets, and any 
others. 

17. A 11 Chamber or pump chambern under this section means a 
watertight receptacle for receiving effluent from the septic 
tank which will be used for placement of an effluent grade 
pump to distribute that effluent to the treatment area. 

18. 11 Noncomnunity 11 under this section means a collector system for 
sewage disposal serving a group of homes which uses lagoons or 
other collective methods of disposal and treatment which are 
not otherwise regulated by the environmental protection agency 
or state regulations. 

History: Amended effective October 1, 
February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-03-16-01.1. Installation 
requirements. 

1989; September 1, 1990· .1. 

Excavator and installer 

1. Individuals or business contractors may be required by the 
admi nistrative authority to have or obtain a license or permit 
to install individual onsite sewage treatment systems as 
descri bed in this chapter. 

2. Where required by administrative authority, installers of 
sept i c systems must obtain at least eight contact hours of 
suitable continuing education every two years which pertains 
to onsite septic system installation. Reciprocity for 
training in other states can be made on an individual basis by 
the administrative authority. 

3. The i nstaller of a treatment system shall submit an 11 as built 11 

drawing of the system to the administrative authority within 
th i rty days after the system has been completed. 

History: Effect i ve February 1, 1996 . 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-16-93. Design of individual sewage system. 

1. Design. The design of the individual sewage a~s~esat 
treatment system must take into consideration location with 
respect to wells or other sources of water supply, topography, 
water table, soil characteristics, area available, and maximum 
occupancy of the building. 
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2. Type of system. The type of system to be installed shall be 
determined on the basis of location, soil permeability, and 
ground water elevation. 

3. Sanitary sewage. The system shall be designed to receive all 
sanitary sewage, including laundry waste, from the building. 
Drainage from footings or roofs shall not enter the system. 

4. Discharge. The system shall consist of a septic tank 
discharging into either a subsurface a~s~esa+ treatment field 
or one or more seepage beds or into a combination of both, if 
found adequate as such and approved by the administrative 
authority. 

5. Ground water. No plumbing fixture may be connected to any 
individual sewage a~s~esa+ treatment system where ground water 
may collect above the sewage a~s~esa+ treatment system causing 
a flooded condition, unless the elevation of the fixture trap 
is a sufficient height above the elevation of the finished 
grade of the ground in which the see~age--~~t--eF--a~s~esa+ 
sewage treatment field aFe is installed to prevent backup. 
The minimum separation distance from the bottom of the 
treatment area must e ual or exceed twent -four inches 
60.96 centimeters . 

6. Alternate design. Where soil conditions are such that neither 
of the systems mentioned in subsection 4 can be expected to 
operate satisfactorily, approval of an alternate design shall 
be secured from the administrative authority. 

7. Sewage flow. Design criteria for sewage flow according to the 
type of establishment is indicated in the following table. 

SEWAGE FLOWS ACCORDING TO TYPE OF ESTABLISHMENT 

Type of Establishment 
Gallons Per Person Per Day 

(Unless Otherwise Noted) 

Airports (per passenger) ............................ 5 
Apartments-multiple family (per resident) ........... 60 
Assembly halls (per seat) .. .. .. .. .. .. .. .. .. .. .. .. .. . 2 
Bars (per El::lsteRteF seat) .. .. .. .. .. .. .. .. .. .. .. .. .. .. 5 
Bathhouses and swimming pools ....................... 10 
Bowling alleys (per lane) ........................... 75 
Camps: 

Campground with central comfort stations .......... 35 
With flush toilets, no showers .................... 25 
Construction camps (semipermanent) ................ 50 
Day camps (no meals served) ....................... 15 
Resort camps (night and day) with limited 

p 1 umbi ng . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . se 
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Luxury camps . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 100 
Churches (per sanctuary seat) . . .. .. .. .. . . . . . . . . . . . .. 5 
Churches with kitchens (per sanctuary seat) ......... 7 
Cottages and small dwellings with seasonal 

occupancy . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
Country clubs (per member present) .................. 25 
Dwellings: 

Boardinghouses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 
additional for nonresident boarders ............ o 10 

Luxury residences and estates ..................... 150 
Multiple family dwellings (apartments) ............ 60 
Roomi nghouses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 
Single family dwellings ........................... 75 

Factories (gallons per person, per shift, exclusive of 
industrial wastes) ................................ 35 

Hospitals (per bed space) ......... ~ ................. 250 
Hotels (per guest) .................................. 50 
Institutions other than hospitals (per bed space) ... 100 
Laundries, self-service (gallons per machine) ....... 500 
Mobile home parks (per space) ............. o ......... 250 
Motels (per bed space) .............................. 50 
Picnic parks (sanitary waste only) . . . . . . . . . . . . . . . . . . 5 
Picnic parks with bathhouses, showers, 

and flush toilets .........................•.....•. 10 
Restaurants (toilet and kitchen wastes per patron) .0 
Restaurants (kitchen wastes per meal served) ....... . 
Restaurants additional for bars and 

10 
3 

cocktail lounges ..... ....... ........ ........... ... 2 
Schools: 

Boarding . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75 
Day, without gyms, cafeterias, or showers ......... 15 
Day, with gyms, cafeteria, and showers ......•..... 25 
Day, with cafeteria, but without gyms, 

or showers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 
Service stations (per vehicle served) ............•.. 10 
Theaters: 

Movie (per auditorium seat) ............ o.......... 5 
Drive-in (per car space) .................•........ 5 

Travel trailer parks without individual water and 
sewer hookups (per space) ......................... 50 

Travel trailer parks with individual water and 
sewer hookups (per space) ....................•.... 100 

Workers: 
Construction (at semipermanent camps) ........... o·· 50 
Day, at school and offices (per shift) ......... o •• 15 

History: Amended effective October 1, 1989; September 1, 1990i 
February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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62-83-16-84. Location of individual sewage system. 

1. The minimum lot size in which a private ets~esat treatment 
system may be installed is forty thousand square feet [3716.00 
square meters]. Smaller lot sizes may be approved by the 
administrative authority if a centralized wateP--s~~~ty--eP 
sewage ets~esa+ treatment system is provided or the soil 
conditions present throughout the lot are such that a second 
treatment area is able to be installed in the lot. 

2. The following table provides for the minimum distances that 
shall be observed in locating the various components of the 
ets~esa+ treatment system. 

Wett-Se~tte-9tstPte~tteA-9ts~esat-See~age-PPe~ePty-B~tt8tAg 
taAk---Bex----------Ftete----Bee-----~tAe 

B+eg-SeweP---~59~-----------------------

Se~tte-taAk--~59~----------5-----------19------19-------~19~1 
(10) 

StstPtB~tteA 
Bex----------~59~---5-------------------5-------5-------~19~-----~29~ 

Bts~esa+ 
Fte+a--------~59~--19------5----------------------------~19~-----~29~ 

See~age 
Bea----------~59~--19------5----------------------------~19~-----~29~ 

we++--------------~59~---~59~----------~59~----~59~ 

S~etteA 
~tAe--------------~59~---~59~----------~59~----~59~ 

I May-ee-eteseP-te-e~ttetAg-wheA-~ePffitssteA-ts-gtveA 
ey-tAe-aeffitAtStPattve-a~tAePtty~ 

STAFF COMMENT: The table in section 62-03-16-04 is all new material but 
is not underscored to improve readability. 

Well Well Distribution Treatment Property Building 
100' 100' Device Area Lines 

Bldg Sewer 100 50 
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Septic Tank 100 50 5 10 10 

Distribution 
Device 100 50 10 20 

Treatment 
Area 100 50 5 10 10 

Well <.. 100 1 100 100 n/a n/a 

Well > 100 1 50 50 n/a n/a 

Water line 
(pressure) 10 10 n/a n/a 
(suction) 50 50 n/a n/a 

Surface 
Water bodies n/a nfa 100 100 n/a n/a 

3. All proposed sites for individual sewage treatment systems 
must be evaluated as to: 

a. Depth to the highest known or calculated ground water 
table or bedrock; 

b. Soil conditions, properties, and permeability; 

c. Slope; 

d. The existence of lowlands, local surface depressions, and 
rock outcrops; 

e. All legal setback requirements from existing and proposed 
buildings, property lines, sewage tanks, soil treatment 
systems, water supply wells, buried water pipes and 
utility lines, the ordinary high water mark of lakes, 
rivers, streams, flowages, and the location of all soil 
treatment systems and water supply wells on adjoining lots 
to the proposed soil treatment system, sewage tank, and 
water supply well; and 

f. Surface water flooding probability. 

4. Privies, septic tanks, and underground ats~esat treatment 
means shall not be within two hundred feet [60.96 meters] 
measured horizontally from the high water level in the 
reservoir or the banks of tributary streams when situated less 
than three thousand feet [914.4 meters] upstream from potable 
water intake structures. Sewage ats~esat treatment facilities 
situated beyond three thousand feet [914.4 meters] upstream 
from intake structures shall be located no less than one 
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hundred feet [30.48 meters] measured horizontally from the 
high water level in the reservoir or the banks of the 
tributary streams. 

H;story: Amended effective August 1, 1981; October 1, 1989; 
September 1, 1990; February 1, 1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-03-16-05. Percolat;on tests. 
required, they must be made as follows: 

Where percolation tests are 
(See appendix I) 

1. Test hole d;mens;ons and locat;ons. Each test hole must be 
six inches te--el§Rt--lAeRes [15.24 centimeters te--29~32 
eeAtlffietePsJffieevs}~a--tA-ataffieteP;-Rave-vePtteal-staes;-aAa-ee 
BePea-eP-a~g-te-tRe--ae~tR--ef--tRe--eetteffi--ef--tRe--~Pe~esea 
tAatvta~al-sewage-tPeatffieAt-systeffi~--Setl-te~t~Pe-aesePt~tteAs 
ffi~st-ee-PeeePaea-AettAg-ae~tRs-wRePe-te~t~Pe-ehaAges-eee~P~ 

2. Preparat;on of the test hole. The bottom and sides of the 
hole must be carefully scratched to remove any smearing and to 
provide a natural soil surface into which water may penetrate. 

All loose material must be removed from the bottom of the test 
hole and two inches [5.08 centimeters] of one-fourth-inch to 
three-fourths-inch [.635-centimeter to 1.90-centimeter] 
gravel must be added to protect the bottom from scouring. 

3. so;l saturat;on and swelling. The hole must be carefully 
filled with clear water to a minimum depth of twelve inches 
[30.48 centimeters] over the soil at the bottom of the test 
hole and maintained for no less than four hours. The soil 
must then be allowed to swell for at least sixteen, but no 
more than thirty hours. In sandy soils, the saturation and 
swelling procedure is not required and the test may proceed if 
one filling of the hole has seeped away in less than ten 
minutes. 

4. Percolat;on rate measurement. 

a. In sandy soils. Adjust the water depth to eight inches 
[20.32 centimeters] over the soil at the bottom of the 
test hole. From a fixed reference point, the drop in 
water level must be measured in inches [centimeters] to 
the nearest one-eighth inch [.34 centimeter] at 
approximately ten-minute intervals. A measurement can 
also be made by determining the time it takes for the 
water level to drop one inch [2.54 centimeters] from an 
eight-inch [20.32-centimeter] reference point. If eight 
inches [20.32 centimeters] of water seeps away in less 
than ten minutes, a shorter interval between measurements 
must be used, but in no case may the water depth exceed 
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eight inches [20.32 centimeters]. The test must continue 
until three consecutive percolation rate measurements vary 
by a range of no more than ten percent. 

b. In other soils. Adjust the water depth to eight inches 
[20.32 centimeters] over the soil at the bottom of the 
test hole. From a fixed reference point, the drop in 
water level must be measured in inches [centimeters] to 
the nearest one-eighth inch [.34 centimeter] at 
approximately thirty-minute intervals, refilling between 
measurements to maintain an eight-inch [20.32-centimeter] 
starting head. The test must continue until three 
consecutive percolation rate measurements vary by a range 
of no more than ten percent. The percolation rate can 
also be made by observing the time it takes the water 
level to drop one inch [2.54 centimeters] from an 
eight-inch [20.32-centimeter] reference point if a 
constant water depth of at least eight inches [20.32 
centimeters] has been maintained for at least four hours 
prior to the measurement. 

5. Calculating the percolation rate. Divide the time interval by 
the drop in water level to obtain the percolation rate in 
minutes per inch [2.54 centimeters]. 

Percolation rates determined for each test hole must be 
averaged to determine the final soil treatment system design. 

A percolation test may not be run where frost exists below the 
depth of the proposed soil treatment system. 

History: Amended effective September 1, 1990; February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-16-89. Absorption trenches. (See appendix III) 

1. Design. Absorption trenches shall be designed and constructed 
on the basis of the percolation test results or other soil 
data. Trench bottom area required is shown in the table in 
subsection 4. The bottom of the trench shall be dug so it is 
dead level throughout its length. The maximum depth to the 
bottom of absor tion trenches rna not exceed fort -ei ht 
inches 121.92 . The trench bottom must be at least twent -
four inches 60.96 centimeters above the mottled soil 
condition indicating a water table or from standing water in 
the borehole. 

2. Filter material. The filter material shall cover the ttle 
four-inch 10.16-centimeter diameter i e to a de th of 
inches 3.08 centimeters measured from the crown of the i e 
and extend the full width of the trench and shall be not less 
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than six inches [15.24 centimeters] deep beneath the bottom of 
the ttte;-aA8-twe-tAeAes-fS~98-eeAttffieteF}--aeeve-tAe--te~--ef 
tAe--tt+e four-inch [10.16-centimeter] diameter pipe. The 
filter material may be washed rock or crushed stone ranging in 
size from one inch to three inches [2.54 centimeters to 7.62 
centimeters]. The filter material shall be covered by red 
rosin paper, hay, straw, or approved filter fabr i c, as the 
laying of the pipe aFatA proceeds. Approved graveless systems 
may be used in lieu of rockfill providing an e~~a+ equivalent 
surface area of soil is utilized. 

3. Spacing. Trenches must have a minimum spacing of undisturbed 
earth of six feet [1.83 meters] for eighteen-inch to 
twenty-four-inch [45.72-centimeter to 60.96-centimeter] trench 
widths, and nine feet [2.74 meters] for trenches up to 
thirty-six inches [91.44 centimeters] wide. 

4. Absorption field. The size and requirements for absorption 
fields shall conform to those given in the following table: 

lae+e---Reee~eAaea-aeseF~tteA-tFeAeA-aFea~ 

Be~tA-ef-Reek 
PeFee+atteA-Fate--------------------ee+ew-atstFte~tteA-~t~e 
• f' C" 1~" 18" ~4" ~TA TA-------------------------------o-----%c-----% -----c -

--lFeAeA-eette~-aFea-+eaatA§-Fate;-§atfft2/day
l-te-S-----------------------------l~2-~--l~S---l~8Q--2~l 
e-te-lS----------------------------Q~8----l~9---l~2Q--l~4 
le-te-39----------------------------e~e----Q~7s--e~9Q--l~es 
3l-te-4S----------------------------e~s----e~e3--Q~7e--e~sg 
4e-te-e9----------------------------Q~4s---e~s7--9~es--e~79 

-s~~aFe-feet-ef-tFeAeA-8ette~fee8Fee~-~
l-te-S-----------------------------l2S----lQQ----8S---7Q 
e-te-lS----------------------------l9Q----lS9---l2S--llQ 

le-te-3Q----------------------------2SQ----2QQ---leS--l4S 
3l-te-4S----------------------------3Q9----24Q---299--l7Q 
4e-te-e9----------------------------33Q----2eS---22Q--l9Q 

~-Basea-eA-sewa§e-vet~ffie-ef-lSQf6P9fBeaFee~ 

STAFF COMMENT: The table in section 62-03-16-09 is all new material but 
is not underscored to improve readability. 

Table - Recommended absorption trench area. 

Percolation rate 
minutes/inch 

Depth of Rock 
Soil Classification below distribution pipe 

6" 12" 18" 24" 

-Trench bottom area loading rate, gal/ft2./day 
.1 to 5 Sand 1.2 1.5 1.80 2.1 
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5. 

6 to 15 Sandy loam 0.8 1.0 1.20 1.4 
16 to 30 Loam 0.6 0.75 0.90 1.05 
31 to 45 Silt loam 0.5 0.63 0.76 0.89 
46 to 60 Clay loam 0.45 0.57 0.68 0.79 

-Square feet of trench bottom/bedroom! 
.1 to 5 125 100 85 70 
6 to 15 190 150 125 110 

16 to 30 250 200 165 145 
31 to 45 300 240 200 170 
46 to 60 330 265 220 190 

!Based on sewage volume of 150/GPD/Bedroom 

Absorption lines. 

a. Gravity distribution. Absorption lines shall be 
constructed of four-inch [10.16-centimeter] pipe. For 
approved plumbing materials, see table 62-03-03.1 of 
chapter 62-03-03.1 of the North Dakota state plumbing 
code, as amended. 

b. Pressure distribution. Absorption lines must be 
constructed of one and one-half-inch to two-inch 
[3.81-centimeter to 5.08-centimeter] rigid plastic pipe 
with one-fourth-inch [6.35-millimeter] holes drilled in 
the bottom of the pipes eveFy-tAFee-feet-{9~9±-meteFs}. 
The number of perforations and spacing of perforations for 
different diameter pipes for pressure distribution 
laterals must not exceed ten percent of the average 
pressure head on the perforations. The pipe and 
connections must be able to withstand a pressure of at 
least forty pounds per square inch. The perforated 
laterals should be attached to a two-inch 
[5.08-centimeter] manifold pipe and should have the ends 
ca ed. The laterals should be s aced no further than 
fort inches 101.6 centimeters on center and no further 
than twent inches 50.80 centimeters from the ed e of 
the rock. Pipe must be installed level and capped at 
ends. MaR~fe+e The manifold must be supported and 
backfilled by hand. 

6. Grade. The absorption trench bottom must be level. 

History: Amended effective October 1, 1989; September 1, 1990i 
February 1, 1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-16-11. Piping material. All piping from building drain to 
sewage e~s~esa+ treatment system shall be four inches [10.16 
centimeters] or larger service eF-Aeav~eF-we~§At-east-~FeR; schedule 40 
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acrylonitrile-butadiene-styrene or polyvinyl chloride plastic pipe, type 
PSP PVC sewer pipe SOR 35, and fittings A.S.T.M. 03033 or 03034, 

exclusive of the absorption lines, which shall be as in subsection 5 of 
section 62-03-16-09. 

History: Amended effective April 
February 1, 1996. 
General Authority: NOCC 43-18-09 
Law Implemented: NOCC 43-18-09 

1' 1984; September 1, 1990· ..z. 

62-83-16-11.1. Pumps and pump systems. This section pertains to 
pumps installed after the septic tank. Sumps and ejectors installed 
before the septic . tank must meet the requirements set forth in section 
62-03-11-07. (See appendix IV) 

1. Pumping statteAs chambers. 

a. The pumping statteA chambers must be watertight and 
constructed of corrosion-resistant material. 

b. The working capacity of the pumping chamber must equal 
one-fourth of the daily sewage flow. Total capacity of 
the pumping chamber must equal or exceed daily sewage 
flow. 

c. A secure cover must be provided that is either bolted on 
or heavy enough to prevent eRtlaFeA-fFeM-ffieVtA§-tRe--eeveF 
unauthorized entry. 

d. An external electrical outlet must be provided for 
connection to the pump and contrel switches. Openings for 
wiring into the pump chamber must be sealed. 

e. No electrical splices or connections shall be located in 
the pump chamber or riser. 

2. Pumps. 

a. Effluent lift pumps must be of cast bronze, cast iron, or 
plastic construction and must be designed for handling 
septic tank effluent. Pedestal sump pumps with an open 
motor are not allowed. 

b. Set the pump on a pedestal on the bottom of the pump 
chamber to minimize grit and solids entering the impeller. 

c. The pump must have maximum lift capability at least five 
feet [1.52 meters] greater than the actual elevation, plus 
pipe friction loss. A pump to a sewage mound 11 Wisconsin 
mound 11

) shall deliver seven and five-tenths gallons 28.38 
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liters] per minute for each one hundred square feet [9.29 
square meters] of rock area. 

d. Outlet piping must be one and one-fourth inches [31.75 
millimeters] in diameter or greater. The pipe must be 
laid below frostline or uniformly graded to drain back to 
the pump chamber. Volume of aFa~Aa§e drain back should 
not exceed ten percent of the working capacity of the pump 
chamber. If piping is set to drain back, any check valves 
on the pump should be removed and a one-fourth-inch 
[6.35-millimeter] drainhole drilled on the low point of 
the outlet pipe. Piping connection to the pump must be 
with a union or quick disconnect coupling near the top of 
the pump chamber. 

3. Pump controls. 

a. On-off switching for sewage pumps must be sealed mercury 
float switches or of a type approved by the administrative 
authority. 

b. Electrical connections wttR~A--tRe--~~~~-eAa~eeF-~~st-ee 
setaeFea-aAa-Rave-wateFtt§Rt-eeRReet~eRs must not be made 
in the pump chamber or pump chamber riser. 

History: Effective September 1, 1990; amended effective February 1, 
1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-93-16-11.2. Alternative systems. 

1. Mounds. Mounds may be constructed on soils having a 
percolation rate faster than one hundred twenty minutes per 
inch [2.54 centimeters]. For soils slower than one hundred 
twenty minutes per inch [2.54 centimeters], either the system 
must be moved to more amenable soil, or see subsection 2 on 
lagoons. (See appendix V) 

a. Location. Mounds may not be located on sites of greater 
than iRFee twelve percent slope. For moderately permeable 
soils, the administrative authority may approve 
construction on slopes ef-~~-te ~ six percent. Mounds 
may not be built in areas where water may pond. 

b. Design. The basal sand area of the mound must be sized on 
the basis of eighty-three hundredths gallons [3.12 liters] 
per square foot [0.09 square meter] per day. The basal 
sand may be twelve inches to twenty-four inches [30.48 
centimeters to 60.96 centimeters] deep and must extend at 
least five feet [1.52 meters] beyond the rock filter 
material in all directions. The rock layer may .be twelve 
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inches to twenty-four inches [30.48 centimeters to 60.96 
centimeters] deep, and may not exceed ten feet [3.05 
meters] in width. Only pressure distribution may be used 
in the mound, so piping shall be one and one-half-inch to 
two-inch [38.10-millimeter to 50.80-millimeter] diameter 
rigid ABS or PVC. One and one-fourth-inch 
[31.75-millimeter] hole must be drilled every thirty-six 
inches [91.44 centimeters] and eAes-sAa++-se-ea~~ee the 
ends of the lateral must be ca ed. A one- uarter inch 
6.35 millimeters hole shall be drilled in the to of the 

cap to serve as a siphon break. Laterals shall be spaced 
no further than forty inches [101.60 centimeters] on 
center and no further than twenty inches [50.80 
centimeters] from the edge of the filter rock. Surface 
water must be diverted by a berm located uphill from the 
base of the mound. · 

c. Specifications. Sand must be uniformly graded, with no 
more than fifteen percent fines. Filter rock must be one 
inch to three inches [25.40 millimeters to 76.20 
millimeters] in diameter, washed or screened to less than 
ten percent fines. 

d. Construction. 

(1) Scarify the area with backhoe teeth or a cultivator. 
Do not remove topsoil. Bring outlet pipe from pump 
up into the center of the mound area. 

(2) Lay sand on scarified area. Do not compact the soil 
with machinery tires. Level sand to desired depth. 

(3) Lay filter rock down the center of the sand layer. 
Level. 

(4) Connect piping to manifold and lay pipe on rock. 
Cover pipe with rock and level by hand. Holes must 
be on bottom of the pipe. 

(5) Lay sand up to the top of the rock on all sides, 
sloping sand away at a three to one or four to one 
slope. 

(6) Cover rock with red rosin paper, hay, or filter 
fabric. 
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(7) Backfill entire mound to a three to one or four to 
one grade. Downhill side of mound on slopes must be 
backfilled at a four to one or longer grade. Cover 
mound with topsoil. 

(8) Seed grass over mound. Trees and shrubs may be 
planted on the toe and up the sides of the mound, but 
do not plant shrubs or trees on top. If vegetation 
is not established before winter, cover mound with 
hay or straw to prevent freezing. 

2. Lagoons - Total containment. In areas where normal septic 
systems will not function, and where the administrative 
authority finds that a nuisance will not be presented, a 
lagoon may be used for onsite sewage disposal. 

a. Design. Depth may not exceed five feet [1.52 meters], and 
side berms shall be graded to three, to one for proper 
aeration. The site must be fenced, and the berms must be 
seeded. The berms must be at least one foot [0.30 meter] 
higher than the liquid level at design capacity. Inlet 
pipes must discharge onto a splash pad to minimize 
erosion. Outlet pipes may not be installed without the 
approval of the administrative authority. 

b. Maintenance. Weeds must be controlled in the lagoon and 
on the berms to maximize aeration. 

c. Prohibitions. Lagoons may not be constructed on sand, 
gravel, or light loamy soils. No lagoon may be discharged 
into receiving waters or onto the ground without the 
approval of the state department of health aAa 
eeAse+~aa~ea-+aaeFa~eF~es. 

3. Alternative design. Alternate designs for construction of 
sewage a~s~esa+ treatment systems complying with the intent of 
this code may be submitted to the administrative authority for 
approval. 

History: Effective September 1, 1990; amended effective February 1, 
1996. 
General Authority: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 

62-83-16-14. Privies. 

1. PF~v~es--aAa--~F~vy--va~+~s~ All requests for permission to 
erect and use privies shall be approved by the administrative 
authority. 

2. General specifications for the design and construction of a 
privy. A privy pit ffiay must be constructed ay--aeaFa~Ag--a 
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s~~aFe--eF--FeetaA§~faF--~tt--te--~FeveAt--eaFiA--eavtA§-eF by 
providing a watertight structure in the pi t. The ~tt 
waterti ht structure shall provide a minimum capacity of sixty 
cubic feet 1.70 cubic meters]. tAe-~tt-sAe~+a-ee-+tAea--wttA 
eeaFas--aAa--a ~ privy building shall be placed over the ~tt 
structure. The floor of this building shall be of wood or 
concrete with the privy seat of weea suitable materia l which 
is easily cleaned and serviceable. A vent located adjacent to 
the seat shall extend from the ~tt vault to a point above the 
roof of the building. The seat shall be provided with a cover 
which shall be self-closing. 

All openings in the building shall be screened to prevent the 
entrance of flies. ~aFtA-sAa++-se-~e~Aaea-eA-a++-staes-ef-tAe 
The building shall be so constructed so as to prevent the 
entrance of rats to the ~tt vault. The privy door shall be 
self-closing. --

3. Removable cans. When removable cans are used in a privy, they 
shall be placed in watertight vaults and provision made for 
removing the seat so the cans can be moved for disposal of the 
contents in a manner acceptable to the administrative 
authority. The privy building shall comply with the above 
specifications for a pit privy building. 

History: Amended effective October 1, 1989; February 1, 1996. 
General Authority: NDCC 43-18-09 
law Implemented: NDCC 43-18-09 

62-83-16-15. Septic tank pumpers. 

1. Every person engaged in the business of removing and disposing 
of the solid and liquid contents of private sewage ats~esa+ 
treatment systems shall obtain an annual license from the 
state department of health aAa-eeAse+taatea-+aseFateFtes. 

2. All solid and liquid contents of chemical toilets, septic 
tanks, see~a§e-~tts pump chambers, and watertight pits for 
septic tank effluent shall be removed, when necessary, and 
disposed of in conformance with subsections 3 through 9. 

3. Every pumper shall obtain a license to engage in such 
operations as specified in the appropriate rules of the state 
department of health aAa-eeAse+taatea-+aseFateFtes, chapter 
33-21-01. 

4. A metal license tag with the number of the license issued 
shall be posted in a conspicuous place on the left side of the 
servicing unit. 
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5. Every vehicle used for pumping purposes shall be equipped with 
a watertight tank so that there will be no spillage on private 
premises or on highways or roads. 

6. All portable receptacles used for transporting liquid or solid 
waste shall be watertight, equipped with tight-fitting lids, 
and shall be cleaned daily. 

7. All pumps and hose lines shall be maintained so as to prevent 
leakage. 

8. All waste material shall be disposed of in such a place and in 
such a manner as will not constitute a nuisance or a menace to 
public health. 

9. Waste material collected by a pumper shall not be discharged 
into ditches, watercourses, lakes, ponds, tidewater, or at any 
point where it can pollute any water supply, bathing area, or 
shellfish growing area. It shall not be deposited on the 
surface of the ground within one thousand feet [304.8 meters] 
of any residence or public road. 

H;story: Amended effective February 1. 1996. 
General Author;ty: NDCC 43-18-09 
Law Implemented: NDCC 43-18-09 
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Education Standards and Practices Board 
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FEBRUARY 1996 

STAFF COMMENT: Articles 67.1-01, 67.1-02, and 67.1-03 of newly created 
title 67.1 contain all new material but are not underscored so as to 
improve readability. 

Chapter 
67.1-01-01 

Section 
67.1-01-01-01 

67.1-01-01-02 

ARTICLE 67.1-81 

GENERAL ADMINISTRATION 

Organization of Board 

CHAPTER 67.1-81-81 
ORGANIZATION OF BOARD 

Organization of the Education Standards and 
Practices Board 

Duties of the Education Standards and 
Practices Board 

67.1-81-81-81. 
practices board. 

Organization of the education standards and 

1. History. The education standards and practices board was 
established by legislation in 1993. The board came into 
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existence effective January 1, 1995, and assumed its duties on 
July 1, 1995. The board has its origins in the teacher 
professional practices commission which served in an advisory 
capacity to the superintendent of public instruction for 
teacher certification, teacher preparation program approval, 
and professional development. 

2. Meetings. The education standards and practices shall hold a 
minimum of four meetings annually. The year, for purposes of 
the board, begins July first and ends the last day of June 
during the ensuing calendar year. The meetings shall be 
scheduled by the membership at large, or at the call of the 
chairperson, or may be held upon the request in writing by a 
majority of the board members. The meetings may be held only 
after ten days prior to notice. A majority of the members 
constitutes a quorum that will have the authority to act upon 
any items of business properly placed before the board. 
Members should notify the secretary if unable to attend. 

3. Officers. The officers are a chairperson, vice chairperson, 
and secretary, who will be the board executive director. The 
officers will be elected for one-year terms at the 
reorganization meeting, which will be the first meeting called 
following July first of each year. 

a. The duties of the chairperson are to: 

(1) Recognize members, state motions, and con.fine debate 
to the motion under discussion; 

(2) Call for special meetings upon the request of a 
majority of the board in writing; 

(3) Assist the director in preparing an agenda to be sent 
with the announcement of the next meeting; 

(4) Designate board members to attend special meetings at 
board expense; 

(5) Appoint standing committees and subcommittees; 

(6) Be responsible for communicating all statements on 
the actions of the board in the execution of its 
duties; and 

(7) Perform other duties as deemed necessary by the 
board. 

b. The duties of the vice chairperson are to: 

(1) Preside when the chairperson is absent or when called 
to the chair by the chairperson; 
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(2) Perform the duties of the chairperson until a new 
chairperson is elected in case of a vacancy in the 
office of the chairperson; 

(3) Be acquainted with the duties and responsibilities of 
the chairperson; and 

(4) Perform other duties as deemed necessary by the 
board. 

c. The duties of the executive director are to: 

(1) 

(2) 

Record attendance of the board members; 

Keep an accurate record of all proceedings and 
distribute them .to the members; 

(3) Assist the chairperson in the preparation and 
distribution of the agenda; 

(4) Notify all board members ten days in advance of any 
meeting; 

(5) Send out all mailings and notices required by the 
board; 

(6) Prepare a financial statement for each regular 
meeting and coordinate vouchers; 

(7) Release statements to the media, subject to board 
approval; and 

(8) In the absence of the chairperson and the 
vice chairperson, call the meeting to order and 
preside while a temporary chairperson is elected. 

4. Board members. Board members will have regular and functional 
attendance at all regular meetings. They will send materials 
to the chairperson and director for inclusion in the mailings. 
They will prepare input for each regular meeting. Members 
will file a written report with the director after attending 
any special meetings. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-38-17, 28-32-02.1 
Law Implemented: NDCC 15-38-17 

67.1-91-91-92. Duties of the education standards and practices 
board. 

1. Standards for professional ethics, performance, and practices. 
The board continuously reviews the North Dakota educator 1 S 
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code of ethics and rules, standards, and procedures pertaining 
to certification, teacher education program approval, and 
professional development of educators. As part of the 
education standards and practices board, the board will 
solicit input from the teaching profession and representatives 
of school administrators, school board members, teacher 
educator professors, and other interested citizens. The board 
will be responsible for the interpretation of the North Dakota 
educator•s code of ethics with requests for interpretation 
being placed in writing. 

2. Cons;derat;on of wr;tten compla;nts relat;ve to code 
v;olat;ons. Procedures for an inquiry from any interested 
citizen will be accepted by the board against any North Dakota 
certificated educator. The inquiry must be requested in 
writing. Any educator named in an inquiry will be notified 
and will be informed of the procedures that will be taken. 

H;story: Effective July 1, 1995. 
General Author;ty: NDCC 15-38-17, 28-32-02.1 
law Implemented: NDCC 15-38-18, 26-32-02.1 

306 



Chapter 
67.1-02-01 
67.1-02-02 
67.1-02-03 
67.1-02-04 
67.1-02-05 

Section 
67.1-02-01-01 
67.1-02-01-02 
67.1-02-01-03 
67.1-02-01-04 

67.1-02-01-05 

ARTICLE 67.1-82 

TEACHER CERTIFICATION 

Student Teaching 
Educator 1 s Professional Certificate - Entrance 
Reeducation 
Emergency Certificates 
Certification Policies 

CHAPTER 67.1-82-81 
STUDENT TEACHING 

Student Teachers 
Cooperating Teachers 
College Supervisors 
Program Approval of Teacher Education 

for Certification 
Program Approval Standards 

67.1-82-81-81. Student teachers. A student teacher i s one who 
teaches in a regular classroom situation as part of the requirements in 
professional preparation. 

1. All college students in education must have classroom-related 
preprofessional experience prior to student teaching. This 
experience must be provided as early as possible. Fonmal 
admittance to the teacher education program incl udes meeting 
appropriate state program approval requirements. 

2. The student teacher should be assigned by a college or 
university to a cooperating school on a ful l -time block. A 
full-time block is construed as a full day for ten consecutive 
weeks with exceptions documented. The student teacher must be 
placed in a classroom where the cooperating teacher i s 
regularly assigned. Additional student teaching experi ences 
shall be determined by the training institution. 

3. In the event of an emergency, the student teacher may once 
during the student teaching semester be placed as a substitute 
in the student teacher 1 S regularly assigned classroom for a 
period of time not to exceed two consecutive days. 

4. Student teachers may be placed only in accredited schools. 
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5. Teaching experience cannot be used for a waiver of student 
teaching. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-92-91-92. Cooperating teachers. A cooperating teacher is 
the teacher in the local situation who works with, helps, and advises 
the student teacher. 

1. Every cooperating teacher must have acquired a minimum of two 
semester hours or three quarter hours in a supervision of 
student teaching course as an inseryice requirement that meets 
the necessary essentials in preparing cooperating teachers to 
supervise student teachers. Those cooperating teachers who 
have served prior to July 1, 1976, may have this requirement 
waived at the discretion of the host college and cooperating 
school. 

2. The cooperating teacher must have at least two years of 
teaching experience. The cooperating teacher must have at 
least one year of teaching experience in the school system in 
which the student teacher is being supervised. 

3. Before being accepted and approved as a cooperating teacher, 
the teacher must be recommended by the administration of the 
school in which student teaching is performed. 

4. A cooperating teacher who cannot recommend a student teacher 
for teaching or certification shall have a conference with the 
college supervisor and the student teacher. prior to the 
student teaching evaluation and recommendation. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-92-91-93. College supervisors. A college supervisor is the 
college faculty member who is in charge of guiding, helping, and 
directing the student teacher. 

1. The college supervisor must have elementary or secondary 
teaching experience at the level of supervision. 

2. A college supervisor, after meeting with the administration of 
the school in which student teaching is to be done, shall meet 
with the cooperating teacher and provide a copy of the state 
student teaching guidelines. 
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3. The college supervisor shall make a copy of the student 
teacher's file available to the cooperating teacher prior to 
the arrival of the student teacher. Such file may contain a 
brief biography and general information, but may not contain 
any specific information that would be in violation of a 
student ' s right to privacy. 

4. A college supervisor shall make at least two visitations 
during the student's teaching experience. Following each 
visitation the college supervisor shall hold a joint 
conference with the cooperating teacher and the student 
teacher, or provide each a written critique of the visitation. 

5. The teacher education program staff may provide consultation 
and assistance for the first year teacher in North Dakota. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-92-91-94. Program approval of teacher education for 
certification. The education standards and practices board shall 
supervise a system of program approval for teacher education programs 
for state certification of teachers. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-38-18 

67.1-92-91-95. Program approval standards. The education 
standards and practices board shall adopt a set of North Dakota teacher 
education program approval standards. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-38-18 
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Section 
67.1-02-02-01 
67.1-02-02-02 
67.1-02-02-03 

67.1-02-02-04 
67.1-02-02-05 
67.1-02-02-06 
67.1-02-02-07 
67.1-02-02-08 

67.1-02-02-09 

CHAPTER 67.1-82-82 
EDUCATOR'S PROFESSIONAL CERTIFICATE - ENTRANCE 

Life Certificates 
Entrance Certificates 
Distance Learning Instructor- Definition -

Qualifications - Certification 
Two-Year and Five-Year Renewals 
Credit 
Denial and Appeal 
Indian Studies 
State Model for Inservice Education 

and Staff Development 
Reentry 

67.1-82-82-81. life certificates. First grade and second grade 
professional life certificates issued prior to July 1, 1976, are valid 
for life. However, it is recommended that teachers show professional 
gain by college attendance, workshops, conferences, travel, and other 
professional activities. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
law Implemented: NDCC 15-36-01 

67.1-82-82-82. Entrance certificates. 

1. Initial teacher certification for in-state graduates requires 
completion of a state agency approved teacher education 
program of a bachelor's level minimum with an overall grade 
point average of 2.5 or more and a recommendation from the 
institution. The program must include twenty-six semester 
hours or forty quarter hours for secondary professional 
education of thirty-four semester hours or fifty quarter hours 
for elementary professional education. This education must 
include ten weeks of full-time successful participation in 
student teaching at appropriate grade levels under the 
supervision of a teacher training institution approved by the 
education standards and practices board. 

2. An out-of-state applicant must hold a four-year bachelor's 
degree with twenty-six semester hours or forty quarter hours 
in secondary professional education or thirty-four semester 
hours or fifty quarter hours in elementary professional 
education with a minimum overall grade point average of 2.5. 
The professional education must be part of a state program 
approved for teacher education training and include successful 
student teaching at the appropriate grade level .. Three 
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recommendations are required. Two of the recommendations must 
be secured from the most recent employing board, supervisors, 
and administrators. One of the recommendations may be a 
person of the applicant's choice. If the applicant has not 
taught in the last three years or it is. impossible to secure 
recommendations from supervisors or administrators, the 
recommendations must be secured from individuals who can speak 
with regard to the teaching potential and character of the 
applicant. Verification of eligibility for home state 
certification may be requested. Acceptable trans l ations for 
preparations received in foreign institutions will be 
requested at the applicant's expense. 

3. An application fee of five dollars must accompany a request 
for an initial applicatic;m fonn. 

4. A fee of fifty dollars must accompany the application for 
initial certification for in-state and out-of-state 
candidates. An additional fee of thirty-five dollars for 
transcript review from out-of-state candidates must also 
accompany the certification application. 

5. All initial certificates are valid for only two consecutive 
school years. 

H;story: Effective July 1, 1995. 
General Author;ty: NDCC 15-36-01, 15-36-18, 28-32-02 
Law Implemented: NDCC 15-36-01, 15-36-08, 15-38-18 

67.1-82-82-83. o;stance learn;ng ;nstructor - Def;n;t;on -
Qual;f;cat;ons - Cert;f;cat;on. 

1. 11 Di stance 1 earning instructor,. means an out-of-state teacher 
who conducts a class that is broadcast or delivered to a 
location in North Dakota from outside North Dakota by any fonn 
of electronic transmission, including fiber opt i c cable, 
satellite, television, computer, telephone, or microwave. 

2. Every distance learning instructor seen or heard in North 
Dakota must hold a valid North Dakota teaching certificate 
issued by the education standards and practices board. A 
distance learning instructor shall obtain such a certificate 
by providing to the education standards and practices board: 

a. A certified copy of a current teaching certificate i ssued 
by the state of broadcast origin; and 

b. Certification that the distance learning instructor meets 
that state's regular certification standards in the 
subject area taught via electronic transmission. 
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3. A North Dakota teaching certificate issued pursuant to this 
section only allows a distance learning instructor to teach in 
North Dakota via electronic transmission from outside this 
state. If a teacher desires to teach in North Dakota while 
being physically present in North Dakota, the teacher must 
obtain a teaching certificate pursuant to this section. 

4. A North Dakota teaching certificate issued pursuant to his 
section has an application fee of five dollars, a 
certification fee of fifty dollars, an out-of-state review fee 
of thirty-five dollars and is valid for two years. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-92-92-94. Two-year and five-year renewals. 

1. A two-year renewal will be issued to those applicants 
reentering the profession or to applicants with less than 
eighteen months of contracted teaching in North Dakota and has 
a fee of thirty dollars per renewal. 

2. The initial five-year renewal will be issued to those 
applicants who have successfully taught eighteen months in the 
state on a valid North Dakota certificate. All five-year 
certification applications must be accompanied by a fee of 
seventy-five dollars. Succeeding five-year renewals require 
evidence of thirty teaching days of contracted service to 
avoid reverting to entry status. Three recommendations are 
required. Two of the recommendations must be secured from the 
most recent employing board, supervisors, and administrators. 
One of the recommendations may be a person of the applicant's 
choice. If the applicant has not taught in the last three 
years or it is impossible to secure recommendations from 
supervisors or administrators, then recommendations must be 
secured from individuals who can speak with regard to the 
teaching potential and character of the applicant. If 
recommendations are not adequate to issue a five-year 
certificate, the education standards and practices board shall 
provide a hearing following North Dakota Century Code chapter 
28-32. The procedure must be as provided in North Dakota 
Century Code section 28-32-05. Following the hearing 
procedure, the education standards and practices board shall 
make a determination whether to: 

a. Issue a five-year renewal to the applicant; 

b. Issue a two-year probationary certificate; or 
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c. Deny recertification. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01, 15-36-08, 15-38-18 

67.1-82-82-85. Credit. The succeeding renewal of the five-year 
certificate requires verification of a minimum of four semester hours or 
six quarter hours of college or university credit earned within the 
dates of the certificate, contracted teaching of a minimum of thirty 
days, and three recommendations as outlined in subsection 2 of section 
67.1-02-02-04. Applicants not meeting these requirements will be 
processed as reentry applicants under this section. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67. -82-82-86. Denial and appeal. The education standards and 
practices board may deny an application for the issuance of a 
certification made by an applicant: 

1. Who failed to comply with certification statutes; 

2. Who failed to submit appropriate recommendations; 

3. Who has been convicted of a crime under the laws of the state 
or the United States; 

4. Who is currently under license suspension; or 

5. Who has had certification revoked. 

If the application for the issuance of certification is denied, an 
applicant may request a review of the denial before the education 
standards and practices board. In the event of denial by the education 
standards and practices board the applicant may request a public hearing 
of the matter under North Dakota Century Code chapter 28-32. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 15-38-18, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-82-87. Indian studies. Any teacher who graduated from a 
teacher education program after September 1, 1980, is required to meet 
the North Dakota native American studies requirement which is two 
semester hours or three quarter hours of college credit in North Dakota 
native American studies, or the equivalent in inservice pursuant to 
approval by the education standards and practices board. The two-year 
certificate will be used for compliance for reentry and out-of-state 
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applicants. Substitute teachers are exempt in the Indian studies 
requirement until a contracted position is accepted. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-82-88. State model for inservice education and staff 
development. The education standards and practices board shall adopt a 
model for inservice education and staff development. The model must 
include the assessment of statewide and staff development needs, a 
projection of programs responsive to those needs, and the identification 
of the resources needed to implement those programs. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-82-89. Reentry. An applicant who has been out of 
teaching for a period of more than five years must earn a total of eight 
semester hours or twelve quarter hours of college or university credit 
in the area in which the teacher wishes to renew certification during 
the first two years of reentry contracted service. One-half of the 
required credit hours must be earned before entering the second year of 
the renewal period. Substitute teachers are exempt from the eight 
semester hour requirement until the individual accepts a contracted 
position. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 
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Section 
67.1-02-03-01 
67.1-02-03-02 
67.1-02-03-03 
67.1-02-03-04 

67.1-02-03-05 

CHAPTER 67.1-82-83 
REEDUCATION 

Elementary Endorsement 
Kindergarten Endorsement 
Secondary Endorsement 
Middle School Endorsement for Grades Five 

Through Eight 
Bilingual Education or English as a Second 

Language 

67.1-82-83-81. Elementary endorsement. Reeducation of a 
certified teacher for elementary schoolteaching may be accomplished by 
completing a college-approved elementary teacher education program of 
twenty-six semester hours or forty quarter hours including a regular 
classroom student teaching experience of six quarter hours or a minimum 
of five consecutive weeks between grades kindergarten through sixth. A 
verified successful year of college-supervised internship with credit 
may be substituted for student teaching. The coursework must contain 
the elementary methods in reading, language arts, mathematics, science, 
and social studies along with additional appropriate elementary 
education coursework. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-83-82. Kindergarten endorsement. Reeducation of 
elementary teachers for kindergarten schoolteaching may be accomplished 
by presenting a minimum of eight semester hours or twelve quarter hours 
of kindergarten coursework in curriculum, methods, materials, skills, 
and activities for the kindergarten child. The applicant must have a 
minimum of one year successful teaching experience in grades 
kindergarten or one, or student teaching of four semester hours or six 
quarter hours or a minimum of five consecutive weeks applicable to the 
endorsed area. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
law Implemented: NDCC 15-36-01 

67.1-82-83-83. Secondary endorsement. Reeducation for secondary 
schoolteaching may be accomplished in one of the following two ways: 

1. By completing a college major or minor in secondary education; 
or 
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2. By presenting a m1n1mum of eight semester hours or twelve 
quarter hours of secondary education professional courses for 
endorsement in addition to the major or minor field. The 
applicant must have a minimum of one year successful teaching 
experience in grades seven through twelve or have supervised 
student teaching as part of the above program. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-92-93-94. Middle school endorsement for grades five through 
eight. Endorsement for teaching in a middle school is available on a 
voluntary basis to teachers certified to teach at the elementary or 
grades one through twelve levels. The middle school endorsement is 
mandatory for teachers certified for grades seven through twelve to 
qualify for work with grades five and six in the subject fields of their 
certification and voluntary for work with students in grade seven and 
eight. A review of past coursework will be conducted and a program of 
studies needed for completion will be established. The middle school 
endorsement requires a minimum of ten semester hours including all of 
the following: 

1. Development of young adolescents. 

2. Philosophy and curriculum (foundations) of middle school 
education. 

3. Reading in the content areas. 

4. Methods or strategies of teaching in the middle grades (two 
semester hours minimum). 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-92-93-95. Bilingual education or English as a second 
language. Reeducation for a "bilingual education or English as a second 
language" endorsement for any certified teacher may be accomplished by 
presenting at least sixteen semester hours or twenty-four quarter hours 
of college coursework in all of the following areas: 

1. Foundations. Four semester hours or six quarter hours of 
college coursework from the following: 

a. Multicultural education, which involves a knowledge of 
ethnic groups in North Dakota and the United States, 
different instructional methods to use with different 
ethnic and language groups. 

316 



b. Foundations of bilingual education, which involves models 
of bilingual education; research on the effectiveness, or 
lack thereof, of bilingual education; history of bilingual 
education; and significant laws and court decisions 
affecting language minority students. 

2. Linguistics. Six semester or nine quarter hours of college 
coursework from the following areas: 

a. Linguistics, which involves the nature of language, 
organizational principles of language (phonology, 
morphology, syntax, and semantics), principles of language 
change, and development of language families. 

b. Psycholinguistics, which involves first and second 
language, oral and written acquisition processes, and 
learning theories. 

c. Sociolinguistics, which involves basic sociocultural 
variables in language use and language learning, types of 
bilingual and multilingual educational situations, and 
social determinants of dialect and style. 

3. Methods. Two semester or three quarter hours of college 
coursework from the following: 

a. Methods of teaching English as a second language to 
students, which involves an exploration of historical and 
current instructional approaches in teaching English as 
second language, from the grammar-translation method to 
the natural method. 

b. Methods of teaching bilingual education, which involves an 
understanding of instructional programs in bilingual 
education, such as immersion, transitional, early entry, 
and late entry. 

4. Assessment. Two semester hours or three quarter hours of 
college coursework from assessment and testing of culturally 
diverse students, which involves a study of culturally 
appropriate assessment tools and methods of identifying and 
assessing limited English proficient students. 

5. Field experience. Two semester or three quarter hours of 
college coursework from field teaching experience with limited 
English proficient students in a bilingual or English as a 
second language setting. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 
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Section 
67.1-02-04-01 

CHAPTER 67.1-82-94 
EMERGENCY CERTIFICATES 

Emergency Certificates 

67.1-92-84-81. Emergency certificates. Emergency certificates 
will be issued under the following conditions: 

1. Consideration for emergency certificates will not be granted 
until after August fifteenth in any year. 

2. The request for an ·emergency certificate must be initiated by 
a school. The school board or administration must make the 
request in writing to the education standards and practices 
board for consideration of an emergency certificate, 
indicating intent to offer a contract if certification can be 
arranged. The request must certify that it is improbable that 
a regularly certified teacher can be employed to fill the 
position. 

3. The candidate must write a letter indicating willingness to 
accept the position if offered. 

4. A complete official transcript of all college work must be 
sent to the education standards and practices board. 

5. The applicant must have proficiency and hold minimal 
qualifications of a bachelor•s degree to teach in the area to 
be assigned. 

6. Renewal of emergency certificates will be reviewed each year 
and will depend upon the supply of and demand for teachers as 
evidenced by documented efforts to obtain a certified person 
for the position. 

7. The renewal, if permitted, is contingent upon presentation of 
at least eight semester hours or twelve quarter hours of 
additional college credit in the area of study leading to 
regular certification. 

8. The fee for the emergency certificate is one hundred dollars 
for each year the certificate is issued. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 15-36-08, 28-32-02 
law Implemented: NDCC 15-36-01 
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Section 
67.1-02-05-01 
67.1-02-05-02 
67.1-02-05-03 
67.1-02-05-04 
67.1-02-05-05 

CHAPTER 67.1-82-85 
CERTIFICATION POLICIES 

Reciprocity 
Experience 
Reserve Officers • Training Corps Instructors 
Endorsements and Restrictions 
Alternate 

67.1-82-85-81. Reciprocity. North Dakota will have reciprocity 
for suspensions and revocations with other states during the suspension 
time and will determine acceptance of applicants case by case based on 
applicable North Dakota laws and denial procedures under section 
67 . 1-02-02-06. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-85-82. Experience. Teaching experience in approved 
kindergarten, elementary, secondary, and postsecondary teacher education 
programs will be granted as experience for certificate renewal . 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-85-83. Reserve officers' training corps instructors. 
Reserve officers• training corps instructors will receive regular 
certification with a restriction to that area. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-85-84. Endorsements and restrictions. The North Dakota 
educator•s professional certificate is issued as described in section 
67.1-02-02-02. This certificate qualifies the holder for regular 
classroom teaching or for functioning in areas with t he proper 
endorsements and restrictions as assigned. The endorsements could be 
recently acquired college granted majors or minors or a new degree, 
endorsements in kindergarten, elementary, middle school, bilingual, 
secondary or any other endorsement issued by the education standards and 
practices board. The restricted certification is for psychology 
(master •s degree with major in school psychology), speech therapy, 
mental retardation, deaf education, visually impaired, early childhood 
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education, preschool handicapped, and reserve officers' training corps. 
All other special education categories require regular elementary or 
secondary qualifications. If a certificate holder requests the addition 
of an endorsement to a certificate at any time other than renewal, a fee 
of thirty-five dollars must accompany the request for the addition if it 
is any endorsement other than a newly acquired major or minor or new 
degree, and seventy-five dollars if the request for change is for a new 
major or minor or degree. An additional five years is also added to the 
certificate at the time of the addition of the new major, minor, or 
degree. No additional fee for an endorsement will be assessed if any 
endorsement is added at a regularly scheduled renewal. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 15-36-08, 28-32-02 
Law Implemented: NDCC 15-36-01 

67.1-82-85-85. Alternate. The content of the laws and rules for 
teacher certification may be fulfilled by providing the required 
documentation through a third party authorized by the candidate through 
an affidavit provided by the education standards and practices board. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-36-01, 28-32-02 
Law Implemented: NDCC 15-36-01 
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Chapter 
67.1-03-01 

Section 
67.1-03-01-01 
67.1-03-01-02 
67.1-03-01-03 
67.1-03-01-04 

ARTICLE 67.1-93 

EDUCATOR'S CODE OF ETHICS 

Educator's Code of Ethics 

CHAPTER 67.1-91-93 
EDUCATOR'S CODE OF ETHICS 

Professional Beliefs 
Principle I - Commitment to the Student 
Principle II - Commitment to the Profession 
Principle III - Commitment to the Community 

67.1-93-91-91. Professional beliefs. The educator believes in 
the worth and dignity of each human being and strives to help each 
student realize the student's potential as a worthy, effective member of 
society. The educator, therefore, works to stimulate the spirit of 
inquiry, the acquisition of knowledge and understanding, and the 
thoughtful formulation of worthy goals. The profession is vested by the 
public with a trust and responsibility requiring the highest ideals of 
professional service. The quality of the services of the education 
profession directly influences the nation and its citizens. The 
educator shall exert every effort to raise prDfessional standards, to 
promote a climate that encourages persons worthy of trust to exercise 
careers in education, and to assist in preventing the practice of the 
profession by unqualified persons. The educator believes that 
patriotism in its highest form requires dedication to the principles of 
our democratic heritage and assumes full political and citizenship 
responsibility. The educator shares with all other citizens the 
responsibility for the development of educational programs and policies 
and for interpreting these to the public. The professional educator 
regards the employment agreement as a solemn pledge to be executed both 
in spirit and in fact in a manner consistent with the highest ideals of 
professional service. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-38-18, 28-32-02 
Law Implemented: NDCC 15-38-18 

67.1-93-91-92. Principle I - Commitment to the student. In 
fulfillment of the obligation to the student, the educator shall: 
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1. Deal justly and considerately with each student. 

2. Share the professional responsibilities for improving 
educational opportunities. 

3. Provide reasonable opportunity for the student to study 
varying concepts and respect the student•s right to form one•s 
own views. 

4. Disperse information about the student obtained in the course 
of professional service only as prescribed by law. 

5. Avoid using professional relationships with students for 
private advantage. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-38-18, 28-32-02 
Law Implemented: NDCC 15-38-18 

67.1-93-91-93. Principle II - Commitment to the profession. In 
fulfillment of the obligation to the profession, the educator shall: 

1. Recognize that the profession must accept responsibility for 
the professional conduct of its members and understand that 
their own conduct may be regarded as representative. 

2. Evaluate conditions within a district or an institution of 
learning and make known serious deficiencies by taking action 
deemed necessary and proper through established professional, 
legal, or legislative channels. 

3. Not knowingly misrepresent one•s own or another•s professional 
qualifications or competencies. 

4. Refrain from assigning professional duties to unqualified 
personnel. 

5. Disclose information about colleagues obtained in the course 
of professional service only when such disclosure serves a 
compelling purpose or is required by law. 

6. Not accept any gratuity, gift, or favor that might impair or 
appear to influence professional decisions or actions. 

7. Study and adhere to the terms and conditions of a contract. 
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8. Present only factual information regarding the assignment or 
conditions of employment to an applicant. 

History: Effective July 1, 1995. 
General Authority: NDCC 15-38-18, 28-32-02 
Law Implemented: NDCC 15-38-18 

67.1-93-91-94. Commitment to the community. In fulfilling this 
obligation to the community, the educator shall: 

1. Acknowledge and encourage the right and responsibility of the 
public to participate in the formulation of educational 
policy. 

2. Recognize that each educational institution may have a person 
authorized to interpret its official policies. 

3. Assume full political and citizenship responsibilities, but 
refrain from exploiting the institutional privileges of one's 
professional position to promote political candidates or 
partisan activities. 

History: Effective July 1, 1995 •. · 
General Authority: NDCC 15-38-18, 28-32-92 
Law Implemented: NDCC 15-38-18 
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TITLE 69 

Publ;c Serv;ce Comm;ss;on 
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FEBRUARY 1996 

CHAPTER 69-89-83 

69-89-83-82. Adoption of regulations. The following parts of 
title 49, Code of Federal Regulations in effect as of January 1, 1994 
1995, are adopted by reference: 

1. Part 190 - Department of Transportation Pipeline 
Safety Enforcement Procedures. 

2. Part 191 - Department of Transportation Regulations 
for Transportation of Natural Gas by 
Pipeline; Reports of Leaks. 

3. Part 192 - Transportation of Natural and Other Gas 
by Pipeline: Minimum Safety Standards. 

4. Part 199 - Control of Drug Use in Natural Gas, Liquefied 
Natural Gas and Hazardous Liquids Pipelines. 

Copies of these regulations may be obtained from: 

Public Service Commission 
State Capitol 
Bismarck, North Dakota 58505-0480 

History: Effective June 1, 1984; amended effective July 1, 1986; 
January 1, 1988; March 1, 1990; February 1, 1992; August 1, 1993; 
August 1, 1994; February 1, 1996. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 49-02-01.2 

327 



CHAPTER 69-19-91 

69-19-91-91. Def;n;t;ons. As used in this chapter: 

1. 11 Automatic bulk weighing system 11 means a weighing system which 
weighs grain in successive drafts, automatically records the 
no-load and loaded weight values, and accumulates the net 
weight of each draft. 

2. 11 Batching scale 11 means a noncoll'l11ercial weighing or measuring 
device used to determine, in part, the amount of an ingredient 
in a finished, manufactured commodity. 

3. 11 Certify 11 means to seal, if upon testing and inspection, a 
weighing or measuring device is within the permitted tolerance 
and properly installed. 

4. 11 CoiTJTierce 11 means the distribution or consumption of 
quantities, things, produce, commodities, or articles which 
may be offered or submitted by any person for sale or hire. 

5. 11 NIST 11 means the United States department of coll'l11erce, 
national institute of standards and technology. 

6. 11 Not sealed 11 means a sticker or seal applied to a device which 
has not been inspected and tested, does not meet applicable 
design or tolerance requirements, or is no longer being used 
commercially. A device that is not sealed shall not be used 
in commerce. 

7. 11 Random testing~~ means the random retesting and 
recertification by a weights and measures inspector of any 
weighing or measuring device being tested under the 
self-certification rules. 

7-: 8. 11 Registered service person 11 means a person or agency 
authorized by the commission to remove an official rejection 
seal placed on a weighing or measuring device or to certify 
weighing and measuring devices described in North Dakota 
Century Code section 64-02-13. 

8-: 9. 11 Retai 1 fuel device 11 means a commercial, indicating fuel pump 
used to deliver fuel to individual highway vehicles in 
quantities of one hundred gallons [378.54 liters] or less per 
transaction. 

9-: 10. 11 Security seal 11 means either a lead and wire 
pressure-sensitive seal, a plastic and wire pressure-sensitive 
seal, or a sealing sticker, permanently attached to a weighing 
or measuring device to prevent unauthorized access to the 
tolerance adjusting mechanisms of that device. 
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Hh 11. 11 Seal 11 means marking a weighing or measuring device to show 
certification or rejection. 

±h 12. ''Single draft weighing 11 means simultaneously weighing each end 
of a vehicle or individual elements of coupled combination 
vehicles. 

13. 11 Split-weighing 11 means determining the weight of a vehicle, 
combination vehicle, or a commodity by adding together the 
results obtained by separately and not simultaneously weighing 
each end of such vehicle or individual elements of such 
coupled combinations. 

±2-: 14. 11 Standard 11 means test equipment used for certifying weighing 
or measuring devices. 

B-: 15. 11 Variance 11 means a temporary or permanent suspension of a 
particular rule. 

±4-: 16. 11 Weights and measures inspector 11 means a conmission employee 
in the testing and safety division performing duties set by 
the conmission. 

H;story: Amended effective April 1, 1992; August 1, 1993; September 1, 
1994; February 1, 1996. 
General Author;ty: NDCC 64-02-03 
law Implemented: NDCC 64-02-03 

69-18-81-82.1. Cert;f;cat;on. A weighing and measuring device 
may only be certified by the conmission or a registered service person, 
and only at the location of intended use. However, if so designed, 
devices may be repaired, tested, and sealed outside the location of 
intended use by a registered service person, and may be used for a 
period not to exceed thirty days, or until retested and certified by the 
conmission at the location of intended use. The conmission may certify 
a weighing or measuring device by actual testing of the device, or by 
witnessing the test. 

H;story: Effective April 1, 1992; amended effective August 1, 1993; 
September 1, 1994; February 1, 1996. 
General Author;ty: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-18-81-84.1. Var;ance requests. The operator of any conmercial 
weighing or measuring device, other than an operator seeking a 
split-weigh variance under section 69-10-01-04.2, may make written 
request for a variance from the conmission under North Dakota Century 
Code section 64-02-02. The request for a variance must contain: 
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1. The name, address, and telephone number of the business making 
the request along with the name of its contact person and the 
reason for the request; 

2. A plan for compliance over a period not to exceed one hundred 
eighty days {if the variance request results from a 
rejectiont; or, a plan for compliance over a period not to 
exceed five years if the variance request results from 
economic hardship. Through reapplication, the economic 
hardship variance may be a permanent variance provided the 
applicant can show that compliance will continue to cause 
economic hardship; 

3. The name, type, location, and capacity of the device; 

4. The maximum amount that will be weighed on the device, along 
with a certified letter from an engineer or competent scale 
engineering authority certifying that operating the device at 
that weight will not constitute a safety hazard (if applying 
for a variance te--~se that will allow a scale to be used 
beyond its rated capacity); 

5. Detailed information showing that compliance with specific 
regulations will cause economic hardship (if applicable to the 
variance request); and 

6. Any other information the operator believes may expedite the 
variance request. 

A variance granted by the commission is a temporary variance and does 
not become permanent until sufficient time to conclude inspection and 
testing (usually two years) has elapsed. A notice of the variance must 
be conspicuously posted on the device during the time the temporary 
variance is in effect. 

History: Effective August 1, 1993; amended effective September 1, 1994i 
February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-10-01-04.2. Split-weigh variance requests. The operator of 
any motor truck or motor truck dump scale installed after April 1, 1965, 
may make written request for a permanent split-weigh variance from the 
commission under North Dakota Century Code section 64-02-02. The 
request for a variance must contain: 

1. The name, address, and telephone number of the business making 
the request along with the name of its contact person and the 
reason for the request; 

2. The name, type, location, and capacity of the device; 
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3. The maximum amount of weight that will be placed upon the 
device at any time during the split-weighing operation. If 
that maximum weight exceeds the rated sectional capacity or 
scale capacity of the device, the applicant must also include 
a letter from an engineer or competent scale engineering 
authority certifying that operating the device at that weight 
will not constitute a safety hazard; 

4. The maximum distance between the outer axles of the vehicle or 
coupled-combination vehicle that will be split-weighed; 

5. A statement in the variance request certifying that each axle 
of the vehicle or each axle of the coupled-combination vehicle 
will rest on a straight surface, in the same plane with, and 
not to exceed one-third inch 8.47 millimeters er foot 
30.48 centimeters out of level with the scale deck durin 

the split-weighing operation; 

6. A statement in the variance request agreeing to the following 
procedures to be observed during the split-weighing operation: 

a. Use of the vehicle brakes is prohibited; 

b. The vehicle transmission must be in neutral; and 

c. Chocking of the vehicle's wheels should be discouraged. 

7. For an operator of a motor truck or motor truck dump scale 
installed after April 1, 1995, a temporary variance will be 
issued only if the operator has substantiated that it is 
unable to install a scale of sufficient length to allow 
single-draft weighing due to economic hardship. If the 
operator chooses to pursue the plea of economic hardship, then 
the operator's split-weigh variance request must also include 
a plan for compliance over a period not to exceed five years. 
Through reapplication, at the end of the five-year period, the 
economic hardship temporary variance may be made a permanent 
variance provided the operator can show that compliance will 
continue to cause economic hardship. 

History: Effective February 1. 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-04 

69-10-01-06.1. Liquefied petroleum gas meters - Temperature 
compensation. All sales of liquefied petroleum gas in a liquid state 
shall be made through a meter having an automatic temperature 
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compensator. The compensator shall be connected, operable, and in use 
at all times. 

History: Effective February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-03 

69-19-91-98. Assisting inspector. When requested, the owner or 
operator of any commercial weighing or measuring device shall supply 
access and assistance to the division inspector in movement of the test 
weights to and from and on and off the scale for testing purposes, or 
for returning liquids to aboveground or belowground storage tanks. 
Failure to provide inspector access and assistance in a timely manner 
may be grounds for tagging the device 11 not sealed 11

• 

History: Effective August 1, 1993; amended effective September 1, 
1994; February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 
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CHAPTER 69-18-82 

69-18-82-85. Portable p;tless scales and portable hopper scales. 
Self-contained portable pitless scales and self-contained portable 
hopper scales used solely to weigh §Pavet;-saAe;-Peek;-eP-fttt-eP-te 
eReek materials asseetatee-wttR used for government highway construction 
are exempt from the provisions of this article. Installation and 
operation of portable pitless scales for commercial use without a 
variance from the commission is prohibited. 

H;story: Amended effective April 1, 1984; August 1, 1993; September 1, 
1994; February 1, 1996. 
General Author;ty: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-18-82-85.1. Fixed pitless scales. A--vaPtaAee-~AeeP-NePtR 
9aketa-GeAt~Py-Geee-seetteA-64-92-92-feP-tRe-eeAstP~etteA-aAe--e~ePatteA 
ef--att--ftxee-~tttess-seates-te-ee-~see-tA-eeffiffiePee-ffi~st-ee-a~~Pevee-ey 
tRe-eeffiffitssteA-eefepe-eeAstP~etteA-ffiay-ee§tA~--tRe-vaPtaAee-Pe~~est-ffi~st 
ee--fttee-wttR-tRe-eeffiffitSSteA-at-teast-tRtPty-eays-~PteP-te-eeAStP~etteA 
aAe-ffi~st-tAet~ee-a-ee~y-ef-tRe-eeAstP~etteA-~taAs~--Att ~fixed pitless 
seates scale must have at least twelve inches [304.80 millimeters] of 
clearance between the 11 111 beam and the slab and the piers must extend 
down below the frostline~---Watts--tytA§--tRe--~tePs-te§etReP-ffi~st-ee 
s~ffteteAt--tA--stPeA§tR and must be installed to manufacturer's 
specifications to support the device, prevent shifting, and provide 
protection from the environment. 

History: Effective August 1, 1993; amended effective September 1, 1994~ 
February 1, 1996. 
General Authority: NDCC 64-02-03 
law Implemented: NDCC 64-02-02, 64-02-13 

69-18-82-89. Deck lengths. 

1. A motor truck or motor truck dump scale installed and 
operational before January 1, 1995, must have at least twelve 
feet [3.66 meters] or a distance equal to one-third of deck 
length, whichever is greater, of straight driveway on either 
end of the scale deck not over one-third inch [8.38 
millimeters] per foot [30.48 centimeters] out of level with 
the platform. The first twelve feet [3.66 meters] from the 
scale must be of a hard surface (concrete or asphalt). An 
inside scale must measure a minimum of four feet [1.22 meters] 
of metal, wood, asphalt, or reinforced concrete between the 
scale deck and the inside of the doorsill at both ends of the 
scale. 
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2. A motor truck or motor dump scale installed on or after 
January 1, 1995, must have at least twelve feet [3.66 meters] 
or a distance equal to one-third of deck length, whichever is 
greater, of straight approaches beginning in a level plane 
with the surface of the scale deck. The slope of the 
approaches away from the scale deck may not exceed · one-third 
inch [8.38 millimeters] per foot [39~43 30.48 centimeters]. 
The first twelve feet [3.66 meters] of approach from the scale 
must be of metal or concrete. An inside scale must measure a 
minimum of five feet [1.52 meters] of reinforced concrete 
between the scale deck and the inside of the doorsill at both 
ends of the scale. However, grating of sufficient strength to 
withstand all loads equal to the concentrated load capacity of 
the scale may be installed on either end of that inside scale. 

History: Amended effective September 1, 1994; February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-18-82-19. Indicating and printing elements. A beam-type or 
dial-type indicating element must be installed in a level and plumb 
position, mounted on concrete piers, or on a concrete slab, and fastened 
securely to the concrete walls or neck of the scale pit. These 
mechanical indicating element foundations must be independent of the 
scalehouse floor, weighing room, or other similar s~F~e~~Fe structures. 
In case of a dial installation there should be adequate clearance for 
service between the cabinet of the dial and the wall. Motor truck, 
motor truck dump, railroad track, and livestock scales installed after 
July 1, 1973, and used in commerce, must be equipped with a ticket 
printing device. The ticket printing device must be used for all sales. 
A copy of the printed receipt must be issued to the customer at the time 
of the delivery. Notwithstanding the above date, a scale installed 
prior to July 1, 1973, equipped with any type of ticket printing 
capability must use that ticket printing capability for all sales, with 
a copy of the printed ticket to be issued to the customer at the time of 
the delivery. A shoulder or stop must be provided on each weighbeam 
bar to prevent the poise from traveling and remaining back of the zero 
graduation. Indicating and printing elements must be adequately 
protected from all environmental elements detrimental to their efficient 
operation. 

History: Amended effective August 1, 1993; September 1, 
February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-10-02-19. Single-draft weighing - Exceptions. It shall be 
unlawful to weigh a vehicle or a combination vehicle in any method other 
than the single-draft method, as outlined in the National Institute of 
Standards and Technology Handbook No. 44, section 2.20. scales, UR.3.3., 
Single-draft Vehicle Weighing, except for the following: 

334 



1. When the sale of the commodity being weighed is determined by 
destination weight; 

2. For a motor truck or motor truck dump scale installed prior to 
April 1, 1965; or 

3. For a motor truck or motor truck dump scale installed after 
April 1, 1965, provided a split-weigh variance has first been 
granted by the commission under section 69-10-01-04.2, and the 
parties involved have complied with section 69-10-02-20 prior 
to split-weighing. 

History: Effective February 1. 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-03, 64-02-04 

69-10-02-20. Split-weigh agreements. Upon approval by the 
commission of a variance allowing split-weighing, and before an 
individual customer is split-weighed, an approved split-weigh agreement 
form must be signed by both the business and that customer, and kept on 
file at the place where the split-weighing occurs. 

History: Effective February 1. 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-03, 64-02-04 

69-10-02-21. Shift test - Load-bearing and section testing. 
After January 1. 1996, all motor truck. motor truck dump. and railroad 
track/truck combination scales shall be load-bearing and section tested. 
The load-bearin test must be conducted with a minimum standard of the 
lesser value of either ten thousand ounds 4535.9 kilo rams or 
one-quarter the device capacity in test weights. with the test weights 
centered, as nearly as possible, successively over each main load 
su ort. Section testin shall be conducted with a minimum standard of 
either twent thousand ounds 9071.8 kilo rams or one-half the device 
capacity in test weights, with the test weights centered, as nearly as 
possible, successively at the center of each quarter of the load 
receiving element. Applicable tolerances from NIST Handbook No. 44, 
scale section, T.N.3.1. and T.N.3.2 .• shall be applied to the amount of 
test load used. 

History: Effective February 1. 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-03, 64-02-04 
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CHAPTER 69-19-93 

69-19-93-91. National Institute of Standards and Technology 
(NIST) Handbook No. 44. Except as modified in this article, the 
specifications, tolerances, and other technical requirements for 
commercial weighing and measuring devices in North Dakota shall conform 
to the requirements of the 1994 1995 edition of the United States 
department of commerce, NIST Handbook No. 44, which is adopted by 
reference except table 4, section 2.20, of NIST Handbook No. 44, wherein 
North Dakota shall retain the 1993 version of NIST Handbook No. 44 
table 4 until August 1, 1996. In the event of a conflict between the 
NIST Handbook No. 44 and North Dakota laws and rules, North Dakota laws 
and rules shall prevail. Copies of the handbook may be obtained from 
the public service commission, state capitol, Bismarck, North Dakota 
58505-0480. 

History: Amended effective October 1, 1988; December 1, 1990; 
February 1, 1992; August 1, 1993; September 1, 1994; February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-07 

69-19-93-62. Adequate standards. Except as modified below, only 
standards annually certified by the commission may be used to certify 
weighing and measuring devices. However, standards annually certified 
by any national institute of standards and technology certified 
laboratory, or the national institute of standards and technology may be 
used if a legible copy of the certification is first filed with the 
commission. The annual recertification requirements are modified as 
follows: 

1. The twelve-month recertification period may be extended after 
consultation with the state metrologist, but not to exceed 
fifteen months. 

2. The standard weights or "test weights" used in a commercial 
automatic bulk-weighing system must initially be FeeeFitftea 
certified by the commission or by another national institute 
of standards and technology certified state laboratory at 
leasi-eAee-eveFy-iAFee-yeaFs. 

3. The volumetric provers used to certify loading-rack meters 
must initially be certified by the commission or by another 
national institute of standards and technology certified state 
laboratory, and at least once every three years thereafter. 

4. The commission may require recertification of the "test 
weights" described in subsection 2, and the volumetric provers 
described in subsection 3 if, upon inspection, physical 
condition indicates a need. 
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5. Unless otherwise approved by the commission, the operator of a 
coal belt conveyor scale jurisdictional to the commission must 
conduct a material . load test at least once every two years 
provided that electronic or other simulated load testing is 
done at least once every three months. 

History: Amended effective April 1, 1992; September 1, 1994i 
February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 
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CHAPTER 69-18-84 

69-18-84-85. Standardized report forms. All test report forms 
filed with the commission after July 1, 1994, must be in a standardized 
format. The commission will issue copies of the standardized prototype 
to all newly permitted registered service persons at-least--tR4Piy--aays 
~P4eP-te-that-aate. 

History: Effective August 1, 1993; amended effective February 1, 1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 

69-18-84-86. Quality control - Witnessing. The commission may 
observe or reinspect work performed by a registered service person to 
ensure that the person is performing proper inspections and tests. The 
commission shall consider the following criteria while evaluating that 
person: 

1. The results of a random sampling of fe~P-~epeeAt-~ at least 
one ins ection and test er ear or more if so ordered by the 
commission~ of the devices certified by a registered service 
person; 

2. Complaints filed against a registered service person, and 
whether those complaints are valid; and 

3. Other factors deemed relevant by the commission. 

The quality control reinspection must be completed within thirty days of 
the date the work is completed by the registered service person and at 
no charge. 

History: Effective September 1, 1994; amended effective February 1, 
1996. 
General Authority: NDCC 64-02-03 
Law Implemented: NDCC 64-02-02, 64-02-13 
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DECEMBER 1995 

AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code Chapter 75-03-05 Family Boarding Homes for Special 
Education Students. 

A public hearing was conducted on July 13t 1995t in Bismarckt concern i ng 
proposed amendments to North Dakota Administrative Code Chapter 
75-03-05t Family Boarding Homes for Special Education Students. These 
proposed rules provide standards for North Dakota 1 s programs and 
services for supervision of family boarding homes for special educat ion 
students who must live outside of the familial home to maximi ze the i r 
educational opportunities. 

Chapter 75-03-05 contains the new definition of 11 department 11 t reflects 
changes i n the organization of the Department of Human Servicest and 
contains nonsubstantive changes to conform the rule 1 S l anguage to 
present statutory usage. 

CHAPTER 75-93-95 

75-93-95-91. A~tAeF~ty--aAe--eejeet~ve Definition. ~AeeF--tAe 
a~tAeF~ty-vestee-~A-tAe-see~a+-seFv~ee-eeaFe-ef-NeFiA-9aketa-~~Fs~aAt-te 
NeFiA--9aketa--beAi~Fy-be8e-eAa~teF-lS-S9~3;-tAe-see~a+-seFv~ee-eeaFe-ef 
NeFtA-9aketa-~s-e~~eweFee-te-~FeseF~ee-aAe--~Fe~~+§ate--s~eA- - F~+es--aA8 
Fe§~+at~eAs--as--aFe-AeeessaFy-te-ass~Fe-tAat-s~ee~a+-ee~eat~eA-st~eeAts 
Aeee~A§-eeaFe~A§-Ae~-eaFe-aFe-~Fev~eee-~Fe~eF-feee;-sAe+teF;--see~F~iy; 
aAe--safety--wA~+e--Feee~v~A§--s~eA--eaFe--~A--a--fa~~+y--eeaFe~A§--Ae~ 
11 Department 11 means the department of human services. 

History: Effective October 1t 1979; amended effective December 1t 1995. 
General Authority: NDCC 15-59.3-06 
Law Implemented: NDCC 15-29-08(22)t 15-59.3-06 
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75-93-95-92. State organ;zat;on. The see~a+-seFv~ee-eeaFa-ef 
NeFtA-9aketa department is the official state agency charged with the 
regulation of family boarding home care activities for s~ee~a+-ea~eat~eA 
students with disabilities in the state with exclusive authority to 
issue registration certificates to homes providing family boarding home 
care for s~ee~a+-ea~eat~eA students with disabilities. 

H;story: Effective October 1, 1979; amended effective December 1, 1995. 
General Author;ty: NDCC 15-59.2-06 
Law Implemented: NDCC 15-59.3-01, 15-59.3-04 

75-93-95-93. Reg;strat;on requ;red. All ~eFseAs individuals, 
partnerships, voluntary organizations, limited liability companies, or 
corporations who desire to establish or operate a family boarding home 
shall first obtain a registration certificate, except that those 
providing family boarding home care in the following situations need not 
register: 

1. The home of a relative of the student~i 

2. A home under the management and control of the state or the 
public school district~i_QI 

3. A home or facility furnishing "foster care for children" as 
defined in s~eseet~eA-1-ef North Dakota Century Code section 
50-11-00.1. 

H;story: Effective October 1, 1979; amended effective December 1, 1995. 
General Author;ty: NDCC 15-59.3-06 
Law Implemented: NDCC 15-59.3-02 

75-93-95-94. Reg;strat;on process. 

1. Any ~eFseA individual desiring to provide boarding home care 
for s~ee~a+-ea~eat~eA students with disabilities in a family 
boarding home shall apply for a registration certificate; 
tAeFe~A-eeFt~fy~Ag-eem~+~aAee-w~tA-tAe--a~~+teae+e--~FevtsteAs 
ef-NeFtA-9aketa-beAt~Fy-beae-eAa~teF-1S-S9~3-aAa-tAe-staAaaFas 
feF-s~eA-eaFe-estae+tsAea-ey-tAe-seeta+-seFvtee-eeaFa-ef-NeFtA 
9aketa--aAa--sAa++--see~Fe-a-FegtstFatteA-eeFttfteate-fFem-tAe 
eeafa. 

2. Application for registration certificates sAa++ must be made 
in a manner prescribed and on forms provided by the seeta+ 
seFvtee-eeaFa-ef-NeFtA-9aketa-feF-s~eA-~~F~eses department. 

3. Application sAa++ must be made to the special education 
director in the special education district wherein the 
applicant proposes to provide registered family boarding home 
care. 
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4. Upon acceptance by the see~a+-seFv~ee-eeaFe-ef-NeFtA-9aketa 
department of the applicant's affidavit of standard 
compliance, the applicant shall, within ten days and subject 
to the provisions of North Dakota Century Code chapter 
15-59.3, be entitled to a registration certificate issued by 
the eeaFe department. 

5. Any registration certificate issued by the see~a+-seFv~ee 
8eaFe-ef-NeFtA-9aketa-sAa++ department must serve as public 
documentation that the provider of registered family boarding 
home care has~ in writing~ certified to the eeaFe department 
compliance at the time of registration with the provisions of 
North Dakota Century Code chapter 15-59.3. 

History: Effective October 1, 1979; amended effective December 1, 1995. 
General Authority: NDCC 15-59.3-06 
Law Implemented: NDCC 15-59.3-04 

75-93-95-95. Denial or revocation of registration certificate. 

1. The right to provide family boarding home care is dependent 
upon compliance with the applicable provisions of North Dakota 
Century Code chapter 15-59.3 and the applicable standards 
contained herein. 

2. The see~a+-seFv~ee-8eaFe-ef-NeFtA-9aketa department may revoke 
a registration certificate issued to a family boarding home~ 
provided the registrant and the district affected by the 
revocation of s~eA the registration certificate shall be 
informed~ in writing~ of the charges and reasons for 
revocation, and provided further that the registrant shall be 
afforded an administrative hearing in a manner prescribed by 
North Dakota Century Code chapter 28-32, if written request 
for s~eA a hearing is made within ten days of receipt of the 
written charges. 

3. The see~a+-seFv~ee-8eaFe-ef-NeFtA-9aketa department may deny a 
registration certificate for a family boarding home, provided; 
tAat the registrant and the district affected by s~eA the 
denial shall be informed~ in writing~ of the charges and the 
reasons for denial~ and provid~d further that the registrant 
shall be afforded an administrative hearing in a manner 
prescribed by North Dakota Century Code chapter 28-32, if 
written request for s~eA ~hearing is made within ten days of 
receipt of the written charges. 

History: Effective October 1, 1979; amended effective December 1, 1995. 
General Authority: NDCC 15-59.3-06 
Law Implemented: NDCC 15-59.3-08, 15-59.3-09 
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75-93-95-96. Inspections. Family boarding homes functioning 
within the purview of these Fe§~tat~eAs rules, or any premises proposed 
to be operated as a family boarding home sAatt must be open to 
investigation and inspection at any time by the see~a+-seFv~ee-aeaFa--ef 
NeFtA-9aketa department or its authorized a§eAts designees. 

History: Effective October 1, 1979; amended effective December 1, 1995. 
General Authority: NDCC 15-59.3-06 
Law Implemented: NDCC 15-59.3-07 

75-93-95-97. Records. All records wA~eA-aFe maintained by the 
family boarding home care provider with respect to students receiving 
family boarding home care sAatt must be deemed confidential and sAatt 
may not be disclosed..z. except: --

1. In a judicial proceeding-:..i. 

2. To officers of the law or agents of legally constituted boards 
or agencies-:.i....QI 

3. To ~eFseAs individuals with a legitimate interest in the 
student's well-being. 

History: Effective October 1, 1979; amended effective December 1, 1995. 
General Authority: NDCC 15-59.3-06 
Law Implemented: NDCC 15-59.3-07 

75-93-95-98. Standards for affidavit of compliance. Applicants 
for a family boarding home registration certificate shall comply with 
the following standards, and shall certify tAat compliance by affidavit: 

1. That the operators of the family boarding home: 

a. Are of sufficient age and maturity to carry out the proper 
functions of providing family boarding home care-:..i. 

b. Are mentally, physically, and emotionally able to provide 
adequate care for the students in their charge-:..i. 

c. Have completed the self-administered health form assuring 
that, to the best of their knowledge, they are physically 
able to care for students and are free of any communicable 
diseases-:..i. 

d. W~++ Shall provide care to no more than four students, 
unless all students provided family boarding home care are 
related to each other-:..i. 

e. W~++ Shall provide adequate and nutritious meals and other 
care as needed by the s~ee~a+--ea~eat~eA student with 
disabilities during those hours the student is required to 
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live away from the student's home because of educational 
needs~i 

f. M~st Shall certify that all milk served in the family 
boarding home is pasteurized or obtained from a dairy herd 
certified disease-free by the department of health~; and 

g. M~st Shall certify that the water supply is from an 
approved ~~A~e~~a+ system~ or~ if from some other source, 
has been tested and approved by the department of health. 

2. That the family boarding home: 

a. Is clean, reasonably neat and free from accumulation of 
dirt, rubbish, and other health hazards~i 

b. Has adequate heating, ventilation, and lighting facilities 
for the comfort and protection of the health of the 
students~i 

c. Has, before placement, received a statement documenting a 
fire inspection by the local fire chief or other qualified 
individual, or by the state fire marshal if the home is 
located in an area without an organized local fire 
department~i 

d. Has at least two doors that function for ingress and 
egress~i 

e. Has a separate bed for each student, except for instances 
where two students have the same family of origin, with no 
student six years of age or older sharing a bedroom with a 
student of the opposite sex. Triple bunk beds are not 
allowed~i 

f. Provides within the student's bedroom a window to the 
outside wR~eR that can serve as an emergency exit. 
Basement and attic bedrooms must have a second means of 
egress accessible to the student using them~; and 

g. Meets the city code applicable to family residential 
structures~ if within a city, or~ if not within a city, 
meets the code of the city within which the school the 
student attends is located. 

3. That special provisions be met for family boarding home care 
provided in mobile homes. In addition to compliance with the 
aeeve-~FeseF~eee standards of subsections 1 and 2, any ~eFseA 
individual desiring to provide family boarding home care in a 
mobile home shall: 

a. Have a qualified ~eFseA individual inspect the furnace 
within a period of one month prior to . application for a 
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registration certificate and thereafter on an annual 
basis~i 

b. Provide a minimum of two doors at opposite ends of the 
home wA~eA-aFe functional for ingress and egress~i 

c. Provide that rooms in which the students will be housed 
have adequate ventilation, lighting, aRe heat~ and at 
least one window ~R-s~eA-Feems~ suitable for fire escape~i 

d. Have an electrician inspect the home within one month 
prior to the application for a family boarding home 
registration certificate~; and 

e. Provide that the mobile home meets the standards 
established for mobile homes as. prescribed in the rules 
and regulations of the American standards institute (ANSI 
A119.1 1969) as adopted by the state of North Dakota. 

4. That family boarding home registrants shall attempt to consult 
with the parents of students in their charge regarding the 
methods that may be employed for maintaining proper 
discipline. Registrants may take reasonable disciplinary 
actions with respect to students in their charge for the 
purpose of maintaining proper discipline. Disciplinary 
methods employed sAatt must be moderate and appropriate to the 
circumstances and sAatt must not create a risk of emotional or 
physical harm. Corporar--punishment is prohibited by the 
family boarding home care provider. 

5. That the following FeeeFas-w~tt documents must be maintained 
by the family boarding home care provider: 

a. The registration certificate feF-tRe-fam~ty-eeaFa~Rg-Reme 
sRatt-ee-ke~t-~R-iAe-~Fem~ses-te-wR~eR-~t-a~~t~es~i 

b. A copy of the current standards for family boarding homes 
sRatt-ee-ke~t-~R-tRe-~Fem~ses~; and 

c. tRe---fettew~Rg--FeeeFas--sRatt--ee--ke~t--aAa--ma~Rta~Rea 
Documentation of: 

(1) The name of the student, home address, names of 
parents, and business and home addresses and 
telephone number where parents can be reached~i 

(2) A written statement from the parents authorizing 
emergency medical care~; and 

346 



(3) A daily record see~MeAttA§ of all medications 
dispensed to the student. 

History: Effective October 1, 1979; amended effective December 1, 1995. 
General Authority: NDCC 15-59.3-06 
Law Implemented: NDCC 15-59.3-06 
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CHAPTER 75-94-91 

AGENCY SYNOPSIS: Regarding proposed amendments to North Dakota 
Administrative Code Chapter 75-04-01 Licensing of Programs and Services 
for Individuals with Developmental Disabilities. 

A public hearing was conducted on July 13, 1995, in Bismarck, concerning 
proposed amendments to North Dakota Administrative Code Chapter 
75-04-01, Licensing of Programs and Services for Individuals with 
Developmental Disabilities. The proposed amendments modify licensure 
standards for programs and services for individuals with developmental 
disabilities. General policy changes within the department initiated 
these changes. 

Chapter 75-04-01 has definitional changes to reflect changes in 
departmental general policy and in the field of programs and services 
for individuals with developmental disabilities. 11 Case management", 
11 Client 11

, 
11 developmental day activity .. , "developmental work activity", 

11 extended services 11
, 

11 group home 11
, 

11 individualized supported living 
arrangements 11

, 
11 infant deve 1 opment 11

, 
11 menta 1 retardation 11

, and 
11 Standards 11 reflect substantive changes, while the balance of the 
definitions in the section reflect general linguistic changes only. 

Chapter 75-04-01 encompasses changes in licensure. A nonprofit 
corporation that receives no support from the state or a political 
subdivision will be exempt from licensure if certain work or day 
activity is provided to six or fewer clients. Section 75-04-01-08 
incorporates language changes to reflect current accreditation bodies 
and standards. Section 75-04-01-10 clarifies the basis for a special 
provisional license. A special provisional license could be issued for 
new services or as required by natural calamity. 

Section 75-04-01-15 incorporates language changes to reflect current 
accreditation bodies and standards. Section 75-04-01-15 updates the 
catalogue of basic services subject to licensure. Those services are 
residential services and day services. Section 75-04-01-20 includes 
linguistic changes to clarify some of the assurances. Section 
75-04-01-20.1 provides that individuals with developmental disabilities 
may receive subminimum wages, but that the organization must submit 
certification as provided by the United States Department of Labor. 
Section 75-04-01-20.2 establishes new guidelines for the recording of 
and reporting of abuse, neglect, and use of restraint. 

Section 75-04-01-21 adds the requirement that licensure applicants must 
record and make known to the department the amount of any payments made 
to any members of the governing or related board except for 
reimbursement for actual and reasonable personal expenses. Sections 
75-04-01-22 and 75-04-01-23 reflect current Americans with Disabilities 
Act standards. Section 75-04-01-34 is repealed. 
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75-84-81-81. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. "Accreditation" means recognition by a national organization 
of a licensee's compliance with a set of specified standards. 

2. "Adult day care" means comprehensive and coordinated 
activities provided on an ongoing basis to adults with 
developmental disabilities residing in the community. 
Programs involve social, physical, recreational, and personal 
care training and activity with emphasis on stimulation, 
exposure, community orientation, and participation. 

3. "Applicant" means an entity which has requested licensure from 
the North -Dakota department of human services pursuant to 
North Dakota Century Code chapter 25-16. 

4. "Basic services" means those services required to be provided 
by an entity in order to obtain and maintain a license. 

5. "Case management" means a process of interconnected steps 
aest§Aatea-ey-tAe-ae~aFtffieAt;-aAS-tffi~lemeAtea--ey--a--s~eetfte 
tAatvta~al;-aest§Aea-te-ffiaxtffitle-aeltveFy-ef-tAe-f~l+-FaA§e-ef 
seFvtees-te-tA8tvta~a+s-wttA-aeve+e~ffieAta+-atsa8tltttes which 
will assist a client in gaining access to needed serv~ 
including medical, social, educational, and other services, 
regardless of the funding source for the services to which 
access is gained. 

6. "Client" means a- -~eFseA--aeee~tea-feF-eF-FeeetvtA§- seFvtees 
fFeffi-a-+teeAsee an individual found eligible as determined 
through the application of North Dakota Administrative Code 
chapter 75-04-06 for services coordinated through mental 
retardation - developmental disabilities case management. 

7. "Congregate care" means a specialized program to serve elderly 
individuals with developmental disabilities whose health and 
medical conditions are stable and do not require continued 
nursing and medical care, and are served within a community 
group-living arrangement. 

8. "Department" means the North Dakota department of human 
services. 

9. "Devel opmenta 1 day activity" means a ~AysteaHy-se~aFatea 
ae~aFtffieAt-eF-eAttty-AaVtA§-aA program with identified ~F8§Faffi 
aAa space, separate supervision~ and separate records in which 
veFy--easte functional habilitative skills are developed 
tAFe~§A---Fe~ettttve---tAStF~etteA. Training emphasis is 
sttffi~latteA-ex~es~Fe-aAa-FetAfeFeeMeAt-tA-aettvtttes-ef--aat+y 
+tvtA§--wAtEA--tAel~ae-ee~~AteatteA-sktlls;-ea~eatteA-sktlls; 
self-awaFeAess;-~Aysteal-aAa-effietteAa+-aevele~ffieAt;--§FeeffitA§; 
RY§teAe;-aAa-FeeFeatteA~--Sktl+-aevele~MeAt;-wReA-a~~Fe~Ftate; 
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we~la-ee-~Pel~ffi~AaPy-te-aAa-~A-~Pe~aFat~eA-feP--eAtFy--~Ate--a 
wePk--aet~v~ty--~Fe§Faffi focused on acquisition, retention, or 
improvement in self-help, socialization, and adaptive skills 
which takes place in a nonresidential setting. 

10. 11 Developmental disability 11 means a severe, chronic disability 
of a-~ePseA an individual which: 

a. Is attributable to a mental or physical impairment or 
combination of mental and physical impairments; 

b. Is manifested before the ~eFseA individual attains age 
twenty-two; 

c. Is likely to continue indefinitely; 

d. Results in substantial functional limitations in three or 
more of the following areas of major life activity: 

(1) Self-care; 

(2) Receptive and expressive language; 

(3) Learning; 

(4) Mobility; 

(5) Self-direction; 

(6) Capacity for independent living; and 

(7) Economic sufficiency; and 

e. Reflects the ~ePseAls individual's needs for a combination 
and sequence of special, interdisciplinary, or generic 
care, treatment, or other services which are of lifelong 
or extended duration and are individually planned and 
coordinated. 

11. "Developmental work activity 11 means tt:lese-sePv~ees-~Pev~aea-~A 
a-wePkst:le~;-eP-~Ays~eally-se~aPatea-ae~aPtffieAt-ef--a--wePkst:le~ 
t:lav~Ag--aA--~aeAt~f~aele--~FegFaffi a program with identified 
space, separate supervision~ and separate records;-~laAAea-aAa 
aes~gAea--exel~s~vely--te--~Pev~ae--tAePa~e~t~e-aet~v~t~es-fep 
wePkeps-w~tA-AaAa~ea~~~Ag-eeAa~t~eAs-wt:lese-~t:lys~eal-eP--ffieAtal 
~ffi~a~FffieAt--~s--se-sevePe-as-te-ffiake-tt:le~F-~Pea~et~ve-ea~ae~ty 
~AeeAse~~eAt~al-as-aef~Aea-~A-29-~~R--525--et--se~~ in which 
prevocational services are provided to clients or individuals 
with developmental disabilities not expected to be able to 
join the general work force within one year. Training is 
habilitative and directed at goals, including attention span 
and motor skills improvement and concepts, including 
compliance, attending, task completion, problem solving, and 
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safety. When compensated, clients are generally paid at less 
than fifty percent of the minimum wage. Developmental work 
activity does not include supported employment programs. 

12. llExteAaea--effipte~eAtll--ffieaAs-a-weFk-stt~atteA-tA-a-s~peFvtsea 
AeAeeffipettttve---eAvtFeAffieAt---wAteA---pFevtaes---Feffi~AeFattve 
effipte~eAt--eppeFt~Atttes--feF--tAaeftAtte-peFteas-ef-ttffie-aAa 
wAteA-ts-s~ejeet-te-29-b~R--524--et--se~~;--aAa--525--et--se~~ 
"Extended services" means a federally mandated component 
designed to provide employment-related, ongoing support for an 
individual in supported employment upon completion of 
training; or on or off the job employment-related support for 
individuals needing intervention to assist them in maintaining 
employment. This may include job development, replacement in 
the event of job loss, and, except for those individuals with 
serious mental illness, must include a minimum of two onsite 
job skills training contacts per month and other support 
services as needed to maintain employment. It may also mean 
providing other support services at or away from the worksite. 
If offsite monitoring is appropriate, it must, at a minimum, 
consist of two meetings with the individual and one contact 
with the employer each month. 

13. "Family support services" means a family centered su8port 
based on the pr1mary service contracted for a client 

caregiver's need for support in meeting the health, 
developmental, and safety needs of the client in order for the 
client to remain in an appropriate home .environment. 

14. "Governing body" means the peFseA individual or peFseAs 
individuals designated in the articles of incorporation of a 
corporation or constitution of a legal entity as being 
authorized to act on behalf of the entity. 

±4~ 15. "Group home" means any conmunity residential service facility 
licensed by the department pursuant to North Dakota Century 
Code chapter 25-16, housing more than four peFseAs individuals 
with developmental disabilities. "Group home" does not 
include a conmunity complex with self-contained rental units. 

16. "Individualized supported living arrangements" means a 
residential support services option in which services are 
contracted for a client based on individualized needs 
resulting in an individualized ratesetting process and are 
provided to a client in a residence rented or owned by the 
client. 

±5~ 17. "Infant development" means a systematic application of an 
tAatvta~at-pFegFaffi individualized family service plan designed 
to alleviate or mediate tAe--AaAateapptAg--eeAattteAs--tA 
eAttaFeA developmental delay of the client from birth through 
age two. 
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i6':' 18. 11 lntermediate care facility for the mentally retarded 11 means a 
residential health facility operated pursuant to regulation 
under 42 CFR 442 and 483, et seq. 

H':' 19. 11 License 11 means authorization by the department to provide a 
service to ~ePseAs individuals with developmental 
disabilities, pursuant to North Dakota Century Code chapter 
25-16. 

i8':' 20. 11 Licensee 11 means that entity which has received authorization 
by the department, pursuant to North Dakota Century Code 
chapter 25-16, to provide a service or services to ~epseAs 
individuals with developmental disabilities. 

21. 11 Mental retardation 11 means a diagnosis of the condition of 
mental retardation, based on an individually administered 
standardized intelligence test and standardized measure of 
adaptive behavior, and made by an appropriately l icensed 
professional. 

i9':' 22. 11 Minimally supervised living arrangements 11 means a either: 

~group home with an availabl e client adviser; or 

b. A community complex wRteR-~Pevtaes-self-eeAtatAea-PeAtea 
------~Atts;-wttR-aA-avatlaele-elteAt-aavtseP;-te--elteAts that 

provides self-contained rented units with an availaETe 
client adviser. 

29':' 23. 11 Principal officer 11 means the presiding member of a governing 
body, a chairperson, or president of a board of directors. 

2h 24. 11 Resident 11 means a--eHeAt an individual receiving services 
provided tA through any licensed residential facility or 
service. 

22':'--~Res~tte--eaPe~--meaAs--a--sePvtee;--eeAststtA§--ef-sRePt-te~ 
~laeeffieAt-e~t-ef-tRe-Reme-eP-teffi~ePaPy-eaPe-wttRtA--tRe--Reme; 
~Fevtaea--te--tRe--faffitty--ef-aA-tAatvta~al-wttR-aevele~ffieAtal 
atsaeHHteS':' 

23':' 25. 11 Standards 11 means requirements which, eP when complied with, 
result in accreditation by the accreditation council for 
seFvtee services for ffieAtally---FetaPaea---aAa---etReP 
aevet8~ffieAiatty----atsaetea----~eFS8AS individuals with 
disabilities, or for extended service results in accreditation 
by the rehab i litation accreditation commission (carf). 

24':' 26. 11 Supported living arrangement 11 means a program providing a 
variety of types of living arrangements that enable ~eFseAs 
individuals with RaAatea~~tAg-eeAattteAs disabilities to eAjey 
have choice and options comparable to those available to the 
general populat i on. Clients entering this service shall have 
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the effects of any skill deficits subject to mitigation by the 
provision of individualized training and follow-along 
services. 

25':' 27. 11 Transitional cornnunity living facility 11 means a residence for 
clients with individualized programs consisting of social, 
cornnunity integration, and daily living skills development 
preliminary to entry into less restrictive settings. 

26':'--llVeeatteAa~---eeve~e~~Atll---~eaAs--a--~Fe§Fa~--ef--veeatteAa~ 
~Fe~aFatteA-~Fe~t~tAaFy-te-ee~~ettttve-eF-e*teAeee-e~~~e~eAt; 
ae~tAtsteFee--tRFS~§R--a-FeRaBt~ttatteA-faet~tty-s~ajeet-te-29 
bFR-525--et--se~':';--feF--~aFttet~aAts--wRe--Rave--ee~AstFatee 
~Fee~ettvtty--tA--e*eess--ef--ftfty--~eFeeAt--ef--Ae~a~':'--tRe 
seFvtee--sRa~~--ae--a--~Rystea~~y--se~aFate--ee~aFt~At--ef--a 
weFksRe~;--wttR--se~aFate--s~~eFvtsteA-aAe-FeeeFes;-aAe-wttR-a 
se~aFate~y-teeAttftaa~e--~Fe§Fa~':'---VeeatteAa~--ee~eatteA--aAe 
tFatAtA§-~ay-ae-~Fevteee-tA-a-~aAAeF-eF-setttA§-Aet-s~ajeet-te 
Fe§~~atteA-ay-tRe-ee~aFt~At-ef-~aaeF':' 

History: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Authority: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-06 

75-84-81-82. License required. No ~eFseA individual, association 
of ~eFseAs individuals, partnership, limited liability company, or 
corporation shall offer or provide a service or own, manage, or operate 
a facility offering or providing a service to more than four ~eFseAs 
individuals with developmental disabilities without first having 
obtained a license from the department unless the facility is e*e~~teel 

1. Exempted by subsection 1 or 2 of North Dakota Century Code 
section 15-59.3-02 eF-tS-ai 

~ health care facility~~ as defined in North Dakota Century 
Code section 23-17.2-02t~ other than an intermediate care 
facility for the mentally retarded':'i_Q! 

3. Operated by a nonprofit corporation that receives no payments 
from the state or any political subdivision and provides only 
developmental day activity or developmental work activity 
services for six or fewer individuals with developmental 
disabilities. 11 Payment 11 does not include donations of goods 
and services or discounts on goods and services. 

353 



Licensure does not create an obligation for the state to purchase 
services from the licensed facility. 

H;story: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Author;ty: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-02 

75-94-91-95. Not;f;cat;on of den;al, suspens;on, or revocat;on of 
l;cense. 

1. The department shall, within sixty days from the date of the 
receipt of an application for a license, or upon finding a 
licensee in noncompliance with the rules of the department, 
notify the applicant .or licensee's principal officer of the 
department's intent to grant, deny, suspend, or revoke a 
license. 

2. NettfteatteA-sRa~~-ee-tA-wFtttA§. The department shall notify 
the applicant or licensee in writing. Notification is made 
upon deposit with the United States postal service. The 
notice of denial, suspension, or revocation shall identify any 
rule or standard alleged to have been violated and the factual 
basis for the allegation, the date after which the denial, 
suspension, or revocation is final, and the procedure for 
appealing the action of the department. 

3. The applicant or licensee may appeal the denial, 
suspension, or revocation of a license by written request 
for an administrative hearing, mailed or delivered to the 
department within ten days of receipt of the notice of 
intent to deny, suspend, or revoke. The hearing sRa~~ 
must be governed by the provisions of chapter 75-01-03. 

H;story: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Author;ty: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-08 

75-94-91-96. o;sclosure of cr;m;nal record. 

1. Each member of the governing body of the applicant, the chief 
executive officer, and any employees or agents who receive and 
disburse funds on behalf of the governing body, or who provide 
any direct service to clients, shall disclose to the 
department any conviction of a criminal offense. 

2. Such disclosure sRa~~ must not disqualify the applicant from 
licensure, unless the conviction is for a crime having direct 
bearing on the capacity of the applicant to provide a service 
under the provision of this chapter and the convicted ~eFseA 
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individual is not sufficiently rehabilitated under North 
Dakota Century Code section 12.1-33-02.1. 

3. The department shall determine the effect of a conviction of 
an offense. 

History: Effective April 1, 1982; amended effective June 1, 1986~ 
December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
law Implemented: NDCC 25-16-03.1 

75-84-81-87. Content of license. A license issued by the 
department sAa++ must include the legal name of the licensee, the 
address or location where services are provided, the occupancy or 
service limitations of the licensee, and the expiration date of the 
license. 

History: Effective April 1, 1982; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
law Implemented: NDCC 25-16-05 

75-84-81-88. Types of licenses. 

1. A license issued pursuant to this chapter SAa++ must be 
denominated 11 license 11

, 
11 provisional license 11

, or 11 Special 
provisional license 11

• 

2. A 11 license 11 is unrestricted aA~. The department shall ~e 
tss~e~ issue a license to any applicant wAteR who complies 
with the rules and regulations of the department and North 
Dakota Century Code section 25-16-03, and wAteR who is 
accredited by the accreditation council for services for 
~Ata++y-FetaF~e~-aA~-eiAeF-~eve+e~~Ata++y--~tsa~+e~--~eFseAs 
individuals with disabilities, or for extended services 
accredited b the rehabilitation accreditation commission 
carf . The license sAa++--~e is nontransferable, ex~tFe 

expires not more than one year from the ~ate--ef--tss~aAee 
effective date of the license, and sAa++-~e is valid for only 
those services or facilities identified thereon. 

3. A 11 provisional license 11 may be issued subject to the provision 
of section 75-04-01-09. 

4. A 11 Special provisional license 11 may be issued subject to the 
provision of section 75-04-01-10. 

History: Effective April 1, 1982; amended effective June 1, 1986~ 
December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
law Implemented: NDCC 25-16-03 
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75-84-81-99. Provisional license. 

1. A provisional license may be issued to an applicant 
notwithstanding a finding of noncompliance with the rules of 
the department and ef North Dakota Century Code section 
25-16-03. A provisional license sAa++ must not be issued to 
an applicant whose practices or facilities pose a clear and 
present danger to the health and safety of ~ePseAs individuals 
with developmental disabilities. 

2. Upon a finding that the applicant is not in compliance ef with 
the rules, the department may notify the applicant~ in 
writing~ of its intent to issue a provisional license. lA~s 
The notice sAa++ must provide the reasons for the action and 
SAa++ must describe the corrective actions required of the 
applicant, which, if taken, will result in the issuance of an 
unrestricted license. 

3. The applicant shall, within ten days of the receipt of notice 
under subsection 2, submit to the department, on a form 
provided, a plan of correction. The plan of correction SAa++ 
must include;--e~t--Aet--ee--+~~~tes--te; the elements of 
noncompliance, a description of the corrective action to be 
undertaken, and a date certain of compliance. The department 
may accept, modify, or reject the applicant's plan of 
correction. If the plan of correction is rejected, the 
department shall notify the applicant that the license has 
been denied or revoked. The department may conduct periodic 
inspection of the facilities and operations of the applicant 
to evaluate the implementation of a plan of correction. 

4. A provisional license may be issued for any period not 
exceeding one year. A provisional license may be renewed 
only upon successful completion of an accepted plan of 
correction. A provisional license is nontransferable and 
valid only for the facilities or services identified thereon. 
Notice of the granting of a provisional license, or of a 
decision to modify or reject a plan of correction, may be 
appealed in the same manner as a notice of denial or 
revocation of a license. 

History: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Authority: NDCC 25-16-06; 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-18. Special provisional license. 

1. A licensee or applicant may;--wA~+e--a-va+~s-+~eeAse-~s-~A 
effeet; submit an application, on a form provided, for a 
special provisional license, permitting the provision of a new 
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service eF-Fea~et~eA-~A-a--seFv~ee, eF the occupancy of a 
facility~ or the vacation of a facility provided that: 

a. The new service is in conformity with the service 
definitions of these rules or is a service designed by and 
recognized through policy issued by the developmental 
disabilities division of the department and, upon 
completion of the rule promulgation process, will be a 
service able to be licensed under this chapter; aAa or 

b. tAe--a+teFAat~ve-e+e~eAt-~s-s~ejeet-te-+~eeAs~Fe-~AaeF-tAe 
~Fev~s~eAs-ef-tAese-F~+es~ 

e~--tAe--a+teFAat~ve--e+e~At--sAa++-s~estaAt~a++y-~~~Feve-tAe 
seFv~ees-eF-fae~+~t~es-ef-tAe-+~eeAsee~ 

a~ The issuance of the special provisional license is 
required by a natural disaster, calamity, fire, or other 
dire emergencies. 

2. A special provisional license issued for this purpose sAa++ 
Fe~a~A-~A-effeet;-fFe~-~ts-~ss~aAee-~At~+--tAe--ex~~Fat~eA--ef 
tAe--ex~st~Ag--+~eeAse--aAa--sAa++ must include the dates of 
issuance and expiration, a description of the service or 
facility authorized, an identification of the licensee to whom 
the special provisional license is issued, and any conditions 
required by the department. 

History: Effective April 1, 1982; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-14. Unlicensed entities - Notification. Upon a 
determination that activities subject to licensure are occurring or have 
occurred, the department shall notify the parties thereto that s~eA the 
activities are subject to licensure. The notice sRa++ must include a 
citation of the applicable provisions of these rules, an application for 
a license, a date certain when s~eR the application sRa++ must be 
submitted, and, if applicable, a request for the parties to explain that 
the activities identified in the notification are not subject to 
licensure. 

History: Effective April 1, 1982; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-10 

75-84-81-15. Standards of the department. The department herein 
adopts and makes a part of tRe these rules the standards used for 
seFv~ees--feF-aeve+e~~Ata++y-a~sae+ea-~Aa~v~a~a+s; accreditation by the 
accreditation council feF on services for ~Ata++y--FetaFaea--aAa--etAeF 
aeve+e~~eAtaffy--a~sae+ea--~eFS9AS;--€~FFeAt--ea~t~9fl individuals with 
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disabilities or for service b the rehabilitation 
accreditation commission carf . If a licensee fails to meet an 
accreditation standard, the department may ana lyze the licensee's 
failure using the appropriate 1990 standards of the accreditation 
council on servi ces for individuals with disabilities. 

History: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Authority: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-06 

75-94-91-17. Identification of basic services subject to 
licensure. Services provided to more than four eevele~~eAtally-e~saelee 
~eFseAs--~A--tFeat~eAt individuals with developmental disabilities in 
treatment or care centers sRa+l must be identified and licensed by the 
fo l lowing titles: 

1. Residential services: 

a. fAteF~ee~ate--eaFe--fae~l~ty--feF--tRe--~eAtally--FetaFeee 
Individualized supported living arrangement; 

b. tFaAs~t~eAa+--ee~~A~ty--l~v~A§-fae~l~ty Intermediate care 
facility for the mentally retarded; 

c. Minimally supervised living arrangement; 

d. S~~~eFtee ~T~ra~n~s~i~t~io~n~a~l ___ c~o~mm~u~n~it~y living aFFaA§e~eAt 
facil i ty; 

e. Res~~te-eaFe~-eF Supported living arrangement; 

f. Family support services; or 

~ Congregate care. 

2. Day services: 

a. Deve l opmental day activity; 

b. Developmental work activity; 

c. Veeat~eAal-eevele~~At Extended service; 

d. exteAeee-e~~le~eAt~ Infant development; or 

358 



e. tAfaAt-eeve+e~~eAtt-eF Adult day care. 

f~--Aa~+t-aay-eaFe~ 

History: Effective April 1, 1982; amended effective June 1, 1986~ 
December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-06 

75-94-91-29. Applicant guarantees and assurances. 

1. Applicants shall submit, in a manner prescribed by the 
department, evidence that policies and procedures approved by 
the governing body are written and implemented in a manner 
which: 

a. Guarantees each client an individual program plan pursuant 
to the provisions of North Dakota Century Code section 
25-01.2-14; 

b. Guarantees that each client, parent, guardian, or advocate 
receives written notice of the client 1 S rights in the 
manner provided by North Dakota Century Code section 
25-01.2-16; 

c. Guarantees that each client admission is subject to a 
multidisciplinary determination that placement is 
appropriate pursuant to North Dakota Century Code sect ion 
25-01.2-02; 

d. Guarantees the client the opportunity to vote, to worsh i p, 
to interact socially, to freely · communicate and rece i ve 
guests, to own and use personal property, to unrestricted 
access to legal counsel, and guarantees that all rules 
regarding such conduct are posted or made available 
pursuant to North Dakota Century Code sections 25-01.2-04 
and 25-01.2-05; 

e. Guarantees that such restrictions as may be imposed upon a 
client relate solely to capability and are imposed 
pursuant to the provisions of an individual program plan; 

f. Guarantees the confidentiality of all client records; 

g. Guarantees that the client receives adequate remuneration 
for compensable labor, that subminimum wages are paid only 
pursuant to 29 CFR 525~ et seq., that restrictions upon 
client access to money are subject to the provisions of an 
individual program plan, that assets managed by the 
applicant on behalf of the client sAatt inure solely to 
the benefit of that client, that each client has a money 
management plan or documented evidence of the client 1 S 
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capacity to manage money, and that, in the event the 
applicant is a representative payee of a cl ient, the 
informed consent of the client is obtained and documented; 

h. Guarantees the client access to appropriate and timely 
medical and dental care and adequate protection from 
infectious and communicable diseases, and guarantees 
effective control and administration of medication, as 
well as prevention of drug use as a substitute for 
programming; 

i. Guarantees the client freedom from corporal punishment, 
guarantees the client freedom from imposition of 
isolation, seclusion, chemical, physical, or mechanical 
restraint~ except as prescribed by North Dakota Century 
Code section 25-01.2-10; or these rules, and guarantees 
the client freedom from psychosurgery, sterilization, 
medical behavioral research, pharmacological research, and 
electroconvulsive therapy, aAS-sAeek-tFeat~eAt except -as 
prescribed by North Dakota Century Code sections 
25-01.2-09 and 25-01.2-11; 

j. Guarantees, where applicable, that a nutritious diet, 
approved by a qualified dietitian, will be provided in 
sufficient quantities to meet the client's dietary needs; 

k. Guarantees the client the right to refuse services, the 
right of the client and the client's representatives to be 
informed of the possible consequences of the refusal, 
alternati ve services available, and specifically, the 
extent to which such refusal may harm the client or 
others; 

1. Assures the client safe and sanitary living and working 
arrangements and provides for emergencies or disasters and 
first-aid training for staff; 

m. Assures the existence and operation of both behavior 
management and human rights committees;--~~Fs~aAt---te 
staAaaFas--ef--tAe--aeeFea~tat~eA-ee~Ae~l-feF-seFv~ees-feF 
~eRtally--FetaFSea--aRa--etAeF--aevele~~Rtally---a~saalea 
~eFseAs-feF-tAese-ee~~ttees; 

n. Assures that residential services will coordinate with the 
developmental and remedial services outside the §Fe~~-Ae~e 
residential setting in which a client eR§a§es lives; 

o. Assures that adaptive equipment, where appropriate for 
toilet training, toileting, mobility, or eating is 
provided in the service facility for use by individuals 
with multiple AaRa~ea~s--~s--~Fev~aea--~R--tAe---seFv~ee 
fae~t~ty disabilities; 
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p. Assures that all atFeet service staff demonstrate basic 
professional competencies as required by their job 
descriptions; 

q. Assures that annual evaluations that measure program 
outcomes against previously stated goals and objectives 
are conducted; 

r. Assures that all vehicles transporting clients are subject 
to routine inspection and maintenance, licensed by the 
department of transportation, equipped with a first-aid 
kit and a fire extinguisher, te carry no more individuals 
than the manufacturer's recommended maximum capacity, 
handicapped accessible~ where appropriate, and are driven 
by individuals who hold a valid state driver's license; 

s. Assures that an annual inspection with written report of 
safety program and practices is conducted in facilities 
providing day services; 

t. Guarantees that incidents of alleged abuse and neglect are 
thoroughly investigated and reported to the governing 
body, chief executive officer, parent, guardian or 
advocate, the protection and advocacy project, and the 
department with written records of these proceedings being 
retained for three years; guarantees that all incidents of 
restraint utilized to control or modify a client's 
behavior are recorded and reported to the governing body; 
guarantees that any incident resulting in injury to the 
client or agency staff that requires medical attention or 
hospitalization sAa~~ must be recorded and reported to the 
governing body immediately, and as soon thereafter as 
possible to the parent, guardian, or advocate; and 
guarantees that incidents resulting in injury to the 
client or agency staff that requires extended 
hospitalization, endangers life, or results in permanent 
disability sAa~~ must also be reported to the department 
immediately; and 

u. Guarantees that a grievance procedure, reviewed and 
approved by the department, affords the client or the 
client's parent or parents, guardian, or advocate a fair 
hearing of any complaint; and guarantees that records of 
such hearings are maintained and sAa~~ must note therein 
the complaint, ~eFseAs the names of the individuals 
complaining, and the resolution of the grievance. 

2. Accredited applicants shall submit evidence, satisfactory to 
the department, of accreditation. 
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3. The degree to which the unaccredited applicant's policies and 
procedures are in compliance with the standards s~a++ must be 
determined by the department. ----

H;story: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Author;ty: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-06 

75-04-01-20.1. Wages of individuals with developmental 
disabilities. Licensees generating income from the direct labor of 
individuals with developmental disabilities and paying subminimum wages 
shall submit to the department a true, correct, and current copy of a 
certificate from the United States department of labor authorizing the 
payment of subminimum wages. 

H;story: Effective December 1, 1995. 
General Author;ty: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-06 

75-04-01-20.2. Recording and reporting abuse, neglect, and use of 
restraint. 

1. Licensees shall implement policies and procedures to assure 
that incidents of alleged abuse and neglect: 

a. Are reported to the governing board, administrator, 
parent, guardian, advocate, and the protection and 
advocacy project; 

b. Are thoroughly investigated, the findings reported to the 
governing board, parent, guardian, advocate, and the 
protection and advocacy project and that the report and 
the action taken are recorded in writing and retained for 
three years; and 

c. Are immediately reported to the department. 

2. Licensees shall record and report to the governing board any 
and all incidents of restraint utilized to control or modify 
the behavior of individuals with developmental disabilities. 

3. Incidents resulting in injury to the staff of the licensee or 
an individual with developmental disabilities, requ1r1ng 
medical attention or hospitalization, must be recorded and 
reported to the chainman of the governing board and to the 
department immediately, and as soon thereafter as possible to 
the parent, guardian, or advocate. 

4. Incidents resulting in injury to the staff of the licensee or 
an individual with developmental disabilities, which require 
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extended hospitalization, endanger life, or result in a 
permanent disability, must also be immediately reported to the 
department. 

History: Effective December 1, 1995. 
General Authority: NDCC 25-01.2-18, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-18, 25-16-06, 50-25.1-02 

75-84-81-21. Legal status of applicant. The applicant shall 
submit, in a form or manner prescribed by the department, the following 
items: 

1. A correct and current statement of their articles of 
incorporation, bylaws, license issued by a local unit of 
government, partnership agreement, or any other evidence of 
legal registration of the entity~i 

2. A correct and current statement of tax exempt or taxable 
status under the laws of North Dakota or the United States~i 

3. A current list of partners or members of the governing body 
and any advisory board with their address, phone number, 
principal occupation, term of office, and status as a consumer 
or consumer representative~i 

4. A statement disclosing the owner of record of any buildings, 
facilities, or equipment used by the applicant, the 
relationship of the owner to the applicant, and;-tf-aAy; the 
cost, if any, of such use to the applicant and the identity of 
the entity responsible for the maintenance and upkeep of the 
property~i 

5. A statement disclosing any financial benefit which may accrue 
to the applicant or applicants to be diverted to personal use~ 
including;--a~t--Aet--+t~ttea-te; director's fees or expenses, 
dividends, return on investment, rent or lease proceeds, 
salaries, pensions or annuities, or any other payments or 
gratuities~; and 

6. The amount of any payments made to any member or members of 
the governing board of the applicant or board of a related 
organization, exclusive of reimbursement for actual and 
reasonable personal expenses. 

History: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Authority: NDCC 25-01.2-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-08, 25-16-06 

75-84-81-22. Applicant's buildings. Applicants occupying 
buildings, whether owned or leased, must provide the department with a 
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license or registration certificate properly issued pursuant to North 
Dakota Century Code chapter 15-59.3 or 50-11 or with: 

1. The written report of an authorized fire inspector, following 
an initial or subsequent annual inspection of a· building 
pursuant to section 75-04-01-23, which states: 

a. Rated occupancy and approval of the building for 
occupancy; or 

b. Existing hazards; and recommendations for correction 
which, if followed, would result in approval of the 
building for occupancy; 

2. A statement prepared by a sanitarian or authorized public 
health officer, following an init1al or subsequent annual 
inspection; that the building's plumbing, water supply, sewer 
disposal, and food storage and handling eeM~+y--w~tR--tRe 
a~~+~eaa+e--P~+es--aAa--Peg~+at~eAs-ef-tRe-state-ae~aPtMeAt-ef 
Rea+tR-aAa-eeAse+~aatea-+aaePatep~es meet acceptable standards 
to assure a healthy environment; 

3. A written statement prepared by the appropriate county or 
municipal official having jurisdiction that the premises are 
in compliance with local zoning laws and ordinances; and 

4. For existing buildings, floor plans drawn to scale showing the 
use of each room or area and a site plan showing the source of 
utilities and waste disposal; or 

5. Plans and specifications of buildings and site plans for 
facilities, proposed for use, but not yet constructed, showing 
the proposed use of each room or area and the source of 
utilities and waste disposal. 

History: Effective April 1, 1982; amended effective June 1, 1986i 
December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-06 

75-94-91-23. Safety codes. 

1. Applicant's intermediate care facilities for the mentally 
retarded shall meet the provisions of either the health care 
occupancies chapters or the residential board and care 
occupancies chapter of the Life Safety Code of the national 
fire protection association, 1985 edition, as determined by 
the department. 

2. Applicant's residential service facilities which are not 
intermediate care facilities for the mentally retarded shall 
meet the applicable life safety standards established by the 
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local governing municipality 1 s ordinances. If the local 
governing municipality has no ordinances establishing life 
safety standards, s~eA the residential service facilities 
shall meet the one-family and two-family dwellings chapter of 
the Life Safety Code of the national fire protection 
association, 1985 edition, as determined by the department. 

3. Upon written application, and good cause shown to the 
satisfaction of the department, the department may grant a 
variance from any specific requirement of the Life Safety 
Code, upon s~eA terms as the department may prescribe, except 
no variance may permit or authorize a danger to the health or 
safety of the residents of the facility. 

4. Applicant 1 s facilities housing wAeeleAatF---ee~Aa---eF 
~~ltt~Aysteally-AaAatea~~ea individuals with multiple physical 
disabilities or impairments of mobility shall conform to 
American National Standards Institute Standard No. A117.1 
(1980), or, if remodeled or newly constructed after July 1, 
1995, with appropriate standards as required by the Americans 
with Disabilities Act of 1990, Public Law 101-336. 

5. Applicant 1 S and licensee 1 s buildings used to provide day 
services sAall must conform to the chapters pertaining to new 
or existing educational occupancies of the Life Safety Code of 
the national fire protection association, 1985 edition, and 
must meet applicable accessibility standards as required by 
the Americans with Disabilities Act of 1990, Public Law 
101-336. 

History: Effective April 1, 1982; amended effective June 1, 1986; 
August 1, 1987; December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-06 

75-84-81-24. Entry and inspection. The applicant shall affirm 
the right of duly authorized representatives of the department to enter 
any of the applicant 1 S buildings or facilities tA-eFaeF to determine the 
extent to which the applicant is in compliance with the rules of the 
department, to facilitate verification of the information submitted with 
an application for licensure, and to investigate complaints. 
Inspections sAall must be scheduled for the mutual convenience of the 
department and the provider unless the effectiveness of the inspection 
would be substantially diminished by prearrangement. 

History: Effective April 1, 1982; amended effective December 1, 1995. 
General Authority: NDCC 25-01.2-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-08, 25-16-06 

75-84-81-26. Denial of access to facilities and records. Any 
applicant or licensee which denies access, by the authorized 
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representative of the department, to a facility or records~ for the 
purpose of determining the applicant's state of compliance with the 
rules of the department, shall have its license revoked or its 
app 1 i cation denied. -

History: Effective April 1, 1982; amended effective December 1, 1995. 
General Authority: NDCC 25-01.2-08, 25-16-06, 50-06-16 
Law Implemented: NDCC 25-01.2-08, 25-16-06 

75-84-91-27. Group home design. 

1. Group home facilities shall be small enough and of a modest 
design~ minimizing the length of hallways, the number of 
exterior corners, and the complexity of construction~ to 
ensure the development of meaningful interpersonal 
relationships and the provision of proper programming, 
services, and direct care. New or remodeled homes completed 
after July 1, 1985, are limited to occupancy by no more than 
eight individuals with developmental disabilities. 

2. Group home facilities shall simulate the most homelike 
atmosphere possible in order to encourage a personalized 
environment. 

3. Group home facilities shall provide, at a minimum, enough 
living space~ based on the needs of both males and females~ 
with provisions for privacy and appropriate access to quiet 
areas where an individual can be alone. 

4. Group home facilities shall provide arrangement of space to 
permit clients to participate in different kinds of 
activities, both in groups and singly. Space sRatt must be 
arranged to minimize noise and permit communication at normal 
conversational levels. 

5. Group home facilities shall be accessible to nonambulatory 
visitors and employees. 

History: Effective June 1, 1986; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-28. Group home location. 

1. Group home facilities shall be located at least three hundred 
feet [91.44 meters] from hazardous areas s~eR--as, including 
bulk fuel or chemical storage, anhydrous ammonia facilities, 
or other fire hazards or sources of noxious or odoriferous 
emissions. 
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2. Group home facilities shall not be located in s~EA areas 
subject to adverse environmental conditions s~EA-as, including 
mud slides, harmful air pollution, smoke or dust, sewage 

· hazards, rodent or vermin infestations, excessive noise, 
vibrations, or vehicular traffic. 

3. Group home facilities shall not be located in an area within 
the one-hundred-year base flood elevations unless: 

a. The facility is covered by flood insurance as required by 
42 U.S.C. 4101; or 

b. The finished lowest floor elevation is above the 
one-hundred-year base flood elevation and the facility is 
free from significant adverse effects of the velocity of 
moving water or by wave impact during the one-hundred-year 
flood. 

4. Group home facilities shall be located in residential 
neighborhoods reasonably accessible to shops, commercial 
facilities, and other community facilities; and shall be 
located not less than six hundred feet [182.88 meters] from 
existing group homes or day service facilities licensed by the 
department to serve ~eFseAs individuals with developmental 
disabilities, schools for the disabled, long-term care 
facilities, or other institutional facilities. Upon written 
application, and good cause shown, the department may grant a 
variance from the provisions of this subsection upon s~eA 
terms as the department may prescribe. 

History: Effective June 1, 1986; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-94-91-29. Group home bedrooms. 

1. Bedrooms in group home facilities sAall must accommodate no 
more than two individuals. 

2. Bedrooms in group home facilities sAall must provide at least 
eighty square feet [7.43 square meters] per individual in a 
single occupancy bedroom, and at least sixty square feet [5.57 
square meters] per individual in a double occupancy bedroom, 
both exclusive of closet and bathroom space. Bedrooms in 
newly constructed homes or existing homes converted to group 
home facilities completed after July 1, 1985, sAall must 
provide at least one hundred square feet [9.29 square meters] 
per individual in a single occupancy bedroom, and at least 
eighty square feet [7.43 square meters] per individual in a 
double occupancy bedroom, both exclusive of closet and 
bathroom space. 
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3. Bedrooms in group home facilities sAall must be located on 
outside walls and separated from other rooms--and spaces by 
walls extending from floor to ceiling and be at or above grade 
1 eve 1 . 

4. Bedrooms in group home facilities sAall must not have doors 
with vision panels and sAall must not be capable of being 
locked, except where individuals may lock their own rooms as 
consistent with their programs. 

5. Bedrooms in group home facilities sAall must provide 
furnishi ngs which are appropriate to the psychological, 
emotional, and developmental needs of each individual. Each 
individual shall be provided a separate bed of proper size and 
height, a clean comfortable mattress, bedding appropriate to 
the climate, and a place for personal belongings. Individual 
furniture, such as a chest of drawers, table, or desk, and an 
individual closet with clothes racks and shelves sAall must be 
provided. A mirror sAall must be available to mobile 
individuals and a tilted mirror sAall must be available to 
nonambulatory individuals. 

6. Bedrooms in group home facilities sAall must provide storage 
space for clothing in the bedroom which is accessible to all, 
incl uding nonambulatory individuals. 

7. BeaFee~s--tA--§Fe~~ Group home facilities shall provide space 
outside the bedrooms to be equipped for out-of-bed activities 
for all individuals not yet mobile, except for those who have 
a short-term illness or those for whom out-of-bed activity is 
a threat to life. 

History: Effective June 1, 1986; amended effective December 1, 1995. 
General Authority: NDCC 25-16-86, 58-86-16 
Law Implemented: NDCC 25-16-83 

75-94-91-39. Group home kitchens. 

1. Kitchens in group home facilities sAall must provide 
sufficient space to permit participation by bot~taff and 
clients in the preparation of food. 

2. Kitchens in group home facilities sAal~ must provide 
appropriate space and equipment, including a two-compartment 
sink, to adequately serve the food preparation and storage 
requirements of the facility. 

3. Kitchens in group home facilities sAall must have hot water 
supplied to sinks in the range of one hundred ten to one 
hundred forty degrees Fahrenheit [47.22 to 68 degrees 
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Celsius], as controlled by a tempering valve, located to 
preclude client access. 

H;story: Effective June 1, 1986; amended effective December 1, 1995. 
General Author;ty: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-31. Group home bathrooms. 

1. Bathrooms in group home facilities sAall must be located in 
s~eA places as--te that facilitate maximum self-help by 
clients. 

2. Bathrooms . in group home facilities sAall must provide showers, 
bathtubs, and lavatories approximating normal patterns found 
in homes~ unless specifically contraindicated by program 
needs. 

3. Bathrooms in group home facilities sAall must serve only up to 
four individuals each. 

4. At least one bathroom per group home facility sAall must be 
accessible and usable by nonambulatory visitors and employees. 

5. Bathrooms in group home facilities sAall must have hot water 
supplied to lavatories and bathing facilities in the range of 
one hundred ten to one hundred forty degrees Fahrenheit [47.22 
to 60 degrees Celsius], as controlled by a tempering valve, 
located to preclude client access. 

H;story: Effective June 1, 1986; amended effective December 1, 1995. 
General Author;ty: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-32. Group home laundry. 

1. Laundry space within group home facilities sAall must provide 
a washer and dryer, storage for laundry supplies, 
accommodations for ironing, and counterspace for folding 
clothing and linen. 

2. Hot water supplied to clothes washers sAall must be in the 
range of one hundred thirty-five to one hundred forty degrees 
Fahrenheit [57.22 to 60 degrees Celsius]. 

H;story: Effective June 1, 1986; amended effective December 1, 1995. 
General Author;ty: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-33. Group home use of space. 
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1. Group home facilities shall provide free use of space within 
the living unit, with due regard for privacy, personal 
possessions, and programs; with limitations of personal areas 
of supervisory staff. 

2. Group home facilities shall provide for ~Ae~v~e~a~s an 
individual to personalize tAe~~ the individual's portion of 
the living unit and mount pictures on the walls. 

H;story: Effective June 1, 1986; amended effective December 1, 1995. 
General Author;ty: NDCC 25-16-06, 50-06-16 
law Implemented: NDCC 25-16-03 

75-84-81-34. Group home staff accommodat;ons. 

1~--G~e~~--Aeffie--fae~~~t~es-sAa~~-~~ev~ee-staff-aeee~eeat~eAs-feF 
eAs~te-~~v~A§;-~f-a-eeAe~t~eA-ef-effi~~eyffieAt;-ef-a-~~v~A§-Feeffi; 
eff~e~eAey--k~teAeA;-eAe-f~~~-eatAFeeffi;-aAe-a-ee~e~e-eee~~aAey 
eeaFeeffi~-e~ 

2~--FeF-effi~~eyees-weFk~A§-~A-SA~fts;-aee~~ate-s~ee~~A§-fae~~~t~es~ 
Repealed effective December 1, 1995. 

H;story: Effeet~ve-d~Ae-1;-1986~ 
General Author;ty: NQ~~-26-16-96;-69-96-16 
law Implemented: NQ~~-26-16-93 

75-84-81-35. Water supply. 

1. Group home facilities for individuals with developmental 
disabilities shall be located in areas where public or private 
water supplies approved by the state department of health aAe 
eeAse~~eatee--~aeeFate~~es are available. Approved public 
water supplies SAa~~ must be used where available. 

2. When a private water supply is used, water samples sAa~~ must 
be submitted at the earliest possible date prior to occupancy 
and every six months thereafter to determine chemical and 
bacteriological acceptability. 

H;story: Effective June 1, 1986; amended effective December 1, 1995. 
General Author;ty: NDCC 25-16-06, 50-06-16 
law Implemented: NDCC 25-16-03 

75-84-81-36. Sewage d;sposal. 

1. Group home facilities for individuals with developmental 
disabilities shall be located in areas where public or private 
sewage disposal systems approved by the state department of 
health aAe-eeAse~~aatea-~aeeFateF~es are available. Approved 
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public sewage disposal systems sRatt must be used~ where 
available. 

2. Plans and specifications for proposed private sewage disposal 
system or alteration to such systems must be approved by the 
state department of health aAe-eeAsetteatee-taeeFateFtes prior 
to the construction, maintenance, and operation of such 
systems. 

History: Effective June 1, 1986; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-37. Emergency plans. There sRatt must be written plans 
and procedures, which are clearly communicated ~and periodically 
reviewed with staff and clients for meeting emergencies s~eR-as~ 
including fire, serious illness, severe weather, and missing ~eFseAs 
individuals. Applicable requirements of state law and regulations by 
the state fire marshal and applicable licensing authorities sRatt must 
be met. --

History: Effective June 1, 1986; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 

75-84-81-38. Insurance and bond requirements. 

1. Licensees shall secure and maintain insurance and bonds 
appropriate for the size of the programs~ including;--e~t--Aet 
HR!Hea-te: 

a. BtaAket A blanket fidelity bond equal to not less than ten 
percent of the total operating costs of the program~i 

b. Property insurance covering all risks at replacement costs 
and costs of extra expense ef for loss of use~i 

c. Liability insurance covering bodily injury, property 
damage, personal injury, teacher liability, professional 
liability, and umbrella liability as applicable~; and 

d. Automobile or vehicle insurance covering property damage, 
comprehensive, collision, uninsured motorist, bodily 
injury, and no fault. 

2. The department shall determine the adequacy of the insurance 
coverages maintained by the applicant. 

History: Effective June 1, 1986; amended effective December 1, 1995. 
General Authority: NDCC 25-16-06, 50-06-16 
Law Implemented: NDCC 25-16-03 
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JANUARY 1996 

CHAPTER 75-82-82 

75-92-82-88. Amount, duration, and scope of medical assistance. 

1. Within any limitations which may be established by rule, 
regulation, or statute and within the limits of legislative 
appropriations, eligible recipients may obtain the medical and 
remedial care and services which are described in the approved 
state plan for medical assistance in effect at the time the 
service is rendered and which may include: 

a. Inpatient hospital services (other than services in an 
institution for mental diseases). 11 Inpatient hospital 
services 11 are those items and services ordinarily 
furnished by the hospital for the care and treatment of 
inpatients provided under the direction of a physician or 
dentist in an institution maintained primarily for 
treatment and care of patients with disorders other than 
tuberculosis or mental diseases and which is licensed or 
formally approved as a hospital by an officially 
designated state standard-setting authority and is 
qualified to participate under title XVIII of the Social 
Security Act, or is determined currently to meet the 
requirements for such participation; and which has in 
effect a hospital utilization review plan applicable to 
all patients who receive medical assistance under title 
XIX of the Act. 

b. Outpatient hospital services. 11 0utpatient hospital 
services 11 are those preventive, diagnostic, therapeutic, 
rehabilitative, or palliative items or services furnished 
by or under the direction of a physician or dentist to an 
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outpatient by an institution which is licensed or formally 
approved as a hospital by an officially designated state 
standard-setting authority and is qualified to participate 
under title XVIII of the Social Security Act, or is 
determined currently to meet the requirements for such 
participation. 

c. Other laboratory and x-ray services. 11 0ther laboratory 
and x-ray services 11 means professional and technical 
laboratory and radiological services ordered by a 
physician or other licensed practitioner of the healing 
arts within the scope of the physician's or practitioner's 
practice as defined by state law, and provided to a 
patient by, or under the direction of, a physician or 
licensed practitioner, in an office or similar facility 
other than a hospital outpatient department or a clinic, 
and provided to a patient by a laboratory that is 
qualified to participate under title XVIII of the Social 
Security Act, or is determined currently to meet the 
requirements for such participation. 

d. Skilled nursing home services (other than services in an 
institution for mental diseases) for individuals twenty
one years of age or older. 11 Skilled nursing home 
services 11 means those items and services furnished by a 
licensed and otherwise eligible skilled nursing home or 
swing-bed hospital maintained primarily for the care and 
treatment of inpatients with disorders other than mental 
diseases which are provided under the direction of a 
physician or other licensed practitioner of the healing 
arts within the scope of the physician's or practitioner ' s 
practice as defined by state law. 

e. Intermediate nursing care (other than services in an 
institution for mental diseases). 11 Intermediate nursing 
care 11 means those items and services furnished by a 
currently licensed intermediate care facility or swing-bed 
hospital maintained for the care and treatment of 
inpatients with disorders other than mental diseases which 
are provided under the direction of a physician or other 
licensed practitioner of the healing arts within the scope 
of the physician ' s or practitioner's practice as defined 
by state law. 

f. Early and periodic screening and diagnosis of individuals 
under twenty-one years of age, and treatment of conditions 
found. Early and periodic screening and diagnosis of 
individuals under the age of twenty-one who are eligible 
under the plan to ascertain their physical or mental 
defects, and health care, treatment, and other measures to 
correct or ameliorate defects and chronic conditions 
discovered thereby. Federal financial participation is 
available for any item of medical or remedial care and 
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services included under this subsection for individuals 
under the age of twenty-one. Such care and services may 
be provided unde~ the plan to individuals under the age of 
twenty-one, even if such care and services are not 
provided, or are provided in lesser amount, duration, or 
scope to individuals twenty-one years of age or older. 

g. Physician's services, whether furnished in the office, the 
patient's home, a hospital, a skilled nursing home, or 
elsewhere. uphysician's servicesu are those services 
provided, within the scope of practice of 'the physician's 
profession as defined by state law, by or under the 
personal supervision of an individual licensed under state 
law to practice medicine or osteopathy. 

h. Medical care and any other type of remedial care 
recognized under state law, furnished by licensed 
practitioners within the scope of their practice as 
defined by state law. This term means any medical or 
remedial care or services other than physicians' services, 
provided within the scope of practice as defined by state 
law, by an individual licensed as a practitioner under 
state law. 

i. Home health care services. uHome health care services 11 in 
addition to the services of physicians, dentists, physical 
therapists, and other services and items available to 
patients in their homes and described elsewhere in these 
definitions, are any of the following items and services 
when they are provided on recommendation of a licensed 
physician to a patient in the patient's place of 
residence, but not including as a residence a hospital or 
a skilled nursing home: 

(1) Intermittent or part-time nursing services furnished 
by a home health agency. 

(2) Intermittent or part-time nursing services of a 
professional registered nurse or a licensed practical 
nurse when under the direction of the patient's 
physician, when no home health agency is available to 
provide nursing services. 

(3) Medical supplies, equipment, and appliances 
recommended by the physician as required in the care 
of the patient and suitable for use in the home. 

(4) Services of a home health aide who is an individual 
assigned to give personal care services to a patient 
in accordance with the plan of treatment outlined for 
the patient by the attending physician and the home 
health agency which assigns a professional registered 
nurse to provide continuing supervision of the aide 
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on the aide's assignment. 11 Home health agencyn means 
a public or private agency or organization, or a 
subdivision of such an agency or organization, which 
is qualified to participate as a home health agency 
under title XVIII of the Social Security Act, or is 
determined currently to meet the requirements for 
such participation. 

j. Private duty nursing services. 11 Private duty nursing 
services 11 are nursing services provided by a professional 
registered nurse or a licensed practical nurse, under the 
general direction of the patient's physician, to a patient 
in the patient's own home or extended care facility when 
the patient requires individual and continuous care beyond 
that available from a visiting nurse or that routinely 
provided by the nursing staff of the hospital, nursing 
home, or extended care facility. 

k. Dental services. 11 Dental services 11 are any diagnostic, 
preventive, or corrective procedures administered by or 
under the supervision of a dentist in the practice of the 
dentist ' s profession and not excluded from coverage. Such 
services include treatment of the teeth and associated 
structures of the oral cavity, and of disease, injury, or 
impairment which may affect the oral or general health of 
the individual. 11 DentiSt 11 means a person licensed to 
practice dentistry or dental surgery. Any procedure 
re lated to the preparation of 11 fixed bridgework 11 which 
involves the use of crowns and bridgework materials in 
concert with one another, but not including single crowns, 
is excluded from coverage unless a prior treatment 
authorization request, submitted by the attending dentist 
and approved by the department's dental consultant, 
describes a condition or combination of conditions which 
render the use of dentures impracticable or which may be 
more economically ameliorated by fixed bridgework than by 
dentures. 

1. Physical therapy and related services. 11 Physical therapy 
and related services 11 means physical therapy, occupational 
therapy, and services for individuals with speech, 
hearing, and language disorders, and the use of such 
supplies and equipment as are necessary. 

{1) 11 Physical therapy 11 means those services prescribed by 
a physician and provided to a patient by or under the 
supervision of a qualified physical therapist. A 
qualified physical therapist is a graduate of a 
program of physical therapy approved by the council 
on medical education of the American medical 
association in collaboration with the American 
physical therapy association, or its equivalent, and 
where applicable, is licensed by the state. 
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(2) 11 0ccupati ana 1 therapy 11 means those services 
prescribed by a physician and provided to a patient 
and given by or under the supervision of a qualified 
occupational therapist. A qualified occupational 
therapist is registered by the American occupational 
therapy association or is a graduate of a program in 
occupational therapy approved by the council on 
medical education of the American medical association 
and is engaged in the required supplemental clinical 
experience prerequisite to registration by the 
American occupational therapy association. 

(3) 11 Services for individuals with speech, hearing, and 
language disorders 11 are those diagnostic, screening, 
preventive, or corrective services provided by or 
under the supervision of a speech pathologist or 
audiologist in the practice of the pathologist's or 
audiologist's profession for which a patient is 
referred by a physician. A speech pathologist or 
audiologist is one who has been granted the 
certificate of clinical competence in the American 
speech and hearing association, or who has completed 
the equivalent educational requirements and work 
experience necessary for such a certificate, or who 
has completed the academic program and is in the 
process of accumulating the necessary supervised work 
experience required to qualify for such a 
certificate. 

m. Prescribed drugs, prosthetic devices, and dentures where a 
request is submitted by the attending dentist and granted 
prior approval by the department's dental consultant; and 
eyeglasses prescribed by a physician skilled in diseases 
of the eye or by an optometrist, whichever the individual 
may select. 

(1) 11 Prescribed drugsu are any simple or compounded 
substance or mixture of substances prescribed as such 
or in other acceptable dosage forms for the cure, 
mitigation, or prevention of disease, or for health 
maintenance, by a physician or other licensed 
practitioner of the healing arts within the scope of 
the physician's or practitioner's professional 
practice as defined and limited by federal and state 
law. With respect to 11 prescribed drugsu federal 
financial participation is available in expenditures 
for drugs dispensed by licensed pharmacists and 
licensed authorized practitioners in accordance with 
North Dakota Century Code chapter 43-17. When 
dispensing, the practitioner must do so on the 
practitioner's written prescription and maintain 
records thereof. 
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(2) "Dentures" means artificial structures prescribed by 
a dentist to replace a full or partial set of teeth 
and made by, or according to the directions of, a 
dentist. The term does not mean those artificial 
structures, commonly referred to as "fixed 
bridgework", which involve the use of crowns and 
bridgework materials in concert with one another. 

(3) "Prosthetic devices" means replacement, corrective, 
or supportive devices prescribed for a patient by a 
physician or other licensed practitioner of the 
healing arts within the scope of the physician's or 
practitioner's practice as defined by state law for 
the purpose of artificially replacing a missing 
portion of the body, or to prevent or correct 
physical deformity or malfunction, or to support a 
weak or deformed portion of the body. 

(4) "Eyeglasses" are lenses, including frames when 
necessary, and other aids to vision prescribed by a 
physician skilled in diseases of the eye, or by an 
optometrist, whichever the patient may select, to aid 
or improve vision. 

n. Other diagnostic, screening, preventive, and 
rehabilitative services. 

(1) "Diagnostic services" other than those for which 
provision is made elsewhere in these definitions, 
include any medical procedures or supplies 
recommended for a patient by the patient's physician 
or other licensed practitioner of the healing arts 
within the scope of the physician's or practitioner's 
practice as defined by state law, as necessary to 
enable the physician or practitioner to identify the 
existence, nature, or extent of illness, injury, or 
other health deviation in the patient. 

(2) "Screening services" consist of the use of 
standardized tests performed under medical direction 
in the mass examination of a designated population to 
detect the existence of one or more particular 
diseases or health deviations or to identify suspects 
for more definitive studies. 

(3) "Preventive services" are those provided by a 
physician or other licensed practitioner of the 
healing arts, within the scope of the physician's or 
practitioner's practice as defined by state law, to 
prevent illness, disease, disability, and other 
health deviations or their progression, prolong life, 
and promote physical and mental health and 
efficiency. 
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(4) "Rehabilitative services" in addition to those for 
which provision is made elsewhere in these 
definitions, include any medical remedial items or 
services prescribed for a patient by the patient's 
physician or other licensed practitioner of the 
healing arts, within the scope of the physician's or 
practitioner's practice as defined by state law, for 
the purpose of maximum reduction of physical or 
mental disability and restoration of the patient to 
the patient's best possible functional level. 

o. Care and services in a certified mental institution for 
individuals under twenty-one years of age or sixty-five 
years of age or over. 

p. Any other medical care and any other type of remedial care 
recognized under state law, specified by the secretary. 
This term includes, but is not limited to, the following 
items: 

(1) Transportation, including expenses for transportation 
and other related travel expenses, necessary to 
securing medical examinations or treatment when 
determined by the agency to be necessary in the 
individual case. "Travel expenses" are defined to 
include the cost of transportation for the individual 
by ambulance, taxicab, common carrier, or other 
appropriate means; the cost of outside meals and 
lodging en route to, while receiving medical care, 
and returning from a medical resource; and the cost 
of an attendant may include transportation, meals, 
lodging, and salary of the attendant, except that no 
salary may be paid a member of the patient's family. 

(2) Family planning services, including drugs, supplies, 
and devices, when such services are under the 
supervision of a physician. There will be freedom 
from coercion or pressure of mind and conscience and 
freedom of choice of method, so that individuals can 
choose in accordance with the dictates of their 
consciences. 

(3) Whole blood, including items and services required in 
collection, storage, and administration, when it has 
been recommended by a physician and when it is not 
available to the patient from other sources. 

(4) Skilled nursing home services, as defined in 
subdivision d, provided to patients under twenty-one 
years of age. 

(5) Emergency hospital services which are necessary to 
prevent the death or serious impairment of the health 
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of the individual and which, because of the threat to 
the life or health of the individual, necessitate the 
use of the most accessible hospital available which 
is equipped to furnish such services, even though the 
hospital does not currently meet the conditions for 
participation under title XVIII of the Social 
Security Act, or definitions of inpatient or 
outpatient hospital services set forth in 
subdivisions a and b. 

2. The following limitations exist with respect to medical and 
remedial care and services covered or provided under the 
medical assistance program. 

a. Coverage will not be extended and payment will not be made 
for diet remedies prescribed for eligible recipients. 

b. Coverage will not be extended and payment will not be made 
for alcoholic beverages prescribed for eligible 
recipients. 

c. Coverage will not be extended and payment will not be made 
for orthodontia prescribed for eligible recipients, except 
for orthodontia necessary to correct serious functional 
problems. 

d. Coverage and payment for eye examinations and eyeglasses 
for eligible recipients shall be limited to examinations 
and eyeglass replacements necessitated because of visual 
impairment. Coverage and payment for eyeglass frames is 
available for a reasonable number of frames, and in a 
reasonable amount, not to exceed limits set by the 
department. The department shall make available to all 
practitioners dispensing eyeglass frames, and to anyone 
else who may make inquiry, information concerning 
established limits. No coverage exists, and no payment 
will be made, for eyeglass frames which exceed the limits. 

e. Coverage and payment for home health care services and 
private duty nursing services must be limited to a monthly 
amount determined by taking the monthly charge, to the 
medical assistance program, for the most intensive level 
of nursing care in the most expensive nursing home in the 
state and subtracting therefrom the cost, in that month, 
of all medical and remedial services furnished to the 
recipient (except physician services and prescribed 
drugs). For the purposes of determining this limit, 
remedial services include, but are not limited to, home 
and community-based services, service payments to the 
elderly and disabled, homemaker and home health aide 
services, and rehabilitative services, regardless of the 
source of payment for such services. This limit may be 
exceeded, in unusual and complex cases, if the provider 

380 



has submitted a prior treatment authorization request 
describing each medical and remedial service to be 
received by the recipient, stating the cost of that 
service, describing the medical necessity for the 
provision of the home health care services or private duty 
nursing services, and explaining why l ess costly 
alternative treatment will not afford necessary medical 
care; and has had the request approved. 

f. Coverage and payment for the following transportation 
services is limited to: 

(1) Twenty cents per mile for travel in a private motor 
vehicle; 

(2) Seventeen dollars per day for meals en route to, 
while receiving medical care, and while returning 
from a medical resource, for the person rece1v1ng 
medical care, and where medically necessary, an 
attendant; provided that days during which meals are 
provided by the medical resource are not counted; and 

(3) Thirty-five dollars per night, in state, and fifty 
dollars per night, out of state, for lodging en route 
to, while receiving medical care, and while returning 
from a medical resource, for the person receiving 
medical care, and where medically necessary, an 
attendant; provided that night~ during which lodging 
is provided by the medical resource are not counted. 

g. Coverage and payment for physician ' s services furnished in 
the physician's office are subject to a copayment of two 
dollars for each office visit unless the medicaid 
recipient receiving the service: 

(1) Lives in a nursing facility, intermediate care 
facility for the mentally retarded, the state 
hospital, or the Anne Carlsen school-hospital; 

(2) Receives swing bed services in a hospital; 

(3) Has not reached the age of twenty-one years; 

(4) Is pregnant; 

(5) Is entitled to have a portion of the cost of the 
visit paid for by medicare; 

(6) Requires emergency services; or 

(7) Receives family planning services during the vis i t. 
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h. Coverage will not be extended and payment will not be made 
for any abortion except when necessary to save the life of 
the mother or when the pregnancy is the result of an act 
of rape or incest. 

3. Remedial services provided by residential facilities such as 
licensed homes for the aged and infirm, licensed foster care 
homes or facilities, and specialized facilities are not 
covered services but expenses incurred in securing such 
services must be deducted from countable income in determining 
financial eligibility. For the purposes of this chapter, 
"remedial services" means those services, provided in the 
above-identified facilities, which produce the maximum 
reduction of physical or mental disability and restoration of 
a recipient to the recipient's best _possible functional level. 

4. The department may refuse payment for any covered service or 
procedure for which a prior treatment authorization request is 
required but not secured, but shall consider making payment if 
the vendor demonstrates that the failure to secure the 
required prior treatment authorization request was the result 
of oversight and the vendor has not failed to secure a 
required prior treatment authorization request within the 
twelve months prior to the month in which the services or 
procedures were furnished. 

5. A vendor of medical services which provides a covered service 
but fails to receive payment due to the operation of 
subsection 4, and which attempts to collect from the eligible 
recipient or the eligible recipient's responsible relatives 
any amounts which would have been paid by the department but 
for the operation of subsection 4, has by so doing breached 
the agreement referred to in subsection 4 of section 
75-02-02-10. 

6. a. Effective January 1, 1994, and for so long thereafter as 
the single state agency may have in effect a waiver 
(issued pursuant to 42 U.S.C. 1396n(b)(1)) of requirements 
imposed pursuant to 42 U.S.C. chapter 7, subchapter XIX, 
no payment may be made, except as provided in this 
subsection, for otherwise covered services provided to 
otherwise eligible recipients: 

(1) Who are required by this subsection to select, or 
have selected on their behalf, a primary care 
physician, but who have not selected, or have not had 
selected on their behalf, a primary care physician; 
or 

(2) By a provider who is not the primary care physician 
selected by or on behalf of the recipient or who has 
not received a referral of such a recipient from the 
primary care physician. 
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b. A primary care physician must be selected by or on behalf 
of the members of a medical assistance unit which 
includes: 

(1) Persons who are rece1v1ng cash assistance payments 
through aid to families with dependent children. 

(2) Persons who are deemed to be recipients of aid to 
families with dependent children, including: 

(a) Persons denied an aid to families with dependent 
children payment solely because the amount would 
be less than ten dollars; 

(b) Persons whose aid to families with dependent 
children payments are reduced to zero by reason 
of recovery of overpayment of aid to families 
with dependent children funds; and 

(c) Families who were receiving aid to families with 
dependent children cash assistance payments in 
at least three of the six months immediately 
preceding the month in which they became 
ineligible as a result (wholly or partly) of the 
collection or increased collection of child or 
spousal support and are deemed to be recipients 
of aid to families with dependent children, and 
continue eligible for medicaid for four calendar 
months following the month for which the final 
cash payment was made. 

(3) Families that received aid to families with dependent 
children payments in at least three of the six months 
immediately preceding the month in which the family 
became ineligible for aid to families with dependent 
children solely because of increased hours of, or 
income from, employment of the caretaker relative; or 
which became ineligible for aid to families with 
dependent children solely because a member of the 
family lost one of the time-limited aid to families 
with dependent children earned income disregards (the 
thirty dollar earned income disregard and the 
disregard of one-third of earned income). 

(4) Pregnant women whose pregnancy has been medically 
verified and who would be eligible for an aid to 
families with dependent children cash payment on the 
basis of the income and asset requirements of the 
state-approved aid to families with dependent 
children plan. 

(5) Children born to eligible pregnant women who have 
applied for and been found eligible for medicaid on 
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or before the day of the child's birth, for sixty 
days after the day of the child's birth and for the 
remaining days of the month in which the sixtieth day 
falls. 

(6) Persons who are members of families who would be 
eligible for aid to families with dependent children 
if that program did not limit, under 42 U.S.C. 
607(b)(2)(B)(i), the number of months with respect to 
which a family receives such aid. 

(7) All individuals under age twenty-one who are not 
receiving aid to families with dependent children, 
but whose income and assets are at or below the aid 
to families.with dependent children program limits. 

(8) Eligible caretaker relatives and individuals under 
age twenty-one in aid to families with dependent 
children families who do not meet financial or 
certain technical aid to families with dependent 
children requirements (i.e., work requirements) for a 
cash payment, but meet medically needy income and 
asset standards. 

(9) All individuals under the age of twenty-one who 
qualify for and require medical services on the basis 
of insufficient income and assets, but who do not 
qualify as categorically needy, including children in 
stepparent families who are ineligible for aid to 
families with dependent children, but not including 
children in foster care. 

(10) Pregnant women whose pregnancy has.been medically 
verified and who, except for income and assets, would 
be eligible as categorically needy. 

(11) Pregnant women whose pregnancy has been medically 
verified and who qualify on the basis of financial 
eligibility. 

(12) Eligible pregnant women who applied for medicaid 
during pregnancy, and for whom recipient liability 
for the month was met no later than on the date each 
pregnancy ends, continue to be eligible, as though 
pregnant, for sixty days after the day each pregnancy 
ends, and for the remaining days of the month in 
which the sixtieth day falls. 

(13) Pregnant women whose pregnancy has been medically 
verified and who meet the nonfinancial and asset 
requirements of the medicaid program and whose family 
income is at or below one hundred thirty-three 
percent of the poverty level. 
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(14) Eligible pregnant women who applied for medicaid 
during pregnancy who continue to be eligible, as 
though pregnant, for sixty days after the day each 
pregnancy ends, and for the remaining days of the 
month in which the sixtieth day falls. 

(15) Children under the age of six who meet the 
nonfinancial and asset requirements of the medicaid 
program and whose family income is at or below one 
hundred thirty-three percent of the poverty level. 

(16) Children, age six or older, born after September 30, 
1983, who meet the nonfinancial and asset 
requirements of the medicaid program and whose family 
income is at or below one hundred percent of the 
poverty level. · 

c. Physicians practicing in the following specialties, 
practices, or locations may be selected as primary care 
physicians: 

(1) Family practice; 

(2) Internal medicine; 

{3) Obstetrics; 

(4) Pediatrics; 

(5) Osteopathy; 

{6) General practice; 

(7) Physicians employed at rural health clinics; 

(B) Physicians employed at federally qualified health 
centers; and 

(9) Physicians employed at Indian health clinics. 

d. A recipient identified in subdivision b need not select, 
or have selected on the recipient's behalf, a primary care 
physician if: 

(1) Aged, blind, or disabled; 

(2) The period for which benefits are sought is prior to 
the date of application; 

(3) Despite diligent effort, the recipient is unable to 
find a physician willing to act as primary care 
physician; 

385 



(4) Receiving foster care or subsidized adoption 
benefits; or 

(5) Receiving home and community-based services. 

e. Payment may be made for the following medically necessary 
covered services whether or not provided by, or upon 
referral from, a primary care physician: 

(1) Certified family nurse practitioner services; 

(2) Certified pediatric nurse practitioner services; 

(3) Early and periodic screening of recipients under 
twenty-one years of age; 

(4) Family planning services; 

(5) Certified nurse midwife services; 

(6) Podiatric services; 

(7) Optometric services; 

(8) Chiropractric services; 

(9) Clinic services; 

(10) Dental services; 

(11) Intermediate care facility services for the mentally 
retarded; 

(12) Emergency services; 

(13) Transportation services; 

(14) Case management services; 

(15) Home and community-based services; 

(16) Nursing facility services; 

(17) Prescribed drugs; 

(18) Phychiatric services; 

(19) Ophthalmic services; 

(20) Obstetrical services; and 

(21) Psychological services. 
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f. A primary care physician must be selected for each 
recipient. 

g. Primary care physicians may not be changed more often than 
once every six months without good cause. Good cause for 
changing primary care physicians less than six months 
after a previous selection of a primary care physician 
exists if: 

(1) The recipient relocates; 

(2) Significant changes in the recipient's health require 
the selection of a primary care physician with a 
different specialty; 

(3) The primary care physician relocates or is 
reassigned; 

(4) The selected physician refuses to act as a primary 
care physician or refuses to continue to act as a 
primary care physician; or 

(5) The department, or its agents, determine, in the 
exercise of sound discretion, that a change of 
primary care physician is necessary. 

H;story: Amended 
February 1, 1981; 
November 1, 1987; 
January 1, 1996. 

effective 
November 1, 
January 1, 

September 1, 
1983; May 1, 
1991; July 1, 

General Author;ty: NDCC 50-24.1-04 

1978; September 2, 
1986; November 1, 
1993; January 1, 

1980; 
1986; 
1994i 

Law Implemented: NDCC 50-24.1-04; 42 USC 1396n(b)(1); 42 CFR 431.53, 
42 CFR 431.110, 42 CFR 435.1009, 42 CFR Part 440, 42 CFR Part 441, 
subparts A, B, & D, 45 CFR 435.732 
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CHAPTER 75-92-84.1 

9Bd~6tt9N 

tH~--h~6tSbAltV~--6Q~N6thlS-6QMMttt~~-QN-A9MtNt5lRAttV~-R~h~S-QBd~6t5-lQ 
NQRlH-QAKQlA-A9MtNtSlRAltV~-6QQ~-6HAPl~R-7§-Q2-Q4~±--R~bAttN6--lQ--6Hth9 
S~PPQRl-6~t9EhtN~S~ 

lAe-ee~4ttee-eejeets-te-tA4s-F~~e-aeea~set 

±~--BetA-~aFeAts-Aave-a-~ega~-a~ty-te-s~~~eFt-tAe4F-eA4~aFeA~ 

2~--AAy--g~4ae~4Aes-aae~tea-te-eAs~Fe-~Fe~eF-eA4~a-s~~~eFt-ame~Ats 
aFe-~a4a-~~eA-a4veFee-ffi~st-ae-aasea~eA-tAe-eest--4AteFests--ef 
tAe-eA4~a~ 

3~--lAe--ea~4geF-ffieae~-aae~tea-ay-tAe-Qe~aFtffieAt-ef-H~ffiaA-5eFv4ees 
estae~4sRes-eR4~a-s~~~eFt-ame~Ats-ay-~s4Ag-a-~eFeeAtage-ef-tRe 
8B~t§8FlS--tAE9ffie--aAa--aees--Aet--take-tAte-eeAStaeFat4eA-tRe 
4Aeeffie-ef-tRe-e~stea4a~-~aFeAt~ 

4~--lRe--4Aeeffie--sRaFes--ffieae~-eeAs4aeFea;-a~t-Aet-aae~tea;-ay-tRe 
ae~aFtffieAt-eeffi84Aes-tRe-4Ae9ffie-ef-aetA--~aFeAts--aAS--Fe~~4FeS 
tRe--~aFt4es--te-eeAtF4e~te-eR4~a-s~~~eFt-4A-~Fe~eFt4eA-te-tAe 
4Aeeffie-eaeA-Feee4ves~ 

s~--P~e~4e-e~tAt8A-eM~Fessea-ay-tRe-~aFt4es-a4Feet~y-affeetea-ttAe 
~aFeAts}-stFeAg~y-s~~~eFts-tAe-4Aeeffie-sAaFes--meae~--eveF--tAe 
ea~t§9F--ffieae~--aeea~se--ef--tAe--tAReFeAt--fatFAess--ef--tAat 
~Fe~esa~~--lAe-aest-4AteFests-ef-tAe--eR4~a--we~~a--ee--aetteF 
seFvea--ay--aae~t4eA--ef--tRe--4Aeeffie-sRaFes-meae~-as-4t-we~~a 
~Fev4ae-Aet-eA~y-s~ff4e4eAt-f4AaAe4a~-Fese~Fees-feF-tAe--eR4~a 
a~t--SR8~~a--~Fev4ae--feF-meFe-RaFffieA4e~s-Fe~at4eASRt~s-a~e-te 
tRe-fa4FAess-ef-tRe-4Aeeffie-SAaFes-meae~~ 

Seet4eA--28-32-Q3~3--~Fev4aes--tRat--afteF--tRe--f4~4Ag--ef--a-ee~4ttee 
eejeeit9A;-tRe-a~FaeA-ef-~eFS~as4eA-tS-~~eA-tRe-ageAey-4A-aAy-aet4eA-feF 
j~a4e4a~--Fev4ew--eF--feF--eAfeFeeffieAt-ef-tRe-F~te-te-estae+4sR-tRat-tRe 
wRe~e-eF-~eFt4eA-tReFeef--eejeetea--te--4s--w4tA4A--tRe--~Feeea~Fat--aAa 
s~astaAt4ve--a~tReF4ty--ae~egatea-te-tRe-ageAey~--tf-tRe-ageAey-fa4~s-te 
ffieet-4ts-e~FaeA-ef-~eFs~as4eA;-tRe-ee~Ft--sRat~--aeetaFe--tRe--wRete--eF 
~eFtteA--ef--tRe-F~~e-eejeetea-te-4Ava~4a-aAa-j~a§ffieAt-sRat~-ee-FeAaeFea 
aga4Ast-tRe-ageAey-feF-ee~Ft-eests~ 

History: Effeet4ve-A~g~st-9;-±99±~ 
Genera1 Authority: N966-28-32-Q3~3 
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CHAPTER 75-82-85.1 

AGENCY SYNOPSIS: The repeal of North Dakota Administrative Code chapter 
75-02-05.1, Nursing Home Sanctions and the adoption of new North Dakota 
Administrative Code chapter 75-02-05.2, Nursing Facility Enforcement 
Action. 

A public hearing was conducted on August 3, 1995, in Bismarck, 
concerning the proposed repeal of North Dakota Administrative Code 
chapter 75-02-05.1, Nursing Home Sanctions, and the adoption of new 
North Dakota Administrative Code chapter 75-02-05.2, Nursing Facility 
Enforcement Action, as interim final rules effective July 1, 1995. 

The repeal of chapter 75-02-05.1, Nursing Home Sanctions, was necessary 
because it conflicts with 42 CFR, part 488, adopted effective July 1, 
1995. 

New chapter 75-02-05.2, Nursing Facility Enforcement Action, implements 
federal requirements relating to state procedures on enforcement actions 
required by 42 U.S.C. section 1396r(h) and 42 CFR, part 488, effective 
July 1, 1995. 
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CHAPTER 75-92-95.1 

NURSING HOME SANCTIONS 

[Repealed effective July 1, 1995] 
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STAFF COMMENT: Chapter 75-02-05.2 contains all new material but is not 
underscored so as to improve readability. 

Section 
75-02-05.2-01 
75-02-05.2-02 
75-02-05.2-03 
75-02-05.2-04 
75-02-05.2-05 
75-02-05.2-06 

75-02-05.2-07 

75-02-05.2-08 
75-02-05.2-09 

CHAPTER 75-92-95.2 
NURSING FACILITY ENFORCEMENT ACTION 

Definitions 
Available Enforcement Remedies 
Enforcement Action 
Civil Money Penalties 
Imposition of Enforcement Remedies 
Notice of Enforcement Action - Delivery or 

Mailing - Posting 
Prohibition on Submission of Claims Through 

Other Providers 
Appeals 
Application 

75-92-95.2-91. Def;n;t;ons. 

1. ~~certification of compliance 11 means a facility is in at least 
substantial compliance and is eligible to participate in 
medicaid as a nursing facility. 

2. ~~certification of noncompliance 11 means a facility is not in 
substantial compliance and is not eligible to participate in 
medicaid as a nursing facility. 

3. 11 Deficiency 11 means the occurrence of a violation recorded by 
the survey agency, including a violation found during a 
standard survey, during an extended survey, or in response to 
a complaint, investigation, visit, or otherwise. A deficiency 
may include a violation that occurred at a time prior to the 
date of the survey or visit, even if the violation no longer 
exists at the time of the survey or visit. 

4. 11 Department 11 means the department of human services. 

5. 11 Enforcement action 11 means the process of imposing one or more 
remedies available under this chapter. 

6. 11 Facility 11 means an institution or a distinct part of an 
institution which: 

a. Is primarily engaged in providing: 

(1) Nursing care and related services for residents who 
require medical or nursing care; 
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(2) Rehabilitation services for the rehabilitation of 
injured, disabled, or sick persons; or 

(3) On a regular basis, health-related care and services 
to individuals who because of mental or physical 
conditions require care and services above the level 
of basic care that can be made available only through 
an institutional facility; 

b. Is required to have in effect a transfer agreement, 
meeting the requirements of 42 U.S.C. 1396x(1), with one 
or more hospitals having agreements in effect under 42 
U.S.C. 1395cc; 

c. Is required to meet the requirements for a nursing 
facility described in 42 U.S.C. 1396r(b), (c), and (d); 
and 

d. Is not primarily engaged in providing care and treatment 
of mental diseases. 

7. 11 Medicaid agency 11 means the department of human services. 

8. 11 New admission 11 means a resident is admitted to a facility on 
or after the effective date of a denial of payment remedy and, 
if previously admitted, has been discharged before the 
effective date of a denial of payment. A resident admitted 
before the effective date of the denial of payment and taking 
temporary leave is not considered a new admission. 

9. 11 Noncompliance" means any deficiency that causes a facility 
not to be in substantial compliance. 

10. "Regional office" means the health care financing 
administration•s regional office responsible for program 
administration in North Dakota. 

11. "Repeated noncompliance .. means a facility has received three 
consecutive findings of substandard quality of care on three 
consecutive standard surveys. The consecutive findings need 
not be based on the exact tag number of a deficiency. 

12. 11 Secretary11 means the secretary of the United States 
department of health and human services. 

13. 11 Substandard quality of care 11 means a facility has one or more 
deficiencies related to participation requirements for 
resident behavior and facility practices, quality of life, or 
quality of care that constitute immediate jeopardy to resident 
health or safety; a pattern of or widespread actual harm that 
is not immediate jeopardy; or a widespread potential for more 
than minimum harm, but less than immediate jeopardy, with no 
actual harm. 
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14. 11 Substantial compliance 11 means compliance with the 
participation requirements and includes any identified 
deficiencies posing no greater risk to resident health or 
safety than the potential for causing minimal harm. 

15. "Survey agency 11 means the state department of health. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-92-95.2-92. Available enforcement remedies. The following 
enforcement remedies may be imposed on a facility that is not in 
substantial compliance. 

1. Category one remedies: 

a. A directed plan of care. 

b. Directed in-service training. 

c. State monitoring. 

2. Category two remedies: 

a. Denial of payment for all new medicaid admissions. 

b. A ban on new admissions of residents. 

c. A civil money penalty ranging from a minimum of fifty 
dollars to a maximum of three thousand dollars for each 
day the facility is not in substantial compliance. 

3. Category three remedies: 

a. Termination of the provider agreement. 

b. Appointment of a receiver to oversee the operation of the 
faci 1 ity. 

c. A civil money penalty ranging from a minimum of three 
thousand fifty dollars to a maximum of ten thousand 
dollars for each day the facility is not in substantial 
compliance. 

d. In case of an emergency, transfer of residents to other 
facilities. 
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e. In case of an emergency, transfer of residents to other 
facilities with closure of the facility. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-92-95.2-93. Enforcement action. 

1. The department may impose the enforcement remedies described 
in section 75-02-05.2-02 if the facility is not in substantial 
compliance. The scope and severity matrix established by the 
health care financing administration must be used to determine 
the appropriate category of enforcement remedy or remedies to 
be imposed. · 

a. If immediate jeopardy to the health or safety of residents 
exists, the department shall impose a remedy provided in 
paragraph 1 or 2 and may, in addition, impose any or all 
remedies provided in paragraphs 3, 4, and 5. The 
department may: 

{1) Terminate the provider agreement no later than 
twenty-three days after the immediate jeopardy is 
identified if the immediate jeopardy is not removed 
by the twenty-first day; 

(2) Appoint a receiver to oversee the operation of the 
facility to ensure the health and safety of 
residents, where there is a need for a temporary 
management while: 

{a) There is an orderly closure of the facility; or 

(b) Improvements are made in order to bring the 
facility into substantial compliance; 

{3) Impose a civil money penalty of at least three 
thousand fifty dollars per day and not exceeding ten 
thousand dollars per day, effective as of the date 
the noncompliance was identified; 

{4) Immediately impose state monitoring; or 

(5) Impose any other remedy identified in section 
75-02-05.2-02, beginning at least two days from the 
date the provider receives notice of the remedy to be 
imposed. 

b. If immediate jeopardy does not exist, the department may 
terminate the provider agreement in effect or apply one or 
more of the enforcement remedies identified in section 
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75-02-05.2-02 instead of, or in addition to, termination. 
The department may: 

(1) Impose a denial of payment for new admissions no 
sooner than fifteen days after the survey, but must 
impose a denial of payment for new admiss ions 
effective no later than three months after the last 
day of a standard survey if substantial compliance is 
not achieved; 

(2) Impose state monitoring without notice; 

(3) Impose a civil money penalty effective as of the date 
the noncompliance was identified; 

(4) Authorize the survey agency to impose one or more 
category one remedies; or 

(5) Impose other remedies available under sect i on 
75-02-05.2-02 no sooner than fifteen days from the 
date the provider receives notice. 

c. If a provider has been found to have provided substandard 
quality of care on the last three consecutive standard 
surveys, the department shall: 

(1) Deny payment for all new admissions as soon as 
possible within, but no later than, ninety days from 
the last day of the third consecutive survey; 

(2) Impose state monitoring; and 

(3) Provide notification of the finding of substandard 
quality of care to the attending phys i cian of each 
resident found to have received the substandard 
quality of care. 

d. If the provider fails to properly post a notice of 
enforcement action, removes a posted notice without 
authorization, fails to inform a person i nquiring about 
availability of beds of the enforcement action, or fails 
to publish a required notice, the department shall impose 
a civil money penalty. 

e. The department may not enter into a provider agreement 
with any prospective provider who is not in substantial 
compliance. 

2. Except for a civil money penalty, an enforcement action may be 
imposed by the department while the provider is appealing the 
decision that resulted in that enforcement action. 
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3. The department shall provide written notice of enforcement 
action, when that notice is not provided by the regional 
office, to the provider of the imposition of category two and 
three remedies. That notice must also include any applicable 

category one remedies imposed in addition to the category two 
or three remedies. 

History: Effective July 1, 1995. 
General Authority: NOCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-92-95.2-94. Civil money penalties. 

1. The department may impose a civil money penalty for the number 
of days a provider is not in substantial compliance with one 
or more participation requirements. 

2. The department may impose a civil money penalty for the number 
of days of past noncompliance since the last standard survey. 

3. A minimum of fifty dollars per day and a maximum of three 
thousand dollars per day in penalties may be imposed when 
immediate jeopardy does not exist, but deficiencies either 
caused actual harm or caused no acutal harm, but have the 
potential for more than minimal harm. 

4. A minimum of three thousand fifty dollars per day and a 
maximum of ten thousand dollars per day in penalties may be 
imposed when immediate jeopardy exists or when immediate 
jeopardy does not exist if a penalty in the lower range of 
penalty identified in subsection 3 was previously imposed and 
deficiencies are repeated. 

5. A civil money penalty imposed under subsection 4 must be 
decreased to the range of penalties provided in subsection 3 
when the penalty was imposed for a situation of immediate 
jeopardy and the immediate jeopardy is removed, but 
noncompliance continues. 

6. The following factors must be considered in determining the 
amount of a civil money penalty to impose. 

a. The seriousness of the deficiency determined by: 

(1) Severity measured as: 

(a) No actual harm with a potential for minimal 
harm; 

(b) No actual harm with a potential for more than 
minimal harm, but not immediate jeopardy; 
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7. 

(c) Actual harm that is not immediate jeopardy; or 

(d) Immediate jeopardy to residents' health or 
safety; and 

(2) Scope measured as: 

(a) Isolated; 

(b) Patterned; or 

(c) Widespread; 

b. The relationship of one deficiency to another; 

c. History of noncompliance: 

(1) For all deficiencies; and 

(2) For deficiencies specifically related to deficiencies 
currently cited; 

d. The provider's financial condition; and 

e. The likelihood the civil money penalty may achieve 
correction and continued compliance. 

A civil money penalty may be 
noncompliance by a provider becomes 
pose immediate jeopardy. 

increased when continued 
sufficiently serious to 

8. The department shall increase a civil money penalty by 
twenty-five percent if the provider has repeated deficiencies. 
The increased civil money penalty may exceed the maximum 
amount per day established in this section. 

9. A civil money penalty is collectible for the number of days of 
noncompliance from the date the penalty starts until the date 
the provider achieves substantial compliance or, if 
applicable, the date of termination. 

10. The provider may, in accordance with 42 CFR part 431, appeal 
the decision that resulted in imposition of a civil money 
penalty. 

a. The collection of the civil money penalty must be delayed 
if a hearing is requested. 

b. The civil money penalty must be reduced by thirty-five 
percent if the provider, in writing, waives the right to 
appeal no later than sixty days from the date of the 
notice of the imposition of the civil money penalty. 
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11. Payment of a civil money penalty is due: 

a. Fifteen days after a provider comes into substantial 
compliance or the provider agreement is terminated; 

b. Fifteen days after a final administrative decision is made 
upholding the imposition of the civil money penalty if the 
provider has achieved substantial compliance or was 
terminated prior to the final administrative decision; or 

c. Fifteen days after the time period for requesting a 
hearing has expired and the provider has achieved 
substantial compliance or was terminated prior to the 
final day the hearing request was due. 

12. Interest is payable on the unpaid civil money penalty balance 
beginning on the due date. Interest will accrue at three 
times the legal rate. 

13. Civil money penalties and applicable interest, if any, not 
paid within thirty days after the due date must be deducted 
from any payment owing to the provider. 

14. Civil money penalties collected must be used for the 
protection of the health or property of residents of 
facilities found deficient. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-92-95.2-95. Imposition of enforcement remedies.· 

1. The survey agency shall recommend enforcement action. 

2. The department shall consider the survey agency recommendation 
when determining the appropriate enforcement action, except 
the appointment of a receiver must be as provided in North 
Dakota Century Code chapter 23-16.1. The department shall 
provide for the imposition of incrementally more severe 
remedies for repeated, uncorrected, or pervasive deficiencies 
or deficiencies presenting a threat to the health, safety, or 
welfare of residents. 

3. The provisions of 42 U.S.C. 1396r(h)(6) govern the imposition 
of remedies when the department and the regional office do not 
agree. 
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4. Enforcement action must cease upon recommendation of the 
survey agency indicating the conditions or circumstances 
causing a deficiency appear to be corrected. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-82-85.2-86. Notice of enforcement action - Delivery or mailing 
- Posting. 

1. A written notice of enforcement action must be hand delivered 
or mailed to the facility owner, administrator, or head of the 
facility's governing board. 

2. The facility shall place the notice of enforcement action at 
all facility entrances and exits. In the event of the 
imposition of a ban on admission, denial of payment for new 
admissions, receivership, closure, or termination, the 
facility shall inform every person inquiring about the 
availability of beds in the facility of the deficiencies and 
the enforcement actions. The department may require the 
facility to publish a notice in area newspapers to achieve 
public dissemination of information concerning enforcement 
action. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-82-85.2-87. Prohibition on submission of claims through other 
providers. A facility subject to termination from participation or to 
any limitation or denial of payment may not submit claims for payment, 
either directly or indirectly through any clinic, group, corporation, or 
other association, to the department or any fiscal agent for any 
services or supplies provided under the medical services program except 
for any services or supplies provided prior to the effective date of an 
enforcement action. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-82-85.2-88. Appeals. 

1. A nonstate-owned facility, participating only in medicaid, 
dissatisfied with an informal dispute resolution decision of 
the survey agency may appeal the issue of whether or not a 
deficiency occurred. Correction of the deficiency may not be 
used as a reason for appealing a decision. 
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2. A facility not entitled to appeal under subsection 1 may 
appeal under 42 CFR part 498. 

3. An appeal may be perfected by mailing or delivering the 
information described in subdivisions a through d to the 
department's appeals supervisor. The mailed or delivered 
material must arrive at the office of the appeals supervisor 
on or before five p.m. on the thirty-first day after the date 
of the informal dispute resolution decision by the survey 
agency. The following information must be included in the 
facility's appeal request: 

a. A copy of the notice received from the survey agency 
advising of the informal dispute resolution decision; 

b. A statement of each disputed deficiency and the reason or 
basis in fact for the dispute; 

c. The authority in statute or rule upon which the appealing 
party relies for each disputed item; and 

d. The name, address, and telephone number of the person upon 
whom all notices regarding the appeal must be served. 

4. An appeal of a deficiency may not suspend or delay enforcement 
action except as provided for in this chapter. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 

75-92-95.2-99. Application. The department is responsible for 
the application of this chapter to nonstate-operated nursing facilities 
participating only in the medicaid program. The department may make 
recommendations to the regional office for the application of this 
chapter to other nursing facilities. This chapter must be applied on or 
after July 1, 1995. 

History: Effective July 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: 42 USC 1396r(h) 
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CHAPTER 75-82-86 

AGENCY SYNOPSIS: The proposed amendments to North Dakota Administrative 
Code chapter 75-02-06, Ratesetting for Nursing Home Care. 

A public hearing was conducted on August 3, 1995, in Bismarck, 
concerning proposed amendments to North Dakota Administrative Code 
chapter 75-02-06, Ratesetting for Nursing Home Care. 

The rules relate to property costs, clarify the application of a 
depreciable cost basis for assets acquired as an ongoing operation, 
provide for a decrease in recaptured depreciation, and clarify policy 
relating to existing rules. The changes conform this chapter to the 
requirements of North Dakota Century Code section 50-24.4-15, as amended 
by section 1 of 1995 Senate Bill No. 2034. 

75-82-86-81. Definitions. In this chapter, unless the context or 
subject matter requires otherwise: 

1. 11 Accrual basis 11 means the recording of revenue in the period 
when it is earned, regardless of when it is collected, and the 
recording of expenses in the period when incurred, regardless 
of when they are paid. 

2. 11 Actua 1 rate 11 means the faci 1 i ty rate for each cost category 
calculated using allowable historical operating costs and 
adjustment factors. 

3. 11 Adjustment factors 11 means indices used to adjust reported 
costs for inflation or deflation based on forecasts for the 
rate year. 

4. 11 Admission 11 means any time a resident is admitted to the 
facility from an outside location, including readmission 
resulting from a discharge. 

5. 11 Allowable cost 11 means the facility's actual 
appropriate adjustments as required by medical 
regulations. 

cost after 
assistance 

6. 11 Bona fide sale 11 means the purchase of a facility's capital 
assets with cash or debt in an arm's length transaction. It 
does not include: 

a. A stock purchase of a facility; 

b. A sale and leaseback to the same licensee; 
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c. A transfer of an interest to a trust; 

d. Gifts or other transfers for nominal or no consideration; 

e. A merger of two or more related organizations; 

f. A change in the legal form of doing business; 

g. The addition or deletion of a partner, owner, or 
shareholder; or 

h. A sale, merger, reorganization, or any other transfer of 
interest between related organizations. 

7. "Building" means the physical plant, including building 
components and building services equipment, licensed as a 
facility, and used directly for resident care, and auxiliary 
buildings including sheds, garages, and storage buildings 
located on the site used directly for resident care. 

8. "Capital asset" means a facility's buildings, land 
improvements, fixed equipment, movable equipment, leasehold 
improvements, and all additions to or replacements of those 
assets used directly for resident care. 

9. "Chain organization" means a group of two or more health care 
facilities wR~ER-aFe owned, leased, or, through any other 
device, controlled by one business entity. This includes not 
only proprietary chains, but also chains operated by various 
religious and other charitable organizations. A chain 
organization may also include business organizations wR~ER-aFe 
engaged in other activities not directly related to health 
care. 

10. "Close relative" means an individual whose relationship by 
blood, marriage, or adoption to an individual who is directly 
or indirectly affiliated with, controls, or is controlled by a 
facility is within the third degree of kinship. 

7-: 11. "Community contribution" means contributions to civic 
organizations and sponsorship of community activities. It 
does not include donations to charities. 

8-: 12. "Cost category" means the cl assifi cation or grouping of 
similar or related costs for purposes of reporting, the 
determination of cost limitations, and determination of rates. 

9-: 13. "Cost center" means a division, department, or subdivision 
thereof, group of services or employees or both, or any unit 
or type of activity into which functions of a facility are 
divided for purposes of cost assignment and allocations. 

402 



±9~ 14. 11 Cost report 11 means the department approved form for reporting 
costs, statistical data, and other relevant information of the 
facility. 

±h 15. 11 Department 11 means the department of human services. 

±2~ 16. 11 Depreciable asset 11 means aAy-81:iHel:j.Ag;-fl:iFAHI:iFe;-h)f£1:1Fe;-eF 
e~l:i:j.~~At a capital asset for which the cost must be 
capitalized for ratesetting purposes. 

B~ 17. 11 Depreciation 11 means an allocation of the cost of an asset 
over its estimated useful life. 

18. 11 Depreciation guidelines 11 means the American hospital 
association's guidelines as published by American Hospital 
Publishing, Inc., in 11 Estimated Useful Lives of Depreciable 
Hospital Assets 11

, revised 1993 edition. 

±4~ 19. 11 Desk audit rate 11 means the rate established by the department 
based upon a review of the cost report submission prior to an 
aetl:ial audit of the cost report. 

±s~ 20. 11 Direct care costs 11 means the cost category for allowable 
nursing and therapy costs. 

±6~ 21. 11 Direct costing 11 means identification of actual costs directly 
to a facility or cost category without use of any means of 
allocation. 

H~ 22. 11 Discharge 11 means the voluntary or involuntary release of a 
bed by a resident when the resident vacates the nursing 
facility premises. 

±8~ 23. 11 Employment benefits 11 means fringe benefits, other employee 
benefits including vision insurance, disability insurance, 
long-term care insurance, employee assistance programs, aAel 
employee child care benefits, and payroll taxes. 

±9~ 24. 11 Established rate 11 means the rate paid for services. 

29~ 25. 11 Facility 11 means a nursing facility not owned or administered 
by state government or a nursing facility, owned or 
administered by state government, which agrees to accept a 
rate established under this chapter. It does not mean an 
intermediate care facility for the mentally retarded. 

2h 26. 11 Fair market value 11 means value at which an asset could be 
sold in the open market in a transaction between informed, 
unrelated parties. 

22~ 27. 11 Final decision rate 11 means the amount, if any, determined on 
a per day basis, by which a rate otherwise set under this 
chapter is increased as a result . of a request for 
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reconsideration, a request for an administrative appeal, or a 
request for judicial appeal taken from a decision on an 
administrative appeal. 

23~ 28. 11 Final rate 11 means the rate established after any adjustments 
by the department, including adjustments resulting from cost 
report reviews and audits. 

29. 11 Fixed eguipment 11 means equipment used directly for resident 
care affixed to a building, not easily movable, and identified 
as such in the depreciation guidelines. 

24~ 30. 11 Freestanding facility 11 means a nursing facility which does 
not share basic services with a hospital-based provider. 

2s~ 31. 11 Fringe benefits 11 means workers' co~pensation insurance, group 
health or dental insurance, group life insurance, retirement 
benefits or plans, uniform allowances, and medical services 
furnished at nursing facility expense. 

26~ 32. 11 Highest market driven compensation 11 means the highest 
compensation given to an employee of a freestanding facility 
who is not an owner of the facility or is not a member of the 
governing board of the facility. 

27~ 33. 11 Historical operating costs 11 means the allowable operating 
costs incurred by the facility during the report year 
immediately preceding the rate year for which the established 
rate becomes effective. 

34. 11 Hospice general inpatient care 11 means short-term inpatient 
care necessary for pain control or acute or chronic symptom 
management that cannot feasibly be provided in other settings. 
It does not mean care provided to an individual residing in a 
nursing facility. 

35. 11 Hospi ce inpatient respite care 11 means short-term inpatient 
care provided to an individual when necessary to relieve 
family members or other persons caring for the individual at 
home. Care may be provided for no more than five consecutive 
days. For purposes of the definition, home does not include 
nursing facility. 

28~ 36. 11 Hospital leave day 11 means any day that a resident is not in 
the facility, but is in an acute care setting as an inpatient. 

29~ 37. 11 lndirect care costs 11 means the cost category for allowable 
administration, plant, housekeeping, medical records, 
chaplain, pharmacy, and dietary, exclusive of food costs. 

3Q~ 38. urn-house resident dayn for nursing facilities means a day 
that a resident was actually residing in the facility and was 
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not on therapeutic leave or in the hospital. "In-house 
resident day 11 for hospitals means an inpatient day. 

39. "Instituti ana 1 1 eave day" means any day that a resident is not 
in the facility, but is in another nursing facility, 
intermediate care facility for the mentally retarded, or basic 
care facility. 

40. "Land improvements 11 means any improvement to the land 
surrounding the facility used directly for resident care and 
identified as such in the depreciation guidelines. 

31-:41. "Limit rate 11 means the rate established as the maximum 
allowable rate for a cost category. 

32-: 42. "Lobbyi stu means any person who in any manner, directly or 
indirectly, attempts to secure the passage, amendment, defeat, 
approval, or veto of any legislation, attempts to influence 
decisions made by the legislative council, and is required to 
register as a lobbyist. 

33-: 43. 11 Medi cal assistance program" means the program which pays the 
cost of health care provided to eligible recipients pursuant 
to North Dakota Century Code chapter 50-24.1. 

34-: 44. 11 Medi cal records costs 11 means costs associ a ted with the 
determination that medical record standards are met and with 
the maintenance of records for individuals who have been 
discharged from the facility. It does not include maintenance 
of medical records for in-house residents. 

45. 

35-: 46. 

"Movable equipment 11 means movable care and support services 
equipment generally used in a facility, including equipment 
identified as major movable equipment in the depreciation 
guidelines. 

"Other direct care costs 11 

allowable activities, social 
costs. 

means the cost category for 
services, laundry, and food 

11 Payroll taxes 11 means the employer•s share of Federal 
Insurance Contributions Act (FICA) taxes, governmentally 
required retirement contributions, and state and federal 
unemployment compensation taxes. 

11 Pending decision rate" means the amount, determined on a 
per day basis, by which a rate otherwise set under this 
chapter would increase if a A~FstA§ facility prevails on a 
request for reconsideration, on a request for an 
administrative appeal, or on a request for a judicial appeal 
taken from a decision on an administrative appeal; however, 
the amount may not cause any component of the rate to exceed 
rate limits established under this chapter. 
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38';' 49. 11 Private-pay resident 11 means a nursing facility resident on 
whose behalf the facility is not receiving medical assistance 
payments and whose payment rate is not established by any 
governmental entity with ratesetting authority, including 
veterans• administration or medicare. 

39';' 50. 11 Private room 11 means a room wl:!:tel:!-:ts equipped for use by only 
one resident. 

4(h 51. 11 Property costs 11 means the cost category for allowable real 
property costs and other costs which are passed through. 

4l';' 52. 11 Provider 11 means the organization or individual who has 
executed tl:!e a provider agreement with the department. 

42';' 53. 11 Rate year 11 means the calendar year from January first through 
December thirty-first. 

43';' 54. 11 Reasonable resident-related cost 11 means the cost that must be 
incurred by an efficiently and economically operated facility 
to provide services in conformity with applicable state and 
federal laws, regulations, and quality and safety standards. 
Reasonable resident-related cost takes into account that the 
provider seeks to minimize its costs and that its actual costs 
do not exceed what a prudent and cost-conscious buyer pays for 
a given item or services. 

44';' 55. 11 Related organization 11 means a close relative or person or an 
organization which a provider is, to a significant extent, 
associated with, affiliated with, able to control, or 
controlled by, and which furnishes services, facilities, or 
supplies to the provider. Control exists where an individual 
or an organization has the power, directly or indirectly, te 
significantly to influence or direct the policies of an 
organization or-provider. 

45';' 56. 11 Report year 11 means the fi sea 1 year from July first through 
June thirtieth of the year immediately preceding the rate 
year. 

46';' 57. 11 Resident 11 means a person who has been admitted to the 
facility, but not discharged. 

47';' 58. 11 Resident day 11 in a nursing facility means all days for which 
service is provided or for which payment is ordinarily sought, 
including hospital leave days and therapeutic leave days. The 
day of admission w:i-tt-ee-ee~Aiea';'--+l:!e and the day of death :ts 
a are resident aay days. The day of discharge is not a 
resident day. 11 Resident day 11 in a hospital means all 
inpatient days for which payment is ordinarily sought. 
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59. 11 Respite care 11 means short-term care provided to an individual 
when necessary to relieve family members or other persons 
caring for the individual at home. 

48~ 60. 11 Routine hair care 11 means hair hygiene which includes 
grooming, shampooing, cutting, and setting. 

49~ 61. 11 Si gnifi cant capacity i ncrease 11 means an increase of fifty 
percent or more in the number of licensed beds or an 1ncrease 
of twenty beds, whichever is greater; but does not mean s~e~ 
an increase by a facility which reduces the number of its 
licensed beds and thereafter relicenses those beds, and does 
not mean an increase in a nursing facility's licensed capacity 
resulting from converting beds formerly licensed as basic care 
beds. 

se~ 62. 11 Standardized resident day 11 means a resident day times the 
classification weight for the resident. 

Sh 63. 11 Therapeutic leave day 11 means any day that a resident is not 
in the facility eF-tA-a-~es~tta~, another nursing facility, an 
intermediate care facility for the mentally retarded, a basic 
care facility, or an acute care setting, or, if not in an 
institutional setting, is not receiving home and 
community-based waivered services. 

S2~ 64. 11 Top management personnel 11 means owners, board members, 
corporate officers, general, regional, and district managers, 
administrators, and any other person performing functions 
ordinarily performed by such personnel. 

65. 11 Working capital debt 11 means debt incurred to finance nursing 
facility operating costs, but does not include debt incurred 
to acquire or refinance a capital asset or to refund or 
refinance debt associated with acquiring a capital asset. 

History: Effective September 1, 1980; amended effective December 1, 
1983; June 1, 1985; September 1, 1987; January 1, 1990; January 1, 1992; 
November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92. Financial reporting requirements. 

1. Records. 

a. The facility shall maintain on the premises the required 
census records and financial information in a manner 
sufficient to provide for a proper audit or review. For 
any cost being claimed on the cost report, sufficient data 
must be available as of the audit date to fully support 
the report item. 

407 



b. Where several facilities are associated with a group and 
their accounting and reports are centrally prepared, added 
information must be submitted, for those items known to be 
lacking support at the reporting facility, with the cost 
report or must be provided to the local facility prior to 
the audit or review of the facility. Accounting or 
financial information regarding related organizations must 
be readily available to substantiate cost. Home office 
cost reporting and cost allocation must be in conformance 
with this chapter and HCFA-15 paragraphs 2150 and 2153. 

c. Each provider shall maintain, for a period of not less 
than five years following the date of submission of the 
cost report to the department, accurate financial and 
statistical records of the period covered by such cost 
report in sufficient detail to substantiate the cost data 
reported. Each provider shall make such records available 
upon reasonable demand to representatives of the 
department or to the secretary of health and human 
services or representatives of the secretary. 

d. Except for motor vehicles used exclusively for 
resident-related activities, the provider shall maintain a 
mileage log for all motor vehicles which identifies 
mileage and purpose of each trip. Vehicle mileage for 
nonresident-related activities must be documented. 

2. Accounting and reporting requirements. 

a. The accrual basis of accounting, in accordance with 
generally accepted accounting principles, must be used 
for cost reporting purposes. A facility may maintain its 
accounting records on a cash basis during the year, but 
adjustments must be made to reflect proper accrual 
accounting procedures at yearend and when subsequently 
reported. Ratesetting procedures wttt must prevail if 
conflicts occur between ratesetting procedures and 
generally accepted accounting principles. 

b. To properly facilitate auditing, the accounting system 
sRatt must be maintained in a manner that wttt--attew 
allows--cost accounts to be grouped by cost center and 
readily traceable to the cost report. 

c. tRe--~tRee--feF-aAA~at-Fe~eFttA§-ef-eests-feF-FatesetitA§ 
~~F~eses-sRatl-ee-~FeseFteee-ay-tRe--ee~aFtMeAt~---A--eest 
Fe~eFt--feF--iRe--Fe~eFt-yeaF;-sattsfytA§-att-ee~aFiMeAiat 
Fe~eFitA§-Fe~~tFe~Ats;-~~st-ae-fttee-wtiR-iRe--~aAa§eMeAt 
seFvtees-etvtsteA;-~FevteeF-a~eti-~Ati-eA-fe~s-~FeseFteee 
ey-iRe-ee~afi~eAi;-8A-8F--BefeFe--QeteeeF--ftFSi--ef--eaeR 
yeaF~---lRe--Fe~eFt--~~st--tAet~eet No later than October 
first of each year, each facility shall provide to the 
department: 
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(1) A cost report for the report year ended June 
thirtieth, on forms prescribed by the department. 

(2) A copy of an audited report of the facility 1 S 
financial records from an independent certified 
public accountant which must include an audited 
statement of the rates charged to private-pay 
residents. The examination must be conducted in 
accordance with generally accepted auditing 
standards. For provider organizations that operate 
more than one nursing facility, a consolidated audit 
report may be provided. The information must be 
reconciled to each facility 1 s cost report. 

~ A complete statement of fees and charges for 
private-pay residents for the report year. 

~2} 111 A statement of ownership for the facility, including 
the name, address, and proportion of ownership of 
each owner. 

(a) If a privately held or closely held corporation 
or partnership has an ownership interest in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the corporation or partnership who 
have an ownership interest of five percent or 
more, except that any owner whose compensation 
or portion of compensation is claimed in the 
facility 1 s cost report must be identified 
regardless of the proportion of ownership 
interest. 

(b) If a publicly held corporation has an ownership 
interest of fifteen percent or more in the 
facility, the facility shall report the name, 
address, and proportion of ownership of all 
owners of the publicly held corporation who have 
an ownership interest of ten percent or more. 

(5) Copies of leases, purchase agreements, appraisals, 
financing arrangements, and other documents related 
to the lease or purchase of the facility or a 
certification that the content of the document 
remains unchanged since the most recent statement 
given pursuant to this subsection. 

~3} 1§1 Supplemental information reconciling the costs on the 
financial statements with costs on the cost report. 

~4}--A--~FevtaeF-eF§aAtlatteA-wRteR-e~eFates-~eFe-tRaA-eAe 
A~FStA§-faetttty-~y--~Fevtae--a--eeAsettaatea--a~att 
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fe~eFt~---tAe--tAfeFffiatteA-ffi~st-ee-feeeAetlee-te-eaeA 
faetltty!s-eest-Fe~eft~ 

tS}--IAfeFffiatteA--Fe~~estee-ey-tAe-ee~aFtffieAt;-~~Fs~aAt-te 
s~88tvtsteA-8-ef-s~eseetteA-l-ef-NeftA-9aketa-beAt~fY 
beee---seetteA---59-24~4-23;--ffi~st--ee--f~FAtsAee--ey 
ftAaAetal--stateffieAts;--tegetAeF--wttA---s~~~leffieAtal 
tAfeFffiatteA--wAteA--FeeeAetles-eests-eA-tAe-ftAaAetal 
stateffieAt-wttA-eests-eA-tAe-eest-Fe~eFt~ 

t6}--tAe-a~ette8-Fe~eFt-~Fevteee-~~Fs~aAt-te-s~88tvtsteA-a 
ef-s~eseetteA-l-ef-NeFtA-9aketa-beAt~Fy-be8e--seetteA 
59-24~4-23-ffi~st-ee-feF-tAe-faet+tty!s-ftseal-yeaF~ 

(7) The following information upon request by the 
department: 

(a) Access to certified public accountant's audit 
workpapers that support the audited financial 
statements. 

(b) Copies of leases, purchase agreements, and other 
documents related to the acquisition of 
equipment, goods, and services claimed as 
allowable costs. 

(c) Separate audited financial statements for any 
organization, excluding individual nursing 
facilities of a chain organization owned in 
whole or in part by an individual or entity that 
has an ownership interest in the facility, 
together with supplemental information that 
reconciles costs on the financial statements to 
costs for the report year. 

(d) Separate audited financial statements for every 
organization with which the facility conducts 
business and is owned in whole or in part by an 
individual or entity that has an ownership 
interest in the facility, together with 
supplemental information that reconciles costs 
on the financial statements to costs for the 
report year. 

d. In the event a facility fails to file the required cost 
report on or before the due date, the department may 
reduce the current payment rate to eighty percent of the 
rate in effect on October first. Reinstatement of the 
rate wtll must occur on the first of the month beginning 
after receipt of the required information, but is not 
retroactive. 
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e. The facility shall make all adjustments, allocations, and 
projections necessary to arrive at allowable costs. The 
department may reject any cost report when the information 
filed is incomplete or inaccurate. If a cost report is 
rejected, the department may reduce the current payment 
rate to eighty percent of its most recently established 
rate until the information is completely and accurately 
filed. 

f. Costs reported must include total costs and be adjusted to 
allowable costs. Adjustments required by the provider 
audit unit, to attain allowable cost, though not meeting 
the medicaid state agency or the state medicaid 
investigative group criteria of fraud or abuse on their 
initial identification, ee~+a may, if repeated on future 
cost filings, be considered as possible fraud or abuse. 
The provider audit unit w~++ may forward all such items 
identified to the appropriate medicaid investigative 
group. 

g. The department may grant an extension of the reporting 
deadline to a facility for good cause. 

3. The department w~++ may perform an audit of the latest 
available report year of each facility at least once every six 
years and retain for at least three years all audit-related 
documents, including cost reports, working papers, and 
internal reports on rate calculations used and generated by 
audit staff in performance of audits and in the establishment 
of rates. Audits w~++ must meet generally accepted 
governmental auditing standards-.--

4. Penalties for false reports. 

a. A false report is one where a facility knowingly supplies 
inaccurate or false information in a required report that 
results in an overpayment. If a false report is received, 
the department may: 

(1) Immediately adjust the facility 1 s payment rate to 
recover the entire overpayment within the rate year; 

(2) Terminate the department 1 S agreement with the 
provider; 

(3) Prosecute under applicable state or federal law; or 

(4) Use any combination of the foregoing actions. 

b. The department may determine a report is a false report if 
a facility claims previously adjusted costs as allowable 
costs. Previously adjusted costs being appealed must be 
identified as nonallowable costs. The provider may 
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indicate that the costs are under appeal and not claimed 
under protest to ~Peteet perfect a claim sRe~ta if the 
appeal ee is successful. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 22, 1993; January 1, 
1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.1. General cost principles. 

1. For ratesetting purposes, a cost must: 

a. Be ordinary, necessary, and related to resident care; 

b. Be what a prudent and cost-conscious business person would 
pay for the specific good or service in the open market in 
an arm 1 s-length transaction; and 

c. Be for goods or services actually provided in the 
facility. 

2. The cost effects of transactions which circumvent this chapter 
are not allowable under the principle that the substance of 
the transaction prevails over form. 

3. Costs incurred due to management inefficiency, unnecessary 
care, unnecessary facilities, agreements not to compete, or 
activities not commonly accepted in the nursing facility 
industry are not allowable. 

4. Reasonable resident-related costs wttt must be determined in 
accordance with the ratesetting procedures--of this chapter, 
instructions issued by the department, and health care 
financing administration manual 15 (HCFA-15). If conflicts 
occur between this chapter, the ratesetting manual, or 
instructions issued by the department and HCFA-15, this 
chapter, the ratesetting manual, or instructions issued by the 
department Wttt must prevail. 

History: Effective January 1, 1990; amended effective November 22, 
1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.2. Direct care costs. Direct care costs include only 
those costs identified in this section. 

1. Therapies+~ 
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a. Salary and employment benefits for speech, occupational, 
and physical therapists, or for personnel, who are not 
reported in subsection 2, performing therapy under the 
direction of a licensed therapist. 

b. The cost of noncapitalized therapy equipment or supplies 
used to directly provide therapy;--Aet--~AE~~a~Ag--eff~ee 
s~~~~~es. 

c. Training required to maintain licensure, certification, or 
professional standards, and the related travel costs. 

2. Nursingt. 

a. Salary and employment benefits for the director of 
nursing, nursing supervisors, inservice trainers for 
nursing staff, registered nurses, licensed practical 
nurses, quality assurance personnel, nurse aides, 
orderlies, and ward clerks. 

b. Routine nursing care supplies including items furnished 
routinely and relatively uniformly to all residents; items 
stocked at nursing stations or on the floor in gross 
supply and distributed or used individually in small 
quantities; and Pe~sae~e items used by individual 
residents wR~ER that are reusable, vary by the needs of an 
individual, and are expected to be available in the 
facility exee~t--feF--~teF~lea;--Reavy-a~ty;--s~ee~a~~lea 
wRee~ERa~Fs--~~PeRasea-at-a-eest-~A-exeess-ef-eAe-tRe~saAa 
ae~~aFS;-aAa-wRee~ERa~FS--etReF--tRaA--tRe--ty~e--AeFffia~~y 
~Fev~aea-ey-tRe-fae~~~ty. 

c. Training required to maintain li~ensure, certification, or 
professional standards requirements, and the related 
travel costs. 

d. Routine hair care. 

e. The cost of noncapitalized wheelchairs. 

History: Effective January 1, 1990; amended effective January 1, 1992; 
November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-82.3. Other direct care costs. Other direct care costs 
include only those costs identified in this section. 

1. The cost of consumable food products. 

2. Dietary supplements, including supplements used for tube 
feedings such as elemental high nitrogen diet. 
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3. Laundry costs: 

a. Salary and employment benefits for a director of laundry, 
laundry aides, seamstresses, and other people who gather, 
transport, sort, and clean linen and clothing. 

b. The cost of laundry supplies s~eA-as including detergents, 
softeners, and linens;-a~t-Ret-4Ae+~a4Rg-eff4ee--s~~~+4es. 

c. Contracted services for laundry. 

4. Social service costs: Salary and employment benefits or 
consultant fees for social workers or social worker designees. 

5. Activities costs: 

a. Salary and employment benefits for an activities director 
and activities aides. 

b. The cost of leisure and recreational activities and 
supplies including games, ceramics, pets, out-of-house 
activities, and noncapitalized exercise equipment;-a~t-Ret 
4Re+~a4Rg-eff4ee-s~~~+4es. 

History: Effective January 1, 1990; amended effective January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-92.4. Indirect care costs. Indirect care costs include 
all costs specifically identified in this section. Indirect care costs 
must be included in total, without direct or indirect allocation to 
other cost categories unless specifically provided for elsewhere. 

1. Administration+. Direct costs for administering the overall 
activities of the facility include;-a~t-aFe-Ret-f4ffi4tea-te: 

a. Salary and employment benefits for administrators, except 
tAat in a facility of sixty or fewer beds, part of an 
administrator•s salary may be allocated to other cost 
categories provided adequate records identifying the hours 
and services provided are maintained by the facility. 

b. Salary and employment benefits for assistant 
administrators, top management personnel, accounting 
personnel, clerical personnel, secretaries and 
receptionists, data processing personnel, purchasing, 
receiving, and store personnel, medical director, security 
personnel, and of all personnel not designated in other 
cost categories. 

c. Board of directors• fees and related travel expenses. 
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d. Security personnel or services. 

e. Supplies except as specifically provided for in the direct 
care, other direct care, and other cost centers of the 
indirect care cost category. 

f. Insurance, except insurance included as a fringe benefit 
and insurance included as part of related party lease 
costs. 

g. Telephone and telegraph. 

h. Postage and freight. 

i. Membership dues and subscriptions. 

j. Professional fees for services such as legal, accounting, 
and data processing. 

k. Central or home office costs including property costs 
except as provided for in section 75-02-06-06.1. 

1. Advertising and personnel recruitment costs. 

m. Management consultants and fees. 

n. Bad debts and collection fees as provided for i n section 
75-02-06-10. 

o. Business meetings, conventions, association meetings, and 
seminars. 

p. Travel, except as necessary for training programs for 
personnel required to maintain licensure, certification, 
or professional standards requirements. 

q. Training, except for training for personnel required to 
maintain licensure, certification, or profess ional 
standards requirements. 

r. Business office functions. 

s. Computer software costs, except costs that must be 
capitalized, and computer maintenance contracts. 

t. Working capital interest. 

u. Any costs w~te~ that cannot be specifically classified to 
other cost categories. 

2. Chaplain~~ 
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a. Salary and employment benefits for all personnel assigned 
to meet the spiritual needs of the residents. 

b. Supplies and other expenses related to meeting the 
spiritual needs of the residents. 

3. Pharmacy+~ Compensation for pharmacy consultants. 

4. Plant operations+. 

a. Salary and employment benefits for a director of plant 
operations, engineers, carpenters, electricians, plumbers, 
caretakers, vehicle drivers, and all other personnel 
performing tasks related to maintenance or general plant 
operations. 

b. The cost of heating and cooling, electricity, water, sewer 
and garbage, and cable television. 

c. Repairs and maintenance contracts and purchased services. 

d. Supplies necessary for repairs and maintenance of the 
facility, including hardware, building materials and 
tools, other maintenance-related supplies, and 
noncapitalized equipment not included elsewhere. 

e. Motor vehicle operating and resident transportation 
expenses. 

5. Housekeeping+~ 

a. Salary and employment benefits for a director of 
housekeeping, housekeepers, and other cleaning personnel. 

b. Cost of cleaning supplies s~eR-as including soaps, waxes, 
polishes, household paper products such as hand towels and 
toilet paper, and noncapitalized cleaning equipment. 

c. Contracted services for housekeeping. 

6. Dietary+. 

a. Salary and employment benefits for a director of dietary, 
nutritionists, dieticians, cooks, and kitchen personnel 
involved in the preparation and delivery of food. 

b. The cost of dietary supplies and utensils including 
dietary paper products, silverware, and noncapitalized 
kitchen and dining equipment. 
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7. Medical recordst~ Salary and employment benefits for ~ee~ea~ 
FeeeFesl personnel performing medical records maintenance. 

History: Effective January 1, 1990; amended effective November 1, 1992; 
November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-82.5. Property costs. Property-related costs and other 
passthrough costs include only those costs identified in this section: 

1. Depreciation. 

2. Interest expense on capital aAe-weFk~Ag-eap~ta~ debt. 

3. Property taxes including special assessments as provided for 
in section 75-02-06-09. 

4. Lease and rental costs. 

5. Startup costs. 

6. Reasonable legal and related expenses: 

a. Incurred or as a result of a successful challenge to a 
decision by a governmental agency, made on or after 
January 1, 1990, regarding a rate year beginning on or 
after January 1, 1990; 

b. Related to legal services furnished on or after January 1, 
1990; and 

c. In the case of a partially successful challenge, not in 
excess of an amount determined by developing a ratio of 
total amounts claimed successfully to total amounts 
claimed in the partially successful challenge and applying 
that ratio to the total legal expenses paid. 

History: Effective January 1, 1990; amended effective November 22, 
1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-82.6. Cost allocations. 

1. Direct costing of allowable costs w~~~ must be used whenever 
possible. For fae~~~t~es-wR~ER a facility-that cannot direct 
cost, the following allocation methods aFe-te must be used: 

a. FeF--A~Fs~Ag-fae~~~t~es-tRat-aFe If a facility is combined 
with a hospital or Rave has more than one license 
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(including basic care), the following allocation methods 
must be used: 

(1) Nursing salaries wAtER that cannot be reported based 
on actual costs aPe-te must be allocated using time 
studies. Time studies must be conducted at least 
semiannually for a two-week period or quarterly for a 
one-week period. tAe--ttme-st~ay Time studies must 
represent a typical period of time when employees are 
performing normal work activities in each of their 
assigned areas of responsibilities. Allocation 
percentages based on the time studies aPe-te must be 
used starting with the next pay period following 
completion of the time st~ay studies or averaged for 
the report .year. The methodology used by the 
facility may not be changed without approval by the 
department. If time studies are not completed, 
nursing salaries wttt must be allocated based on 
revenues for resident services. 

(2) Salaries for a director of nursing or nursing 
supervisors wAtER that cannot be reported based on 
actual costs or time studies must be allocated based 
on nursing salaries or full-time equivalents tr+Est 
of nursing staff. 

(3) Salaries for cost center supervisors must be 
allocated based on cost center salaries or. full-time 
equivalents tr+Est of supervised staff. 

(4) Staff development or inservice trainer salaries must 
be allocated to nursing and therapies based on the 
ratio of nursing and therapy salaries to total 
salaries, to non-long-term care based on the ratio of 
non-long term care salaries to total salaries, and to 
administration based on the ratio of total salaries 
less nursing salaries, therapy salaries, and non-long 
term care salaries to total salaries. 

(5) Other nursing costs must be allocated based on 
resident days. 

(6) Therapy costs, other than therapy salaries and 
purchased services, must be allocated based on the 
ratio of therapy salaries and purchased services in 
the nursing facility to total therapy salaries and 
purchased services. 

(7) Dietary and food costs must be allocated based on 
number of meals served or in-house resident days. 

(8) Laundry costs must be allocated on the basis of 
pounds of laundry. 
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(9) Activity costs must be allocated based on in-house 
resident days. 

(10) Social service costs must be allocated based on 
resident days. 

(11) Housekeeping costs must be allocated based on 
weighted square footage. 

(12) Plant operation costs must be allocated based on 
weighted square footage. 

(13) Medical records costs must be allocated based on the 
number of admissions or discharges and deaths. 

(14) Pharmacy costs · for consultants must be allocated 
based on in-house resident days. 

(15) Administration costs must be allocated on 
of the percentage of total adjusted cost, 
property, administration, and chaplain, 
facility. 

the basis 
excluding 
in each 

(16) Property costs must be allocated first to a cost 
center based on square footage. The property costs 
allocated to a given cost center wttt-iReA must be 
allocated using the methodologies set forth in--fhis 
section for that particular cost center. 

(17) Chaplain costs must be allocated based on the 
percentage of total adjusted costs, excluding 
property, administration, and chaplain. 

(18) Employment benefits must be allocated based on the 
ratio of salaries to total salaries. 

b. If any of the allocation methods in subdivision a cannot 
be used by a facility, a waiver request may be submitted 
to the medical services division. The request must 
include an adequate explanation as to why the referenced 
allocation method cannot be used by the facility. The 
facility ~~st shall also provide a rationale for the 
proposed allocation method. Based on the information 
provided, the department wttt shall determine the 
allocation method tRat-wttt-8e used to report costs. 

c. Malpractice, professional liability insurance, therapy 
salaries, and purchased therapy services must be direct 
casted. 

d. The costs of operating a phanmacy must be included as 
non-long-term care costs. 
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e. For purposes of this subsection, "weighted square footage" 
means the allocation of the facility's total square 
footage, excluding common areas, identified first to a 
cost category and then allocated based on the allocation 
method described in this subsection for that cost 
category. 

2. FeF--A~FStA§--faet+tttes--tRat If a facility cannot directly 
identify salaries and employment benefits to a cost category, 
the following cost allocat ion methods must be used: 

a. Salaries, excluding staff development and inservice 
trainer salaries, must be allocated using time studies. 
Time studies must be conducted semiannually for a two-week 
period or quarterly for a one-week period. +Re-ttme-st~ey 
Time studies must represent a typical period of time when 
employees are performing normal work activities in each of 
their assigned areas of responsibilities. Allocation 
percentages based on the time studies aFe-te must be used 
starting with the next pay period following completion of 
time study or averaged for the reporting year. The 
methodology used by the facility may not be changed 
without approval by the department. If time studies are 
not completed, salaries and employment benefits wt++ must 
be allocated entirely to the indirect care costs, if any 
of the employee's job duties are included in this cost 
category. Otherwise, salaries and employment benefits 
wttt must be other direct care costs. 

b. Staff development and inservice trainer salaries must be 
allocated to nursing and therapies based on the ratio of 
nursing and therapy salaries to total salaries and to 
administration based on the ratio of total salaries less 
nursing and therapy salaries to total salaries. 

c. Emp l oyment benefits must be allocated based on the ratio 
of salaries in the cost category to total salaries. 

3. N~FStA§--faetttttes--wRteR-e~eFate A facility that operates or 
aFe is associated with nonresident-related activities, t~e~; 
such--as apartment complexes, shall allocate all costs, except 
administration costs, in the manner required by subsection 1, 
and shall allocate administration costs as follows: 

a. If total costs of all nonresident-related activities~ 
exclusive of property, administration, and chaplain costs, 
exceed five percent of total A~FStA§ facility east costs, 
exclusive of property, administration, and chaplain costs, 
administration costs must be allocated on the basis of the 
percentage of total cost, excluding property, 
administration, and chaplain costs. 
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b. If total costs of all nonresident-related activities~ 
exclusive of property, administration, and chaplain costs, 
are less than five percent of total A~~s~A§ facility 
costs, exclusive of property, administration, and chaplain 
costs, administration costs must be allocated to each s~eR 
activity based on the percent gross revenues for the 
activity is of total gross revenuest-~~ev~aea;-Reweve~. 
except that the allocation w~~~ may not be based on a 
percentage exceeding two percent for each activity. 

c. If the provider can document, to the satisfaction of the 
department, that none of the A~~s~A§ facility resources or 
services are used in connection with the 
nonresident-related activities, no allocation need be 
made. 

d. The provisions of this subsection do not apply to the 
activities of hospital and basic care facilities 
associated with a A~~s~A§ facility. 

4. All costs associated with a vehicle not exclusively used by a 
facility must be allocated between resident-related and 
nonresident-related activities based on usage logs. 

History: Effective January 1, 1990; amended effective January 1, 1992; 
November 1, 1992; November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-83. Depreciation. 

1. Ratesetting principles require that payment for services 
SRe~~a--~Ae~~ae includes depreciation on all ae~~ee~ae~e 
capital assets used to provide necessary services. This 
includes assets that may have been fully or partially 
depreciated on the books of the provider, but are in use at 
the time the provider enters the program. The useful lives of 
such assets are considered not to have ended and depreciation 
calculated on the revised extended useful life is allowable. 
Likewise, a depreciation allowance is permitted on assets used 
in a normal standby or emergency capacity. If any depreciated 
personal property asset is sold or disposed of for an amount 
different than its undepreciated value, the difference 
represents an incorrect allocation of the cost of the asset to 
the facility and must be included as a gain or loss on the 
cost report. 

2. Depreciation methods. 

a. The straight-line method of depreciation must be used. 
All accelerated methods of depreciation, including 
depreciation options made available for income tax 
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purposes, aFe-~Aaeee~tas~e such as those offered under the 
asset depreciation range system, may not be used. The 
method and procedure for computing depreciation must be 
applied on a basis consistent from year to year and 
detailed schedules of individual assets sAa~~ must be 
maintained. If the books of account reflect depreciation 
different than that submitted on the cost report, a 
reconciliation must be prepared by the facility. 

b. PFevteeFs--sAa~~-~Fejeet-a-~sef~~-~tfe-at-~east-as-~eA§-as 
tAe-~sef~~--~tfe--§~t8e~tAes--~~s~tsAe8--sy--tAe--A~eFteaA 
Aes~tta~--asseetatteA~---tAe--~FevteeF-~ay-eAeese-te-~se-a 
ee~~estte-~sef~~-~tfe-ef-teA-yeaFs-feF-a~~--e~~t~~At--aA8 
fe~F--yeaFs--feF--veAte~es~---WttA-tAe-exee~tteA-ef-assets 
~~FeAasee-~FteF--te--d~~y-± 1 --±989 1 --a~~--assets--~~st--se 
8e~Feetate8---~stA§---tAe---sa~e--~tAe8e~e§y~---9Aee--tAe 
ee~~estte-~sef~~-~tfe-~etAe8e~e§y-ts-eAeseA;-tAe--~Fevt8eF 
~ay--Aet-eAaA§e-te-~stA§-tAe-A~FteaA-Aes~tta~-asseetatteA 
§~t8e~tAes-wttAe~t-tAe-a~~Feva~-ef-tAe-8e~aFt~At~ Except 
as provided in subdivision c, a provider shall apply the 
same methodology for determining the useful lives of all 
assets purchased after June 30, 1995. If a composite 
useful life methodology is chosen, the provider may not 
thereafter use the depreciation guidelines without the 
department ' s written approval. The provider shall use, at 
a m1n1mum, the depreciation guidelines to determine the 
useful life of buildings and land improvements. The 
provider may use: 

(1) A composite useful life of ten years for all 
equipment except automobiles and five years for 
automobiles; or 

(2) The useful lives for all equipment identified in the 
depreciation guidelines and a useful life of ten 
years for all equipment not identified in the 
depreciation guidelines. 

c. A provider acquiring assets as an ongoing operation shall 
use as a basis for determining depreciation: 

(1) The estimated remaining life, as determined by a 
qualified appraiser, for land improvements, 
buildings, and fixed equipment; and 

(2) A composite remaining useful life for movable 
equipment, determined from the seller's records. 

3. Acquisitions. 

a. If a depreciable asset eF-s~eeta~-assessmeAt has, at the 
time of its acquisition, a historical cost of at least one 
thousand dollars, its cost must be capitalized and 
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depreciated over the estimated useful life of the asset. 
Cost incurred during the construction of an asset, such as 
architectural, consulting and legal fees, and interest, 
ete~;--sRe~+a must be capitalized as a part of the cost of 
the asset. 

b. All repair or maintenance costs in excess of five thousand 
dollars per project on equipment or buildings must be 
capitalized and depreciated over the remaining useful l ife 
of the equipment or building repaired or maintained, or 
one-half of the original estimated useful life, whichever 
is greater. 

4. Proper records wttt must provide accountability for the fixed 
assets and a+se provide adequate means by which depreciation 
can be computed and established as an allowable 
resident-related cost. Tagging of major equipment i tems i s 
not mandatory, but alternate records must exist to sat i sfy 
audit verification of the existence and location of the 
assets. 

5. ~eF---~~F~eses---ef--tRts--eRa~teF;--SeAatea Donated assets~ 
excluding assets acquired as an ongoing operation, may be 
recorded and depreciated based on their fair market value. In 
the case where the provider's records do not contain the fair 
market value of the donated asset, as of the date of the 
donation, an appraisal ~~st may be made. The appraisal wt++ 
must be made by a recognized appraisal expert and wt++ may be 
accepted for depreciation purposes. The useful life of a 
donated asset must be determined in accordance with 
subsection 2. The facility may elect to forego depreciation 
on a donated assets asset thereby negating the need for a fair 
market value determination. 

6. P~FeRase---ef---a--faet+~ty--aAS--tts--ae~Feetas+e Basis for 
depreciation of assets acquired as an ongoing operation. 

a~ Determination of the cost basis of a facility and its 
depreciable assets of an ongoing operation depends on 
whether or not the transaction is a bona fide sale. 
Should the issue arise, the purchaser has the burden of 
proving that the transaction was a bona fide sa l e. 
Purchases where the buyer and seller are re lated 
organizations are not bona fide. tRe-eest-easts-ef-a 
faet+tty-aAS-~ts-ae~Feetas+e-assets-ae~~tFea-as-aA-eA§e~A§ 
e~eFatteA-ts-+t~~tea-te-tRe-+ewest-ef-tRe-fe++ew~A§t 

~±t--S~FFeAt--Fe~Fea~etteA-eest-ef-tRe-assets;-ae~Feetatea 
eA-a-stFa~§Rt-ttAe-easts-eveF-~ts-~sef~+-+tfe-te--tRe 
tt~-ef-tRe-sa+et 
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a. The cost basis of a facility and its depreciable assets 
acquired in a bona fide sale after July 1, 1985, is 
limited to the lowest of: 

~2~ ill PF~ee Purchase price paid by the purchaser ~aet~a~ 
east~; 

~3~ 1£1 Fair market value ef--tRe-fae~~~ty-eF-asset at the 
time of the sale; 

~4~--fA--a--sa~e--Aet--eeAa-ftee;-tRe-se~~eF!s-eest-eas~s; 
~ess-aee~~~~atee-eepFee~at~eAt-eF 

~5~--W~tA-Fespeet-te-sa~es-~aee-eA-eF-afteF-d~~y-±8;-±984; 
tRe---se~~eF!s---eest----easts----~ess----aee~~~~atee 
eepFee~at~eA;-p~~S-Feeapt~Fee-eepFee~at~eA~ 

~6~--fA-tRe-ease-ef-assets-pFev~e~s~y-ewAee-ey-a-Resptta~; 
eF-fae~~~ty;-aAe-feF-wR~eR-s~eR-Resp~ta~-eF--fae~~~ty 
Ras---Feee~vee--pa~eAt;--feF--seFv~ees--pFev~eee--te 
Fee~p~eAts-ef-eeAef~ts-~AeeF-t~t~e--XVfff--~~ee~eaFe~ 
eF--XfX--~~ea~ea~a~--ef-tRe-See~a~-See~F~ty-Aet;-at-a 
Fate-wR~eA-Fef~eets-aepFee~at~eA--expeAse--eeAeeFA~A§ 
tRese--assets;-tRe-a~~ewae~e-ae~~~s~t~eA-eest-ef-s~eR 
assets-te-tRe-f~Fst-ewAeF-eA-eF-afteF-d~~y-±8;--±984~ 

(3) The seller's cost basis, increased by one-half of the 
increase in the consumer price index for . all urban 
consumers, United States city average, all items, 
from the date of acquisition by the seller to the 
date of acquisition by the buyer, less accumulated 
depreciation recognized for cost reporting purposes, 
plus recaptured depreciation; or 

(4) The seller's cost basis, increased by one-half of the 
increase in the Dodge construction index from the 
date of acquisition by the seller to the date of 
acquisition by the buyer, less accumulated 
depreciation recognized for cost reporting purposes, 
plus recaptured depreciation; 

b. In a sale not bona fide, the cost basis of an acquired 
facility and its depreciable assets is the seller's cost 
basis, less accumulated depreciation recognized for cost 
reporting purposes. 

c. The cost basis of a facility and its depreciable assets 
acquired by donation or for a nominal amount is the cost 
basis of the seller or donor, less accumulated 
depreciation recognized for cost reporting purposes. 

7. The seller shall a~ways use the sale price in computing the 
gain or loss on the disposition of assets. 
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e~ 8. A~~Fatsat--§~taettRes~ To properly provide for costs or 
valuations of ftxea capital assets, an appraisal wttt--ee is 
required if the providert 

{1}--~as has no historical cost records or has incomplete 
records of ae~Feetaele-ftxea capital assetst-eF~ 

{2}--PFteF--te-d~ty-18;-1984;-~~FeRases-a-faetttty-wttRe~t 
aeSt§RatteR-ef-~~FeRase-~Ftee-feF-tRe--etasstfteatteR 
ef--assets--ae~~tFea~---PFteF--te-RavtR§-aR-a~~Fatsat 
~aae;-tRe-~FevtaeF-~~st--tRfeF~--tRe--state--tRat--tt 
tRteAas-te-Rave-tRe-a~~Fatsal-~aae~--At-tRts-tt~e-tRe 
~FevtaeF-sRatt-atse-set-feFtR--tRe--FeaseRs--feF--tRe 
a~~Fatsal--aRa--wttt-~ake-avattaele-te-tRe-ae~aFt~eAt 
tRe-a§FeeMeRt-e~tweeA-tRe-~FevtaeF-aRa-tRe-a~~FatseF~ 
tRe--a~~Fatsat-a§FeeMeAt-sRe~ta-eeRtatA-tRe-a~~Fatsat 
aate;-tRe-estt~atea-aate-ef-ee~~tetteR;-tRe-see~e--ef 
tRe--a~~Fatsat;--aAa-tRe-stateMeAt-tRat-tRe-a~~Fatsat 
wttt-eeAfe~-te-tRe-e~FFeAt--ffieateaFe--Fe§~tatteA--eR 
~FtRet~tes-ef-Fet~e~FseffieRt-feF-~FevtaeF-eest~ 

{3t--tt~ttatteA~---WttR--Fes~eet--te--~~FeRases--eee~FFtR§ 
eefeFe-d~ty-18;-1984;-tRe-ae~aFtffieRt--Wttt--Feee§Rtle 
a~~Fatsea--vat~e--Aet--te--exeeea--eest-easts-feF-tax 
~~F~eses~--tR--att--eases--ef--~ajeF--eRaR§e;--~Fe~eF 
a~tReFtty-feF-ex~eRatt~Fe-sRatl-ee-eetatAea~ 

7~--FeF--Fate--yeaFs--ee§tRRtR§--eA--eF-afteF-daA~aFy-1;-1999;-tRe 
ae~aFtMeRt--Wttt--Feee§Rtle--feF--ae~FeetatteR--~~F~eses---tRe 
atffeFeAee--ef--tRe--aet~at--~~FERase--~Ftee--ef--e~ttStR§-aAa 
e~~t~ffieRt-feF--ReAFetatea--~aFty--~~FeRases--ftRattlea--eefeFe 
d~ty-1;--1987;--aAa--tRe-eest-easts-estaeltsRea-at-tRe-tt~e-ef 
~~FeRase~--+Re-ae~aFtMeAt-wttt-eeAttA~e-te-~se-tRe-~sef~t-ttfe 
aAa--tRe-eest-easts-estaettsRea-at-tRe-ttMe-tRe-~~FeRases-weFe 
~aae-tA-aete~tRtR§-tRe-easts-ef-ae~FeetatteA-feF--a--faetttty 
~~FERasea--as--aA--eA§etR§-e~eFatteA-eA-eF-afteF-d~ty-1;-1987~ 
Ne-aaj~st~eAts-wttt-ee-allewea-feF-aAy-ae~Feetaete-eests--tRat 
exeeeaea--tRe--easts--tR--effeet--feF--Fate--~eFteas--~Ft8F-te 
daA~aFy-1;-1999~ 

9. An adjustment may not be allowed for any depreciable cost that 
exceeded the basis in effect for rate periods prior to 
January 1, 1996. 

8~ 10. Recapture of depreciation. 

a. At any time tRat the e~eFateFs owners of a facility sell 
an asset in a bona fide sale, or otherwise remove tRat an 
asset from service in or to the facility, except as 
provided for in subdivisions c and d, any depreciation 
costs asseFtea--afteF paid by the medical assistance 
program after June 1, 1984, with respect to that asset, 
are subject to recapture to the extent that the sale or 
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disposal price exceeds the undepreciated value. If tAe 
ee~aFtffieAt--eeteFffitAeS-tAat-a-sale-eF-ets~esal-was-ffiaee-te 
a-Felatee-~aFty;-eF-tf a facility terminates participation 
as a provider of services in the ffieeteate medical 
assistance program, except as provided in subdivisions c 
and d, any depreciation costs asseFtee paid by the medical 
assistance program after June 1, 1984, with respect to 
that asset or facility, are subject to recapture to the 
extent tAat the fair market value of the asset or facility 
exceeds the depreciated value. 

b. The seller and the purchaser may, by agreement, determine 
wAteR who shall pay the recaptured depreciation. If the 
depreciation recapture amount is not paid in full to the 
department within thirty days after tAe-eate-ef--tAe--sale 
notification by the department of the amount due, the 
department wtll shall offset the amount of depreciation to 
be recaptured against any amounts owed, or to be owed, by 
the department to the seller and buyer. The department 
wtll shall first exercise the offset against the seller, 
and sh~nly exercise the offset against the buyer to 
the extent tAat the seller has failed to repay the amount 
of the recaptured depreciation, plus interest. If the 
depreciation recapture amount is not paid in full to the 
department within thirty days of tAe--eate--ef--tAe--sale 
notification by the department of the amount due, interest 
on the depreciation recapture amount from the date of sale 
is due to the department in addition to the depreciation 
recapture amount. The interest accrues at the rate at 
which interest accrues against the state ef-NeFtA-9aketa, 
under the Cash Management Improvement Act of 1990, [Pub. 
L. 101-453; 31 U.S.C. 6501 et seq.] for refunds of federal 
medicaid funds received by the state, but not repaid to 
the federal agency, or six percent per annum, whichever is 
greater. Depreciation recapture amounts and interest 
payments made thereon to the department and the cost of 
borrowing for the purpose of repaying recaptured 
depreciation and interest on recaptured depreciation are 
not costs wAteA-aFe related to resident care. 

c. If a facility has been owned twenty years or longer at the 
time a sa l e, removal from service, or termination of 
participation occurs, there may be no recapture of 
depreciation. 

d. If a facility has been owned more than ten years, but 
fewer than twenty years at the t ime a sale, removal from 
service, or termination of participation in the medical 
assistance program occurs, the depreciation recapture 
amount determined in subdivision a must be decreased by a 
percentage equal to ten times the number of full years the 
facility was owned after the tenth year. 
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11. A per bed cost limitation based on single and double occupancy 
must be used to determine the total allowable cost basis of 
buildings and fixed equipment for a facility with 
construction, renovation, or remodeling. 

a. The per bed limitation basis for double occupancy must be 
calculated averaging the cost basis reported on the 
June 30, 1994, cost report, as adjusted by the Dodge 
construction index, to June 30, 1995, for nonstate-owned 
facilities with construction of new occupancy space 
completed on or after January 1, 1990, and before July 1, 
1994. 

b. The per bed limitation basis for single occupancy must be 
calculated using the limitation determined in 
subdivision a, multiplied by 1.34. 

c. The double and single occupancy per bed limitation must be 
adjusted annually on July first, using the Dodge 
construction index. 

d. The per bed limitation in effect at the time a 
construction, renovation, or remodeling project is put in 
service must be multiplied times the number of beds in 
double and single occupancy rooms to establish the maximum 
allowable cost basis of buildings and fixed equipment. 

e. The cost basis of a facility's . buildings and fixed 
equipment must be limited to the lower of the recorded 
cost of total facility buildings and fixed equipment or 
the per bed limitation. 

f. The per bed limitation is not applicable to projects 
started or approved by the state health council before 
July 1, 1994. 

H;story: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; January 1, 
1992; November 22, 1993; January 1, 1996. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-84. Interest expense. 

1. To be allowable, interest expense must set meet all of the 
following criteria. 

a. s~~~eFtea Interest expense must be supported by evidence 
of an agreement that funds were borrowed and that payment 
of interest and repayment of the funds are requiredt~ 
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b. faeAttftaele Interest expense must be identifiable in the 
~Fevtaep!s facility's accounting recordst~ 

c. Relates Interest expense must be related to the reporting 
period in which the costs are incurredt~ 

d. NeeessaFy Interest expense must be necessary and proper 
for the operation, maintenance, or acquisition of the 
facilityt~ 

e. ~AFelatea Interest expense must not relate to funds 
borrowed to ~~FeRase finance costs of assets in excess of 
the depreciable cost basis established at the time of 
purchase aAa, construction, or renovation, as recognized 
under the provisions of section _ 75-02-06-03t-aAa~ 

f. WReA-Fe~FeseAtattve-ef-BeFFewtAg-feF-tRe-~~F~ese-ef-~aktA§ 
ea~ttal-e*~eAatt~Fes-feF-assets-tRat--weFe--ewAea--ey--aAy 
etReF--Res~tta+--eF--faet+tty--eA--eF-afteF-d~ty-±8;-±984; 
tt~ttea--te--tRat--a~e~At--ef--tAteFest--eest--wRteR--s~eR 
Res~tta+--eF--faet+tty--~ay--Rave--Fe~eFtea;--feF-ffieateata 
FatesetttA§-~~F~eses;--Raa--tRe--asset--~AaeFgeAe--AettReF 
FeftAaAetA§-AeF-a-eRaAge-ef-ewAeFSRt~~ If associated with 
borrowing for the purpose of acquiring assets as an 
ongoing operation in a bona fide sale, interest expense 
must be limited to the amount of interest associated with 
borrowing, occurring at the time of the sale, that does 
not exceed ninety percent of the cost basis, as determined 
in section 75-02-06-03. 

g. In a sale not bona fide, interest expense may not exceed 
the amount that would have been allowable had the sale not 
occurred. 

h. If associated with refinancing or refunding debt, interest 
expense associated with the original borrowing must have 
been all owable when the debt was initially incurred. 

2. In cases where it was necessary to issue bonds for financing, 
any bond premium or discount sRa++ must be amortized over the 
life of the bond issue. 

3. Interest paid by the provider to partners, stockholders, or 
related organizations of the provider is not allowable as a 
cost. Where the owner loans funds to a facility, the funds 
are considered capital, rather than borrowed funds. 

4. If a facility incurs interest expense because of late payments 
for resident services and charges a service charge or interest 
for late payments, s~eR the income must be offset against 
interest expense. If no interest expense is incurred by the 
facility because of late payments for resident services, 
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interest or service charges paid must be offset against 
administrative expense. 

5. Repayment of e~eFattA§-teaAs working capital debt must be made 
within three years of the borrowing. 

6. For the purposes of this section: 

a. 11 Necessary 11 means that the interest is incurred on a-+eaA 
debt made to satisfy a financial need of the facility and 
for a purpose reasonably related to resident care; and 

b. 11 Proper 11 means that the interest is incurred at a rate not 
in excess of what a prudent borrower would be obliged to 
pay in an arm 1 s-length transaction~ 

7~--IAteFest-~~st-ee-~ate-te and is incurred on debt obtained from 
a lender tRat-ts not related to the borrower through common 
ownership or control, except for funds borrowed in accordance 
with section 75-02-06-04.1. 

s~ 7. For refinanced or refunded debt, the total net aggregate 
allowable costs to be incurred for all reporting periods may 
not exceed the total net aggregate costs that would have been 
allowed had the refinancing or refunding not occurred. Annual 
allowable costs wt++ must be limited to the lesser of the 
costs wAtER that would have been allowed had the refinancing 
or refunding--not occurred or the costs associated with the 
refinancing or refunding plus the portion, if any, of 
adjustments not recognized in prior cost reporting periods. 

8. Interest expense must be allocated between allowable and 
nonallowable expense based on the ratio of the principal 
balance of allowable debt to the principal balance of 
nonallowable debt at the time the debt was incurred, except 
that the ratio may be adjusted to reflect principal payments 
on nonallowable debt made in excess of scheduled repayments, 
provided no funded depreciation or borrowed funds are used to 
make the excess principal payment. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; January 1, 1990; November 22, 
1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-94.1. Funded depreciation. 

1. Funding of depreciation is the practice of placing funds, 
including nonborrowed bond reserve and sinking funds, in a 
segregated account for the acquisition of ee~Feetas+e capital 
assets used in rendering resident care or for other capital 
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purposes related to resident care. Other capital purposes 
include capital debt liquidation, such as principal payments 
for bonds and mortgages. 

2. All provisions of this subsection must be met in order to 
qualify as funding of depreciation. If the provisions are not 
met, income earned on investments w~++ must be offset to 
interest expense. 

a. The action to fund depreciation must be approved by the 
appropriate managing body of the facility. 

b. The fund or funds must be clearly designated in the 
facility 1 s records as funded depreciation accounts. 

c. The total market value of the funded depreciation fund, 
including loans made pursuant to subsection 5, must be 
available, unless contractually committed as provided in 
subsection 8 or 9, on an as-needed basis for the 
acquisition of the facility 1 s ae~Fee~ae+e capital assets 
used to render resident care, or for other capital 
purposes related to resident care. Loans made from funded 
depreciation do not alter the requirement that funded 
depreciation must be available. 

d. Income earned on investments in the fund must be deposited 
in and become part of the funded depreciation account. 

e. Deposits to the funded depreciation account must remain 
for six months or more to be considered as funded 
depreciation. Deposits of less than six months are not 
eligible for the benefits of the funded depreciation 
account. Investment income earned prior to elapse of the 
six-month period w~++ may not be offset unless the 
deposits are actually withdrawn and then only if the 
withdrawal is not for capital purposes. 

f. Funded depreciation may not be restricted for a specific 
or future purpose. 

g. When a provider invests or transfers the assets of the 
fund to a home office of a chain organization, or the 
motherhouse or governing body of a religious order or to 
other related parties, tAese the assets are considered to 
be the facility 1 s funds and are subject to all provisions 
of this section. 

3. Total funded depreciation from deposits in excess of 
accumulated depreciation on resident-related assets w~++ must 
be considered as ordinary investments and the income therefrom 
w~++ must be used to offset interest expense. 

430 



4. Withdrawals for the acquisition of capital assets, the payment 
of mortgage principal on tAese the assets, and feF other 
capital expenditures are on a~irst-in, first-out basis. 
Withdrawals for general operating purposes or for loans to the 
general fund are made on a last-in, first-out basis. 

5. The facility may borrow from funded depreciation to obtain 
working capital for normal operating expenses used for 
resident care. In addition, the facility may borrow from 
funded depreciation accounts of related nursing and hospital 
facilities if the funded depreciation accounts of the related 
facilities are maintained in accordance with HCFA-15, 
section 226. The interest incurred by the general fund is 
allowable provided the loans are necessary and proper, and 
provided the funds withdrawn have met the six-month funding 
requirement. If the funds withdrawn do not meet the six-month 
funding requirement, interest paid on the loan is not an 
allowable cost. Funds loaned under the provisions of this 
subsection are available funded depreciation. Costs incurred 
to secure lines of credit to ensure availability are not 
allowable costs. 

6. Interest paid by the general fund to the funded depreciation 
account is not an allowable cost if the facility borrows the 
funds to acquire ae~Fee~aa+e capital assets. The facility is 
expected to use funded depreciation for that purpose. 

7. Deposits of funds into the funded depreciation account must be 
first applied to reduce loans outstanding from the funded 
depreciation account to the general fund. Until such loans, 
including related-party loans, are repaid in full, funds 
deposited in the funded depreciation account w~++ must be 
considered as repayments on the loans and any subsequent 
interest expense of the general fund to the extent of the 
repaid loans is not allowable. 

8. Available funded depreciation must be withdrawn and used 
before resorting to borrowing for the acquisition of 
ae~Fee~aa+e capital assets or other capital purposes. Because 
it is frequently difficult to time a bond offering or other 
borrowing to coincide with the exhaustion of available funded 
depreciation, it is sufficient if available funded 
depreciation is contractually committed to and expended during 
the course of construction. 

9. Funds are considered available unless committed, by virtue of 
contractual arrangements, to the acquisition of ae~Fee~aa+e 
capital assets used to render resident care, or to other 
capital purposes. Borrowing for a purpose intended by funded 
depreciation is unnecessary to the extent funded depreciation 
is available. Thus, interest expense for borrowing up to the 
amount of available funded depreciation is not an allowable 
cost. 
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10. When funded depreciation is used by the facility for other 
than the acquisition of ae~Feetae+e capital assets, other 
capital purposes related to resident care, or loans to the 
general fund for current operating costs, the income earned on 
these funds while on deposit in the funded account wt++ must 
be adjusted in the report year the withdrawal was made. The 
adjustment wt++ must include all offsets not made in prior 
reporting periods for earnings applicable to these funds. 

11. Borrowing for a purpose for which funded depreciation account 
funds may have been used makes the borrowing unnecessary to 
the extent that funded depreciation account funds were 
available at the time of the borrowing. Available funds in 
the funded depreciation account, to the extent of the 
unnecessary borrowing, are tainted funds. Interest expense 
incurred on borrowing for a capital purpose is not an 
allowable cost to the extent that funded depreciation account 
funds were available at the time of the borrowing. 

12. A provider may remove the unnecessary characterization of 
borrowing, and thereby cure tainted funded depreciation, by 
using the tainted funds for a proper purpose described in 
subsection 1. Any funded depreciation that existed at the 
time of the unnecessary borrowing and is not classified as 
tainted must be used before any of the tainted funds. 

13. When only a portion of the borrowing is considered unnecessary 
under subsection 11, subsequent repayments of the borrowing 
from general funds must first be applied to the allowable 
portion of the borrowing and then, when all of the allowable 
borrowing is repaid, to the unallowable portion of the 
borrowing. When funds from the funded depreciation account 
are used for the repayment of the unnecessary borrowing, an 
equivalent amount of tainted funds is cured without regard to 
the provisions of subsections 11 and 12. Where general funds 
are used to pay for the unallowable borrowing after the 
necessary borrowing has been repaid, an equivalent amount of 
tainted funded depreciation is cured without regard to the 
provisions of subsections 11 and 12. 

History: Effective January 1, 1990; amended effective November 1, 1992L 
January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a{a){13) 

75-82-86-95. Compensation. 

1. Compensation on an annual basis for top management personnel 
wt++ must be limited, prior to allocation, if any, to the 
highe~ market-driven compensation of an administrator 
employed by a freestanding facility during the report year. 
Compensat ion for top management personnel employed for less 
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than a year must be limited to an amount equal to the 
limitation divided by three hundred sixty-five times the 
number of calendar days the individual was employed. 

2. Compensation includes: 

a. Salary affie~Ats---~ata for managerial, administrative, 
professional, and other services. 

b. Amounts paid ey-tAe-faet+tty for the personal benefits of 
the person, e.g., housing allowance, flat-rate automobile 
allowance. 

c. The cost of assets and services wAteR the person receives 
from the facility. 

d. Deferred compensation ~~eAsteR, pensions, and annuities}. 

e. Supplies and services for the personal use of the person. 

f. The cost of a domestic or other employee who works in the 
home of the person. 

g. Life and health insurance premiums paid for the person and 
medical services furnished at A~FStA§ facility expense. 

3. Reasonable compensation for a person with a at least five 
percent ownership, persons on the governing board, or any 
person related within the third degree of kinship to top 
management personnel must be considered an allowable cost if 
services are actually performed and required to be performed. 
The amount to be allowed must be an amount determined by the 
department to be equal to the amount normally required to be 
paid for the same services if provided by a nonrelated 
employee. Reasonableness also requires that functions 
performed be necessary in that, had the services not been 
rendered, the facility would have to employ another person to 
perform them. Reasonable compensation on an hourly basis may 
not exceed the amount determined to be the limitation in 
subsection 1, divided by two thousand eighty. 

4. Costs otherwise nonallowable under this chapter may not be 
included as personal compensation. 

H;story: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; September 1, 1987; January 1, 1990; November 22, 1993~ 
January 1, 1996. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-86.1. Home off;ce costs. 

433 



1. Home offices of chain organizations vary greatly in size, 
number of locations, staff, mode of operations, and services 
furnished to tAe~F member facilities. Although the home 
office of a chain is normally not a provider in itself, it may 
furnish central administration or other services s~eA-as 
including centralized accounting, purchasing, personnel, or 
management services. To the extent tAa~ the home office 
furnishes services related to resident care to a facility, the 
reasonable resident-related costs, not to exceed actual costs 
of such services, are includable in the facility's cost report 
and are includable as part of the facility's rate. 

2. Where the home office makes a loan to or borrows money from 
one of the components of a chain organization, the interest 
paid is not an allowable cost and interest income is not used 
to offset interest expense. · 

3. Home office costs incurred for expansion of a chain 
organization must be directly allocated to the appropriate 
component of the chain. The costs of abandoned plans are not 
allowable. 

4. Central or home office costs representing services of 
consultants required by law in areas for social services, 
nursing, therapies, or activities and central, affiliated, or 
corporate office costs representing services of consultants 
not required by law in the areas of nursing or therapies may 
be allocated to the appropriate cost category of a facility 
according to subdivisions a through e. 

a. Only the salaries;--fF~R§e--eeReftts; and ~ayFett-taMes 
employment benefits associated with the individual 
performing the service may be allocated. No other costs 
may be allocated. 

b. The allocation must be based on direct identification and 
only to the extent justified in time distribution records 
that show the actual time spent by the consultant 
performing the services in the facility. 

c. The cost in subdivision a for each consultant ffi~s~ may not 
be allocated to more than one cost category in the 
facility. If more than one facility is served by a 
consultant, all facilities shall allocate the consultant's 
cost to the same operating category. 

d. Top management personnel may not be considered 
consultants. 
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e. fAe An allocation may not be made unless the consultant's 
full-time responsibilities ffi~st--ee are to provide the 
services allocated under this section-.-

History: Effective January 1, 1990; amended effective November 22, 
1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-87. Related organization. 

1. Costs applicable to services, facilities, and supplies 
furnished to a provider by a related organization may not 
exceed the lower of the cost to the related organization or 
the price of comparable services, facilities, or supplies 
purchased elsewhere primarily in the local market. PFevtaeFs 
The provider shall identify s~eA the related organizations and 
costs in the cost report. 

2. The relationship between a provider and a related organization 
at the time a transaction between the two parties occurs must 
govern the treatment of cost regardless of subsequent events 
that may change the relationship between the parties. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-88. Rental expense paid to a related organization. A 
provider may lease a facility from a related organization within the 
meaning of ratesetting principles. In such case, the rent paid to the 
lessor by the provider is not allowable as cost unless the rent paid is 
less than the allowable costs of ownership. fAe-~FevtaeF;-AeweveF; If 
rent paid exceeds the allowable costs of ownership, the provider may 
include the allowable costs of ownership of the facility. These costs 
are property insurance, depreciation, interest on the mortgage, and real 
estate taxes. Other operating expenses of the related organization are 
not includable by the provider as an allowable cost of ownership, but 
may be included as allowable operating expenses subject to the 
provisions of section 75-02-06-07. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 22, 1993; January 1, 
1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-89. Taxes. 
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1. Taxes assessed against the provider, in accordance with the 
levying enactments of the several states and lower levels of 
government and for which the provider is liable for payment, 
are allowable costs. Tax expense may not include fines, 
penalties, or those taxes identified as nonallowable costs in 
section 75-02-06-12.1. 

2. Whenever exemptions to taxes are legally available the 
provider is to take advantage of them. If the provider does 
not take advantage of available exemptions, the expense 
incurred for s~eA taxes is not an allowable cost. 

3. Special assessments in excess of one thousand dollars paid in 
a lump sum must be capitalized and depreciated. Special 
assessments not paid in a lump sum may be expensed as billed 
by the taxing authority. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-18. Bad debts. 

1. Bad debts for charges incurred on or after January 1, 1990, 
and fees paid for the collection of those bad debts, are 
allowable~ provided all the requirements of this. subsection 
are mett. 

a. The bad debt Pes~tts must result from nonpayment of the 
payment rate or part of the payment rate. 

b. The facility see~~Ats shall document that reasonable 
collection efforts have been made, the debt was 
uncollectible, and there is no likelihood of future 
recovery. Reasonable collection efforts include pursuing 
all avenues of collection available to the facility, 
including liens and judgments. In instances where the bad 
debt is owed by a person determined to have made a 
disqualifying transfer or assignment of property for the 
purpose of securing eligibility for medical assistance 
benefits, the facility shall document that it has made all 
reasonable efforts to secure payment from the transferee, 
including the bringing of an action for a transfer in 
fraud of creditors. 

c. The collection fee sees may not exceed the amount of the 
bad debt. 

d. The bad debt sees may not result from the facility's 
failure to comply with federal and state laws, state 
rules, and federal regulations. 
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e. The bad debt sees may not result from nonpayment of a 
private room rate in excess of the established rate eF~ 
charges for special services not included in the 
established rate, or charges for bed hold days not 
billable to the medical assistance program under 
subsections 3, 4, and 5 of section 75-02-06-14. 

f. The facility Ras shall have an aggressive policy of 
avoiding bad debt expense wR~eR--w~~~--~~~~t that limits 
potential bad debts. The facility shall document that the 
facility has taken action to limit bad debts for 
individuals who refuse to make payment. tR-Re-~RstaRees 
~y-a~~ewae~e 

2. Allowable bad debt exp~nse may not exceed one hundred twenty 
days of resident care for any one individual. 

2~ 3. Finance charges on bad debts a~~ewea-~R-s~eseet~eR allowable 
under subsections 1 and 2 are allowable only if the finance 
charges have been offset as interest income ~R-~F~eF-yeaFs. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-11. Startup costs. In the first stages of operation, a 
new facility incurs certain costs in developing its ability to care for 
residents prior to admission. Staff is obtained and organized, and 
other operating costs are incurred during this time of preparation which 
cannot be allocated to resident care during that period because there 
are no residents receiving services. s~eR These costs are commonly 
referred to as startup costs. Actual allowable startup costs may be 
considered as deferred charges and allocated over a number of periods 
which benefit from such costs. Where a facility has properly 
capitalized startup costs as a deferred charge, the startup costs will 
be recognized as allowable costs amortized over sixty consecutive months 
starting with the month in which the first resident is admitted. 

History: Effective September 1, 1980; amended effective December 1, 
1983; January 1, 1990; November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-12. Offsets to cost. 

1. Several items of income w~~~ must be considered as offsets 
against various costs as recorded in the books of the 
facility. ARy-~ReeMe;-wRetReF-~R-easR-eF Income in any etReF 
form; received by the facility, with the exception of tRe an 
established rate, income from payments made under the Job 
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Training Partnership Act, and income from charges for private 
rooms eF~ special services, w~~~ or bed holds must be offset 
up to the total of the appropriate actual allowable cost. If 
actual costs are not identifiable, income w~~~ must be offset 
up to the total of costs described in this section:-. If costs 
relating to income are reported in more than one cost 
category, the income must be offset in the ratio of the costs 
in each cost category. tAese--se~Fees Sources of income 
include;-e~t-aFe-Ret-~~ffi~tea-te: 

a. 11 Activities income 11
• Income from the activities 

department and the gift shop w~~~ must be offset to 
activity costs. 

b. 11 Dietary income 11
• Amounts received from or on behalf of 

employees, guests, or other nonresidents for lunches, 
meals, or snacks w~~~ must be offset to dietary and food 
costs. 

c. 11 Drugs or supplies income 11
• Amounts received from 

employees, doctors, or others not admitted as residents 
w~~~ must be offset to nursing supplies. Medicare part B 
income for drugs and supplies must be offset to nursing 
supplies. 

d. 11 Insurance recoveries i ncome 11
• Any amount received from 

insurance for a loss incurred sAa~~ must be offset against 
the appropriate cost category, regardless of when or if 
the cost was is incurred, if the facility did not adjust 
the basis for-aepreciable assets. 

e. 11 Interest or investment income 11
• Interest received on 

investments, except amounts earned on funded depreciation 
or from earnings on gifts where the identity remains 
intact, sAa~~ must be offset to interest expense. 

f. 11 Laundry income 11
• A 11 amounts received for 1 aundry 

services rendered to or on behalf of employees, doctors, 
or others w~~~ must be offset to laundry costs. 

g. 11 Private duty nurse income 11
• Income received for the 

providing of a private duty nurse w~~~ must be offset to 
nursing salaries. 

h. 11 Rentals of facility space income 11
• Income received from 

outside sources for the use of facility space and 
equipment w~~~ must be offset to property costs. 

i . 11 Te 1 egraph and te 1 ephone i ncome 11
• Income received from 

residents, guests, or employees w~~~ must be offset to 
administration costs. Income from emergency answering 
services need not be offset. 
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j. 11 Therapy income 11
• tAeeR!e Except for income from medicare 

part A, income from a++ therapy services w~++ must be 
offset to therapy costs~---tA~s--~Ae+~ees--~AeeR!e--feF 
FIBAFes~eeRt-Fe+atee-tAeFa~y-seFv~ees-Aet-se~aFate+y-eestee 
e~t--aAe--a++--Riee~eaFe-~aFt-A-aAe-B-tAeFa~y-~AeeR!e unless 
the provider has elected to make therapy costs 
nonallowable under subsection 40 of section 75-02-06-12.1. 

k. 11 Vending income 11
• Income from the sale of beverages, 

candy, or other items w~++ must be offset to the cost of 
the vending items or, if the cost is not identified, all 
vending income w~++ must be offset to aeR!~A~stFat~ve-eests 
the cost category where vending costs are recorded. 

1. 11 Bad debt recovery 11
• Income for bad debts wA~eA-Aave-eeeA 

previously claimed sAa++ must be offset to administrative 
costs in total in the year of recovery. 

m. 11 0ther cost-related income 11
• Miscellaneous income, 

including amounts generated through the sale of a 
previously expensed or depreciated item, e.g., supplies or 
equipment, must be offset, in total, to the cost category 
where the item was expensed or depreciated. 

2. Payments to a provider by its vendor w~++ must ordinarily be 
treated as purchase discounts, allowances, refunds, or rebates 
~A-eeteFR!~fl~fl§-a++ewae+e-eests~ even though these payments may 
be treated as 11 Contributions 11 or ~~unrestricted grants 11 by the 
provider and the vendor. HeweveF;-s~eA-~ayR!eAts-R!ay Payments 
that represent a true donation or grant need not be treated as 
purchase discounts, allowances, refunds, or rebates. Examples 
~Ae+~ee;-e~t-aFe--Aet--+~RI~tee--te;--wAeflt--~i}--tAey--aFe of 
payments that represent a true donation or grant include 
contributions made by a vendor in response to building or 
other fundraising campaigns in which communitywide 
contributions are solicited~-eF-~2} or when the volume or 
value of purchases is so nominal that no relationship to the 
contribution can be inferred. The provider Rl~st shall provide 
verification, satisfactory to the department, to support a 
claim that a payment represents a true donation. · 

3. Where an owner, agent, or etAeF--eff~e~a+ employee of a 
provider directly receives from a vendor monetary payments or 
goods or services for the owner's, ~gent's, or eff~e~a+!s 
employee's own personal use as a result of the provider's 
purchases from the vendor, the value of s~eA the payments, 
goods, or services constitutes a type of refund or rebate and 
must be applied as a reduction of the provider's costs for 
goods or services purchased from the vendor. 

4. Where the purchasing function for a provider is performed by a 
central unit or organization, all discounts, allowances, 
refunds, and rebates must be credited to the costs of the 
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provider and may not be treated as income by the central unit 
or organization or used to reduce the administrative costs of 
the central unit or organization. 

5. Purchase discounts, allowances, refunds, and rebates are 
reductions of the cost of whatever was purchased. 

History: Effective September 1, 1980; amended effective December 1, 
1983; October 1, 1984; September 1, 1987; June 1, 1988; January 1, 1990; 
January 1, 1992; November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-12.1. Costs not related to resident care are costs not 
appropriate or necessary and proper in developing and maintaining the 
operation of resident care facilities and activities. These costs are 
not allowed in computing the rates. Nonallowable costs. Nonallowable 
costs include: 

1. Political contributions; 

2. Salaries or expenses of a lobbyist; 

3. Advertising designed to encourage potential residents to 
select a particular facility; 

4. Fines or penalties, including interest charges on the penalty, 
bank overdraft charges, and late payment charges; 

5. Legal and related expenses for challenges to decisions made by 
governmental agencies except for successful challenges as 
provided for in section 75-02-06-02.5; 

6. Costs incurred for activities directly related to influencing 
employees with respect to unionization; 

7. Cost of memberships in sports, health, fraternal, or social 
clubs or organizations, such as elks, country clubs, knights 
of columbus; 

8. Assessments made by or the portion of dues charged by 
associations or professional organizations for lobbying costs, 
contributions to political action committees or campaigns, or 
litigation, except for successful challenges to decisions made 
by governmental agencies (including all dues unless an 
allocation of dues to such costs is provided); 

9. Community contributions, employer sponsorship of sports teams, 
and dues to civic and business organizations, i.e., lions, 
chamber of commerce, or kiwanis, in excess of one thousand 
five hundred dollars per cost reporting period; 
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10. Home office costs wAtEA-we~la not otherwise ee allowable if 
incurred directly by the facility; 

11. Stockholder servicing costs incurred primarily for the benefit 
of stockholders or other investors wAtER that include annual 
meetings, annual reports and newsletters, accounting and legal 
fees for consolidating statements for security exchange 
commission ~Fe~eses purposes, stock transfer agent fees, and 
stockholder and investment analysis; 

12. Corporate costs not related to resident care, including 
reorganization costs, costs associated with acquisition of 
capital stock, and costs relating to the issuance and sale of 
capital stock or other securities; 

13. The full cost of items or services such as telephone, radio, 
and television, including cable hookups or satellite dishes, 
located in resident accommodations, excluding common areas, 
furnished solely for the personal comfort of the residents; 

14. Fundraising costs, including salaries, advertising, 
promotional, or publicity costs incurred for such a purpose; 

15. The cost of any equipment, whether owned or leased, not 
exclusively used by the facility except to the extent that the 
facility demonstrates, to the satisfaction of the department, 
that any particular use of equipment was related to resident 
care; 

16. Costs, including, by way of illustration and not by way of 
limitation, legal fees, accounting and administrative costs, 
travel costs, and the costs of feasibility studies, attributed 
to the negotiation or settlement of the sale or purchase of 
any capital assets, whether by sale or merger, when the cost 
of the asset has been previously reported and included in the 
rate paid to any hospital or facility; 

17. Costs incurred by the provider 1 S subcontractors, or by the 
lessor of property wAtER that the provider leases, aAa--wAtEA 
eeEe~ that are an element in the subcontractor 1 s or lessor 1 s 
charge to the provider, if s~EA the costs would not have been 
allowable had tRey the costs~een incurred by a provider 
directly furnishing the subcontracted services, or owning the 
leased propertyt-~Fevtaea;-AeweveF;-tAat-Ae-~FevtaeF except no 
facility shall have a particular item of cost disallowed under 
this subsection if that cost arises out of a transaction wAtER 
was completed before July 18, 1984; 

18. The cost, in excess of charges, of providing meals and lodging 
to facility personnel living on premises; 

19. Depreciation expense for facility assets not related to 
resident care; 
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20. Nonnursing facility operations and associated administration 
costs; 

21. Direct costs or any amount claimed to medicare for medicare 
utilization review costs; 

22. All costs for services paid directly by the department to an 
outside provider, such as prescription drugs; 

23. Travel costs involving the use of vehicles not exclusively 
used by the facility except to the extent: 

24. 

25. 

26. 

27. 

28. 

29. 

30. 

a. The facility supports vehicle travel costs with sufficient 
documentation to establish that the purpose of the travel 
is related to resident care; 

b. Resident-care related vehicle travel costs do not exceed 
tAe a standard mileage rate established by the internal 
revenue service; and 

c. The facility documents all costs associated with a vehicle 
not exclusively used by the facility; 

Travel costs other than vehicle-related costs unless 
supported, reasonable, and related to resident care; 

Additional compensation paid to em~+eyees an employee, who afe 
memeeFs is a member of the board of directors, for .service on 
the board; 

Fees paid to memeeFs a member of a board of directors for 
meetings attended to the extent that the fees exceed the 
compensation paid, per day, to memeeFs a member of the 
legislative council, pursuant to North Dakota Century Code 
section 54-35-10; 

Travel costs associated with meet~Rgs-ef-eeafes a board of 
directors meeting to the extent s~eA-meet~Rgs-aFe the meeting 
is held in a location where the organization has no facility; 

The costs of deferred compensation and pension plans that 
discriminate in favor of certain employees, excluding the 
portion of the cost which relates to costs that eeRef~ts 
benefit all eligible employees; 

Employment benefits associated with salary costs not 
includable in a rate set under this chapter. 

Premiums for top management personnel life insurance policies, 
except that s~eA the premiums sAatt must be allowed if the 
policy is included within a group policy provided for all 
employees, or if s~eA-a the policy is required as a condition 
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of mortgage or loan and the mortgagee or lending institution 
is listed as the sole beneficiary; 

39~ 31. Personal expenses of owners and employees, s~eR-as including 
vacations, eeats;-atF~faAes; personal travel eF-veRte+es, and 
entertainment; 

31~ 32. Costs not adequately documented through written documentation, 
date of purchase, vendor name, listing of items or services 
purchased, cost of items purchased, account number to which 
the cost is posted, and a breakdown of any allocation of costs 
between accounts or facilities; 

32~ 33. The following taxes: 

a. Federal income and excess profit taxes, including any 
interest or penalties paid thereon; 

b. State or local income and excess profit taxes; 

c. Taxes in connection with financing, refinancing, or 
refunding operation, such as taxes tA on the issuance of 
bonds, property transfers, or issuance or transfer of 
stocks, ete~; which are generally either amortized over 
the life of the securities or depreciated over the life of 
the asset, but not recognized as tax expense; 

d. Taxes s~eR--as, including real estate and sales tax~ for 
which exemptions are available to the provider; 

e. Taxes on property not used in the provision of covered 
services; 

f. Taxes, s~eR--as including sales taxes, levied against the 
residents and collected and remitted by the provider; 

g. Self-employment (FICA) taxes applicable to persons 
including individual proprietors, partners, members of a 
joint venture;-ete~; 

33~ 34. The unvested portion of a facility 1 S accrual for sick or 
annual leave; 

34~ 35. The cost, including depreciation, of equipment or items 
purchased with funds received from a local or state agency, 
exclusive of any federal funds; 

36~ 36. Hair care, other than routine hair care, furnished by the 
facility; 

36~ 37. The cost of education unless: 
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a. The education was provided by an accredited academic or 
technical educational facility; 

b. The expenses were for materials, books, or tuiti~n; 

c. The employee was enrolled in a course of study intended to 
prepare the employee for a position at the facility, and 
is in that position; and 

d. The facility claims the cost of the education at a rate 
wAteR that does not exceed one dollar per hour of work 
performed by the employee in the position for which the 
employee received education at the facility 1 S expense, 
provided tRat the amount claimed per employee may not 
exceed two thousand dollars per year, or an aggregate of 
eight thousand dollars, and in any event may not exceed 
the cost to the facility of the employee 1 s education. 

37~ 38. Interest expense on the portion of operating loans equal to 
nonallowable costs incurred for the current and prior 
reporting periods~i 

39. Increased l ease costs of a facility, unless: 

a. The lessor incurs increased costs related to the ownership 
of the facility or a resident-related asset; 

b. The i ncreased costs related to the ownership are charged 
to the lessee; and 

c. The increased costs related to the ownership would be 
allowable had the costs been incurred directly by the 
lessee; 

48. At the election of the provider, the direct and indirect costs 
of providing therapy services to nonnursing facility residents 
or medicare part B therapy services, including purchase of 
service fees and operating or property costs related to 
providing therapy services. 

H;story: Effective January 1, 1998; amended effective January 1, 1992; 
November 1, 1992; November 22, 1993; January 1, 1996. 
General Author;ty: NDCC 58-24.1-84, 58-24.4-82 
law Implemented: NDCC 58-24.4; 42 USC 1396a(a)(13) 

75-82-86-14. Res;dent days. 

1. A resident day is any day for which service is provided or for 
which payment is ordinarily sought for tRe-avat+a~+e use of a 
bed. The amount of remuneration has no bearing on whether a 
day should be counted e~-Aet~--Exa~~+es-ef-eays-tRat--~~st--~e 
tAe+~eee---a~e--Res~tta+--eays--aAe--tRe~a~e~tte--+eave--eays~ 
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Meatea~--asststaAee--Res~tta~--aays--tA--exeess---ef---ftfteeA 
eeAsee~ttve--aays--Aet--et~~ae~e--te--tRe--ae~aFtMeAt--aFe-Aet 
FestaeAt-aays~--Meatea~-asststaAee-Res~tta~-aays-tA--a--~~e~te 
tASttt~tteA;---t~e~;---tRe---state---Res~tta~---eF---veteFaAs! 
aaffitAtStFatteA--ReS~tta~;--WRt€R--aFe--Aet--8t~~a8~e--te---tRe 
ae~aFiMeAt-8y-tRe-A~FStA§-fa€t~tty;-aFe-Aet-FeStSeAt-aays. 

2. Adequate census records must be prepared and maintained on a 
daily basis by the facility to allow for proper aud i t of t he 
census data. The daily census records must include: 

a. Identification of the resident; 

b. Entries for all days, and not just by exception; 

c. Identification of type of day, i.e., hospital, in-house; 

d. Identification of the resident's classification; and 

e. Monthly totals by resident, by classifications for al l 
residents, and by type of day. 

3. RestaeAts--aaffitttea--te-tRe-faet~tty-tRFe~§R-a-Res~tee-~Fe§Faffi 
wt~~-ee-taeAttftea-as-~Ftvate-~ay--FestaeAts--feF--eeAs~s--aAa 
8t~~tA§--~~F~eses~ A maximum of fifteen days per occurrence 
may be allowed for payment by the medical assistance program 
for hospital leave. Hospital days in excess of fifteen 
consecutive days not billable to the medical assistance 
program are not resident days unless any payment is sought as 
provided for in subdivision c of subsection 1 of sect ion 
75-02-06-22. 

4. A maximum of eighteen therapeutic leave days per rate year may 
be allowed for payment by the medical assistance program. 
Therapeutic leave days in excess of eighteen per year are not 
resident days unless any payment is sought as provided for i n 
subdivision c of subsection 1 of section 75-02-06-22. 

5. Institutional leave days are not billable to the department 
and are not resident days unless any payment i s sought as 
provided for in subdivision c of subsection 1 of sect ion 
75-02-06-22. 

6. Residents admitted to the facility through a hosp i ce program 
or electing hospice benefits while in a facility must be 
identified as hospice residents for census and bill i ng 
purposes. 

History: Effective September 1, 1980; amended effective December 1, 
1983; September 1, 1987; January 1, 1990; November 1, 1992; November 22, 
1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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75-92-96-16. Rate determinations. 

1. Eae~ For each cost category~ actual rate is calculated 
using t~e allowable historical operating costs and adjustment 
factors provided for in subsection 4 divided by standardized 
resident days for the direct care cost category and resident 
days for other direct care, indirect care, and property cost 
categories. The actual rate as calculated is compared to the 
limit rate for each cost category to determine the lesser of 
the actual rate or the limit rate. The lesser rate is given 
the rate weight of one. The rate weight of one for direct 
care is then multiplied times the weight for each 
classification in subsection 5 of section 75-02-06-17 to 
establish the direct care rate for that classification. The 
lesser of the actual rate or the limit rate for other direct 
care, indirect care, and property costs, and the adjustments 
provided for in subsections 2 and 3 are then added to the 
direct care rate for each classification to arrive at the 
established rate for a given classification. 

2. a. For a facility with an actual rate below the limit rate 
for indirect care costs, an incentive amount equal to 
seventy percent times the difference between the actual 
rate, exclusive of ~Aftat~eA--~Aa~ees the adjustment 
factor, and the limit rate in effect at the end of the 
year immediately preceding the rate year, up to a maximum 
of two dollars and sixty cents w~++ must be included as 
part of the indirect care cost rate. ----

b. A facility w~++ shall receive an operating margin of 
three percent based on the lesser of the actual direct 
care and other direct care rates, exclusive of ~Aftat~eA 
tAStees the adjustment factor, or the limit rate in effect 
at the end of the year immediately preceding the rate 
year. The three percent operating margin wt++--t~eA must 
be added to the rate for the direct care and other direct 
care cost categories. 

c. Notwithstanding the provisions of subdivisions a and b, 
for the last five months of the rate year beginning 
January 1, 1994, the limit rate used to determine the 
operating margin for the direct care cost category is 
thirty-one dollars and twenty-two cents, the limit rate 
used to determine the operating margin for the other 
direct care cost category is ten dollars and thirty-one 
cents, and the limit rate used to determine the incentive 
for the indirect care cost rate is twenty-three dollars 
and thirty-two cents. 

3. Limitations. 

a. The department shall accumulate and analyze statistics on 
costs incurred by t~e---A~Fs~A§ facilities. +~ese 
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stat~st~es Statistics may be used to establish reasonable 
ceiling limitations and incentives for efficiency and 
economy based on reasonable determination of standards of 
operations necessary for efficient delivery of needed 
services. tAese--+~~~tat~eAs Limitations and incentives 
may be established on the basis of cost of comparable 
facilities and services and may be applied as ceilings on 
the overall costs of providing services or on specific 
areas of operations. it-sAa++-ee-tAe-e~t~eA-ef-tAe The 
department te may implement tAe ceilings se--~eAt~eAea at 
any time based upon tAe information available aAS-~ASeF 
§~~aet~Aes-Fe~~~Fea-w~tA~A-tAe-Fe§~tat~eAs-ef-t~t+e-XtX. 

b. The department w~++ shall review, on an ongoi ng bas i s, 
aggregate payments to A~FS~A§ facilities to determine that 
payments do not exceed an amount that can reasonably be 
estimated would have been paid for those services under 
medicare payment principles. If aggregate payments to 
A~FS~A§ facilities exceed estimated payments under 
medicare, the department may make adjustments to rates to 
establish the upper limitations so that aggregate payments 
do not exceed an amount that can be estimated would have 
been paid under medicare payment principles. 

c. All facilities except those nongeriatric physically 
handicapped facilities described in North Dakota Century 
Code section 50-24.4-13 w~++ must be used to establish a 
limit rate for the direct care,--oiher direct care, and 
indirect care cost categories. The base year is the 
report year ended June 30, 1992. Base year costs may not 
be adjusted in any manner or for any reason not provided 
for in this subsection. 

(1) The limit rate for each of the cost categories w~++ 
must be established as follows: 

(a) Historical costs for the report year ended 
June 30, 1992, as adjusted, w~++ must be used to 
establish rates for all facilities in the direct 
care, other direct care, and indirect care cost 
categories. 

(b) For the first seven months of the rate year 
beginning January 1, 1994, the rates as 
established in subparagraph a of this paragraph 
w~++ must be ranked from low to high for each 
cost category. The eightieth percentile rank i ng 
w~++ must be determined for the direct care and 
other--alrect care cost categories, and the 
sixtieth percentile ranking w~++ must be 
determined for the indirect care cost category. 
The rate of each facility so ranked w~++ must be 
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multiplied times 1.05165 to establish the limit 
rate for each category. 

(c) For the last five months of the rate year 
beginning January 1, 1994, the limit rate for 
the direct care cost category is thirty-two 
dollars and three cents, for the other direct 
care cost category is ten dollars and 
fifty-eight cents, and for the indirect care 
cost category is twenty-three dollars and 
ninety-three cents. 

(d) For the rate year beginning January 1, 1995, the 
limit rates established in subparagraph c w~tt 
must be multiplied times the consumer price 
index increase (as described in subsection 4) to 
establish the limit rate for each cost category. 

(e) For rate years beginning on or after January 1, 
1996, the limit rate set for each cost category 
for the previous rate year w~tt must be 
multiplied times the consumer price----index 
increase (as described in subsection 4), if any, 
to establish the limit rate for each cost 
category. 

(2) A facility wR~eR-Ras with an actual rate that exceeds 
the limit rate for a cost category w~tt shall receive 
the limit rate. 

d. The actual rate for indirect care costs and property costs 
w~tt must be the lesser of the rate established using 
actuar--census or ninety percent of licensed bed capacity 
available for occupancy. A licensed bed is not available 
for occupancy if the licensed bed is part of a remodeling, 
renovation, or construction project for the period the bed 
is not in service. 

4. Adjustment factors for direct care, other direct care, and 
indirect care costs. The department has determined that the 
appropriate economic change index, for purposes of 
subsection 5 of North Dakota Century Code section 50-24.4-10, 
is the increase, if any, in the consumer price index for urban 
wage earners and clerical workers (CPI-W), all items, United 
States city average. For purposes of this subsection, the 
11 Consumer price index increase 11 means the percentage (rounded 
to the nearest one-tenth of one percent) by which that 
consumer price index for the quarter ending September 
thirtieth of the year immediately preceding the rate year (as 
prepared by the United States department of labor) exceeds 
that index for the quarter ending September thirtieth of the 
second year preceding the rate year. The consumer price index 
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increase must be used to adjust direct care, other direct 
care, and indirect care costs. 

5. Rate adjustments. 

a. Desk audit rate. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

The cost report wtlt must be reviewed taking into 
consideration the prior year 1 s adjustments. The 
facility wtll must be notified by telephone or mail 
of any adjustments based on the desk review. Within 
seven working days after notification, the facility 
may submit information to explain why the desk 
adjustment should not be made. The department wtll 
shall review th~ information and make appropriate 
adjustments. 

The desk audit rate Wttt must be effective 
January first of each rate year unless the department 
specifically identifies an alternative effective date 
and wtlt must continue in effect until a f i nal rate 
is established. 

Until a final rate is effective, pursuant to 
paragraph 3 of subdivision b of this subsection, 
private-pay rates may not exceed the desk audit rate 
except as provided for in NeFtA-9aketa--beAt~Fy--be8e 
section SQ-2474-19 75-02-06-22 or subdivis i on c. 

The facility may request a reconsideration of the 
desk rate;-~~Fs~aAt-te-s~aseetteA-2-ef--NeFtA--9aketa 
beAt~Fy--beae--seetteA--SQ-¢474-!7; for purposes of 
establishing a pending decision rate. The request 
for reconsideration must be filed with the 
department 1 S medical services division within th i rty 
days of the date of the rate notification. No 
decision on the request for reconsideration wtlt of 
the desk rate may be §tveA made by the department feF 
tAe-aesk-Fate unless, after the facility has been 
notified that the desk rate is the final rate~ 
facility asks the department to issue a dec i sion on 
that request for reconsideration. 

The desk rate may be adjusted for special rates or 
one-time adjustments provided for in this sect i on . 

The desk rate may be adjusted to reflect errors or 
omissions for the report year wAteR that result in a 
change of at least five cents per day for the rate 
weight of one. 

b. Final rate. 

449 



(1) The cost report may be field audited to establish a 
final rate. If no field audit is performed, the desk 
audit rate w~++ must become the final rate upon 
notification from the department. The final rate is 
effective January first of each rate year unless the 
department specifically identifies an alternative 
effective date. 

(2) The final rate w4++ must include any adjustments for 
nonallowable costs, errors, or omissions that result 
in a change from the desk audit rate of at least five 
cents per day for the rate weight of one that are 
found during a field audit or are reported by the 
facility within twelve months of the rate yearend. 

(3) The private-pay rate must be adjusted to the final 
rate no later than the first day of the second month 
following receipt of notification by the department 
of the final rate and is not retroactive except as 
provided for in subdivision c of this subsection. 

(4) The final rate may be revised at any time for special 
rates or one-time adjustments provided for in this 
section. 

(5) If adjustments, errors, or omissions are found after 
a final rate has been established, the following 
procedures w~++ must be used: 

(a) Adjustments, errors, or omissions found within 
twelve months of establishment of the final rate 
aRe, not including subsequent rev1s1ons, 
resulting in a change of at least five cents per 
day for the rate weight of one w~++ must result 
in a change to the final rate. The change w~++ 
must be applied retroactively as provided for in 
this section. 

(b) Adjustments, errors, or omissions found later 
than twelve months after the establishment of 
the final rate, aRe--wA~EA not including 
subsequent revisions, that would have resulted 
in a change of at least five cents per day for 
the rate weight of one had they been included, 
w~++ must be included as an adjustment in the 
report--year that the adjustment, error, or 
omission was found. 

(c) Adjustments resulting from an audit of home 
office costs, aRe-wR~ER that result in a change 
of at least five cen~per day for the rate 
weight of one, w~++ must be included as an 
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adjustment in the report year in which the costs 
were incurred. 

c. Pending decision rates for private-pay residents. 

{1) If a facility has made a request for reconsideration, 
taken an administrative appeal, or taken a judicial 
appeal from a decision on an administrative appeal, 
and has provided information sufficient to allow the 
department to accurately calculate, on a per day 
basis, the effect of each of the disputed issues on 
the facility's rate, the department shall determine 
and issue a pending decision rate within thirty days 
of receipt of the request for reconsideration, 
administrative appeal, or judicial appeal. If the 
information furnished is insufficient to determine a 
pending decision rate, the department, within thirty 
days of receipt of the request for reconsideration, 
shall inform the facility of the insufficiency and 
may identify information that would correct the 
insufficiency. 

{2) The department shall add the pending decision rate to 
the rate that would otherwise be set under this 
chapter, and, notwithstanding North Dakota Century 
Code section 50-24.4-19, the total must be the rate 
chargeable to private-paying residents until a final 
decision on the request for reconsideration or appeal 
is made and is no longer subject to further appeal. 
The pending decision rate is subject to any rate 
limitation that may apply. 

{3) The facility shall establish and maintain records 
that reflect the amount of any pending decision rate 
paid by each private-paying resident from the date 
the facility charges a private-paying resident the 
pending decision rate. 

{4) If the pending decision rate paid by a private-paying 
resident exceeds the final decision rate, the 
facility shall refund the difference, plus interest 
accrued at the legal rate from the date of 
notification of the pending decision rate, within 
sixty days after the final decision is no longer 
subject to appeal. If a facility fails to provide a 
timely refund to a living resident or former 
resident, the facility shall pay interest at three 
times the legal rate for the period after the refund 
is due. If a former resident is deceased, the 
facility shall pay the refund to a person lawfully 
administering the estate of the deceased former 
resident or lawfully acting as successor to the 
deceased former resident. If no person is lawfully 
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administering the estate or lawfully acting as a 
successor, the facility may make any disposition of 
the refund permitted by law. Interest paid under 
this subsection is not an allowable cost. 

d. Aej~s~meA~--ef--tAe-~e~at-~aymeA~-Fa~e~ The final rate as 
established w~tt must be retroactive to the effective date 
of the desk ra~ except with respect to rates paid by 
private-paying residents. A rate paid by a private-pay 
resident must be retroactively adjusted and the difference 
refunded to the resident, if the rate paid by the 
private-pay resident exceeds the final rate by at least 
twenty-five cents per day, except that a pending decision 
rate is not subject to adjustment or refund until a 
decision on the disputed amount_is made. 

6. Rate payments. 

a. The rate as established sAatt must be considered as 
payment for all accommodations ana--Tncludes all items 
designated as routinely provided. No payments may be 
solicited or received from the resident or any other 
person to supplement the rate as established. 

b. The rate as established sAatt must be paid by the 
department only if the rate charged to private-pay 
residents for semiprivate accommodations equals the 
established rate. If at any time the facility discounts 
rates for private-pay residents, the discounted rate w~tt 
must be the maximum chargeable to the department for the 
same bed type, i.e., hospital or leave days. 

c. If the established rate exceeds the rate charged to a 
private-pay resident, on any given date, the facility 
shall immediately report that fact to the department and 
charge the department at the lower rate. If payments were 
received at the higher rate, the facility shall, within 
thirty days, refund the overpayment. The refund w~tt must 
be the difference between the established rate and the 
rate charged the private-pay resident times the number of 
medical assistance resident days paid during the period in 
which the established rate exceeded the rate charged to 
private-pay residents, plus interest calculated at two 
percent over the Bank of North Dakota prime rate on any 
amount not repaid within thirty days. The refund 
provision w~tt also a~~ty applies to all duplicate 
billings involving the department. Interest charges on 
these refunds are not allowable costs. 

d. Peer groupings, limitations, or adjustments based upon 
data received from or relating to more than one facility 
w~tt--ee are effective for a rate period. Any change in 
the data used to establish peer groupings, limitations, or 
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adjustments w~++ may not be used to change such peer 
groupings, limitations, or adjustments during the rate 
period, except with respect to the specific facility or 
facilities to which the data change relates. 

e. The established rate is paid based on a prospective 
ratesetting procedure. No retroactive settlements for 
actual costs incurred during the rate year wR~eR that 
exceed the established rate w~++ may be made unless 
specifically provided for in this section. 

7. Partial year. 

a. For a facility changing ownership during the rate period, 
the rate established for the previous owner w~++ must be 
retained. The rate for the next rate period following the 
change in ownership w~++ must be established: 

(1) For a facility with four or more months of operation 
under the new ownership during the report year, 
through use of a cost report for the period; and 

(2) For a facility with less than four months of 
operation under the new ownership during the report 
year, by indexing the rate established for the 
previous owner forward using the adjustment factors 
in subsection 4. 

b. For a new facility, the department w~++ shall establish an 
interim Fates rate equal to the limit rates for direct 
care, other direct care, and indirect care in effect for 
the rate year in which the facility begins operation, plus 
the property rate. The property rate w~++ must be 
calculated using projected property costs and eeFt~f~eate 
ef--Aeea projected census. The interim rate w~++ must be 
in effect for no less than ten months and no more than 
eighteen months. Costs for the period in which the 
interim Fates-ape rate is effective w~++ must be used to 
establish a final Fates;--wR~eR--w~++-ee-+~m~tea-te-tRe 
+esseF-ef-t~e-~AteF~m-eF-aet~a+-Fates rate. If the final 
rates for direct care, other direct care, and indirect 
care costs are less than the interim rates for those 
costs, a retroactive adjustment as provided for in 
subsection 5 w~++ must be made. A retroactive adjustment 
to the property rate w~++ must be made to adjust projected 
property costs to actual property costs. For the rate 
period following submission of any partial year cost 
report by a facility, census used to establish rates for 
property and indirect care costs w~++ must be the greater 
of actual census eF--eeFt~f~eate--ef--Aeea~ projected 
census, or census imputed at ninety-five percent of 
licensed beds. 
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(1) If the effective date of the interim Fates rate is on 
or after March first and on or before June thirtieth, 
the interim Fates-w4tt rate must be effective for the 
remainder of that rate year and w4tt must continue 
through June thirtieth of the subsequent rate year. 
The facility m~st shall file by March first an 
interim cost report for the period ending December 
thirty-first of the year in which the facility first 
provides services. The interim cost report 4s-a~e 
MaFeA-f4Fst-aAa is used to establish the actual Fates 
wRteA--Wttt--8e rate effective July--first of the 
subsequent rate y~ The partial year Fates rate 
established based on the interim cost report wttt 
must include applicable incentives, margins, 
phase-ins, and adjustment factors and wttt may not be 
subject to any cost settle-up. The cost reports for 
the report year ending June thirtieth of the current 
and subsequent rate years wttt must be used to 
determine the final Fates rate for the ~eFtea periods 
that the interim Fates-weFe rate was in effect. 

(2) If the effective date of the interim Fates rate is on 
or after July first and on or before--necember 
thirty-first, the interim Fates-wHt rate must remain 
in effect through the end of the subsequent rate 
year. The facility m~st shall file a cost report 
for the partial report year ending June thirtieth of 
the subsequent rate year. This cost report wttt must 
be used to establish the Fates rate for the next 
subsequent rate year. The facility m~st shall file 
by March first an interim cost report for the period 
July first through December thirty-first of the 
subsequent rate year. The interim cost report 4s-a~e 
eA--MaFeR--ftFst--aAa is used, along with the report 
year cost report, to determine the final Fates rate 
for the ~eFtea--tRat periods the interim Fates-weFe 
rate was in effect. 

(3) If the effective date of the interim rate is on or 
after January first and on or before February 
twenty-ninth, the interim Fates-wttt rate must remain 
in effect through the end of the rate year in which 
the interim Fates-aeeeme rate becomes effective. The 
facility m~st shall file a cost report for the period 
ending June thirtieth of the current rate year. This 
cost report wttt must be used to establish the Fates 
rate for the subsequent rate year. The facility m~st 
shall file by March first an interim cost report for 
the period July first through December thirty-first 
of the current rate year. The interim cost report 4s 
a~e-eA-MaFER-ftFst-aAa is used, along with the report 
year cost report, to determine the final Fates rate 
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for the period that the interim Fates-weFe rate was 
in effect. 

(4) The final Fates rate for direct care, other direct 
care, and indirect care costs established under this 
subdivision wtll must be limited to the lesser of the 
limit Fates rate for the current rate year or the 
actual Fates rate. 

c. For a facility with renovations or replacements in excess 
of one hundred thousand dollars, and without a significant 
capacity increase, the Fates rate established for direct 
care, other direct care, and indirect care, based on the 
last report year, plus a property rate calculated based on 
projected property costs and imputed census, must be 
applied to all licensed beds. The projected property rate 
wtll must be effective at the time the project i s 
completed and placed into service. The property rate for 
the subsequent rate year wtll must be based on projected 
property costs and imputed census, rather than on property 
costs actually incurred in the report year. Imputed 
census is based on the greater of actual census of all 
licensed beds existing before the renovation or ninety 
percent of the available licensed beds existing prior to 
renovation, plus ninety-five percent of the increase in 
licensed bed capacity and unavailable l icensed beds 
existing prior to the renovation. Subsequent property 
rates wtll must be adjusted using this methodology, except 
imputed census wtll must be actual census if actual census 
exceeds ninety-five--percent of total licensed capacity, 
until such time as twelve months of property costs are 
reflected in the report year. 

d. For a facility with a significant capacity increase, the 
Fates rate established for direct care, other direct care, 
and indirect care, based on the last report year, must be 
applied to all licensed beds. An interim property rate 
wtll must be established based on projected property costs 
and projected census. The interim property rate wtll must 
be effective from the first day of the month beginning 
after the date in which the increase in licensed beds is 
issued by the department of health aAa--eeAseltaatea 
laaeFateFtes through the end of the rate year. The 
facility ffi~st shall file by March first an interim 
property cost report following the rate year . The interim 
cost report ts--a~e-MaFeA-ftFst-aAa is used to determine 
the final rate for property and to establish the amount 
for a retroactive cost settle-up. The final rate for 
property is limited to the lesser of the interim property 
rate or a rate based upon actual property costs. The 
property rate for the subsequent rate year wtll must be 
based on projected property costs and census imputed as 
ninety-five percent of licensed beds, rather than on 
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property costs actually incurred during the report year; 
and w~++ may not be subject to retroactive costs 
settle-up. Subsequent property rates w~++ must be 
adjusted using this methodology, except imputed--census 
w~++ must be actual census if actual census exceeds 
ninety-five percent of total licensed capacity, until such 
time as twelve months of property costs are reflected in 
the report year. 

e. For a facility wR~eA--Aas with no significant capacity 
increase and no renovations or replacements in excess of 
one hundred thousand dollars, the Fates established rate 
based on the report year w~++ must be applied throughout 
the rate year for all licensed beds. 

f. For a facility terminating its participation in the 
medical assistance program, whether voluntarily or 
involuntarily, the department may authorize the facility 
to receive continued payment until medical assistance 
residents can be relocated to facilities participating in 
the medical assistance program. 

8. One-time adjustments. 

a. Adjustments to meet certification standards. 

(1) The department may provide for an increase in the 
established rate for additional costs tAat---aFe 
incurred to meet certification standards. The survey 
conducted by the state department of health aAa 
eeAse+~aatea--+aeeFateF~es must clearly require that 
the facility take steps to correct deficiencies 
dealing with resident care. The plan of correction 
must identify the salary and other costs that w~++ 
must be increased to correct the deficiencies cited 
in the survey process. 

(2) The facility m~st shall submit a written request to 
the medical services division within thirty days of 
submitting the plan of correction to the state 
department of health aAa--eeAse+~aatea--+aeeFateF~es. 
The request must: 

(a) Include a statement that costs or staff numbers 
have not been reduced for the report year 
immediately preceding the state department of 
Aea+tA-aAa-eeAse+~aatea--+aeeFateF~es! health's 
certification survey; 

(b) Identify the number of new staff or additional 
staff hours and the associated costs tAat--w~++ 
ee required to meet the certification standards; 
and 
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(3) 

(4) 

(c) Provide a detailed list of any other costs 
necessary to meet survey standards. 

The department wttt shall review the submitted 
information and may request additional documentation 
or conduct onsite visits. If an increase in costs is 
approved, the established rate wt++ must be adjusted 
to an amount not to exceed the limit rate. 

Any additional funds provided must be used in 
accordance with the facility's written request to the 
department and are subject to audit. If the 
department determines t~at the funds were not 
~ttttlea used for the intended purpose, an adjustment 
wt++ must-se-made in accordance with subsection 5. 

b. Adjustments for unforeseeable expenses. 

(1) The department may provide for an increase in the 
established rate for additional costs t~at---aFe 
incurred to meet major unforeseeable expenses. s~e~ 
The expenses must be resident related and must be 
beyond the control of those responsible for the 
management of the facility. 

(2) T~e--faet+tty--~~st Within sixty days after first 
incurring the unforeseeable expense, the facility 
sha 11 submit a written request to the medica 1 
services division containing the following 
information te--t~e-~atea+-seFvtees-atvtsteA-wtt~tA 
St)(ty-aays-aHeF-ftFst--tAe~FFtA§--t~e--~AfeFeseeae+e 
e)(J3eAse: 

(3) 

(a) An explanation as to why the facility believes 
the expense was unforeseeable; 

(b) An explanation as to why the faet+tty!s 
maAage~eAt facility believes the expense was 
beyond the managerial control of the facility; 
and 

(c) A detailed breakdown of the unforeseeable 
expenses by expense line item. 

The department wt++ shall base its decision on 
whether the request clearly demonstrates that the 
economic or other factors that caused the expense 
were unexpected and arose because of conditions that 
could not have been anticipated by management based 
on their background and knowledge of nursing care 
industry and business trends. 
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(4) The department w~tt shall review the submitted 
information and may request additional documentation 
or conduct onsite visits. If an increase in costs is 
approved, the established rate w~tt must be adjusted 
upward not to exceed the limit rate.----

(5) Any additional funds provided must be used to meet 
the unforeseeable expenses outlined in the facility•s 
request to the department and are subject to audit. 
If the department determines that the funds were not 
~t~t~iea used for the intended purpose, an adjustment 
w~tt must be made in-accordance with subsection 5. 

c. Adjustment to historical operating costs. 

(1) A facility may receive ·a one-time adjustment to 
historical operating costs when the facility has been 
found to be significantly below care-related minimum 
standards described in subparagraph a of paragraph 2 
of this subdivision and when it has been determined 
tRat the facility cannot meet the minimum standards 
through reallocation of costs and efficiency 
incentives. 

(2) The following conditions must be met before a 
facility can receive the adjustment: 

(a) The facility shall document tRat~ based on 
nursing hours and standardized resident days, 
the facility cannot provide a minimum of one and 
two-tenths nursing hours per standardized 
resident day; 

(b) The facility shall document tRat all available 
resources, including efficiency incentives, if 
used to increase nursing hours, are not 
sufficient to meet the minimum standards; and 

(c) The facility shall submit a written plan 
describing how the facility will meet the 
minimum standard if the adjustment is received, 
wR~eR-ffi~st-~Ae+~ae including the number and type 
of staff to be added to the current staff and 
the projected cost for salary and fringe 
benefits for the additional staff. 

(3) The adjustment w~t+ must be calculated based on the 
costs necessary to increase nursing hours to the 
minimum standards less any operating margins and 
incentives included when calculating the established 
rate. The net increase w~+t must be divided by 
standardized resident days and the-amount calculated 
w~++ must be added to the aet~a+ rate. This rate 
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wt~~-tReA-ee 11 subject to any rate limitations that 
may apply. 

(4) If the facility fails to implement the plan to 
increase nursing hours to one and two-tenths hours 
per standardized resident day, the amount included as 
the adjustment wt~~ must be adjusted in accordance 
with the methodologies set forth in subsection 5. 

(5) If the aet~a~ cost of implementing the plan exceeds 
the amount included as the adjustment, no retroactive 
settlement wt~~ may be made. 

9. Under no circumstances, including an appeal or judicial 
decision to the effect a rate was erroneously established, may 
a rate adjustment be made to any rate established under this 
chapter, unless the cumulative impact of all adjustments not 
already included in the established rate equals or exceeds 
five cents per day for the rate weight of one. 

History: Effective September 1, 1980; amended effective July 1, 1981; 
December 1, 1983; July 1, 1984; September 1, 1987; January 1, 1990; 
April 1, 1991; January 1, 1992; November 1, 1992; November 22, 1993i 
January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-17. Classifications. 

1. AAy---~esteeAt A facility shall complete a resident 
classification review for any resident occupying a licensed 
facility bed, except ~ respite care ~esteeAts;-eee~~ytA§-a 
~teeAsee--A~~stA§--faet~tty---eee---~~st---Rave---a---~esteeAt 
e~asstfteatteA--~evtew, hospice inpatient respite care, or 
hospice general care resident. 

2. ResteeAts-wt~~ A resident must be classified in one of sixteen 
classes based on a resident classification review. If a 
resident classification review is not performed in accordance 
with subsection 3, except for a respite care, hospice 
inpatient respite care, or hospice general inpatient care 
resident, the resident must be classified as special care B 
until the next required review is performed in accordance with 
subsection 3 for purposes of determining standardized resident 
days. A resident, except for a respite care, hospice 
inpatient respite care, or hospice general inpatient care 
resident, who has not been classified must be billed at the 
reduced physical functioning A established rate. A respite 
care, hospice inpatient respite care, or hospice general 
inpatient care resident who is not classified wt~~ must be 
given a weight of one and five-tenths when determining 
standardized resident days. 
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3. Reviews must be conducted as follows: 

a. The facility wt~~ shall review the resident within the 
first seven days after any admission or return from an 
acute hospital stay. 

b. The facility wt~~ shall review the resident after 
twenty-five days, but--wlthin thirty days after any 
admission or return from an acute hospital stay. 

c. The facility wt~~ shall review each resident twice each 
year. The reviews wt~~ must be conducted six months apart 
and wt~t must be done according to a schedule established 
by the department for each report year. 

d. The seven-day review W~t~ must take precedence over the 
thirty-day review and the biannual review, and the 
thirty-day review wt~~ must take precedence over the 
biannual review. For example, if resident A was admitted 
on June first and the biannual review was in June, 
resident A we~~e may not be included in the June biannual 
review. On the other hand, if the biannual review was the 
second full week in July, resident A we~~e must be 
included, even though ~e-eP-s~e resident A had just had a 
thirty-day facility review on June thirtieth. 

4. The resident classification review ts-te must be completed 
based on the following criteria: ----

a. Assign point values for a resident•s activities of daily 
living in the areas of: 

(1) Eating - the process of getting food by any means 
into the body. 

(2) Transfer - the process of moving between positions. 

(3) Toileting - all processes involved with toileting. 

b. Determine each resident•s clinical group using the 
following hierarchy of criteria: 

(1) Heavy rehabilitation to qualify for heavy 
rehabilitation, a resident must require arid receive 
restorative physical or occupational therapy five 
times per week for a minimum of two and one-half 
hours per week or requires and is receiving intensive 
bowel or bladder retraining. Residents receiving 
therapy separately reimbursable by a third party 
eaRRet may not be included in this group. 

(2) Special care - to qualify for special care, a 
resident must not qualify as heavy rehabilitation and 
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must have an activity of daily living score of five 
or more and one or more of the following conditions 
or treatments: 

(a) Stage 4 decubitus. 

(b) Comatose. 

(c) Suctioning. 

(d) Nasal gastric feeding. 

(e) Parenteral feeding. 

(f) Quadriplegia. 

(g) Multiple sclerosis. 

(h) Ventilator dependent. 

(3) Clinically complex - to qualify for clinically 
complex, a resident must not qualify as special care 
and must have one or more conditions or treatments 
characteristic of special care with an activity of 
daily living score of three or four; or must not 
qualify for special care and must have one or more of 
the following conditions or treatments: 

(a) Dehydration. 

(b) Internal bleeding. 

(c) Stasis ulcer. 

(d) Terminally ill. 

(e) Daily oxygen. 

(f) Wound care. 

(g) Chemotherapy. 

(h) Transfusion. 

( i) Dialysis. 

(j) Daily respiratory care. 

(k) Cerebral palsy. 

(1} Urinary tract infection. 

(m) Hemiplegia. 
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(4) Special behavior - to qualify for special behavior, a 
resident must not qualify for clinically complex and 
must have one of the following conditions: 

(a) Verbal disruption - level 4+. 

(b) Physical aggression - level 4+. 

(c) Disruptive, infantile, or socially inappropriate 
- level 4+. 

(d) Hallucinations - level 2+. 

(5) Reduced physical functioning - a resident who does 
not qualify for special behavior w~++ must be 
classified as reduced physical functioning:--For a 
resident who has a level 4+ rating for general 
behavior, one point w~++ must be added to the 
activity of daily living-----score assigned in 
subdivision a of subsection 4. 

5. Based on the resident classification review, each resident 
w~++ must be classified into a case-mix class with a 
corresponding case-mix weight as follows: 

a. Heavy rehabilitation A; case-mix weight: 1.91. 

b. Heavy rehabilitation 8; case-mix weight: 2.24. 

c. Special care A; case-mix weight: 2.45. 

d. Special care B; case-mix weight: 2.67. 

e. Clinically complex A; case-mix weight: 1.17. 

f. Clinically complex 8; case-mix weight: 1.81. 

g. Clinically complex C; case-mix weight: 2.12. 

h. Clinically complex D; case-mix weight: 2.63. 

i. Special behavior A; case-mix weight: 1.16. 

j. Special behavior B; case-mix weight: 1.48. 

k. Special behavior C; case-mix weight: 1.90. 

1. Reduced physical functioning A; case-mix weight: 1.00. 

m. Reduced physical functioning B; case-mix weight: 1.29. 

n. Reduced physical functioning C; case-mix weight: 1.48. 
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o. Reduced physical functioning D; case-mix weight: 1.72. 

p. Reduced physical functioning E; case-mix weight: 2.21. 

6. The classification is effective the date the review is 
completed in all cases except for the admission review. The 
admission review is effective the date of admission. 

History: Effective September 1, 1987; amended effective January 1, 
1990; November 22, 1993; January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-92-96-29. Resident personal funds. 

1. A facility may not require FesteeAts a resident to deposit 
personal funds with the facility. 

2. Upon written authorization of a resident or the resident's 
legal representative, a facility ~~st shall hold, safeguard, 
manage, and account for the resident's personal funds 
deposited with the facility. 

3. tRe A facility may not charge the resident for holding, 
safeguarding, managing, or accounting for the resident's 
personal funds. Any related administrative costs, including 
bank charges, must be included in the daily rate. tRe ~ 
facility may not impose a charge against a resident's personal 
funds for any item or service wRteR-tS included in the daily 
rate. 

4. tRe A facility may maintain a resident's personal funds that 
do not exceed fifty dollars in a noninterest-bearing account. 
tRe A facility ~~st shall deposit any resident's personal 
funds-in excess of fi~dollars in an interest-bearing 
account that is separate from any of the facility's accounts 
and that credits all interest earned on the resident's account 
to s~eR the account. 

5. tRe A facility ~~st shall maintain a system that ass~Fes 
ensures a full, complete, and separate accounting, according 
to generally accepted accounting principles, of each 
resident's personal funds. An individual financial record 
must be available on request and a written accounting of 
transactions must be provided quarterly to the resident or the 
resident's legal representative. 

6. ResteeAt A resident's personal funds may not be commingled 
with any facility funds or with funds of any person other than 
another resident. 
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7. Upon death of a resident, the facility ~~st shall promptly 
convey the resident's personal funds, and a finar--accounting 
of those funds, to the individual administering the resident's 
estate. For purposes of this section, an "individual 
administering the resident's estate" includes a person 
lawfully empowered to facilitate the transfer of small estates 
without the use of a personal representative. 

8. tAe ~ facility ~~st shall purchase a surety bond or provide 
self-insurance to ass~Pe ensure the security of all resident 
personal funds deposited with the facility. 

History: Effective May 1, 1992; amended effective January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-82-86-21. Specialized rates for extraordinary medical care. 

1. A specialized rate for an individual with extraordinary 
medical needs may be established if the criteria in both 
subdivisions a and bare met. 

a. (1) The individual requires specialized therapies that 
are: 

(a) Restorative in nature (restorative means the 
individual has the ability to improve); 

(b) Medically necessary and provided in the 
facility; 

(c) Of at least two different types; and 

(d) Provided in excess of fifteen hours per week; 

(2) The individual requires extensive pulmonary care 
resulting from: 

(a) Suctioning and related tracheostomy care 
performed by a licensed nurse or therapist in 
excess of three and one-half hours in a 
twenty-four-hour period; or 

(b) A drug-resistant respiratory infection; 

(3) The individual requires total parenteral nutrition 
(TPN) and: 

(a) The individual is not eligible for or has been 
denied medicare part A or B benefits; and 
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(b) The individual requires 
nutrition based on medical 
minimum of three months; or 

total parenteral 
necessity for a 

(4) The individual requires the use of a ventilator and: 

(a) Is dependent on the ventilator a minimum of six 
hours per day; 

(b) Requires direct care by a licensed nurse, nurse 
aide, or therapist on a daily average of nine 
hours per day; 

(c) Is physiologically stable; and 

(d) Attempts to wean the individual from the 
ventilator have occurred during the acute 
hospital stay. 

b. Costs to provide direct care to the individual must exceed 
two and one-half times the actual direct care rate, 
adjusted for inflation, prior to limitations, for the 
individual 1 S resident classification. Costs wR~eR that 
may be included in determining if the cost factor is 
exceeded include salaries and fringe benefits of all 
direct care staff, nursing supplies, drugs, dietary 
supplements, and specialized equipment costs. 

2. A specialized rate wt~~ must be calculated for an individual 
who meets the criteria by subtracting the actual cost per day 
for direct care, prior to limitations, for the individual 1 S 
classification from the total cost per day for the individual. 

3. A one-time startup cost of one thousand dollars must be 
included in the initial specialized rate for the first thirty 
days after the effective date of the specialized rate. 

4. All income received for a specialized rate must be offset 
proportionately to the affected cost categories. 

4~ 5. The facility ffi~st shall report costs on a monthly basis for 
the first three full months after admission and on a quarterly 
basis thereafter. The specialized rates · wt~~ must be adjusted 
to actual on a prospective basis based on the report 
submissions. 

s~ 6. The specialized rate wt~~ must be paid in addition to the rate 
established for the individual 1 S resident classification. 

History: Effective November 22, 1993; amended effective January 1, 
1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4-19.2 
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75-02-06-22. Participation requirement. A facility must comply 
with the following provisions in order to be eligible to receive medical 
assistance payments. 

1. A facility may not charge private-pay residents rates that 
exceed those rates approved by the department for medical 
assistance recipients, except that: 

a. A facility may charge a higher rate for a private room. 

b. A facility may charge for special services not included in 
the daily rate if medical assistance residents are charged 
separately at the same rate for the same services. 
Special services must be avai lable to all residents and 
residents must be free to select or decline the special 
services. Special services may not include services 
provided by the facility in order to comply with licensure 
or certification standards which, if not provided, would 
result in a deficiency or violation by the facility. 
Services beyond those required to comply with licensure or 
certification standards may not be charged separately as 
special services if the services were included as 
allowable costs used to establish the current established 
rate. Special services may include cable television, 
telephones, long-distance calls, nonroutine hair care such 
as permanents requested by a resident, and the additional 
cost of brand name supplies requested by a resident and 
not ordinarily stocked. A facility shall inform the 
resident or a person acting on behalf of the resident that 
a charge may be made and the amount of the charge at the 
time a request for the special services is made. 

c. A facility may charge to hold a bed for a period in excess 
of the periods covered by subsections 3, 4, and 5 of 
section 75-02-06-14 if: 

(1) The resident, or a person acting on behalf of the 
resident, has requested the bed be held and the 
facility informs the person making the request, at 
the time of the request, of the amount of the charge; 

(2) For a medical assistance resident, the payment comes 
from sources other than from the resident ' s monthly 
income; and 

(3) All residents are charged the same amount. 

d. A facility may charge for medicare part A and part B 
coinsurance and deductibles. 

2. A facility may not require, as a condition of admission, any 
applicant to pay a fee or a deposit, loan any money to the 
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facility, or promise to leave all or part of the applicant's 
estate to the facility. 

3. A facility may not require any resident to use a vendor of 
health care services who is a licensed physician or pharmacist 
chosen by the facility. 

4. A facility may not provide differential treatment on the basis 
of status with regard to public assistance. 

5. A facility may not discriminate in admiss ion, services 
offered, or room assignment on the basis of status with regard 
to medical assistance. The collection and use by a facility 
of financial information of any applicant pursuant to a 
preadmission screening program does not raise an inference 
that the facility is using that information for any purpose 
prohibited by this chapter. Admission discrimination 
includes: 

a. Basing admission decisions upon an assurance by the 
applicant to the facility, or the applicant ' s guardian or 
conservator, that the applicant is neither eligible for 
nor will seek medical assistance for payment of facility 
care costs; or 

b. Engaging in preferential selection from waiting lists 
based on an applicant's ability to pay privately. 

6. A facility may not require any vendor of medical care, who is 
reimbursed by medical assistance under a separate fee 
schedule, to pay any portion of the fee to the facility except 
as payment for the fair market value of renting or leasing 
space or equipment of the facility or purchasing support 
services, if those agreements are disclosed to the department. 

7. A facility may not refuse, for more than twenty-four hours, to 
accept a resident returning to the same bed or an available 
bed certified for the same level of care, in accordance with a 
physician's order authorizing transfer, after receiving 
inpatient hospital services. 

8. A facility may not violate any rights of a health care 
facility resident as set forth in North Dakota Century Code 
section 50-10.2-02. 

9. Any facility certified as a nursing facility shall participate 
in medicare part A and part B with respect to at least thirty 
percent of the beds in the facility. 

10. If medicare covered services are provided to a resident who is 
simultaneously eligible for medical assistance and medicare, 
the facility shall bill for medicare part A and part B before 
billing medical assistance. The department may be billed only 
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for charges not payable by medicare. Medicare part B covered 
services are not included in the daily rate. 

11. A facility shall file on behalf of each resident or assist 
each resident in filing requests for any third-party benefits 
to which the resident may be entitled. 

12. A facility shall be certified to participate in the medical 
ass i stance program and have a provider agreement with the 
department. 

13. If a facility does not comply with the provisions of this 
section, the department may continue, if extreme hardship to 
the residents would otherwise result, to make medical 
assistance payments to the facility for a period not to exceed 
one hundred eighty days from the date of mailing a formal 
notice. In these cases, the department shall issue an order 
requiring the facility to correct the violation. If the 
violation is not corrected within the twenty-day period, the 
department may reduce the payment rate to the facility by up 
to twenty percent. The amount of the payment rate reduction 
must be related to the severity of the violation, and must 
remain in effect until the violation is corrected. The 
facility may seek reconsideration of or appeal the 
department ' s action as provided for in section 75-02-06-25. 

14. A facility may charge a higher rate for a private room used by 
a medical assistance resident if: 

a. The private room is not medically necessary; 

b. The resident, or a person acting on behalf of the 
resident, has requested the private room and the facility 
informs the person making the request, at the time of the 
request, of the amount of the payment and that the payment 
must come from sources other than a resident's monthly 
income; and 

c. The payment does not exceed the amount charged to 
private-pay residents. 

15. A facility may not accept any payment to hold a bed prior to 
the admission of a resident. 

16. A facility shall readmit a resident whose leave exceeds the 
facility's bed hold period upon the first availability of a 
bed in a semiprivate room if the resident: 

a. Requires the services provided by the facility; and 
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b. Is eligible for medical assistance. 

H;story: Effective January 1, 1996. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) ' 

75-02-06-23. Violation of chapter subjects facility to action. A 
facility that charges a private-pay resident a rate in violation of this 
chapter is subject to action for civil damages. The damages awarded may 
include three times the payments that result from the violation, 
together with costs and disbursements, including reasonable attorney 1 s 
fees or their equivalent. 

H;story: Effective· January 1, 1996. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-24. Exclusions. 

1. A facility that exclusively provides residential services for 
the nongeriatric physically handicapped shall not be included 
in the calculation of the rate limitations and its rate must 
not be limited by such limitations. The facility rate must be 
established using the actual allowable historical costs 
adjusted by the indices under subsection 4 of section 
75-02-06-16. Actual allowable historical costs must be 
determined using the applicable sections of the policies and 
procedures. 

2. A facility may establish a rate for respite care, hospice 
inpatient respite care, or hospice general inpatient care 
services. 

H;story: Effective January 1, 1996. 
General Author;ty: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-25. Notification of rates. 

1. The department shall notify each facility of the desk audit 
rate on or before November twenty-second of the year preceding 
the rate year, except a facility that has requested and 
received a cost reporting deadline extension of fifteen days 
or less shall be notified on or before November thirtieth of 
the year preceding the rate year, and a facility that has 
requested and received a cost reporting deadline extension in 
excess of fifteen days shall be notified on or before December 
fifteenth of the year preceding the rate year. 
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2. The facility shall provide to all private-pay residents a 
thirty-day written notification of any increase in the rates 
for each classification. An increase in rates is not 
effective unless the facility has notified private-pay 
residents that the rate increase is effective by the first day 
of the second month following the date of notification by the 
department. If the facility does not notify private-pay 
residents by the first day of the first month following 
notification by the department, the established rate in effect 
at the time of notification by the department must remain in 
effect until the date the rate is payable by private-pay 
residents. No retroactive adjustment may be made to an 
established rate remains in effect because the facility did 
not promptly notify private-pay residents unless the 
adjustment would result in a decrease of at least five cents 
per day for the rate weight of one. A facility may make a 
rate change without giving a thirty-day written notice when 
the purpose of the rate change is to reflect a necessary 
change in the case-mix classification of a resident. 

3. If the department fails to notify the facility of the desk 
rate, as provided in subsection 1, the time required for 
giving written notice, as provided for in subsection 2, must 
be decreased by the number of days by which the department was 
late in setting the rate. 

History: Effective January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 

75-02-06-26. Reconsiderations and appeals. 

1. Reconsiderations. 

a. Any requests for reconsideration of the final rate must be 
filed with the department's medical services division 
within thirty days of the date of the rate notification. 

b. The department's medical services division shall make a 
determination regarding the reconsideration within 
forty-five days of receiving the reconsideration filing 
and any requested documentation. 

2. Appeals. A provider dissatisfied with the final rate 
established may appeal upon completion of the reconsideration 
process as provided for in subsection 1. An appeal may be 
perfected by mailing or delivering, on or before five p.m. on 
the thirty-first day after the date of mailing of the 
determination of the medical services division made with 
respect to a request for reconsideration, the information 
described in subdivisions a through e to the department, at 
the address the department designates. An appeal under this 
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section is perfected only if accompanied by written documents 
including: 

a. A copy of the letter received from the medical services 
division advising of that division ' s decision on the 
request for reconsideration; 

b. A statement of each disputed item and the reason or basis 
for the dispute; 

c. A computation and the dollar amount that reflects the 
appealing party's claim as to the correct computat i on and 
dollar amount for each disputed item; 

d. The authority in statute or rule upon which the appealing 
party relies for each disputed item; and 

e. The name, address, and telephone number of the person to 
whom all notices regarding the appeal may be sent. 

History: Effective January 1, 1996. 
General Authority: NDCC 50-24.1-04, 50-24.4-02 
Law Implemented: NDCC 50-24.4; 42 USC 1396a(a)(13) 
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CHAPTER 75-82-87 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-07, Provider Reimbursement - Basic Care Facilities. 

A public hearing was conducted on August 3, 1995, in Bismarck, 
concerning proposed amendments to North Dakota Administrative Code 
Chapter 75-02-07, Provider Reimbursement - Basic Care Facilities, 
specifically amending section 75-02-07-17, Ratesetting. 

The rules set out a procedure for implementing rate limits for expanded 
and new basic care facilities in the event appropriations are projected 
to be insufficient to meet the cost of benefits by expanded and new 
basic care facilities. 

75-82-87-17. Ratesett;ng. 

1. The department shall establish reasonable rates for facilities 
for the care and maintenance of individuals dependent in whole 
or in part upon state--eP--ee~Rty supplementation of 
s~~~+e~Rta+-see~P~ty income aeRef~ts provided under North 
Dakota Century Code chapter 50-24.5. 

2. The department shall annually determine the allowable costs 
and shall adjust those costs to reflect changes projected in 
operational and labor costs for the year, beginning on July 
first and ending on June thirtieth of the following year. The 
rate thereby established must be called the audit rate. 

3. The department shall rank all licensed beds, in facilities for 
which an audit rate is established, by the respective audit 
rate set for the bed, and determine the position in the 
ranking below which lie eighty percent of the ranked beds. 
The reasonable rate established for each facility must be the 
lesser of the facility•s audit rate or the audit rate which 
has been established for the facility in which the bed thus 
determined is located. The reasonable rate must be effective 
from July first through June thirtieth of the following year. 

4. A ee~Rty-see~a+-seFv~ee-aeaPa-sha++-aete~~Re-tRe payable rate 
must be determined for any resident whose care is, in whole or 
in part, paid feF-ay-tRat-ee~Rty-see~a+-sePv~ee-aeaPa through 
North Dakota Century Code chapter 50-24.5. The payable rate 
sRa++ must be an amount equal to forty-five dollars plus the 
least of: 

a. The reasonable rate; 
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b. The rate charged by the facility to residents not 
dependent upon state--eF---ee~Rty supplementation of 
s~~~+e~eRta+-see~F~ty income eeRef~ts provided under North 
Dakota Century Code chapter 50-24.5; eF 

c. A rate voluntarily agreed to by the facility~i_Q! 

d. A reduced rate set under subsection 5. 

5. tR--tRe--eveRt--a--ee~Rty--see~a+--seFv~ee-eeaFe-estae+~sRes-a 
~ayae+e-Fate-+ess-tRaR--tRat--Fe~~~Fee--ey--s~eseet~eR-4;--aRy 
ee~Rty-see~a+-seFv~ee-eeaFe-ex~eRe~t~Fes-~aee-~~Fs~aRt-te-tRat 
Fate-w~+t-ReRetRe+ess--ee--eeRs~eeFee--ey--tRe--ee~aFt~Rt--~R 
eete~~R~Rg--tRat--ee~Rty--see~at-SeFv~ee-eeaFe!s-ex~eRe~t~FeS 
feF-~eeF-Fet~ef-~~Fs~aRt-te-NeFtR-9aketa-~eRt~Fy-~eee--seet~eR 
S9-9i-99~2~ 

****************************************************************** 

S~--tR--tRe--eveRt--a--ee~Rty--see~at--SeFv~ee-eeaFe-estaet~SRes-a 
~ayae+e-Fate-+ess-tRaR--tRat--Fe~~~Fee--ey--s~eseet~eR-4;--aRy 
ee~Rty-see~a+-seFv~ee-eeaFe-ex~eRe~t~Fes-~aee-~~Fs~aRt-te-tRat 
Fate-w~++-Ret-ee-eeRs~eeFea-ey-tRe-ae~aFt~Rt--~R--eete~~R~R§ 
tRat--ee~Rty--see~a+--seFv~ee--eeaFe!s--ex~eRe~t~Fes--feF-~eeF 
Fet~ef--~~Fs~aRt--te--NeFtR--9aketa---~eRt~Fy---~eee---seet~eR 
S9-9i-99~2~---tRe-a~Re~eRt-~ee-~ReeF-tR~s-s~eseet~eR-eeee~s 
effeet~ve-w~tR-Fes~eet-te-Fates-~a~e-feF~seFv~ees-f~FR~sRee-eR 
aRe-afteF-d~ty-i;-±99±~ 

****************************************************************** 
a. If at any time the total number of licensed basic care 

beds in North Dakota exceeds one thousand three hundred 
eighty-two, before the beginning of each quarter beginning 
thereafter, the department shall review the sufficiency of 
appropriations provided to pay the estimated cost of 
supplements. If the appropriations appear insufficient, 
the department shall determine reduced rates for all 
facilities with substantial capacity increases and for all 
new facilities. 

b. The reduced rate for each facility subject to a reduced 
rate is determined by: 

(1) Establishing the total appropriation available for 
supplements during that reduced rate quarter; 

(2) Projecting the number of beds, in all facilities with 
substantial capacity increases and all new 
facilities, that will likely be occupied by persons 
eligible for a supplement during the reduced rate 
quarter; 
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(3) Projecting expenditures for supplements, for that 
reduced rate quarter, in all facilities not subject 
to reduced rates; 

(4) Projecting expenditures for supplements, · during a 
reduced rate quarter, that would be made in all 
facilities with substantial capacity increases and in 
all new facilities, if those facilities were not 
subject to limits; 

(5) Subtracting the amount projected under paragraph 3 
from the amount determined under paragraph 1; 

(6) Subtracting the amount determined under paragraph 5 
from the amount projected under paragraph 4; 

(7) Dividing the amount determined under paragraph 6 by 
the number projected under paragraph 2; and 

(8) Reducing the reasonable rate set for that facility by 
the amount determined under paragraph 7. 

c. A facility is not subject to reduced rates if it is not a 
new facility or if it has not been subject to a 
substantial capacity increase. All new facilities and all 
facilities subject to a substantial capacity increase are 
subject to reduced rates. 

d. A reduced rate is effective during the reduced rate 
quarter for which it is establ ished. 

e. A facility subject to a reduced rate must be informed of 
the reduced rate no later than the usual date supplement 
payment is made to the facility for services furnished 
during the first month of the reduced rate quarter. 

f. For purposes of this subsection: 

(1) 11 New faci 1 i ty 11 means a faci 1 i ty that was not a 
licensed facility on or before July 1, 1995. 

(2) 

(3) 

11 Quarter 11 means one of the four periods occurring in 
each calendar year, beginning January first and 
ending March thirtieth, beginning April first and 
ending June thirtieth, beginning July first and 
ending September thirtieth, or beginning October 
first and ending December thirty-first. 

11 Substantial capacity increase 11 means a capacity 
increase to a licensed capacity six or more licensed 
beds greater than that facility's licensed capacity 
on July 1, 1995, or a capacity increase equal to or 
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greater than one and one-tenth times that facility ' s 
licensed capacity on July 1, 1995, whichever is less. 

(4) "Supplement" means payments provided or the provision 
of payments under subsection 3 of North Dakota 
Century Code section 50-24.5-02. 

6. The payable rate sAa++ must include a forty-five dollar per 
month clothing and personal needs allowance which must be 
reserved for each individual. Facilities shall ensure that 
this monthly clothing and personal needs allowance i s reserved 
for its intended purpose. 

7. Partial year. 

a. For facilities changing ownership during the rate period, 
the rate established for the previous owner wt++ must be 
retained. 

b. For existing facilities adding beds, the rate for the new 
beds wt++ must be the same as for the other similarly 
licensed beds in the facility. 

c. New facilities wtH shall submit, for departmental 
approval, a proposed budget for operations for the period, 
at least three months but not more than fifteen months in 
duration, which ends on June thirtieth. The rate 
established based upon the approved budget SAa++ must be 
treated as a final audit rate, except as provided in 
subsection 5, and sAa++ must continue in effect until the 
beginning of the rate period next following after the end 
of the report period which coincides with the end of the 
budget period. 

8. Adjustments and reconsideration procedures. 

a. Rate adjustments may be made to correct errors 
subsequently determined and sAa++ must also be retroactive 
to the beginning of the facility's rate period. 

b. An adjustment must be made for a facility which has 
terminated participation in the program and has disposed 
of its depreciable assets or which has changed ownership. 
In this case, the regulations pertaining to gains and 
losses on disposable assets wt++ must be effective. 
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c. Any requests for reconsideration of the rate must be filed 
with the department for administrative consideration 
within thirty days of the date of the rate notification. 

H;story: Effective July 1, 1989; amended effective April 1, 1991; 
July 1, 1995; January 1, 1996. 
General Author;ty: NOCC 50-06-16 50-24.5-02 8 
Law Implemented: NDCC §9-96-±4~2 50-24.5-02 3 
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CHAPTER 75-82-18 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code Chapter 
75-02-10, Aid to Vulnerable Aged, Blind, and Disabl ed Persons 
specifically adopting a new section 75-02-10-10, County Admin i stration. 

A publ i c hearing was conducted on August 3, 1995, in Bismarck, 
concerning proposed amendments to North Dakota Administrat i ve Code 
Chapter 75-02-10, Aid to Vulnerable Aged, Blind, and Di sab led Persons , 
spec i fically adopting a new section 75-02-10-10, County Admin i strat i on . 

The new section provides a formula, developed by the department in 
cooperation with the county social service boards, for distr ibuting each 
county ' s share of basic care costs after August 1, 1995, as required by 
North Dakota Century Code section 50-24.5-06, as amended by section 22 
of 1995 Senate Bill No. 2037. 

75-02-10-10. County administration. 

1. Except as provided in subsection 2, the county agency of t he 
county where the applicant or recipient is living must be 
responsible for the administration of the program wi th respect 
to that applicant or recipient. 

2. When a recipient moves from one county to another, the county 
agency in the outgoing county continues to be respons i ble for 
the administration of the program with respect to that 
recipient until the last day of the month after the month i n 
wh i ch the recipient moved to the incoming county . 

3. Each county's share of the total of all counties ' shares of 
the cost of basic care supplementation under North Dakota 
Century Code chapter 50-24.5 must be determined, as of June 
first of each year, for purposes of the next calendar year, to 
be equal to one-fifth of the total of that county ' s proportion 
of the North Dakota totals of all the following factors: 

a. The population of persons age sixty-five and older, as 
derived from the latest population estimates available 
from the United States bureau of the census; 

b. The total taxable valuation of property subject to the 
general property tax, as derived from the table of va l ues 
for taxable valuation for each county in the most recent 
report of property valuations available from the office of 
the state tax commissioner; 
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c. The total number of aged, blind, and disabled recipients 
of medica id benefits as derived from records of the 
department for the preceding calendar year; 

d. The county per capita income for each county, as derived 
from compilations of the United States department of 
commerce, bureau of economic analysis, multiplied times 
the total population of each county, as derived from the 
latest population estimates available from the Uni t ed 
States bureau of the census; and 

e. The total average number of occupied basic care beds, in 
facilities for which rates are set pursuant to North 
Dakota Century Code section 50-06-14.3 or subsection 3 of 
North Dakota Century Code section 50-24.5-02, in the 
preceding calendar year, as deri ved from compiled reports 
of t he department of health for each reported bed, 
mul ti plied times the reasonable daily rate for the basic 
care facility providing that bed, as determined by the 
department of human services pursuant to North Dakota 
Century Code section 50-06-14.3 or subsection 3 of North 
Dakota Century Code section 50-24.5-02, and in effect on 
the preceding December thirty-first, multiplied times 
three hundred sixty-five. 

4. Each county ' s share of the total of all counties ' shares of 
the cost of basic care supplementation under North Dakota 
Century Code chapter 50-24.5, for services provided during the 
period beginn i ng August 1, 1995, and ending December 31, 1995, 
i s: 

a. Adams - 0.2493 percent; 

b. Barnes - 1. 9637 percent; 

c. Benson - 1.2411 percenti 

d. Bil lings - 0.1138 percenti 

e. Bottineau - 0.9896 percenti 

f. Bowman - 0.3405 percenti 

g. Burke - 1.4411 percenti 

h. Burl ei gh - 10.9574 percenti 

i. Cass- 7.6407 percenti 

j. Caval ier - 0.7948 percenti 

k. Di ckey - 1.4605 percenti 
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1. Divide- 1.7785 percent; 

m. Dunn - 0.5135 percent; 

n. Eddy - 0.4251 percent; 

o. Emmons - 0.9132 percent; 

p. Foster - 0.4064 percent; 

g. Golden Valley - 0.3553 percent; 

r. Grand Forks- 7.3561 percent; 

s. Grant - 1.2907 percent; 

t. Griggs - 0.3162 percent; 

u. Hettinger - 0.3071 percent; 

v. Kidder - 0.2863 percent; 

w. LaMoure - 2.4303 percent; 

x. Logan - 1.9355 percent; 

y. McHenry - 0.8156 percent; 

z. Mcintosh - 0.5962 percent; 

aa. McKenzie - 1.0526 percent; 

bb. Mclean - 1.6517 percent; 

cc. Mercer - 1.8049 percent; 

dd. Morton - 2.8878 percent; 

ee. Mountrail - 0.7769 percent; 

ff. Nelson - 0.6075 percent; 

gg. Oliver - 0.7991 percent; 

hh. Pembina - 4.4845 percent; 

ii. Pierce - 3.8049 percent; 

jj. Ramsey- 1.8323 percent; 

kk. Ransom - 0.6385 percent; 

11. Renville- 0.6723 percent; 
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nm. Richland - 2.2331 percent; 

nn. Rolette - 0.9241 percent; 

oo. Sargent - 0.4712 percent; 

pp. Sheridan - 0.8287 percent; 

qq. Sioux - 0.2349 percent; 

rr. Slope - 0.0821 percent; 

ss. Stark - 1.9958 percent; 

tt. Steele - 0.2331 percent; 

uu. Stutsman - 9.9988 percent; 

vv. Towner - 0.4909 percent; 

ww. Traill - 0.8604 percent; 

xx. Walsh - 2.0701 percent; 

yy. Ward - 6.6444 percent; 

zz. Wells - 1.0650 percent; and 

aaa. Williams - 3.9359 percent. 

History: Effective January 1. 1996. 
General Authority: NDCC 50-06-15, 50-24.5-02(8) 
Law Implemented: NDCC 50-24.5 
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FEBRUARY 1996 

STAFF COMMENT: Chapter 75-05-00.1 contains all new material and is not 
underscored so as to improve readability. 

Chapter 
75-05-00.1 
75-05-01 
75-05-02 
75-05-03 
75-05-04 
75-05-05 
75-05-06 

Section 
75-05-00.1-01 
75-05-00.1-02 
75-05-00.1-03 

75-05-00.1-04 
75-05-00.1-05 
75-05-00.1-06 

ARTICLE 75-85 

HUMAN SERVICE CENTER LICENSURE STANDARDS 

Human Service Center Licensure 
Administration and Center Management 
Physical Plant Management 
Clinical Services 
Client Management 
Specialized Services 
Human Service Center Essential Client Services 

and Eligibility 

CHAPTER 75-85-88.1 
HUMAN SERVICE CENTER LICENSURE 

Definitions 
License Required 
Department to Conduct Human Service 

Center Licensure Reviews 
Designation of Chairperson of Licensure Team 
Licensure Team 
Programs and Services Reviewed 
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75-05-00.1-07 
75-05-00.1-08 

75-05-00.1-09 
75-05-00.1-10 
75-05-00.1-11 
75-05-00.1-12 
75-05-00.1-13 

Licensure Team Reporting Procedures 
Issuance of Licensure Team Report to 

the Human Service Center 
Action on Conditions 
Provisional Licensure 
Licensure Team Review Followup 
Licensure 
Licensure Report Maintenance 

75-85-88.1-81. Definitions. As used in this article: 

1. "Condition" means that the human service center does not meet 
a standard contained in this article. 

2. "Department" means the department of human services. 

3. "Reco11111endation" means a suggestion offered by the licensure 
team to strengthen and enhance the programs and services 
offered by the center. Reco11111endations do not have to be 
satisfied by the human service centers to complete licensure. 

4. "Standard" means a requirement for licensure that may not be 
waived by the department. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-88.1-82. License required. A human service center may not 
operate without first having obtained a license issued by the department 
under North Dakota Century Code section 50-06-05.2. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-88.1-83. Department to conduct human service center 
licensure reviews. The department shall conduct a review of 
departmental licensure standards, procedures, and rules prior to the 
departmental biannual licensure review of the human service center. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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75-85-88.1-84. Des;gnat;on of cha;rperson of l;censure team. The 
executive director of the department shall designate an individual from 
within the department to serve as chairperson of the licensure team that 
evaluates the regional human service centers. 

H;story: Effective February 1, 1996. 
General Author;ty: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-85-88.1-85. l;censure team. The chairperson designated under 
section 75-05-00.1-04 shall develop a licensure team to conduct onsite 
reviews at each regional human service center. The licensure team may 
be composed of any of the following individuals: 

1. A psychologist or a psychiatrist; 

2. A psychiatric nurse; 

3. A representative from the aging services division; 

4. A representative from the alcohol and drug services division; 

5. A representative from the children and family services 
division; 

6. A representative from the developmental disabilities division; 

7. A representative from the management services division; 

8. A representative from the mental health services division; 

9. A representative from the vocational rehabilitation services 
division; and 

10. A regional human service center consumer or a member of the 
consumer's family. 

H;story: Effective February 1, 1996. 
General Author;ty: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-85-88.1-86. Programs and serv;ces rev;ewed. The licensure 
team shall review the following major programs and services: 

1. Administration; 

2. Physical plant; 

3. Clinical services; 

4. Client management; and 
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5. Specialized services. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-99.1-97. Licensure team reporting procedures. At the 
conclusion of the review, each team member shall write a report on the 
programs and services reviewed. Each report must contain: 

1. A description of programs and services; 

2. Strengths of the pro~rams and services reviewed; 

3. Concerns; 

4. Conditions; and 

5. Recommendations. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-99.1-98. Issuance of licensure team report to the human 
service center. Within thirty days after the site visit to. the human 
service center, the licensure team report of the review must be sent to 
the regional director. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-99.1-99. Action on conditions. The human service center 
shall have ninety days to satisfy the cited condition or to develop and 
implement a plan to satisfy the cited condition. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-99.1-19. Provisional license. If the human service center 
does not satisfy the cited condition or does not develop and implement a 
plan to satisfy the cited condition, a provisional license may be 
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issued. The provisional license may be in effect for a maximum of three 
months. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-88.1-11. Licensure team review followup. After the human 
service center has corrected the cited conditions or has developed a 
plan to correct the cited conditions, at least two members of the 
original licensure team shall conduct followup visits to verify that the 
human service center has met the conditions or completed their 
correction plan. Site compliance with the previous survey 1 s conditions 
and recommendations must be review~d during the next survey. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-88.1-12. Licensure. The department shall issue a license 
when a human service center has met all of the licensure standards 
outlined in this article. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-88.1-13. Licensure report maintenance. All reports of the 
licensure reviews must be retained on file in the department 1 S central 
office. Individual site followup reviews must also be retained. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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CHAPTER 75-95-91 

75-85-81-91. Definitions. As used in this article: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

8-: 9. 

"Acute treatment services" means a group of core services 
designed to address the needs of vulnerable children, 
adolescents, adults, elderly, and families who have problems. 

11 Addiction evaluation" means an assessment by an addiction 
counselor to determine the nature or extent of possible 
alcohol abuse, drug abuse, or chemical dependency. 

"Admission process 11 means an initial face-to-face contact with 
the client intended to define and evaluate the presenting 
problem and make disposition for appropriate services. 

11 Aftercare services" means acti viti es provided "£e-~F11Hv~eli:ia:ts 
for an i ndi vidual with serious mental H :tResses ill ness and 
who aFe is in an inpatient facility and ready for discharge. 
These services assist t~em an individual in gaining access to 
needed social, psychiatric, psychological, medical, 
vocational, housing, and other services in the community. 

"Case management aflel-afteFeaFe for ~flel~v~eli:iah an individual 
with serious mental H:tResses illness 11 means services which 
will provide or assist ~flel~v~eli:ia:ts an individual with serious 
mental ~1-1-Resses illness in gaining access to needed medical, 
psychological, social, educational, vocational, housing, and 
other services. 
11 Client 11 means a-~eFseR an individual who receives clinical or 
extended services from the human service center and for whom 
afl-~flel~v~eli:ia:t~!eel-seFv~ee a client record is maintained. 

"Client record" means a compilation of those events and 
processes that describe and document the evaluation, care, 
treatment, and service of the client. 
11 Clinical services" means a variety of services, including 
acute treatment services, emergency services, extended care 
services, medications, meel~ea:t----seFv~ees; community 
consultation and education, psychological services, and 
regional intervention services to meet the care and treatment 
needs of clients. 
11 Clinical staff privileges" means approval ey of human service 
center staff, who have been identified ~fl Qx the wF~tteR 
~l:ia:t~ty--assl:iFaRee--~1-aR; regional director to render client 
care and treatment services within well-defined limits, based 
on the individual •s professional qualifications, experiences, 
competence, ability, and judgment. 
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9':' 10. 11 Conmunity home counselor 11 means a-~eFseR an individual who 
provides care, supervision, and training for ~Ra~v~a~a+s an 
individual with serious mental ~+tResses illness or serious 
emotional disturbance in a conmunity residential care 
facility; and assists Fes~aeRts a resident in reorientation to 
the conmunity;--aRa--~s--Fes~eRs~e+e--feF--tRe---~~kee~---aRa 
~~RteRaRee-ef-tRe-fae~+~ty. 

lQ':' 11. 11 Conmunity living supervisor 11 means a professional who is 
responsible for the planning and implementation of training 
and treatment in a conmunity residential care facility for 
~Ra~v~a~a+s an individual with serious mental ~+tResses 
illness. 

lh 12. 11 Conmunity residential service 11 means a variety of residential 
options which may include transitional living, supported 
living, crisis residential, in-home residential services, and 
other residential services necessary to assist an individual 
in becoming successful and satisfied in tRe~F the individual's 
living environment. 

l2':' 13. 11 Conmunity supportive care service 11 means the use of noncenter 
staff to assist ~Ra~v~a~a+s an individual with serious mental 
~+tResses illness to remain in the conmunity. 

l3':' 14. 11 Crisis residential services 11 means temporary housing to 
provide crisis intervention, treatment, and other supportive 
services necessary for an individual to achieve stabilization 
and crisis resolution. 

±4':'--llQSM--±tt-Rll-~aRs-tRe-tR~Fa-ea~t~eR-Fev~sea-ef-tRe-a~agRest~e 
aRa-stat~st~eat-~R~a+-ef-~Rta+--a~seFaeFs--ef--tRe--~F~eaR 
~syeR~atF~e-assee~at~eR':' 

15. 11 Department 11 means the department of human services. 

16. 11 Diagnosis 11 means the process of identifying specific mental 
or physical disorders based on QSM-ttt-R-aRa-±~Q-9-~M standard 
diagnostic criteria. 

17. 11 Educational programs 11 means planned, time-limited educational 
programs s~eR-as, including child management or parenting 
courses. 

18. 11 Emergency services 11 means a service that is available at all 
times to handle crisis situations. 

19. 11 Extended care services 11 means services provided to 
~Ra~v~a~a+s an individual with serious mental illness to 
maintain or promote social, emotional, and physical well-being 
through opportunities for socialization, work participation, 
education, and other self-enhancement activities. Extended 
care services include ~aFt~a+--eaFe; community residential 
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services, work skills development, community supportive care 
services, seF~e~sly-me~tally-~ll case management and aftercare 
services, and psychosocial rehabilitation centers. 

20. 11 Extended services 11 means a federally mandated [34 CFR 
part 363.50(a)(2)] component designed to provide 
employment-related, ongoing support for ~~a~v~a~als an 
individual in supported employment ~~e~---eem~let~e~---ef 
tFa~~~~§. tA~s Extended services may include job development, 
replacement in the event job loss occurs, and, except for 
tAese--~~a~v~a~als an individual with serious mental illness, 
must include a minimum of two onsite job skills training 
contacts per month and other support services as needed to 
maintain employment. It may also mean providing other support 
services at or away from the worksite. 

21. 11 Group counsel ingn or 11 group therapyn means a form of 
treatment in which a group of clients, with similar problems, 
meet with a counselor or therapist to discuss difficulties, 
provide support for each other, gain insight into problems, 
and develop better methods of meet~~§-tAe~F-~Feelems problem 
solving. 

22. 11 Human service center 11 means a facility wA~eA-was established 
in accordance with the provisions of North Dakota Century Code 
section 50-06-05.3. 

23. 11 Human service counci 111 means a group appointed in accordance 
with the provisions of North Dakota Century Code section 
50-06-05.3. 

24. lllb9-9-bMll--mea~s--tAe--l99Q--~~teF~at~e~al--elass~f~eat~e~-ef 
a~seases---{~~~tA---Fev~s~e~;---seve~tA---ea~t~e~}----el~~~eal 
mea~HeaHe~':' 

25':' 11 Individual counseling 11 or 11 individual therapy 11 means a form 
of treatment in which a counselor or therapist works with a 
client on a one-to-one basis. 

25. 11 Individual plan 11 means a document which describes an 
individual plan of treatment or service for each client, 
including a description of the client 1 S problems and goals for 
treatment and the individuals responsible for i nitiating and 
implementing the plan. 

26. 11 Individual service plan (ISP) 11 means a--aee~me~t--tAat 
~ae~t~f~es---tAe---seFv~ees---te---ee---~Fev~aea---te---me~tal 
FetaFaat~e~-aeve+e~me~tal-a~sae~l~t~es-ease-ma~a§eme~t-el~e~ts 
an individual plan that identifies service needs of the 
eligible client and the services to be provided, and which is 
developed by the mental retardation-development disabilities 
case manager and the client or that client 1 S legal 
representative, or both, considering all relevant input. 
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27. lltAa~v~a~at--tFeatmeAt--~taA--{tlP}ll--meaAs--a--aee~meAt-wR~eR 
aeseF~ees-aA-~AS~V~S~at-~taA-ef-tFeatmeAt-eP-SeFv~ee-feF--eaeR 
et~eAt;--~Aet~a~Ag--a--aeseF~~t~eA--ef--tRe-et~eAt!s-~Feetems; 
geats;--aAa--eejeet~ves--feF--tFeatmeAt--aAa--ef---~Aa~v~a~ats 
Fes~eAs~ete-feF-aevete~~Ag-aAa-~m~lemeAt~Ag-tRe-~taA~ 

28~ 11 1ndividual with a serious mental illness 11 means a chronically 
mentally ill individual as defined in subsection 0.1 of North 
Dakota Century Code section 57-38-01. 

29~ 28. 11 lndividualized written rehabilitation program (IWRP) 11 means a 
statement of the client's rehabilitation goal and a detailed 
outline of the program to be followed in achieving the goal. 
The individualized written rehabilitation program is not a 
contract, · but ~s rather a tool in the rehabilitation process 
used for ~AfeFmat~eA informational, planning, and assessment 
purposes. tt-Fe~~~Fes-~aFt~e~~ateFy Participatory planning by 
the counselor and the client is required to establish 
communication and a mutual understanding of the goals and the 
objectives. 

39~ 29. 11 Medi cation revi ew 11 means prescription monitoring and 
consultation te, with a client FegaFS~Ag-tRe-et~eAt!s--~se--ef 
mea~eat~eA~ performed by a psychiatrist or medical doctor, eF 
ey-a-Feg~steFeS-A~FSe-eF-a-t~eeAsea-~Faet~eat-A~Fse-~ASeF--tRe 
S~Feet~eA--aAS--S~~eFv~s~eA--ef--a--~syeR~atF~St--eF-~Rys~e~aA 
regarding the client's use of medication. 

3h 30. 11 Mental retardation-developmental disabilities case 
management 11 means aet~v~t~es-~Fev~aea-te-el~g~ete-~eFseAs-w~tR 
meAtat---FetaFaat~eA-aevete~meAtal---a~sae~t~t~es--wR~eR--w~tt 
ass~st-tRem-~A--ga~A~Ag--aeeess--te-7Aeeaea--see~at;--mea~eat; 
ea~eat~eAat;--veeat~eAat;--FeStSeAt~at;--aAa-etReF-SeFv~ees-~A 
tRe-ee~~A~ty services which will assist an individual with 
mental retardation and related conditions in gaining access to 
needed medical, social, educational, vocational, and other 
services, review of client outcomes and satisfactions, 
monitoring and evaluation of services, and includes related 
paperwork, collaterals with significant others and other 
agencies, phone contacts, and consultation with other staff, 
supervisors, and peers. 

32~ 31. 11 Mental retardation-developmental disabilities case manager 11 

means a qualified mental retardation professional who is 
responsible for providing a single point of entry, program 
coordination, aAa monitoring~ and review for assigned clients. 

32. 11 Mental status 11 means an evaluation of an individual's 
appearance, posture, mood, affect, attitude toward assessment, 
orientation, speech, recent and remote memory, abstract 
reasoning, insight, judgments, preoccupations, hallucinations, 
delusions, and suicidal or homicidal ideation. 
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33. "Minorities" means all individuals who are ethnic black, 
hispanic, Asian or Pacific islander, American Indian, or 
Alaskan native. 

33':' 34. "Multidisciplinary team" means at least three staff members 
representing two different professions, disciplines, or 
services. At least one of the three must be a psychiatrist or 
psychologist. 

34':' 35. "Outreach" means the process of reaching into a corrmuni ty 
systematically for the purposes of identifying ~eFseAs 
individuals in need of services, alerting and referring 
~eFseAs an individual and tl:letF--faR!tHes an individual 1 S 
family to the availability of services, locating needed 
services, and enabling ~eFseAs an individual to enter and 
accept the service delivery system. 

36':'--llPaFtta~--eaFell-R!eaAs-eeAteF-eF-eeR!R!~Atty-easea-Fel:laet~ttattve 
seFvtees-~Fevtaea-te-R!eAta~~y--t~~--~eFseAs--te--R!atAtatA--aAa 
~FeR!ete--seeta~;--eR!etteAa~;--aAa--~l:lystea~-we~~-eetA§-tAFe~gl:l 
e~~eFt~Atttes-feF-seeta~tlatteA;-tAeFa~y;-weFk--~aFttet~atteA; 
ea~eatteA;-aAa-etAeF-Se~f-eAAaAeeR!eAt-aettvttteS':' 

36. "Program" means an organized system of services designed to 
meet the service needs of clients. 

37. "Progress notes" means the documentation in the client 1 S 
record which describes the client 1 S progress or lack of 
progress in treatment. 

38. "Psychiatric evaluation" means the assessment or evaluation of 
a client by a psychiatrist. 

39. "Psychiatrist" means a physician, with three years of approved 
residency training in psychiatry, who is American board of 
psychiatry and neurology eligible, and who is licensed to 
practice medicine in the state of North Dakota. 

40. "Psychological evaluation" means the assessment or evaluation 
of a client by or under the supervision of a licensed 
psychologist. 

41. "Psychologist" means a professional who holds a doctorls 
degree in psychology and who is licensed by the state of North 
Dakota or who qualifies as a psychologist under North Dakota 
Century Code section 43-32-30. 

42. "Psychosocial rehabilitation center" means a facility whose 
staff may provide socialization, social skill building, 
information and referral, and corrmunity awareness for the 
purpose of enhancing the ability of tAatvta~a~s an individual 
with serious mental t~~Aesses illness to live in the 
corrmunity. 
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43. llQ~a~tty---ass~FaAeell---~eaAs---aA---eA§etA§---~Feeess---wAtEA 
syste~attea~~y--~AtteFs--aAa--eva~~ates---tAe---~~a~tty---aAa 
a~~Fe~FtateAess--ef--E~teAt--EaFe--aAa--etAeF-ageAEy-seFvtees; 
~Fevtaes-a-~tAeS-~FeB~e~-tSeAttfteatteA;-~Fevtaes--eeFFeEttve 
aetteA--tf--Aeeaea;--aAa--~eAtteFs-e~tee~s~ 11 Qualitative and 
quantitative indicator 11 means an expected standard of care or 
outcome that can be measured. 

44. 11 Regional aging services eeeFStAateF program administrator~~ 
means a-~eFseA an individual assigned the responsibility to 
plan, develop, implement, and assess programs under the Older 
Americans Act. 

45. 11 Regional mental retardation-developmental disabilities 
program administrator 11 means a professional designated by the 
regional director who is responsible for the overall 
management and administration of the mental 
retardation-developmental disabilities case management system. 

46. 11 Region a 1 di rector 11 means the human service profession a 1 who 
is appointed by the executive director of the department to be 
responsible for the overall management and administration of 
the human service center. 

47. 11 Regional intervention service 11 means a service unit within a 
human service center which provides crisis intervention and 
support services in a community as an alternative to state 
hospital admission. 

48. 11 Regional representative of county social services programs 11 

means a-~eFseA an individual, designated by the regional 
director of the human service center, to whom is delegated the 
responsibility feF of supervising and assisting with county 
social service boara-programs as assigned. 

49. 11 Residential treatment team 11 means multidisciplinary staff who 
make decisions regarding admissions, treatment, training, and 
disposition of clients in the community residential service. 

50. 11 Risk management 11 means an ongoing process of systematically 
reviewing the activities which monitor and evaluate the 
quality and appropriateness of clients 1

, staff staffs I, and 
visitors~ safety and protection. 

51. llSeFvtee--FeEeFall--~aAs--a--ee~~t~atteA--ef--tAese-eveAts-aAa 
~Feeesses-tAat-aesEFtBe-aAa--aee~~At--tAe--eva~~atteA;--EaFe; 
tFeat~eAt;--aAS--SeFVtEe--ef--tAe--E~teAt~ 11 Semi-independent 
living arrangement 11 means services which are provided to an 
i ndi vi dua 1 with serious menta 1 i 11 ness in the i ndi vi dua 11 s 
chosen environment to assist and enhance an individual 1 S 
abilities to be successful and satisfied in the individual 1 S 
living environment. Services may include assessment, 
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education and training, monitoring, financial assistance, 
advocacy, or other supported activities. 

52. 11 Seriously mentally ill (SMI) day treatment 11 means center or 
community-based services provided to individuals to maintain 
or promote social, emotional, and physical well-being through 
opportunities for socialization, therapy, work preparation, 
education, and other self-enhancement activities. 

53. 11 SMI group care 11 means the provision of meals and 
lodging-related services to an individual in a 
twenty-four-hour per day community-based living environment 
established for an individual who does not need the protection 
offered in an institutional setting, but is not yet ready for 
independent living. 

52-: 54. 11 Staff orientation and inservice training 11 means orientation 
of new employees and inservice training of staff provided or 
approved by the department. 

53-: 55. 11 Supervision of county social services 11 means the activities 
of supervision, consultation, evaluation, licensure, 
certification of various county social service programs, 
program planning, implementation, monitoring, receiving and 
reviewing reports, generation of statistical reports, staff 
development, and inservice training of county social service 
board staff and board members. 

54-:--ll5~~~eFtea--+tvtA§-seFvteesll-~aAs-seFvtees-wAt€A-aFe-~Fevtaea 
te-tAatvta~a+s-wttA-seFte~s-ffieAta+-t++Aesses-tA--tAetF--eAeseA 
eAvtFeAffieAt--te--asstst--aAa--eAAaAee--tAetF--aet+tttes--te-ee 
s~eeesst~+--aAa--sattsttea--tA---tAetF---+tvtA§---eAvtFeA~At-: 
5eFvtees--ffiay--tA€t~ae--assessmeAt;--ea~eatteA--aAa--tFatAtA§; 
ffieAtteFtA§;-ftAaAeta+-asststaAee;-aaveeaey;-eF-etAeF-s~~~eFtea 
aeHvHtes-: 

55-:--lltFaAsttteAat---+tvtA§ll--~aAs--tAe--~FevtsteA--et--ffiea+s--aAa 
+ea§tA§-Fe+atea---seFvtees---te----aA----tA8tvta~a+----tA----a 
tweAty-te~F-A8~F--~eF--8ay--€8ffiffi~Atty-8ase8-ttVtA§-eAVtF8A~At 
estae+tsAea-teF-tAatvta~a+s-wAe-ae--Aet--Aeea--tAe--~FeteetteA 
etteFe8-tA-aA-tAsttt~tteAa+-setttA§;-8~t-aFe-Aet-yet-Feaay-teF 
tAae~eASeAt-ttVtA§-: 

56. 11 Utilization review 11 means a program designed to ensure 
optimal use of center resources to determine if professionally 
recognized standards are being practiced for service 
utilization. 

57. 11 Vocational adjustment counseling 11 means assisting the 
individual and the individual's family to understand and 
accept any physical or mental limitations placed on activities 
because of a disability. This includes working with the 
client, teacher, trainer, and employer to help the client 
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learn adaptive behavior or techniques to attain the vocational 
objective and function appropriately in the family and 
community. 

58. 11 Vocational assessment {diagnosis and · evaluation} 11 means 
acquisition and analysis of medical, psychological, 
vocational, educational, and social information to determine 
the effect of a handicapping condition on preparing for or 
obtaining employment. This also includes the medical and 
psychological consultations, as well as consultations with 
social workers, teachers, and employers, on behalf of a 
specific client. 

59. 11 Vocational rehabilitation administrator 11 means the 
professional responsible for the overall management and 
implementation of all vocational rehabilitation services 
within a region. 

60. 11 Vocational rehabilitation counselor 11 means the professional 
who provides vocational counseling and guidance, placement 
services, and assists ~~ysteally--aAa--~Atally-~aAatea~~ea 
~eFseAs-te-eeee~-veeatteAally-ee~~eteAt an individual with 
physical or mental disabilities. 

61. 11 Work skills development 11 means a range of services designed 
to assess clients' vocational strengths and weaknesses, 
provide prevocational skills training, job exploration, and 
followup. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-91-92. Administration. 

1. The regional director shall have direct responsibility for the 
overall management and implementation of services and programs 
of the human service center and must be a full-time employee. 

2. The regional director shall employ personnel who s~all meet 
applicable federal and state laws, rules, and court orders. 
The employed personnel shall meet the criteria for employment 
as set forth by state merit system standards and the central 
personnel division. All human service center employees are 
department employees. 

3. The human service center shall have a system of verifying 
licensure for all employees, who, by state law, are required 
to have a license to perform assigned duties. 
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4. The regional director shall appoint supervisory staff to 
provide performance evaluations of personnel. 

5. The regional director shall develop an organizational chart 
which reflects the line of authority of staff. 

4~ 6. WReFe If necessary, the regional director may contract for 
services with nonemployees according to the department's 
policies. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-95-91-93. Human service council. 

1. The human service center shall have a human service council 
appointed in accordance with North Dakota Century Code section 
50-06-05.3. 

2. The regional director shall maintain an accurate list of all 
human service council members, together with tRe~F council 
members• addresses and telephone numbers. 

3. The human service council shall meet at least quarterly. 

4. The human service council shall develop bylaws to govern its 
activities. 

5. The human service council shall keep minutes of all meetings 
and, when the minutes have been approved, a copy must be sent 
to the executive director of the department. 

History: Effective November 1, 1987; amended effective February 1, 
1996. 
General Authority: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-95-81-94. Fiscal management. 

1. The regional director shall designate a business manager who 
shall oversee the financial management of the center. 

2. The business manager, or the business manager's ae+egate 
designee, shall: 

a. Prepare the biennial budget; 

b. Collect data for ratesetting purposes; 
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c. Ma~Ata~A Collect and enter data into the departmental data 
collection systems; 

d. Close audit recommendations; 

e. Timely and accurately respond to financial information 
requests; 

f. Supervise all assets, inventories, and receivables under 
the control of the human service center; aAa 

g. Manage day-to-day business affairs of the human service 
center~ including collection and payment of bills 
consistent with tAe departmental manuals~; and 

h. Follow established departmental contracting procedures. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-81-86. Staff orientation and inservice training. 

1. lAeFe--~~st--ee The human service center shall develop and 
implement a written plan for the orientation and inservice 
training of all new employees. The orientation program must: 

a. tAe---eF~eAtat~eA---~FegFa~--~~st--ee Be initiated upon 
employment and completed within thirty working days~; and 

b. tAe--eF~eAtat~eA-~FegFa~-~~st-~Aet~ae Include policies and 
procedures of the department aAe~ operations of the human 
service center, and any other information deemed necessary 
by the regional director and the supervisor of the ~eFseA 
individual being employed. 

2. Employees of the human service center shall attend ~AseFv~ee 
training programs at-tAe-A~~aA-seFv~ee-eeAteF-as--~t--~eFta~As 
te-tAe~F-~FegFa~ relevant to the human service center programs 
and clients. 

3. All orientation training and inservice training must be 
documented. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-81-87. Quality assurance. 
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1~--tAe---Feg~eAa~--e~FeeteF--sAa~~--a~~e~At--a--ee~~ttee--eF--aA 
~AS~V~S~a~-WA8-~S-FeS~8AS~B~e-feF-eeeFS~Aat~Ag-aAS--~A~teF~A§ 
tAe--aet~v~t~es-feF-tAe-~~a~~ty-ass~FaAee-~Fe§Fam-at-tAe-A~maA 
seFv~ee-eeAteF~ 

2~--tAe--ee~~ttee!s-eF-~Ae~v~e~a~!s-f~Aet~eAs-sAa~~-ee-te-eeve~e~ 
a-wF~tteA-~~a~~ty-ass~FaAee-~~aA-wA~eA--~s--~~eatee--at--~east 
eveFy--twe--yeaFs--aAe--sAa~~--~Fev~ee--feF;-as-a-m~A~m~m;-tAe 
fe~~ew~Ag-eem~eAeAtst 

a~--b~~eAt;--staff;--aAe--v~s~teF--safety-aAS-~Feteet~eA-{F~sk 
maAagemeAtt;-~Ae~~e~A§;-at-~eastt 

{1t--JAfeet~eA-€8AtF8~t 

{2t--bem~~~aAee--w~tA-tAe-~~fe-safety-eeee-ef-tAe-Aat~eAa~ 
f~Fe-~Feteet~eA-assee~at~eA-a~~~~eae~e--te--e~~~e~Ags 
~AeeF-tAe-eeAteF!s-eeAtFe~t 

{3t--PFeteet~eA--ef-e~~eAts!-F~§Ats-as-Fe~~~Fee-ey-seet~eA 
75-95-91-99t 

{4t--JAteFAa~-aAe-e~teFAa~-e~sasteF-eeAtFe~st-aAe 

{5t--MaAagemeAt--ef--e~~seees--ef--aggFess~ve--aAe-v~e~eAt 
e~~eAt-eeAav~eF-~A-fae~~~t~es-e~eFatee-ey-tAe-eeAteF~ 

e~--~se--ef-a~~F8~F~ate-metAees-feF-tAe-~eFfeFmaAee.-eva~~at~eA 
ef-~eFS8AAe~~ 

e~--A--system--feF--eFeeeAt~a~~Ag--aAe-gFaAt~Ag-eF-w~tAAe~e~A§ 
e~~A~ea~-staff-~F~v~~eges~ 

a~--A--~t~~~lat~eA--Fev~ew--~F8§Fam--te--ass~Fe-~~a~~ty-e~~eAt 
eaFe;--wA~eA--Fev~ews---a~~Fe~F~ateAess---ef---aem~ss~eAs; 
seFv~ees----~Fev~eee;----e~Fat~eA----ef----seFv~ee;----aAe 
~AeeF~t~~~lat~eA--aAe--eveF~t~~~lat~eA--ef--~eFseAAe~--aAe 
f~AaAe~a~-Fese~Fees-aAe-e~teeme-eF-fe~~ew~~-st~e~es~ 

e~--A-~~aA-feF-tAe-Fev~ew-ef-~Ae~v~e~a~-tFeatmeAt-aAe-seFv~ees 
~Fev~eee~ Repealed effective February 1, 1996. 

History: ~ffeet~ve--NevemeeF--1;--1987t--ameAeee--effeet~ve-QeeemeeF-1; 
1991~ 
General Authority: NBbb-59-96-95~2 
Law Implemented: NQbb-59-96-95~2 

75-95-91-98. Qata-ee~~eet~eA Utilization review. 

1. The human service centers m~st shall comply with the 
requirements of the department's data collection system wA~eA 
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~Aet~aes;-a~t-~s-Aet-+~~~tea-te;-aata-eeAEeFA~A§-tRe-A~~aeF-ef 
e+~eAts-seFvea-aAa-tRe-ty~es-ef-seFv~ees-Feee~vea. 

2. The human service center shall implement a utilization review 
program to assess qua l ity client care, which rev i ews 
appropriateness of admissions, services provided, duration of 
service, underutilization and overutilization of personnel and 
financial resources, and outcome or followup studies. 

3. The regional director shall designate committees or 
individuals to provide a client record review program of 
individual treatment and services provided as outlined in 
chapter 75-05-04. The client record review program must 
include both qualitative and quantitative indicators as 
defined by departmental policy. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-81-89. Emergency management. 

1. The regional director shall adopt and maintain a written 
emergency management plan which provides crisis counseling for 
disaster emergencies in counties within the center 1 s catchment 
area. The emergency management plan must be available on the 
premises. Clients must be instructed in the plan 1 S 
implementation unless the instruction would be injurious to 
the client 1 S well-being. The emergency management plan must 
be coordinated with the local office of emergency management. 

2. The regional director shall adopt and maintain a written 
emergency management plan within the human service center and 
other facilities wR~ER-aFe operated by the center. 

3. tRe--eMeF§eAey--~aAa§e~At--~taA--~~st--ae--ava~+aa+e--eA--tRe 
~Fe~~ses-aAa-e+~eAts-~~st-ae-~AstF~etea-~A-~ts--~~~+e~Atat~eA 
wReA-a~~Fe~F~ate~ 

4~ Evacuation drills at the human service center must be 
conducted and documented yeaFty annually. Evacuation drills 
at the residential facilities wR~ER-aFe operated by the center 
must be conducted and documented at least every six months. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-81-18. Clients' rights. 
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1. tAe--~ePseRs Individuals responsible for admissions shall 
provide all human service center clients, and the clients ' 
fami lies or guardians, as appropriate, with a written 
statement regarding the exercise and protection of the 
clients ' civil rights. tA~s The statement must include the 
assurance of civil rights for alr-clients of the human service 
center regardless of the clients' race, color, religion, 
nat i onal origin, sex, age, political beliefs, or handicap in 
accordance with title VI of the Civil Rights Act of 1964, 
section 504 of the Rehabilitation Act of 1973, the Age 
Discrimination Act, the Americans with Disabilities Act of 
1990, and the North Dakota Human Rights Act (North Dakota 
Century Code chapter 14-02.4). 

2. The clients, and families, custodians, or guardians, as 
appropriate, must receive written information concerning their 
rights under each program within the human service center from 
which the client is receiving services. 

3. Each cl ient, and family or guardian, as appropriate, will 
rece i ve written information describing: 

a. The condi tions under which a decision, action, or inaction 
may be appealed; 

b. The method of filing the appeal; 

c. The various steps in the appeal; and 

d. The assistance which can be furnished in the preparation 
and submission of the appeal. 

4. The human service center shall provide assistance in obtaining 
protective or advocacy services, if Reeses--aRS--a~~Pe~P~ate 
necessary. 

5. Clients' rights w~++ may not be li mited~ unless the limitation 
is essential to protect the clients' safety, the safety of 
others, or is determined to be of therapeutic value. The 
restriction w~++ must follow the limitations and restrictions 
of the patient ' s rights according to North Dakota Century Code 
section 25-03.1-41. 

6. This artic l e may not be construed as creating, for the benefit 
of a client, or a client ' s family or guardian, any ci vil right 
or other right. 

H;story: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Author;ty: NDCC 50-06-05.2 
Law Implemented : NDCC 50-06-05.2 
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75-05-01-11. Risk, safety, and security management. 

1. The human service center shall develop and implement a 
procedure for infection control based on recognized 
guidelines, such as occupational safety and health association 
bloodborne pathogen standards. 

2. The human service center shall develop and implement a 
procedure for the management of episodes of aggressive and 
violent client, staff, and visitor behavior in facilities 
operated by the center. 

3. The regional director shall designate a risk manager who shall 
oversee the risk management of the center. 

4. The risk manager, or the risk manager's designee, shall: 

a. Develop and maintain the workers compensation bureau's 
risk management program for the center; 

b. Collect data and file reports as needed for workers' 
compensation, liability, fire and tornado, bonding fund, 
and any other entities providing insurance or the 
equivalent for the center, its staff, or its assets; 

c. File claims as needed with the insuring entities; 

d. Close recorrmendations resulting from reviews by lose 
control staff; and 

e. Actively promote risk management throughout the human 
service center. 

History: Effective February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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CHAPTER 75-85-82 

75-85-82-81. Building and grounds. tRe--eeAteF--sAa~~--Aave 
avat~ae~e-eee~meAtatteA-tAat-faet~tttes--eee~~tee--ey--tAe--eeAteF--~et 
~eea~--ftFe-aAe-safety-Fe§~~atteAs~ Repealed effective February 1, 1996. 

History: ~ffeettve-NevemeeF-1;-198]~ 
General Authority: NQ~~-S9-96-QS~2 
Law Implemented: NQ~~-SQ-96-QS~2 

75-85-82-82. Physical environment. tAe--A~maA--seFvtee-eeAteF 
sAa~~-estae~tsA-aAe-matAtatA-aR-eAvtFeAmeAt-tAat-eAAaAees--tAe--~estttve 
se~f-tmage-ef-e~teAts-aAe-~FeseFves-tAetF-A~maA-et§Atty~ 

1. tAeFe--m~st--ee The human service center shall have outside 
parking which must be well-marked with lighting for safety. 
tAeFe--m~st--ee-8est§Aate8-AaA8tea~~e8-~aFktA§-s~aee-avat~ae~e 
feF-staff;-e~teAts;-aAa-~~e~te-~sage~ 

2. The human service center~ and all buildings ~AeeF-tAe-eeAtFe~ 
ef which the center owns, leases, or rents, shall meet the 
minimum requirements of North Dakota Century Code section 
48-02-19 and shall provide accessibility to services in 
accordance with the accessibility requirements of section 504 
of the Rehabilitation Act of 1973, as amended, and in 
accordance with the Americans With Disabilities Act of 1990. 

3. WatttA§--Feem-aAa-Feee~tteA-aFeas-m~st-ee-eemfeFtae~e-tA-tAetF 
eeSt§A;-~eeatteA;-aAa-f~FAtSAtA§S;-aAe--m~st--aeee~eate--tAe 
e~teAtls-aAa-staff!s-Aeeas~ 

a~--P~e~te--FestFeems--m~st--ee--aeeesste~e--te--~eFseAs--wttR 
StSaBt~ttteS;-aAe-avat~ae~e--feF--€~teAtS;--VtStt8FS;--aAS 
staff~ 

a~--A--~~B~te--te~e~AeAe-m~st-ee-avat~ae~e-feF-e~teAt-~se~--fA 
aaettteA;-a-te~e~AeAe-m~st-ee--avat~ae~e--feF--AaAetea~~ea 
e~teAts--wAteR-m~st-Aet-exeee8-feFty-et§At-tAeAes-f1219~29 
mt~~t~teFs}-at-tAe-At§Aest-weFktA§-~aFt-aAe-m~st--tAe~~ae 
am~~tfteatteA~---9Ae-te~eee~~AteatteA-eevtee-feF-tAe-eeaf 
m~st-ee-avat~ae~e-feF-ReaFtA§-AaAetea~~ea~ 

e~--9FtAktAg---~Atts---m~st--ee--aeeesste~e--te--~eFseAs--wttA 
8tsaet~tttes-aA8-m~st-Aet-~FeseAt--a--AazaF8--te--vts~a~~Y 
tm~atFee--~eFseAs;--aeeeFetA§--te--1986--AmeFteaA-AatteAa~ 
staAaaFes-tAsttt~te-staAeaFas-seetteA-4~1s~ 

4~--9tFeet--e~tst8e--atF-veAtt~atteA-m~st-ee-~Fevt8e8-te-a~~-Feems 
By-feFee8-veAtt~att8A;-atF-€8ASttt8AtA§;-8F-8~eFaB~e--WtAS8WS~ 
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S~--A~~-f~fA~SR~A§S-~~St-ee-e~eaA;-~A-§88S-Fe~a~f;-aAa-a~~F8~f~ate 
t8-tRe-age-aAa-a~sae~~A§--e8Aa~t~8A--8f--e~~eAts;--staff;--aAa 
v~s~t8Fs~ 

6~--Qff~ees---aA8--§F8~~--tReFa~y--8P--e8~Ase~~A§--F88~s--~~st--ee 
a~~F8~P~ate~y-aee8Fatea;-aAa-f~FA~t~Fe-aAa-e~~~~~At--~~st--ee 
~A--§888--~sae~e-Fe~a~F-aAa-~~st-~et-tRe-Aeeas-8f-tRe-e~ ~ eAts 
aAa-staff~--lRe-8ff~ees-aAa-§F8~~-tRePa~y-8P-e8~Ase~~A§--F88~S 
~~st-Rave-a~~~e-F88~-aAa-f~FA~t~Fe-~~st-ee-f~~~y-aeeess~e ~ e-t8 
aee8~aate-tRe-e~~eAt;-fa~~~y--~~eeFs;--aAa--g~aFa~aA~ The 
human service center shall comply with the l i fe safety code of 
the national fire protection association app li cab le t o 
buildings that the center owns, leases, or rents. 

History: Effective November 1, 1987; amended effect i ve December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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CHAPTER 75-95-93 

75-95-93-91. Acute treatment services. 

1. Outpatient services. 

a. Each human service center wttt shall define and provide 
general outpatient services to --vulnerable children, 
adolescents, adults, elderly, and families who have 
problems as outlined in tRe-8ee~~Rt-eRtttte8 1 --llEsseRttat 
SePvtees--aRa--F~RetteRs---RegteRat-H~~R-SeFvtee-beRteFs; 
Fevtse8-A~g~st-±9 1 -±99Qll chapter 75-05-06. 

b. Each human service center shall develop ~ettetes-aRa 
~Feeea~Fes-feP-t~~te~RtatteR written program descriptions 
of each program provided by the center. 

c. Outpatient services must be available to clients during 
the day and on designated evenings or weekends. 

d. All significant client contacts and treatment provided 
must be documented in the client 1 S record. 

e. WReR-a~~Fe~Ftate;-e~t~atteRt-seFvtees-~Fevtaea-ey With the 
client 1 S permission, acute treatment seFvtee outpatient 
services must be coordinated with other private and public 
agencies. 

2. A88tetteR--seFvtee~ The human service center shall have an 
addiction sePvtee program which meets the requirements of 
article 33-Q8 1 --eRa~tePs--33-Q8-Ql--tRFe~gR--33-Q8-Q8 1 -aFttete 
75-05, article 75-09, and North Dakota Century Code section 
23-01-03. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-93-92. Emergency services. 

1. The human service center shall maintain or contract for a 
twenty-four-hour emergency service. As At a m1n1mum, 
telephone or face-to-face contact must be-part of tAts the 
service. All contacts must be documented. ---

2. Emergency service personnel ~~st shall be trained to handle 
crisis situations. Training must include 1 -8~t-Ret-ee--tt~tte8 
te: suicide intervention; violent behavior of clients; and 
crisis telephone calls. tRts--tPatRtRg--~~st--ee--aee~~eRtea~ 
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The human service center shall document training in the 
employee's personnel file. 

3. Face-to-face cr1s1s counseling must be provided in an 
environment wA~EA-~s conducive to treatment and control of the 
client in the event of suicide or violent behavior. 

4. A complete list of community resources must be available to 
emergency service personnel and updated on an annual basis. 

5. AAy An individual receiving emergency services must be given 
information aee~t concerning available resources and treatment 
services. 

History: Effective · November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-83-83. Extended care services. 

1. PaPt~a~-eaFe~ 

a~--tAe--Feg~eAa~--e~FeeteF-sAa~~-ees~gAate-a-~eFseA-wAe-sAa~~ 
s~~eFv~se-tAe-~aFt~a~-eaFe-seFv~ee~ 

e~--tFeatMeAt--aAS-tFa~A~A§-ffi9Sa~~t~es-effeFee-te-E~~eAtS-ffi~St 
~AE~~ee;-e~t-aFe--Aet--~~ffi~tee--tet---~Ae~v~e~a~--tAeFa~yt 
gFe~~---tAeFa~yt---ea~~y---~~v~Ag---sk~~~s--tFa~A~A§t--aAe 
~Feveeat~eAa~-sk~~~s-tFa~A~A§~ 

e~--AA--eva~~at~eA--ef--tAe--e~~eAt!s-~FegFess-~A-~aFt~a~-eaFe 
ffi~st-ee-eee~ffieAtee-~A-tAe-e~~eAt!s-FeeeFe-eA--at--~east--a 
ffieAtA~y--eas~s~---AtteAeaAee--ffi~st--ee--eee~ffieAtee--as--~t 
eee~Fs~--bF~s~s--s~t~at~eAs--w~~~--ee--eee~ffieAtee--~A--tAe 
e~~eAt!s--FeeeFe--at--tAe--f~Fst-e~~eFt~A~ty-fe~~ew~Ag-tAe 
EF~S~S~ 

2~ Community residential services. 

a. The regional 
supervisor to 
services. 

director shall designate a community living 
supervise the community residential 

b. The human service center shall provide or contract for;-as 
a-ffi~A~ffi~ffi; at least two of the following options: 

(1) tFaAs~t~eAa~-~~v~Ag-seFv~ees SMI group care. 

(a) tFaAs~t~eAa~---~~v~Ag--seFv~ee SMI group care 
facilities ffi~st shall: 
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[1] Comply with the provisions of the chapter 
entitled "Lodging Rooming Houses" of the 
1985 life safety code. The community 
living supervisor shall assure that the 
appropriate officials provide onsite review 
and documentation of review once every two 
years; 

[2] House no more than fourteen clients; 

[3] Have the ability to house both male and 
female clients while accommodating privacy 
for individuals; 

[4] Provide at least one full bathroom for 
every four clients; and 

[5] Have bedrooms which are outside rooms, 
accommodate one or two clients, provide 
each client with a bed appropriate for Ats 
eP-AeF the client•s size and weight, with a 
clean and comfortable mattress, bedding 
appropriate for weather and climate, and 
provide other appropriate bedroom 
furniture. 

(b) The staff of the transitional living service 
facility shall: 

[1] Assure that the client•s individual 
lFealmeAl plan includes input from the 
community home counselors as-we++-as and 
the residential treatment team. ---

[2] Maintain an inventory of the client•s 
personal belongings when the client enters 
the transitional living facility. 

(c) A brochure of e+teAlls client rights according 
to section 75-05-01-10 must be given to all new 
residents of the transitional facility upon 
admission. 

(2) s~~~9Plea--+tv4Ag--seFv4ees Semi-independent living 
arrangement. 

(a) The human service center shall develop policies 
and procedures that w4+t-tAet~ae;-at-a--mtAtm~ms 
ass~PaAee--tAat facilitate conformance with all 
local building and fire safety codes aPe 
eeAfePmea to aAa encourage that safe and 
sanitary conditions are maintained. 
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(b) Human service center 
policies and procedures to 
supportive living services 
the client's residence. 

staff shall develop 
ass~Fe ensure that 

are being provided in 

(c) An evaluation of the client's progress in 
supportive living services must be documented in 
the client's record on at least eA a monthly 
basis. 

(3) Crisis residential services. 

(a) Human service center staff shall develop 
policies and procedures to assure that safe and 
effective crisis residential services are 
provided. 

(b) Documentation of the individual's progress sRa~~ 
must occur daily. 

3~ 2. Work skills development. 

a. The human service center shall either provide or contract 
for: 

(1) Methods to assess the abilities of individuals with 
serious mental illnesses as related to employment; 

(2) Prevocational skills development and training; 

(3) Job exploration; and 

(4) Followup. 

b. The human service center shall document the client's 
progress in work skills development ~~st-ee-eee~~Atee at 
least monthly. 

4~ 3. Case management and aftercare services for ~Ae~v~e~a~s an 
individual with serious mental ~~~Aesses illness. · --

a. Case management must be available to all eligible 
individuals with serious mental ~~~Aesses illness 
throughout the human service center's catchment area. 

b. Case management for ~Ae~v~e~a~s an individual with serious 
mental ~~~Aesses-w~~~ illness must be identified on the 
client's individual tFeai~Ai plan and w~~~ must be 
documented in the progress notes wReA-~t-eee~Fs. ----

c. Aftercare services w~~~ must be maee available to all 
individuals with serious mental ~~~Aesses illness in an 
inpatient facility who are returning to the region after 
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discharge. The regional director shall designate one or 
more staff members to provide aftercare services. 

d. The human service center w~++ shall, through case 
management services, ass~Pe ensure that extended services 
are provided for ~Aa~v~a~a+s an individual with serious 
mental ~ttAesses illness who Rave has completed the 
training and stabilization component--s--of the supported 
employment program and continues to require ongoing 
support services to maintain competitive employment. 

e. If individual plans dictate, case management services must 
provide or arrange for daily living skills training in the 
community. 

s~ 4. Community supportive care services. 

a. The human service center shall provide or contract with a 
private, nonprofit group to provide a community supportive 
care program. tR~s 

b. The program must include: 

a~ ill Designation of an individual to serve as the 
community supportive care supervisor~i 

a~ 1£1 Assignment of responsibility to the community 
supportive care supervisor for the recruitment, 
scheduling, and training of all community supportive 
caregivers~; and 

e~ ill Provision of companionship services for ~Aa~v~a~a+s 
an individual with serious mental ~ttAesses illness 
who Rave has been referred by a multidisciplinary 
teaM staff.--rhese services may include;-B~t-aPe--Aet 
t~M~tea---te: transportation; assisting in meal 
preparation; leisure activities; and assisting in 
shopping for food, clothes, and other essential items 
by community supportive caregivers. 

6~ 5. Psychosocial rehabilitation centers. 

a. The human service center shall provide or contract for the 
operation of a psychosocial rehabilitation center. 

b. The psychosocial rehabilitation center shall: 

(1) Provide evening and weekend activities; 

(2) Be open seven days a week; aAa 

(3) PPev~ae Be located in an ADA accessible location in 
the communitl which provides a minimum of fepty fifty 
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hours of programming a week. Ten of the fifty hours 
must be during evening hours. 11 Evening hours 11 means 
after six p.m. This does not include support groups. 

(4) Develop a written plan delineating expected programs 
and services provided. 

(5) Employ a full-time director and part-time staff 
sufficient to provide services. 

c. The psychosocial rehabilitation center shall have aFI 
aavtseFy-ee~Aet~-ee~~esea-ef-e~teFit--~e~eeFs a mechanism 
for client member participation in policy formation. 

d. The regional director shall appoint a human service center 
staff member as a liaison between the human service center 
and the psychosocial rehabilitation center. 

e. The psychosocial rehabilitation center shall provide 
written monthly aettvtty reports to the human service 
center and the division of mental health services. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-93-94. Medications. 

1. The human service center shall have written policies and 
procedures designed to ass~Fe ensure that all medications are 
administered safely and properly in accordance with state 
laws. 

2. Medication orders must be written only by a physician or other 
professional licensed by law and permitted by s~eA license to 
write medication orders and who aFe is in direct care and 
treatment of clients. 

3. All prescribed medications must be recorded in the client 1 S 
record. 

4. When medications are prescribed by a physician and 
administered by human service center staff, the physicianls 
orders must be signed and a record of the administration must 
be kept. 

5. There must be a system of checking to detect unhealthy side 
effects or toxic reactions. 
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6. Medication storage areas must be well lighted, safely secured, 
and maintained in accordance with the security requirements of 
federal, state, and local laws. 

7. ~aeA The human service center shall inform each client who 
receives medications prescribed at a human service center ffi~st 
ee---~AfeFffiee of the benefits, risks, side effects, and 
consequences of medication noncompliance. At a minimum, a 
FeeeFe--tAat--s~eA--~AfeFffiat~eA-was-~Fev~eee-ffi~st-ee-ffiaee-~A-a 
~Fe§Fess-Aete-wF~tteA-By the ~eFseA individual prescribing the 
medication shall record that this information was provided. A 
client's signed informed consent statement ey--tAe--e+~eAt is 
acceptable in addition to the ~Fe§Fess-Aete record, but not in 
lieu of the ~Fe§Fess-Aete record. The ~Fe§Fess--Aete record 
must include: 

a. A statement that a discussion regarding medications 
prescribed has occurred. 

b. Documentation that a specific discussion of tardive 
dyskinesia has occurred, if that is a potential side 
effect of the antipsychotic medication. 

c. If the client, in the opinion of the ~eFseA individual 
prescribing the medication, does not appear to understand 
the discussion, the ~Fe§Fess-Aete-~A-tAe-et~eAt!s-seFv~ee 
record must document discussions with the client's 
guardian, the client's family, or other responsible 
individuals. 

8. An assessment instrument used to detect signs of tardive 
dyskinesia must be administered te--att--et~eAts every six 
months or as medically indiated to all clients on 
antipsychotic medications for which tardive dyskinesia is a 
potential side effect. 

9. Each human service center shall have written policies and 
procedures for self-administered medication programs. 
Documentation of training received must be entered in the 
client's record. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-93-95. Mee~eat Psychiatric services. The regional director 
shall employ or contract with a psychiatrist to be the medical director. 
The medical director sAe~te shall provide consultation, treatment, and 
psychiatric evaluations for clients at the human service center and 
shall provide input in program planning and development of services. 
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Psychiatric services must be available at a minimum of one hundred sixty 
hours per month. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-83-86. Community consultation and education. The human 
service center shall: 

1. Maintain a wFttteA--~~aA systematic approach for providing 
information to the general public and local agencies regarding 
center services. 

2. Have a systematic approach for informing clients and agencies 
about center services and how to access those services. 

3. Respond to requests for educational presentations and 
inservice training for public and private agencies~ as staff 
time allows~ or refer the requests to other community 
resources. 

4. Provide technical assistance to communities in assessing 
mental health needs and service options. 

5. Document the number of hours, clients, and type of activity 
spent on community consultation and education. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-83-87. Psychological services. 

1. The regional director shall employ or contract with one or 
more psychologists who meet the requirements of North Dakota 
Century Code chapter 43-32. 

2. Psychological services include: psychological evaluat ions, 
psychological consultations, and psychotherapy services. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-85-83-88. Regional intervention service. 
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1. The regional director shall designate staff to coordinate, 
administer, and supervise the regional intervention system 
service. 

2. The regional intervention service must assess all individuals 
who are under consideration for voluntary admission to the 
North Dakota state hospital. 

3. The regional intervention service must refer clients to 
appropriate community-based treatment in lieu of state 
hospital admission~ when available. 

History: Effective December 1, 1991; amended effective February 1a 
1996. 
General Authority: NDCC 58-86•85.2 
Law Implemented: NDCC 58-86-85.2 
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CHAPTER 75-85-84 

75-85-84-81. Admission process. 

1. The regional director shall designate admission personnel who 
are responsible for the initial contact with the individual 
and the individual's family to define and evaluate the 
presenting problems and make disposition for a~~Fe~F~ate 
necessary services. 

2. If, in the judgment of the admission personnel, the contact 
which has been made is of an emergency nature, the admission 
personnel shall comply with emergency service procedures. 

3. If, in the judgment of the admission personnel, the contact 
which has been made is not of an emergency nature, the 
admission personnel shall determine if the human service 
center can provide the treatment or services Fe~~~Fea-ey that 
the individual and the individual's family eaA--ee 
a~~Fe~F~ately-~Fev~aea--ey--tAe--eeAteF require. Upon s~eA 
determination that required services are available, the 
admission personnel shall assure that an appointment is 
scheduled. 

4. A signed application for services must be completed at the 
time of admission. 

5. The initial admission process must involve a face-to-face 
interview with the el~eAts client and include the following: 

a. StateMeAt A statement of the presenting problems~i 

b. See~al The client's social history te--~Ael~ae;--wAeA 
a~~Fe~F~ate, including family background, psychiatric 
history, developmental history, educational history, and 
employment~i 

c. Mea~eal The client's medical history te--~Ael~ae--aAy 
encompassing relevant findings of previous physical or 
psychiatric evaluations, psychiatric mental status, a list 
of the client's current medications and allergies, and 
additional evaluations~ as deemed necessary. If the 
client is being considered for community residential 
services, a physical examination must have been completed 
within the last three months~; and 

d. S~§Aea A signed release of information form from the 
client and the client's parent or guardian~ when deemed 
necessary. 
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6. ~~eA--ee~~let~eA--ef--tAe--ae~~ss~eA--~Feeess;--a--~Fev~s~eAal 
S~a§A8S~S-~~St-ee-~ee-aA8-a-tFeat~At-~laA-Sevele~ee~ 

7~--w~tA~A--teA--weFk~Ag-eays-fFe~-eate-ef-ae~~ss~eA;-wA~eA-~s-tAe 
t~~e-wAeA-tAe-el~eAt-aAe-tAe-staff-~e~eeF-f~Fst-~et-te--eeg~A 
tAe--ae~~ss~eA--~Feeess;--a--ease-staff~A§-~~st-ee-Aele-w~tA-a 
~~lt~e~se~~l~AaFy-tea~-te-eeAf~F~-eF-Fev~se-tAe-e~agAes~s--aAe 
tFeat~At--~laA;--eF--Feass~§A--tAe--el~eAt--te-aA-a~~Fe~F~ate 
~~eeF-ef-tAe-~Fefess~eAal-staff~ 

s~ If the client is being referred for community residential 
services, the client shall, if possible, visit the residential 
facility. If arrangements can be made, an overnight stay ~~st 
may be considered. 

9~ 7. If the human service center or the unit to which the client 
has been referred cannot provide a~~Fe~F~ate services, the 
professional staff ~eFseA member shall document, ~A-WF~t~A§ in 
the ~Ae~v~e~alls-ae~~ss~eA-f~le client record, the reasons why 
Ae-eF-sAe the cl ient is not provided services. A-~Fefess~eAal 
staff-~eFseA-w~ll;-w~tA-tAe-~Ae~v~e~alls-a~~Feval;-ass~st--A~~ 
eF-AeF-~A-FefeFFal-te-a~~Fe~F~ate-seFv~ees~ The human service 
center shall have a mechanism to review service needs and 
formulate recommendations for applicants, when the initial 
unit to which the client was referred cannot provide services. 
The applicant shall be informed of the results of the review 
and the results must be documented in the individual 1 S 
admission file or client record. 

History: Effect i ve November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-94-93. Individual tFeat~At plans. 

1. Each client who has been admitted for service to the human 
service center shall have an individual tFeat~At plan tAat-~s 
based on the admission data and needs of the client. 

2. Overall development and implementation of the individual 
tFeatMeAt plan are the responsibility of the professional 
staff member assigned the client. 

3. The individual tFeat~eAt plan must be developed in accordance 
with the following t~~e-l~Aes: 

a. Clients wAese-e~agAes~s-~Ae~eates-a-~eAtal-e~seFeeF-{easee 
eA-95M-fff-R-eF-f69-9-6M-elass~f~eat~eA1--eF--~syeAeaet~ve 
s~estaAee---~se---e~seFeeF---eF---~Ae~v~e~al---aAe--fa~~ly 
eysf~Aet~eA who are eligible for clinical services shall 
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have an individual tFeatmeAt plan {!tP~-eevele~ee-wttAtA 
teA-weFktAg-eays-fFem-tAe-eate-ef-aemtssteA. 

b. Clients who are eligible for vocational rehabilitation 
services shall have an individual wrftten rehabilitation 
program (IWRP). 

c. eligible for mental 
disabilities case management 

a case and an individual services lan 

4. The individual tFeatmeAt plan sAall must contain the client's 
name ef-tAe-elteAt, problems ef-tAe-elteAt, service strategies 
to resolve problems, goals aAe--~laAAee-e~teemes, names of 
staff members responsible for service strategies, and the 
signature of the case manager. In the case of clients who are 
eligible for medical assistance benefits, and receiving clinic 
service, tAeFe-m~st-ee-eee~meAtatteA-ef the client record must 
document physician approval. 

5. The professional staff member assigned the client shall review 
the individual tFeatmeAt plan with the client and shall 
document s~eA the review in the client's record. 

6. Upon completion of the admission process, admission personnel 
shall make a provisional diagnosis and initiate a treatment 
~ 

7. Within twenty working days from date of admission, which is 
the time when the client and the staff member first meet to 
begin the admission process, the multidisciplinary team must 
hold a case staffing to confirm or to revise the diagnosis and 
treatment plan, or to reassign the client to an appropriate 
member of the professional staff. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-94-94. Progress notes. Progress notes must be entered into 
the client's service record and must tAel~ee; be updated after each 
visit;-tAe-elteAtls-~FegFess-tewaFes-meettA§-tAe-geals-ef-tAe-tAetvte~al 
tFeatmeAt-~laA. The human service center shall develop and implement an 
acceptable format to update client records which meet the goals of the 
individual plan. PaFttal-eaFe-aettvtttes--m~st--ee--eee~meAtee--tA--tAe 
tA8tvt8~al--elteAtls--seFvtee--FeeeFe--at--least-meAtAly~ Group therapy 
progress notes must be documented in the individual client's seFvtee 
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record at least weekly. The date, signature, and title of the staff 
member making an entry must be included with each entry. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-95-94-95. Individual tFeat~eAt plan review. fAatvta~al 
tFeat~eAt-~laAs-~~st-ee-Fevtewea For clinical services, the case manager 
and the case manager's supervisor shall review individual plans at 
least every six months, except for chronic cases~ which must be reviewed 
at least every twelve months. tAe-tA8tvta~at-wFttteA-FeAa8ttttatteA 
~Pegpa~ For vocational rehabilitation services, the vocational 
rehabilitation counselor and the client must ee-Fevtewea review and 
eva+~atea evaluate the individual written rehabilitation program at 
l east every twelve months ey-tAe-veeatteAat-FeAaet+ttatteA-ee~AseteF-aAa 
tAe-e+teAt. For developmental disabilities case management and the 
cli ent, the counselor and the client must review the fi le i ndividual 
service plan at least every twelve months. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-95-94-96. Completion of treatment or service. 

1. A The case manager shall enter a treatment or service 
completion statement ~~st-ee-eAteFea in the client ' s progress 
notes when clients have not received treatment in six months 
or when termination is mutually agreed upon by the client and 
seFvtee--~FevtaeF the case manager, or when--it has been 
determined by a multidisciplinary team that a client no longer 
needs treatment or that treatment is inappropriate. 

2. When the service completion statement has been finalized, the 
closure must be entered on the data collection system. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
law Implemented: NDCC 50-06-05.2 

75-95-94-98. Records maintenance. 

1. The regional director shall designate a staff ~eFseA member 
who is responsible for the safekeeping of each client ' s 
record. 
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2. All data and information in the client's record is 
confidential. 

a. Records must be maintained in accordance with federal and 
state confidentiality requirements. 

b. Upon written request, the client's record is available to 
the client, or to any ~ePseA individual designated by the 
client, for review unless a legally sufficient basis for 
denying the client access to the record has been 
established. The human service center shall establish 
policies which encourage clients to seek professional 
assistance while undertaking a review of records, and 
which prevent the alteration of any record during a 
review. 

3. The human service center shall comply with department policies 
and procedures concerning records management. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 
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CHAPTER 75-85-85 

75-85-85-81. Mental retardation-developmental disabilities 
program - Case management. 

1. The regional director shall designate a regional mental 
retardation-developmental disabilities program administrator. 

2. The average caseload of the mental retardation-developmental 
disabilities case management unit must be no more than sixty 
clients per case manager. 

3. Mental retardation-developmental disabilities case management 
seFv~ees--w~~~ elibility must be ~Fev~aea determined in 
accordance with chapter 75-04-06. Individuals found eligible 
for mental retardation-developmental disabilities case 
management prior to the effective date of chapter 75-04-06 may 
be maintained in services in accordance with departmental 
policy. 

4. The human service center w~~~ shall maintain and implement 
written procedures to provide for: 

a~ 

e~ 

f~ 

a. Client intake and admission~i 

b. Review of client rights upon intake and at least annually 
thereafter for adult clients; 

c. Review of 34 CFR 303, part H, parental rights for infants 
and toddlers, age zero through two years, in accordance 
with part H requirements; 

d. Assignment of a mental retardation-developmental 
disabilities case manager~i 

e~--A--e~~eRt--eF-a-e~~eRils-~ega~-Fe~FeseRiat~ve-te-Fe~~est-a 
eRaRge-~R-ease-maRageF~ 

e. Development of case planning and an individual service 
plan~i 

f. The completion of program reviews~i 

g. Completion of 1 eve 1 of care screening; 

h. Completion of preadmission screening annual resident 
review; 

i. A regional referral committee to coordinate adult 
referrals~i 
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§~ ~ A regional review team to review out-of-home placement 
options for children~~ 

A~ k. Interregional transfers~~ 

t~ 1. Case closings~~ 

m. Orientation and training of developmental disabilities 
case managers; 

n. Periodic record reviews; and 

o. A regional quality improvement planning process. 

5. A human service center that operates programs subject to 
licensure under chapter 75-04-01 ffi~st shall maintain a current 
license from the division of developmental disabilities for 
those programs. Programs in compliance with chapter 75-04-01 
wt++--Aet-se are not subject to human service center licensure 
standards. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NOCC 50-06-05.2 

75-95-95-92. Vocational rehabilitation. 

1. The regional director shall designate a full-time vocational 
rehabilitation administrator. 

2. The vocational rehabilitation administrator shall establish 
aAA~a+ performance goals and objectives taeAttfytA§;--as--a 
ffitAtffi~ffi;-tAe-fe++ewtA§t 

a~--N~ffiBeF-ef-EtteAts-te-se-seFvea-aAa-FeAast+ttateat 

e~--Jes-~+aeeffieAt-aettvtttes. 

3. The vocational rehabilitation administrator shall follow the 
appeals procedures outlined in chapter 75-01-03 and shall 
inform all clients or potential clients of the client 
assistance program. 

4. Client files must be monitored to assure appropriateness of 
services ~stA§-tAe-stat~s-+tfe-§~taettAes. 

a~ At least ten percent of the client files wt++ must be 
reviewed annually using the case review schedule. A 
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report of the results and recommendations of the review 
must be available to the regional director. 

e~--Att--aet~v~t~es--fFe~--FefeFFat--stat~s-te-e+es~Fe-w~++-ee 
eeAe~etee-~A-ee~~+~aAee-w~tA-feeeFat-Fe§~tat~eAs--f34--6FR 
~aFt-36±!~ 

5. The vocational rehabilitation administrator monitors the 
obligation of funds and bills paid to ass~Fe ensure that funds 
are appropriately expended or canceled. 

H;story: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-95-93. Superv;s;on and direct;on of county soc;al services. 

1. The regional director shall designate a regional 
representative of county social services programs. 

2. With respect to child protective services, the regional 
representative shall: 

a. Review all reports of suspected child abuse 
the region and determine if tRey the 
~Avest~§atee assessed in accordance with 
Century Code eAa~teF chapters 50-25.1 
75-03-19; 

and neglect in 
reports are 
North Dakota 

and eAa~teF 

b. Determine if the ~Avest~§at~ve assessment completion 
timeframes and appropriate child protective services are 
provided in accordance with North Dakota Century Code 
chapter 75-03-19; 

c. Provide technical assistance in child abuse and neglect 
services; 

d. Provide final eete~~Aat~eAs--ef--~Feeaete--ea~se--eF-A8 
~Feeae+e-ea~se decisions for all child abuse and neglect 
cases in the region; 

e. Provide investigative services for reports of 
institutional child abuse or neglect in the region; 

f. Ass~Fe Ensure county access to a multidisciplinary child 
protection term; 

g. Ass~Fe Ensure that child abuse and neglect information is 
entered into eate the department ' s data base; 
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h. Provide or arrange for an orientation in children•s 
services feF--ee~Attes for appropriate county social 
service board staff personnel. 

3. With respect to foster care services for children, the 
regional representative shall: 

a. Monitor all placements and review all court orders for 
compliance with the provisions of title I of the Adoption 
Assistance and Child Welfare Act of 1980 [Pub. L. 96-272, 
42 U.S.C. 670 et seq.] and section 427 of title IV-B of 
the Social Security Act [42 U.S.C. 627]; 

b. Chair each county or multicounty permanency planning 
committee in the region and ass~Fe--tRey--~et--tA ensure 
conformance with section 75-03-14-06; 

c. Review all foster care placements and pending placements 
with the appropriate permanency planning committee; 

d. Issue approvals or denials for group, therapeutic foster 
care, and residential foster care placements for the 
region; 

e. Review all foster care grievances in the region to 
determine tf whether they are carried out in compliance 
with state law and policy; 

f. Maintain a regional log of all children in foster care; 

g. Approve and arrange for specialized tReFa~e~tte and 
shelter foster care service payments for all appropriate 
cases in the region; 

h. Develop and supervise special projects in the region; 

i. Conduct an annual licensing study of each group home or 
residential child care facility in the region and forward 
the study and recommendation to the department; 

j. Review each 
in the region 
the 1 i cense 
applicant; 

family foster care licensing study conducted 
aAe~ approve; and issue the license, or deny 

and provide appropriate notice to the 

k. WReFe--a~~Fe~Ftate;-Feveke Revoke foster care licenses and 
provide notice to the licensee; 

1. Provide technical assistance and interpretation of 
policies, procedures, rules, and laws related to foster 
care services; and 
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m. Provide or arrange for regular inservice training related 
to foster care issues for county social workers, division 
of juvenile services staff, and private agencies. 

4. With respect to early childhood services (day care services), 
the regional representative shall: 

a. Approve, deny, or revoke all early childhood home, group, 
and center license applications, as--we++--as license 
applications for preschool educational facilities, and 
applications for standard compliance certification, and 
provide formal notification to all applicants; 

b. Provide technical assistance regarding policies, 
procedures, rules, and laws for early childhood services 
in the region; and 

c. Provide or arrange feF inservice training for early 
childhood licensing staff regionwide. 

5. With respect to unmarried minor parent services, the regional 
representative shall provide technical assistance to the 
county social service board for services to unmarried minor 
parents. 

6. With respect to crippled children's services, the regional 
representative shall: 

a. Provide technical assistance to county social service 
staff in the administration of crippled children's 
services; and 

b. €eeJ:1eFate Assist in and coordinate with the department's 
division of crippled children's services and the county 
social service boards for the provision of all crippled 
children field clinics. 

7. With respect to adult family foster care licensure services, 
the regional representative shall: 

a. Review each adult family foster care licensing study 
conducted in the region aRa~ approve and issue the 
license, or deny the license and provide aJ:I~F9J:IF~ate 
timely notice to applicant; 

b. WReFe--aJ:~J:IFSJ:IF~ate;-Feveke Revoke adult family foster care 
licenses and provide notice to the licensee; and 
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c. Provide technical assistance and interpretation of 
policies, procedures, rules, and laws related to adult 
family foster care licensure standards. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 50-06-05.2 
Law Implemented: NDCC 50-06-05.2 

75-95-95-95. Aging services. The regional director shall 
designate a regional aging services eeeFa~RateF program administrator. 
The regional aging services eeeFa~RateF;--eF--a--aes~§Ree; program 
administrator shall: 

1. Qeve+e~--a--~taR--ef--aaveeaey--feF--seFv~ees-te-e+aeF-~eFseRs 
Support the state plan on aging and elder rights advocacy 
activities in the region. 

2. Conduct or arrange for public hearingst 

a~--beReeFR~R§ concerning the state plan on agingt-aRa 

s~--b8R€eFR~R§, including the state funding plan for t~tte-111 
the various titles of the Older Americans bSffi~FeAeRs~ve 
SeFv~ee-AmeRameRts-ef-±973-fP~e~-t~-93-29;-42-~~s~b~--392± 
et-se~~} Act as amended [Pub. L. 89-73, 42 U.S.C. 3001 
note]. 

3. Publish and distribute information te-e+aeF-~eFseRs, including 
a newsletter published a minimum of six times per year to 
older individuals, agencies, and organizations serving older 
individuals. 

4. Provide and document technical assistance to seFv~ee-~Fev~aeFs 
case managers on: 

a. SeR~eF----eF§aR~lat~eRs!----aeve+e~meRt----aRa---e~eFat~eR 
Stewardship activities, as identified by the 
administration in aging; 

b. Program and service development and implementation; 

c. Rese~Fee-aeve+e~meRt Targeting resources and services; 

d. Funding requests under t~t+e-111 the various titles of the 
Older Americans bSffi~FeAeRs~ve-SeFv~ee-AmeRameRts--ef--±973 
Act, as amended, [Pub. L. 93-29 89-73, 42 U.S.C. 392±-et 
se~~ 3001 note]; 

e. t~t+e-111 The Older Americans Act audit resolution; and 

f. Program and service accessibility. 
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5. Provide and document technical assistance to family members, 
agencies, organizations, and individuals working with older 
individuals. 

6. Review and evaluate t~t+e-fff Older Americans Act funding 
requests and grant or contract revisions for fiscal and 
programmatic accuracy and compliance with grant application 
and contracting requirements. 

6~ 7. Conduct and document a minimum of two formal onsite 
programmatic and fiscal assessments of all t~t+e-fff Older 
Americans Act funded seFv~ee-~Fev~aeFs case managers, one-of 
which must be a yearend assessment. 

8. Monitor monthly case manager requests for reimbursements and 
payments and reso lve any discrepancies. 

7~ 9. Provide or arrange for program training for t~t+e-fff Older 
Americans Act funded seFv~ee--~Fev~aeFs case managers, as 
appropriate. 

s~ 10. Provide or arrange feF community education 
geFeAte+egy which supports selected federal 
initiatives or state plan objectives. 

~A--aFeas--ef 
and state 

9~ 11. Implement selected federal and state aging program initiatives 
included in the state plan on aging aAa-eva+~ate--tAe--Fes~+ts 
ef-s~eA-~A~t~at~ves. 

12. Provide training and technical assistance to entities 
administering mill levy match funds under North Dakota Century 
Code section 57-15-56. 

13. Provide and document the provision of information and 
supportive activities for aging service programs, including 
adult protective services, home and community-based services, 
and long-term care ombudsman. 

History: Effective November 1, 1987; amended effective December 1, 
1991; February 1, 1996. 
General Authority: NDCC 58-86-85.2 
Law Implemented: NDCC 58-86-85.2 
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TITLE 92 

Workers' Compensation 
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JANUARY 1996 

CHAPTER 92-91-92 

92-91-92-92.2. Additional twenty-five percent rehabilitation 
allowance benefit payment. tt~§~B~t~ty-feF-tAe--aaa~t~eAat--tweAty-f~ve 
~eFeeAt--FeAae~t~tat~eA--allewaAee-w~tl-ee-aeteF~~Aea-wAeA-e~tAeF-ef-tAe 
fettew~A§-eeAa~t~eAs-aFe-Mett 

~- -A--ela~maAt--wAe--~a~Ata~As-a-seeeAa-ae~~e~le-a~F~A§-s~eA - t~Me 
tAe-ela~~aAt-~s-~aFt~e~~at~A§-~A-a--fe~al~zea--FeAae~t~tat~eA 
tFa~A~A§--~Fe§Fa~--sAatl--ee-§FaAtea-aA-aaa~t~eAal-tweAty-f~ve 
~eFeeAt-weekly-FeAae~t~tat~eA--attewaAee--wA~te--~A--tFa~A~A§~ 
Ma~AteAaAee--ef--a--seeeAa-ae~~e~le-Fe~~~Fes-tAe-ewAeFsA~~-aAa 
~~kee~-ef-tAe-ela~maAtls-~F~~aFy-AeMe;-aAa--ewAeFsA~~;--tease ; 
eF-FeAtal-ef-a-seeeAa-Fes~aeAee;-wA~te-~A-tFa~A~A§~ 

2~--ff--a-ela~maAt-eleets-te-ee~~te-te-aAa-fFe~-seAeel-eA-a-aa~ly 
eas~s-FatAeF-tAaA-~a~Ata~A-a--seeeAa--ae~~e~te;--tAe--ela ~~aAt 
sAall--ee--§FaAtea--aA--aaa~t~eAal--tweAty-f~ve-~eFeeAt-week ly 
FeAae~t~tat~eA-atlewaAee;-~Fev~aeat 

a~--lAe--a~staAee--fFe~-tAe-ela~~aAtls-Fes~aeAee-te-tAe-seAeel 
eF-tFa~A~A§-~Ast~t~t~eA-e~~als-eF--e~eeeas--tA~Fty--~~ test 
aAa 

8~--lAe--tFa~A~A§--~Fe§Fa~--Fe~~~Fes--tAe--ela~~aAtls--Fe§~taF 
atteAaaAee-eA-a-aa~ly-{f~ve-aays-~eF-week}-eas~s~ 
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tRe-aaa~t~eAa+-tweAty-f~ve-~eFeeAt-week+y-FeRaa~+~tat~eA-a++ewaAee-~s-te 
ae-eate~tatea-as-a-~eFeeAtage-ef-tRe-eta~~aAt!s-~FeSeAt-weekty-test-t~~e 
aeAef~t---Fate;---~Aet~S~Ag--ae~eAaeAey--a++ewaAee--~a~eAts~ Repealed 
effective January 1, 1996. 

History: tffeet~ve-d~Ae-1;-1999~ 
General Authority: NQ~~-65-92-98;-65-95~1-96~1 
Law Implemented: NQ~~-65-95~1-96~1 

92-01-02-02.3. First report of injury. 

1. An employer's notice of injury filed with the bureau pursuant 
to North Dakota Century Code section 65-05-01.4 must be the C2 
form or any other written submission which clearly contains at 
least the following information: 

a. The injured worker's name and address. 

b. The injured worker's social security number. 

c. The employer ' s name and address. 

d. The employer's workers' compensation account number. 

e. A description of the nature of the injury. 

f. The location where the injury occurred. 

g. A description of how the injury occurred. 

h. A description of the type of work done by the injured 
worker. 

i. The name and address of the injured worker's medical 
provider, if known. 

j. The names and addresses of any witnesses to the injury, if 
known. 

2. Following receipt of the employer's notice of injury, the 
bureau shall determine whether a claim has been filed by the 
injured worker. If no claim has been filed, the bureau shall 
notify the injured worker by regular mail addressed to the 
worker at the address given by the employer or at the last 
known address of the worker that the employer's notice has 
been received and shall inform the worker of the filing 
requirements of North Dakota Century Code section 65-05-01. 

History: Effective January 1, 1996. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-01.4, 65-05-01.5 
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92-81-82-11.1. ~ees Attorney fees. ~ees Fol lowing an attempt to 
resolve a dispute through the worker adviser program, fees for legal 
services provided by emp loyees' attorneys and legal assistants working 
under the direction of employees' attorneys will be paid as--fe++ewst 
e~Ft~g--a--~eFtee--ef--eeRstF~ettve--eeRta+t when an order reducing or 
denying benefits is submitted to administrative hearing, district court, 
or supreme court and the employee prevails; when an order reducing or 
denying benefits is submitted to binding arbitration and the employee 
prevai ls; or when an informal decision reducing or denying benefi t s i s 
submitted to binding dispute resolution and the employee prevai l st--aRe 
wAeR--tAe--e~Fea~--Rettftes--tAe-effi~+eyee-te-ee-avat+ae+e-feF-veeatteRa+ 
testtR§;-WAteA-ts--tAe--veeatteRa+--assessffieRt--ffieettR§--eF--aRy--feFffia+ 
staR9aF9tlee---testtR§---eestgRee---te--ffieas~Fe--tRteFest;--~eFseRa+tty; 
a~ttt~ee;-eF-tRte++tgeRee; subject to the following: 

1. Attorneys must be paid at the rate of seveRty-ee++aFs-~eF-Ae~F 
feF-a++-aet~a+-aRe-FeaseRae+e-ttffie-etAeF-tAa~-tFave+ttffie--wAeR 
tAe-ffiatteF-ts-s~effitttee-te-8t~9tR§-aF8ttFatteR-aRe-at-tAe-Fate 
ef eighty-five dollars per hour for all actual and reasonable 
time other than traveltime when the matter is submitted to 
formal administrative hearing, to binding arbitration, or to 
binding dispute resolution and the employee prevails. 
AtteFReys-ffi~st-ee-~ate-at-tAe-Fate-ef-seveRty-ee++aFs-~eF-Ae~F 
feF--a++-aet~a+-aR9-Fease~ae+e-ttffie-etAeF-tAaR-tFave+ttffie-wAeR 
tAe-ffiatteF-ts-s~effitttee-te-etR9tR§-9ts~~te-Fese+~tteR-aRe--tAe 
effi~+eyee--~Fevat+s~ Traveltime must be paid at the rate of 
forty dollars per hour. 

2. Legal assistants and third year law students or l aw school 
graduates with a doctor of laws degree who are not licensed 
attorneys practicing under the North Dakota senior practice 
rule acting under the supervision of employees' attorneys ffi~st 
may be paid at-tAe-Fate-ef ~forty dollars per hour for 
all actual and reasonable time other than traveltime. 
Traveltime must be paid at the rate of twenty dollars per 
hour. A 11 legal assistant 11 means any person with a bachelor ' s 
degree, in a legal assistant or paralegal program, from an 
accredited college or university, or a legal assistant 
certified as such by the national association of l egal 
assistants. 

3. s~ejeet--eR+y--te--s~eseetteR-6;-teta+ Total fees paid by the 
bureau for all legal services in connection with a cla im may 
not exceed the following: 

a. Ne--fees--ffiay--ee--~ate--~FteF--te--aRy--ef-tAe-fe++ewtR§t 
eeRstF~ettve--eeRta+---ef---a---e+atffit---tss~a~ee---ef---a 
~FeteFffitRatteR--Rettee--tRfeFffit~§--aR--effi~+eyee--tAat--tAe 
e~Fea~--t~teRes--te--etseeRttR~e--eF---s~s~eRe---eeRefttst 
tss~a~ee--ef--aR--aeffitRtstFattve--eFeeFt-eF-tss~aRee-ef-aR 
t~feFffia+-eeetsteRt-exee~t-as-etAeFWtse--~Fevteee--ey--tRts 
seeHeR~ Except for initial determination of 
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compensability, attorney fees may not exceed twenty 
percent of the amount awarded. 

b. +Re--s~m--ef--fe~F-R~RaFea-tweRty-ae++aFs;-~+~s-FeaseRas+e 
eests-tRe~FFea;-feF-te§at-seFvtees-fe++ewtR§-tss~aRee-ef-a 
~FeteFmtRatteR---Retiee;---tf---aR---aamtRtstFattve--eFaeF 
8tseeRttR~tR§-eF-s~s~eR8tR§-BeReftts-ts--Ret--s~ese~~eRtty 
iss~ea--wttRtR--sixty--aays-eF-fe++ewtR§-tRe-iss~aRee-ef-a 
~FeteFmtRatteR--Retiee--tf---eeReftts---aFe---s~ese~~eRt+y 
FetRstatea--wttRe~t--tRe--tss~aRee--ef--aR--aamtRtstFattve 
8FaeF~ 

e~ At a rate of seveRty eighty-five dollars per hour the sum 
of seven hundred dollars, plus reasonable costs incurred, 
for legal services in connection with an offer by the 
bureau to make a lump sum settlement pursuant to 
subsection 1 of North Dakota Century Code section 
65-05-25. 

a~--At--a--Fate--ef--seveRty-8ettaFs-~eF-R8~F;-tRe-s~m-ef-ftve 
R~RaFea-ae++aFs;-~+~s-FeaseRas+e-eests-tRe~FFea;-feF-te§at 
seFvtees--wReR--tRe-e~Fea~-Ras-Rettftea-tRe-em~+eyee-te-ee 
avai+as+e-feF-veeatteRal-testtR§~ 

e~ c. 

f~ d. 

§~ e. 

R~ f. 

The total sum of et§RteeR one thousand eight hundred 
dollars, plus reasonable costs incurred, following 
eeRstF~etive---aeRta+--ef--a--e+atm;--eF issuance of an 
administrative order under North Dakota Century Code 
chapter 28-32 reducing or denying benefits, for services 
provided if tRe-em~+eyee-~Fevai+s--eefeFe--aR--evtaeRttaFy 
ReaFtR§--eF--ae~esitteR--ts--seRea~+ea--ey--tRe-s~Fea~ the 
formal hearing request is resolved by settlement before 
the evidentiary hearing is held. 

The total sum of three thousand six hundred dollars, plus 
reasonable costs incurred, if the employee prevails after 
an evidentiary hearing eF-ae~esttteR-ts-seRea~+ea-ey-tRe 
e~Fea~-eF-fe++ewtR§-s~eR-ReaFtR§-eF-ae~esttteR is held. 

The total sum of six four thousand dollars, plus 
reasonable costs incurred,--rf the em~+eyee---~Fevat+s 
fe++ewtR§--a employee's district court appeal is settled 
prior to submission of briefs. The total sum of five 
thousand five hundred dollars, plus reasonable costs 
incurred, if the employee prevails after hearing by the 
district court. 

The total sum of seveR-tRe~saRa-twe-R~RaFea six thousand 
five hundred dollars, plus reasonable costs incurred, if 
the em~+eyee---~Fevat+s---fe++ewtR§--aR--a~~ea+--te--tRe 
employee's North Dakota supreme court appeal is settled 
prior to hearing. The total sum of seven thousand two 
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hundred dollars, plus reasonable costs incurred, if the 
employee prevails after hearing by the supreme court. 

t~ ~ If the bureau has awarded benefits and the employer 
requests a rehearing, the bureau may, in its discretion, 
pay the employee's attorney fees and costs in connection 
with the rehearing. Total fees paid pursuant to this 
section may not exceed the sum of ftfteeA one thousand 
five hundred dollars. 

j~ h. The total sum of twe-tAe~saAa six hundred dollars, plus 
reasonable costs incurred, for services in connection with 
binding arbitration, if the employee Fe~~ests-BtABtA§ 
aFBttFatteA~---TAe--tetat--5~~--ef--et§At--A~ABFea---ftfty 
ae++aFs;--~+~s--FeaseAae+e-eests-tAe~FFea;-feF-seFvtees-tA 
eeAAeetteA--wttA--BtABtA§--aFBttFatteA;--tf--tAe--e~~teyeF 
Fe~~ests--BtABtA§--aFBttFatteA prevails, provided further 
that the fees may not exceed twenty percent of the amount 
awarded. 

k~ i. The total sum of one thousand dollars, plus reasonable 
costs incurred, if the employee requests binding dispute 
resolution and prevails. The total sum of five hundred 
dollars plus reasonable costs incurred, if the employer 
requests binding dispute resolution and the employee 
prevails. 

4. The maximum fees specified in subdivisions~ e, f, and g; 
aAa-A of subsection 3 include all fees paid by the bureau to 
one or more attorneys representing the employee in connection 
with the same claim at all stages in the proceedings; 
tAet~8tA§--tAese-fees-~at8-aeeeF8tA§-te-s~88tvtsteAs-e;-e;-aA8 
8-ef-s~eseetteA-3. The hourly rate specified in subsection 1 
and subdivision b of subsection 3 is applicable to fees paid 
pursuant to North Dakota Century Code sections 65-02-08, 
65-02-15, and 65-02-27 after August 1, 1995. A ~claim" 
includes all matters affecting rights of an employee in 
connection with one or more work injuries that are or 
reasonably could be included in a single administrative order 
or application for benefits. 

5. Upon application of the employee's attorney and a finding by 
the bureau that the legal or factual issues involved in the 
dispute are unusually complex, the bureau may approve payment 
of reasonable fees in excess of the maximum fees provided by 
subdivisions e c and f d of subsection 3. If the bureau 
approves payment- of fees -in excess of the maximum fees 
provided by subdivisions e c and f d of subsection 3, the 
bureau shall set a new maximum-fee, which may not be exceeded. 
Upon application of the employee's attorney to the appellate 
court and a finding by the court that the legal or factual 
issues involved in the appeal were unusually complex, the 
court may approve payment of reasonable fees in excess of the 
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maximum fee provided by subdivisions § ~ and R f of 
subsection 3. All applications for additional fees in excess 
of the maximum fees must contain a concise statement of the 
reasons for the request, including a summary of the factual or 
legal issues, or both, justifying such request, and an 
explanation concerning why the issues are unusually complex. 
Factors that must be considered in determining whether the 
factual or legal issues are unusually complex include: 

a. The extent of the prehearing and posthearing discovery; 

b. The number of depositions; 

c. The number of legal or factual issues in dispute; and 

d. Whether the legal issues or relevant statutes have been 
previously interpreted by the North Dakota supreme court. 

6. All time must be recorded in increments of no more than six 
minutes (one-tenth of an hour). Contemporaneous time records 
must be kept and made available to the bureau, upon request 
made at any time within two years of the date recorded. 

7. "Minimum" billings in increments greater than six minutes 
(one-tenth of an hour) are not permitted. 

8. If the bureau is obligated to pay the employee 1 S attorney 
fees, the attorney shall submit to the bureau a final 
statement upon resolution of the matter on forms provided by 
the bureau for that purpose, or on other forms acceptable to 
the bureau. AR-atteFRey-Fe~FeseRt~Rg-aR-effi~~eyee-~R-a-e~Ra~R§ 
aFe~tFat~eR-~Feeeea~R§-ffiay-s~effi~t-ffieRiR~y-fee-stateMeRts~ All 
statements must show the name of the employee, claim number, 
date of the statement, date of each service or charge, 
itemization and a reasonable description of the legal work 
performed for each service or charge, time and amount billed 
for each item, and total time and amounts billed. The 
employee 1 S attorney must sign the fee statement. The 
signature of the attorney constitutes a certificate by the 
attorney that the attorney has not sought or obtained payment, 
eF nor will seek payment of any fees or costs from the 
employee relative to the same services. The bureau may deny 
fees and costs that are determined to be excessive or 
frivolous. 

9. The following costs will be reimbursed: 

a. Actual postage. 

b. Actual toll charges for long-distance telephone calls. 

c. Copying charges, at twenty cents per page. 
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10. 

d. Mileage and other expenses for reasonable and necessary 
travel. Mileage and other travel expenses, including per 
diem, must be paid in the amounts that are paid state 
officials as provided by North Dakota Century Code 
sections 44-08-04 and 54-06-09. Out-of-state travel 
expenses may be reimbursed only if approval for such 
travel is given, in advance, by the bureau. 

e. Other reasonable and necessary costs, not to exceed one 
hundred dollars. Other costs in excess of one hundred 
dollars may be reimbursed only upon agreement, in advance, 
by the bureau. Costs for typing and clerical or office 
services will not be reimbursed. 

The following costs are not allowable: 

a. Facsimile charges. 

b. Express mail. 

c. Additional copies of transcripts. 

d. Costs incurred to obtain medical records. 

e. Online computer-assisted legal research. 

f. Copy charges for documents provided by the bureau. 

AA--atteFAey-wAe-aeee~ts-ee~eAsatteA-fFe~-tAe-e~Fea~-feF-seFvtees 
~~Fs~aAt-te-NeFtA-9aketa-~eAt~Fy-~eee-seetteA-65-Q2-Q8-aA8-tAts--seetteA 
a§Fees-te-8tA8tA§-fee-aF8ttFatteA-ef-a++-ets~~tes-Fe+attA§-te-~ay~eAt-eF 
eeAtat-ef-fees~ 

Fees for reporters must be: The sum of twenty-five dollars per 
hour, for a oearance at hearing or other proceeding; plus, two dollars 
and fifty ~en ts per page for transcription and original transcript, and 
twenty cents per page for additional copies. The bureau shall also 
reimburse reporters for mileage and other expenses, for reasonable and 
necessary travel, in the amounts that are paid state officials as 
provided by North Dakota Century Code sections 44-08-04 and 54-06-09. 

History: Effective June 1, 1990; amended effective November 1, 1991; 
January 1, 1994; January 1, 1996. 
General Authority: NDCC 65-02-08, 65-02-15 
Law Implemented: NDCC 65-02-08, 65-92-±7 65-02-15, 65-10-03 

92-81-82-14. Procedure for penalizing employers accounts for 
failure to make payroll reports. WAeA-aA-e~~+eyeF-fat+s-te-~ake-~ayFet+ 
Fe~eFtS;-tAe-~AeeFWFtteF-SAattt 

1. Set--~~--aA--aeee~At--~tAEt~etA§--aA--a~~+teatteA--ttsttA§-eAe 
e~~+eyeet-feF-tAe--~~F~ese--ef--asst§AtA§-.-a--A~~eeFt If an 
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employer has an open account with the bureau, the bureau shall 
send annually to the employer a form on which the employer 
shall report payroll expenditures for the preceding payroll 
year. Electronic report of payroll information in a format 
approved by the bureau also is acceptable. 

a. An employer shall complete its payroll report and return 
it to the bureau no later than the fifteenth day of the 
month after the employer's payroll year expires. If the 
employer's payroll report is not timely received by the 
bureau, the bureau shall notify the employer, by regular 
mail addressed to the last known address of the employer, 
of the delinquency of the report and the penalties 
provided by North Dakota Century Code section 65-04-12 and 
this section. 

b. On the last day of the month following the month in which 
the employer's payroll year expired, the bureau shall 
assess a penalty of five hundred dollars and shall notify 
the emp loyer of the further penalties provided by North 
Dakota Century Code section 65-04-12 and this section. 

c. On the fifteenth day of the second month following the 
expiration of the employer's payroll year, the bureau 
shall assess a penalty of one thousand five hundred 
dollars and shall cancel the employer's account. The 
bureau shall notify the employer by regular mail addressed 
to the employer's last known address that the employer is 
uninsured. 

2. Re~~est--a--~ayFe++-Fe~eFtt-aAa If the employer does not have 
an open account with the bureau, the bureau shall select an 
employer account number and send the employer a payroll report 
form by regular mail. The bureau shall notify the employer of 
the penalties provided by North Dakota Century Code section 
65-04-12 and this section. 

3~--tf--tAe-Fe~eFt-~s-Aet-~Fev~aea;-Feee~Aa-te-tAe-a~FeeteF-tAat 
a-~eAa+ty-ee-f~xea-ey-eFaeF-~A-aA-a~e~At-Aet--te--exeeea--f~ve 
A~AaFea-ae++aFs~ 

+Ae--~e+~eyAe+aeF--seFv~ees--a~FeeteF--~s--tAe--~eFseA--a~~e~Atea-ey-tAe 
a~FeeteF-te-Aeaa-tAe-ae~aFtffieAt-at--tAe--B~Fea~--WA~EA--sets--Fates--aAa 
ee++eets--e~~+eyeps!--~Fe~~~~s~---+Ae--e~Fea~--e~~+eys--eAe-~e+~eyAe+aeF 
seFv~ees-a~FeeteF-aAa-twe-ass~staAt-~e+~eyAe+aeF-seFv~ees-a~FeeteFs~ 

The employer shall submit the completed payroll report within fifteen 
days of the bureau's request. An unsigned or incomplete submission 
shall be deemed a failure or refusal to furnish the report. If the 
payroll report is not timely received by the bureau, the bureau shall 
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assess a penalty of two thousand dollars and shall notify the employer 
that the employer is uninsured. 

History: Effective June 1, 1990; amended effective January 1, 1994~ 
January 1, 1996. 
General Authority: NDCC 65-02-08, 65-04-12 
Law Implemented: NDCC 65-04-12 

92-91-92-17. Reporting payroll for period of noncompliance. If 
the noncompliance period of a new account is less than twelve months, 
the following procedure will apply: The payroll will be prorated on a 
basis of the maximum of one-twelfth of the statutory payroll cap per 
month per employee for the period of time involved. If the salary paid 
is less than the amount of one-twelfth of the statutory payroll cap per 
month, the full amount is reportable. If an employee ceased employment 
during the noncompliance period, the gross payroll of the employee is 
prorated over the period of noncompliance up to a maximum of one-twelfth 
of the statutory payroll cap per month for the period of noncompliance. 
An account in noncompliance is uninsured until a completed application 
for workers' compensation insurance coverage pursuant to North Dakota 
Century Code section 65-01-05 and chapter 65-04 is received by the 
bureau. 

History: Effective June 1, 1990; amended effective January 1, 1994~ 
January 1, 1996. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-94-Ql 65-09-01 

92-91-92-19. Employer relief after third-party recovery. Upon 
third-party recovery pursuant to North Dakota Century Code section 
65-01-09 in claims which have been ass~Mea accepted by the bureau and 
where the employer's ffieFtt experience rating has been affected, relief 
will be given to the employer from the date of tRe-aet~a+-FeeeveFy 
injury to the balance of the experience rating period. Relief will be 
given to the extent of the actual net recovery made by or on behalf of 
the bureau, after deduction from the gross recovery of the costs and 
attorney fees allowable under North Dakota Century Code section 
65-01-09. 

"Relief will be given" indicates that the amount of money 
recovered by the bureau in a third-party action will be deducted from 
the amount charged against the employer's MeFtt experience rating. This 
may result in a decreased premium for that employer in the future. The 
bureau may not refund any credit balance resulting from such relief. An 
account that has been canceled is not entitled to relief under this 
section. 

Relief will also be given to the extent of the employer 
reimbursement paid by the employer pursuant to North Dakota Century Code 
section 65-05-07.2, provided that the net recovery made by or on behalf 
of the bureau is equal to or exceeds the total chargeable expenditures 
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made by the bureau on the claim plus the reimbursement made by the 
employer. An employer who has not timely paid reimbursement under North 
Dakota Century Code section 65-05-07.2 forfeits any right to relief for 
that reimbursement. 

H;story: Effective June 1, 1990; amended effective January 1, 1996. 
General Author;ty: NDCC 65-02-08 
Law Implemented: NDCC 65-01-09, 65-04-04.3, 65-04-17, 65-05-07.2 

92-91-92-29. Class;f;cat;on of employments Prem;um rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications contained 
in the document entitled 11 North Dakota Workers Compensation Bureau 
Classification Manual 11

, 1995 edition, and premium rates contained in the 
document entitled, 11 ND Workers Compensation Bureau SI:IMftaFy---ef 
PFe~tl:l~ftess--fAfeF~atteA Rates 11

, 1994 1995 edition, which ts are hereby 
adopted by reference thereto and incorporated within this section as 
though set out in full herein. 

Premium rates must be adjusted annually as recommended by the 
bureau 1 S actuaries based upon the criteria set forth in North Dakota 
Century Code section 65-04-01. 

The minimum premium charge for all e~asstfteatteAs accounts will 
be one hundred twenty-five dollars per year e~ee~t--feF--tAe--fe~~ewtA§ 
ve~I:IAteeF-e~asstfteatteAst. 

b~asstfteatteA-Ne~ 

7719--------------FtFe--se~aFt~eAt;--ve~I:IAteeF-----~tAt~l:l~-wt~~-ee 
HHy-SeHaFs 

7715--------------btVt~--sefeAse-ve~I:IAteeF-StsasteF---~tAt~l:l~-wt~~ 
ee-ftfty-Se~~aFS 

9839--------------btVt~--atF--~atFe~;--ve~I:IAteeF---~tAt~l:l~-wt~~-ee 
eAe-AI:IABFeS-teA-Se~~aFS 

9385--------------Ve~I:IAteeF-~F8§Fa~s---~tAt~I:I~-Wt~~-8e-eAe-AI:IASFea 
HHy-SeHaFs 

9849--------------VeeatteAa~----tFatAtAg---aAa---weFk---eva~~:~atteA 
~FegFa~s;--ve~I:IAteeF-----~tAt~l:l~--wt~~--ee---eAe 
AI:IAaFea-ftfty-ae~~aFs 

History: Effective June 1, 1990; amended effective July 1, 1990; 
July 1, 1991; July 1, 1992; July 1, 1993; July 1, 1994; January 1, 1996. 
General Author;ty: NDCC 65-02-08, 65-04-01 
Law Implemented: NDCC 65-04-01 
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92-91-92-23. Installment payment of premiums. 

1. On March thirty-first of each year, the bureau shall establish 
the quarterly interest rate to be charged to those accounts 
renewing between July first of that year and June thirtieth of 
the following year, which elect to pay premium by quarterly 
installments. For the purposes of North Dakota Century Code 
section 65-04-20, the interest rate is the tAFee-yeaF 
aAA~attlea--Fate--ef-tAe-teta+-f~Aas-tAvestea-ey-tAe-e~Fea~-as 
tAateatea--tA--tAe--B~Fea~ls--MaFeA--tAtFty-ftFSt---tAVest~eAt 
~eas~Fe~eAt--Fevtew~--SAe~+a-tAe-MaFeA-tAtFty-ftFst-tAvest~eAt 
~eas~FeMeAt-Fevtew-Aet-ee-avat+ae+e--ey--d~ty--ftFst--feF--aAy 
FeaseA;--tAe-~est-FeeeAt-tAvest~eAt-~eas~FeMeAt-Fevtew-a~~+tes 
base rate posted by the Bank of North Dakota plus two and 
one-half percent. The interest rate may not be lower than six 
percent. 

2. Premium subject to installments will be limited to the premium 
for the advance premium only. Prior period premium 
deficiencies must be paid in full within the original premium 
due date. Policy periods beginning on or after July 1, 1991, 
will be eligible for installment payments under this section. 
lAe-aAA~at-tAteFest-Fate-feF-eaeA-e~~+eyeF-wt++--ee--easea--eA 
tAe-Fate-tA-effeet-at-tAe-staFt-ef-tAe-~e+tey-~eFtea~ 

3. Default on payment of any installment payment will cause the 
entire premium balance to be due immediately. 

History: Effective November 1, 1991; amended effective January 1, 1996. 
General Authority: NDCC 65-02-08, 65-04-20 
Law Implemented: NDCC 65-04-20, 65-04-24 

92-01-02-23.1. Payment by credit card. The bureau, in its sole 
discretion, may accept payment by credit card for premiums, penalties, 
interest, reimbursements, or any other payment that is due the bureau. 
The bureau shall surcharge the payment for any credit card fees incurred 
by the bureau as a result of the payment. 

History: Effective January 1, 1996. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 54-06-08.2 

92-91-92-24. Rehabilitation services. 

1. When an employment opportunity suited to an employee 's 
educational, experience, and marketable skills is identified 
within thirty-five miles [56.33 kilometers] from the 
employee's home, the appropriate priority option must be 
identified as return to related occupation in the local job 
~aFket pool under subdivision e ~ of subsection 4 of North 
Dakota Century Code section 65-05.1-01, and relocation expense 
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under subsection 3 of North Dakota Century Code section 
65-05.1-06.1 may not be paid. 

2. The bureau may make an award of services to move an employee's 
household to the locale where the employee has actual ly 
located work under subdivision f of subsection 2 of North 
Dakota Century Code section 65-05.1-06.1 only when the 
emp loyee identifies the job he will perform, his employer, and 
his dest inat i on. A relocation award must be the actual cost 
of moving the household to the location where work has been 
obtained. A minimum of two bids detailing the costs of 
relocation must be submitted to the bureau for review and 
approval prior to incurring the cost. The relocation award 
must also include per diem expenses, as set forth under 
subsection 2 of North Dakota Century Code section 65-05-28, 
for the employee on ly. No per diem expenses may be paid for 
the employee ' s family. Reimbursement for mileage expenses may 
not be paid for more than one motor vehicle. 

3. When the rehabilitation award is short-term or long-term 
training, the award must include the actual cost of books, 
tuit i on, and school supplies which are required by the school. 
The school must provide documentation of the costs necessary 
for completion of the program in which the employee is 
enrolled. Reimbursable school costs may not exceed those 
charged to other students partic ipating in the same program. 
The award for school supplies may not exceed twenty-five 
dol l ars per quarter or thirty dollars per semester unless the 
employee obtains prior approval of the bureau upon showing 
that such expenses are reasonable and necessary. A 
rehabilitation award for short-term or long-term training may 
include tutoring assistance to those employees who require 
such services to maintain a passing grade. Payment of 
tutoring services will only be authorized when these services 
are not available as part of the training program. The award 
for tutoring services may not exceed the usual and customary 
rate established by the school. A rehabilitation award for 
short-term or long-term training may include etAeF-eM~eAses an 
expense such as association dues or s~eseF~~t~eAs ~ 
subscription only if s~eA that expense is a course 
requ i rement. 

4. An award for short-term or long-term training which includes 
an addit i onal twenty-five percent lost-time allowance to 
maintain two domiciles as provided in subdivision b of 
subsection 2 of North Dakota Century Code section 65-05.1-06.1 
sAa~~ may continue only feF-s~eA-t~me during wA~eA the time 
the employee is actually enrolled or participating i n the 
training program, and is actually maintaining two domiciles. 

5. An employee who is required to be in attendance at a training 
faci li ty for at least three days a week is determined to be 
attending on a daily bas i s for purposes of determining 
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eligibility for the twenty-five percent second domici l e 
allowance. 

6. An award of a specified number of weeks of training 
contemplates that training must be completed during the 
specified period of weeks, and rehabilitation benefits may be 
paid only for the specified number of weeks of training. 

History: Effective November 1, 1991; amended effective January 1, 1996. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05.1 

92-81-82-25. Permanent impairment disputes. A dispute as to the 
percentage of an employee's permanent impairment must be resolved in 
accordance with this section. 

1. Definitions. In this section: 

a. "Dispute" means an employee has reached maximum medical 
improvement in connection with a work lnJury, the 
employee's doctor has filed with the bureau a report of 
the rating of impairment of function, and the bureau fails 
or refuses to award permanent impairment benefits based 
upon that report within thirty days of receipt of the 
report. 

b. "Maximum medical improvement" means. the level of recovery 
at which further recovery from, or lasting improvement to, 
an injury or disease can no longer reasonably be 
anticipated based on reasonable medical probability and 
the clinical findings, determined over a period of time 
(usually twelve months) indicate the medical condition is 
stable and well-established. 

c. "Medical specialists" means those professionals who have 
had instruction in the use of the American medical 
association's "Guides to the Evaluation of Permanent 
Impairment" relating to the evaluation of permanent 
impairment, agree to have their names listed by the bureau 
as medical specialists, and who are: 

(1) Licensed chiropractors who are board-certified 
chiropractic orthopedists (diplomates of the American 
board of chiropractic orthopedists). 

(2) Licensed physicians who are board-certified medical 
specialists. 

(3) Licensed physical therapists and licensed 
occupational therapists, who may conduct range of 
motion and strength testing under the general 
direction of a licensed physician. The physici an 
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must review the results of the testing and report to 
the bureau the rating of permanent impairment as 
required by North Dakota Century Code chapter 65-05. 

2. An employee is entitled to payment of attorney fees pursuant 
to North Dakota Century Code section 65-02-08 in connection 
with permanent impairment benefits if, after the employee has 
reached maximum medical improvement, the bureau issues an 
administrative order reducing or denying permanent impairment 
benefits or the bureau fails or refuses to issue an order 
within ninety days of the date a report is received by the 
bureau which meets all the requirements of North Dakota 
Century Code section 65-05-12 and this section. After a 
formal order has been issued by the bureau, payment of 
attorneys~ fees is - governed by North Dakota Century Code 
sections 65-02-08;-66-92-17; and 65~10-03. 

3. All permanent impairment reports must be filed on forms 
approved by the bureau. 

4. All ratings of permanent impairment must be in accordance with 
the standards for the evaluation of permanent impairment as 
published in the latest edition of the American medical 
associationls 11 Guides to the Evaluation of Permanent 
Impairment 11

, unless proven otherwise by clear and convincing 
medical evidence. Any rating of impairment not based on the 
American medical association 1 s 11 Guides to the Evaluation of 
Permanent Impairment 11 must include a statement explaining why 
those standards were not used and an explanation of the method 
used to evaluate impairment, along with a copy of the 
standards or guidelines, or both, followed in rating the 
impairment. The DSM III-R must be used to diagnose 
psychiatric or mental conditions and to assist in rating of 
impairments of those conditions. All reports must include the 
opinion of the physician or chiropractor on the cause of the 
impairment. 

5. An employee is not entitled to an award for permanent 
impairment until after the employee is at maximum medical 
improvement. Upon receipt of a report from the employee 1 S 
doctor indicating the employee has reached maximum medical 
improvement and evidence the employee has a permanent 
impairment as a result of the work injury, the bureau shall 
send a form to the employee on which the employee shall 
identify all body parts the employee believes are permanently 
impaired due to the work injury. The employee must complete 
the form and return it to the bureau. The bureau shall then 
forward the report to the employee 1 S doctor and instruct the 
doctor to examine the employee and report to the bureau any 
rating of impairment of function resulting from the work 
injury. 

538 



6. If the employeels doctor fails or refuses to determine 
permanent impairment and submit a report to the bureau as 
required by North Dakota Century Code section 65-05-12 and 
this section, the bureau shall schedule an evaluation with an 
appropriate medical specialist, who shall submit the required 
report. 

7. The bureau shall establish a list or lists of all medical 
specialists within the state. The bureau may, in its 
discretion, include in the list or lists medical specialists 
from other states if there is an insufficient number of 
specialists in a particular specialty within the state who 
agree to be listed. In the event of a dispute, the bureau 
shall furnish the list or lists of appropriate specialists to 
the employee. The bureau and the employee, if they cannot 
agree on selection of an independent medical specialist, shall 
choose a specialist by striking names from the appropriate 
list or lists until a name is chosen. 

8. In the event of a dispute involving an employee who resides 
outside of North Dakota, the bureau shall have the sole 
discretion to determine whether it will require the employee 
to return to this state for an independent evaluation. If the 
bureau approves an independent evaluation in another state, 
the bureau and the employee, if they cannot agree on a 
specialist, shall choose a specialist by striking names from a 
list of approved workers~ compensation specialists in the 
other state, if such a list is available, or from some 
comparable list of appropriate medical specialists in that 
state. 

9. Upon receipt of a report from the employee 1 S doctor, if there 
is no dispute, or, in the event of a dispute, upon receipt of 
a report from the independent medical specialist, the bureau 
shall issue an order awarding or denying permanent impairment 
benefits. 

History: Effective November 1, 1991; amended effective January 1, 1996. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-05-12, eS-QS-±2~± 65-05-12.2 

92-91-92-26. Binding arbitration. Binding arbitration pursuant 
to North Dakota Century Code seetteAs section 65-02-15 aAe--6S-Q2-±7 is 
governed by this section. 

1. A request for binding arbitration may be filed with the North 
Dakota workers compensation bureau by an aggrieved employee or 
employer no later than thirty days after notice of an 
administrative order has been given as required by North 
Dakota Century Code section 28-32-13 and in lieu of a petition 
for reconsideration or rehearing or an appeal filed pursuant 
to North Dakota Century Code chapter 28-32. The request for 

539 



binding arbitration must be in writing and must include a 
statement of the specific grounds upon which relief is 
requested. An aggrieved employee is an employee whose 
benefits have been reduced or denied by formal administrative 
order issued in accordance with North Dakota Century Code 
section 28-32-13. 

2. An employee is not entitled to an arbitration proceeding in 
cases in which the employee seeks a lump sum in lieu of 
medical expenses; or a-+~~~-s~~-tR-tte~-ef disability benefits 
under North Dakota Century Code section 65-05-25, or in cases 
where there is dispute concerning medical care, resolution of 
which is governed by dispute resolution procedures under North 
Dakota Century Code section 65-02-20, or in any case in which 
the employee is not responsible for medical charges under 
subsection 4 of North Dakota Century Code section 65-05-07~ 
cases where the amount in dispute is greater than three 
thousand dollars, or in any case where the dispute is the 
compensability of a medical condition. 

3. An employer is not entitled to an arbitration proceeding in 
any dispute where an employee's claim is not chargeable to the 
employer. 

4. ~~eR--Feeet~t-ef-a-Fe~~est-feF-BtR8tR§-aF8ttFatteR;-t~e-8~Fea~ 
s~a++-seFve-Rettee-eR-t~e--ReRFe~~esttR§--~aFty--ey--eeFttftea 
~at+~---t~e-ReRFe~~esttR§-~aFty-ts-aee~ea-te-~ave-eeRseRtea-te 
8tR8tR§-aF8ttFatteR-~Rtess-t~e--ReRFe~~esttR§--~aFty--fttes--a 
wFttteR--e8jeetteR--te-aF8ttFatteR-wtt~tR-tweRty-aays-fFe~-t~e 
aate-ef-~atttR§-Bf-t~e-Rettee~ 

a~--tf--t~e--ReRFe~~esttR§--~aFty--ft+es--a--tt~ty--Rettee-ef 
Fef~sa+-te-eeRseRt-te-aFettFatteR;-t~e--~atteF--ts--aee~ea 
s~e~tttea--feF--fe~a+-~eaFtR§~--tf-aR-e~~+eyeF-eejeets-te 
9 tR8tR§--aF8ttFatteR;--aR8--t~e--~atteF--~Feeeeas--t~Fe~§~ 
feF~a+--~eaFtR§;--t~e--e~~+eyee--ts-eRttt+ea-te-~a~eRt-ef 
atteFReysl-fees-tR-t~e-~eaFtR§-w~et~eF-eF-Ret-t~e-e~~+eyee 
~Fevat+s~ 

s~--tf-t~e-e~~teyee-seeks-aFBttFatt8R;-t~e-e~teyeF-tS-a-~aFty 
eRttt+ea-te-Rettee-w~eFe--~a~eRts--te--t~e--e~~+eyee--aFe 
e~aFgeae+e--te--t~e-e~~+eyeF~--tf-t~e-Ftsk-eF-~a~Rts-aFe 
Ret-e~aFgeae+e-te-aRy-e~~+eyeF;-t~e-e~~+eyee--ts--eRttt+ea 
te-8tR8tR§-aF8ttFatteR-~~eR-ftttR§-ef-t~e-Fe~~est-wtt~-t~e 
a~Fea~~ 

s~ The bureau will contract with one or more 
arbitrators to provide arbitration services. 
arbitrators are individuals who: 

qualified 
Qualified 

a. Are members of the American arbitration asociation with 
experience in adjudicating workers' compensation matters; 
or 
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b. Are aeeffieS qualified ey---tAe--a~FeeteF based upon 
substantial experience, training, education, fair 
judgment, independence, and neutrality. Q~al~f~ea If the 
bureau contracts with more than one qualified arbitrator 
under this subsection, arbitrators will be placed on a 
register and selection will be sequential from the top 
name on the register on a rotating basis. 

6~ 5. One qualified arbitrator shall hear and decide a dispute. The 
arbitrator may be changed only upon a showing of financial 
interest, personal involvement, or good cause by the 
requesting party within fifteen days of the date the e~Fea~ 
Aet~f~es--tAe parties are notified of the name of the 
arbitrator. 

7~ 6. Prehearing conferences may be held upon agreement of the 
bureau and all parties. However, written filing or 
stipulation by the parties and the bureau shall be the 
preferred method for providing the other parties notice of 
witnesses and new evidence. The issues for resolution must be 
confined to those in dispute as a result of the bureau's 
administrative order from which arbitration is requested. The 
following rules apply to facilitate prehearing procedures: 

a. The requesting party shall file with the bureau, and serve 
upon the nonrequesting party by regular mail, a written 
statement identifying: 

(1) A general statement of the issues in dispute. 

(2) The names and addresses of witnesses to be called, 
and whether the witness will testify at the hearing, 
or via deposition. 

(3) Additional documentary evidence that will be 
submitted. 

(4) The nature of the documents that are required from 
the claim file or employer file. An objection to 
introduction of any part of the bureau ' s file into 
evidence must be made prior to hearing, or the 
objection is deemed waived. 

(5) Whether the party demands to cross-examine, at bureau 
expense, the vocational expert who submitted a 
vocational plan under North Dakota Century Code 
section 65-05.1-02.1, or medical experts retained by 
the bureau for the purpose of providing an 
independent medical opinion and relied on by the 
bureau to refute the employee's treating doctor. 

b. If the nonrequesting party intends to participate in the 
hearing, it must also file with the bureau, and serve upon 

541 



the requesting party, a statement identifying any 
witnesses to be called, any new documentary evidence that 
will be submitted, and whether there is an objection to 
any part of the claim or employer files. 

c. tAe After receipt of written statements of the parties, 
the bureau shall serve upon the parties a written 
statement including: 

(1) The specification of issue or issues. 

(2) The names and addresses of witnesses the bureau will 
call, and whether the witness will appear at the 
hearing or via deposition. 

(3) Additional documentary evidence that will be 
submitted. 

(4) The nature of the documents that it will submit from 
the employee claim file, or the employer file. 

s~ 7. Arbitration hearings must be in accordance with the following 
procedures: 

a. Witness fees and mileage shall be paid by the party or 
bureau at whose instance the witness appears. The 
arbitrator may for good cause order the bureau to pay 
statutory witness fees and expenses for a party's lay 
witness upon written application of a party. Costs to 
transcribe a witness's testimony must be paid by the party 
or bureau at whose instance the witness appears. 

b. If timely demanded by the requesting party, and if 
relevant to the issue or issues to be decided, the bureau 
must make available for cross-examination, at its expense, 
the vocational expert who submitted a vocational plan 
under North Dakota Century Code section 65-05.1-02.1, and 
medical experts retained by the bureau for the purpose of 
providing an independent medical opinion and relied on by 
the bureau to refute the employee's treating doctor. 

c. The parties and the bureau have a continuing obligation to 
disclose the names of witnesses that will be called, and 
to identify additional documentary evidence that will be 
submitted. If the requesting party or the bureau did not 
provide at least ten days' written notice in advance of 
the hearing, the arbitrator must grant a motion to 
postpone the hearing at the instance of the aggrieved 
party or bureau, or may exclude such evidence or witness. 
In the event the arbitrator allows the evidence to be 
submitted, or the witness to testify, the other party or 
the bureau may submit rebuttal documents or testimony not 
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previously disclosed, but must provide advance notice of 
its intent to do so. 

d. Testimony may be presented to the arbitrator at the 
arbitration proceeding or via deposition transcript. 
Deposition transcripts may not be admitted unless prior 
notice of the deposition and opportunity for 
cross-examination was provided to any interested party and 
the bureau. 

e. The parties and the bureau may waive oral hearing before 
the arbitrator, and stipulate to submission to the 
arbitrator based upon briefs, documentary evidence, and 
depositions. 

f. The arbitration proceeding must be held in the region 
where the requesting party resides, or, if the requesting 
party resides out of state, in Bismarck, North Dakota. 
Hearings may be conducted by telephonic conference call, 
and any witness may testify by telephonic conference call 
upon agreement of the parties and the bureau. Hearings 
need not be recorded, but may be recorded upon instance of 
any party or the bureau. The party requesting the 
recording is responsible for the cost of recording the 
hearing and the cost of any transcript. 

g. After the parties and bureau have exchanged written 
filing, entered a prehearing stipulation, or held a 
prehearing conference, the bureau will schedule, the date 
and time of depositions and hearing. Twenty days advance 
notice of hearing is required, unless the parties and the 
bureau waive such notice. 

h. The bureau shall provide the interested parties and the 
arbitrator copies of the relevant documentary evidence 
from the bureau's file (including any deposition 
transcripts) at least ten days prior to the arbitration 
hearing. Upon agreement, or order of the arbitrator, the 
deposition of an expert may be taken after the lay 
witnesses testify at the hearing. 

i. The employee must bear the burden of proof as provided 
under North Dakota Century Code section 65-01-11. The 
employee may make an initial opening statement, followed 
by the employer; and bureau. The employee shall present 
its case, or rest upon the record, followed by the 
employer and bureau. Following submission of all 
evidence, the parties may make a closing argument. The 
employee may make the initial closing statement; with 
rebuttal after the employer and bureau close;-eF-wa~ve 
~A~t~al-eles~A§-aAa-~ake-tRe-last-eles~A§-aF§~~eAt. 
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j. Only s~eA evidence as--ts relevant and material to the 
dispute may be received. The arbitrator is the judge of 
the relevance and materiality of the evidence offered, and 
conformity to legal rules of evidence is not required. 
The arbitrator may direct the submission of additional 
evidence or briefs following the hearing. 

k. Witnesses must be sworn as required by law. The 
arbitrator may subpoena witnesses or documents upon 
request of a party or the bureau. If the witness or 
documents are not forthcoming, the party, bureau, or 
arbitrator may seek an order of the district court to 
compel such documents to be submitted, or such witness to 
testify as provided in subsection 7 of North Dakota 
Century Code section 28-32-09 . . 

1. Following the close of the hearing, the arbitrator shall 
issue a written decision, which must be set forth in 
findings of fact, conclusions of law, and order. The 
decision must be based upon, and in accordance with, 
applicable substantive law. The order must be signed by 
the arbitrator and served upon all parties by certified 
mai 1. 

m. Any party or the bureau may request reconsideration upon 
written application filed with the arbitrator and served 
on the other party and the bureau within ten days of the 
arbitrator's decision. The arbitrator may deny the 
request with or without explanation, issue an amended 
order, or order that the proceedings be reopened for 
submission of additional evidence or briefs. 

n. There shall not be any discovery except by the consent of 
the parties and the bureau. 

a. Should any party fail to appear at a hearing after proper 
notice under subdivision g, the arbitrator shall proceed 
with the hearing and shall issue a decision based on the 
record and evidence adduced at the hearing and the party 
fa i ling to appear shall be deemed to have waived the right 
to testify and to present other relevant evidence. 

9~ 8. The bureau retains continuing jurisdiction over the decision 
of the arbitrator, pursuant to North Dakota Century Code 
seetteRs--6S-92-±8--aR8 section 65-05-04. The director of the 
bureau may review an arbitration decision upon motion of any 
party or the bureau. The motion must be in writing; and filed 
with the director within thirty days of the final decision of 
the arbitrator. The motion must be accompanied by specific 
grounds for the review and must be served upon all parties and 
the bureau. The director will specify whether briefs are 
required. The director will limit exercise of continuing 
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jurisdiction to reverse the decision of an arbitrator to 
instances where: 

a. The arbitration decision is contrary to law; or 

b. The arbitration decision has no rational basis. 

The director may refuse to exercise continuing jurisdiction 
without explanation. Where the director reverses an 
arbitration decision, the director will issue findings of 
fact, conclusions of law, and order. 

±9~ 9. These rules govern any petition for arbitration made following 
issuance of an administrative order after August 1, ±993 1995. 
tA--eFaeF--te--faet+ttate--~AtfeF~tty--ef-aeetsteA;-aAa-s~eeay 
Fese+~tteA-ef--ats~~te;--tAese--F~tes--wt++--a+se--§eveFA--aAy 
aFettFatteA---Fe~~est---~aae---~FteF--te--A~§~st-±;--±993;--ey 
stt~~+atteA-ef-tAe-~aFttes-aA9-tAe--e~Fea~--~Fevtaea--tAat--aA 
aFettFatteA--~FeeeeatA§--Aaa--Aet--a+Feaay-eeeA-Ae+a-~AaeF-tAe 
fe~eF-aFettFatteA-F~+es To determine whether the amount in 
dispute is no greater than three thousand dollars, the bureau 
shall deduct any amount awarded in connection with the issue 
in dispute for the total amount allegedly due the injured 
worker. If the difference is three thousand dollars or less, 
the dispute over the amount allegedly due the injured worker 
is properly in the arbitration process. If it is undetermined 
what the ultimate amount is which is allegedly due the injured 
worker in relation to the issue in dispute, the dispute will 
be resolved through the administrative hearing process 
pursuant to North Dakota Century Code chapter 28-32. 

H;story: Effective November 1, 1991; amended effective January 1, 1994i 
January 1, 1996. 
General Author;ty: NDCC 28-32-05, 28-32-05.1, 65-02-08 
Law Implemented: NDCC 65-02-15;-65-92-±7 

92-81-82-35. Determ;n;ng med;cally stat;onary status. 

1. An injured employee 1 s condition must be determined to be 
medically stationary when the attending doctor or a 
preponderance of medical opinion declares the employee either 
11 medically stationaryn, 11medically stable 11

, or uses other 
language meaning the same thing. 

2. When there is a conflict in the medical opinions as to whether 
or not an employee is medically stationary, more weight must 
be given to medical opinions that are based on the most 
accurate history, on the most objective findings, on sound 
medical principles, and clear and concise reasoning. 

3. When there is not a preponderance of medical opinion stating 
an employee is or is not medically stationary, deference must 
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generally be given to the opinion of the attending doctor. 
However, in cases in which expert analysis is important, 
deference · must be given to the opinion of the doctor with the 
greatest expertise in, and understanding of, the employee's 
condition. 

4. If there is a conflict as to the date upon which an employee 
became medically stationary, the following conditions govern 
the determination of the medically stationary date. The date 
an employee is medically stationary is the earliest date that 
a preponderance is established under this section. The date 
of examination, not the date of the report, controls the 
medically stationary date. 

5. A concurrence with another doctor's report is an agreement in 
every particular, including the medically stationary 
impression and date, unless the concurring doctor expressly 
states to the contrary. 

6. An employee is medically stationary on the date specified by a 
doctor. When a specific date is not indicated but the opinion 
states the employee is medically stationary, an employee is 
presumed medically stationary on the date of the last 
examination. 

7~--+Ae--e~~leyee-w~++-ee-~Fes~~e-te-ee-~e~eally-stat~eAaFy-wAeA 
tAe-e~~+eyee-Ae-leA§eF-Fe~~~Fes-~ee~ea+-seFv~ees;-eF-wAeAt 

a~--+Ae--e~~leyee--Aas-Aet-se~§At-~ee~eal-eaFe-feF-a-~eF~ee-~A 
exeess--ef--s~xty--eays;--~Aless--se--~AstF~etee--ey---tAe 
atteAe~A§-eeeteF~-aAe 

s~--tAe--e~Fea~--Aas-Aet~f~ee-tAe-e~~teyee;-By-Fe§~taF-~a~l-te 
tAe-+ast-kAewA-aeeFess--ef--tAe--e~~+eyee;--tAat--~Aaet~ve 
stat~s--ef--tAe-e+a~~-~ay-ee-Fe~~estee-feF-fa~t~Fe-te-seek 
~ee~ea+-seFv~ees~ 

8~--~Atess--tAe--atteAS~A§-SeeteF-Aas-eeetaFeS;-eF-a-~Fe~eASeFaAee 
ef--~e~eal--e~~A~eA--~s--tAat;--tAe--e~~+eyee--~s---~e~eally 
stat~eAaFy--eA--aA-eaFl~eF-eay;-tAe-e~~leyee-~s-~Fes~~ee-te-ee 
ffiee~eally-stat~eAaFy--teA--eays--fFe~--tAe--ex~eetee--eate--ef 
Fes~eAse--te--tAe--e~Fea~!s--Aet~f~eat~eA--letteF--~~Fs~aAt-te 
s~eseet~eA-7;-~Aless--s~ese~~eAt--~ee~ea+--ev~eeAee--easee--eA 
aet~a+---exa~~Aat~eA---ef---tAe---e~~+eyee--aff~F~at~vely--aAe 
~eFs~as~vely-estae+~sAes-tAat-tAe-e~~leyee-was-Aet--aAe--ee~+e 
Aet-Aave-eeeA-~ee~eally-stat~eAaFy-eA-tAat-eate~ 
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9~--ff--tAe--e~~~eyee--ts--tAeaFeeFatee--eF-eeAftAee-tA-se~-etAeF 
~aAAeF-aAe-~Aaa~e-te-fFee~y-seek-~eetea~-tFeat~At,-tAe-e~Fea~ 
sAa~~--aFFaA§e-feF-~eetea~-eMa~tAatteAs-te-ee-ee~~~etee-at-tAe 
faet~tty-wAeFe-tAe--e~~~eyee--ts--~eeatee--eF--at--se~e--etAeF 
~eeatteA-aeeesste~e-te-tAe-e~~~eyee~ 

History: Effective January 1, 1994; amended effective January 1, 1996. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-91-82-48. Elements of filing. 

1. For purposes of this section, the following terms have the 
meanings given unless the context clearly indicates a 
different meaning: · 

a. 11 Appropriate record 11 means a 1 egi b 1 e medica 1 record or 
report from a provider, or any other relevant and material 
information, substantiating the type, nature, extent, and 
work-relatedness, if any, of an injury, and adequate to 
verify the level, type, and extent of services provided. 

b. 11 BilP or 11 billing 11 means a provider•s statement of 
charges and services rendered for treatment of a 
work-related injury. 

c. 11 Bill review 11 means the review or audit of medical bills 
and any associated medical records by a contractor for the 
North Dakota workers compensation bureau and -may include 
review for duplications, omissions, actual delivery of 
billed services and items, accuracy of charges and 
associated coding, and improper concurrent billing for 
services involving evaluation or treatment, or both, of 
both work-related and nonwork-related problems. 

d. 11 Claim application 11 means the worker•s claim for injury 
(SFN 2828), form C1. 

e. 11 Employer•s report 11 means the employer•s report of injury 
(SFN 13660), form C2. 

f. 11 Doctor•s report 11 means the doctor•s report of injury (SFN 
10015), form C3 or other appropriate record that includes 
the information requested on form C3. 

g. 11 Provider 11 is as defined in subsections 13 and 22 of North 
Dakota Century Code section 65-01-02. 

h. 11 Reapplication 11 means worker •s notice of reapplication 
(SFN 16829), form C4, or correspondence signed by the 
injured employee requesting additional benefits. 
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i. 11 Wage verification 11 means federal and state income tax 
returns; W-2 forms; daily, weekly, biweekly, semimonthly, 
or monthly employer payroll statements; and income 
statements prepared in accordance with generally accepted 
accounting practices. 

2. The elements of filing for an application for workers' 
compensation are deemed satisfied when the bureau has received 
the following items: 

a. Form Cl completed and signed by the employee; 

b. Form C2 completed and signed by the employer or the 
employer's report is deemed admitted pursuant to North 
Dakota Century Code section 65-01-14; 

c. Form C3 or appropriate record completed and signed by the 
provider; 

d. Wage verification as requested by the bureau, if 
disability benefits are claimed; and 

e. Appropriate records from the providert-aAa 

f~--+Re--e+a~m--Aas--eeeA--ass~§Aea--te--tRe--a~~Pe~P~ate-Fate 
e+asstfteatteA--aAa--~Fe~eF--eeveFage--veFtftea---ey---tRe 
~e+~eyRe+aeF--seFv~ees--ae~aPtmeAt necessary to determine 
the type, nature, extent, and work-relatedness, if any, of 
the injury or disability. 

3. The elements of filing for a reapplication are deemed to be 
satisfied when the bureau is in receipt of the following 
i terns: · 

a. Form C4 or correspondence requesting benefits signed by 
the employee; 

b. Wage verification as requested by the bureau, if 
disability benefits are claimed; and 

c. Appropriate records from the provider. 

4. The elements of filing for payment of a medical bill are 
deemed satisfied when the bureau is in receipt of the 
following items: 

a. A bill or billing from the provider or employee; 

b. Appropriate records from the provider or employee; and 

c. A bill review has been completed. 
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5. If the bureau requests additional material information from 
the employee in order to process the claim reapplication and 
the employee does not provide the information as requested, 
elements of filing are not deemed satisfied until the employee 
provides the information as requested. 

H;story: Effective January 1, 1994; amended effective January 1, 1996. 
General Author;ty: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

92-01-02-49.1. Determination of employment status. A person 
may apply to the bureau for a determination of whether that person is an 
employer as that term is defined by North Dakota Century Code title 65. 
A person claiming not to be an employer under the Workers Compensation 
Act has the burden of proving by a preponderance of the evidence that 
the person is not an employer. The request for a determination must be 
in writing and must be supported by evidence of the employment status of 
the requesting party. If the party is asserting an independent 
contractor relationship, the party must submit copies of written 
contracts, if any, establishing the relationship. The bureau may 
request, and the party shall promptly provide, any additional relevant 
information bearing on the issue of the employer status of the party. 
After review of the evidence, the bureau shall issue an administrative 
order determining the employment status of the requesting party under 
North Dakota Century Code title 65. This determination is effective for 
no more than one year from the date of the order and may be reconsidered 
or revoked at any time by the bureau. The requesting party has a 
continuing obligation to notify the bureau of any material change in 
that party ' s business relationships, and a failure to notify the bureau 
of a material change shall nullify the bureau's certification as of the 
date of the change. 

H;story: Effective January 1, 1996. 
General Author;ty: NDCC 65-02-08 
Law Implemented: NDCC 65-09-01 

92-01-02-51. Amnesty period for employers, employees, and 
providers. A sixty-day-amnesty period provided for persons who 
willfully have made false claims or false statements to obtain payment 
from the bureau, or who willfully have misrepresented payroll and as a 
result have not paid the proper amount of premium, is established for 
the period to begin Tuesday, January 16, 1996, and to end Friday, 
March 15, 1996. The request for amnesty must be received, in writing, 
at the bureau no later than five p.m. central standard time on March 15, 
1996. 

H;story: Effective January 1, 1996. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-25 
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