




































































































































































































































































































































































































































































































































































































































































6. For purposes of this section, a minor parent who resumes 
residency with the minor parent's own parents (grandparents) 
is treated as having resumed that residency on the first day 
of the month after the month in which the minor parent resumed 
residency with the grandparents. 

7. A minor parent who does not live with the minor parent's own 
parents (grandparents), if eligible, is eligible without 
consideration of the income or assets of the grandparents 
except that regular contributions of money made by the 
grandparents to any member of the assistance unit must be 
considered. The grandparents remain legally responsible for 
the minor parent's support. The matter must be referred to 
the child support agency for the purpose of securing support 
from the grandparents for the minor parent as well as for the 
purpose of securing support for the minor parent's child from 
the child's absent parent. 

8. No assistance unit may include the child of a minor parent, 
living with that minor parent, during any time when the minor 
parent is living in a foster home or child care institution 
and receiving a foster care maintenance benefit. Any amount 
reasonably necessary to the maintenance of such a child of the 
minor parent is included in the minor parent's foster care 
maintenance benefit. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-28. Assignment of right to support. 

1. The child support agency must be notified, no later than two 
working days after the mailing of the initial grant to an 
assistance unit, of aid to families with dependent children, 
of any child who is a member of the assistance unit and whose 
eligibility for benefits is based on the continued absence of 
the child's parent from the home. 

2. The applicant and, upon request, any member of the assistance 
unit for whom aid to families with dependent children is 
requested, as a condition of eligibility shall: 

a. Execute all necessary documents to protect the right of 
any member of the assistance unit, and the agency, to 
child support from the absent parent of such member; 

b. Cooperate in obtaining support and in establishing 
paternity of any child in the assistance unit with respect 
to whom paternity has not been established. 
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3. The requirement for the assignment of rights to support from 
absent parents continues through the month in which the latest 
of the following occurs: 

a. The child reaches age eighteen. 

b. The child graduates from high school, provided that 
graduation does not occur after the month of the child's 
nineteenth birthday. 

c. Child support obligations, imposed by a court for periods 
after the child reaches age eighteen, are terminated. 

4. For purposes of this section: 

a. "Cooperate in obtaining support and in establishing 
paternity" includes: 

(1) Appearing at a state or local office designated by 
the department or county agency to provide 
information or evidence relevant to the case; 

(2) Appearing as a witness at a court or other 
proceeding; 

(3) Providing information, or attesting to lack of 
information, under penalty of perjury; 

(4) Paying to the department any support funds received 
that are covered by the assignment of rights; and 

(5) Taking any other reasonable steps to assist in 
establishing paternity and securing child support. 

5. An individual shall cooperate in establishing paternity of a 
child born out of wedlock for whom the individual can legally 
assign rights, and obtaining child support and payments for 
the individual and any other individual for whom the 
individual can legally assign rights, unless cooperation is 
waived by the county agency for good cause. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-29. Good cause for failure or refusal to cooperate in 
obtaining support or establishing paternity. 

1. The county agency, for good cause, may waive the requirement 
that an individual cooperate in obtaining support and 
establishing paternity if it determines that cooperation is 
against the best interests of the child. A county agency may 
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determine that required cooperation is against the best 
interests of the child only if: 

a. The individual 1 S cooperation in establishing paternity or 
securing child support is reasonably anticipated to result 
in: 

(1) Physical harm to the child for whom support is to be 
sought; 

(2) Emotional harm to the child for whom support is to be 
sought; 

(3) Physical harm to the 
with whom the child is 
individual 1 S capacity 
adequately; or 

parent or caretaker relative 
living which reduces that 
to care for the child 

(4) Emotional harm to the parent or caretaker relative 
with whom the child is living, of such nature or 
degree that it reduces that individual 1 S capacity to 
care for the child adequately; or 

b. At least one of the following circumstances exists, and 
the county agency believes that because of the existence 
of that circumstance, in the particular case, proceeding 
to establish paternity or secure child support would be 
detrimental to the child for whom support would be sought: 

(1) The child for whom support is sought was conceived as 
a result of incest or forcible rape; 

(2) Legal proceedings for the adoption of the child are 
pending before a court of competent jurisdiction; or 

(3) The individual, otherwise required to cooperate, is 
currently being assisted by a public or licensed 
private social agency to resolve the issue of whether 
to keep or relinquish the child for adoption, and the 
discussions have not gone on for more than three 
months. 

2. Physical harm and emotional harm must be of a serious nature 
in order to justify a waiver. 

3. A waiver due to emotional harm may only be based on a 
demonstration of an emotional impairment that substantially 
impairs the individual 1 S functioning. In determining a 
waiver, based in whole or in part upon the anticipation of 
emotional harm to the child, the parent, or the caretaker 
relative, the county agency shall consider: 
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a. The present emotional state of the individual subject to 
emotional harm; 

b. The emotional health history of the individual subject to 
emotional harm; 

c. Intensity and probable duration of the emotional 
impairment; 

d. The degree of cooperation to be required; and 

e. The extent of involvement of the child in the paternity 
establishment or support enforcement activity to be 
undertaken. 

4. In all cases in which the county agency has determined that 
good cause exists based on a circumstance subject to change, a 
determination to grant a waiver must be reviewed no less 
frequently than every six months to determine if the 
circumstances which led to the waiver continue to exist. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-Gl.l-39. Basic requirements. 

1. The basic requirements are those items, in those amounts, 
determined by the department to be necessary to maintain a 
minimum standard of living compatible with decency and health. 

2. The basic requirements items include shelter at a cost of 
twenty-five percent of the total, food at a cost of forty 
percent of the total, clothing at a cost of ten percent of the 
total, fuel and utilities at a cost of fifteen percent of the 
total, personal needs at a cost of five percent of the total, 
and household supplies at a cost of five percent of the total. 

3. The basic requirements items total cost, for a family of a 
particular size or composition, are the amounts set forth in 
the state plan for aid to families with dependent children as 
the standard of need, revised by July 1, 1969, pursuant to the 
requirements of 42 U.S.C. 602(a}(23}, and as adjusted 
thereafter by the department and approved by the secretary of 
the United States department of health and human services. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-Gl.l-31. Determining membership of the assistance unit. 
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1. The assistance unit must include at least one eligible child 
unless: 

a. The only child receives supplemental security income 
benefits; or 

b. The assistance unit includes a pregnant woman in the last 
trimester of her pregnancy. 

2. Any parent of a dependent child who resides in the home must 
be included in the assistance unit. 

3. If the assistance unit includes a parent and a needy dependent 
child, any other child who resides in the home, for whom 
assistance is sought, and to whom the parent is a relative by 
birth, marriage, or adoption, must be included in the 
assistance unit. 

4. If the family includes a parent and the parent ' s nonneedy 
dependent child or children, any other needy dependent child 
or children to whom the parent is a relative by birth, 
marriage, or adoption, must be included in an assistance unit 
which consists only of the needy dependent child or children. 

5. If the family includes a parent, the parent's needy dependent 
child or children, and other dependent children to whom the 
parent is a relative by birth, marriage, or adoption, an 
assistance unit must include the parent and the parent's needy 
dependent child or children, and may include any needy 
dependent child or children to whom the parent is a relative 
by birth, marriage, or adoption, but exclude any nonneedy 
dependent child or children who is not the parent's child but 
to whom the parent is a relative by birth, marriage, or 
adoption, and who is not a brother or sister, whether by the 
whole or half-blood or by adoption, to a needy dependent 
child. 

6. A minor parent who lives in the home of a parent of the minor 
parent is treated as a dependent child in an assistance unit 
that includes a parent of the minor parent unless: 

a. The minor parent is married or formerly married and 
divorced, but not formerly married in an annulled 
marriage; 

b. The minor parent has resided with the other parent of the 
minor parent's child; or 

c. The minor parent has lived separately and apart from the 
minor parent's parent or lawful guardian, with the consent 
or acquiescence of the minor parent's parent or lawful 
guardian, while managing his or her own financial affairs, 
regardless of the source of income, so long as it is not 
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from any activity declared to be a crime by the laws of 
North Dakota or the United States. 

7. Family members who are receiving supplemental security income 
benefits may not be included in the assistance unit. 

8. Family members who are ineligible for aid to families with 
dependent children benefits because of a sanction imposed 
under this chapter must be included in the assistance unit for 
the purpose of consideration of income and assets of the 
sanctioned family member. 

9. Family members who are ineligible for aid to families with 
dependent children benefits because they do not meet 
citizenship or alienage requirements imposed under this 
chapter must be included in the assistance unit for the 
purpose of consideration of income and assets of those family 
members. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-32. Combined supplemental security income and aid to 
families with dependent children households. 

1. With respect to the same month, no individual may receive 
benefits through both the supplemental security income program 
and the aid to families with dependent children program. 

2. An individual who is receiving supplemental security income 
benefits may be a member of a household that includes members 
who are also members of an assistance unit, and may be an 
ineligible caretaker relative for a child in an assistance 
unit. 

3. Assets or income owned solely by the recipient of supplemental 
security income benefits, including that portion of income 
disregarded in determining eligibility for supplemental 
security income benefits, may not be considered available to 
the members of the assistance unit. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-33. Recipients living out of state. An individual who 
receives aid to families with dependent children is free to travel 
without a loss of eligibility so long as the individual remains a 
resident of the state. An individual living out of state who remains a 
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resident of North Dakota is subject to the same standards and procedures 
for eligibility determinations and budgeting as a similarly situated 
individual present in the state. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-34. Grant amount in whole dollars. Aid to families 
with dependent children benefits are granted in whole dollar amounts. 
In calculating benefit amounts, numbers are rounded down to the nearest 
whole dollar. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-35. Benefits less than ten dollars. 

1. Except as provided in subsection 2, no benefit payment may be 
issued if the calculated aid to families with dependent 
children benefit is less than ten dollars, but the assistance 
unit must be treated for all other purposes of this chapter, 
including the application of the retrospective budgeting 
cycle, as an assistance unit to which the department makes a 
benefit payment. 

2. If the calculated benefit is reduced to less than ten dollars 
because of recovery of a previous overpayment, benefit 
payments of less than ten dollars must be issued. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-36. Income described. 

1. All income that is actually available must be considered. 
Income is actually available when it is at the disposal of an 
applicant or recipient; when the applicant or recipient has a 
legal interest in a liquidated sum and has the legal ability 
to make the sum available for support or maintenance; or when 
the applicant or recipient has the lawful power to make the 
income available or to cause the income to be made available. 
In specific circumstances, income available to persons other 
than the applicant or recipient is deemed available. This 
subsection does not supersede other provisions of this chapter 
which describe or require specific treatment of income, or 
which describe specific circumstances that require a 
particular treatment of income. 
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2. Income may be earned, unearned, or deemed. It may be received 
regularly, irregularly, or in lump sums. Income may be 
counted or excluded. It may be disregarded for some purposes, 
but not for others. Other sections of this chapter explain 
those treatments. 

3. Earned income includes: 

4. 

a. Wages, salaries, commissions, bonuses, or profits received 
as a result of holding a job or being self-employed; 

b. Earnings from on-the-job training provided by the Job 
Training Partnership Act or the job opportunities and 
basic skills program; 

c. Wages received as the result of participation in the 
mainstream and green thumb programs; 

d. Earnings of recipients employed by schools under title I 
of the Elementary and Secondary Schools Act [20 U.S.C. 
236, et seq.]; 

e. Wages received from sheltered workshop employment; 

f. Sick leave pay or loss-of-time private insurance paid for 
the loss of employment due to illness or injury; 

g. Compensation for jury duty; 

h. Tips; 

i. Income from boarders; 

j. Income from room rentals; 

k. Income from participation in job corps; and 

1. Income from internship or stipends. 

Unearned income includes: 

a. Social security, veterans benefits of any kind, private 
pensions, pensions provided to former employees of public 
entities, workers• compensation, unemployment benefits, 
union compensation during strikes, and military 
a 11 otments; 

b. Rents paid without an appreciable amount of personal 
involvement and effort provided as a service to the 
tenant, mineral lease rentals, bonus payments and 
royalties, dividends, and interest paid; 
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c. Cash contributions from relatives provided to aid the 
assistance unit with living expenses; 

d. Cash gifts; 

e. Poor relief or general assistance payments made to any 
member of the assistance unit by a county agency or the 
bureau of Indian affairs; or 

f. Any other form of income that is not earned income. 

5. Deemed income includes: 

a. In the case of income deemed from a stepparent or alien 
parent, that stepparent's or alien parent's entire gross 
income less: 

(1) The standard employment expense allowance; 

(2} An additional amount for the support of the 
stepparent or alien parent and any other individuals 
living in the home whose needs are not taken into 
account in making the eligibility determination and 
who are or could be claimed by the stepparent or 
alien parent as dependents for federal income tax 
purposes, but not including any sanctioned 
individuals or individuals who are required to be 
included in the assistance unit, but have failed to 
cooperate, equal to the standard of need amount for a 
family group of the same composition and size as the 
stepparent or alien parent and those other 
individuals described in this paragraph; 

(3) Spousal support and child support payments actually 
being made to or on behalf of persons not living in 
the home; and 

(4) Amounts actually being paid to individuals not living 
in the home who are or could be claimed by the 
stepparent or alien parent as dependents for federal 
income tax purposes. 

b. In the case of income deemed from the sponsor of a 
sponsored alien, the entire gross income of the sponsor 
and the sponsor's spouse, less: 

(1) Twenty percent of the total monthly earned income of 
the sponsor and the sponsor's spouse or one hundred 
seventy-five dollars, whichever is less; 

(2) An amount equal to the standard of need amount for a 
family group of the same composition and size as the 
sponsor and those other individuals living in the 
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sponsor's household who are or could be claimed by 
the sponsor as dependents for federal income tax 
purposes, but whose needs are not taken into account 
in making an eligibility determination under this 
chapter; 

(3) Spousal support and child support payments actually 
being made by the sponsor to or on behalf of 
individuals not living in the sponsor's household; 
and 

(4) Amounts actually being paid by the sponsor to 
individuals not living in the sponsor's household who 
are or could be claimed by the sponsor as a dependent 
for federal income tax purposes. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-37. Excluded income. The following income must be 
excluded in determining eligibility for aid to families with dependent 
children: 

1. Payments made to any member of the assistance unit 
title II of the Uniform Relocation Assistance and 
Property Acquisition Policies Act of 1970, as amended 
L. 91-646; 42 U.S.C. 4601, et seq.]; 

under 
Real 

[Pub. 

2. Per capita payments made to members of Indian tribes under the 
Indian Tribal Judgment Funds Use and Distribution Act [25 
U.S.C. 1407, et seq.], including all interest and investment 
income accrued on such funds while held in trust pursuant to a 
plan approved under the provisions of that Act pursuant to a 
plan approved by Congress prior to January 12, 1983, and any 
purchases made with such payments for so long as the payment 
is not commingled with other funds; 

3. Income derived from submarginal lands held in trust for 
Indians, to the extent required by Public Law 94-114 [25 
U.S.C. 459e], for so long as the income is not commingled with 
other funds; 

4. Up to two thousand dollars per year of income received by an 
individual Indian derived from that Indian's interests in 
trust or restricted lands, as required by 25 U.S.C. 1408, for 
so long as the income is not commingled with other funds; 

5. A loan from any source that is subject to a written agreement 
requiring repayment by the recipient; 

6. Agent orange settlement payments; 
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7. Payments made under the Radiation Exposure Compensation Act 
[Pub. L. 101-426; 104 Stat. 920; 42 U.S.C. 2210 (note) (1993 
Supp.)], for so long as the payment is not commingled with 
other funds; 

8. The value of any supplemental food assistance received under 
the Child Nutrition Act of 1966, as amended [42 U.S.C. 1771, 
et seq.], and the special food service program for children 
provided under the National School Lunch Act, as amended [42 
U.S.C. 1751, et seq.]; 

9. Food produced by individuals living in the home occupied by 
the assistance unit for consumption by those individuals; 

10. Payments received by any member of the assistance unit, from 
the child nutrition and food distribution unit of the North 
Dakota department of public instruction, in reimbursement of 
the cost of furnishing meals and snacks by any member of the 
assistance unit who provides child care in the home, provided 
that the child care provider is licensed under North Dakota 
Century Code chapter 50-11.1, and is sponsored by a public or 
nonprofit private organization; 

11. Income received as a housing allowance through any program 
sponsored by the United States department of housing and urban 
development and rent supplements or utility payments provided 
through the housing assistance program; 

12. Food stamps; 

13. The value of surplus commodities provided through the United 
States department of agriculture; 

14. Payments for supporting services or reimbursement of 
out-of-pocket expenses made to individual volunteers serving 
as foster grandparents, senior health aides or senior 
companions, or to individuals serving in the service corps of 
retired executives, active corps of executives, and any other 
programs under title II of the Domestic Volunteer Services Act 
of 1973 [Pub. L. 93-113; 42 U.S.C. 5001, et seq.]; 

15. Payments made to volunteers in service to America under 
title I of the Domestic Volunteer Services Act of 1973 
[Pub L. 93-113; 42 U.S.C. 4951, et seq.]; 

16. Any payment made as a result of the Alaska Native Claims 
Settlement Act, which is made tax exempt under Public 
Law 92-203 [43 U.S.C. 1601, et seq.]; 

17. The value of benefits received under the supplemental food 
program for women, infants, and children [Pub. L. 94-105; 42 
u.s.c. 1786]; 
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18. The value of general assistance benefits provided in voucher 
form by any county agency or the bureau of Indian affairs; 

19. Assistance payments from other programs, agencies, or 
organizations that: 

a. Do not serve the same purposes as aid to families with 
dependent children; or 

b. Provide goods or services that are not included in the 
standard of need. 

20. Low-income home energy assistance program benefits; 

21. Scholarships, grants, and awards for educational purposes, 
which are given because of need or achievement by the bureau 
of Indian affairs, other federal sources, state sources, 
civic, fraternal, and alumni organizations, or relatives, to 
undergraduate students; 

22. Work study program income earned by an undergraduate student; 

23. Family subsidy program payments made by the department; 

24. Returned deposits from rentals and from utility companies; 

25. Adoption assistance payments; 

26. Foster care payments and payments received as a retainer for 
services as an emergency shelter foster home; and 

27. Small irregular cash gifts, which total, in any month, less 
than ten dollars times the number of members in the assistance 
unit. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-02-91.1-38. Gross income test. 

1. A family is ineligible for aid to families with dependent 
children if the family's gross income, less the exclusions 
specified in subsection 2, exceeds one hundred eighty-five 
percent of basic requirements for a family of that family's 
size and composition. 

2. For purposes of this section, only the following income is 
disregarded: 

a. For six months during any calendar year, income of a 
dependent child derived from a program carried out under 
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the Job Training Partnership Act, as originally adopted 
[29 U.S.C. 1501, et seq.]; 

b. For six months during any calendar year, any earned income 
of a dependent child who is a full-time student; and 

c. Any refund of federal income taxes received as an earned 
income tax credit pursuant to 26 U.S.C. 32 and any 
payments made by an employer as an advance payment of 
earned income tax credit pursuant to 26 U.S.C. 3507. 

3. The first stop in determining a family's financial eligibility 
is the gross income test. The process continues only if the 
gross income test is passed. 

4. A family that passed the gross income test is subject to the 
test, in successive months, both for prospective budgeting and 
two-month retrospective budgeting. 

a. If it appears that the family may be ineligible for only 
one month, and that ineligibility is caused by the receipt 
of extra payment from a regularly recurring source of 
income, the county agency shall continue to budget the 
case retrospectively and suspend the care. 

b. If it appears that the family may be ineligible for more 
than one month, the county agency shall close the case. 

c. Provided that the action is not inconsistent with 
requirements for determining eligibility in cases with 
income intermittently in excess of need, the family case 
is in a suspended status due to action under 
subdivision a, and the family becomes ineligible in the 
subsequent month, the county agency shall close the case. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-39. Budgeting process. 

1. Budgeting is the process by which a family's need is 
determined. Through the process available, income is matched 
against basic requirements. 

2. If nonexcluded income exceeds basic requirements, the family 
is not needy, for purposes of the aid to families with 
dependent children program, and the family is ineligible for 
program benefits. 

3. For families that meet the gross income test, if nonexcluded 
income is less than basic requirements, the family is eligible 
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for program benefits equal to the difference between basic 
requirements and income. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-49. Income considerations. 

1. All income must be considered in establishing eligibility and 
in determining the aid to families with dependent children 
benefit amount. 

2. Income must be reasonably evaluated. A determination that 
income is deemed available is a determination that the income 
is actually available. 

3. Income is considered to be received in the month in which it 
is actually received, except income actually available to be 
received is considered to be received in the month it is 
actually available. 

4. A member of an assistance unit who receives regular income, 
other than on a monthly basis, may occasionally receive an 
extra check which causes the unit to become ineligible in the 
month of receipt. If the receipt of additional income is 
anticipated to result in ineligibility for only one month, the 
case may be suspended, rather than closed. 

a. If the additional income is received in the month of 
application (the first month of prospective budgeting), 
the application must be denied. 

b. If the additional income is received in the month after 
the month of application (the second month of prospective 
budgeting), the case must be prospectively suspended, and 
all income, except income derived from the last check 
received in that month, from the source of regular income, 
must be retrospectively budgeted. 

c. If the additional income is received in any month except 
the month of application or the month after the month of 
application, all income must be retrospectively budgeted. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

332 



75-Q2-al.l-41. Earned income considerations. 

1. Earned 
record. 
sources. 

income must be verified and documented in the case 
Earned income may be received from a variety of 

2. Net earned income is determined by adding monthly net income 
from self-employment to other monthly earned income and 
subtracting the applicable deductions. 

3. Except as provided in subsection 4, ~monthly net income from 
self-employment~ means: 

a. In the case of a self-employed individual whose business 
does not require the purchase of goods for sale or resale, 
seventy-five percent of gross monthly earnings from 
self-employment. 

b. In the case of a self-employed individual whose business 
requires the purchase of goods for sale or resale, 
seventy-five percent of the result determined by 
subtracting cost of goods purchased from gross receipts, 
determined monthly. 

c. In the case of a business that furnishes room and board, 
monthly gross receipts less one hundred dollars per room 
and board client. 

d. In the case of a self-employed individual in a service 
business that requires the purchase of goods or parts for 
repair or replacement, twenty-five percent of gross 
monthly earnings from self-employment. 

e. In the case of a self-employed individual who receives 
income other than monthly, if the most recently available 
federal income tax return accurately predicts income, 
twenty-five percent of gross annual income, plus the gain 
or minus the loss resulting from the sale of capital 
items, plus ordinary gains or minus ordinary losses, 
divided by twelve. If the most recent available federal 
income tax return does not accurately predict income 
because the business has been recently established, 
because the business has been terminated or subject to 
severe reversal. because the applicant or recipient makes 
a convincing showing that actua 1 net income is 
substantially less than twenty-five percent of gross 
profit. or because the county agency determines for any 
reason that actual net profits are substantially greater 
than twenty-five percent of gross profit. an amount 
determined by the county agency to represent the best 
estimate of monthly net income from self-employment must 
be used. A self-employed individual shall provide. on a 
monthly basis. the best information available on income 
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and cost of goods. Income statements, when available, 
must be used as a basis for computation. If the business 
is farming or any other seasonal business, the annual net 
income, divided by twelve, is the monthly net income. 

4. A self-employed individual who shows that gross income from 
self-employment, less the cost of purchased goods and building 
or equipment rental, is less than net income from 
self-employment, as calculated under subsection 3, may rely on 
the lesser amount. This calculation is not intended to 
recognize expenses that require no out-of-pocket payment (such 
as depreciation) which create an asset (such as equipment or 
property purchases or loan payments) or which are otherwise 
treated in this chapter (such as the personal employment 
expenses of payroll taxes, lunches, and transportation). 

5. If earnings from more than one month are received in a lump 
sum payment, the payment must be divided by the number of 
months in which the income was earned, and the resulting 
monthly amounts are attributed to each of the months with 
respect to which the earnings were received. 

6. Income received on a contractual basis is allocated equally to 
each of the months covered by the contract, regardless of when 
the contract payments are actually received, and is deemed 
available to be received in the months to which income is 
allocated. 

7. The standard employment expense allowance recognizes all costs 
associated with employment, including transportation, 
uniforms, social security contributions, and income tax 
withholding. 

8. The standard employment expense allowance is ninety dollars 
per month. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-42. Disregarded income. 

1. If permitted under subsection 2, the following amounts of 
income must be disregarded, in the following order, in 
determining the amount of aid to families with dependent 
children: 

a. All of the earned income of each dependent child rece1v1ng 
benefits under this chapter who is a full-time student or 
a part-time student who is not a full-time employee, and 
if any income remains; 

334 



b. The standard employment expense allowance, and if any 
income remains; 

c. (1) Thirty doliars plus one-third of remaining income in 
the first four consecutive months after eligibility 
is established if the first of those four months 
begins at least one year after the end of the last 
month in which the individual previously received aid 
to families with dependent children; or 

(2) Thirty dollars per month in the eight consecutive 
months which begin in the fifth month after 
eligibility is established if the first month in 
which eligibility was established begins at least one 
year after the end of the last month in which the 
individual previously received aid to families with 
dependent children, and if any income remains; 

d. The earned income of any dependent child derived from a 
program carried out under the Job Training Partnership Act 
(as originally enacted) [29 U.S.C. 1501, et seq.], for no 
more than six months in each calendar year, and if any 
income remains; 

e. The first fifty dollars of any child support payments for 
that month received in that month, and the first fifty 
dollars of any child support payments for each prior month 
received in that month if the payments were made by the 
absent parent in the month when due, with respect to a 
dependent child for whom benefits under this chapter are 
received or sought, and if any income remains; 

f. For six months during any calendar year, any earned income 
of a dependent child who is a full-time student and who is 
applying for benefits under this chapter, and if any 
income remains; 

g. Any refund of federal income taxes received as an earned 
income tax credit pursuant to 26 U.S.C. 32, and any 
payments made by an employer as an advance payment of 
earned income tax credit pursuant to 26 U.S.C. 3507, and 
if any income remains; 

h. An appropriate deduction for work-related dependent care 
allowance. 

2. An income disregard is available only if: 

a. The assistance unit is first determined to be eligible 
without benefit of the earned income disregard; 
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b. The assistance unit received aid to families with 
dependent children in at least one of the four months 
immediately preceding the month of reapplication; or 

c. The eligible employed individual previously received aid 
to families with dependent children, but has not completed 
the twelve-month earned income disregard cycle, including 
months in which the earned income disregard was 
unavailable because: 

(1) No payment was made because the calculated aid to 
families with dependent children benefit was less 
than ten dollars; 

(2) The assistance unit voluntarily requested termination 
of assistance for the primary purpose of avoiding 
completion of the earned income disregard cycle or 
any part of that cycle; 

(3) The assistance unit failed, without good cause, to 
file a signed and completed monthly report form by 
the fifteenth day of the month in which the report 
was due; 

(4) A member of the assistance unit terminated or reduced 
employment, without good cause, in the thirty days 
preceding the month in which the earned income 
disregard was unavailable; or 

(5) A member of the assistance unit refused a bona fide 
job offer, without good cause, in the thirty days 
preceding the month in which the earned income 
disregard was unavailable. 

3. If, in any month, additional income received from a recurring 
source causes the assistance unit to be suspended as 
ineligible for one month, the month of suspension does not 
count as a month for purposes of this section. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-43. Lump sums received by a member of assistance unit. 

1. When the assistance unit's income, after applying applicable 
disregards, exceeds the standard of need applicable to the 
unit because of receipt of nonrecurring earned or unearned 
lump sum income, to the extent that the income is not 
earmarked and used for the purpose for which it is paid, the 
assistance unit is ineligible for the full number of months 
derived by dividing the lump sum income and other income by 
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the monthly need standard for an assistance unit of that size. 
Any income remaining from this calculation is income in the 
first month following the period of ineligibility. The period 
of ineligibility begins with the payment month corresponding 
to the month of receipt of the lump sum income. 

2. For purposes of this section, 11 lump sum income 11 includes 
retroactive monthly benefits provided under title II and other 
retroactive monthly benefits, payments in the nature of 
windfall, such as lottery or gambling winnings or 
inheritances, judgments or settlements for injuries to person 
or property to the extent that the payment is not earmarked 
and used for the purpose for which it was paid such as 
payments on back medical bills resulting from injuries, 
funeral and burial costs, and repair or replacement of lost or 
damaged assets, and workers' compensation awards. 

3. The period of ineligibility may be shortened when: 

a. The applicable standard of need changes and the amount of 
benefits the assistance unit would have received also 
changes; 

b. The lump sum income or a portion of the lump sum income 
becomes unavailable to the assistance unit for a reason 
beyond the control of any member of the family, such as 
loss or theft of the income, collection of income in 
settlement of a court-imposed . judgment, or life 
threatening circumstances; or 

c. Members of the assistance unit incur and pay for medical 
expenses of a type which is a covered service under 
medicaid. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-44. Deductions for voluntary or required payroents of 
current support. 

1. When determining the amount of aid to families with dependent 
children, the county agency shall deduct the lesser of fifty 
dollars or the amount actually paid, of any payment made, 
prior to approval of the application for benefits, by an 
absent parent to any member of the assistance unit as current 
child or spousal support. 

2. Except as provided in subsection 1, when determining the 
amount of aid to families with dependent children, the county 
agency shall deduct the lesser of fifty dollars or the amount 
actually paid, of any payment made by an absent parent 
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pursuant to any judicial or administrative order for the 
payment of child support or spousal support, to any member of 
the assistance unit. 

3. If two or more absent parents pay child support or spousal 
support to members of the assistance unit, no more than a 
total of fifty dollars may be deducted under this section. 

History: Effective March 1, 1995. 
General Authority: NDCC 58-86-16, 50-09-25 
law Implemented: NDCC 58-86-05.1, 58-89 

75-92-91.1-45. Deduction for work-related dependent care. 

1. A deduction for an employed caretaker relative who is a member 
of the assistance unit may be made for the cost of necessary 
care of a child or incapacitated adult who is a member of the 
assistance unit, living in the home, and receiving benefits. 

2. The deduction may not be made for the cost of dependent care 
provided by the caretaker relative's child or stepchild who is 
under twenty-one years of age, unless: 

a. The provider of dependent care does not live in the home 
occupied by the assistance unit; 

b. The provider of dependent care is eighteen years of age; 

c. The provider of dependent care was not claimed as a 
dependent on the most recent federal income tax return 
filed by the caretaker relative; 

d. A bona fide relationship of employer and employee exists 
between the caretaker relative and the provider of 
dependent care; and 

e. The provider of dependent care is not a member of the 
caretaker relative's assistance unit. 

3. The deduction may not be made for the cost of dependent care 
provided to a child by that child's stepparent or parent who 
lives in the home occupied by the assistance unit. 

4. The deduction is for the actual cost of care limited to: 

a. In the case of a child under age two, two hundred dollars 
per month; 

b. In the case of an incapacitated adult, two hundred dollars 
per month; or 
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c. In the case of a child two years of age or older, one 
hundred seventy-five dollars per month. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-02-01.1-46. Good cause for refusing or terminating employment. 
Good cause for terminating employment, reducing earned income, or 
refusing to accept employment exists if: 

1. The individual claiming good cause provides medical 
verification that the individual's health renders the 
employment not feasible; or 

2. The individual's substantially continuous presence in the 
household is necessary to care for another individual in the 
household to whom the individual owes a legal duty to provide 
care, who has a condition, verified by reliable medical 
evidence, which does not permit self-care or care by another 
household member. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-02-01.1-47. Unearned income considerations. 

1. Unearned income must be verified and documented in the case 
record. 

2. All unearned income must be treated as available in the month 
in which the income is received unless the income is 
disregarded. Unearned income must be applied to determine 
eligibility for, and the monthly benefit of, aid to families 
with dependent children. 

3. Unearned income received annually or received iri regular 
annual totals, but in irregular intervals, must be considered 
available, in each month, in an amount equal to one-twelfth of 
the annual total. The twelve-month period may be a calendar 
year or other twelve-month fiscal period appropriate to the 
nature of the payment. Sources of income appropriate for this 
treatment include: 

a. Nonexcluded lease payment income deposited in and 
disbursed through individual Indian moneys accounts 
maintained by individual Indians by the bureau of Indian 
affairs as proceeds from the lease of lands held by the 
federal government in trust for the Indian; 
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b. Lease payments made to persons for the use of lands 
occupied or owned by those persons unless the lease 
specifically provides for monthly payments or unless the 
lease is for a total term of less than one year; 

c. Mineral lease payments, however denominated, except 
initial leasing bonus payments. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-48. 
closing. 

Reinstatement following suspension or case 

1. If aid to families with dependent children is reinstated after 
a suspension of one month, all factors of eligibility are 
considered prospectively to determine eligibility. If 
prospective eligibility exists, the amount of payment is 
determined based on two-month retrospective budgeting. 

2. Except as provided in subsection 1, if a change of 
circumstances results in either prospective ineligibility or 
retrospective ineligibility, the case must be closed. 

3. If the assistance unit is for any reason ineligible in the 
month following the month of a suspension, the case must be 
closed. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-49. Computing payment for first and second months of 
eligibility. The county agency shall compute payment for the initial 
month of eligibility and the month following the initial month of 
eligibility through prospective budgeting. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-59. Computing payment for months following the second 
month of eligibility. The county agency shall compute payment for 
months following the second month of eligibility through two-month 
retrospective budgeting. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 
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75-a2-a1.1-51. Computing payment where individuals are added to 
the assistance unit. 

1. If the individual being added to an assistance unit did not 
receive aid to families with dependent children in the 
previous month. benefits for the added individual are based on 
the pro rata portion of the additional monthly benefit amount 
increase equal to the percentage of the month remaining after: 

a. The date of birth of a newborn. provided that the request 
for the newborn is made within ten days of the date of 
birth and the newborn's social security number or 
application for social security number is furnished within 
thirty days of the request; and 

b. In all other cases. the later of the date of the request 
or the date the individual becomes eligible. 

2. If the individual being added to an assistance unit received 
aid to families with dependent children in the previous month. 
payment amounts are determined through two-month retrospective 
budgeting. 

3. The county agency shall determine eligibility prospectively by 
adding the income and assets of the added individual to the 
income and assets of the previously existing assistance unit. 

History: Effective March 1. 1995. 
General Authority: NDCC 50-06-16. 50-09-25 
Law Implemented: NDCC 50-06-05.1. 50-09 

75-82-81.1-52. Computing payments where individuals leave the 
assistance unit. 

1. If an individual who was an assistance unit member leaves the 
household during a benefit month. the individual is included 
in the assistance unit during that month. 

2. The county agency shall determine eligibility for the 
remaining members of the assistance unit. in the month 
following the month in which the former assistance unit member 
left. through prospective budgeting. 

History: Effective March 1. 1995. 
General Authority: NDCC 50-06-16. 50-09-25 
Law Implemented: NDCC 50-06-05.1. 50-09 

75-82-81.1-53. Computing payment where stepparent or alien parent 
income is deemed. The amount of an aid to families with dependent 
children benefit must be reduced by the deemed income of a stepparent or 
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an alien parent who lives in the home occupied by the assistance unit, 
but who is not a member of the assistance unit. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-54. Computing benefits when an individual's needs are 
deleted from the grant. If an individual is subject to the sanction of 
deletion of that individual •s needs from the grant, that individual •s 
income and assets are considered in determining the eligibility and 
needs of the remaining members of the assistance unit, but that 
individual •s income may not be reduced by the standard employment 
expense allowance, any portion of the disregard otherwise available 
concerning thirty dollars or one-third of remaining earned income, or 
any portion of the disregard otherwise available concerning work-related 
care for children or dependents. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-55. Computing payment for a child in boarding school. 

1. If a child leaves the residence occupied by the assistance 
unit to attend boarding school, the child is treated as having 
left on the first day of the month following the month in 
which the child actually left. 

2. If a child returns from boarding school to the residence 
occupied by the assistance unit and the caretaker relative 
notifies the county agency of the return or anticipated return 
by the fifth day of the month of actual return, the child is 
treated as having returned on the first day of the month of 
actual return, but is otherwise treated as having returned on 
the first day of the month following the month of actual 
return. 

3. Payment for any month in which a child who is a member of the 
assistance unit is in boarding school, or is treated as in 
boarding school, is, with respect to that child, limited to an 
allowance for clothing and personal needs. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 
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75-92-91.1-56. Budgeting in unusual circumstances. 

1. Except as provided in subsection 3, if an eligible child lives 
in the home of a relative who is not the child's parent, the 
relative is ineligible if the relative's spouse also lives in 
the home. 

2. If an eligible child lives in the home of a relative who is 
not the child's parent, and the spouse of that relative does 
not also live in the home, the relative: 

a. Must be excluded from the assistance unit if the 
relative's income and assets would cause the assistance 
unit to be ineligible; and 

b. May be included in the assistance unit if the relative 
requests inclusion in the assistance unit and the 
relative's income and assets do not cause the assistance 
unit to be ineligible. 

3. Except as provided in subsection 5, if an eligible child lives 
in the home of a relative who is not the child's parent, but 
who is, and could in the absence of that child be, a member of 
an assistance unit which includes the spouse of the relative, 
the eligible child must be added as a member of the assistance 
unit of the relative. 

4. Except as provided in subsection 5, if two or more eligible 
children are living in the home of an ineligible relative who 
is not a parent of either child, all eligible children must be 
included in a single assistance unit. 

5. An individual who is a caretaker relative in an assistance 
unit may act as a temporary payee for a child who is a member 
of another assistance unit and with respect to whom the 
individual is a relative, while that child lives temporarily 
with the individual, to preserve the child's usual living 
arrangement with that child's caretaker relative who is: 

a. Hospitalized; or 

b. Incarcerated for ninety days or less. 

6. If two or more relatives, who are each eligible caretakers for 
one or more children, but who are not married to each other 
and who have no children in common living in the household, 
live together, each caretaker and the child or children with 
respect to whom that caretaker is a relative must be budgeted 
as an assistance unit. 

7. If a child lives with a relative who receives supplemental 
security income benefits, budgeting is based on the number of 
eligible individuals in the assistance unit. 
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8. If a child lives with a parent whose needs are deleted from 
the assistance unit due to the parent's failure to cooperate 
in obtaining support and in establishing paternity or in the 
job opportunities and basic skills program, the parent's 
income and assets must be considered in determining 
eligibility for the remaining members of the assistance unit. 
The income of the parent is subject to any applicable income 
disregards. 

9. If an eligible caretaker leaves a child in the care of another 
individual while the caretaker pursues an educational program 
in another community, budgeting for the assistance unit must 
be done as if the unit resided together. 

10. If a member of the assistance unit is hospitalized for an 
extended period of time, the medical plan must be consulted to 
determine if the individual is likely to return to the unit. 

a. If the individual is unlikely to return to the unit, the 
individual is deemed to have left the unit when the 
individual: 

(1) Is hospitalized; and 

(2) The medical plan is established. 

b. If the individual is likely to return to the unit: 

(1) The individual is deemed to remain in the home of the 
assistance unit for the first three complete calendar 
months of hospitalization; and 

(2) The individual is deemed to have need for only 
clothing and personal needs for months thereafter 
until the hospitalization ends or the medical plan 
changes to provide that the individual is unlikely to 
return to the unit. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-57. Essential services. 

1. The county agency may determine that a service, which the 
family cannot perform independently because of infirmity or 
illness, is essential to the well-being of the assistance 
unit. 

2. "Essential service" includes housekeeping services and child 
care during a caregiver's illness or hospitalization, 
attendant services, and extraordinary costs of accompanying a 
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member of the family to a distant medical or rehabilitation 
facility, arising out of a special need or condition of a 
member of the assistance unit or an ineligible caretaker who 
is not a parent of a child in the assistance unit and who is 
not receiving supplemental security income benefits. 

3. The cost of essential services: 

a. May be provided for in the grant only if the cost has been 
established through negotiations with the provider of the 
services; and 

b. Must be budgeted and paid prospectively. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-58. Catastrophic events. The county agency may 
authorize vendor payments for the replacement of food, clothing, 
furniture, household equipment, and supplies, at a level comparable to 
that maintained by the assistance unit prior to a flood, fire, storm, or 
other disaster, if: 

1. The availability of replacements, at no or nominal cost to the 
assistance unit, from sources such as the American red cross, 
has been determined and assistance with replacements 
coordinated; and 

2. The loss of items for which replacement is sought has been 
determined. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-59. Medical insurance premiums. 

1. The county agency may authorize payment for the cost of 
premiums for health insurance carried by the assistance unit 
or family. Payment may be made for only one policy of health 
insurance. If the policy covers individuals who are not 
members of the assistance unit, payment is limited to: 

a. If the assistance unit or insurer provides information 
that describes the manner in which the insurance company 
allocates premium charges between the insureds, the 
allocation attributable to the members of the assistance 
unit; or, if that allocation is unavailable; 
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b. The total premium amount, divided by the number of 
individuals covered, and then multiplied by the number of 
covered members of the assistance unit. 

2. For purposes of this section, 11 premiums for health insurance" 
includes payments made for insurance, health care plans, or 
nonprofit health service plan contracts that provide benefits 
for hospital, surgical, and medical care, but do not include 
payments made for coverage that is: 

a. Limited to disability or income protection coverage; 

b. Automobile medical payment coverage; 

c. Supplemental to liability insurance; 

d. Designed solely to provide payments on a per diem basis, 
daily indemnity, or nonexpense-incurred basis; or 

e. Credit accident and health insurance. 

3. Payment for the cost of premiums for health insurance: 

a. May be provided in the grant only if the cost or pro rata 
cost has been established; and 

b. Must be budgeted and paid prospectively. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-02-91.1-69. Child restraint systems. The county agency may 
authorize payment for the verified cost of an approved child restraint 
system designed to secure a child while riding in a passenger vehicle. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-61. Unrestricted payment of benefits - Exceptions. 

1. The usual method of providing benefits under this chapter is 
through payments in cash, check, or warrant, immediately 
redeemable at par, made to the caretaker relative or legal 
guardian at regular intervals, with no restrictions on the use 
of the funds. This practice is followed because recipients of 
benefits do not, by virtue of their need for benefits, lose 
the capacity to select how or when the needs of the assistance 
unit must be met. If the caretaker relative or other members 
of the household manage funds in a manner that is clearly 
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detrimental to members of the assistance unit, or if the 
caretaker relative is subject to sanction for nonconformance 
to program requirements, protective payments may be used to 
assist the assistance unit in financial management. 

2. a. A determination that there is a detrimental mismanagement 
of funds may be based on: 

(1) Continued failure to plan for and make necessary 
expenditures during periods for which benefits are 
provided; 

(2) Continued failure to provide children in the 
assistance unit with proper food, clothing, or 
housing so as to threaten the chances of those 
children for healthy growth and development; 

(3) Persistent failure to pay the cost of rent, food, 
utilities, school supplies, or other essentials; 

(4) Repeated loss of housing due to nonpayment of housing 
costs; or 

(5) Repeated failure to pay debts that result in 
attachments of or levies against current income. 

b. The fact that debts are not paid on a timely basis may not 
be the sole basis for a determination that there is 
detrimental mismanagement of funds unless relevant 
factors, including the following, have been considered: 

(1) Whether the family has experienced an emergency or 
extraordinary event that reasonably required the 
expenditure of funds ordinarily used to meet the 
needs of the assistance unit; 

(2) Whether reasonable payments on necessarily incurred 
debt exceeds the family•s income; or 

(3) Whether the family has withheld payment on a debt as 
a part of a legitimate dispute concerning the amount 
of the debt or the terms or performance of a contract 
out of which the debt arises. 

3. a. The county agency may select, appoint, and remove a 
protective payee to receive and manage an assistance 
unit•s benefits. In making a selection, the county agency 
shall consider any individual nominated by the caretaker 
relative. 

b. The protective payee is a fiduciary responsible for 
assuring that the benefits are expended to achieve the 
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maximum reasonable benefit for the assistance and for 
working cooperatively with the county agency. 

c. The protective payee may be furnished information about 
the assistance unit, from the county agency 1 s records, 
sufficient to allow the protective payee 1 s role to be 
carried out. The information furnished to the protective 
payee under this section remains confidential information 
subject to the provisions of North Dakota Century Code 
section 50-06-15. 

d. The status of an assistance unit for which a protective 
payee has been appointed must be reviewed by the county 
agency as often as necessary, but no less often than every 
six months, to determine if: 

(1) The protective payee is performing satisfactorily; 

(2) The assistance unit should be restored to 
unrestricted money payment status; and 

(3) Some other arrangement should be sought for the care 
of children who are members of the assistance unit. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-62. Payee. Each assistance unit shall have a 
designated payee who may be: 

1. The caretaker relative with whom the child lives; 

2. A legally appointed guardian of the caretaker relative with 
whom the child lives; 

3. An individual acting temporarily as a caretaker relative 
during periods when the child 1 S usual caretaker relative is: 

a. Hospitalized; or 

b. Incarcerated for ninety days or less; or 

4. A protective payee. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 
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75-02-01.1-63. Making payment - Correcting overpayments and 
underpayments. 

1. A payment of aid to families with dependent children is deemed 
to be complete as of 12:01 a.m. on the first day of the month 
for which it is issued. 

2. Except as provided in subsection 3, a payment check must be 
endorsed by the payee, or an attorney-in-fact for the payee, 
with a signature, written in ink, in the same form as the 
indicated payee. 

a. If the payee is a guardian, the endorsement must so 
indicate and must name the ward. 

b. If the endorsement is by an attorney-in-fact of the payee, 
the endorsement must so indicate and must name the 
attorney-in-fact. 

3. If the payee dies or becomes absent before a properly issued 
check has been endorsed, an endorsement may be made: 

a. By the payee•s spouse or surviving spouse, if that spouse 
has been living with the payee, and, if there is no such 
spouse; 

b. By a temporary payee, and, if there is no such spouse or 
temporary payee; 

c. By the director of the county agency. 

4. A payment check endorsed under subsection 3 must include, 
immediately below the endorsement, a statement of approval 
dated and signed by the director of the county agency. 

5. A payment check may be issued to replace a lost or destroyed 
payment check only if: 

a. An indemnity bond is executed by the payee and delivered 
to the department•s finance office; and 

b. A stop-payment order is placed against the payment check 
alleged to be lost or destroyed. 

6. Any overpayment, whether resulting from recipient or 
administrative error, or from assistance granted pending a 
decision on an appeal adverse to the appellant, and whenever 
made, is subject to recovery. Except as provided in 
subsection 7, an overpayment must be collected from any 
assistance unit that includes a member who benefited from, or 
who was responsible for, the overpayment, by reducing the aid 
to families with dependent children benefits, to that 
assistance unit, by an amount equal to ten percent of the 
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standard of need set forth in the state plan for aid to 
families with dependent children. 

7. If a court order, entered in a matter that considered the 
circumstances leading to the overpayment, requires restitution 
of an amount less than the amount of the overpayment, or 
requires periodic payments of restitution greater or less than 
the monthly amount determined under subsection 6, the amount 
of restitution and periodic payments so ordered must be used 
to calculate reduction, in the aid to families with dependent 
children benefit amount, used to recover an overpayment. 

8. Unless the overpayment was the result of fraud, including 
fraud involving the crimes of theft and making false 
statements in a governmental matter, the county agency may 
suspend efforts to collect overpayments when no individual who 
benefited from, or was responsible for, the overpayment is a 
member of an assistance unit: 

a. If the amount of the overpayment is less than thirty-five 
dollars; or 

b. When recovery is determined not to be cost effective after 
an effort to recover has failed, including, at a minimum, 
a written communication describing the amount and basis 
for the overpayment, and requesting repayment. 

9. The county agency shall promptly correct any underpayment for 
a current member of an assistance unit, or to an individual 
who would be a current member of an assistance unit but for 
the error that led to the underpayment. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-64. Intentional program violation - Disqualification 
penalties. 

1. An individual who, on any basis, is found to have committed an 
intentional program violation by a state administrative 
disqualification proceeding or by a federal or state court 
must be subject to the penalties provided in this section. 

2. An individual who waives the individual's right to appear at 
an intentional program violation hearing must be subject to 
the penalties provided in this section. 

3. During any period of disqualification: 

350 



a. The individual 1 S needs may not be taken into account when 
determining the assistance unit 1 S need and amount of 
assistance; and 

b. All assets and income of the disqualified individual, 
including gross earned income, must be considered 
available to the assistance unit. 

4. The duration of the penalty described in this must be: 

a. Six months for the first offense; 

b. Twelve months for the second offense; and 

c. Permanent for the third and any subsequent offense. 

5. Any period of disqualification must remain in effect, without 
possibility of an administrative stay, unless and until the 
finding upon which the penalty was based is subsequently 
reversed by a court of appropriate jurisdiction, but in no 
event may the duration of the period for which the penalty was 
imposed be subject to review. 

6. In cases where a disqualification penalty and other sanctions 
or penalties apply: 

a. The disqualification penalties in this section must be in 
addition to, and may not be substituted for, any other 
sanctions or penalties that may be imposed for the same 
offense; and 

b. The disqualification penalties imposed under this section 
affect only the individual concerned and cannot substitute 
for other sanctions imposed under this chapter. 

7. A disqualification penalty imposed on an individual by another 
state may be continued in this state and may be used to 
determine the appropriate duration of a disqualification 
penalty imposed under this section. 

8. Except as provided in subsection 9, a disqualification penalty 
period must begin no later than the first day of the second 
month that follows the date of notice of imposition of the 
penalty. 

9. If the individual 1 S disqualification resulted from a prior 
period of assistance, the disqualification period begins after 
a reapplication for assistance under this chapter is approved. 
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18. The department shall issue a written notice informing the 
individual of the period of disqualification and the amount of 
assistance the assistance unit may receive during the 
disqualification period. 

History: Effective March 1, 1995. 
General Authority: NDCC 58-86-16, 58-89-25 
law Implemented: NDCC 58-86-85.1, 58-89 

75-92-91.1-65. Job opportunities and basic skills program -
Definitions. For purposes of the job opportunities and basic skills 
program: 

1. 11 Conciliation 11 means a meeting between a participant and 
agents of the department for the purpose of resolving 
disagreements over the employability plan and related services 
or when the participant•s attendance at a program activity has 
been insufficient. 

2. 11 Coordinator 11 means the job opportunities and basic skills 
program staff person responsible for directing and monitoring 
a participant•s planning and activities that relate to the job 
opportunities and basic skills program. The coordinator 
functions as a case manager in the development and execution 
of an employability plan. 

3. 11 Participant 11 means a recipient of aid to families with 
dependent children who is not exempt from participating in the 
job opportunities and basic skills program or who, if exempt, 
has volunteered to participate in that program. 

4. 11 Satisfactory progress 11 in any postsecondary education or 
training program means the participant is maintaining the 
greater of a 11 C11 average or progress minimally sufficient to 
allow continuation of the course of study or training under 
the standards of the education or training facility. 

History: Effective March 1, 1995. 
General Authority: NDCC 58-86-16, 58-89-25 
law Implemented: NDCC 58-06-05.1, 58-89 

75-92-91.1-66. Job opportunities and basic skills program - Basic 
requirement. To the extent resources permit, all nonexempt adult 
members of a family receiving aid to families with dependent children 
shall participate in the job opportunities and basic skills program. 
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The program combines education, training, and employment components. 
Its purpose is to place participants in nonsubsidized employment as soon 
as possible. 

H;story: Effective March 1, 1995. 
General Author;ty: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-91.1-67. Job opportun;t;es and bas;c sk;lls program
Part;c;pat;on requ;rements ;n households rece;v;ng unemployed parent 
benef;ts. 

1. Each nonexempt parent in a family receiving unemployed parent 
benefits shall participate or be available for participation 
in an approved work program component for a total of at least 
thirty-two hours per week. 

2. An individual participating in a work experience program for 
at least thirty-two hours per week must be treated as a 
participant in the job opportunities and basic skills program. 

3. If a participant receiving unemployed parent benefits is under 
age twenty-five and has not received a high school diploma or 
a general equivalency diploma, the employability plan must 
include high school attendance or general equivalency diploma 
program attendance in lieu of other participation 
requirements, if the participant is involved in education or 
training no less than twelve hours per week, and makes 
satisfactory progress. 

4. If the principal wage earner is exempt, the second parent must 
meet the participation requirements for the family. If a 
nonexempt principal wage earner is sanctioned for failure to 
participate in the program, the second parent shall meet the 
participation requirements for the family. If the second 
parent fails to meet the participation requirements, the 
family is not eligible for aid to families with dependent 
children. The second parent is subject to all participation 
requirements of a principal wage earner, and may not show good 
cause for failure or refusal to participate. 

H;story: Effective March 1, 1995. 
General Author;ty: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-68. Job opportun;t;es and bas;c sk;lls program -
Components. The components of the job opportunities and basic skills 
program include: 

1. Educational activities related to secondary education, basic 
and remedial education, or education in English proficiency; 
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2. Job skills training; 

3. Job readiness activities; 

4. Job search; 

5. Job development and job placement activity; 

6. Postsecondary education activities; 

7. Self-initiated education activities; 

8. Community work experience; 

9. Alternate work experience; 

10. On-the-job training; and 

11. Work supplementation program. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-81.1-69. Job opportunities and basic skills program -
Tribal program. Tribal job opportunities and basic skills programs are 
available to native Americans who are recipients of aid to families with 
dependent children and who reside in a county within which there is a 
tribal job opportunities and basic skills program. The county agency 
sha 11 : 

1. Refer eligible individuals to the tribal program; 

2. Provide child care payments to authorized tribal program 
participants based on information furnished by the tribal 
program; and 

3. Upon notification from the tribal program, consider 
sanctioning individuals for failure or refusal to participate 
in the program without good cause. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-79. Job opportunities and basic skills program -
Exemptions from participation. 

1. An individual is exempt from participation in the job 
opportunities and basic skills program if the individual is: 
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a. A native American who resides in the service area of a 
tribal job opportunities and basic skills program and 
meets the requirements of that program; 

b. Suffering from a temporary illness or injury, verified by 
reliable medical evidence, which temporarily prevents 
entry into employment or training; 

c. Age sixty or older; 

d. Incapacitated with a physical or mental impairment, 
verified by reliable medical evidence, which, by itself or 
in conjunction with age, prevents entry into employment or 
training; 

e. An individual whose substantially continuous presence in 
the household is necessary to care for another individual 
in the household, to whom the individual seeking exemption 
owes a legal duty to provide care, who has a condition, 
verified by reliable medical evidence, which does not 
permit self-care, care by another household member, or 
care provided as supportive services; 

f. A dependent child, age fifteen or younger, who is not also 
a custodial parent; 

g. A dependent child, age sixteen or older, who is not also a 
custodial parent, who is enrolled or accepted for 
enrollment as a full-time student for the next or current 
school term in an elementary school, secondary school, 
vocational school, or technical school; 

h. Employed in unsubsidized employment for not less than an 
average of thirty hours per week, at a salary or wage 
equaling or exceeding the federal hourly minimum wage, at 
employment expected to last at least thirty days; and who, 
if self-employed, is earning a weekly gross income from 
self-employment equaling or exceeding thirty times the 
federal hourly minimum wage and a monthly net income from 
self-employment, as calculated under section 
75-02-01.1-41, equaling or exceeding ninety-seven and 
one-half times the federal hourly minimum wage. 

i. Pregnant, in the fourth or later month of a pregnancy, 
verified by a licensed physician, physician's assistant, 
nurse practitioner, or midwife, whose verification 
includes the estimated delivery date; 

j. A parent who, if age nineteen or younger, has completed a 
high school education or its equivalent, or other eligible 
caretaker relative of a child under age three, or, 
effective January 1, 1996, under age two, who is 
personally caring for that child on a full-time basis; or 
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k. A full-time volunteer serving in the volunteers in service 
to America program. 

2. Exemptions described in subsection 1 apply to the recipients 
of aid to families with dependent children - unemployed parent 
benefits except neither parent may claim an exemption for 
personally caring for a child, under age three, on a full-time 
basis. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-71. Job opportunities and basic skills program -
Referral. 

1. Any individual not exempt from the job opportunities and basic 
skills program and anyone who volunteers must be referred to 
the program. Referrals of applicants for unemployed parents 
who seek benefits under section 75-02-01.1-13 may be made at 
the time of application. Referrals of other individuals may 
be made only after the individual is determined eligible for 
aid to families with dependent children. 

2. The referred individual shall contact the coordinator within 
seven days of the referral date to set up an appointment for 
program orientation, assessment, and employability planning. 

3. Upon referral, the county agency may authorize supportive 
services, limited to child care and transportation allowance, 
solely for the first thirty days after the referral date and 
solely when necessary to allow the individual to complete the 
planning process. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-72. Job opportunities and basic skills program -
Orientation, assessment, and employability planning. The coordinator 
shall complete a general program orientation. The coordinator shall, 
together with the participant, make an initial assessment of 
employability and, on the basis of that assessment, develop an 
employability plan in connection with the participant. The cooperation, 
assistance, and consultation of the participant is important to the 
accuracy of the assessment and the appropriateness of the plan, but is 
not required if the participant seeks to use participation as a means of 
blocking or delaying entry into the work force. No employability plan 
is effective unless approved by the department. 
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1. General program orientation includes a preliminary 
identification of the participant•s needs and of the barriers 
to the participant•s entry into the work force and an 
explanation of: 

a. Program activities; 

b. Available supportive services; 

c. The relationship between the department, the county 
agency, and the coordinator•s employer; 

d. How other cooperating programs coordinate activities with 
participants; 

e. The participant•s rights and responsibilities; and 

f. Procedures for handling disputes. 

2. The initial assessment of employability is based on: 

a. The participant•s educational, training, child care, and 
other supportive service needs; 

b. The participant•s proficiencies, skills deficiencies, and 
prior work experience; 

c. A review of the family circumstances that may include the 
needs of any child of the participant; 

d. The participant•s interests, personal traits, and leisure 
time activities; 

e. The participant•s mental and physical limitations; and 

f. Other factors that may affect the participant•s potential 
for employment. 

3. The employability plan must: 

a. Contain an employment goal for the participant; 

b. Describe the supportive services to be provided; 

c. Describe the program components to be undertaken by the 
participant to achieve the employment goal; 

d. Describe any other needs, identified in the review of 
family circumstances, that might be met through the 
program; and 

e. Take into account: 
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(1) Resources available to the participant; 

(2) The participant 1 S supportive service needs; 

(3) The participant 1 S skills levels and aptitudes; 

(4) Local employment opportunities; and 

(5) To the maximum extent reasonably possible, the 
preferences of the participant. 

4. The employability plan is not a contract and may not be so 
interpreted, considered, or applied. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-73. Job opportunities and basic skills program -
Supportive services. 

1. Within the limits described in this section, supportive 
services may be made available to a participant who, but for 
supportive service, would be unable to enter into or remain in 
an approved job opportunities and basic skills program 
activity. No supportive service may be provided with respect 
to an activity that is not an approved program activity or on 
behalf of anyone who is not participating satisfactorily in 
the program. 

2. No supportive services may be provided prior to the start of 
an approved program activity except: 

a. For up to two weeks on behalf of a participant waiting to 
enter an approved program activity; or 

b. For up to one month if necessary to avoid the loss of the 
supportive service, and if the approved program activity 
begins within that period. 

3. Supportive services, excluding child care, may be provided for 
up to three months after termination of aid to families with 
dependent children benefits provided for in the employability 
plan. 

4. Supportive services include only: 

a. Relocation assistance provided to a participant with 
moving expenses in order to achieve permanent employment 
with earnings sufficient to preclude aid to families with 
dependent children eligibility, provided that: 
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(1) Payment is made to the vendor of the moving service 
provider or, if to the participant, is limited under 
subsection 5; and 

(2) The participant demonstrates that the most economical 
reasonably available means of relocation was used. 

b. A monthly transportation allowance provided to 
participants currently enrolled in an approved program 
activity, if necessary to continued participation. 

c. Child care expense reimbursement of up to the limit 
established under subsection 5, provided that no child 
care expense reimbursement may be provided where: 

(1) The participant 1 S approved program activities fall 
within the child 1 S school hours; 

(2) There are individuals in the household whose needs 
are met on the basis of their responsibility for 
caring for a child in the home; or 

(3) There is another legally responsible adult in the 
home who is not incapacitated and who is not 
suspected of child abuse or neglect. 

d. Assistance in the purchase of care for an incapacitated or 
disabled adult member of the participant 1 S household, to 
whom the participant owes a legal duty to provide care, 
provided: 

(1) There is no other person in the household who can 
provide the care; and 

(2) The incapacitated or disabled adult cannot provide 
self-care. 

e. Assistance in the purchase of employment-related clothing 
determined by the coordinator to be reasonable and 
necessary for the participant to enter employment." 

f. Assistance in the purchase of tools or equipment 
determined by the coordinator to be required for the 
participant to accept employment. 

g. Assistance in the cost of repairs determined by the 
coordinator to be reasonable and necessary to return a 
participant 1 S vehicle to operable condition, provided: 

(1) No feasible public transportation is available; 

(2) The vehicle is registered to a member of the 
assistance unit; and 
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(3) The general condition and value of the vehicle 
justifies repairs. 

h. Assistance for defraying the cost of books, tuition, and 
fees associated with training the participant, provided: 

(1) Available funds are further limited to the total cost 
of books, tuition, and fees, reduced by the total 
amount of educational grants and scholarships 
available to the participant; 

(2) The participant is eligible for aid to families with 
dependent children at the time funds are paid or 
obligated; and 

(3) No payment may be made for tuition, books, or fees 
secured for self-initiated education or training. 

i. Assistance with payment for professional license fees and 
professional examination fees, where there is no other 
available source of funding, including fee waivers, and 
the professional license or examination is necessary to 
achieve an employment-related goal. 

j. Assistance with expenses determined by the coordinator to 
be reasonable and necessary for employment interviews, 
including transportation, lodging, grooming, and clothing. 

5. The maximum expenditures permitted for supportive services, or 
for any type of supportive services, under any employability 
plan, are limited to amounts identified in the approved state 
plan established under title IV-F of the Social Security Act 
[42 U.S.C. 681, et seq.]. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-74. Job opportunities and basic skills program -
Educational activities related to secondary education, basic and 
remedial education, or education in English proficiency. 

1. If a custodial parent, age twenty or older, has not earned a 
high school diploma or its equivalent, the employability plan 
must include activities under this section unless: 

a. The individual demonstrates a basic literacy level above 
the 8.9 grade level; 

b. The long-term employment goal of the individual does not 
require a high school diploma ~r its equivalent; 
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c. After assessment by the educational institution, the 
individual is determined to not have the potential to 
secure a general equivalency diploma or high school 
diploma, or to make a significant improvement in reading 
skills, in a reasonable length of time; or 

d. The individual fails to make satisfactory progress. 

2. If a custodial parent, under twenty years of age, has not 
earned a high school diploma or its equivalent, the 
employability plan must include high school attendance unless: 

a. After assessment by the educational institution, the 
individual is determined to not have the potential to 
secure a general equivalency diploma or high school 
diploma, or to make a significant improvement in reading 
skills, in a reasonable length of time; or 

b. The individual fails to make satisfactory progress. 

3. For purposes of this section: 

a. A 11 reasonable length of time 11 means a time determined by 
the coordinator, based on recommendations of an 
individual •s instructors, for completion of education 
activities while consistently participating in those 
activities on a regular basis as a full-time student in a 
high school program or as a part-time student in a high 
school program if the coordinator determines that 
circumstances beyond the individual •s control limits 
attendance to less than full time; and 

b. 11 Activities under this section 11 include high school, 
alternative high school, adult learning center programs, 
general equivalency diploma programs, and basic or 
remedial education programs. 

4. If the employability plan of a custodial parent, under age 
twenty who does not have a high school diploma or general 
equivalency diploma, does not include high school attendance, 
it must include alternative educational activities or training 
activities no less than twelve hours per week. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-75. Job opportunities and basic skills program - Job 
skills training. Job skills training is formal training, provided by an 
organized school or training facility, designed and intended to lead to 
the participant•s unsubsidized employment, in the shortest reasonable 
time. 
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1. The training program must be recognized by the state board of 
vocational education. 

2. The participant shall be a full-time trainee pursuing the 
course of training at a rate intended to achieve the. training 
goal by the end of the first school term that begins before, 
and ends after, a day twenty-four months after approval of the 
participant 1 S initial employability plan. 

3. The trainee shall verify that the trainee is making 
satisfactory progress, and taking classes or training required 
by the employability plan, through class schedules and grade 
reports for each school term or training period. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-76. Job opportunities and basic skills program - Job 
readiness activities. Job readiness activities help prepare 
participants for work by assuring that participants are familiar with 
general workplace expectations and are able to exhibit work behavior and 
attitudes necessary to compete successfully in the labor market. Those 
activities include self-assessment, goal setting, developing a personal 
marketing strategy, developing self-image, learning interview techniques 
and basic sales techniques, and developing appropriate work behavior and 
attitudes necessary to compete successfully in the labor market. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-77. Job opportunities and basic skills program- Job 
search. Participants may be required by the coordinator to make an 
individual work search for up to eight weeks in each twelve months of 
continuous eligibility for aid to families with dependent children 
benefits by any family member. Upon reapplication for such benefits 
after any termination, the participant may again be required to make an 
individual work search for up to eight weeks, even if twelve months has 
not elapsed since the beginning of an individual work search previously 
required. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 
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75-82-81.1-78. Job opportunities and basic skills program - Job 
development and job placement activities. The coordinator may create or 
discover job openings on behalf of participants. The coordinator may 
market participants for job openings, and may secure job interviews. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 58-89-25 
Law Implemented: NDCC 58-86-85.1, 50-89 

75-82-81.1-79. Job opportunities and basic skills program -
Postsecondary education. 

1. A participant in the job opportunities and basic skills 
program may undertake postsecondary education if: 

a. The employability plan identifies a clearly identified 
goal of employment in a specific occupation; 

b. The curriculum is recognized by the board of higher 
education as leading to qualification for employment in 
the specific · occupation identified in the employability 
plan; 

c. The postsecondary education is not for the purpose of 
achieving any degree more advanced than a bachelor 1 S 
degree; 

d. The participant does not already possess a bachelorls 
degree unless: 

(1) The participant, by reason if incapacity or 
substantiated lack of employment, in North Dakota, in 
the field for which the participant was prepared, 
cannot be employed in North Dakota; and 

(2) The department, exercising its reasonable discretion, 
approves the employability plan; 

e. The participant is a full-time student; 

f. The selection of a course of study is guided by demand in 
specific occupations or, upon approval by the coordinator, 
a course of study in another occupation for which the 
participant provides substantial justification of demand; 

g. 

h. 

The participant applies for a Pell 
reasonably available sources of grants 
which become the first source of 
tuition, and fees; 

The participant verifies that 
maintaining satisfactory progress, 
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required by the employability plan, through class 
schedules and grade reports; and 

i. The employability plan is reviewed and revised at least 
annually except for child care needs, which must be 
reviewed at the beginning of each school term. 

2. Except as provided in subsection 3, a participant enrolled in 
postsecondary education may receive any supportive service for 
which a need can be demonstrated. 

3. Recipients of aid to families with dependent children enrolled 
in any course of postsecondary education study at the time 
they become participants may seek approval of an employability 
plan which continues that course of study. Approval may not 
be granted if the participant is presently qualified for 
available full-time employment. Any approved employability 
plan is subject to review. Other program activities in which 
the participant participates may not interfere with the 
self-initiated education or training activity so long as the 
employability plan continues to be approved. Upon review, 
approval of the employability plan may be terminated, and the 
participant may be required to seek employment. A participant 
enrolled in an approved self-initiated course of postsecondary 
education may receive any supportive service for which a need 
can be demonstrated, except payment for defraying the cost of 
books, tuition, or fees. 

4. Postsecondary education may not be included in an approved 
employability plan unless, with satisfactory progress, the 
course of study will be completed by the end of the first 
school term that begins before, and ends after, a day 
twenty-four months after approval of the participant's initial 
employability plan. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-83. Job opportunities and basic skills program -
Self-initiated education activities. Self-initiated education 
activities are subject to all requirements of education activities 
otherwise planned for under the job opportunities and basic skills 
program. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 
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75-62-61.1-81. Job opportunities and basic skills program -
Community work experience program. 

1. The community work experience program offers the performance 
of public service work in exchange for aid to families with 
dependent children. Its goal is to improve a participant's 
employability through supervised work in order to enable the 
participant to obtain permanent, unsubsidized employment. 

2. A participant's work obligation is the number of hours 
determined by subtracting any child support received in excess 
of fifty dollars from the aid to families with dependent 
children grant amount received by the participant's family and 
dividing the result by the current federal hourly minimum 
wage. 

3. Community work experience worksites must be limited to those 
provided by public or private, nonprofit public service 
organizations, tribal governments, nursing homes, and 
hospitals, or at projects that serve a useful public purpose 
and provide appropriate working conditions. 

4. A worksite placement must be designed to provide a participant 
with a basic understanding of work and productive work habits, 
establish positive work references, provide training, and 
otherwise encourage the participant to become economically 
self-sufficient. 

5. Workers' compensation coverage must be provided for community 
work experience program participants. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-62-61.1-82. Job opportunities and basic skills program -
Alternate work experience. 

1. Alternate work experience offers work, based on a forty-hour 
workweek, that includes work expectations found in 
unsubsidized employment, provided at private nonprofit or 
public worksites. Alternate work experience is provided for 
up to thirty-two hours per week in conjunction with structured 
job search activities the remaining eight hours per week. 

2. A parent under age twenty-five who has neither completed high 
school nor earned a general equivalency diploma, and who is 
maintaining satisfactory progress in either of those 
educational activities, may substitute that educational 
activity for alternate experience. 
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3. If a family is eligible for aid to families with dependent 
children due to the unemployment of the parent who is the 
principal wage earner, each parent in that family must 
participate in alternate work experience for at least 
thirty-two hours per week. 

4. Workers• compensation coverage must be provided to alternate 
work experience participants. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-83. Job opportunities and basic skills program -
On-the-job training. On-the-job training provides, through a negotiated 
agreement, payment to an employer for the costs of training and lower 
productivity normally associated with a new employee. The agreement is 
intended to place a participant in an occupational position that 
requires training. The training is intended to lead to permanent 
employment with that employer or one that is similar in its training 
requirements. 

1. The agreement must be for a fixed price that does not exceed 
fifty percent of the average wage paid by the employer to the 
participant during the training period. 

2. The starting wage of an on-the-job training participant must 
be at least equal to the federal minimum wage rate. 

3. On-the-job training participants shall be compensated at the 
same rates, and receive the same benefits, as other 
individuals similarly employed by the employer. 

4. Wages paid to an on-the-job training participant must be 
treated as earned income for purposes of this chapter. 

5. If an on-the-job training participant becomes ineligible for 
aid to families with dependent children benefits because of 
earned income or, in the case of benefits provided under 
section 75-02-01.1-13, because of employment for one hundred 
or more hours per month: 

a. That person shall remain a participant for the duration of 
the on-the-job training and may be eligible for those 
supportive services available to other similarly situated 
participants; and 

b. If that participant would have been eligible for 
transitional child care, under a program furnishing such 
care pursuant to 45 CFR part 256, at the time the 
ineligibility for aid to families with dependent children 
benefits occurred, the participant may: 
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(1) Remain eligible for transitional child care, after 
the on-the-job training ends, for the number of 
months that remain in the twelve-month period 
following the month in which the participant became 
ineligible for aid to families with dependent 

(2) 

children benefit; or · 

Receive child care as a supportive 
participant if the person otherwise 
requirements to be a participant. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

service to a 
meets the 

75-82-81.1-84. Job opportunities and basic skills program - Work 
supplementation program. 

1. Public and private employers may receive payment for 
extraordinary costs of training intended to assist a recipient 
to obtain unsubsidized employment. The payment is diverted 
from, and limited to, a negotiated amount that cannot exceed 
the recipient's aid to families with dependent children grant. 
A work supplementation program participant must be considered 
a regular employee, and receive benefits and enjoy working 
conditions at the same level and to the same extent as other 
employees working a similar length of time and doing the same 
type of work. 

2. Work supplementation program payments may be made only 
pursuant to a contract signed by the employer, the work 
supplementation program participant, and the coordinator. 

3. The length of the contract is limited to the training time 
required for the recipient to learn the necessary job skills. 

4. The initial work supplementation program contract may be up to 
six months in length. The contract may be extended, where 
necessary, provided that the total length of all work 
supplementation program contracts or extensions, entered into 
with respect to a particular recipient, may not exceed nine 
months. 

5. If a work supplementation participant becomes ineligible for 
aid to families with dependent children benefits because of 
earned income or, in the case of benefits provided under 
section 75-02-01.1-13, because of employment for one hundred 
or more hours per month: 

a. That person shall remain a participant for the duration of 
the work supplementation contract and may be eligible for 
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those supportive services available to other similarly 
situated participants; and 

b. If that participant would have been eligible for 
transitional child care, under a program furnishing such 
care pursuant to 45 CFR part 256, at the time the 
ineligibility for aid to families with dependent children 
benefits occurred, the participant may: 

(1) Remain eligible for transitional child care, after 
the work supplementation ends, for the number of 
months that remain in the twelve-month period 
following the month in which the participant became 
ineligible for aid to families with dependent 
children benefits; or 

(2) Receive child care as a supportive service to a 
participant if the person otherwise meets the 
requirements to be a participant. 

6. Workers~ compensation coverage must be provided for work 
supplementation program participants. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-85. Job opportunities and basic skills program -
Failure or refusal to participate. A failure or refusal to participate 
in the job opportunities and basic skills program occurs any time the 
participant: 

1. Misses a scheduled appointment for any program activity; 

2. Is absent from a worksite when scheduled to be there; 

3. States an unwillingness to participate in any program activity 
or worksite activity; 

4. Fails to contact the coordinator, within seven days of 
referral, to set up an appointment for program orientation; 

5. Refuses, despite apparent ability, to maintain satisfactory 
progress in any program activity; or 

6. Fails to conform to the requirements of the participantls 
employability plan. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 
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75-92-91.1-86. Job opportunities and basic skills program - Good 
cause for failure or refusal to participate. 

1. Good cause for failure or refusal to participate in the job 
opportunities and basic skills program exists when: 

a. The participant is too ill to participate or is 
incapacitated; 

b. The participant is incarcerated or is required by court 
order or subpoena to be in a location that precludes 
participation; 

c. A family crisis or change in circumstances precludes 
participation; 

d. A breakdown in transportation with no readily accessible 
alternative means of transportation precludes 
participation; 

e. Weather conditions preclude participation; 

f. A breakdown in a child care arrangement with no readily 
available alternative child care precludes participation; 

g. Child care or care for an incapacitated individual living 
in the same home as a dependent child, which is necessary 
for the participant to participate or continue 
participation in the program or accept employment, is not 
available and the department fails to provide that care; 

h. The planned employment would result in the family of the 
participant experiencing a net loss of cash income; 

i. Services necessary to permit participation are 
unavailable; 

j. The assignment does not meet appropriate work and training 
criteria; 

k. The individual is the parent or other relative personally 
providing care for a child under age three and the 
employment would require that individual to work more than 
twenty hours per week; or 

1. The individual refuses major medical care, even if that 
refusal precludes participation. 

2. A net loss of cash income results if the family's gross 
income, including all earned and unearned income and cash 
assistance, less necessary work-related expenses, is less than 
the cash assistance the individual was receiving at the time 
an offer of employment was made. Necessary work-related 
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expenses include only transportation, day care, taxes, 
license, fees, and other costs when it can be established that 
the costs are necessary for employment and the same costs 
would not be incurred if the individual were not employed. 

3. Claims of good cause must be evaluated using the 
decisionmaking principles described in section 75-02-01.1-09. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
law Implemented: NDCC 50-06-05.1, 50-09 

75-92-91.1-87. Job opportunities and basic skills program
Conciliation. 

1. Conciliation must precede the imposition of a sanction. The 
participant, the department, or an agent of the department may 
request conciliation. 

2. An initial conciliation notice must state: 

a. The time and place for conciliation; 

b. The responsibility of the participant to participate in 
conciliation; 

c. The consequences, including sanctions, which may be 
imposed if the participant fails or refuses to participate 
in the job opportunities and basic skills program; and 

d. The requirements the participant must meet to show good 
cause for a failure or refusal to participate in that 
program. 

3. A second and any subsequent conciliation notice may be made in 
any manner that effectively communicates with the participant, 
including verbal notice given in person or telephonically, and 
must state: 

a. The time and place for conciliation; 

b. The responsibility of the participant to participate in 
conciliation; 

c. The consequences, including sanctions, which may be 
imposed if the participant fails or refuses to participate 
in the job opportunities and basic skills program; and 

d. The requirements the participant must meet to show good 
cause for a failure or refusal to participate in that 
program. 
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4. If the conciliation results in the participant•s participation 
in that program, no sanction may be imposed. 

5. If the conciliation results in the participant•s showing good 
cause for a failure or refusal to participate in that program, 
no sanction may be imposed. 

6. If the conciliation results in neither the participant•s 
participation in that program nor the participant•s showing 
good cause for a failure or refusal to participate in that 
program, a sanction must be imposed. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

75-82-81.1-88. Job opportunities and basic skills program -
Sanctions. 

1. An adequate notice of sanction must be provided to any 
participant who fails or refuses, without good cause, to 
participate in the job opportunities and basic skills program. 

2. For purposes of this section, an "adequate notice of sanction" 
means a written notice that describes the sanction the 
department intends to impose, states the reasons for imposing 
that sanction, identifies the specific federal or state law or 
policy supporting the action, and includes an explanation of 
the participant•s right to request a state evidentiary 
hearing, the circumstances under which assistance may be 
continued, if requested, and that such assistance must be 
repaid if the sanction is upheld. 

3. The sanction is imposed: 

a. For the first failure or refusal, until the failure or 
refusal ceases; 

b. For the second failure or refusal, until the failure or 
refusal ceases or three months, whichever is longer; and 

c. For any subsequent failure or refusal, until the failure 
or refusal ceases or six months, whichever is longer. 

4. The sanction begins with the date the sanction notice is 
issued. The grant amount may not be reduced until the first 
of the month following the issuance of the sanction notice. 
If the sanction ends during a month, the needs of the 
sanctioned individual are included in the grant effective the 
first of that month. 
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5. During the sanction period, the needs of any sanctioned 
individual may not be taken into account when determining the 
household's needs for assistance or the amount of the 
assistance payment. 

6. If the sanctioned individual is a parent or other caretaker 
relative, assistance payments to the remaining members of the 
household must be made in the form of protective or vendor 
payments, unless after a reasonable effort, no individual 
appropriate to receive a protective payment can be located. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 

cost. 
75-92-91.1-89. County administration and share of assistance 

1. Except as provided in subsection 2, the county agency of the 
county where the aid to families with dependent children unit 
is physically present must be responsible for the 
administration of the program with respect to that unit. 

2. Where a family unit receiving assistance moves from one county 
to another, the outgoing county continues to be responsible 
for the administration of the program with respect to that 
unit until the last day of the month after the month in which 
the unit assumes physical residence in an incoming county. 

3. For purposes of apportioning each county's share of assistance 
costs in the aid to families with dependent children program, 
a fraction must be formed for each county. Each county's 
assistance expenses, in the year ending June 30, 1983, is the 
numerator, and the total of all county's assistance expenses, 
in that year, is the denominator. For periods beginning 
July 1, 1984, each county's share of the amount expended, 
statewide, for aid to dependent children, must be determined 
by multiplying that county's fraction times the total of all 
county's assistance expenses. 

4. For purposes of this section, "county's assistance expense'' 
means the total amount, in dollars, expended from each 
county's funds, for aid to dependent children, but excluding 
child support collection expenses and expenses for dependent 
children defined in subdivision b of subsection 4 of North 
Dakota Century Code section 50-09-01. 

History: Effective March 1, 1995. 
General Authority: NDCC 50-06-16, 50-09-25 
Law Implemented: NDCC 50-06-05.1, 50-09 
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CHAPTER 75-e2-e2 

AGENCY SYNOPSIS: Amendments to North Dakota Administrative Code chapter 
75-02-02, Medical Services specifically section 75-02-02-13, Limitations 
on Out-of-State Care. 

A public hearing was conducted on April 10, 1995, in Bismarck, 
concerning proposed amendments to North Dakota Administrative Code 
chapter 75-02-02, Medical Services, specifically section 75-02-02-13, 
Limitations on Out-of-State Care. 

The amendments are intended to focus decisions on the necessity of 
out-of-state care on recommendations of the primary physician or a 
specialist, and to clarify the process for approval of out-of-state 
care. 

75-e2-e2-13. Limitations on out-of-state care. 

1. For tAe purposes of this section: 

a. llNe~tA---9aketa---8ea~a---ee~ttftea--s~eeta~tstll--~eaRs--a 
~AystetaR-sea~a-ee~ttftea-tR-tAe--~eatea~--fte~a--~e~~t~ea 
wAe--~e§~~a~~y--~~aettees-wttAtR-Ne~tA-9aketa-e~-at-a-stte 
wttAtR-ftfty--stat~te--~t~es--{89~45--kt~e~ete~s}--ef--tAe 
Rea~est-Ne~tA-Baketa-se~ae~~ 

s~ "Out-of-state care" means care or services furnished by 
any individual, entity, or facility, pursuant to a 
provider agreement with the StVtSt9R-ef-~eatea~-Se~vtees 
de artment, at a site located more than fifty statute 
miles 80.45 kilometers] from the nearest North Dakota 
border. 

e~ b. "Primary physician" means the individual physician who has 
assumed responsibility for the advice and care · of the 
recipient. 

c. "Specialist" means a physician board certified in the 
required medical specialty who regularly practices with i n 
North Dakota or at a site within fifty statute miles 
[80.45 kilometers] from the nearest North Dakota border. 

2. Except as provided in subsection 3, no payment for 
out-of-state care, including related travel expenses, will be 
made unless: 

a. The medical assistance recipient was first seen by that 
recipient's primary physician; 
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b. The primary physician determines that it is advisable to 
refer the recipient for care or services which the primary 
physician is unable to render; 

c. A request for active treatment is first made to a NeFtR 
Baketa-eeaFa-eeFt~f~ea specialist ~R--tRe--mea~eat--f~e+a 
Fe~~~Fea; 

d. The NeFiR--9aketa--eeaFa-eeFt~f~ea specialist aav~ses-tRe 
~F~maFy-~Rys~e~aR concludes that the patient should be 
referred to an appropriate out-of-state provider because 
necessary care or services are unavailable in the state; 
a AS 

e. The primary physician or specialist submits, to the 
department, a written request that includes medical and 
other pertinent information, including the report of the 
specialist that documents the specialist 1 S conclusion that 
the out-of-state referral is medically necessary; 

f. The department determines that necessary care and services 
are unavailable in the state and approves referral on that 
basis; and 

~ The claim for payment s~ff~e~eRt+y-~aeRt~f~es-tRe-NeFtR 
9aketa--eeaFa--eeFt~f~ea--s~ee~a+~st--wRe--a~tReF~lea is 
otherwise allowable and verifies that the department 
approved the referral for out-of-state care. 

3. a. A referral for emergency care, including related travel 
expenses, to an out-of-state provider can be made by the 
primary physician. A determination that the emergency 
requires out-of-state care may be made at the primary 
physician 1 S discretion, but is subject to review by the 
mea~ea+-seFv~ees-a~v~s~eR department. Claims for payment 
for such emergency services must eeRta~R--iRe-Rame-ef 
identify the referring physician and document the 
emergency. 

b. Claims for payment for care for a medical emergency or 
surgical emergency, as those terms are defined in section 
75-02-02-12, which occurs when the affected medical 
assistance recipient is traveling outside of North Dakota, 
will be paid unless payment is denied pursuant to 
limitations contained in section 75-02-02-12. 

c. Claims for payment for any covered service rendered to an 
eligible medical assistance recipient who is a resident of 
North Dakota for medical assistance purposes, but whose 
Fe§~taF current place of abode is outside of North Dakota, 
will not be governed by this section. 
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d. ~+a~ffi5--fe~-~ayffieAt-fe~-aAy-eeve~ee-5e~v~ee-~eAee~ee-te-aA 
et~§~8+e-Ne~tR-9aketa--ffiee~ea+--a55~5taAee--~ee~~~eAt--wRe 
ffiake5--a--5Rew~A§;--5at~5faete~y--te--tRe-ee~a~tffieAt;-tRat 
~a~t~e~+a~--e~~e~ffi5taAee5--aA8--eeAe~t~eA5---wa~~aAt---tRe 
~eee~~t--ef--e~t-ef-5tate--ea~e;--aA8--tRat--tRe--~~e~e5ee 
e~t-ef-5tate--ea~e--~5--ef--a--~~a+~ty--5~~e~~e~--te--tRat 
ava~+ae+e--~A-5tate-e~-tRat-tRe-~~e~e5ee-e~t-ef-5tate-ea~e 
~5-t~ke+y-te-eARaAee-tRe-~ee~~~eAtl5-Rea+tR-te--a--§~eate~ 
exteAt-tRaA-5~ffi~ta~-~A-5tate-ea~e~ Claims for payment for 
any covered service rendered to an eligible medical 
assistance recipient during a verified retroactive 
eligibility period will not be governed by this section. 

e. If a recipient is referred for out-of-state care without 
first securing approval under subsection 2, and the care 
is not otherwise allowable under this subsection, the 
department may approve payment upon receipt of a written 
request, from the primary physician or specialist, that: 

(1) Demonstrates good cause for not first securing 
approval under subsection 2; 

(2) Clearly establishes that the care and services were 
unavailable in the state; and 

(3) Documents that the care and services were medically 
necessary. 

History: Effective November 1, 1983; amended effective Octover 1, 1995. 
General Authority: NDCC 50-24.1-04 
Law Implemented: NDCC 50-24.1-02 
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AGENCY SYNOPSIS: Proposed new North Dakota Administrative Code chapter 
75-08, Vocational Rehabilitation. 

A public hearing was conducted on May 25, 1995, in Bismarck concerning 
proposed new North Dakota Administrative Code chapter 75-08, Vocational 
Rehabilitation. 

Section 75-08-01-01 lists definitions necessary for the article. 

Section 75-08-01-02 provides the general requirements of the vocational 
rehabilitation program. Federal requirements and presumptions are 
included, in addition to state requirements. 

Section 75-08-01-03 allows for a departmental variance upon written 
application and good cause shown to the satisfaction of the department. 
Section 75-08-01-04 defines the guidelines for the establishment and 
maintenance of records. Section 75-08-04-05 provides expenditure 
authorization procedures. 

Section 75-08-01-06 requires vocational rehabilitation counselors to 
refer clients to other services and agencies, when appropriate. Section 
75-08-01-07 requires the division to inform each individual applying for 
or receiving services of the appeals procedures. Section 75-08-01-08 
relates to the department's policy on confidentiality. Section 
75-08-01-09 provides the requirements for informed written consent. 
Section 75-08-01-10 allows for intradepartmental exchange of information 
within the department without informed written consent. Section 
75-08-01-11 provides for the release of information to the client and to 
others. Section 75-08-01-12 allows for the release of information for 
program audit, evaluation, and research. Section 75-08-01-13 provides 
the duty of departmental personnel concerning subpoenas. Section 
75-08-04-14 develops administrative review and appeal procedures. 

Section 75-08-01-15 defines the application process. Section 
75-08-01-16 sets time limits for the department to determine 
eligibility. Section 75-08-01-17 defines eligibility criteria for 
vocational rehabilitation, while section 75-08-01-18 presents the 
eligibility criteria for supported employment. Section 75-08-01-19 
provides guidelines for counselors in making eligibility determinations. 
Section 75-08-01-20 allows for an extended evaluation period for certain 
applicants. Section 75-08-01-21 presents guidelines for ineligibility 
determinations. 

Section 75-08-01-22 creates the requirement for the comprehensive 
assessment of rehabilitation needs. Section 75-08-01-23 enumerates the 
order of selection of clients for the provision of services. Section 
75-08-01-24 defines the individualized written rehabilitation program. 
Sections 75-08-01-25 and 75-08-01-26 present the individual client's 
financial responsibility for the provision of services. Section 
75-08-01-27 provides guidelines for the determination of the client's 
financial need. 
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Section 75-08-01-28 delineates and defines vocational rehabilitation 
services that the department may provide to an individual to achieve an 
employment outcome. Section 75-08-01-29 provides individual record 
closure procedures. 
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STAFF COMMENT: Article 75-08 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
75-08-01 

Section 
75-08-01-01 
75-08-01-02 

75-08-01-03 
75-08-01-04 
75-08-01-05 
75-08-01-06 
75-08-01-07 
75-08-01-08 
75-08-01-09 
75-08-01-10 
75-08-01-11 
75-08-01-12 

75-08-01-13 
75-08-01-14 
75-08-01-15 
75-08-01-16 
75-08-01-17 

75-08-01-18 
75-08-01-19 
75-08-01-20 
75-08-01-21 
75-08-01-22 

75-08-01-23 
75-08-01-24 
75-08-01-25 
75-08-01-26 

ARTICLE 75-98 

VOCATIONAL REHABILITATION 

Vocational Rehabilitation 

CHAPTER 75-98-91 
VOCATIONAL REHABILITATION 

Definitions 
General Requirements of the Vocational 

Rehabilitation Program 
Variance 
Establishment and Maintenance of Records 
Expenditure Authorization 
Referrals to Other Services 
Notification of Appeals Procedures 
Confidentiality 
Informed Written Consent 
Release of Information Within the Department 
Release of Information to the Individual and Others 
Release of Information for Program Audit, 

Evaluation, or Research 
Subpoenas 
Administrative Review Procedures - Appeals 
Application for Services 
Period of Time to Determine Eligibility 
Eligibility Criteria for Vocational 

Rehab il ita t ion 
Eligibility Criteria for Supported Employment 
Eligibility Determination 
Extended Evaluation 
Ineligibility Determination 
Comprehensive Assessment of Rehabilitation 

Needs 
Order of Selection 
Individualized Written Rehabilitation Program 
Comparable Services and Benefits 
Participation by an Individual With 

Disabilities in the Cost of Vocational 
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75-08-01-27 
75-08-01-28 

75-08-01-29 

Rehabilitation Services 
Determination of Financial Need 
Vocational Rehabilitation Services Necessary 

to Enable the Individual to Achieve an 
Employment Outcome 

Closure 

75-98-91-91. Definitions. In this chapter: 

1. "Assistive technology device", also referred to as 
"rehabilitation technology device", means any item, piece of 
equipment, or product system, whether acquired commercially 
off the shelf, modified, or customized, used to increase, 
maintain, or improve the functional capabilities of an 
individual with disabilities. 

2. "Assistive technology service", also referred to as 
"rehabilitation technology service", means a service that 
directly assists an individual with a disability in the 
selection, acquisition, or use of an assistive technology 
device. 

3. "Client assistance program" means the federally mandated 
program that informs and advises an individual of all 
available benefits under federal vocational rehabilitation 
law, and, if requested, assists and advocates for the 
individual in matters related to vocational rehabilitation 
decisions and services. Client assistance program services 
include assistance and advocacy in pursuing legal, 
administrative, or other appropriate remedies for the 
protection of the rights of an individual. 

4. "Department" means department of human services. 

5. "Employment objective", also known as 11 employment outcome 11 and 
"vocational goal 11

, means entering or retaining full-time 
employment, or, if appropriate, part-time competitive 
employment in the integrated labor market, supported 
employment, or other type of employment consistent with an 
eligible individual's abilities, capabilities, and interests 
as supported by an assessment for determining vocational 
rehabilitation needs. 

6. "Employment outcome" means an employment objective or a 
vocational goal. 

7. "Existing data 11 means information from any source that 
currently exists and may be available to the department for a 
determination. Example: vocational rehabilitation needs a 
neurological exam of an individual to make a determination, 
and the individual just had one the week before visiting 
vocational rehabilitation. Vocational rehabilitation will use 
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the results of that neurological visit, if possible, rather 
than ordering a new visit. 

8. 11 Extended evaluation 11 means the process whereby vocational 
rehabilitation services are provided to an individual for no 
more than eighteen months for the limited and specific purpose 
of determining eligibility for services and the nature and 
scope of vocational rehabilitation services needed. 

9. 11 Extreme medical risk 11 means a risk of increasing functional 
impairment or risk of death if medical services are not 
provided expeditiously. 

10. 11 Individual with a most severe disability 11 means an 
individual: 

a. Who meets the criteria for a severe disability, and is 
seriously limited in two or more functional capacities, 
including mobility, communication, self-care, 
self-direction, interpersonal skills, work tolerance, or 
work skills in terms of an employment outcome; and 

b. Who requires multiple core services over an extended 
period of time of six months or more. 

11. 11 lndividual with a severe disability 11 means: 

a. An individual who is receiving social security disability 
insurance or supplemental security income; or 

b. An individual: 

(1) Who has severe physical or mental impairments that 
seriously limit the individual's functional capacity, 
including mobility, communication, self-care, 
self-direction, interpersonal skills, work tolerance, 
or work skills in terms of an employment outcome; 

(2) Whose vocational rehabilitation can be expected to 
require multiple vocational rehabilitation services 
over an extended period of time of six months or 
more; and 

(3) Who has one or more physical or mental disabilities 
resulting from: amputation, arthritis, blindness, 
burn injury, cancer, cerebral palsy, cystic fibrosis, 
deafness, head injury, heart disease, hemiplegia, 
hemophilia, respiratory or pulmonary dysfunction, 
mental retardation, mental illness, multiple 
sclerosis, muscular dystrophy, musculoskeletal 
disorders, neurological disorders (including stroke 
and epilepsy), paraplegia, quadriplegia and other 
spinal cord conditions, sickle cell anemia, specific 
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learning disability, end-stage renal disease, or 
another disability or combination of disabilities 
determined on the basis of an assessment for 
determining eligibility and vocational rehabilitation 
needs to cause comparable substantial functional 
1 i mi tat i on s . 

12. 11 Postsecondary training 11 means training offered by 
institutions that qualify for federal financial student aid 
and is provided only when necessary to achieve a vocational 
goal consistent with an individual •s capabilities and 
abilities. 

13. 11 Rehabilitation technology device 11
, also referred to as 

11 assistive technology device 11
, means any item, piece of 

equipment, or product system, whether acquired commercially 
off the shelf, modified, or customized, used to increase, 
maintain, or improve the functional capabilities of an 
individual with disabilities. 

14. 11 Rehabilitation technology service 11
, also referred to as 

11 assistive technology service 11
, means a service that directly 

assists an individual with disabilities in the selection, 
acquisition, or use of an assistive technology device. 

15. 11 Suitable 11 means consistent with the unique strengths, 
resources, priorities, concerns, abilities, and capabilities 
of the individual. 

16. 11 Supported employment 11 means competitive work in an integrated 
work setting with ongoing support services for an individual 
with a most severe disability for whom competitive employment 
has not traditionally occurred; or, for whom competitive 
employment has been interrupted or intermittent because of 
severe disability; and, who, because of the nature and 
severity of the disability, needs intensive supported 
employment services and extended services to be gainfully 
employed. Supported employment also includes transitional 
employment for an individual with chronic mental illness. The 
following terms are defined concerning supported employment: 

a. 11 Competitive work 11 means work that, at the time of 
transition to extended services, is performed weekly on a 
full-time or part-time basis, as determined in the 
individualized written rehabilitation program, and for 
which an individual is compensated consistent with wage 
standards provided for in the Fair Labor Standards Act 
[29 U.S.C. § 201, et seq.]. 

b. 11 Extended services 11 means ongoing support services 
provided by a state agency, private nonprofit 
organization, or any other appropriate resource, from 
funds other than titles I, III-0, or VI-C of the 
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Rehabilitation Act [29 U.S.C. 701, et seq.]. Extended 
services include natural supports, are provided once the 
time-limited services are completed, and consist of the 
provision of specific services needed to maintain the 
supported employment placement. 

c. 11 Integrated work setting 11 means jobsites where there is 
regular contact with other employees or the general public 
who do not have a disability. Supported employment 
requires that no more than eight individuals with 
disabilities be part of a work group. 

d. 11 0ngoi ng support services 11 means services needed to 
support and maintain an individual with a most 1evere 
disability in supported employment. The individual may be 
provided necessary and appropriate supports, including 
jobsite training, transportation, followup family contact, 
or any services necessary to achieve and maintain the 
supported employment placement, throughout the term of 
employment. Ongoing support must include two monthly 
contacts with the supported employee at the worksite to 
assess job stability, unless it is determined that offsite 
monitoring is more appropriate for a particular 
individual. Offsite monitoring consists of at least two 
face-to-face meetings with the individual and one monthly 
employer contact. 

e. 11 Time-limited services 11 means support services provided by 
vocational rehabilitation for a period not to exceed 
eighteen months, unless a longer period to achieve job 
stabilization has been established in the individualized 
written rehabilitation program, before the individual 
transition to extended services. 

f. 11 Transitional employment services for an individual with 
chronic mental illness 11 means a series of temporary job 
placements in competitive work in an integrated work 
setting with ongoing support services for an individual 
with chronic mental illness. 

17. 11 Vocational goal 11 means an employment objective or an 
employment outcome. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16 

75-98-91-92. General requirements 
rehabilitation program. 

of the vocational 

1. The vocational rehabilitation program assists an eligible 
individual with physical or mental disabilities to prepare for 
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and achieve an employment outcome. The vocational 
rehabilitation process is based upon an individualized written 
rehabilitation program oriented to the achievement of a 
suitable vocational goal. An individual with disabilities 
must require the service provided to minimize and accommodate 
the impediment to employment. Services must be reasonable and 
provided as cost effectively as possible. 

2. Vocational rehabilitation presumes that the individual will 
benefit in terms of an employment outcome from vocational 
rehabilitation services, unless the counselor can document, on 
the basis of clear and convincing evidence and only after an 
extended evaluation, that the individual is incapable of 
benefiting from vocational rehabilitation services in terms of 
an employment outcome. 

3. Unless otherwise specified in this chapter, eligibility to 
participate in the vocational rehabilitation program is 
governed by federal vocational rehabilitation statutes and the 
federal procedures embodied in the rehabilitation services 
administration notices and policy memos. The program must 
conform to lawfully issued regulations and policies of the 
rehabilitation services administration. Terms used in this 
chapter have the same meaning as the terms used in the 
regulations and policies of the rehabilitation services 
administration, unless this chapter specifically provides 
otherwise. 

4. The department must provide services without regard to sex, 
race, creed, age, color, national origin, political 
affiliation, or type of disability. 

5. There is no residency requirement, durational or other, that 
may exclude an otherwise eligible individual living in the 
state from eligibility. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16; 29 U.S.C. 720, et seq. 

75-98-91-93. Variance. Upon written application and good cause 
shown to the satisfaction of the department, the department may grant a 
variance from the provisions of this chapter upon terms prescribed by 
the department. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16; 29 U.S.C. 720, et seq. 

75-98-91-94. Establishment and maintenance of records. 
Vocational rehabilitation shall establish and maintain a record of 
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service for each individual applying for or rece1v1ng vocational 
rehabilitation services. The record must include data necessary to 
comply with state vocational rehabilitation and federal rehabilitation 
services administration requirements. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16; 29 U.S.C. 720, et seq. 

75-08-91-05. Expenditure authorization. Case service 
expenditures require written authorization prior to 
the purchase of services. Oral authorizations 
emergency situations, but must be confirmed promptly 

the initiation of 
are permitted in 

in writing. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16; 29 U.S.C. 720, et seq. 

75-98-01-06. Referrals to other services. When appropriate, 
counselors shall provide the referral necessary to support an individual 
with disabilities in securing necessary services from other agencies and 
organizations. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16; 29 U.S.C. 720, et seq. 

75-08-01-97. Notification of appeals procedures. 

1. Vocational rehabilitation shall inform each individual 
applying for or receiving vocational rehabilitation services 
of the appeals procedure in chapter 75-01-03. An individual 
may request a review of agency determinations concerning the 
furnishing or denial of services. 

2. Vocational rehabilitation shall provide the name and address 
of the appeals supervisor with whom appeals may be filed and 
shall inform each individual of the availability of the client 
assistance program. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-06 

75-08-01-98. Confidentiality. All information acquired by 
vocational rehabilitation about an individual applying for or receiving 
services must remain the property of the department and must only be 
used and released for purposes directly connected with the 
administration of the vocational rehabilitation program. Departmental 
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use and release of personal information must conform with applicable 
state and federal regulations. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-05 

must: 
75-98-91-99. Informed written consent. Informed written consent 

1. Be in language that the individual or the individual ' s 
representative understands; 

2. Be signed and dated by the individual or the individual's 
representative; 

3. Include an expiration date; 

4. Be specific in designating the department or person authorized 
to disclose information; 

5. Be specific as to the nature of the information that may be 
released; 

6. Be specific in designating the parties to whom the information 
may be released; and 

7. Be specific as to the purpose or purposes for which the 
released information may be used. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-05 

75-98-91-19. Release of information within the department. 
Intradepartmental exchange of information may occur without informed 
written consent when the individual is served by other divisions. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-05 

75-98-91-11. Release of information to the individual and others. 

1. Upon informed written consent by the individual with 
disabilities or the individual's representative, all 
information in the record of service must be made available to 
the individual with disabilities or the individual's 
representative in a timely manner, except: 
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a. Medical, psychological, or other information the 
department believes may be harmful to the individual and 
that may not be released directly to the individual, and 
must be provided through the individual 1 S representative, 
physician, or licensed psychologist; and 

b. Information obtained from outside the department that may 
be released only under the conditions established by the 
outside agency, organization, or provider. 

2. Upon informed written consent of the individual with 
disabilities or the individual 1 S representative, vocational 
rehabilitation may release information that may be released 
under subsection 1 to the individual with disabilities to 
another agency or organization. 

3. Vocation rehabilitation may release personal information, with 
or without consent of the individual: 

a. If required by state or federal law; 

b. In response to investigations connected with law 
enforcement, fraud, or abuse (except where expressly 
prohibited by federal or state laws or regulations); or 

c. In response to judicial order. 

4. Vocational rehabilitation may release personal information, 
without informed written consent of the individual, in order 
to protect the individual or others when the information poses 
a threat to the individual 1 S safety or the safety of others, 
except for human immunodeficiency virus test results that may 
not be released without informed written consent of the 
individual. 

5. Vocational rehabilitation and social security may exchange 
information, without informed written consent, when social 
security also provides services to the individual. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-05 

75-GS-Gl-12. Release of information for program audit, 
evaluation, or research. At the discretion of the vocational 
rehabilitation director, personal information may be released to an 
organization, agency, or individual engaged in program audit, program 
evaluation, or program research only for purposes directly connected 
with the administration of the vocational rehabilitation program or for 
purposes that would significantly improve the quality of life for an 
individual with disabilities, and only if the organization, agency, or 
individual assures that: 
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1. The information is used strictly for the purposes for which it 
is being provided; 

2. The information is released only to an individual officially 
connected with the auditt evaluation, or research; 

3. The information is not released to the individual involved; 

4. The information is managed in a manner to safeguard 
confidentiality; and 

5. The final product does not reveal any personal identifying 
information without the informed written consent of the 
individual involved or the individual's representative. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16~ 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-05 

75-98-91-13. Subpoenas. An employee may testify in court or in 
an administrative hearing, but may not release information or records, 
without the consent of the individual with disabilities, unless ordered 
to do so by a judge or hearing officer. 

History: Effective October 1t 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-05 

75-98-91-14. Administrative review procedures - Appeals. 

1. An individual applying for or receiving vocational 
rehabilitation services, who is dissatisfied with any 
determination made by a rehabilitation counselor concerning 
the furnishing or denial of services, may request a timely 
review of the determination. Vocational rehabilitation shall 
make reasonable accommodation to the individual's disability 
in the conduct of the appeals process. 

2. Pending a final determination of an appeal hearing, vocational 
rehabilitation may not suspend, reduce, or terminate services 
that are being provided under an individualized written 
rehabilitation plan, unless: 

a. The services were obtained through misrepresentation, 
fraud, collusion, or other criminal conduct; 

b. The individual fails to substantially satisfy the terms of 
the individualized rehabilitation plan. "Failure to 
substantially satisfy the terms of the individualized 
rehabilitation plan" means the individual's failure to 
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participate in a service that is instrumental to 
accomplish a vocational objective; or 

c. The services are determined to be harmful to the 
individual. 

3. Nothing in this chapter may be construed to forbid any 
informal, mutally consensual meetings or discussions between 
the individual and the department or the director. If the 
department or the director conducts an informal meeting under 
this section, the individual may still request a formal appeal 
pursuant to this chapter. An informal meeting will not 
suspend or extend the time for filing an appeal as set forth 
in this section. An individual may request a fair hearing 
through the department immediately without having to go 
through other appeal procedures. 

4. A fair hearing must be conducted, and a recommended decision 
shall be issued in accord with North Dakota Century Code 
chapter 28-32 and chapter 75-01-03. Vocational rehabilitation 
shall consider the decision as final, unless the decision is 
based on error of law or is contrary to policy. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-04 

75-98-91-15. Application for services. An individual who applies 
for services shall undergo an assessment for determining eligibility. 
The results of the assessment must be shared with the individual. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-04; 29 U.S.C. 722 

75-98-91-16. Period of time to determine eligibility. Vocational 
rehabilitation shall determine eligibility for services within a 
reasonable period of time not to exceed sixty days after the receipt of 
the application for services, unless: 

1. The individual is notified that exceptional and unforeseen 
circumstances beyond the control of the counselor preclude the 
counselor from completing the determination within the 
prescribed timeframe, and the individual agrees that an 
extension of time is warranted; or 

2. An extended evaluation is necessary. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 
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75-98-91-17. Eligibility criteria for vocational rehabilitation. 
An individual is eligible for vocational rehabilitation if: 

1. The individual has a mental or physical impairment, as 
determined under subdivision a orb; 

a. Social security presumption of disability. An individual 
who has a disability or is blind, as determined under 
title II or XVI of the Social Security Act [42 U.S.C. 
§ 301, et seq.], is considered to have a physical or 
mental impairment which constitutes or results in a 
substantial impediment to employment and which seriously 
limits one or more functional capacities in terms of an 
employment outcome. 

b. Use of other data to determine disability. The 
eligibility determination of an individual who is not 
determined to have a disability under subdivision a, must 
be based on existing data as the primary source of 
information to the maximum extent possible and 
appropriate. The information may be provided by the 
individual, the family of the individual, or other 
sources. 

2. The individual •s physical or mental impairment constitutes or 
results in a substantial impediment to employment; and 

3. The individual requires vocational rehabilitation services to 
prepare for, enter into, engage in, or retain gainful 
employment. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 

75-98-91-18. Eligibility criteria for supported employment. An 
individual is eligible for supported employment services if: 

1. The individual is eligible for vocational rehabilitation 
services; 

2. The individual is determined to be an individual with a most 
severe disability; and 

3. A comprehensive assessment of rehabilitation needs, including 
an evaluation of rehabilitation, career, and job needs 
identifies supported employment as the appropriate 
rehabilitation objective for the individual. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 
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75-88-81-19. Eligibility determination. The counselor determines 
eligibility upon completion of the eligibility assessment. In all cases 
where the counselor determines the individual eligible for vocational 
rehabilitation services, the record of service must include a 
determination of the eligibility assessment, dated and signed by the 
counselor, which demonstrates that the individual: · 

1. Has a physical or mental impairment that constitutes or 
results in a substantial impediment to employment; and 

2. Requires vocational rehabilitation services to prepare for, 
enter in, or retain gainful employment. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 

75-88-91-29. Extended evaluation. In all cases where the 
counselor concludes that the individual cannot benefit from services in 
terms of an employment outcome due to the severity of the individual 1 S 
disability, the individual shall be provided extended evaluation 
services and an individualized written rehabilitation program must be 
developed. An individual may receive extended evaluation services for a 
period of time not to exceed eighteen months, but sufficient to 
determine if the individual can benefit from services in terms of an 
employment outcome. A review of the case must be conducted as often as 
necessary, but at least every ninety days. In all cases where the 
counselor has determined that an extended evaluation is required, the 
record of service must document: 

1. That the individual has a physical or mental impairment that 
constitutes or results in a substantial impediment to 
employment; 

2. That the individual requires 
services to prepare for, enter 
employment; and 

vocational 
into, or 

rehabilitation 
retain gainful 

3. That the individual cannot benefit from vocational 
rehabilitation services in terms of an employment outcome due 
to the severity of the disability. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 

75-88-81-21. Ineligibility determination. In all cases where the 
counselor determines that an individual applying for or receiving 
vocational rehabilitation service does not meet the requirements for 
eligibility, the record of service must include the determination of 
ineligibility, dated and signed by the counselor, which documents the 
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reasons for the ineligibility determination. Ineligibility decisions 
concerning the severity of a disability must be based on clear and 
convincing evidence and require an extended evaluation, pursuant to 
section 75-08-01-20, prior to closure. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-04 

75-68-Gl-22. Comprehensive assessment of rehabilitation needs. 
For an individual who has been determined eligible for vocational 
rehabilitation services or for extended evaluation, a comprehensive 
assessment of rehabilitation needs must be conducted to determine the 
goals, objectives, nature, and scope of vocational services to be 
included in the individualized written rehabilitation program. The 
comprehensive assessment must include an assessment of the individual •s 
unique strengths, resources, priorities, interests and needs, and must 
document the need for supported employment services. 

1. The comprehensive assessment will be limited to information 
necessary to identify the rehabilitation needs of the 
individual and to develop an individualized written 
rehabilitation program. The comprehensive assessment may use 
existing data collected for the determination of eligibility, 
and additional data, as necessary, provided by the individual 
or the individual •s family. 

2. The comprehensive assessment must include, for the purpose of 
making a determination of vocational needs and developing an 
individualized written rehabilitation program, an assessment 
of: 

a. Personality; 

b. Interests; 

c. Interpersonal skills; 

d. Intelligence and related functional capacities; 

e. Educational achievements; 

f. Work experience, including trial work; 

g. Vocational aptitudes; 

h. Personal and social adjustment; 

i. Employment opportunities available to the individual; 

j. Medical, psychiatric, psychological, and other pertinent 
vocational, educational, cultural, social, recreational, 
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and environmental factors that affect the employment and 
rehabilitation needs of the individual; and 

k. An analysis of the patterns of work behavior and services 
necessary to acquire occupational skills, and to develop 
work attitudes, work habits, work tolerance, and social 
and behavioral patterns necessary for successful job 
performance, including situational assessments to assess 
and develop the capacities of the individual to perform 
adequately in the work environment. 

History: Effective October l, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 

75-98-91-23. Order of selection. 

1. An individual applying for services, including those rece1v1ng 
extended evaluation, must receive all services necessary to 
determine eligibility for vocational rehabilitation services 
and order of selection priority classification. These 
services must be provided on a timely basis in accordance with 
federal law. 

2. If services cannot be provided, due to a lack of resources, to 
all eligible individuals who apply, an order of selection 
procedure must be implemented. 

a. After completion of a comprehensive 
determine rehabilitation needs, vocational 
shall assign an eligible individual with 
priority. 

assessment to 
rehabilitation 
di sabil i ties a 

b. All services, 
available to an 
priority. 

including postemployment services, must be 
individual receiving services under a 

c. An individual described in paragraphs 1 through 4 must be 
assigned a priority in the order in which the paragraphs 
are listed. Where a category is divided into a 
subcategory, an individual described in the category must 
be assigned a priority in the order in which the 
subcategories are listed. 

(1) Category 1. 

(a) An individual determined eligible for services 
and who has an individualized written 
rehabilitation program in effect; or 

(b) An individual who can be provided services 
without the expenditure of funds. 
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(2) Category 2. 

(a) An individual determined to have a most severe 
disability and who is a public safety officer 
injured in the line of duty; 

(b) An individual determined to have a most severe 
disability and whose projected employment 
outcome could remove or reduce the amount of 
public support available to the individual; 

(c) An individual determined to have a most severe 
disability and who is being served through a 
cooperative program, including vision services 
and transition; or 

(d) Other individuals with a most severe disability. 

(3) Category 3. 

(a) An individual with severe disabilities and who 
is a public safety officer injured in the line 
of duty; 

(b) An individual with severe disabilities and whose 
projected employment outcome could remove or 
reduce the amount of public support available to 
the individual; 

(c) An individual with severe disabilities and who 
is being served through a cooperative program, 
including vision services and transition; or 

(d) Other individuals with a severe disability. 

(4) Category 4. 

(a) An individual with nonsevere disabilities and 
who is a public safety officer injured in the 
line of duty; 

(b) An individual with nonsevere disabilities and 
whose projected employment outcome could remove 
or reduce the amount of public support available 
to the individual; 

(c) An individual with nonsevere disabilities and 
who is being served through a cooperative 
program, such as vision services and transition; 
or 

393 



(d) Other individuals with nonsevere disabilities. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-04 

75-88-81-24. Individualized written rehabilitation program. 

1. The individual with a disability and, a parent, family member, 
guardian, advocate or authorized representative, and the 
counselor shall jointly develop, amend, and agree on an 
individualized written rehabilitation program. 

2. An individual designing the individualized written 
rehabilitation program shall plan the program around the 
individual's achievement of the vocational goal, consistent 
with the unique strengths, resources, priorities, concerns, 
abilities, and capabilities of the individual. The record of 
service must support the selection of the vocational goal. 

3. Counselors shall provide a copy of the individualized written 
rehabilitation program, and any amendments, to the individual. 

4. With the exception of diagnostic and evaluation services, the 
department may provide vocational rehabilitation goods and 
services only in accord with the individualized written 
rehabilitation program. 

5. The individualized written rehabilitation program is not a 
legal contract. 

6. The individualized written rehabilitation program must be 
reviewed at least annually in the same manner as it was 
originally developed and described in subsection 1. 

7. The individualized written rehabilitation program must 
include: 

a. A vocational goal consistent with the unique strengths, 
resources, priorities, concerns, abilities, and 
capabilities of the individual; 

b. A statement of goals and intermediate rehabilitation 
objectives that are: 

(1) Based on the assessment determining eligibility and 
vocational rehabilitation needs, including the 
assessment of career interests; and 

(2) Inclusive of placement in integrated settings, to the 
maximum extent appropriate; 
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c. The specific services to be provided and the projected 
dates for initiation and anticipated duration of each 
service, including: 

(1) If appropriate, a statement of the specific 
rehabilitation technology services; 

(2) If appropriate, a statement of the specific 
on-the-job and related personal assistance services, 
and, the individual 1 S appropriate and desired 
training in managing, supervising, and directing 
personal assistance services; 

(3) An assessment of the need for postemployment services 
and, if appropriate, extended services; 

(4) Objective criteria, an evaluation procedure, and 
schedule to determine if the individualized written 
rehabilitation program objectives are being achieved; 

(5) The terms and conditions under which goods and 
services are to be provided in the most integrated 
settings; 

(6) The terms and conditions for the provision of 
services, including the individual 1 S: 

(a) Responsibilities and vocational rehabilitationls 
responsibilities; 

(b) Participation in the cost of services; and 

(c) Access to comparable services and benefits under 
any other program; 

(7) The individual 1 S statement in the individual 1 S own 
words describing how the individual was informed 
about and involved in choosing, among alternative 
goals, objectives, services, entities providing 
services, and methods used to provide the services; 

(8) An assurance that the individual with disabilities 
was informed of: 

(a) The individual 1 S rights, means of expression, 
and remedies for any dissatisfaction; 

(b) The opportunity for a review of the 
rehabilitation determination, as set forth in 
section 75-08-01-14 and chppter 75-01-03; and 

(c) The availability of the resources available 
through the client assistance program and that 
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the individual with disabilities was given a 
detailed explanation of the resources available; 

(9) Information identifying services and benefits from 
other programs to enhance the capacity of the 
individual to achieve the individualized written 
rehabilitation program's objectives; 

(10) An amendment specifying the basis for termination of 
vocational rehabilitation services, if termination is 
due to ineligibility; 

(11) When appropriate, the basis on which the individual 
has been determined rehabilitated; 

(12) A reassessment of the need for postemployment 
services, or extended services prior to the point of 
successful closure; and 

(13) If appropriate, any plans for the provision of 
postemployment services and the basis on which the 
plans are developed. 

8. For an individual with a most severe disability for whom a 
vocational objective of supported employment is appropriate, 
in addition to the requirements in subsection 7, the following 
must be addressed: 

a. A description of time-limited services that vocational 
rehabilitation provides, not to exceed eighteen months in 
duration, unless the individualized written rehabilitation 
program documents a longer period to achieve job 
stabilization; and 

b. A description of the extended services necessary and 
identification of the state, federal, or private programs, 
which may include natural supports, that provide the 
extended support, or, to the extent that is not possible 
at the time the individualized written rehabilitation 
program is written, a statement describing the basis for 
concluding that there is a reasonable expectation that 
those sources will become available. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-02 

75-88-Gl-25. Comparable services and benefits. 

1. In all cases, the department shall encourage an individual 
with disabilities and the individual's family to financially 
contribute as much as possible to the cost of vocational 
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rehabilitation goods and services provided as part of an 
individualized written rehabilitation program. When 
available, comparable services and benefits must be used, and 
the department must apply a financial needs test to specified 
vocational rehabilitation services. The individual 1 S refusal 
to provide financial information will constitute the 
individual Is not meeting the financial need criteria. In that 
event, the individual may be unable to access the services 
based on financial need. 

a. If an individual is single, under the age of eighteen 
years, and unemancipated, the individual 1 S income, and the 
income of the individual 1 S parents, must be considered. 

b. If an individual is single, under the age of eighteen 
years, and living with a guardian, the counselor shall 
determine financial need based on the individual 1 S income. 

c. If the individual is single, eighteen years of age or 
over, but is living with a parent, the counselor shall 
determine financial need based on the individual 1 S income 
only. 

d. If the individual is married, regardless of age, the 
counselor shall determine financial need based on the 
income of the individual and the individual 1 S spouse. 

2. The use of comparable services and benefits does not apply: 

a. If the determination of the availability would delay the 
provision of vocational rehabilitation services to an 
individual with disabilities who is at extreme medical 
risk; or 

b. If the individual would lose an immediate job placement 
due to a delay in the provision of comparable services and 
benefits. 

3. The following categories of service do not require that 
comparable services and benefits be used: 

a. Evaluation of vocational rehabilitation potential, unless 
provided under an individualized written rehabilitation 
program for extended evaluation; 

b. Counseling, guidance, referral, and placement; 

c. Vocational and other training services not provided in a 
postsecondary institution; 

d. Rehabilitation technology services, excluding assistive 
technology devices; and 
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e. Postemployment services that would be included under 
subdivisions a through d. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-02 

75-88-Gl-26. Participation by an individual with disabilities in 
the cost of vocational rehabilitation services. A financial needs test 
must be applied as a consideration for the following vocational 
rehabilitation services: 

1. Physical and mental restoration; 

2. Maintenance, unless required for diagnostic purposes; 

3. Transportation, unless required for diagnostic purposes; 

4. Occupational licenses; 

5. Tools, equipment, and initial stock, including livestock, 
supplies, and necessary shelters; 

6. Services to family members of an individual with disabilities, 
which are necessary to the adjustment of rehabilitation of the 
individual with disabilities; 

7. Telecommunications, sensory, and other technological aids and 
devices for purposes other than evaluation; 

8. Postemployment services necessary to assist individuals in 
maintaining suitable employment, excluding services normally 
provided without regard to financial needs; 

9. Home modifications, including adaptive devices and minor 
structural changes necessary for the individual to function 
independently in order to achieve a vocational goal; 

10. Other goods and services for which the individual may 
reasonably expect to receive benefits in terms of the 
individual's employability; 

11. Reader services and notetaker services; 

12. Personal assistance services; and 

13. Higher education as described in subsection 5 of section 
75-08-01-28. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-02 

398 



75-98-91-27. Determination of financial need. 

1. The fee scale established and administered by vocational 
rehabilitation, as provided for in federal law, must determine 
client liability. Copies of the fee schedule, which may be 
updated from time to time, are available from the department 
upon request. 

2. The department must reevaluate financial need annually or 
whenever financial or other circumstances regarding the 
individual significantly change, whichever occurs first. 
Significant change includings marriage or divorce, other 
changes in dependent status, radical change in income or to 
the individualized written rehabilitation program. 

3. If the individual or the individual's representative disagrees 
with the outcome of the determination of financial need, the 
individual has the right to have the determination reviewed in 
accordance with chapter 75-01-03. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02 

75-98-91-28. Vocational rehabilitation services necessary to 
enable the individual to achieve an employment outcome. Consistent with 
the individualized written rehabilitation program, vocational 
rehabilitation may provide, as appropriate to the vocational 
rehabilitation needs of each eligible individual, any goods or services 
necessary to enable the individual to achieve an employment outcome. 
Services include: 

1. An assessment for determining eligibility and vocational 
rehabilitation needs; 

2. Counseling, guidance, and work-related placement services for 
an individual with disabilities, including job search 
assistance, placement assistance, job retention services, 
personal assistance services, and followup; 

3. Physical and mental restoration services necessary to correct 
or modify the physical or mental condition of an individual 
who is stable or slowly progressive. In the purchase of 
medical goods or services, vocational rehabilitation shall 
comply with the prevailing medical assistance fee schedule, 
except for certain diagnostic services that medicaid excludes; 

4. Home modifications that may include those adaptive devices and 
minor structural changes necessary for the individual with 
disabilities to function independently in order to achieve a 
vocational goal. Funds for home modifications may not be 
applied to the purchase or construction of a new residence; 
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5. Vocational and other training services, including: 

a. Personal and vocational adjustment training; 

b. Services to the individual 1 S family that are necessary to 
the personal and vocational adjustment or rehabilitation 
of the individual; 

c. Postsecondary training, with the following limitations: 

(1) Vocational rehabilitation may not provide 
postsecondary training unless maximum efforts have 
been made to secure grant assistance in whole, or in 
part, from other sources. An individual must accept 
all offered grant assistance. Vocational 
rehabilitation 1 S participation shall not be 
calculated until after the institution 1 S financial 
aid office needs analysis has been received; 

(2) When appropriate, vocational rehabilitation shall 
request an individual with disabilities to 
participate in the cost of attendance through the use 
of college work study and student loans; 

(3) Vocational rehabilitation funding for tuition, room 
and board, books, supplies, transportation, and 
incidentals for full-time students may not exceed the 
financial aid office determined unmet need or the 
state-supported college and university rate for 
tuition, room and board, whichever is less; 

(4) If, because of the individual 1 S vocational impediment 
or vocational goal, the only available postsecondary 
training is at an out-of-state institution, 
vocational rehabilitation may waive the expenditure 
limit defined in paragraph 3 of subdivision c of 
subsection 5; 

(5) Funding for part-time students is limited to the 
state-supported college and university rate per 
credit hour or the financial aid office determined 
unmet need, whichever is less. For an individual not 
taking sufficient credit hours to apply for financial 
aid, the limit is the state university rate per 
credit hour; and 

(6) An individual shall maintain a grade point average 
that meets the school 1 S requirement for graduation 
and shall otherwise demonstrate progress toward 
meeting the goal of the individualized written 
rehabilitation program. If the individual is placed 
on academic probation, continued funding is dependent 
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on the approval of the regional vocat iona l 
rehabilitation administrator; 

d. Graduate study only when the individual can demonstrate 
that a suitable vocational goal is otherwise unachievable; 

e. Expenditure policies in paragraphs 1 through 6 of 
subdivision c do not apply to vocational technical 
training programs not participating in a federal financial 
aid program. If comparable training is available through 
a program that participates in a federal financial aid 
program, vocational rehabilitation shall fund only the 
costs equal to the costs for attendance in the program 
that participates in federal financial aid programs; and 

f. On-the-job training, with the following limitations: 

(1) Conditions of training, certification, 
payment applicable with state and federal 
hour laws; and 

and wage 
wage and 

(2) A written agreement among the individual, counselor, 
and employer, which states the hourly wage, 
responsibility for workers' compensation coverage, 
and any other conditions of employment. 

6. Except in institutions of higher education, where comparable 
benefits, including services for students with disabilities 
must be used, vocational rehabilitation may provide: 

a. Interpreter services and note-taking services for an 
individual who is deaf, including tactile interpreting for 
an individual who is deaf-blind; 

b. Reader services, rehabilitation teaching 
note-taking services, and orientation and 
services for an individual who is blind; and 

services, 
mobility 

c. Telecommunications, sensory, and other technological aids 
and devices. 

7. Recruitment and training services to provide new employment 
opportunities in the fields of rehabilitation, health, 
welfare, public safety, law enforcement, and other appropriate 
public service employment; 

8. Occupational licenses, tools, equipment, initial stocks and 
supplies necessary in order to enter an occupation, except 
that vocational rehabilitation shall not purchase land or 
buildings for an individual with disabilities; 

9. Time-limited, ongoing support services for an individual with 
a vocational objective of supported employment, including: 
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a. Diagnostic services necessary to determine the 
individual's rehabilitation needs for supported employment 
that are supplemental to the assessment for eligibility 
used to determine vocational rehabilitation eligibility, 
and are provided only after vocational rehabilitation 
eligibility has been determined. The purpose of 
supplemental evaluations is to help develop, finalize, or 
reassess a supported employment plan of services; 

b. Job development and placement services; and 

c. Other time-limited services necessary to support the 
individual in employment. The maximum time period for 
time-limited services is eighteen months, unless the 
individualized written rehabilitation program indicates 
that more than eighteen months of services are necessary 
in order for the individual to achieve job stability prior 
to transition to extended services. Time-limited services 
include: 

(1) Intensive on-the-job skills training and other 
training and support services necessary to achieve 
and maintain job stability; 

(2) Followup services with employers, supported 
employees, parents and guardians, and others for the 
purpose of supporting and stabilizing the job 
placement; 

(3) Discrete postemployment services, following 
trar~ition to extended services, which are not 
ava· able from the extended service provider and 
which are needed to maintain job placement; and 

(4) Other needed services listed in subsections 1 through 
14. 

10. Postemployment services for an individual with disabilities 
who was determined rehabilitated, if the services are 
necessary to assist the individual to maintain or regain 
suitable employment. The services must relate to the original 
vocational impediments and the availability of the 
individual's record of service. An individual requ1r1ng 
multiple services over an extended period of time and a 
comprehensive or complex rehabilitation plan is not eligible 
for postemployment services, but may be encouraged to reapply. 
Postemployment services may: 

a. Include counseling and guidance services to assist an 
individual to advance in employment; and 

b. Require an amendment to the individualized written 
rehabilitation program. 
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11. Assistive technology services to meet the needs and address 
the barriers confronted by an individual with disabilities in 
the areas of education, rehabilitation, employment, and 
transportation. Vocational rehabilitation shall provide 
assistive technology services at any time in the 
rehabilitation process, including the assessment for 
determining eligibility and vocational rehabilitation needs, 
extended evaluation, services provided under an individualized 
written rehabilitation plan, annual reviews of ineligibility 
decisions, annual reviews of extended employment in 
rehabilitation facilities, and postemployment services; 

12. Transition services 
accomplishment of 
objectives; 

that promote or facilitate 
long-term rehabilitation goals 

the 
and 

13. Other supportive services, including: 

a. Maintenance for additional costs incurred while 
participating in rehabilitation; 

b. Transportation, including travel and related expenses in 
connection with transporting an individual and an 
individual's attendants for the purpose of supporting and 
deriving the full benefit of other vocational 
rehabilitation services; 

(1) Reimbursement is at the state rate level; 

(2) Transportation may include relocation, moving 
expenses, and vehicle modifications only when the 
individual is otherwise precluded from achieving a 
vocational objective; 

(3) Reimbursement must be provided at the prevailing rate 
for the service; 

{4) Vocational rehabilitation will not contribute to the 
purchase of a vehicle; and 

c. On-the-job or other related personal assistance services 
provided while an individual with disabilities is 
receiving vocational rehabilitation services. 

14. Other vocational rehabilitation goods and services that an 
individual with disabilities is reasonably expected to benefit 
from in terms of employability. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
Law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-06 
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75-98-91-29. Closure. The counselor shall close an individual's 
record of service at any time in the vocational rehabilitation process 
when it is determined that the individual is no longer eligible, is 
unavailable for diagnostic or planned services, chooses not to 
participate, or is rehabilitated. 

1. Closure due to ineligibility. 

a. Vocational rehabilitation shall close the individual's 
case if the individual has no disability, no substantial 
impediment to employment, or does not require services to 
achieve an employment outcome. Closure for ineligibility 
under these circumstances requires: 

(1) The opportunity for the individual or the 
individual's representative to participate in the 
closure decision; 

(2) Written notification of the closure decision; 

(3) Written notification of appeal rights, including the 
name and address of the appeals supervisor with whom 
an appeal may be filed, and written notification of 
the availability of the client assistance program; 

(4) An individualized written rehabilitation program 
amendment, if appropriate; 

(5) Certification of ineligibility in the record of 
service that documents the reasons for closure, dated 
and signed by the counselor; and 

(6) Referral to other agencies and community 
rehabilitation programs, as appropriate. 

b. Vocational rehabilitation shall close the individual's 
case, if there is clear and convincing evidence, after an 
extended evaluation or after a period of service provision 
under an individualized written rehabilitation program 
that the individual with disabilities is incapable of 
benefiting from vocational rehabilitation services in 
terms of achieving an employment outcome. Closure for 
ineligibility under these circumstances requires: 

(1) The opportunity for the individual or the 
individual's representative to participate in the 
closure decision; 

(2) Written notification of the closure decision; 

(3) Written notification of appeal rights, including the 
name and address of the appeals supervisor with whom 
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an appeal may be filed, and written notification of 
the availability of the client assistance program; 

(4) An individualized written rehabilitation program 
amendment, if appropriate; 

(5) Review of the ineligibility determination within 
twelve months. A review is not required in 
situations where the individual refuses it, the 
individual is no longer present in the state, the 
individual's whereabouts are unknown, or the 
individual's medical condition is rapidly 
progressive; 

(6) Certification of ineligibility in the record of 
service that documents the reasons for closure, dated 
and signed by the counselor; and 

(7) Referral to other agencies and community 
rehabilitation programs, as appropriate. 

2. Closure for reasons other than ineligibility. The counselor 
shall close a case when an individual is unavailable during an 
extended period of time for an assessment to determine 
eligibility and vocational rehabilitation needs or when an 
individual is unavailable to participate in planned vocational 
rehabilitation services. The counselor shall have made 
repeated efforts to contact the individual and to encourage 
the individual's participation. Closure under these 
circumstances requires: 

a. Documentation of the rationale for closure in the record 
of service; 

b. Written notification of the closure decision; 

c. Written notification of appeal rights, including the name 
and address of the appeals supervisor with whom an appeal 
may be filed, and written notification of the availability 
of the client assistance program; and 

d. An individualized written rehabilitation program 
amendment, if appropriate. 

3. Closure of an individual determined to be rehabilitated. 

a. An individual is determined to be rehabilitated if the 
individual has maintained suitable employment for at least 
sixty calendar days. The individual's record of service 
must contain documentation that vocational rehabilitation 
has: 

(1) Determined that the individual is eligible; 
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(2) Provided an assessment for eligibility and 
determination of vocational rehabilitation needs; 

(3) Provided counseling and guidance; 

(4) Provided appropriate and substantial vocational 
rehabilitation services in accord with the 
individualized written rehabilitation program; 

(5) Determined that the individual has maintained 
suitable employment for at least sixty calendar days; 

(6) Provided an opportunity for individual involvement in 
the closure decision; 

(7) Reassessed the need for and informed the individual 
of the purpose and availability of postemployment 
services, when necessary; and 

(8) Provided written notification of the closure. 

b. An individual in supported employment is determined 
rehabilitated when: 

(1) The individual has substantially met the goals and 
objectives of the individual •s individualized written 
rehabilitation program; 

(2) Extended services immediately available to preclude 
any interruption in the provision of the ongoing 
support needed to maintain employment; and 

(3) The individual has maintained employment for at least 
sixty days after the transition to extended services. 

c. For an individual •s case to be closed while working in a 
temporary transitional employment placement, the extended 
support services must include continuous job placements 
until job permanency is achieved. 

4. For an individual •s case to be closed in extended employment 
in rehabilitation facilities, vocational rehabilitation shall 
conduct an annual review and reevaluation of the status of 
each individual with ·disabilities placed in an extended 
employment setting in a community rehabilitation program, 
including a workshop or other employment to determine the 
interest, priorities, and needs of an individual, for 
employment or training for competitive employment in an 
integrated setting in the labor market. 

History: Effective October 1, 1995. 
General Authority: NDCC 50-06-16, 50-06.1 
law Implemented: NDCC 50-06-16, 50-06.1-02, 50-06.1-06 
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