


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































g. Have services for male or female clients reflecting the 
special needs of each gender and to be provided 
equivalent, clearly defined, and well-supervised sleeping 
quarters and bath accommodations for male and female 
clients; 

h. Be provided a reasonable opportunity to practice the 
religion of their choice, insofar as the practice does not 
interfere with the rights of other clients or the 
treatment program; 

i. The right to be excused from any religious practice; 

j. Have access to an established client grievance procedure; 
and 

k. Be informed of client rights in a language the client 
understands. 

2. The organization shall protect the fundamental human, civil, 
constitutional, and statutory rights of each client. 

3. The organization shall have a written plan or policy and 
procedure that describes the rights of clients, as in 
subsections 1 and 2, and the means by which these rights are 
protected and exercised. 

4. As appropriate, the client, the client's family, or the 
client's legal guardian shall be fully informed of the 
client's status if authorized by a client who is fourteen 
years of age or older. 

5. The organization shall evaluate for appropriateness any 
restrictions placed on the rights of clients. 

6. The organization shall have a written procedure stating the 
form and manner for the filing of a client's grievance or a 
client's appeal of a decision of one of the organization's 
staff members or a decision of the interdisciplinary team. 
The procedure must be written in language that is 
understandable to the client, and must be provided to the 
client in a timely manner. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-92-98. Infect;on control. 

1. The organization shall have an infection control program that 
complies with any federal statute and regulations that apply. 
Written policies and procedures pertaining to the operation of 
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the infection control program must be established, reviewed at 
least annually, and when necessary. Program and policy must 
provide screening or referral procedures and must include 
verbal assessment of high risk behaviors for tuberculosis and 
HIV. 

2. The organization shall a practical system developed for 
reporting, evaluating, and maintaining records of infections 
among clients and personnel. 

3. The program shall have a written plan for the instruction for 
new employees in the importance of infection control and 
personal hygiene and in their responsibility in the infection 
control program. 

4. The program shall take universal precautions in the handling 
of all bodily fluids and develop written policies for the 
handling. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-82-89. Accred;tat;on as a bas;s for l;censure. The 
department recognizes 11 deemed status 11 for those providers who have 
accreditation of nationally recognized bodies who review and certify 
providers of drug and alcohol services. When applying for licensure or 
renewal licensure, proof of accreditation or "deemed· status" in the form 
of the accreditation agency•s most recent review and certification must 
be submitted to the department. "Deemed status" means status conferred 
on a program accredited by a national accreditation body based on 
standards that exceed the standards set forth in these licensure rules. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-82-18. Sanct;ons. 

1. A violation of section 75-09-02-01, 75-09-02-03, or 
75-09-02-06 will result in a corrective order with sixty days 
allowed for corrective action. If corrective action does not 
occur within the sixty days allowed, a ninety-day suspension 
will be imposed. At the end of the ninety-day suspension, and 
if the cited violation has been corrected, a one-year 
provisional license may be issued to the facility. If the 
facility has not corrected the deficiency, the provider•s 
license will be revoked immediately. 

2. A violation of section 75-09-02-02, 75-09-02-04, 75-09-02-05, 
75-09-02-07, or 75-09-02-08, habitual noncompliance with 
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subsection 1, or any illegal act or act that threatens the 
health and safety of the clients will result in immediate 
license revocation. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-82-11. Continued stay. Program criteria must define 
maximum treatment length for all client treatment programs. The length 
of client treatment time in each program may be extended beyond the 
defined maximum based on individual client need. The rationale for a 
client•s continued stay must be fully documented in the client•s 
treatment record. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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Section 
75-09-03-01 
75-09-03-02 
75-09-03-03 
75-09-03-04 
75-09-03-05 
75-09-03-06 
75-09-03-07 

75-09-03-08 

75-09-03-09 
75-09-03-10 
75-09-03-11 

75-89-83-81. 

CHAPTER 75-89-83 
SOCIAL DETOXIFICATION PROGRAM 

Definitions 
Application for Licensure - Licensure 
Organizational and Programming Standards 
Program Criteria 
Provider Criteria 
Criteria for Client Admission and Maintenance 
Criteria for Immediate Referral to Acute 

Care Setting 
Criteria for Determination That Social 

Detoxification is not Necessary 
Ongoing Care Criteria 
Client Transfer and Discharge Criteria 
Sanctions 

Definitions. 

1. 11 Detoxification 11 means the condition of recovery from the 
effects of alcohol and the treatment required to rid the 
client of alcohol and to promote the recovery from its 
effects. 

2. 11 Social detoxification 11 means detoxification in a residential" 
nonmedical setting, providing a safe, well-monitored 
environment for clients to achieve initial recovery from the 
effects of alcohol or other drugs. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-83-82. Application for licensure - Licensure. 

1. An application for a social detoxification license must be 
made with the department in the form and manner prescribed. 

2. A new application for a license must be filed by a facility 
upon change of operator, location, management, or programming 
philosophy. 

3. The department may declare an application withdrawn if an 
applicant fails to submit all required documentation within 
thirty days of notification of incompleteness. 

4. The issuance of a license to operate a social detoxification 
program is evidence of compliance at the time of licensure 
with the standards contained in this chapter. 
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5. The license must be on display in the facility in a 
conspicuous place. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-83-83. Organizational and programming standards. Social 
detoxification treatment programs must comply with all provisions of 
chapters 75-09-01 and 75-09-02 in addition to those in this chapter. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-83-84. Program criteria. A social detoxification program 
must provide: 

1. Hospital affiliation twenty-four-hour medical backup; 

2. A trained staff member familiar with complications associated 
with alcohol use and with community resources; 

3. A quiet, positive atmosphere; 

4. Use of detoxification time as preparation for referral to 
another level of care; and 

5. Recognition of the disease concept and the fact that some 
clients will require multiple admissions. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-83-85. Provider criteria. 

1. The provider shall maintain a safe, comfortable, positive 
environment in a residential setting. 

2. The provider shall have an agreement with local medical 
providers that ensures readily accessible emergency care when 
needed. 

3. There must be awake staff twenty-four hours a day to monitor 
clients• conditions. 

4. Staff shall be trained in admission, monitoring skills, 
supportive care, basic cardiopulmonary resuscitation 
technique, assessment, and referral procedures. 
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5. The service must include close observation, supportive 
staff-client interaction, provision for proper fluid and 
nutritional components, and provision for client space that 
offers low to moderate sensory stimulation. 

6. The provider shall develop clearly defined policies and 
procedures for admission, care, discharge, and transfer of 
clients to another level of care. 

7. The provider shall develop methods of documentation of care 
and shall train staff in documentation procedures. 

8. The provider shall develop linkage with providers of other 
levels of care so the client may begin a therapeutic process 
as soon as the client is physically and mentally able to do 
so. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-93-96. Criteria for client admission and maintenance. 
Admission to a social detoxification program will be made upon a 
clinical institute withdrawal assessment score greater than ten, but 
less than nineteen, and the presence of any of the following: 

1. Diffuse, mild central nervous system symptoms: 

a. Cerebral: Slow responses to questions, difficulty in 
following complicated instructions, mild impairment of 
immediate memory, slurred speech, and mild disorientation 
to time (but not place or client); 

b. Coordination: Mild abnormality in movement or gait, 
difficulty in finger-to-nose or finger-to-finger testing 
and rapid movements; 

c. Reflexes: Normal or slightly depressed but symetrical; or 

d. Motor: Normal or slightly depressed but symetrical. 

2. Onset of any stated symptoms listed in subsection 1 over a few 
hours; 

3. Intoxication; 

4. The absence of other more serious symptoms, including medical 
or psychiatric histories of significant problems, and absence 
of suicidal ideations; or 

5. Presence of the following physical findings: 
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a. Temperature: 97 degrees to 100 degrees Fahrenheit [36.1 
to 37.8 degrees Celsius] orally. 

b. Pulse rate: Tachycardia up to one hundred twenty per 
minute. 

c. Blood pressure: Up to one hundred sixty over one hundred 
twenty at rest. 

d. Respiration: Twelve to twenty-six per minute. 

e. Skin color: Flushed. 

f. Pupils: Sluggish reaction to light. 

g. Other: Alcohol smell on breath. 

6. Ability to comprehend and function in ambulatory setting. 

History: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-93-87. cr;ter;a for ;mmed;ate referral to acute care 
sett;ng. A client will be referred to an acute care facility upon a 
score greater than nineteen on clinical institute withdrawal assessment 
score scale or any one or more of the following symptoms: 

1. Seizures: History or current; 

2. Current persistent vomiting or vomiting of blood; 

3. Aspiration: Current ingestion of vomiting into lungs; 

4. Clouded sensorium: Gross disorientation or hallucination; 

5. Fever: Temperature higher than 100.5 degrees Fahrenheit [38.1 
degrees Celsius] orally; 

6. Abnormal respiration: Shortness of breath or rate greater 
than twenty-six per minute; 

7. Elevated pulse: Heart rate greater than one hundred twenty or 
arrhythmia; 

8. Hypertension: Blood pressure greater than one hundred sixty 
over one hundred twenty; 

9. Pain: Sudden chest pains or severe abdominal pain; 

10. Trauma: Recent head injury, any trauma other than minor; 
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11. Unconscious: Unconscious and not arousable; or 

12. Other: Jaundice, diabetes, liver disease, severe allergic 
reaction, progressively severe antabuse reaction, poisoning, 
shaking, chills, severe agitation, exposure, internal 
bleeding, shock, severe illness of any sort, uncontrollable 
violence, suicidal, or homicidal ideations. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-93-98. Criteria for determination that social 
detoxification is not necessary. Social detoxification will not be 
necessary if: 

1. No medical complications are present;· 

2. Nutritional status is moderate to good; 

3. The client has a relative, friend, or other support system who 
can stay with the client for a few days; or 

4. The client prefers outpatient detoxification. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-93-99. Ongoing care criteria. 

1. The client shall be assessed and provided care appropriate for 
needs. 

2. As the client is able, the client will begin involvement in 
further assessment evaluation as a beginning point for 
determining need for continuing care. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-93-19. Client transfer and discharge criteria. For client 
discharge or transfer to another level of care, the client: 

1. Shall show consistent stabilization of physical symptoms for a 
minimum of twenty-four hours; 

2. Shall have been assessed for the need for continuing care and 
the appropriate level of care; 
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3. Shall be informed of various options, necessity, and 
recommendations for further care; and 

4. Shall have an initial treatment plan established to facilitate 
the client 1 s movement from social detoxification into another 
level of care. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-93-11. Sanctions. If the facility violates this chapter or 
performs any illegal act, or threatens the health and safety of the 
clients, immediate license revocation may result. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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Section 
75-09-04-01 
75-09-04-02 
75-09-04-03 
75-09-04-04 
75-09-04-05 
75-09-04-06 
75-09-04-07 
75-09-04-08 
75-09-04-09 

CHAPTER 75-89-84 
INTENSIVE OUTPATIENT TREATMENT 

Definition 
Application for Licensure - Licensure 
Organizational and Programming Standards 
Provider Criteria 
Program Criteria 
Client Admission Criteria 
Ongoing Care Criteria 
Client Discharge and Transfer Criteria 
Sanctions 

75-89-84-81. Definition. 11 Intensive outpatient treatment 11 means 
treatment provided to clients requiring a primary treatment program, and 
who are able to establish abstinence and recovery within the context of 
the client•s usual environment and daily activities. This level of care 
will normally be offered in the evening hours to facilitate the client•s 
ability to maintain the usual daily activity. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-84-82. Application for licensure - Licensure. 

1. An application for an intensive outpatient treatment license 
must be made with the department in the form and manner 
prescribed. 

2. A new application for a license must be filed by a facility 
upon change of operator, location, management, or programming 
philosophy. 

3. The department may declare an application withdrawn if an 
applicant fails to submit all required documentation within 
thirty days of notification of incompleteness. 

4. The issuance of a license to operate an intensive outpatient 
treatment program is evidence of compliance at the time of 
licensure with the standards contained in this chapter. 
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5. The license must be on display in the facility in a 
conspicuous place. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-94-93. Organizational and programming standards. Intensive 
outpatient treatment programs must comply with all provisions of 
chapters 75-09-01 and 75-09-02 in addition to those in this chapter. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16; 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-84-94. Provider criteria. 

1. The provider shall offer no less than eight hours and no more 
than twenty hours of programming per week. 

2. The provider shall offer no less than four weeks, but no more 
than ten weeks to provide for the accomplishment of treatment 
goals and objectives. 

3. The provider shall be appropriately licensed as an addiction 
treatment program in North Dakota and shall provide care by 
appropriately licensed addiction counselors. 

4. The provider shall develop and implement a treatment plan 
based on client needs that must be updated and reviewed every 
two weeks. 

5. The provider shall document progress or lack of progress in 
reference to the treatment plan. · 

6. The assessment process must include thorough evaluation of the 
client•s use and abuse of alcohol, tobacco, and any other mind 
altering substance. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-94-95. Program criteria. In 
requirements of chapter 75-09-02, intensive 
programs shall provide: 

addition to program 
outpatient treatment 

1. A combination of individual and group therapy as deemed 
appropriate by an assessment and treatment plan; 
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2. Medical and nursing services as deemed appropriate by an 
assessment and treatment plan; 

3. A system for referral for identified treatment needs, if 
service is not available in the program; 

4. Family treatment services as deemed appropriate by an 
assessment and treatment plan; and 

5. Educational and informational programming adaptable to 
individual client needs. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-94-96. Client admission criteria. For admission to 
intensive outpatient treatment, the client shall meet subsections 1 and 
2 and at least two of the remaining criteria: 

1. The client shall have few or no symptoms of withdrawal and 
present only stable physical or psychiatric conditions. 

2. The client shall have experienced impairment in one or more 
life areas. 

3. The client expresses willingness to attend all scheduled 
events. 

4. The client shall have an environment supportive of recovery 
efforts. 

5. The client shall require structured outpatient counseling of 
an intensity that will meet the client 1 S needs without 
inpatient placement. 

6. The client shall have been unable to sustain sobriety at a 
lower level of care or through a mutual self-help group. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-94-97. Ongoing care criteria. For a client to remain in 
intensive outpatient treatment, the client shall: 

1. Be willing to participate in the intensive outpatient 
treatment program and to attend all activities; 

2. Be motivated and work towards achievement of treatment goals; 
and 
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3. Demonstrate a decrease in denial and increase in ability to 
focus on short-term and long-term recovery issues. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-94-98. Cl;ent d;scharge and transfer cr;ter;a. 

1. Transfer to a higher level of care must occur: 

a. If the client is unable to sustain abstinence during the 
course of treatment; 

b. If there is a deterioration in the client's condition; 

c. If there is a continuing lack of progress toward treatment 
goal; 

d. If additional, more significant addiction problems surface 
during treatment; 

e. If greater intensity care would impact identified problem 
areas; or 

f. If the required services are not available at the current 
1 evel. 

2. Transfer to a lower level of care must occur: 

a. If there is sufficient documented improvement and progress 
toward treatment goals; 

b. If there is evidence of some problem resolution; 

c. If a lower level of intensity will continue to enable 
progress toward a stable recovery; or 

d. If the required lower level of care is available and able 
to provide for continuity of care. 

3. The client may be discharged when the client has not met 
criteria for care or no further progress is likely. Discharge 
may also occur if there is mutual agreement that treatment 
goals have been met. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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75-89-84-89. Sanctions. If the facility violates this chapter or 
performs any illegal act, or threatens the health and safety of the 
clients, immediate license revocation may result. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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Section 
75-09-05-01 
75-09-05-02 
75-09-05-03 
75-09-05-04 
75-09-05-05 
75-09-05-06 
75-09-05-07 
75-09-05-08 
75-09-05-09 

CHAPTER 75-89-85 
DAY TREATMENT PROGRAMS 

Definition 
Application for Licensure - Licensure 
Organizational and Programming Standards 
Provider Criteria 
Program Criteria 
Client Admission Criteria 
Ongoing Care Criteria 
Client Discharge and Transfer Criteria 
Sanctions 

75-89-85-81. Definition. 11 Day treatment 11 means a treatment 
program that uses multidisciplinary staff and is provided for clients 
who require a more intensive treatment experience, but do not require 
inpatient care. This level of care is designed to offer highly 
structured intensive treatment to those clients whose condition is 
sufficiently stable so as not to require twenty-four hours-a-day 
monitoring and care, but whose illness has progressed so as to require 
consistent, near-daily treatment intervention. For third-party payor 
purposes, 11 day treatment 11 means 11 day treatment and partial 
hospitalization 11

• 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-85-82. Application for licensure - Licensure. 

1. An application for a day treatment program license must be 
made with the department in the form and manner prescribed. 

2. A new application for a license must be filed by a facility 
upon change of operator, location, management, or programming 
philosophy. 

3. The department may declare an application withdrawn if an 
appli·cant fails to submit all required documentation within 
thirty days of notification of incompleteness. 

4. The issuance of a license to operate a day treatment program 
is evidence of compliance at the time of licensure with the 
standards contained in this chapter. 

5. The license must be on display in the facility in a 
conspicuous place. 

History: Effective June 1, 1995. 
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General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-93. Organizational and programming standards. Day 
treatment programs must comply with all provisions of chapters 75-09-01 
and 75-09-02 in addition to those in this chapter. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-94. Provider criteria. 

1. The provider shall offer no less than five hours and no more 
than eight hours of therapeutic involvement per day. The 
provider shall offer a minimum of days per week and a maximum 
of five days per week of therapeutic involvement. 

2. The provider shall offer the day treatment program for no less 
than three weeks and no more than five weeks duration to 
maximize the client•s ability to clear sufficiently and to be 
able to function adequately to accomplish the treatment goals 
and objectives. 

3. The provider shall be appropriately licensed as an addiction 
treatment program in North Dakota and shall provide care by 
appropriately licensed addiction counselors. 

4. The provider shall use a treatment plan that must be reviewed 
and updated weekly. 

5. The provider shall document progress or lack of progress in 
reference to the treatment plans. 

6. The assessment process must include thorough evaluation of the 
client•s use and abuse of alcohol, tobacco, and any other mind 
altering substances. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-95. Program criteria. The program shall offer the 
client: 

1. A combination of individual and group therapy as deemed 
appropriate by an assessment and treatment plan; 

2. Availability of medical and nursing services as deemed 
appropriate by an assessment and treatment plan; 
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3. A system for referral for needs identified, but not available 
in the program; 

4. The availability of family treatment services as deemed 
appropriate by an assessment and treatment plan; and 

5. Educational and informational programming adaptable to 
individual client needs. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-96. Client admission criteria. For admission to a day 
treatment program, the client shall meet subsections 1 and 2 and at 
least two of the remaining criteria: 

1. Be at low risk for withdrawal symptoms or have minimal 
remaining withdrawal symptoms; 

2. Be physically and psychologically stable, but may have a 
medical or psychiatric condition that would be aggravated by 
continued use of alcohol or drugs; 

3. Have had previous attempts at a treatment program of lower 
intensity with an inability to remain sober; 

4. Have minimal support for sustaining beginning recovery in the 
client•s home or customary environment; 

5. Have experienced significant impairment in life areas that 
require a high level of intensity best accomplished as close 
to the client•s home community as is feasible; and 

6. Have experienced significant life traumas or stresses that 
require therapeutic intervention adjunct to addiction 
treatment to assure continuing recovery. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-97. Ongoing care criteria. For a client to remain in a 
day treatment program, the client shall: 

1. Be willing to participate in the highly structured, intensive 
treatment program and to attend all activities; 

2. Be motivated and work towards achievement of treatment goals; 
and 
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3. Demonstrate a decrease in denial and increase in ability to 
focus on short-term and long-term recovery issues. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-98. Client discharge and transfer criteria. 

1. Transfer to a higher level of care must occur if the client: 

a. Is unable to sustain abstinence during the course of day 
treatment; 

b. Experiences deterioration due to physical or psychiatric 
condition requiring twenty-four hours-a-day management; 

c. Displays continued lack of progress toward treatment 
goals; or 

d. Is unable to obtain services at current level because of 
unavailability. 

2. Transfer to a lower level of care must occur: 

a. When there is sufficient documented improvement and 
progress toward treatment goals; 

b. When there is evidence of progressive problem resolution; 

c. If a lower level of intensity will continue to enable 
progress toward a stable recovery; or 

d. If the required level of care is available and able to 
provide for continuity of care. 

3. The client may be discharged from day treatment when the 
client has not met criteria for care or when no further 

progress is likely. Discharge may also occur if there is 
mutual agreement that treatment goals have been met. 

History: Effective June 1, 1995. 
General Authority: NOCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-95-99. Sanctions. If the facility violates this chapter or 
performs any illegal act, or threatens the health and safety of the 
clients, immediate license revocation may result. 

History: Effective June 1, 1995. 
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General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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Section 
75-09-06-01 
75-09-06-02 
75-09-06-03 
75-09-06-04 
75-09-06-05 
75-09-06-06 
75-09-06-07 
75-09-06-08 
75-09-06-09 

CHAPTER 75-99-96 
MEDICALLY SUPERVISED INTENSIVE INPATIENT CARE 

Definition 
Application for Licensure - Licensure 
Organizational and Programming Standards 
Provider Criteria 
Program Criteria 
Client Admission Criteria 
Ongoing Care Criteria 
Client Discharge and Transfer Criteria 
Sanctions 

75-99-96-91. Definition. "Medically supervised intensive 
inpatient care" means a program of care that offers continuous 
observation, monitoring, and treatment by a multidisciplinary staff. 
This level of care allows for co-joint treatment of coexisting physical 
and psychiatric conditions for clients whose physical, psychosocial, or 
psychiatric problems are severe enough to require inpatient services. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-92. Application for licensure - Licensure. 

1. An application for a medically supervised intensive inpatient 
care license must be made with the department in the form and 
manner prescribed. 

2. A new application for a license must be filed by a facility 
upon change of operator, locations, management, or programming 
philosophy. 

3. The department may declare an application withdrawn if an 
applicant fails to submit all required documentation within 
thirty days of notification of incompleteness. 

4. The issuance of a license to operate a medically supervised 
intensive inpatient care program is evidence of compliance at 
the time of licensure with the standards contained in this 
chapter. 

5. The license must be on display in the facility in a 
conspicuous place. 

Histc~y: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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75-99-96-93. Organizational and programming standards. Medically 
supervised intensive inpatient care must comply with all provisions of 
chapters 75-09-01 and 75-09-02 in addition to those in this chapter. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-94. Provider criteria. The provider shall: 

1. Offer twenty-four-hour skilled nursing care, daily onsite 
counseling services, and twenty-four-hour physician 
availability seven days per week; 

2. Have available specialized professional consultation; 

3. Offer the inpatient treatment program for no less than five 
days per week, with the length of stay to be determined by the 
client's condition and functioning; 

4. Involve the client with the development and weekly revision 
and review of the individual treatment plan; 

5. Document progress or lack of progress in reference to the 
established treatment plan; and 

6. Include thorough evaluation of the client's use and abuse of 
all mind altering substances. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-95. Program criteria. The program shall provide: 

1. A combination of individual and group therapy as deemed 
appropriate by an assessment and treatment plan; 

2. Medical and nursing services available onsite to provide 
ongoing assessment and care of acute detoxification needs, 
medical, and psychiatric problems; 

3. A system for referral for identified treatment needs, if 
service is not available in the program; 

4. Family treatment services as deemed appropriate by an 
assessment and treatment plan; and 

5. Educational and informational programming adaptive to 
individual client needs. 
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History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-96. Client admission criteria. For admission to a 
medically supervised intensive inpatient program, the client shall meet 
at least one of the following criteria: 

1. Be in need of detoxification from alcohol or drugs or display 
potential for severe, acute withdrawal; 

2. Have a physical condition or complication impacting immediate 
safety and well-being; 

3. Have a psychiatric condition or complication impacting 
immediate safety and well-being; 

4. Exhibit severe impairment in significant life areas, such as 
legal, family or work; 

5. Exhibit significant loss of control and relapse symptoms; or 

6. Have had multiple attempts at treatment programs of lower 
intensity with an inability to stay sober. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-97. Ongoing care criteria. For a client to remain in a 
medically supervised intensive inpatient care program, the client shall: 

1. Be willing to participate in the highly structured, intensive 
treatment program and to attend all activities; 

2. Be motivated and work toward achievement of treatment goals; 
and 

3. Demonstrate a decrease in denial and an increase in the 
ability to focus on short-term and long-term recovery issues. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-98. Client discharge and transfer criteria. 

1. Transfer to a higher level of care must occur if the client 
requires more intensive care for medical or psychiatric 
conditions than treatment setting allows. 
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2. Transfer to a lower level of care must occur: 

a. When there is sufficient documented improvement and 
progress toward treatment goals; 

b. When there is evidence of progressive problem resolution; 

c. If a lower level of intensity will continue to enable 
progress toward a stable recovery; or 

d. If the lower intensity level of care is available and able 
to reinforce an uninterrupted continuity of care. 

3. The client may be discharged from medically supervised 
intensive inpatient treatment when the client has not met the 
criteria for care or when no further progress is likely. 
Discharge may also occur if there is mutual agreement that 
treatment goals have been met. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-96-99. Sanctions. If the facility violates this chapter or 
performs any illegal act, or threatens the health and safety of the 
clients, immediate license revocation may result. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

1108 



Section 
75-09-07-01 
75-09-07-02 
75-09-07-03 
75-09-07-04 
75-09-07-05 
75-09-07-06 
75-09-07-07 
75-09-07-08 
75-09-07-09 

CHAPTER 75-99-97 
LONG-TERM RESIDENTIAL CARE SERVICES 

Definition 
Application for Licensure - Licensure 
Organizational and Programming Standards 
Provider Criteria 
Program Criteria 
Admission Criteria 
Ongoing Care Criteria 
Client Discharge and Transfer Criteria 
Sanctions 

75-99-97-91. Definition. .. Long-term resi denti a 1 care 11 means 
providing an ongoing therapeutic environment for clients requiring some 
structured support to maintain newly acquired sobriety. In addition to 
that support, this level of care offers the opportunity to learn social, 
living, and other adaptive skills that may not have been achieved or 
have been diminished during the client•s active addiction. Long-term 
residential care is also designed for the client suffering from chronic, 
long-term alcoholism or drug addiction, affording an extended period of 
time to establish sound recovery and a solid support system. 

History: Effective June 1, 1995 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-97-92. Application for licensure - Licensure. 

1. An application for a long-term residential care program 
license must be made with the department in the form and 
manner prescribed. 

2. A new application for a license must be filed by a facility 
upon change of operator, location, management, or programming 
philosophy. 

3. The department may declare an application withdrawn if an 
applicant fails to submit all required documentation within 
thirty days of notification of incompleteness. 

4. The issuance of a license to operate a long-term residential 
care program is evidence of compliance at the time of 
licensure with the standards contained in this chapter. 

5. The license must be on display in the facility in a 
conspicuous place. 

History: Effective June 1, 1995. 
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General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-87-83. Organizational and programming standards. Long-term 
residential care programs must comply with all prov1s1ons of chapters 
75-09-01 and 75-09-02 in addition to those in this chapter. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-87-84. Provider criteria. 

1. The provider shall maintain a safe, comfortable, alcohol-free 
and drug-free environment. 

2. The provider shall provide a full meal service that meets 
established nutritional guidelines. 

3. The provider shall commit to writing referral procedures and 
agreements with providers of services for the client to 
receive necessary aftercare, other therapeutic services, 
vocational rehabilitation, and attendance at local support 
groups. 

4. The provider shall staff the unit twenty-four hours a day. 

5. The provider shall offer a minimum of two support or group 
sessions a week for clients. 

6. The provider shall collaborate with care providers to develop 
a long-term plan of care with time specific goals and 
objectives. 

7. The provider shall maintain a record of the client's progress 
and activities in the program. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-87-85. Program criteria. The long-term residential care 
program shall include: 

1. Educational and informational programming to enhance client 
recovery; 

2. Activities to promote social skill development; 

3. Support group meetings available on site; and 
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4. Transportation assistance to use offsite rehabilitation 
services. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-97-96. Admission criteria. For admission to a long-term 
residential care program, the client shall: 

1. Demonstrate high habilitative needs and a social environment 
nonsupportive of continued recovery; or 

2. Have a history of compulsive, relapse-prone chronicity or 
organic-related difficulties as a result of the client•s abuse 
of alcohol or other drugs; and 

3. Be capable of performing self-care and physically and 
psychologically stable. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-87-87. Ongoing care criteria. For a client to remain in a 
long-term residential care program, the client shall: 

1. Comply with facility rules; 

2. Participate in recommended therapeutic activities; and 

3. Demonstrate progress toward development of independent social 
and living skills, firmly established recovery, and completion 
of recommended therapeutic tasks. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-87-88. Discharge and transfer criteria. 

1. The client shall be transferred to a higher level of care if 
the client is unable to maintain sobriety or experiences 
significant relapse and loss of stability in physical or 
psychological status. 

2. The client shall be discharged from long-term residential care 
if: 
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a. The client refuses to follow facility rules or to comply 
with recommended therapeutic plans; or 

b. The client has met both residential care and therapeutic 
plans and goals, with a multidisciplinary team having 
evaluated progress and determined with the client a 
readiness for independent living. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-97-99. Sanctions. If the facility violates this chapter or 
performs any illegal act, or threatens the health and safety of the 
clients, immediate license revocation may result. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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Section 
75-09-08-01 
75-09-08-02 
75-09-08-03 

75-09-08-04 

75-09-08-05 

75-09-08-06 

75-09-08-07 
75-09-08-08 
75-09-08-09 

CHAPTER 75-99-98 
DUI SEMINAR 

Definition 
Provider Criteria 
Prevention Oriented Seminar - Attendance by 

Intervention Oriented Seminar Referrals 
Intervention Oriented Seminar - Attendance by 

Prevention Oriented Seminar Referrals 
Prevention Oriented Seminar - Participant 

Admission Criteria 
Intervention Oriented Seminar - Participant 

Admission Criteria 
Seminar Care Criteria 
Participant Discharge and Transfer Criteria 
Sanctions 

75-99-98-91. Definition. 11 DUI seminars 11 means alcohol and 
drug-risk reduction education programs for clients convicted of driving 
under the influence or actual physical control. There are two 
categories of DUI seminars. One DUI seminar is a prevention oriented 
education program for clients who have been determined to be nonproblem 
drinkers. The other DUI seminar is an intervention oriented education 
program for clients who have been determined to be potential problem 
drinkers. 

History: Effective June 1t 1995. 
General Authority: NDCC 23-17.1t 50-06-16t 54-38 
Law Implemented: NDCC 23-17.1-05t 50-06-16 

75-99-98-92. Provider criteria. 

1. A DUI seminar instructor shall havet at a minimumt a two-year 
degree or its equivalence from the educationt healtht human 
servicet or criminal justice fields and shall have one year of 
professional work experience. The DUI seminar instructor 
shall not engage in current and illegal use of drugs. The DUI 
seminar instructor shall not conduct the DUI seminar while 
under the influence of alcohol or under the influence of 
illegally used drugs. 

2. A DUI seminar instructor shall be certified by the department 
to teach the department-approved curriculum. To achieve 
certification by the departmentt the instructor candidate 
shall meet all DUI seminar instructor requirementst shall 
successfully complete the department-approved DUI seminar 
instructor trainingt and shall submit the certification 
application to the department. 
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3. A DUI seminar instructor shall be recertified by the 
department every two years. To maintain certification by the 
department, the DUI seminar instructor shall: 

a. As detailed in department policy, teach the required 
number of DUI seminars per certification cycle; 

b. Achieve an acceptable rating during biennial onsite 
recertification review; 

c. Develop and comply with a department-approved plan of 
correction to correct deficiencies noted during biennial 
onsite recertification review; 

d. Attend DUI seminar instructor training coordinated by the 
department and the department of transportation; and 

e. Submit the certification application to the department. 

4. To achieve recertification when a DUI seminar instructor has 
allowed certification to lapse, a DUI seminar instructor 
shall: 

a. Submit a letter to the department that must: 

(1) Show evidence that the provider•s curriculum has 
incorporated current DUI information and educational 
changes; and 

(2) Provide an explanation for the provider•s lapse in 
certification. 

b. Meet all DUI seminar instructor requirements; and 

c. Submit the certification application to the department. 

5. A DUI seminar instructor shall comply with all department DUI 
seminar policies and certification requirements and shall 
follow the department-approved curriculum•s sequence, 
schedule, format, process, and content. 

6. A DUI seminar instructor shall provide a seminar site that 
must be sufficient to accommodate all seminar participants and 
the functions of the seminar. The seminar site must have: 

a. Adequate space, furnishings, and lighting; 

b. Furnishings and equipment in good repair; 

c. Adequate ventilation and room temperature maintained 
within a normal range; 

d. Clean and comfortable surroundings; 
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e. Adequate toilet and lavatory facilities; and 

f. Water suitable for drinking and no objectionable odor. 

7. A our seminar instructor shall conduct the seminar in a site 
that meets the standards of life safety code or an equivalent 
code. 

8. At the beginning of the our seminar, the our seminar 
instructor shall point out emergency evacuation exits and 
routes to seminar participants. 

9. A our seminar instructor shall comply with the requirements of 
the Americans with Disabilities Act [Pub. L. 101-336]. 

10. A DUI seminar instructor shall establish the fees for the our 
seminars provided and shall post the fee schedule in a visible 
location. 

11. A our seminar instructor shall charge the our seminar fee 
directly to the seminar participant. 

12. A our seminar instructor shall use only those videos approved 
by the department for use in the our seminar and shall use 
those videos only at the times when the curriculum schedule 
permits their use. 

13. A our seminar instructor shall provide each seminar 
participant with a student booklet. 

14. A our seminar instructor shall not continue a class for more 
than two hours without providing the seminar participants with 
a break. 

15. A DUI seminar instructor shall not count time for breaks 
beyond two 10-minute breaks toward the required hours of 
education to be provided to seminar participants. 

16. A DUI seminar instructor shall conduct the seminar in groups 
whose size must provide an opportunity for client 
participation in the seminar process. 

17. A DUI seminar instructor shall prohibit the illegal use of 
drugs and use of all alcohol at the seminar site. Providers 
shall have written procedures for referral for further 
assessment for alcohol or drug problems if they occur. If a 
seminar participant arrives at the DUI seminar under the 
influence, or during the seminar is under the influence, a DUI 
instructor shall: 

a. Not admit the client into the class; 

b. Discharge the client from the class; 

1115 



c. Terminate the client from the course; 

d. Inform the client that law enforcement will be notified if 
the client drives when the client leaves class, and shall 
inform law enforcement if the client drives when the 
client leaves the class; and 

e. Notify the department of transportation suspension section 
of the driver•s license and traffic safety department 
regarding the incident and followup with documentation. 

18. A DUI seminar instructor shall maintain a current statewide 
treatment services listing and current information on local 
twelve-step groups. 

19. A DUI seminar instructor shall administer department-approved 
tests to seminar participants. 

20. A DUI seminar instructor shall ask all DUI seminar 
participants to complete a participant evaluation form at the 
conclusion of each seminar. 

21. A DUI seminar instructor shall 
state and federal laws and 
confidentiality of client records. 

comply with all applicable 
regulations governing 

22. Release forms must conform to section 75-09-02-04. 

23. A DUI seminar instructor shall notify the department of 
transportation and, as appropriate, the court of each seminar 
participant•s completion, withdrawal, or termination from the 
DUI seminar. 

24. A single record shall be prepared and either electronically or 
manually maintained for each seminar participant so as to 
communicate the appropriate case information. This 
information must be in a form that is clear, concise, 
complete, and current. 

25. Appropriate safeguards to protect active and closed 
confidential written, electronic, or audiovisual records and 
to minimize the possibility of loss or destruction must be 
applied. 

26. If electronic records are maintained, the provider shall 
develop and implement procedures to ensure the protection and 
confidentiality of electronic records. 

27. The record of each seminar participant must include: 

a. Seminar attendance record; 

b. Post-test; 
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c. Copy of department of transportation seminar completion 
form; 

d. Release of information forms; 

e. Correspondence related to the seminar participant; and 

f. Other information required by the department or the 
department of transportation. 

28. A DUI seminar instructor shall assure the right of each 
seminar participant, in a language understandable to the 
participant, to: 

a. Be treated with respect and dignity; 

b. Be served without regard to race, creed, national or1g1n, 
sex, sexual preference, or physical or mental disability; 

c. Have all information treated confidentially in accordance 
with standards of confidentiality; 

d. Not be subject to physical, emotional, or sexual abuse or 
harassment by staff or other seminar participants; and 

e. Have access to an established client grievance procedure. 

29. Files must not be needlessly retained or prematurely 
discarded. The retention of records must be guided by 
professional research, administrative, and legal requirements. 

30. A DUI seminar instructor shall respond to all requests for 
information from the department and from the department of 
transportation. 

31. A DUI seminar instructor shall not be obligated to teach both 
the prevention oriented seminar and the intervention oriented 
seminar. 

32. A DUI seminar instructor shall conduct the seminar in classes 
that must last from two and one-half hours to not more than 
three hours per session, not counting breaks, and only one 
session must be scheduled per calendar day unless an exemption 
is granted by the department. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-98-83. Prevention oriented seminar - Attendance by 
intervention oriented seminar referrals. A DUI seminar instructor shall 
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not accept intervention oriented seminar referrals unless the instructor 
has received written permission from the department to do so. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-09-88-84. Intervention oriented seminar - Attendance by 
prevention oriented seminar referrals. A DUI seminar instructor may 
combine prevention oriented seminar and intervention oriented seminar 
participants for the prevention oriented section of the DUI seminar 
curriculum. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-08-85. Prevention oriented seminar - Participant admission 
criteria. A prevention oriented seminar participant shall: 

1. Not meet the department-approved diagnostic criteria for 
psychoactive substance abuse or dependence; and 

2. Have completed the department-approved evaluation process no 
longer than six months prior to participation in the seminar. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-88-86. Intervention oriented seminar - Participant 
admission criteria. An intervention oriented seminar participant shall: 

1. Have been determined to be a potential problem drinker as 
assessed by the department-approved DUI evaluation process; 

2. Meet the department-approved diagnostic criteria for 
psychoactive drug abuse and require intervention for a 
potential alcohol or drug problem; and 

3. Have completed the department-approved evaluation process no 
longer than six months prior to participating in the seminar. 

History: Effective June 1, 1995. 
General Authority: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-89-88-87. Seminar care criteria. For the seminar participant 
to fulfill the seminar care criteria, the participant shall: 
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1. Complete all required registration activities; 

2. Attend all seminar sessions, in sequence; 

3. Complete all in-class assignments; 

4. Complete all required seminar testing; and 

5. Attain a passing mark on the seminar post-test. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-88-98. Part;c;pant d;scharge and transfer cr;ter;a. 

1. A seminar participant will be discharged or transferred if 
addiction problems are identified. 

2. Discharge must occur: 

a. If the seminar participant arrives at the seminar under 
the influence or during the seminar is under the 
influence; 

b. If the seminar participant does not comply with the 
provider; or 

c. If the seminar participant has complied with the provider. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 

75-99-98-99. Sanct;ons. If the facility violates this chapter or 
performs any illegal act, or threatens the health and safety of the 
clients, immediate license revocation may result. 

H;story: Effective June 1, 1995. 
General Author;ty: NDCC 23-17.1, 50-06-16, 54-38 
Law Implemented: NDCC 23-17.1-05, 50-06-16 
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JULY 1995 

CHAPTER 75-82-87 

AGENCY SYNOPSIS: Proposed amendments to North Dakota Administrative 
Code chapter 75-82-87, Basic Care Facilities specifically subsection 3 
of Section 75-82-87-17, Ratesetting. 

A public hearing was conducted on September 14, 1994, in Bismarck, 
concerning proposed amendments to North Dakota Administrative Code 
Chapter 75-82-87, Provider Reimbursement - Basic Care Facilities, 
specifically subsection 3 of Section 75-82-87-17, Ratesetting. The 
proposed amendments effectively raised the limit on maximum payable 
rates from the rate set for the seventieth percentile bed to the rate 
set for the ninetieth percentile bed. 

Subsequent to the hearing, the Fifty-fourth Legislative Assembly met and 
adopted Senate Bill No. 2812, which has the following impacts on the 
proposal: 

1. Section 1 of the bill appropriates funds sufficient to increase 
the rate limit from the seventieth percentile to the eightieth 
percentile, but not to the ninetieth percentile, as proposed; and 

2. Section 16 of the bill amends North Dakota Century Code Section 
58-86-14.3 to delay changes in the ratesetting methodology to 
create "rate equalization" until after June 38, 1997. 

Based upon these circumstances, it was recommended that subsection 3 of 
Section 75-82-87-17 be amended as follows: 

3. The department shall rank all licensed beds, in facilities for 
which an audit rate is established, by the respective audit 
rate set for the bed, and determine the position in the 
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ranking below which lie seveAty eighty percent of the ranked 
beds. The reasonable rate established for each facility must 
be the lesser of the facility 1 s audit rate or the audit rate 
which has been established for the facility in which the bed 
thus determined is located. The reasonable rate sAa++ must be 
effective from July first through June thirtieth -or-the 
following year. 

75-82-87-17. Ratesetting. 

1. The department shall establish reasonable rates for facilities 
for the care and maintenance of individuals dependent in whole 
or in part upon state or county supplementation of 
supplemental security income benefits. 

2. The department shall annually determine the allowable costs 
and shall adjust those costs to reflect changes projected in 
operational and labor costs for the year, beginning on July 
first and ending on June thirtieth of the following year. The 
rate thereby established must be called the audit rate. 

3. The department shall rank all licensed beds, in facilities for 
which an audit rate is established, by the respective audit 
rate set for the bed, and determine the position in the 
ranking below which lie seveAty eighty percent of the ranked 
beds. The reasonable rate established for each facility must 
be the lesser of the facility 1 S audit rate or the audit rate 
which has been established for the facility in which the bed 
thus determined is located. The reasonable rate sAa++ must be 
effective from July first through June thirtieth -or-the 
following year. 

4. A county social service board shall determine the payable rate 
for any resident whose care is, in whole or in part, paid for 
by that· county social service board. The payable rate shall 
be an amount equal to forty-five dollars plus the least of: 

a. The reasonable rate; 

b. The rate charged by the facility to residents not 
dependent upon state or county supplementation of 
supplemental security income benefits; or 

c. A rate voluntarily agreed to by the facility. 

5. In the event a county social service board establishes a 
payable rate less than that required by subsection 4, any 
county social service board expenditures made pursuant to that 
rate will nonetheless be considered by the department in 
determining that county social service board 1 S expenditures 
for poor relief pursuant to North Dakota Century Code section 
50-01-09.2. 
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****************************************************************** 
NOTICE 

5. In the event a county social service board establishes a 
payable rate less than that required by subsection 4, any 
county social service board expenditures made pursuant to that 
rate will not be considered by the department in determining 
that county social service board•s expenditures for poor 
relief pursuant to North Dakota Century Code section 
50-01-09.2. The amendment made under this subsection becomes 
effective with respect to rates paid for services furnished on 
and after July 1, 1991. 

****************************************************************** 
6. The payable rate shall include a forty-five dollar per month 

clothing and personal needs allowance which must be reserved 
for each individual. Facilities shall ensure that this 
monthly clothing and personal needs allowance is reserved for 
its intended purpose. 

7. Partial year. 

a. For facilities changing ownership during the rate period, 
the rate established for the previous owner will be 
retained. 

b. For existing facilities adding beds, the rate for the new 
beds will be the same as for the other similarly licensed 
beds in the facility. 

c. New facilities will submit, for departmental approval, a 
proposed budget for operations for the period, at least 
three months but not more than fifteen months in duration, 
which ends on June thirtieth. The rate established based 
upon the approved budget shall be final and shall continue 
in effect until the beginning of the rate period next 
following after the end of the report period which 
coincides with the end of the budget period. 

8. Adjustments and reconsideration procedures. 

a. Rate adjustments may be made to correct errors 
subsequently determined and shall also be retroactive to 
the beginning of the facility•s rate period. 

b. An adjustment must be made for a facility which has 
terminated participation in the program and has disposed 
of its depreciable assets or which has changed ownership. 
In this case, the regulations pertaining to gains and 
losses on disposable assets will be effective. 
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c. Any requests for reconsideration of the rate must be filed 
with the department for administrative consideration 
within thirty days of the date of the rate notification. 

History: Effective July 1, 1989; amended effective April 1, 1991i 
July 1, 1995. 
General Authority: NDCC 50-06-16 
Law Implemented: NDCC 50-06-14.2 
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TITLE 81 

Tax Co•issioner 
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APRIL 1995 

CHAPTER 81-82.1-81 

81-82.1-81-81. Definitions. As used in these sections and for 
the administration of North Dakota Century Code chapter 57-55, unless 
the context otherwise requires: 

1. llQwAePll--MeaAs--the--~ePseA--he~atAg-~ega~-ttt~e-te-the-ffiSBt~e 
heMe-feP-the-~~P~ese-ef--aetePffitAtAg--whe--ffi~st--a~~~y--feP--a 
ffiBBt~e-heMe-taM-~ePffitt~--A-veAaee;-ffiBPtgageP;-eP-~essee-ts-the 
ewAeP-tf-the-M88t~e-heMe-ts-s~ajeet--te--a--eeA8t!teAa~--sa~es 
agPeeMeAt--eP-~ease-wtth-aA-e~tteA-te-~~Pehase-~~eA-eM~tPa!teA 
ef-the-agPeeMeAt-aAa-tf-the-veAaee;-ffiSPtgageP;--eP--~essee--ts 
eAttt~ea-te-~essessteA-ef-the-Meat~e-heme~ 

2~--!Heat~e--heMe-s!P~et~pe!-MeaAs-a-stP~et~Pe-as-aeftAea-tA-NePth 
9aketa--6eAt~Py--6eae--seetteA---5~-55-9l---aAa---tAe~~aes---a 
PeePeatteAa~--vehte~e-tf-tt-ts-Aet-~efffiaAeAt~y-attaehea-te-the 
~aA8-aA8-ts-~sea-as-~tYtAg-~~aPtePs-eP-as-a-~~aee-ef-a~stAess~ 

3~ 11 Length 11 means the longest exterior dimension of the area used 
as a residence or place of business, excluding the hitch, if 
any. 

2. .. Lot •• means any piece of 1 and of regu ired size intended for 
occupancy by a mobile home. 

3. ••Mobi 1 e home park •• means any contiguous tract of 1 and under 
the same ownership containing three or more lots intended for 
occupancy by mobile homes. 

4. ••Mobile home structure .. means a structure as defined in North 
Dakota Century Code section 57-55-01 and includes a 
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recreational vehicle if it is not permanently attached to the 
land and is used as living quarters or as a place of business. 

5. "Owner" means the person holding legal title to the mobile 
home for the purpose of determining who must apply for a 
mobile home tax permit. A vendee, mortgagor, or lessee is the 
owner if the mobile home is subject to a conditional sales 
agreement or lease with an option to purchase upon expiration 
of the agreement and if the vendee, mortgagor, or lessee is 
entitled to possession of the mobile home. 

History: Effective June 1, 1984; amended effective July 1, 1985; 
November 1, 1987; April 1, 1995. 
General Authority: NDCC 57-55-99 
Law Implemented: NDCC 57-55-91, 57-55-91.1, 57-55-92, 57-55-98 
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CHAPTER 81-83-81.1 

81-83-81.1-86. 
bus;ness. 

Income tax exempt;on for new and expand;ng 

1. When a taxpayer is granted an exemption from income tax 
pursuant to North Dakota Century Code chapter 48-57.1, the 
exemption must be prorated, when necessary, in the first and 
last years in order to exempt income for a period not to 
exceed sixty months. 

2. The amount of the yearly income tax exemption for new and 
expanding business is limited to income earned from the new 
business or expansion in each tax year reduced by the amount 
of federal tax assignable to the North Dakota exempt income 
which was included in federal taxable income. 

3. When the project operator is a partnership eP~ S corporation~ 
or limited liability company, the income tax exemption flows 
through to the partners aA~~ shareholders, and members. 

4. The conditions for reapplication set forth in North Dakota 
Century Code chapter 48-57.1 apply to the income tax 
exemption. A project operator must reapply for the income tax 
exemption if these conditions are met. 

5. The office of the state tax commissioner must be notified of 
any changes in ownership of a new industry which has been 
granted an income tax exemption. A change of ownership 
includes transfer of a partnership interest eP--ef~ a stock 
interest in a subchapter S corporation or a membership in a 
limited liability company. 

6. The income tax exemption may not be claimed by an individual 
taxpayer on North Dakota form 37 37-S. 

7. A taxpayer with both exempt and nonexempt activities shall 
prorate its income pursuant to the provisions of North Dakota 
Century Code chapter 57-38.1. 

a. If the taxpayer has only North Dakota activity, exempt 
income must be determined by multiplying income from all 
activities, exempt and nonexempt, by a fraction, the 
numerator of which is the sum of its exempt property, 
sales, and payroll factors and the denominator of which is 
three. 

EXAMPLE: 

Facts: Exempt Plant 
Other North Dakota 

Activity 
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Total North Dakota 
Activity 



Property 
Payroll 
Sales 

$ 5,(:)(:)(:),(:)(:)(:) 

75(:),(:)(:)(:) 
2(:),(:)(:)(:),(:)(:)(:) 

$1(:),(:)(:)(:),(:)(:)(:) 
1,(:)(:)(:),(:)(:)(:) 

35,(:)(:)(:),(:)(:)(:) 

$15,(:)(:)(:),(:)(:)(:) 
1,75(:),(:)(:)(:) 

55,{:)(:){:),(:)(:)(:) 

Apportionable income $5e,eee,eee 

Eeffi~~!tAg-NeP!h-Bake!a-eMe~!-tAeeMe 

A~~eP!teAMeA!-fae!eF-Fe~a!tAg-!e-eMe~!-ae!tvt!test 

PFe~eP!y-fae!eF-=-$-5;999;999-t---$15;999;999-=--~333333 
PayFe~~-fae!eF--=-$---759;999-t---$-1;759;999-=--~428571 
Sa~es-fae!eF----=-$29;999;999-t---$55;999;999-=--~363636 

1~12554-t-3-=-~37518 

~37518-A~~eF!teAMeA!-fae!eF-ef-eMe~!-ae!tvt!tes 
$59;999;999-A~~eP!teAas~e-tAeeme 
$18;759;999-~Me~t-tReeMe 

Federal tax liability $17,5(:)(:),(:)(:)(:) 

Determine North Dakota exempt income: 

(1) Compute apportionment factor of exempt activities. 

(2) Compute exempt income before federal tax deduction. 

Apportionable income 
Apportionment factor of exempt 

activities 
Exempt income before federal tax 

deductions 

$5(:),(:)(:)(:),(:)(:)(:) 
.37518(:) 

$18,759,(:)(:)(:) 

(3) Compute federal tax deduction assignable to exempt 
activity. 

Federal tax liability 
Apportionment factor of exempt 

activities 
Federal tax deduction assignable 

(4) Compute exempt income. 

Exempt income before federal tax 
deductions 

Federal tax deduction assignable 
Exempt income 

113(:) 

$17.5(:)(:),(:)(:)(:) 
.37518(:) 

$ 6,565,65(:) 

$18,759,(:)(:)(:) 

6,565,65(:) 
$12,193,35(:) 



EXAMPLE: 

b. EeM~HttA§---NePth---Baketa--exempt--tAeeMe--ef--ffiti~ttstate 
BHStAess-Pe~HtPes-twe-ste~s~ 

fi~--EempHte-NePth-Baketa-tAeeMe-tAe~HatA§-aeth-exempt-aAa 
AeAexeM~t-aettvtttes-tA-the-a~~ePtteAMeAt-faeteP--aAa 
tA-a~~ePtteAaa~e-tAeeMe~ 

If the taxpayer has multistate business activity, North 
Dakota income must first be determined by including all 
exempt and nonexempt activity in apportionable income and 
in the apportionment factor. North Dakota exempt income 
is then determined as in subdivision a. 

Multistate corporation 

Facts: Utilize the same facts in the aaeve prior example, and add: 

Total activity within and without North Dakota 

Property 
Payroll 
Sales 

$1ee,eee,eee 
$ s,eee,eee 
$2ee,eee,eee 

A~~ePtteAMeAt-faeteP;-tAe~HatA§-tax-exempt-aettvtty 

PPe~ePty-FaeteP-=-$-±5;999;999-t-$±99;999;999-=--~±5 
PayPe~~-Faetep--=-$--±;759;999-t-$--5;999;999-=--~35 
Sa~es-FaeteP----=-$-55;999;999-t-$299;999;999-=--~275 

~775-t-3-=-~258333 

$59;999;999 
M--~25833 

$±2;9±6;659-NePth-Baketa-tAeeMe 

Determine North Dakota exempt income: 

(1) Compute the North Dakota apportionment factor, 
including tax-exempt activity. 

f2~--A~~~y-a-seeeAa-faeteP-te-NePth-Baketa-tAeeMe-eempHiea 
tA-the-ftPst-ste~~--lhe-seeeAa-faeteP-ts-ee~Htea--tA 
the--saMe--way--as--tA--SHBatvtsteA-a;--as-a-Patte-ef 
exempt-NePth-Baketa-aettvtty-te--teta~--NePth--Baketa 
aettvtty~ 

$i2;9i6;659-NePtA-9akeia-tAE8Me 
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x-.3~Si8-A~~ePiteAMeAi-faeteP-ef-exe~t-aeitYtites 
$-4;846;969-NePt~-Qaketa-exem~t-tAeeMe 

(2) Compute the apportionment factor of the North Dakota 
exempt activities. For this example, the computation 
would be the same as that in paragraph 1 of 
subdivision a and would yield a factor of .37518e. 

(3) Compute exempt income before federal tax deduction. 

Apportionable income 
North Dakota apportionment factor 
Income apportioned to North Dakota 

before federal tax deduction 
Apportionment factor-exempt activities 
Exempt income before federal tax 
deduction 

$5e,eee.eee 
.258333 

$12,916,65e 

.37518e 
$ 4,846,G69 

(4) Compute federal tax deduction assignable to exempt 
activity. 

Federal tax liability 
North Dakota apportionment factor 
Federal tax deduction 
Apportionment factor-exempt activities 
Federal tax deduction assignable to 

exempt activities 

(5) Compute exempt income. 

Exempt income before federal tax 
deduction 

Federal tax deduction assignable to 
exempt activities 

Exempt income 

$17,5ee.eee 
.258333 

$ 4,52G,827 
.37518e 

$ 1,696,124 

$ 4,846,G69 

$ 1,696,124 

$ 3,149,945 

c. When a partial exemption on a project or plant has been 
granted, the percentage of the project•s nonexempt 
property, payroll, and sales would be added to the other 
North Dakota taxable activity•s factors. For instance, a 
twenty percent exemption would mean eighty percent of the 
project•s property, payroll, and sales would be added to 
the other North Dakota factors creating a taxable 
activity. 

d. When a company has only one operating facility which has 
been granted a partial exemption, North Dakota taxable 
income shall be computed based on total income of the 
operation, and a percentage of the income which is equal 
to the percentage of the exemption shall be deducted from 
the total. 
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History: Effective March 1, 199e; amended effective June 1, 1992; 
August 1, 1994; April 1, 1995. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 4e-57.1 
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CHAPTER 81-83-85.1 

81-83-85.1-83. DISC and FSC subject to North Dakota income tax. 
A DISC (domestic international sales corporation) is treated as an 
ordinary corporation and subject to state income tax. If the domestic 
international sales corporation has no activity within this state, but 
the parent corporation is required to file a tax return with this state, 
the deemed and actual distributions made by the domestic international 
sales corporation must be included in business income of the parent and 
subject to state tax. 

The tax commissioner may require a combined report whereby income 
of the domestic international sales corporation is included in the 
parent's income for state tax purposes and deemed distributions and 
intercompany items are eliminated. 

If both the parent corporation and the domestic international 
sales corporation are nonapportioning North Dakota corporations, the 
domestic international sales corporation must be required to file a 
return and compute income subject to state tax based on its total 
income, and the parent corporation will be allowed a deduction for the 
deemed distribution to the extent of the domestic international sales 
corporation's business activity taxed in this state. If the domestic 
international sales corporation is taxed on its total income, then the 
parent corporation may deduct one hundred percent of the deemed 
distribution. 

A FSC (foreign sales corporation) must be treated the same as a 
domestic international sales corporation for state tax purposes. 
Distributions made by the foreign sales corporation to the parent 
corporation must be included in the parent's income for state tax 
purposes. The tax commissioner may also require a combined report by 
the parent corporation to include the total income of the foreign sales 
corporation, with deemed distributions and intercompany items 
eliminated. 

History: Effective July 1, 1985; amended effective April 1. 1995. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38-81, 57-38-81.3 
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CHAPTER 81-93-95.2 

81-93-95.2-91. Definitions. As used in these sections and for 
the administration of North Dakota Century Code chapter 57-38.4, unless 
the context otherwise requires: 

1. 11 Assets 11 means both tangible and intangible property valued at 
original cost less depreciation, amortization, or depletion as 
reflected on the corporation•s balance sheet prepared 
according to generally accepted accounting principles. 

2. 11 Average of property and payro11•• means average of property 
and payroll as defined pursuant to chapter 81-03-09 and North 
Dakota Century Code chapters 57-38.1 and 57-59. 

3. ..Commissioner .. means the tax commissioner of the state of 
North Dakota. 

4. 11 80/20 corporation .. means a corporation that: 

a. Is incorporated in the United States. 

b. Is eligible to be included in a federal consolidated 
return as defined in subsection 5 of North Dakota Century 
Code section 57-38.4-01. 

c. Has eighty percent or more of the average of its property 
and payroll assigned to locations in foreign countries. 

5. 11 Foreign corporation .. means a corporation incorporated outside 
the United States. 

6. 11 Foreign country .. means a country other than the United States 
or a possession of the United States. 

7. 11 Income from an 80/20 corporation .. means net book income for 
financial statement purposes. However, a corporation•s net 
book income cannot be offset by a net book loss from another 
80/20 corporation. In addition, when calculating net book 
income, an expense cannot be taken for federal income taxes 
that are eliminated through the application of foreign tax 
credits. 

8. nd8tAt-e~eetteAH-meaAS-t~at-t~e-watepls-edge-e~eett8A-f8FM-was 
exee~ted-eA-8e~a~f--ef--ffi8Pe--t~aA--eAe--tax~ayeP~---PPevtded; 
~eweveP;-t~at-t~e-tax~ayeP-exee~ttAg-t~e-e~eetteA-fePm-ffitist-ee 
a~t~ePhed-te-etAd-t~e-et~eP-tax~ayePs~ 11 Net book income for 
financial statement purposes .. as used herein means the results 
of operations as determined using the accrual method of 
accounting and generally accepted accounting principals as 
adopted by the American institute of certified public 
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accountants. If a corporation has more than one financial 
statement, it must use the first statement in the following 
priority: 

a. Financial statements required to be filed with the 
securities and exchange commission. 

b. Financial statements audited by an independent certified 
public accountant. 

c. Income statements prepared for a nontax purpose required 
to be provided to the federal government, state 
government, or a political subdivision of state 
government. 

d. Income statements prepared for credit purposes, for 
reporting to stockholders or other owners, or for any 
other nontax purpose. An unaudited report that is 
accompanied by an independent auditor•s review report has 
priority over another unaudited statement. 

9. 11 New corporation.. means a corporation that either has not 
filed or was not required to file an income tax return after 
the 1979 tax year. 

10. .. Property, payro 11 , and sa 1 e s 11 means property, payro 11 , and 
sales as defined in chapter 81-03-09 and North Dakota Century 
Code chapters 57-38.1 and 57-59. 

11. 11 State 11 means each of the fifty states and the District of 
Columbia. 

12. 11 Taxpayer 11 means a corporation that is required to file an 
income tax return in North Dakota. 

13. 11 Transaction 11 means an event that causes a change in a 
corporation•s assets, liabilities, or owner•s equity. 

14. 11 United States .. means the fifty states and the District of 
Columbia. 

History: Effective July 1, 1989; amended effective March 1, 1990i 
April 1. 1995. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.4 

81-83-85.2-82. Water•s edge election. 

1. A taxpayer may elect to use the water•s edge method for any 
taxable year beginning on or after January 1, 1989. 
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2. Eaeh--iax~ayeP--tA--the-~AtiaPy-gPe~~-sha~~-iake-the-fe~~ewtA§ 
ste~s-wheA-e~eettAg-te-~se-the-watep!s-eage-metheat 

a~--Exee~te--the--watep!s--eage--e~eetteA-feFM-~Pevtaea-ey-the 
E8~tSSt8AePt-aAS 

B~--Ft~e--iAe--watep!s--e8ge--e~eetteA--fepffi-Wt!R-t!S-8Pt§tAa~ 
NePth-Baketa-tAeeme-tax-Pet~PA-feP-the-ftPst-yeaP-te-whteh 
the-e~eetteA-a~~~tes. 

PPevt8e8;-heweveP;-that-a-jetA!-e~eetteA-ffiay-8e-ffia8e-eA-8eha~f 
ef-ffiePe-thaA-eAe-tax~ayeP~ 

A water•s edge election is made when each taxpayer in the 
unitary group checks the water•s edge box on its original 
North Dakota income tax return for the first year to which the 
election applies. 

3. Eaeh-tax~ayeP-tA-the-watep!s-eage-gPe~~-sha~~-ffiake-aA-e~eetteA 
~~Ps~aAt-te-s~eseetteA-2-eefePe-aAy-tax~ayeP-tA-the-gPe~~--ffiay 
~se-the-watep!s-eage-methea~ If a water•s edge taxpayer files 
a consolidated water•s edge return. the election made on that 
return shall apply to all members of the water•s edge group 
included in that return. 

4. An affiliated corporation is considered to have consented to a 
water•s edge election if the corporation becomes a member of 
the group after the group elects to use the water•s edge 
method. 

History: Effective July 1, 1989; amended effective August 1, 1994i 
April 1. 1995. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38.4-02 

81-03-05.2-06.1. Recission of a water•s edge election. 

1. The water•s edge election of a corporation that has had more 
than fifty percent of its voting stock acquired by a 
nonaffiliated corporation is rescinded. 

2. The water•s edge election of a corporation formed due to a 
reorganization or spinoff from an existing taxpayer is 
rescinded if. after such reorganization or spinoff, it is no 
longer an affiliated member of the water•s edge group. 

3. The water•s edge election of a corporation that is completely 
liquidated is rescinded. The election does not carry over to 
a corporation receiving the liquidated assets. This provision 
does not affect the water•s edge election made by any 
corporation that receives liquidated assets. 

1137 



History: Effective April 1, 1995. 
General Authority: NDCC 57-38-56 
Law Implemented: NDCC 57-38, 57-38.1, 57-38.4 
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CHAPTER 81-83-89 

81-93-99-39. Special rules - Publishing. The following special 
rules are established with respect to the apportionment of income 
derived from the publishing, sale, licensing, or other distribution of 
books, newspapers, magazines, periodicals, trade journals, or other 
printed material. 

1. In general. Except as specifically modified by this rule, 
when a person in the business of publishing, selling, 
licensing, or distributing newspapers, magazines, periodicals, 
trade journals, or other printed material has income from 
sources both within and without this state, the amount of 
business income from sources within this state from such 
business activity must be determined under North Dakota 
Century Code chapter 57-38.1 and the rules adopted under that 
chapter. 

2. Definitions. The following definitions are applicable to the 
terms contained in this rule, unless the context clearly 
requires otherwise. 

a. neuter-jurisdictional propertt• means certain types of 
tangible personal property, such as orbiting satellites, 
undersea transmission cables, and the like, that are owned 
or rented by the taxpayer and used in the business of 
publishing, licensing, selling, or otherwise distributing 
printed material, but which are not physically located in 
any particular state. 

b. 11 Print or printed materia P inc 1 udes the phys i ca 1 
embodiment or printed version of any thought or expression 
including a play, story, article, column, or other 
literary, commercial, educational, artistic, or other 
written or printed work. The determination of whether an 
item is or consists of print or printed material must be 
made without regard to its content. Printed material may 
take the form of a book, newspaper, magazine, periodical, 
trade journal, or any other form of printed matter and may 
be contained on any medium or property. 

c. ..Purchaser.. and 11 Subscriber•• mean the individual, 
residence, business. or other outlet that is the ultimate 
or final recipient of the print or printed material. 
Neither of such terms means or includes a wholesaler or 
other distributor of print or printed material. 

d. 11 Terrestrial facility .. includes any telephone line, cable, 
fiber optic, microwave, earth station, satellite dish, 
antennae, or other relay system or device that is used to 
receive, transmit, relay, or carry any data, voice, image, 
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or other information that is transmitted from or by any 
outer-jurisdictional property to the ultimate recipient 
thereof. 

3. Apportionment of business income. 

a. The property factor. 

(1) Property factor denominator. All real and tangible 
personal property, including outer-jurisdictional 
property, whether owned or rented, which is used in 
the business must be included in the denominator of 
the property factor. 

(2} Property factor numerator. All real and tangible 
personal property owned or rented by the taxpayer and 
used in this state during the tax period must be 
included in the numerator of the property factor. 

(a) Outer-jurisdictional property owned or rented by 
the taxpayer and used in this state during the 
tax period must be included in the numerator of 
the property factor in the ratio that the value 
of such property which is attributable to its 
use by the taxpayer in business activities in 
this state bears to the total value of such 
property which is attributable to its use in the 
taxpayer's business activities everywhere. 

The value of outer-jurisdictional property to be 
attributed to the numerator of the property 
factor of this state must be determined by the 
ratio that the number of uplinks and downlinks. 
sometimes referred to as "half-circuits", that 
were used during the tax period to transmit from 
this state and to receive in this state any 
data. voice. image. or other information bears 
to the total number of uplinks and downlinks or 
half-circuits that the taxpayer used for 
transmissions everywhere. 

Should information regarding such uplink and 
downlink or half-circuit usage not be available 
or should such measurement of activity not be 
applicable to the type of outer-jurisdictional 
property used by the taxpayer, the value of such 
property to be attributed to the numerator of 
the property factor of this state must be 
determined b the ratio that the amount of time 
in terms of hours and minutes of use or such 

other measurement of use of outer-jurisdictional 
property that was used during the tax period to 
transmit from this state and to receive in this 
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state any data, voice, image, or other 
information bears to the total amount of time or 
other measurement of use that was used for 
transmissions everywhere. 

(b) Outer-jurisdictional property must be considered 
to have been used by the taxpayer in its 
business activities within this state when such 
property, wherever located, has been employed by 
the taxpayer in any manner in the publishing, 
sale, licensing, or other distribution of books, 
newspapers, magazines, or other printed material 
and any data, voice, image, or other information 
is transmitted to or from this state either 
through an earth station or terrestrial facility 
located in this state. 

Example: One example of the use of 
outer-jurisdictional property is where the 
taxpayer either owns its own communications 
satellite or leases the use of uplinks, 
downlinks, or circuits or time on a 
communications satellite for the purpose of 
sending messages to its newspaper printing 
facilities or employees in a state. The state 
or states in which any printing facility that 
receives the satellite communications is located 
and the state from which the communications were 
sent would, under this rule, apportion the cost 
of the owned or rented satellite to their 
respective property factors based upon the ratio 
of the instate use of said satellite to its 
total usage everywhere. 

Assume that ABC Newspaper Co. owns a total of 
four hundred million dollars of property 
everywhere and that, in addition, it owns and 
operates a communication satellite for the 
purpose of sending news articles to its printing 
plant in this state, as well as for 
communicating with its printing plants and 
facilities or news bureaus, employees, and 
agents located in other states and throughout 
the world. Also assume that the total value of 
its real and tangible personal property that was 
permanently located in this state for the entire 
income year was valued at three million dollars. 
Assume also that the total original cost of the 
satellite is one hundred million dollars for the 
tax period and that of the ten thousand uplinks 
and downlinks of satellite transmissions used by 
the taxpayer during the tax period, two hundred 
or two percent are attributable to its satellite 
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communications received in and sent from this 
state. Assume further that the company's mobile 
property that was used partially within this 
state, consisting of forty delivery trucks, were 
determined to have an original cost of four 
million dollars and such mobile property was 
used in this state for ninety-five days. 

The total value of property to be attributed to this state would 
be determined as follows: 

Value of property permanently in state 

Value of mobile pro;ert;: 95/365 
or (.2682) X $4_888_888: 

Value of leased satellite property 
used instate (.82) x $188,888,888: 

Total value of property attributable 
to state: 

$3,888,888 

$1,848,888 

$2,888,888 

$6,848,888 

.81289 

b. The payroll factor. The payroll factor must be determined 
in accordance with North Dakota Century Code chapter 
57-38.1 and the rules adopted under that chapter. 

c. The sales factor. 

(1) Sales factor denominator. The denominator of the 
sales factor must include the total gross receipts 
derived by the taxpayer from transactions and 
activity in the regular course of its trade or 
business, except receipts that may be excluded under 
North Dakota Century Code sections 57-38.1-15, 
57-38.1-16, 57-38.1-17, and 57-38.1-18 and the rules 
adopted under those sections. 

(2) Sales factor numerator. The numerator of the sales 
factor must include all gross receipts of the 
taxpayer from sources within this state, including 
the following: 

(a) Gross receipts derived from the sale of tangible 
personal property, including printed materials, 
delivered or shipped to a purchaser or a 
subscriber in this state. 

(b) Except as provided in subparagraph c, gross 
receipts derived from advertising and the sale, 
rental, or other use of the taxpayer's customer 
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lists or any portion thereof must be attributed 
to this state as determined by the taxpayer's 
"circulation factor" during the tax period. The 
circulation factor must be determined for each 
individual publication by the taxpayer of 
printed material containing advertising and must 
be equal to the ratio that the taxpayer's 
instate circulation to purchasers and 
subscribers of its printed material bears to its 
total circulation to purchasers and subscribers 
everywhere. 

The circulation factor for an individual 
publication must be determined by reference to 
the rating statistics as reflected in such 
sources as audit bureau of circulations or other 
comparable sources. provided that the source 
selected is consistently used from year to year 
for such purpose. If none of the foregoing 
sources are available, or, if available, none is 
in form or content sufficient for such purposes, 
then the circulation factor must be determined 
from the taxpayer's books and records. 

(c) When specific items of advertisements can be 
shown, upon clear and convincing evidence, to 
have been distributed solely to a limited 
regional or local geographic area in which this 
state is located, the taxpayer may petition, or 
the tax commissioner may require. that a portion 
of such receipts be attributed to the sales 
factor numerator of this state on the basis of a 
regional or local geographic area circulation 
factor and not upon the basis of the circulation 
factor provided by subparagraph b. Such 
attribution must be based upon the ratio that 
the taxpayer's circulation to purchasers and 
subscribers located in this state of the printed 
material containing such specific items of 
advertising bears to its total circulation of 
such printed material to purchasers and 
subscribers located within such regional or 
local geographic area. This alternative 
attribution method is permitted only upon the 
condition that such receipts are not double 
counted or otherwise included in the numerator 
of any other state. 

(d) If the purchaser or subscriber is the United 
States government or the taxpayer is not taxable 
in a state, the gross receipts from all sources, 
including the receipts from the sale of printed 
material, from advertising, and from the sale, 
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rental. or other use of the taxpayer•s 
customer•s lists, or any portion thereof that 
would have been attributed by the circulation 
factor to the numerator of the sales factor for 
such state. must be included in the numerator of 
the sales factor of this state if the printed 
material or other property is shipped from an 
office, store, warehouse, factory, or other 
place of storage or business in this state. 

History: Effective April 1. 1995. 
General Authority: NDCC 57-38-56 
law Implemented: NDCC 57-38, 57-38.1, 57-59 
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CHAPTER 81-94.1-91 

81-94.1-91-23. Manufacturers aAa--Peeye~ePs. Manufacturing or 
agricultural processing is a process which produces a new article with a 
different formt uset and name. An agricultural commodity processing 
facility is a manufacturing plant that processes agricultural 
commodities into new products. A facility that only storest cleanst 
dryst or transports agricultural commodities is not an agricultural 
commodity processing facility. The modification of articles of 
tangible personal property is not manufacturing or processing. For 
examplet the creation of steel ducts or I-beams is manufacturing whereas 
the modification of steel ducts or I-beams to meet the specifications of 
a particular real property construction contract is not manufacturing or 
processing. To be considered manufacturing or processingt the raw 
materials must be materially altered. 

By way of illustration and not of limitationt the following are 
manufacturers or agricultural processors: foodt beverage, confectionary 
plants; grain mills; bakeries; textile mills; apparel makers; wood and 
lumber plants; furniture and fixture makers; paper product makers; 
printers and publishers (includes newspapers); chemical producers; 
leather good plants; stone, clay, glass, concrete product makers; cement 
and asphalt plants; metal ware makers; auto/aircraft makers; dairy 
processors (not producers); photo finishers (not photographers); and 
dental, medical, ophthalmolic labs. 

By way of illustration and not of limitation, the following are 
not manufacturers or agricultural processors: farmers or ranchers, 
construction contractors, refining companies, artists, utilities, 
nurseries, restaurants, pharmacists, drycleaners, photographers, 
advertisement agencies, secretarial services, computer programmers, auto 
body shops, repair shops, radio and television stations, architects, 
jewelers, grain elevators, and tire retreaders or recappers. 

Manufacturing machinery and equipment are exempt from sales and 
use taxes if the machinery or equipment: 

1. Is used directly in the process of manufacturing tangible 
personal property for wholesale, retail, or lease; 

2. Is used in a new manufacturing plant or in a physical or 
economic expansion of an existing plant; and 

3. Is used directly in the manufacturing process more than fifty 
percent of the time the machinery or equipment is used by the 
manufacturer. 

The manufacturing process begins at the point where the raw 
materials are first received at the plantsite and includes all direct 
processes prior to transporting the finished product from the plantsite. 
In addition, machinery and equipment used by a manufacturer to conduct 
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research, development, and design activities qualify for the sales and 
use tax exemption. Examples of research, development, and design 
equipment include computer software and hardware used to draw, design, 
or plan products and machinery and equipment used to build or test 
prototype models. 

Machinery and equipment used directly in the manufacturing process 
includes molds and dies that determine the physical characteristics of 
the finished product or its packaging material, aAa computers and 
related ~eP~~hePat equipment that directly control or measure the 
manufacturing process, and testing equipment used to measure or test 
product quality. 

Machinery and equipment used directly in the manufacturing process 
also includes temperature or humidity control equipment necessary to 
maintain certain tevets-ef temperature or humidity levels in a limited 
area of the processing or manufacturing facility where either 
temperature or humidity must be closely regulated for the proper 
function or production process to occur. FeP-exa~te;-~A--eePta~A--feea 
~Peeess~Ag--~taAts;-Ma~AteAaAee-ef-h~gh-tevets-ef-h~M~a~!y-aPe-AeeessaPy 
S~P~Ag-~aPt-ef-the-~Peeess~--tRePefePe;-e~~~~MeAi-eP-MaER~AePy--~sea--te 
ePeate--eP-ma~Ata~A-AeeessaPy-h~M~a~ty-tevets-~s-exe~t-as-maA~faet~P~A§ 
eP-~Peeess~Ag-e~~~~MeAt~ 

Equipment or machinery used for pollution control, general heating 
or cooling of the facility or a~P-eeAa~t~eA~Ag-eP-a~P-exehaAge-e~~~~MeAi 
used to otherwise control the working environment does not qualify for 
the tax exemption. fteMs Also. items which are consumed or destroyed in 
the manufacturing process but which do not become a part of the finished 
product eaAAet--ee--eeAs~aePea are not machinery and equipment and 
eeAse~~eA!ty are subject to the-geAePat sales and use tax. Machinery 
and equipment not used directly in the manufacturing process or in 
agricultural processing include repair parts; and equipment used for 
siePa§e;-8et~vePy--te--aA8--fPeM--ihe--~taAi; repairing, cleaning. or 
maintaining facilities, PeseaPeh--aAa--aevete~MeAi;--eP--eAv~PeAMeA!at 
eeA!Pet-e~~~~MeAi-Pe~~~Pea-te-ma~Ata~A-eePta~A-tevets-ef-a~P-~~at~!y--~A 
a---MaA~fae!~P~Ag---eP---agP~e~t!~Pat--~Peeess~Ag--~taAi machinery, or 
equipment; handtools; backup or standby power supplies; computer 
hardware and software used to maintain inventory, production, or 
scheduling records; waste disposal or treatment facilities; and safety 
and security equipment such as fire sprinkler systems and burglar 
alarms. Purchase of these items by a manufacturer is taxable, and 
suppliers shall charge sales or use tax on these eeAs~maete items. If 
the items are purchased from an out-of-state supplier or if a North 
Dakota supplier fails to charge the tax, the North Dakota manufacturer 
shall report the sales or use tax directly to the North Dakota tax 
commissioner. 

!Reeyet~Ag!--MeaAs--eetteet~Ag--eP--PeeeveP~Ag--wasie-mateP~at-aAa 
~Peeess~Ag-~!-se-~t-eeeeMes-a-Paw-mateP~at-eP-aAetheP-~Pea~et-feP--sate~ 

Haeh~AePy--aAa--e~~~~MeAt--~sea--a~Peetty-~A-Peeyet~Ag-ef-taAg~ete 
~ePS9Aat-~Pe~ePiy-~AEt~8es-~~tveP~!ePS;-SRPeaaePS;-BatePS;--§PaA~taiePS; 
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se~aPaiePs--aAa--eeAveyePs~---t~e--Mae~tAePy--aAa-e~~t~MeAt-M~st-ee-~sea 
se~e~y-aAa-eMe~~stve~y-tA-affeettA§-MaiePta~-as-a-~aPi-ef-i~e--peeye~tA§ 
~Peeess~ 

HeieP--ve~te~es--~sea--te--ee~~eei--MatePta~-ie-ee-Peeye~ea-ae-Aei 
~~a~tfy-feP-i~e-eMeM~iteA-AeP--aees--iPaAs~ePiaiteA--e~~t~MeAi--s~eh--as 
fePk~tfi--iP~eks--~sea--te--~eaa--eP-~A~eaa-MaiePta~-etiheP-eefepe-ti-ts 
Peeye~ea-eP-afieP-ihe-Peeye~tA§-~Peeess~ 

t!eMs--eeAs~Mea-eP-aestPeyea-tA-the-Peeye~tA§-~Peeess-e~t-whteh-ae 
Aei-eeeeMe-a-~aPt-ef-t~e-ftAtshea-~Pea~ei-aPe-Aei--eeAstaePea--Peeye~tA§ 
MaeRtAePy--eP--e~~t~MeAt-aAa-aPe-s~e~eei-te-sa~es-taM-wheA-~~Pehasea-fep 
~se-ey-i~e-Peeye~eP~ 

Requests feP--a~~Peva~ by the manufacturer to e~y-geeas purchase 
machinery and equipment without paying tax or for refunds of tax paid on 
geeas machinery or equipment which qualify for exemption must be made in 
writing to the tax commissioner. Only the manufacturer may apply for a 
refund of the sales or use tax paid on exempt machinery or equipment. A 
request for refund must include documentation showing the amount of tax 
paid by the manufacturer or the contractor. The tax commissioner 
reserves the right to make an onsite inspection prior to granting 
permission to purchase qualifying geeas machinery and equipment without 
paying tax or prior to PeeetvtA§ approving a refund. the---taM 
eeMMtssteAeP!s-a~~Peva~-te-~~Pe~ase-geeas-wtihe~i-~aytA§-taM-eP-ie-gPaAi 
a-Pef~Aa-ts-etAatA§-~A~ess-a-f~PtheP-Pevtew--eP--aaattteAa~--tAfeFMatteA 
tAateates--t~at--t~e--aeetsteA--was--Maae--~~eA-MtSPe~PeseAiaiteA-ey-t~e 
a~~~teaAt~ An onsite inspection by the tax commissioner does not 
preclude an audit of the taxpayer's books and records. 

The tax commissioner shall respond in writing to each exemption 
request stating whether or not the machinery or equipment qualifies for 
the exemption. The manufacturer may provide the approval letter to its 
equipment and machinery suppliers to avoid paying sales or use taxes on 
approved equipment. If a manufacturer purchases equipment before 
requesting a sales tax exemption, it shall pay all applicable sales and 
use taxes at the time of purchase but may apply to the tax commissioner 
for a refund of the taxes paid. 

Tangible personal property consumed during the construction of an 
agricultural commodity processing facility or incorporated into the 
structure of an agricultural processing facility is exempt from sales 
and use tax. However, the contractor consuming or installing the 
materials shall pay the applicable sales or use taxes and the 
manufacturer shall apply in writing for a refund of the taxes paid by 
the contractor. 

To receive a refund of taxes paid, the agricultural commodity 
processor must provide documentation showing that the contractor paid 
North Dakota sales or use taxes on the tangible personal property 
consumed during construction, or on the tangible personal property 
installed into the processing facility. The tax commissioner may 
request an onsite inspection of the processing facility before approving 
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the refund of taxes paid by a contractor. The agricultural commodity 
processor may request that the refund amount be taken as a credit 
adjustment on its next sales and use tax return; however, the tax 
exemption must be approved in writing by the tax commissioner before the 
tax credit may be applied on a sales and use tax return. A letter from 
the tax commissioner stating the amount of the approved credit must be 
attached to the sales and use tax return on which the credit was 
applied. 

History: Effective June 1, 1984; amended effective 
November 1, 1991; August 1, 1994; April 1, 1995. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-01, 57-39.2-02.1, 
57-39.2-04.3, 57-39~2-97 57-39.2-25, 57-40.2-02.1, 
57-40.2-13 

March 1, 1990; 

57-39.2-04, 
57-40.2-04~ 

57-39.2-04.3, 
57-40.2-13 

57-39.2-25, 57-40.2-02.1, 57-40.2-04~ 

81-94.1-91-23.1. Recyclers. Recycling means collecting or 
recovering solid waste material and processing it so it becomes a raw 
material or another product for sale. The recycling process begins at 
the point where the raw materials are first received at the recycling 
facility and includes all direct processes prior to transporting the 
product from the facility. To qualify as recycling, the solid waste 
must be processed. Collecting or transporting waste materials without 
processing them is not recycling. 

Recycling machinery and equipment are exempt from sales and use 
taxes if the machinery or equipment: 

1. Is used solely in the process of recycling solid waste that 
will become a raw material for manufacturing or that will 
become a product for sale at retail or wholesale; and 

2. Is used in a new recycling facility or in a physical or 
economic expansion of an existing facility. 

Machinery and equipment used directly in recycling of tangible 
personal property includes pulverizers, shredders, balers, granulators, 
separators, and conveyors. Motor vehicles used to collect material to 
be recycled do not qualify for the exemption. Items consumed or 
destroyed in the recycling process, but which do not become a part of 
the finished product are not considered recycling machinery or equipment 
and are subject to sales tax when purchased for use by the recycler. 

Requests for approval to buy recycling machinery or equipment 
without paying tax or for refunds of tax paid on machinery or equipment 
that qualifies for the exemption must be made in writing to the tax 
commissioner. The tax commissioner reserves the right to make an onsite 
inspection prior to granting permission to purchase qualifying machinery 
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or equipment without paying tax or prior to approving a refund. An 
onsite inspection by the tax commissioner does not preclude an audit of 
the taxpayer•s books and records. 

The tax commissioner shall respond to each exemption request in 
writing stating whether or not the machinery or equipment qualifies as 
exempt recycling machinery or equipment. The recycler may provide the 
approval letter to equipment and machinery suppliers to avoid paying 
sales or use tax on approved equipment. 

If a recycler purchases equipment before requesting a sales tax 
exemption. it must pay all applicable sales and use taxes at the time of 
purchase; however, the recycler may apply to the tax commissioner for a 
refund of taxes paid on qualifying equipment. When a recycler applies 
for a sales or use tax refund on qualifying machinery and equipment, the 
exemption application must include documentation showing the amount of 
tax paid. 

H;story: Effective April 1, 1995. 
General Author;ty: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-e1, 57-39.2-e2.1, 57-39.2-e4, 
57-39.2-e4.3, 57-39.2-25, 57-4e.2-e2.1. 57-4e.2-e4, S7-4e.2-13 
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CHAPTER 81-84.1-84 

81-84.1-84-41. Telephone companies. A-te~e~heAe-eem~aAy-~Pevtaes 
ee~~AteatteA-sePvtee-te-Pe!at~-e~stemePs-eP-~sePs-aAa-sha~~--~ay--sa~es 
eP--~se--tax--eA--~~Pehases--ef--s~~~~tes-aAa-eq~t~meAt-feP-ftAa~-~se-eP 
eeAs~~tteA~--lhe-eem~aAy-sha~~-a~se-ee~~eet-aAa-Pemtt-sa~es-tax-eA--the 
§Pess--Peeet~ts--aePtvea--fPem--the-sa~e-ef-ee~~AteatteA-sePvtee-exee~t 
these--Peeet~ts---eePtvee---fPem---tAiePstate---ee~~AteatteA---sePvtee~ 
IA!ePstate--ee~~AteatteA--tAe~~aes--sePvtee--ePt§tAaitA§-eP-iePmtAaitA§ 
e~tstae-ef-NePth-9aketa~ 

EAe--~seP--feeePa~-aeeess-ehapges-aPe-s~ejeet-te-sa~es-tax-as-~aPt 
ef-the-easte-ee~~AteatteA-s~esePt~tteA-sePvtee~ 

Sa~es--eAaPges-eetweeA-!e~e~AeAe-ee~aAtes;-s~eh-as-these-ee~A~Y 
PefePPee-te-as-swtieAtA§-eAaPges-eP-aeeess-ehaPges;-aPe-sa~es-feP-Pesa~e 
aAa-aPe-Aet-s~ejeet-te-sa~es-tax~ 

6AaPges--feP--te~e~heAe--ea~~s-eP-te~egPams-8egtAAtA§-wt!AtA-NePiA 
Saketa-aAe-ee~~etee-e~tstee-the-state-eP-Be§tAAtAg-e~tstae-NeP!A-9aketa 
aAa--ee~~etea--wtiAtA-iAts-state-aPe-Aet-s~ejeet-te-sa~es-eP-~se-tax-tf 
s~eA-eAaPges-aPe-e~eaP~y-tAeteatee-eA-a-statemeAi-gtveA-te-the-e~stemeP~ 
FeaePa~-exetse-taxes-se~aPate~y-statea-may-ee-exe~~eea~ 

le~egPams-s~ejeet-te-sa~es-tax-eAaPgea-te-the-aeee~At-ef-te~e~heAe 
s~8sePtBePs-aAa-8t~~ea-8y-the-te~e~AeAe-eem~aAy-m~st-a~~eaP-eA-the--te~~ 
et+~-wtth-the-sa~es-tax-aaaea~ 

A--te~e~heAe-system-tAe~~aes-sevePa~-ee~eAeAts~--lhese-ee~eAeA!s 
tAe~~ee-wtPtA§;-eae~es;-~~~§-tAs;-jaeks;-tAsta~~atteA--~aeeP;--te~e~heAe 
tAstP~meAts;-aAa-swttehaeaPa-mea~~es~ 

A--te~e~heAe-system-tAet~aes-eeth-matePtat-aAa-eq~t~meAt-whteh-aPe 
tAsta~~ea-tAie-Pea~-~Pe~ePty-aAa-matePta~--aAa--e~~t~meAt--whteA--PematA 
iaA§tB~e-~ePS8Aat-~Pe~ePty~ 

lAe-Peiat~eP-ef-a-te~e~AeAe-system-ts-~s~a~~y-a~se-Pes~eAste~e-feP 
the-tAsia~~atteA-ef-a~~-matePta~-aAa-e~~t~meAi-AeeessaPy-feP-iAe--system 
te-f~AetteA~--lhe-wtPtA§;-eae~es;-~~~§-tAs;-aAa-jaeks-aPe-tAsta~~ea-tAie 
Pea~-~Pe~ePty~--AA-tAs!a~~eP-ef-these-t!ems-ts-PegaPaea-as-a--eeAiPae!eP 
whe-ts-s~ejeet-te-sa~es-eP-~se-tax-eA-ihe-eest-ef-the-tAsta~~ea-matePta~ 
aAa-e~~t~meAt~ 

A--te~e~AeAe--tAs!P~meAt--eP--a--swtieheeaPe-mee~~e-ts-Pe§aPeea-as 
taA§te~e-~ePseAa~-~Pe~ePty-aAa-the-gPess-Peeet~ts-fPem-the-sa~e-ef-these 
t!ems-aPe-s~ejeet-te-sa~es-tax~ 

StAee---the--eem~~etee--system--wt~~--tAe~~ee--eeth--matePta~--aAe 
e~~t~meAt-whteh-aPe--tAsta+~ea--tAte--Pea+--~Pe~ePty--aAa--matePta+--aAa 
e~~t~meAt---whteA--PematA--iaA§te+e--~ePseAa+--~Pe~ePiy;--a++--ma!ePtat; 
e~~t~meAt;-aAa-tAsta++atteA-eAaPges-m~st-ee--se~aPate+y--statea--eA--the 
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ht~~tAg~--t~e-~ePiteA-ef-i~e-ht~~tAg-Pe~PeseAitA§-ffiBiePta~-aAa-e~~t~ffieAi 
w~te~-PeMatA-iaAgta~e-~ePseAa~-~Pe~ePiy-ts-s~ajeei-ie-sa~es-iax-aAa--i~e 
~ePiteA--ef--i~e--at~~tAg--Pe~PeseAitAg-i~e-tAsia~~aiteA-ef-MaiePta~-aAa 
e~~t~ffieAi-tAie-Pea~-esiaie-ts-s~ajeei-ie-sa~es-eP-~se-iax-aasea--eA--i~e 
eesi--ef--i~e--ffiaiePta~--aAa--e~~t~ffieAi--ie--i~e--tAsia~~eP;-wti~-Ae-iax 
a~~eaPtA§-eA-i~e-at~~tA§~ 

lf--a--~~~--S~ffi--aMe~Ai-ts-at~~ea-ie-i~e-~~Pe~aseP-ef-a-ie~e~~eAe 
sysieffi;-i~e-ieia~-gPess-Peeet~is;-tAe~~atAg-~aheP-eRaPges;--aPe--s~ajeei 
ie-sa~es-tax~ Repealed effective April 1. 1995. 

History: Effeeitve--~~Ae-l;--1984t--affieAaea--effeeitve-9eieheP-1;-1986t 
HaPe~-l;-1999~ 
General Authority: N966-57-39~2-19 
Law Implemented: N966-57-39~2-91;-57-39~2-92~1;-57-39~2-94;-57-39~2-11; 
57-39~2-19;-57-39~2-29 

81-94.1-94-41.1. Communication service. The gross receipts from 
the sale of all communication services provided in the state are subject 
to sales tax provided the communication service originates and 
terminates within the state•s borders, regardless of where the billing 
for the service is made. 

11 Communication service 11 is the transmission of any interactive 
electromagnetic communication. including voice, image. data. and any 
other information, by means of wire, cable, fiber optic, microwave, 
radio wave. any combination of such media, or any other method now in 
existence or that may be devised. 

Taxable communication services include the following: 

1. Basic telephone service; 

2. Toll telephone service; 

3. Teletypewriter or computer exchange service; 

4. Cellular mobile communication service; 

5. Mobile radio service; and 

6. Two-way paging service. 

Auxiliary or enhanced services are taxable and include charges for 
connection or reconnection of communication services, charges connected 
with the transmission of any message or image, charges for storage of 
data connected with communication services, call waiting, and call 
forwarding. Access charges billed to retail consumers are also taxable. 

Cellular telephone services. A cellular radio communication 
company•s receipts for intrastate mobile telephone communications 
services to retail consumers are taxable. The taxability of roaming 

1151 



charges associated with this service is determined by the location of 
the first cell site. Gross receipts from interstate mobile 
communication services are not taxable. If the service provider's 
records do not identify a point of origination and termination of a 
communication, the communication is presumed to originate and terminate 
within the state and is taxable. 

Taxable communication services do not include: 

1. One-way communication service; 

2. Purchase of communication service from one communication 
provider to another, for resale to a retail consumer, provided 
a certificate of resale is provided to the seller by the 
purchaser; 

3. Charges for interstate communication service; 

4. Communication services to exempt entities; 

5. Communication services to Indian retail consumers enrolled and 
living on an Indian reservation within this state; and 

6. 911 emergency telephone charges. 

Charges for nontaxable services must be separately stated from 
charges for taxable services. 

History: Effective April 1, 1995. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-91, 57-39.2-92.1, 57-39.2-94, 57-39.2-11, 
57-39.2-19, 57-39.2-29 

81-94.1-94-41.2. Communication equipment. Tangible personal 
property used to provide a communication service by a communication 
service provider, but that is not sold, leased, or rented to a retail 
customer is taxable. Taxable charges include down payments, commission 
charges, or other service or handling charges applied in conjunction 
with the sales, rental, or lease of tangible personal property. 

Communication systems sold, leased, or rented to a retail customer 
may include both material and equipment that are installed, attached, or 
affixed to real property and material and equipment that remains 
tangible personal property. The material and equipment installed, 
attached, or affixed to real property is subject to sales or use tax 
based on the cost of the material and equipment to the installer. 

A communication system that includes material and equipment 
installed, attached, or affixed to real property and material and 
equipment remaining tangible personal property must be separately stated 
on the billing. That portion of the billing representing the 
installation of material and equipment into real property is subject to 
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sales or use tax based on the cost of the material and equipment and 
that portion remaining tangible personal property is subject to sales 
tax based on the selling price to the final consumer. 

The purchase of telephone directories for distribution to 
subscribers is not for resale and sales tax applies at the time of 
purchase. 

History: Effective April 1, 1995. 
General Authority: NDCC 57-39.2-19 
Law Implemented: NDCC 57-39.2-81, 57-39.2-82.1, 57-39.2-84, 57-39.2-11, 
57-39.2-19. 57-39.2-28. 
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CHAPTER 81-89-82 

81-89-82-81. Definitions. As used in this chapter and for the 
administration of North Dakota Century Code chapter 57-51, unless the 
context otherwise requires: 

1. 11 Casinghead gas 11 means gas as produced from a well classified 
as an oil well by the industrial comnission. 

2. 11 Comnissioner .. means the tax comnissioner of the state of 
North Dakota. 

3. 11 Gross value at the well 11 means fair market value at the time 
of production. 

4. ..Natural gas .. means gas as produced from a well classified as 
a gas well by the industrial comnission. 

5. ..Nonoperating interest .. means an interest in production from a 
mineral property which does not share in operating rights. A 
nonoperating interest includes an overriding royalty interest, 
a net profit interest, and a carried interest. 

6. 11 0iP means petroleum, crude oil (including condensate), 
mineral oil, and casinghead gasoline. 

7. 11 0perator•• means the person responsible for the actual 
physical operation of the producing property. 

8. ..Person•• means an individual, partnership, corporation, 
association, fiduciary, trustee, and any combination thereof. 

8-: 9. 11 Producer 11 means the owner of a working interest or a 
nonoperating interest, in a well capable of producing oil or 
gas, or both. 

9-: HL 11 Purchaser•• means any buyer of oi 1 or gas after it has been 
produced, or any processor of gas. Purchaser does not include 
one who acquires oil or gas in place in the earth through a 
lease, estate, or other interest. 

:1:9-: 11. 11 Return 11 means any statement, report, or return required by 
North Dakota Century Code chapter 57-51 to be filed with the 
comnissioner. To constitute a timely filed original or 
amended return, a return must be filed on or before the due 
date and must contain sufficient information by which the 
comnissioner can process the return and determine the correct 
tax due. In the case of an information return, a return must 
be filed on or before the due date and must contain sufficient 
information by which the comnissioner can process the return 
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and determine the correct oil and gas volumes to be reported 
and, where applicable, the gross value of oil produced. 

12. "Take-in-kind" means a nonoperator elects to receive 
production in lieu of proceeds from the sale of production. 

lh 13. "Tax" means the oil and gas gross production tax. 

12':' 14. "Taxpayer•• means any person that is responsible for filing a 
report or paying the tax. 

14':' 15. "Working interest•• means a mineral interest which includes the 
rights granted to a lessee of property to explore for, produce 
and own, oil or gas. 

History: Effective July 1, 1982; amended effective August 1, 1986; 
July 1, 1989; June 1, 1992; April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51 

81-99-92-93. Procedure for refund of overpayments, duplicate 
payments, and erroneous payments of tax. 

1. For purposes of this section, ••taxpayer" means the party who 
has actually remitted an overpayment, duplicate payment, or 
erroneous payment of tax. 

2. A claim for credit or refund must be made by filing with the 
commissioner an amended return. A claim for refund must also 
contain a statement outlining the specific grounds upon which 
the claim for refund is based, the total amount of the refund 
claimed, a list of the leases and production periods involved, 
and any documentation supporting the claim for refund. 

3. A claim for credit or refund must be made within the 
applicable time period specified in North Dakota Century Code 
section 57-51-19. For the purpose of determining whether 
there has been a change in tax liability on any return by an 
amount in excess of twenty-five percent of the amount of tax 
liability reported on a return, the change in tax liability 
must be determined on a well or unit basis, as reported on the 
return. If no tax has been paid on production from a well or 
unit for any production month, the requirement of a change in 
the liability in excess of twenty-five percent is 
automatically met. 

4':'--tAe--eeffiffitssteAeP--wt~~--Aei-tss~e-a-tax-Pef~Aa-eP-a~~ew-a-tax 
ePeati-feP-pePteas-pPteP-te-iAe-aate-ef-iAe--iaxpayep!s--e~atM 
feP-ePeati-eP-Pef~Aa-tA-iAe-fe~~ewtA§-sti~aiteAst 

a':'--FeP--a--tax--Pef~Aa-eP-ePeatt-e~atMea-eA-pPea~eiteA-fPeM-a 
siPtppeP-we~~-pPepePiy;-~A~ess-iAe-pPea~eeP-s~BMtis-te-iAe 
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eeffiffitssteAeP--the-tAa~s!Pta~-eeffiffitSsteA!s-eePttfteatteA-ef 
the-stPtppeP-we~~-pPepePty-wtthtA-eAe-yeaP-afteP--the--eAa 
ef-the-stPtppep-we~~-pPepePty!s-~~a~tfteatteA-pePtea~ 

e~--FeP--a--tax--Pef~Aa-eP-ePeatt-e~atmea-eA-pPea~etteA-fPem-a 
Aew-we~~;-~A~ess-the-ppea~eeP-s~emtts-te-the--eeffiffitssteAeP 
the--tAa~stPta~-eeffiffitssteA!s-Aew-we~~-~~a~tfteatteA-~etteP 
wtthtA-eAe-yeaP-afteP-the-Aew-we~~-ts-ee~~etea~ 

e~--FeP--a--tax--Pef~Aa-eP-ePeatt-e~atmea-eA-pPea~etteA-fPem-a 
wePk-eveP-pPe3eet;-~A~ess--the--pPea~eep--s~8mtts--te--the 
eeffiffitssteAeP---the---tAa~stPta~---eeffiffitssteA!s---wePk-eveP 
~~a~tfteatteA-~etteP-wtthtA-eAe-yeaP-afteP--the--wePk-eveP 
ppejeet-ts-ee~~etea~ 

a~--FeP--a--tax--Pef~AB-8P-ePeatt-e~atffieB-8A-pPea~e!teA-fP8M-a 
seeeAaaPy-eP-tePttaPy-pPe3eet;-~A~ess-the-epePateP-ef--the 
seeeAaaPy--eP--tePttaPy--pPe3eet--s~8mtts--the--tAa~stPta~ 
eeffiffitssteA!s-ePaeP-whteh-eePttftes--the--pPe3eet--feP--the 
Pea~eea--tax-Pate-eP-feP-the-tax-exemptteA-wtthtA-eAe-yeaP 
afteP-the-eAa-ef-the-pePtea-~~a~tfytAg-the-pPe3eet-feP-the 
Pea~eea--Pate--eP-wtthtA-eAe-yeaP-afteP-the-meAth-tA-whteh 
the-ftPst-tAePemeAta~-et~-was-pPea~eea~ 

s~ 4. Within thirty days of the claim for refund or credit, the 
commissioner shall acknowledge receipt of the claim and 
request additional information if needed. The commissioner 
shall notify the taxpayer as to the amount of refund or credit 
granted within a reasonable time of the claim. If the 
commissioner decides to deny the taxpayer•s claim for refund 
or credit, in part or in full, a notice of refund change must 
be sent by certified mail with a return receipt requested, and 
it must state the reasons for the decision. 

6~ 5. The notice of refund change becomes final and irrevocable 
unless the taxpayer files a protest and statement of grounds 
with the commissioner pursuant to section 81-91.1-91-96. If a 
taxpayer protests only a portion of the commissioner•s 
decision, the portion which is not protested becomes finally 
and irrevocably fixed. The commissioner shall provide a 
detailed response to the statement of grounds pursuant to 
section 81-91.1-91-97. 

7~ 6. Upon request, the commissioner may grant the taxpayer an 
informal conference. 

s~ 7. If a protest and statement of grounds are filed, the 
commissioner shall reconsider the notice of refund change. 
This reconsideration may include further examination by the 
commissioner of the taxpayer•s books, papers, records, or 
memoranda, pursuant to section 81-91.1-91-93 and North Dakota 
Century Code sections 57-91-92 and 57-91-97. 
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9~ 8. Pursuant to section 81-01.1-01-08, the commissioner shall send 
a notice of reconsideration to the taxpayer by certified mail 
with a return receipt requested stating the amount of refund 
or credit denied. 

~9~ 9. The notice of reconsideration becomes final and irrevocable 
unless the taxpayer seeks formal administrative review of the 
notice by filing a complaint and requesting an administrative 
hearing pursuant to sections 81-01.1-02-01 and 
81-01.1-02-02.1. The complaint must be served personally or 
by certified mail. The provisions of North Dakota Century 
Code chapter 28-32 apply to and govern the filing of the 
complaint and the administrative hearing procedure, including 
an appeal from any decision rendered by the commissioner. 

History: Effective October 1, 1987; amended effective July 1, 1989; 
May 1, 1991; June 1, 1992; April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-01-02, 57-81-87, 57-51-19 

81-89-82-83.2. fax-ePe~+t-Pe~~+PemeAts~--fax-ePe~+ts;-as-e~a+me~ 
eA-ameA~e~-Pet~PAS;-may-ae--~se~--te--Pe~~ee--the--e~PPeAt--ffi&Ath!s--tax 
~+ae+~+ty--wheA--eeth-ef-the-fe~~ew+Ag-eeA~+t+eAs-aPe-mett Procedure for 
limited review of amended returns submitted with claim for credit or 
refund. 

1. fhe--tax--epe~+ts--aPe-attP+e~tae~e-te-the-twe~ve-ffi&Ath-~eP+e~ 
+MMe~+ate~y-~Peee~+Ag-the-e~PPeAt-ffi&Ath!s-Pet~PA--ee+Ag--f+~e~ 
Upon receipt of an amended return submitted with a claim for 
credit or refund, the commissioner shall perform a limited 
review to determine that tax was paid with a previously filed 
return and that the amended return is completed properly. 

2. fhe--teta~--ame~At--ef--the--tax--ePe~+ts--aees-Aet-exeee~-teA 
the~saA~-~e~~aPs Mathematical or clerical errors as defined in 
section 81-01.1-01-02 may be corrected by the commissioner 
after notification is provided to the taxpayer. 

3. When a tax credit is granted by the commissioner, the taxpayer 
will be notified by telephone, with written confirmation, of 
the amount of the tax credit which may be used to reduce the 
current month•s tax liability. Under no circumstances may the 
taxpayer apply a tax credit on an original return without the 
express permission of the commissioner. 

4. When a tax refund is granted by the commissioner, a refund 
check will be issued to the taxpayer. 

5. Nothing in this rule is intended to preclude the 
commissioner•s authority to audit the information reported on 
the amended return or to assess tax due. 
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lf--the--eeAattteAs--aeeve--aFe--Aet--ffiet;--the-taM~ayeF-M~st-s~eMt!-!he 
affieAaea..:Fet~FAs-feF-!he-eeMMtssteAeF.!s--Fevtew--aAa--a~~Feva~--~FteF--!e 
Fea~etAg-a-e~FFeA!-MeAth.!s-!aM-~taet~tty~ 

History: Effective June 1, 1992; amended effective April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-19 

81-89-82-86. Penalty for ae~tA~~eAt-ft~tAg-ef failure to file a 
return and procedure for review of imposition of penalty. A--ae~tA~~eAt 
pet~FA--ts--s~ejeet-te-a-~eAa~ty-ef-tweAty-ftve-ae~~aFs-~eF-aay-feF-eaeh 
we~~-eF-~Att-Fe~ePtea-eA-the-Fet~FA~ 

1. The term 11 taxpayer•• includes any person or entity that is 
responsible for filing a tax or information return. 

2. For purposes of this section, the terms ••tax return 11 and 
••information return•• have the meanings provided in section 
81-99-92-91. 

3. A taxpayer is subject to a penalty of twenty-five dollars per 
day for each well or unit for which a tax or information 
return has not been filed. This penalty must be apportioned 
to the general fund. 

4. The commissioner shall notify the taxpayer of imposition of 
the failure to file penalty by certified mail. return receipt 
requested. The notice of imposition of failure to file 
penalty must specify the wells or units for which a return was 
not filed, the reporting periods for which a return was not 
filed, and the amount of penalty assessed. If the taxpayer 
objects to the imposition of the penalty, the taxpayer may 
protest by filing an administrative complaint with the 
commissioner within thirty days of the notice of imposition of 
penalty for failure to file a return. The taxpayer will be 
granted an automatic extension of thirty days to file a 
complaint, provided the taxpayer makes a request for extension 
within thirty days of the notice. If the taxpayer fails to 
protest within thirty days of the notice and the penalty 
remains unpaid, the commissioner may bring an action to 
collect the penalty for failure to file a return. The two 
year statute of limitations on actions under North Dakota 
Century Code section 28-91-18 applies to imposition of this 
penalty by the commissioner and to protest of this penalty by 
the taxpayer. 

5. The taxpayer may request a hearing before the commissioner 
relating to the imposition of the penalty for failure to file 
a return. An administrative complaint filed by the taxpayer 
must be served personally or by certified mail. The 
provisions of North Dakota Century Code chapter 28-32 apply to 
and govern the filing of the complaint and the administrative 
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hear~ng. including any appeal from a decision rendered by the 
comm1ss1oner. 

History: Effective July 1, 1989; amended effective April 1, 1995. 
General Authority: NDCC 28-01-18, 57-51-21 
Law Implemented: NDCC 57-5~-95 57-51-06 

81-09-02-06.1. Penalty and interest on delinquent tax. 

1. A penalty is imposed on delinquent tax in the amount of five 
percent of the delinquent tax or five dollars, whichever is 
greater. This penalty does not apply to delinquent tax 
reported on an amended return if: 

a. Ninety percent of the total combined tax liability. 
reported on the original return and amended returns. was 
paid with the taxpayer•s original returni and 

b. The amended return is filed and all delinquent tax is paid 
within sixty days of the due date of the original return. 

2. Interest is imposed on delinquent tax at a rate of one percent 
per month for each calendar month or any part of a month in 
which the tax remains unpaid. except that interest is not 
imposed in the month the delinquent tax became due. 

The commissioner will consider a taxpayer•s oral or written 
request for a waiver of penalty and interest and may grant a 
waiver in accordance with sections 81-01.1-01-09 and 
81-01.1-01-10. 

Penalty and interest collected by the commissioner on 
delinquent tax must be apportioned in the same manner as the 
delinquent tax. 

The amount of penalty and interest due will be determined in 
the following manner: 

a. The penalty and interest rates must be applied to 
delinquent tax for each production period. Multiple tax 
underpayments for different production periods will not be 
combined to calculate penalty and interest. Tax 
overpayments and tax underpayments for different 
production periods will not be offset to calculate penalty 
and interest. 

b. The penalty and interest rates must be applied to the 
delinquent tax computed on an original or amended return. 
Tax overpayments and tax underpayments for individual well 
or unit entries on a single return will be offset and the 
penalty and interest computed on the net delinquent tax. 
Tax overpayments and tax underpayments reported on 
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separate returns for the same production period will not 
be offset. 

History: Effective April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-85(1), 57-51-18 

81-99-92-99.1. Reduction from gas volumes and reporting. 

1. To determine the volume of gas upon which gross production tax 
must be paid, the following may be deducted from the total 
volume of gas produced and must be reported to the 
commissioner: 

1~ a. Wet gas and gas products exempt from taxation pursuant to 
subsection 3 of North Dakota Century Code section 
57-51-85. The volume of gas to be deducted for the wet 
gas and gas products must be computed using the formulas 
prescribed in forms provided by the commissioner. 

2~ b. Condensate reported as oil. The volume of gas to be 
deducted for each barrel of condensate must be computed 
using the formula prescribed in forms provided by the 
commissioner. 

3~ c. Gas flared from an oil well by a producer that is not 
subject to taxation pursuant to North Dakota Century Code 
section 38-88-86.4. 

4~ d. In the event a substance is being injected into a 
reservoir as a part of a tertiary recovery project, and 
the amount of nonhydrocarbon gas produced from a well is 
disproportionally increased as a result of the project, 
the total volume of gas produced from the well may be 
adjusted subject to the approval of the commissioner in a 
manner approved by the commissioner. 

2. A producer is not required to report exempt lease use gas and 
gas flared from an oil well that is not connected to a gas 
gathering line if the producer submits the following to the 
commissioner a: 

a. A chemical analysis of the flared gas, if available;-aAa; 
--af"teP.i 

b. After the first year•s production, an industrial 
commission order exempting the producer from the 
provisions of North Dakota Century Code section 
38-88-86.4~; and 

c. A written statement stating the specific use of exempt gas 
volumes used on the lease. 
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History: Effective June 1, 1992; amended effective April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-91, 57-51-95 

81-89-82-18. Condensate recovered from a gas stream. 

1. For the purposes of this section, the following definitions 
apply: 

a. "Condensate" means all 1 iquid hydrocarbons recovered from 
a gas stream in a gathering system after the custody 
transfer meter but before processing at a gas plant. 
Condensate is otherwise referred to as "pigging liquids", 
"gathering system condensate". or "drip". 

b. "Gross value•• of condensate at the point of recovery means 
the price paid under an arm•s length contract for the sale 
of oil as defined in North Dakota Century Code section 
57-51-92.3. 

c. ••processing" means any process designed to remove elements 
or compounds, hydrocarbons and nonhydrocarbons, from gas, 
including absorption, adsorption, or refrigeration. Field 
processes that normally take place on or near the lease. 
such as natural pressure reduction. mechanical separation, 
heating. cooling. dehydration, and compression are not 
considered processing. 

2. Gross value at the well includes the value of condensate from 
associated and nonassociated production. There may be 
deducted from the gross value of condensate certain costs 
incurred to recover the condensate from a gas stream after the 
custody transfer meter. Effective January 1, 1995, the costs 
of recovery must be calculated and deducted from the gross 
value of condensate under either of the following methods: 

a. By multiplying fifteen percent times the gross value of 
the condensate. as gross value is finally determined by 
the commissioner. This method establishes conclusively 
the costs of recovery of the condensate from a gas stream; 
or 

b. By using reasonable actual costs incurred to recover the 
condensate from a gas stream after the custody transfer 
meter. Actual costs do not include proceeds retained 
under a gas sales or gas processing agreement between a 
producer and a purchaser or processor. If the method 
under this subdivision is elected, the costs of recovery 
must be fully substantiated upon request and are subject 
to audit by the commissioner. 
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The value of condensate is included in gross value regardless of 
the point at which it is recovered. This includes;-8~!-ts--Ae!--~tffittea 
!e; condensate recovered at the lease site, gas gathering lines, 
compressor station, and inlet separator of a processing plant. 

The commissioner shall review the cost of recovery methods under 
subdivisions a and b of subsection 2 after the cost of recovery 
provision has been in effect for two years. 

History: Effective August 1, 1986; amended effective April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-82 

81-89-82-17. Definition of gas base rate adjustment and tax rate. 
The gas base rate adjustment and the tax rate on taxable gas production 
reported in MCF for fiscal years beginning July 1, 1992, and subsequent 
years, are as follows: 

BASE RATE TAX RATE 
FISCAL YEAR ADJUSTMENT PER MCF 

July 1, 1992, through June 38, 1993 1.818494 $ .8487 
July 1, 1993, through June 38, 1994 1.882642 $ .8481 
Jul~ 12 1994 2 through June 38 2 1995 1.836988 $ .8415 

History: Effective August 1, 1994; amended effective April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-82.2 

81-89-82-19. Reporting requirements for producers and purchasers. 

1. The purchaser of oil at the well must file a monthly oil 
purchaser•s report 2 as follows: 

a. If the purchase of oil at the well is an arm•s length 
transaction. the first purchaser must file the oil 
purchaser•s report. 

b. If the first purchase of oil at the well is a non-arm•s 
length transaction and the oil is resold at the well to an 
arm•s length purchaser 2 the second purchaser must file the 
oil purchaser•s report. 

c. If the first purchase of oil at the well is a non-arm•s 
length transaction and the oil is not resold at the well 
but is sold downstream, the purchaser at the well must 
file the oil purchaser•s report. 

d. The term arm•s length transaction as used in this section 
is defined in section 81-89-82-89. 
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2. The purchaser is primarily responsible for remitting tax due 
on all oil purchased from an operator or working interest 
owner when delivery is made at the well. The commissioner may 
accept payment of the tax from the operator or working 
interest owner but failure of the operator or working interest 
owner to pay the tax will not relieve the purchaser of 
liability for the tax. 

3. The operator and working interest owner shall report as 
follows: 

a. The operator of a property must report one hundred percent 
of production volume each month. The operator must also 
report the sales volume and the gross value at the well of 
the oil the operator actually sold. 

b. The working interest owners who take oil in kind must 
report the sales volume and the gross value at the well of 
the oil taken in kind. 

4. The operator of a producing property must file a monthly oil 
producer•s report unless a written exception is granted 
allowing a working interest owner to assume the reporting 
responsibilities of an operator who does not have a working 
interest in production. 

5. The operator must report and remit the tax on all oil not sold 
at the well including any oil used, lost, stolen, or otherwise 
unaccounted for after it has been produced. 

6. Beginning January 1, 1995, the person reporting and remitting 
tax on a new property will be required to submit documentation 
to support a claim for exempt royalty interests. The 
documentation must be mailed to the commissioner within ninety 
days after the first report is filed on the property. 

History: Effective April 1, 1995. 
General Authority: NDCC 57-51-21 
Law Implemented: NDCC 57-51-05, 57-51-06, 57-51-07 
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TITLE 89 

Water Commission 
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MARCH 1995 

STAFF COMMENT: Article 89-13 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
89-13-91 

Section 
89-13-91-91 
89-13-91-92 
89-13-91-93 

ARTICLE 89-13 

NORTHWEST AREA WATER SUPPLY PROJECT 

Northwest Area Water Supply Project 

CHAPTER 89-13-81 
NORTHWEST AREA WATER SUPPLY PROJECT 

Definitions 
Statement of Project Purpose and Intent 
Eli gi bi 1 i ty 

89-13-81-81. Definitions. As used in this chapter, unless the 
context or subject matter otherwise requires: 

1. 11 Agreement of intent 11 means an agreement between the entity 
operating or desiring to operate a distribution system and the 
state water commission whereby the entity agrees to consider 
entering into a water service agreement for delivery of water 
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from the northwest area water supply project and the state 
water commission agrees to include the water requirements of 
the distribution system in the prefinal design of the 
project. 

2. 11 Distribution system11 means a system for the provision to 
users of potable water, if such system has at least fifteen 
service connections or regularly serves at least twenty-five 
users. 

3. 11 Prefinal design 11 means the engineering analysis of the 
project layout incorporating distribution systems of all 
entities that have entered into an agreement of intent. 

4. 11 Project 11 means the northwest area water supply project 
authorized by North Dakota Century Code chapter 61-24.6. 

5. 11 User•• means a household, business, or farmstead that uses 
water. 

6. nwater service agreement 11 means an agreement to purchase water 
from the northwest area water supply project based upon the 
results of the prefinal design and projected development of 
the project. 

History: Effective March 1, 1995. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 61-24.6-04 

89-13-81-82. Statement of project purpose and intent. The 
purpose of the project is to ensure a dependable, long-term supply of 
good quality water to users of existing and planned distribution systems 
in northwestern North Dakota that have entered into a northwest area 
water service agreement with the state water commission. 

The support of existing rural water associations and cities that 
are supplying water to other distribution systems in the project area is 
very important to the success of the project. Therefore, it is the 
intent of the project advisory committee to preserve existing water 
supply relationships in the project area. 

History: Effective March 1, 1995. 
General Authority: NDCC 28-32-02 
Law Implemented: NDCC 61-24.6-04 

89-13-81-83. Eligibility. 

1. Any distribution system or portion of a distribution system 
may enter into an agreement of intent or a water service 
agreement except for: 
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a. A distribution system, or portion thereof, that received 
water from a rural water association, city, or other 
distribution system in the project area at any time prior 
to March 1, 1995, if the distribution system that supplied 
the water has entered into an agreement of intent or a 
water service agreement; or 

b. A distribution system, or portion thereof, that enters 
into an agreement to receive water from a rural water 
association, city, or other distribution system after 
March 1, 1995, if the distribution system that supplied or 
is supplying water has entered into an agreement of intent 
or a water service agreement. 

2. Any receiving distribution system, or portion thereof, that 
was receiving water from a supplying distribution system may 
enter into an agreement of intent or a water service agreement 
if the supplying distribution system terminates the agreement 
to provide water to the receiving distribution system. 

3. A receiving distribution system purchasing water from a 
supplying distribution system which has entered into an 
agreement of intent or a water service agreement is eligible 
to enter into an agreement of intent or a water service 
agreement for the purpose of expansion into areas not served 
by project water from the supplying distribution system. 

History: Effective March 1, 1995. 
General Authority: NDCC 28-32-02 
law Implemented: NDCC 61-24.6-04 
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TITLE 92 

Workers Compensation Bureau 
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FEBRUARY 1995 

CHAPTER 92-81-82 

92-81-82-18. Experience rating system. The following system is 
established for the experience rating of risks of employers contributing 
to the fund: 

l.--Basts--feP--ex~ePteAee--PattA§•--A-mePti-PattA§-systeffi-~si-ee 
a~~++ea-ai--ihe--iePffitAaiteA--ef--ihe--iwe+ve-ffi&Ath--tAS~PaAee 
~ePtea--feP--a++--e~+eyeps!--aeee~Ats-ef-the-f~Aa-meettAg-ihe 
fe++ewtA§-~~a+tfteatteAst 

a.--lhe--aeee~At--has--ee~+etea--iwe-eeAsee~itve-iwe+ve-ffi&Ath 
tAs~PaAee-~ePteas. 

8.--lhe--e~+eyep!s--aeee~Ai;-exe+~atA§-e~iteAa+-eevePage;-has 
aeve+e~ea-aA-aAA~af-~Peffit~ffi-ef-eAe-R~ASPea-aeffaPS-8P-ffi&Pe 
eA-tts-+ast-aet~a+-~ayPe++• 

E~+eyep!s--eevePage--sha++--Aei-ee-e+tgte+e-feP-MePtt-PattA§• 
Ne-ffitAt~ffi-~Peffit~ffi-sha++-ee-e+tg+e+e-feP-MePtt--PattA§•---WheA 
ee~~ttAg--mePtt-PattA§-atsee~At;-aA-e~+eyeP-ffiay-Aet-~ay-+ess 
thaA-the-ffitAtffi~ffi-~Peffit~ffi-feP-the-h+ghest--e+ass+f+eatteA--Pate 
ef--thai--e~+eyeP-feP-MePti-PattA§-~~P~eses.--lhe-aate-e+atffiS 
aPe-aeee~tea-ffi~st-ee--the--eeAtPe++tAg--faeteP--feP--the--ftve 
s~eeeeatAg-yeaPs. 

2.--Baste---ee~eAsaiteA--a++ewaAee.---lhe--~Peffit~ffi--a++ewaAee--+s 
estae++shea-ey--aaa+Ag--the--teta+--eaPAea--~Peffit~ffi--feP--eaeh 
aeee~At--easea--eA-the-~ePtea-wtihtA-ihe-ftPst-ftve-ef-the-stM 
yeaPS-tffiMeatate+y-~PeeeatAg-ihe-twe+ve-ffi&AtR-tAS~PaAee--~ePtea 
ttmes--ftfiy-~ePeeAi-ef-ihe-aee~ffi~fatea-eaPAea-~Peffit~ffi-feP-the 
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statea-f+ve-yeap-~ePtea,-w~+e~-e~~a~s--t~e--~Peffit~ffi--a~~ewaAee 
feP-a-statea-twe~ve-ffi8At~-~ePtea~ 

3~--MePtt--Pate--a+see~At~---PePeeAtage--ef-ffiePtt-Pate-a+see~At-+s 
ee~~tea-as-fe~~ewst 

a~--l~e--fe~P-yeaP-~Peffit~ffi-aAa-t~e-e~PPeAt-yeap!s-ease-~Peffit~ffi 
eetatAea--fPeffi--t~e--e~PPeAt--~ayPe~~--Pe~ePt--aPe---aaaea 
teget~eP~ 

B~--take-ftfiy-~ePeeAt-ef-t~ts-teta~;-W~te~-t5-t~e-ftve-yeaP5! 
~Peffit~ffi;-aAa-aPPtve-at-t~e-a~~ewaAee~ 

e~--ff--t~e--~esses--eA-t~e-ex~ePteAee-PattAg-s~eet-exeeea-t~e 
a~~ewaAee--aPPtvea--at--tA--s~ea+v+steA-8;--t~e--a~~ewaAee 
ft§~Pe-+s-s~etPaetea-fPeffi-t~e-~ess-ft§~Pe~ 

a~--t~t5--StffePeAee--t5--StVt8ea--8y--t~e-a~~ewaAee-ft§~Pe-te 
eetatA-t~e-~epeeAtage-ef-StffePeAee~ 

e~--l~e--~ePeeAtage-ef-StffePeAee-+s-ffi~~t+~~+ea-ey-the-ffiaxtffi~ffi 
~ePeeAt-ef-e~aPge-easea-~~eA-t~e-affie~At-ef-~Peffit~ffi--Bt~~ea 
te-t~e-tAatvta~a~-aeee~At~ 

f~--l~ts--ft§~Pe-+s-t~e-~ePeeAtage-ef-ffiePtt-Pate-e~aPgea-te-ee 
a~~~+ea-eA-t~e-e~PPeAt-esttffiatea-~ePtteA--ef--t~e--~ayPe~~ 
Pe~ePt~ 

g~--ff--t~e--a~~ewaAee--ft§~Pe--exeeeas-t~e-~ess-ft§~Pe-eA-t~e 
ex~ePteAee-PattA§-s~eet;-t~e--~ess--f+g~Pe--+s--s~etPaetea 
fpeffi-t~e-a~~ewaAee-ft§~Pe~ 

~~--l~+s--atffePeAee--+s--a+v+aea--ey--t~e-a~~ewaAee-ft§~Pe-te 
eetatA-t~e-~epeeAtage-ef-StffePeAee~ 

+~--l~ts-~ePeeAtage-ef-8tffePeAee-ts-ffi~~t+~~te8-8y-t~e-ffiaMtffi~ffi 
~ePeeAt-ef-atsee~At--easea--~~eA--t~e--affie~At--ef--~Peffit~ffi 
e+~+ea-te-t~e-tA8tv+a~a+-aeee~At~ 

j~--l~+s-f+g~Pe-+s-t~e-~ePeeAtage-ef-ffiePtt-Pate-a+see~At-te-ee 
a~~~+ea-eA-t~e-e~PPeAt-esttffiatea-~ePtteA--ef--t~e--~ayPe~+ 
Pe~ePt~ 

4~--PePeeAtage--ehaPge--eP--a+see~At~---fA--Ae--tAstaAee--ffiay--t~e 
e~+eyep!s-ease-~Peffit~ffi-ee-aaaea-te;-feP-e~aPge;-eP-s~etPaetea 
fpeffi;--feP--a+see~At;-8y-ffi9Pe-t~aA-fePty-~ePeeAt~--FeP-~ayPe++ 
~ePteas-eA8tA§-~~+y-3i;-i994;-aAa--afteP;--t~e--~ePeeAtage--eP 
ffiePti--Pate--ffiay--Aet--e~aAge--ffi9Pe--t~aA--fePty-~ePeeAt-eA-aA 
tA8tvta~a~-aeee~At-ef-tweAty-ftve-t~e~saA8--ae++aPs--eP--ffi9Pe; 
t~tPty-ftve--~ePeeAt--eA--aeee~Ats-ef-ftve-t~e~saAa-ae++aPs-te 
tweAty-fe~P-t~e~saA8-AtAe--~~A8Pe8--AtAety-AtAe--ae++aPs;--aA8 
t~tPty--~ePeeAt--eA--aeee~Ats-fPeffi-eAe-~~A8Pe8-ae++aPs-te-ftve 
the~saAa-ae~~aPs~ 
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1. Definitions. In this section. unless the context otherwise 
requires: 

a. ''Five-year losses" means the total sum of ratable losses 
accrued on claims occurring during the first five of the 
six years immediately preceding the premium year being 
rated. For payroll periods beginning between July 1. 
1994. and June 38, 1995, this term means the total sum of 
ratable losses accrued on claims occurring during the 
first four of the five years immediately preceding the 
payroll year being rated. 

b. "Five-year payroll" means the total sum of limited payroll 
reported for the first five of the six years immediately 
preceding the premium year being rated. For payroll 
periods beginning between July 1. 1994, and June 38, 1995. 
this terms means the total sum of limited payroll reported 
for the first four of the five years immediately preceding 
the payroll year being rated. 

c. "Five-year premium" means the total sum of earned premium 
for the first five of the six years immediately preceding 
the premium year being rated. For payroll periods 
beginning between July 1. 1994, and June 38, 1995, this 
term means the total sum of earned premium for the first 
four of the five years immediately preceding the payroll 
year being rated. 

d. "Manual premium" means the actual premium. prior to any 
experience rating. for the premium year immediately 
preceding the premium year being rated for claims 
experience. 

2. Qualified accounts. An employer's account is not eligible for 
an experience rating until the account has completed three 
consecutive twelve-month payroll periods and has developed 
annual premium of one hundred twenty-five dollars or more. 
excluding optional coverages. on its last actual payroll 
report. Employer's and volunteer coverages are not eligible 
for experience rating. 

3. For accounts with manual premium of less than twenty-five 
thousand dollars. 

a. The experience rating must be applied prior to the 
inception of each payroll year for all eligible employers' 
accounts. No minimum premium is eligible for experience 
rating. Notwithstanding a calculated experience rate 
discount, an employer may not pay less than the minimum 
premium for the highest applicable classification rate. A 
claim is deemed to occur in the payroll year in which it 
is accepted by the bureau. 
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b. Experience rate discount or surcharge. Percentage of 
experience rate discount or surcharge is computed as 
follows: 

(1) Calculate the basic compensation allowance which is 
determined by multiplying the five-year premium by 
forty percent. 

(2) Subtract the basic compensation allowance from the 
five-year losses. 

(3) Divide this difference by the basic compensation 
allowance to obtain the percentage difference. 

(4) Multiply thirty-five percent by the percentage 
difference obtained under paragraph 3 to give the 
experience rate percentage to be applied in 
calculating the estimated premium for the current 
premium year. If this percentage is greater than 
zero, the account is subject to an experience rate 
surcharge in the amount of the calculated percentage. 
If this percentage is less than zero, the account is 
entitled to an experience rate discount in the amount 
of the absolute value of the percentage. 

c. Maximum percent of surcharge or discount. For payroll 
periods beginning prior to August 1, 1993, the maximum 
experience rating surcharge or discount may not exceed 
forty percent for all accounts. For payroll periods 
beginning between August 1, 1993, and June 39, 1994, the 
maximum experience rating surcharge or discount may not 
exceed thirty-five percent on an individual account with 
base premium of five thousand dollars to twenty-four 
thousand nine hundred ninety-nine dollars and ninety-nine 
cents, and thirty percent on an account with base premium 
of one hundred dollars to four thousand nine hundred 
ninety-nine dollars and ninety-nine cents. For payroll 
periods beginning after June 39, 1994, the maximum 
experience rating surcharge or discount may not exceed 
twenty percent on an account with base premium of five 
thousand dollars to twenty-four thousand nine hundred 
ninety-nine dollars and ninety-nine cents, and fifteen 
percent on an account with base premium of one hundred 
twenty-five dollars to four thousand nine hundred 
ninety-nine dollars and ninety-nine cents. 

4. For accounts with manual premium of twenty-five thousand 
dollars or more. 

a. The experience rating must be applied prior to the 
inception of each premium year for all eligible accounts. 
A claim is deemed to occur in the premium year in which 
the injury date occurs. 
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b. The experience modification factor (EMF) to be applied to 
the current estimated portion of an of an employer's 
payroll report is computed as follows: 

(1) Calculate the actual primary losses (Ap), which 
consist of the sum of those five-year losses, 
comprising the first ten thousand dollars of each 
individual claim. 

(2) Calculate the actual excess losses (Ae), which 
consist of the sum of those five-year losses in 
excess of the first ten thousand dollars of losses of 
each individual claim. 

(3) Calculate the total expected losses (Et), which are 
determined by adding the products of the actual 
payroll for each year of the five-year payroll times 
the class expected loss rate for each year. The 
class expected loss rates, taking into consideration 
the hazards and risks of various occupations, must be 
those contained in the most recent edition of the 
North Dakota workers compensation bureau summary of 
expected loss rates and information, which is hereby 
adopted by reference and incorporated within this 
subsection as though set out in full herein. 

(4) Calculate the expected excess losses (Ee), which are 
determined by adding the products of the actual 
payroll for each year of the five-year payroll times 
the class expected excess loss rates. The class 
expected excess loss rates, taking into consideration 
the hazards and risks of various occupations, must be 
those contained in the most recent edition of the 
North Dakota workers compensation bureau summary of 
expected loss rates and information, which is hereby 
adopted by reference and incorporated within this 
subsection as though set out in full herein. 

(5) Calculate the "credibility factor" (Z) which is the 
quotient of the total expected losses divided by the 
sum of the total expected losses plus one million 
dollars. 

(6) The experience modification factor is then calculated 
as follows: 

(a) Add the actual primary losses to the product of 
the actual excess losses times the credibility 
factor. 

(b) To this sum add the product of the expected 
excess losses times the difference between one 
dollar and the credibility factor. 
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(c) To this sum add twenty thousand dollars. 

(d) Divide this total sum by the sum of the total 
expected losses plus twenty thousand dollars. 

The resulting quotient is the experience modification 
factor to be applied in calculating the estimated 
premium for the current payroll year. 

(7) The formula for the above-mentioned calculation is as 
follows: 

AP + (Z x Ael + [(1.99 - Z) x EeJ + $29,999.99 
EMF = -------------------------------------------------gt + $29,999.99 

History: Effective June 1, 1999; amended effective July 1, 1993i 
July 1, 1994. 
General Authority: NDCC 65-92-98, 65-94-17 
Law Implemented: NDCC 65-94-91 

92-91-92-29. Classification of employments - Premium rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications and 
premium rates contained in the document entitled, 11 ND Workers 
Compensation Bureau Summary of Premium/Loss Information ... 1994 edition, 
which is hereby adopted by reference thereto and incorporated within 
this section as though set out in full herein. 

Premium rates must be adjusted annually as recommended by the bureau•s 
actuaries based upon the criteria set forth in North Dakota Century Code 
section 65-94-91. 

The minimum premium charge for all classifications will be one hundred 
twenty-five dollars per year except for the following volunteer 
classifications: 

Classification No. 

7719 

7715 

9839 

9385 

Fire department, volunteer - minimum will be 
fifty dollars 

Civil defense volunteer disaster - minimum will 
be fifty dollars 

Civil air patrol, volunteer- minimum will be 
one hundred ten dollars 

Volunteer programs -minimum will be one hundred 
fifty dollars 

1178 



9840 Vocational training and work evaluation 
programs, volunteer - minimum will be one 
hundred fifty dollars 

History: Effective June 1, 1990; amended effective July 1, 1990; 
July 1, 1991; July 1, 1992; July 1, 1993; July 1, 1994. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NDCC 65-04-01 
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TITLE 97 

Board of Counselors Exam;ners 
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FEBRUARY 1995 

CHAPTER 97-82-81 

97-82-81-81. Requirements to become a licensed professional 
counselor. In order for an applicant to become a licensed professional 
counselor, an individual must make application to the board, supplying, 
at a minimum, the following information: 

1. A copy of a masters degree transcript from an accredited 
school or college that meets the academic standards set forth 
in section 97-92-91-92. 

2. Three recommendations as follows: 

a. One from the counselor educator who provided direct 
supervision in the applicant's counseling practicum or 
internship; --

b. One from an employer who provided general supervision of 
the applicant's work since receipt of the masters degree; 
and 

c. One from the professional who provided direct supervision 
of the applicant's counseling experience. 

3. Certification that the individual has a minimum of two years 
of supervised experience under a licensed professional 
counselor or its equivalent. Equivalency has been determined 
to be a duly credentialed human service professional or other 
individual a~~Peva~ approved by the board for supervision. 
The supervision must include individual, face-to-face meetings 
that occur at regular intervals over a two-year period. 
Supervision in a group setting may also be provided, such as 
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in the case of a conference among members of a professional 
staff or other arrangement. A total of one hundred hours over 
the two-year period of supervision through individual and 
group methods must be documented. At least twenty-five hours 
must be individual face-to-face supervision. 

4. Provides a statement of intent to practice, describing 
proposed use of the license, the intended client population, 
and the counseling procedures that the applicant intends to 
use in serving the client population. 

5. Showing successful completion of the national counselor 
examination as distributed and administered under the auspices 
of the national board of certified counselors. 

H;story: Effective June 1, 1991; amended effective February 1, 1995. 
General Author;ty: NDCC 43-47-e3 
Law Implemented: NDCC 43-47-e6 

97-82-81-82. Academ;c pr~qrams. Academic programs are programs 
identified specifically as counse ng programs in the graduate bulletin 
of the accredited school or college. These programs include counseling, 
counselor education, counseling and guidance, and counseling and 
development. In addition to the master•s degree in counseling, the 
applicant•s graduate transcript must indicate coursework in the 
following areas: counseling methods, group counseling, counseling 
theories, counseling practicum, individual appraisal or testing, and 
statistics or research methods. Effective July 1, 1995, in addition to 
the master•s degree, the applicant•s graduate transcript must indicate a 
minimum of forty-eight semester credits (or seventy-two quarter hours), 
including coursework in the following areas: counseling theories, 
counseling methods, group counseling. individual appraisal or testing. 
statistics or research methods, human growth and development, social and 
cultural foundations, career and lifestyle development, professional 
orientation and ethics, and counseling practicum or internship. 

Graduates from master•s degree programs in other human services 
fields may also meet the academic and training standards for licensure. 
In addition to the master•s degree, the applicant•s transfer must 
indicate coursework that is equivalent to the coursework in the 
following areas: counseling methods, group counseling, counseling 
theories, counseling practicum, individual appraisal or testing, and 
statistics or research methods. Effective July 1, 1995, in addition to 
the master•s de ree the a licant•s raduate transcri ts must indicate 
a minimum of fort -ei ht semester credits or sevent -two uarter 
credits), including coursework in the following areas: counseling 
theories, counseling methods, group counseling, individual appraisal or 
testing, statistics or research methods, human growth and development, 
social and cultural foundations. career and lifestyle developments, 
professional orientation and ethics, and counseling practicum or 
internship. 
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H;story: Effective June 1t 1991; amended effective February 1t 1995. 
General Author;ty: NDCC 28-32-92 
Law Implemented: NDCC 43-47-96 

97-82-81-83. Requ;rements to become a 1;censed associated 
counselor. In order for an applicant to become a licensed ~PefessteRa~ 
associated counselort an individual must make application to the boardt 
supplyingt at a minimum, the following information: 

1. A copy of a master's degree from an accredited school or 
college that meets the academic standards set forth in section 
97-92-91-92. 

2. Three recommendations as follows: 

a. One from the practicum agency contact person; 

b. 9Re--fPe~--~~e--ee~Rse~eP-ea~ea~eP-w~e-~Pevtaea-~~e-8tPee~ 
s~~ePvtsteR-tR-t~e-a~~~teaRt!s-ee~Rse~tR§-~Paette~~t-aRa 

e~ One from the applicant's master's degree program advisor~i 
and 

c. One from an additional counselor educator. 

3. A written plan which at a minimum must include an estimated 
number of client contact hours per week and must specify the 
supervision received. The supervision must include 
individualt face-to-face meetings that occur at regular 
intervals over the two-year period. Supervision in a group 
setting may also be provided such as in case conference among 
members of a professional staff or other arrangement. A total 
of one hundred hours over the two-year period of supervision 
through individual and group methods must be documented. At 
least twenty-five hours must be individual face-to-face 
supervision. 

4. Showing successful completion of the national counselor 
examination as distributed and administered under the auspices 
of the national board of certified counselors. 

History: Effective June 1, 1991; amended effective February 1, 1995. 
General Authority: NDCC 28-32-92 
Law Implemented: NDCC 43-47-96 
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STAFF COMMENT: Chapter 97-82-83 contains all new material but is not 
underscored so as to improve readability. 

Section 
97-82-83-81 

CHAPTER 97-82-83 
CODE OF ETHICS 

Code of Ethics 

97-82-83-81. Code of ethics. The board adopts the ethical 
standards of the American counseling association (as revised by the 
American association of counseling and development governing counsel, 
March 1988) as its code of ethics for the practice of counseling. A 
copy of the ethical standards of the American counseling association may 
be obtained from the board. 

History: Effective February 1, 1995. 
General Authority: NDCC 28-32-82, 43-47-83 
Law Implemented: NDCC 43-47-83 
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TITLE 181 

Real Estate Appraiser Qualifications and Ethics Board 
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JANUARY 1995 

CHAPTER 191-92-91 

191-92-91-93. Filing fees. The following annual fees must be 
charged: 

1. Apprentice real property appraiser permit 
2. Licensed real property appraiser permit 

(including the transitionally licensed real 
property appraiser permit) 

3. Certified general real property appraiser permit 
4. Inactive status 

$2ee 
2ee 

2ee 
299 se 

History: Effective October 1, 1992; amended effective January 1, 1995. 
General Authority: NDCC 43-23.3-2e 
Law Implemented: NDCC 43-23.3-eS 
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CHAPTER 181-82-82 

181-82-82-85. Licensed real property appraiser. 

1. Definitions. A licensed real property appraiser permit must 
be issued to an individual who successfully meets all of the 
North Dakota appraisal requirements for such a permit. 

2. Property appraisal limitations. All appraisals for 
transactions not requiring the services of a certified general 
real property appraiser may be prepared by a licensed real 
property appraiser. 

3. Prerequisite requirements - Education and examination. A 
licensed real property appraiser must have successfully 
completed the appraisal board endorsed uniform licensing 
examination or its equivalent. A licensed real property 
appraiser must have successfully completed seventy-five 
classroom hours of education related to real estate appraisal 
which must include coverage of the uniform standards of 
professional appraisal practice. 

a. A classroom hour is defined as fifty minutes out of each 
sixty-minute segment. 

b. Credit toward the classroom hour requirement may only be 
granted where the length of the educational offering is at 
least fifteen hours, and the individual successfully 
completes an examination pertinent to that educational 
offering. 

c. Credit for the classroom requirement may be obtained from 
the following: 

(1) Colleges or universities; 

(2) Community or junior colleges; 

(3) Real estate appraisal or real estate related 
organizations; 

(4) State or federal agencies or commissions; 

(5) Proprietary schools; and 

(6) Other providers approved by the board. 

d. Credit toward the classroom hour requirement may be 
awarded to teachers of appraisal courses. A teacher 
requesting credit for the classroom hour requirement may 

1198 



request credit for either the classroom hour or experience 
requirement, but not both. 

e. There is no time limit regarding when qualifying education 
credit must have been obtained. 

f. Various appraisal courses may be credited toward the 
seventy-five classroom hour education requirement. 
Applicants must demonstrate that their education involved 
substantially equivalent coverage of the topics listed 
below, with particular emphasis on the appraisal of one to 
four unit residential properties. 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

(9) 

(19) 

(11) 

(12) 

(13) 

Influences on real estate value; 

Legal considerations in appraisal; 

Types of value; 

Economic principles; 

Real estate markets and analysis; 

Valuation process; 

Property description; 

Highest and best use analysis; 

Appraisal statistical concepts; 

Sales comparison approach; 

Site value; 

Cost approach; 

Income approach: 

(a) Gross rent multiplier analysis; 

(b) Estimation of income and expenses; and 

(c) Operating expense ratios; 

(14) Valuation of partial interests; and 

(15) Appraisal standards and ethics. 

4. Prerequisite requirement - Experience. A licensed real 
property appraiser must have the equivalent of two thousand 
hours of credible appraisal experience prior to obtaining the 
licensing permit. If requested, documentation in the form of 
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reports or file memoranda should be available to support the 
experience claimed. 

a. Adequate experience will be determined on a point system. 

(1) The point system awards points based on the types of 
appraisals performed, the types of properties 
appraised, and the number of appraisals performed by 
the individual. 

(2) Types of 
appraisal, 
appraisal. 

appraisals performed include standard 
review appraisal, and condemnation 

(a) A standard appraisal is the process of 
developing an appraisal using those methods 
commonly accepted by real estate appraisers as 
constituting the appraisal process and preparing 
a written appraisal report or file memorandum 
describing the appraisal and reporting the 
estimate of value. 

(b) A review appraisal is the process of critically 
reviewing an appraisal report prepared by 
another appraiser and preparing a separate 
written report or file memorandum setting forth 
the results of the review process. The review 
appraiser reviews the report and forms an 
opinion as to the adequacy of the report, the 
appropriateness of the methods used by the 
appraiser, and the reasonableness of the 
appraiser•s conclusions. A review appraiser may 
or may not perform a field review. A field 
review includes inspecting the subject and 
comparables to verify data, to determine the 
appropriateness of the comparables selected and 
adjustments made, and to assist in determining 
the reasonableness of the value estimate. 

(c) A condemnation appraisal is an appraisal of real 
property for condemnation purposes where a 
partial taking is involved and the appraiser 
must develop both a before taking value estimate 
and an after taking value estimate. The 
appraiser uses those methods commonly accepted 
by real estate appraisers as constituting the 
appraisal process including a field inspection 
and preparation of a written appraisal report or 
file memorandum describing the appraisal and 
reporting the before and after value estimates. 

(3) Types of property appraised may include, but are not 
limited to, the following: 
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(a) Land may include farms of one hundred acres 
[40.47 hectares] or more in size, undeveloped 
tracts, residential multifamily sites, 
commercial sites, industrial sites, land in 
transition, etc. 

(b) Residential multifamily, five-12 units may 
include apartments, condominiums, townhouses, 
and mobile home parks. 

(c) Residential multifamily, thirteen plus units may 
include apartments, condominiums, townhouses, 
and mobile home parks. 

{d) Commercial single-tenant may include office 
building, retail store, restaurant, service 
station, bank, day care center, etc. 

(e) Commercial multitenant may include office 
building, shopping center, hotel, etc. 

(f) Industrial may include warehouse, manufacturing 
plant, etc. 

(g) Institutional may include rest home, nursing, 
home, hospital, school, church, government 
building, etc. 

{4) Points assigned for each appraisal type are assigned 
by the appraisal board and are included on the 
application for licensure and certification. A copy 
of this form can be obtained by contacting the 
appraisal board office. 

b. A total of two hundred forty points is equivalent to the 
two thousand-hour requirement. These two hundred forty 
points (two thousand hours of experience) must be obtained 
using at least two years of appraisal practice gained over 
a period of at least twenty-four months. 

c. There is no other time limit regarding when qualifying 
experience may be obtained. 

d. Hours may be treated as cumulative in order to achieve the 
necessary two thousand hours (two hundred forty points) of 
appraisal experience. 

e. Acceptable appraisal experience includes, but is not 
limited to, the following: 

(1) Fee and staff appraisal, ad valorem tax appraisal, 
review appraisal, appraisal analysis, real estate 
counseling (excludes related fields such as real 
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estate lending), highest and best use analysis, 
feasibility analysis or study, and teaching of 
appraisal courses. 

(2) No more than seventy-five points of the total 
experience credit may be in related areas. Related 
experience includes teaching, authorship, and 
counseling. 

1Jl Teachers may request credit for either the classroom 
hour or experience requirement, but not both. 

f. The verification for the two thousand hours (two hundred 
forty points) of experience credit claimed by an applicant 
must be via affidavit on forms prescribed by the state 
certification or licensing board. 

History: Effective October 1, 1992; amended effective January 1. 1995. 
General Authority: NDCC 43-23.3-83, 43-23.3-89 
Law Implemented: NDCC 43-23.3-83, 43-23.3-86, 43-23.3-87, 43-23.3-88, 
43-23.3-89, 43-23.3-17, 43-23.3-18 

191-92-92-96. Certified general real property appraiser. 

1. Definitions. A certified general real property appraiser 
permit must be issued to an individual who successfully meets 
all of the North Dakota appraisal requirements for such a 
permit. 

2. Property appraisal limitations. All transactions having a 
transaction value of one million dollars or more requires an 
appraisal prepared by a certified general real property 
appraiser; all transactions having a transaction value of two 
hundred fifty thousand dollars or more, other than those 
involving appraisals of one-to-four family residential 
properties, require an appraisal prepared by a certified 
general real property appraiser; and all complex one-to-four 
family residential property appraisals require a certified 
general real property appraiser if the transaction value is 
two hundred fifty thousand dollars or more. The term 11 Complex 
one-to-four family residential property appraisal .. means an 
appraisal in which the property to be appraised, the form of 
ownership, or the market conditions are atypical. 

3. Prerequisite requirements - Education and examination. A 
certified general real property appraiser must have 
successfully completed the appraisal board endorsed uniform 
state certification examination or its equivalent. A 
certified appraiser must have successfully completed one 
hundred sixty-five classroom hours of education related to 
real estate appraisal, which must include coverage of the 
uniform standards of professional appraisal practice. 
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a. A classroom hour is defined as fifty minutes out of each 
sixty-minute segment. 

b. Credit toward the classroom hour requirement may only be 
granted where the length of the educational offering is at 
least fifteen hours, and the individual successfully 
completes an examination pertinent to that educational 
offering. 

c. Credit for the classroom requirement may be obtained from 
the following: 

(1) Colleges or universities; 

(2) Community or junior colleges; 

(3) Real estate appraisal or real estate related 
organizations; 

(4) State or federal agencies or commission; 

(S) Proprietary schools; and 

(6) Other providers approved by the state certification 
or licensing board. 

d. Credit towards the classroom hour requirement may be 
awarded to teachers of appraisal courses. A teacher 
requesting credit for the classroom hour requirement may 
request credit for either the classroom hour or experience 
requirement, but not both. 

e. There is no time limit regarding when qualifying education 
credit must have been obtained. 

f. Various appraisal courses may be credited toward the one 
hundred sixty-five classroom hour education requirement. 
Applicants must demonstrate that their education involved 
substantially equivalent coverage of topics listed below 
with particular emphasis on the appraisal of 
nonresidential properties. Residential is defined as 
one-to-four residential units. 

(1) Influence on real estate value; 

(2) Legal considerations in appraisal; 

(3) Types of value; 

(4) Economic principles; 

(5) Real estate markets and analysis; 
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(6) Valuation process; 

(7) Property description; 

(8) Highest and best use analysis; 

(9) Appraisal math and statistics; 

(18) Sales comparison approach: 

(11) Site value; 

(12) Cost approach; 

(13) Income approach: 

(a) Estimation of income and expenses; 

(b) Operating statement ratios; 

(c) Direct capitalization; 

(d) Cash flow estimates; 

(e) Measures of cash flow; and 

(f) Discounted cash flow analysis; 

(14) Valuation of partial interests; 

(15) Appraisal standards and ethics; and 

(16) Narrative report writing. 

4. Prerequisite requirement - Experience. A certified general 
real property appraiser must have the equivalent of two 
thousand hours of credible appraisal experience prior to 
obtaining the certified general real property appraiser 
permit. If requested, experience documentation in the form of 
reports or file memoranda should be available to support the 
experience claimed. 

a. Adequate experience will be determined on a point system. 

(1) The point system awards points based on the types of 
appraisals performed, the types of properties 
appraised, and the number of appraisals performed by 
the individual. 

(2) Types of 
appraisal, 
appraisal. 

appraisals performed include standard 
review appraisal, and condemnation 
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(a) A standard appraisal is the process of 
developing an appraisal using those methods 
commonly accepted by real estate appraisers as 
constituting the appraisal process and preparing 
a written appraisal report or file memorandum 
describing the appraisal and reporting the 
estimate of value. 

{b) A review appraisal is the process of critically 
reviewing an appraisal report prepared by 
another appraiser and preparing a separate 
written report or file memorandum setting forth 
the results of the review process. The review 
appraiser reviews the report and forms an 
opinion as to the adequacy of the report, the 
appropriateness of the methods used by the 
appraiser, and the reasonableness of the 
appraiser•s conclusions. A review appraiser may 
or may not perform a field review. A field 
review includes inspecting the subject and 
comparables to verify data, to determine the 
appropriateness of the comparables selected and 
adjustments made, and to assist in determining 
the reasonableness of the value estimate. 

(c) A condemnation appraisal is an appraisal of real 
property for condemnation purposes where a 
partial taking is involved and the appraiser 
must develop both a before taking value estimate 
and an after taking value estimate. The 
appraiser uses those methods commonly accepted 
by real estate appraisers as constituting the 
appraisal process including a field inspection 
and preparation of a written appraisal report or 
file memorandum describing the appraisal and 
reporting the before and after value estimates. 

{3) Types of property appraised may include, but are not 
limited to, the following: 

(a) Land may include farms of one hundred acres 
[48.47 hectares] or more in size, undeveloped 
tracts, residential multifamily sites, 
commercia 1 sites, industria 1 sites, 1 and in 
transition, etc. 

{b) Residential multifamily, five-12 units may 
include apartments, condominiums, townhouses, 
and mobile home parks. 

(c) Residential multifamily, thirteen plus units may 
include apartments, condominiums, townhouses, 
and mobile home parks. 
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(d) Commercial single-tenant may include office 
building, retail store, restaurant, service 
station, bank, day care center, etc. 

(e) Commercial multitenant may include office 
building, shopping center, hotel, etc. 

(f) Industrial may include warehouse, manufacturing 
plant, etc. 

(g) Institutional may include rest home, nursing 
home, hospital, school, church, government 
building, etc. 

(4) Points assigned for each appraisal type are assigned 
by the appraisal board and are included on the 
application for licensure or certification. A copy 
of this form can be obtained by contacting the 
appraisal board office. 

b. A total of two hundred forty points is equivalent to two 
thousand-hour requirement. These two hundred forty 
points, (two thousand hours of experience) must be 
obtained using at least two years of appraisal practice 
gained over a period of at least twenty-four months. 

c. There is no other time limit regarding when qualifying 
experience may be obtained. 

d. Hours may be treated as cumulative in order to achieve the 
necessary two thousand hours (two hundred forty points) of 
appraisal experience. 

e. Acceptable appraisal experience includes, but is not 
limited to, the following: 

(1) Fee and staff appraisal, ad valorem tax appraisal, 
review appraisal, appraisal analysis, real estate 
counseling (excludes related fields such as real 
estate lending), highest and best use analysis, 
feasibility analysis or study, and teaching of 
appraisal courses. 

(2) No more than seventy-five points of the total 
experience credit may be in related areas. Related 
experience includes teaching, authorship, and 
counseling. 

1J1 Teachers may request credit for either the classroom 
hour or experience requirement, but not both. 

f. The verification for the two thousand hours (two hundred 
forty points) of experience credit claimed by an applicant 
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must be via affidavit on forms prescribed by the state 
certification or licensing board. 

g. The applicant must have at least fifty percent (one 
thousand hours) of nonresidential appraisal experience. 
Residential is defined as one-to-four residential units. 

History: Effective October 1, 1992; amended effective January 1, 1995. 
General Authority: NDCC 43-23.3-93, 43-23.3-99 
Law Implemented: NDCC 43-23.3-93, 43-23.3-96, 43-23.3-97, 43-23.3-98, 
43-23.3-99, 43-23.3-17, 43-23.3-18 
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STAFF COMMENT: Chapter 101-02-02.1 contains all new material but is not 
underscored so as to improve readability. 

Section 
101-02-02.1-01 
101-02-02.1-02 
101-02-02.1-03 

CHAPTER 191-92-92.1 
NONRESIDENT LICENSURE AND TEMPORARY PRACTICE 

Reciprocity 
Temporary Practice Licensure 
Nonresident Consent to Service of Process 

191-92-92.1-91. Reciprocity. If, in the determination of the 
board, another state, territory, or the District of Columbia has 
substantially equivalent licensure requirements and enters into a 
reciprocity agreement with the board, an applicant who is licensed in 
the other state may be licensed under North Dakota Century Code chapter 
43-23.3. To qualify, the applicant must: 

1. Submit an application on a form provided by the board; 

2. Certify that the applicant is licensed or certified to 
appraise real estate in the applicant's state of domicile; 

3. Certify that disciplinary proceedings are not pending against 
the applicant in the applicant's state of domicile or any 
other jurisdiction; and 

4. Pay the application fee. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-03, 43-23.3-11 
law Implemented: NDCC 43-23.3-11 

191-92-92.1-92. Temporary practice licensure. A nonresident of 
this state who has submitted an irrevocable consent to service of 
process may obtain a temporary license to perform a contract relating to 
the appraisal of real estate involving a federally related transaction 
in this state. To qualify, the applicant must: 

1. Submit an application on a form provided by the board; 

2. Certify that the applicant is licensed or certified to 
appraise real estate in the applicant's state of domicile; 

3. Certify that disciplinary proceedings are not pending against 
the applicant in the applicant's state of domicile or any 
othe~ jurisdiction; and 
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4. Pay the application fee. 

A temporary license issued under this section is expressly limited to a 
grant of authority to perform the appraisal work required by the 
contract for appraisal services. Each temporary license expires upon 
the completion of the appraisal work required by the contract for 
appraisal services. 

H;story: Effective January 1, 1995. 
General Author;ty: NDCC 43-23.3-03, 43-23.3-11 
Law Implemented: NDCC 43-23.3-11 

181-82-82.1-83. Nonres;dent consent to serv;ce of process. Each 
applicant under this chapter who is not a resident of this state shall 
submit with the applicant's application an irrevocable consent that 
service of process upon the applicant may be made by delivery of the 
process to the board. This method of process may be used in an action 
against the applicant in a court of this state arising out of the 
applicant's activity as a real estate appraiser in this state if the 
plaintiff cannot, in the exercise of due diligence, effect personal 
service upon the applicant. 

H;story: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-03 
Law Implemented: NDCC 43-23.3-11 
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CHAPTER 191-93-91 

191-93-91-91. SiaAaaPas Copies of uniform standards of 
professional appraisal practice Peq~tPeMeAis. Copies of the uniform 
standards of professional appraisal practice are available upon request 
to the board. 

History: Effective October 1, 1992; amended effective January 1. 1995. 
General Authority: NDCC 43-23.3-83 
Law Implemented: NDCC 43-23.3-88, 43-23.3-18 

181-83-81-82. Standards of appraisal practice requirements. The 
board adopts as its standards of appraisal practice requirements the 
standards of professional appraisal practice and ethical rules specified 
by the uniform standards of professional appraisal practice and all 
other standards and ethical requirements adopted by the appraisal 
foundation. 

History: Effective January 1. 1995. 
General Authority: NDCC 43-23.3-83 
Law Implemented: NDCC 43-23.3-18 
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STAFF COMMENT: Article 181-83.1 contains all new material but is not 
underscored so as to improve readability. 

Chapter 
181-83.1-81 
181-83.1-82 
181-83.1-83 

Section 
181-83.1-81-81 
181-83.1-81-82 
181-83.1-81-83 

ARTICLE 181-83.1 

DISCIPLINARY MATTERS 

Unprofessional Conduct 
Disciplinary Actions 
Complaint Procedure 

CHAPTER 181-83.1-81 
UNPROFESSIONAL CONDUCT 

Unprofessional Conduct 
Reporting Requirements 
Conflict of Interest 

181-83.1-81-81. Unprofessional conduct. Any of the following 
acts and omissions constitute a violation of the standards of 
professional appraisal practice and are grounds for disciplinary action: 

1. Violation or attempted violation of North Dakota Century Code 
chapter 43-23.3 or the rules adopted by the board; 

2. Failure to comply with the standards of professional appraisal 
practice and ethical rules specified by the uniform standards 
of professional appraisal practice and all other standards and 
ethical requirements adopted by the appraisal foundation; 

3. Engaging in the business of real estate appraising under an 
assumed or ficticious name; 

4. Paying a finder•s fee or referral fee to any person in 
connection with the appraisal of real estate, but an 
intracompany payment for business development is not 
unethical; 

5. Making a false or misleading statement in that portion of a 
written appraisal report that deals with professional 
qualifications or in any testimony concerning professional 
qualification; 
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6. Violation of the confidential nature of individual, business, 
or governmental records to which a licensee or permittee 
gained accesses through employment or engagement as an 
appraiser; 

7. Performance of appraisal services beyond the licensee•s or 
permittee•s level of competence; 

8. Having been disciplined in another state, territory, or 
country relating to a license or certificate or the 
authorization to practice as an appraiser; 

9. Negligence, refusal, or incompetence in developing an 
appraisal, preparing an appraisal report, or communicating an 
appraisal; 

19. Failing as a state-certified real estate appraiser to actively 
and personally supervise any person not certified under the 
provisions of North Dakota Century Code chapter 43-23.3 who 
assists the state-certified appraiser in performing real 
estate appraisals; 

11. Having become permanently or temporarily unfit to engage in 
appraisal activity because of physical, mental, emotional, or 
other causes. Suspension of a license or certification in 
cases where the licensee or permittee is temporarily unfit to 
conduct appraisal activity shall only be for the period of 
unfitness; 

12. Commission of any act involving moral turpitude or dishonesty, 
whether the act is committed in the course of the individual•s 
activities as an appraiser or otherwise; 

13. Engaging in conduct involving dishonesty, fraud, deceit, or 
misrepresentation. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-93, 43-23.3-22 
Law Implemented: NDCC 43-23.3-18, 43-23.3-22 

191-93.1-91-92. Reporting requirements. 

1. A licensee or permittee having direct knowledge that any 
licensee or permittee has violated any provision of North 
Dakota Century Code chapter 43-23.3 or the rules adopted by 
the board shall report such knowledge to the board. 

2. Upon being convicted of any act which is or would be 
punishable as a felony in this state, or upon being 
disciplined by the authority that regulates state license or 
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certified appraisers in another jurisdiction, an appraiser 
licensed or certified in this state shall notify the board of 
that fact within thirty days. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-03 
Law Implemented: NDCC 43-23.3-18, 43-23.3-22 

181-83.1-81-83. Conflict of interest. Any board member having an 
immediate personal, private, or financial interest in any matter pending 
before the board shall disclose the fact to the board and shall not vote 
upon such matter. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-03 
Law Implemented: NDCC 43-23.3-18, 43-23.3-22 
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Section 

CHAPTER 181-83.1-82 
DISCIPLINARY ACTION 

HH-93 .1-92-91 
1el-93.1-92-92 
191-93.1-92-93 
191-93.1-92-94 
191-93.1-92-95 

Types of Disciplinary Action 
Consideration 
Modification of Disciplinary Action 
Notice of Disciplinary Action 
Notice of Status 

181-83.1-82-81. Types of disciplinary action. Disciplinary 
action by the board may consist of the following: 

1. Revocation. Revocation terminates an individual's status as a 
licensed or certified appraiser. When a license or 
certificate has been revoked the permittee shall surrender the 
license or certificate immediately to the board. When a 
license or certificate has been revoked the licensee may not 
directly or indirectly engage in, advertise, conduct the 
business of, or act in any capacity as a licensed or certified 
appraiser. Any reapplication for licensure shall be treated 
as a new application. 

2. Suspension. Suspension is the removal of a licensee's 
privilege to act as a licensed or certified appraiser for a 
specified minimum period of time. When a license or 
certificate has been suspended the licensee shall surrender 
the license or certificate to the board for the period of 
suspension. When a license or certificate has been suspended 
the licensee may not directly or indirectly engage in, 
advertise, conduct the business of, or act in any capacity as 
a licensed or certified appraiser, but must maintain the 
license by properly renewing it and complying with continuing 
education requirements. 

3. Monetary fine. A monetary fine must be reasonable in light of 
the conduct of the licensee. A monetary fine may include an 
amount sufficient to reimburse the board for the cost of a 
disciplinary action, or to prevent the licensee from obtaining 
a financial benefit as a result of the licensee's 
unprofessional or improper conduct. 

4. Issuance of letter of reprimand. Reprimand is a form of 
discipline which declares the conduct of the licensee 
improper, but does not limit the licensee's right to act as a 
licensed or certified appraiser. Letters of reprimand may be 
public or private. Letters of reprimand shall be sent by 
certified mail to the licensee. The letter of reprimand shall 
be placed in the licensee's licensure file. 

History: Effective January 1, 1995. 
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General Authority: NDCC 43-23.3-03, 43-23.3-22 
Law Implemented: NDCC 43-23.3-18, 43-23.3-22 

181-83.1-82-82. Consideration. In determining whether a license 
or certificate should be revoked or suspended, whether a monetary fine 
should be imposed, or whether a public or private letter of reprimand 
should be issued, the board shall consider all relevant factors, 
including the following: 

1. The severity of the offense; 

2. The licensee's mental state; 

3. Any physical or mental disability or impairment of licensee; 

4. The potential or actual injury caused by the licensee's 
conduct; 

5. The number of repetitions of the offense; 

6. A pattern of misconduct; 

7. The length of time since the date of violation; 

8. The length of time the respondent has practiced; 

9. Prior disciplinary offenses or the absence thereof; 

10. Remoteness of prior offenses; 

11. The deterrent effect of the penalty imposed; 

12. Dishonesty or selfish motive, or the absence thereof; 

13. The effect of the penalty upon the respondent's livelihood; 

14. Any efforts by the licensee to make restitution or to rectify 
consequences of misconduct; 

15. Evidence of rehabilitation; 

16. Refusal to acknowledge wrongful nature of conduct; 

17. Imposition of other penalties or sanctions; and 

18. Any other aggravating or mitigating circumstances. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-03 
Law Implemented: NDCC 43-23.3-18, 43-23.3-22 
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181-83.1-82-83. Modification of disciplinary action. The board, 
on its own motion or upon application, at any time after the imposition 
of any discipline may reconsider its prior action and reinstate or 
restore such license or certificate or reduce the severity of its prior 
disciplinary action. The taking of any such further action or the 
holding of a hearing with respect thereto shall rest in the sole 
discretion of the board. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-93 
Law Implemented: NDCC 43-23.3-22 

181-83.1-82-84. Notice of disciplinary action. The board shall 
notify the disciplinary enforcement agency of other jurisdictions in 
which the licensee is admitted about any disciplinary action except a 
private letter of reprimand. Except for a private letter of reprimand, 
the board shall cause a notice of disciplinary action to be published in 
the board's newsletter and in the official newspaper of the county in 
which the licensee maintains an office. The notice shall clearly 
identify the licensee affected by the disciplinary action and contain a 
summary of the circumstances which resulted in the action taken, 
including a reference to the appropriate rule or statute. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-93 
Law Implemented: NDCC 43-23.3-22 

181-83.1-82-85. Notice of status. Within ten days after the date 
of the order by which a licensee's license is revoked or suspended, the 
licensee shall cause notice to be given by registered or certified mail, 
return receipt requested, to all current clients. The notice shall 
include the order of the board and state that the licensee cannot act as 
a certified or licensed real estate appraiser after the effective date 
of the order. 

The board may direct the issuance of notice to such financial 
institutions or others as may be necessary to protect the interest of 
clients and other members of the public. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-93 
Law Implemented: NDCC 43-23.3-22 
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Section 
181-83.1-83-81 
181-83.1-83-82 

CHAPTER 181-83.1-83 
COMPLAINT PROCEDURE 

Complaint Procedure 
Informal Disposition 

181-83.1-83-81. Complaint procedure. Any person may file a 
complaint with the board seeking disciplinary action against the holder 
of a license issued by the board. The complainant shall submit a 
written statement describing the nature of the complaint and the facts 
supporting the complaint. The complaint must be verified and include 
the address or phone number at which the complainant can be contacted. 
A complaint must be on the form prescribed by the board absent good 
cause. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-83 
Law Implemented: NDCC 43-23.3-22 

181-83.1-83-82. Informal disposition. At any time prior to or 
after formal disciplinary proceedings have been instituted against a 
licensed or certified appraiser, the appraiser may submit to the board 
an offer of settlement whereby the appraiser agrees to accept sanctions 
in lieu of formal disciplinary action. Sanctions may include 
voluntarily surrendering the license or certificate, suspension of the 
license or certificate, probation, imposition of a monetary fine, a 
letter of reprimand, licensing or certification education courses, or a 
requirement that the appraiser submit work product for board review. If 
the board determines that the proposed settlement will adequately 
protect the public, the board may accept the offer and enter a decision 
consented to by the appraiser incorporating the proposed settlement. 

History: Effective January 1, 1995. 
General Authority: NDCC 43-23.3-83 
Law Implemented: NDCC 28-32-85.1 
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