




























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































b. Identify the medical condition by ICD-9-CM diagnosis for 
which the palliative treatment is proposed; 

c. Provide a proposed treatment plan that includes the 
specific treatment modalities, the name of the provider 
who will perform the treatment, and the frequency and 
duration of the care to be given, not to exceed one 
hundred eighty days; 

d. Describe how the requested palliative care is related to 
the accepted compensable condition; 

e. Describe how the proposed treatment will enable the 
injured employee to continue employment and the adverse 
effect on the injured employee if the palliative care is 
not approved; and 

f. Any other information the director, by bulletin, may 
prescribe. 

4. The bureau shall date stamp all palliative care requests upon 
receipt. Within thirty days of the receipt of a written 
request from the attending doctor to provide palliative care 
as described in subsection 3, the bureau shall send written 
notification to the doctor, the employee, and the employee's 
attorney approving or disapproving the request. 

5. If the attending doctor does not receive written notice from 
the bureau approving or disapproving the care within thirty 
days as set forth in subsection 4, the attending doctor may 
request approval from the director in the manner prescribed in 
subsection 9. 

6 . Subsequent requests for palliative care are subject to the 
same process as the initial request. However, the bureau may 
waive the requirement that the attending doctor submit a 
supplemental palliative care request. 

7. When the palliative care request is approved, the bureau is 
responsible for providing payment for palliative care provided 
as prescribed in the proposed treatment plan or in the 
modified plan as approved by the bureau. 

8. When the request for palliative care is not approved, the 
bureau shall provide specific reasons for not approving the 
care . The bureau, in writing, shall do any or all of the 
following: 

a. Identify any disagreement with the attending doctor's 
diagnosis for which the palliative treatment is proposed. 

b. Provide any reasons why the proposed treatment plan is not 
acceptable. 
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c. Identify why the proposed treatment will not enable the 
injured employee to continue current employment. 

d. Provide any other reasons they believe the proposed 
palliative care is not appropriate. 

9. When the bureau disapproves the requested palliative care, the 
attending doctor may request binding dispute resolution in 
accordance with section 92-01-02-46. Such requests must be 
submitted within thirty days of the date of the bureau 1 s 
notice of disapproval. The request must include an 
explanation as to why the bureau•s stated reasons for 
disapproval are incorrect, and may include any other 
supporting information the attending doctor wishes to present. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-41. Independent medical examinations. 

1. The bureau may request an independent medical examination 
(IME) pursuant to North Dakota Century Code section 65-05-28. 
Reasons for requesting an independent medical examination 
include the following: 

a. To establish or clarify a diagnosis. Prior diagnosis may 
be controversial or ill-defined; 

b. To outline a program of rational treatment, where 
treatment or progress is controversial; 

c. To establish medical data from which it may be determined 
whether the medical condition is related, or not related, 
to the injury; 

d. To determine the extent and duration of aggravation of a 
preexisting medical condition by an occupational injury or 
exposure; 

e. To establish when the compensable medical condition has 
reached maximum medical improvement or when medical 
stationary status has been reached; 

f. To establish a percentage rating for impairment, based on 
the loss of, or loss of use of, body function when maximum 
medical improvement is reached; 

g. To determine the medical indications for reopening of a 
claim for further treatment on the basis of aggravation of 
a compensable lnJury or significant change in medical 
condition, based upon objective findings; 
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h. To determine whether overutilization by a health care 
provider has occurred; 

i . To determine whether a change in health care provider is 
indicated; 

j . To determine whether 
employee appears not 
recuperation; or 

treatment 
to be 

is necessary if 
making progress 

t he 
i n 

k. In instances when the attending doctor has not prov i ded 
current medical reports . 

2. It is the bureau's intention to purchase object i ve 
examinations to ensure that sure and certain determ i natio ns 
are made of all benefits to which the injured employee mig ht 
be entitled. 

3. A report of an independent medical examination must i nc l ude 
the following items: 

a. A detailed chronology of the injury or condition includ ing 
mechanism of injury, diagnostic studies, and treatments 
attempted. The chronology must mention the results of 
treatments and diagnostic studies; 

b. An opinion as to whether treatment actual or proposed i s 
or will be healing or palliative in nature; 

c . An assessment of whether the condition is caused by t he 
claimed injury, on a more probable than not basis; 

d . Specific diagnoses sorted i nto the following categories : 

e. 

(1) The compensable injury; 

(2) Preexisting conditions , and a statement as to whe ther 
they are worsening on their own or are aggravated by 
the compensable condition; and 

(3) Condit i ons acqu i red after the work injury . 

Answers to written questions 
description of what would be 
questions; and 

posed by the bureau, or a 
needed to address th e 

f. Conclusions and a summary statement of the object i ve 
medical findings upon which the conclusions are based. 

4. Examiners must be willing to testify or be deposed on behalf 
of the employee, employer, or the bureau . 
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5. The bureau must provide a m1n1mum of fourteen days' notice to 
the injured employee regarding an independent medical 
examination. The bureau must also reimburse the injured 
employee's expenses for attending the independent medical 
examination pursuant to North Dakota Century Code section 
65-05-28. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-42. Durable medical equipment. 

1. The bureau will authorize and pay rental fee for equipment or 
devices if the need for the equipment will be for a short 
period of treatment during the acute phase of the condition. 

2. The decision to grant or deny authorization for reimbursement 
of selected services or items will be based on the following 
criteria: 

a. The employee is eligible for coverage; and 

b. The service or item prescribed is appropriate and 
medically necessary for treatment of the compensable 
injury. 

3. Rental extending beyond thirty days requires prior 
authorization from the bureau. 

4. If the equipment will be needed on a long-term basis, the 
bureau will consider purchase of the equipment or device. The 
bureau's decision to rent or purchase an item of medical 
equipment will be based on a comparison of the projected 
rental costs of the item with its purchase price. The bureau 
will decide whether to rent or purchase certain items, 
provided they are appropriate and medically necessary for 
treatment of the compensable injury. Decisions to rent or 
purchase items will be based on the following information: 

a. Purchase price of the item. 

b. Monthly rental fee. 

c. The prescribing doctor's estimate of how long the item 
will be needed. 

5. The bureau reserves the right to purchase the equipment or 
item from the most cost-efficient source. 

6. The bureau 
orthotics as 

wi 11 authorize 
needed by the 
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substantiated by the attending doctor. If such items are 
furnished by the attending doctor or another provider, the 
bureau will reimburse the doctor or the provider the actual 
cost for the item. In addition, a handling fee, not to exceed 
ten percent of the wholesale cost of the item, will be paid. 
Providers and doctors must supply the bureau with a copy of 
their original invoice showing actual cost of the item upon 
request of the bureau. 

7. The bureau will repair or replace originally provided damaged, 
broken, or wornout prosthetics, orthotics, or special 
equipment devices upon documentation and substantiation from 
the attending doctor. Prior authorization for such 
replacements is required. 

8. Equipment not requiring prior authorization includes crutches, 
cervical collars, lumbar and rib belts, and other commonly 
used orthotics of minimal cost, usually less than fifty 
dollars. 

9. Personal appliances such as vibrators, heating pads, home 
furnishings, hot tubs, waterbeds, exercise bikes, exercise 
equipment, Jacuzzies, and similar appliances, will not be 
authorized or paid unless the bureau orders otherwise. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-43. Home nursing care. 

1. When the attending doctor believes special or attendant (home 
nurse) care is needed the following information must be 
submitted: 

a. A description of the special or home nursing care required 
to include estimated time required (i.e., catheterization, 
three times per day, thirty minutes; bathing, two times 
per day, one hour; toilet transfers as needed; dressing 
change, four times per day, two hours). 

b. The skill level or special training required to administer 
care (i.e., R.N., L.P.N.; family member who has received 
special training; no special training required). 

c. If known, the name and address of a person or facility 
willing to provide care. 

d. The length of time special or home nursing care will be 
required. 
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2. Approval of fees for home nurse or attendant care is 
negotiable based upon the care provided, and the level of 
training of the provider. 

3. The bureau may authorize and pay for visiting nurse care 
necessary for evaluation or instruction of a home health care 
provider. 

4. When the injured employee or injured employee 1 s family makes 
arrangements for caregivers, reimbursement will be issued 
directly to the injured employee who is responsible for 
reimbursing those providing the home nursing care. 

5. Payment to individuals for services pursuant to this rule does 
not constitute an employer and employee relationship between 
the bureau and the provider of care. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-44. Special programs. 

1. The bureau may from time to time enter into special agreements 
for services provided by, or under the direction of, licensed 
providers authorized to bill the bureau. Special agreements 
are for services other than routine services covered under the 
fee schedule, and may include multidisciplinary or 
interdisciplinary programs such as pain management, work 
hardening, and physical conditioning. 

2. The bureau shall establish payment rates for special 
agreements, and may establish outcome criteria, measures of 
effectiveness, m1n1mum staffing levels, certification 
requirements, special reporting requirements, and such other 
criteria as will ensure injured employees receive good quality 
and effective services at a prudent cost. 

3. Special agreements may be purchased at the discretion of the 
bureau. The bureau may terminate special programs upon thirty 
days• notice to the provider. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-45. Bureau responsibilities. 

1. These rules and the fee schedules do not require the bureau to 
pay a charge for a service that is not for the treatment of a 
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compensable lnJury or a charge that is the primary 
responsibility of another payer. 

2. Determinations of excessiveness and medical necessity are 
subject to a determination of the director or the director's 
representatives and must be determined by evaluating the 
charge and service according to the conditions of 
excessiveness and medical necessity as specified in the 
medical service rules. 

3. As soon as reasonably possible after rece1v1ng a bill the 
bureau shall do any or all of the following: 

a. Pay the charge or any portion of the charge that is not 
denied. 

b. Deny all or a portion of a charge on the basis that the 
injury is not compensable, or the service or charge is 
excessive or not medically necessary. 

c. Request specific additional information to determine 
whether the charge or service is excessive or not 
medically necessary or whether the condition is 
compensable. 

4. If a service is not included in the fee schedule and the 
charge is not otherwise excessive and is medically necessary 
the bureau shall evaluate the charge against the usual and 
customary charges prevailing in the same geographic community 
for similar services. 

5 . If the charge submitted is less than or equal 
prevailing and customary charges, the bureau shall 
charge in full. If the charge exceeds the usual and 
charges, the bureau shall pay an amount equal to the 
customary charge for similar services. 

to the 
pay the 

customary 
usual and 

6. The bureau shall provide written notification through a notice 
of nonpayment to the employee when the employee is personally 
responsible for the payment of a charge and to the provider 
through a remittance advice of denial of part or all of a 
charge, or to the provider for any request for additional 
information. Written notification must include: 

a. The basis for denial of all or part of a charge that the 
payer has determined is not for a compensable injury under 
North Dakota Century Code title 65. 

b. The basis for denial or reduction of each charge and the 
specific amounts being denied or reduced for each charge 
meeting the conditions of excessive charge. 
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c. The basis for denial of each charge meeting the conditions 
of an excessive service. 

d. The basis for denial of each charge not meeting the 
conditions of medically necessary. 

e. A request for an appropriate record or the specific 
information requested to allow proper determination of the 
bill, or both. 

7. Any payment made to a provider which is determined to be 
wholly or partially excessive or not medically necessary, 
according to the conditions prevailing at the time of payment, 
may be collected from the provider by the bureau in the amount 
that the reimbursement was excessive. 

8. If the bureau requests a special report as defined in section 
92-01-02-29, asking the health care provider or doctor to 
respond to specific questions regarding causation, 
aggravation, preexisting conditions, or to clarify complex 
conditions, or other issues not required to be included in 
standard reports, the bureau will pay a reasonable fee for 
responding to such requests. The health care provider or 
doctor should include in the special report the time involved 
in responding to such requests. Both time factors and 
complexity of the issues will be considered when determining 
the reasonableness of fees for such service. Such services 
should be billed under current procedural terminology code 
99080 with a descriptor of "special report". 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-4.5.1. Provider responsibilities and billings. 

1. A provider may not submit a charge for a service which exceeds 
the amount which the provider charges for the same type of 
service in cases unrelated to workers• compensation injuries. 

2. All bills must be fully itemized, including ICD-9-CM codes, 
and services identified by code numbers and descriptions found 
in the fee schedules or as otherwise provided for in these 
rules. The definitions of commonality in the guidelines found 
in the current procedural terminology must be used as guides 
governing the descriptions of services, except as otherwise 
provided in the fee schedules or in these rules. 

3. All health care providers shall submit bills referring to one 
claim only for medical services on current form UB 82 or form 
HCFA 1500, except for dental billings which must be submitted 
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on American dental association J512 dental claim forms. Bills 
and reports must include: 

a. The employee 1 s full name and address; 

b. The employee 1 s claim number and social security number; 

c. Date and nature of injury; 

d. Area of body treated, including ICD-9-CM code identifying 
right or left, as appropriate; 

e. Date of service; 

f. Place of service; 

g. Type of service; 

h. Appropriate procedure code or hospital revenue code; 

i. Description of service; 

j. Charge for each service; 

k. Units of service; 

1. If dental, tooth numbers; 

m. Total bill charge; 

n. Name of practitioner providing service along with the 
provider 1 s tax identification number; 

o. Date of bills; and 

p. Submission of supporting documentation or chart notes 
documenting services that have been billed. 

4. Any correspondence received must be legible and reproducible. 
Legible copies of office or progress notes are required for 
all followup visits. Office notes are not acceptable in lieu 
of requested narrative reports. Communications should refer 
to one claim only. 

5. Providers must supply a copy of an appropriate record that 
adequately documents the service and substantiates the nature 
and necessity of the service or charge. The following 
supporting documentation is required when billing for 
services: 

a. Laboratory and pathology reports; 

b. X-ray findings; 
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c. Operative reports; 

d. Office notes, physical therapy, and occupational therapy 
progress notes; 

e. Consultation reports; 

f. History, physical examination, and discharge summaries; 

g. Special diagnostic study reports; and 

h. Special or other requested narrative reports. 

6. When a provider of medical services, including a hospital, 
submits a bill to the bureau for medical services, the medical 
provider shall submit a copy of such a bill to the employee to 
whom the services were provided. The copy to the employee 
must be stamped or printed with a legend that clearly 
indicates that it is a copy and is not to be paid by the 
employee. 

7. Pursuant to subsection 4 of North Dakota Century Code section 
65-05-07, a provider may not collect or attempt to collect 
payment from an injured employee, the employer, or any other 
insurer or government for an excessive charge or a charge 
deemed not medically necessary. A charge must be removed by 
the provider from subsequent bill statements if the bureau has 
determined the charge is excessive or not medically necessary. 
Disputes arising out of reduced or denied reimbursement are 
handled in accordance with section 92-01-02-46. In all cases 
of accepted compensable lnJury or illness under the 
jurisdiction of the workers' compensation law, the injured 
employee is not liable for payment for any services for the 
treatment of that injury or illness, with the following 
exceptions: 

a. When the injured employee seeks treatment for conditions 
not related to the accepted compensable injury or illness; 

b. When the injured employee seeks treatment that has not 
been prescribed by the employee's attending doctor. This 
would include ongoing treatment by nonattending doctors; 

c. When the injured employee seeks palliative care, except as 
provided in section 92-01-02-40, after the employee has 
been provided notice that the employee is medically 
stationary; 

d. When the injured employee seeks treatment after being 
notified that such treatment has been determined to be 
unscientific, unproven, outmoded, or experimental; and 
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e. When the injured employee did not follow the requirements 
of subsection 1 of North Dakota Century Code section 
65-05-28 regarding change of doctors. 

8. A health care provider may not bill for services not provided 
to the worker. A health care provider may not bill multiple 
charges for the same service. Rebilling must indicate that 
the charges have been previously billed. 

9. Pursuant to North Dakota Century Code section 65-05-33, a 
health care provider may not submit false or fraudulent 
billings. As used in this section, 11 false or fraudulent 11 

means an intentional deception or misrepresentation issued 
with the knowledge that the deception could result in 
unauthorized benefit to the provider or some other person. 

10. Only one office visit designation may be used at a time except 
for those code numbers relating specifically to additional 
time. 

11. When an employee is seen initially in an emergency department 
and is then admitted to the hospital for inpatient treatment, 
the services provided immediately prior to the admission must 
be considered part of the inpatient treatment. 

12. Physician assistant or nurse practitioner fees will be paid at 
the rate of eighty percent of a doctor's fee for a comparable 
service. The bills for these services must be marked with 
modifier NP. 

13. A physical medicine modality or manipulation, when applied to 
two or more areas at one visit, must be reimbursed at one 
hundred percent of the maximum allowable fee for the first 
area treated, fifty percent for the second area treated, and 
twenty-five percent for all subsequent areas treated. 

14. When ultrasound, diathermy, microwave, infrared, and hot packs 
are used in combinations of two or more during one treatment 
session, only one may be reimbursed, unless two separate 
effects are demonstrated. 

15. When multiple areas are examined using CAT scan or magnetic 
resonance imaging, the first area examined must be reimbursed 
at one hundred percent, the second area at fifty percent, and 
the third and all subsequent areas at twenty-five percent of 
the allowable fee schedule amount. 

16 . When a health care provider is asked to review records or 
reports prepared by another health care provider, the provider 
should bill for its review of the records utilizing current 
procedural terminology code 99080 with a descriptor of 11 record 
review 11

• The billing should include the actual time spent 
reviewing the records or reports and should list the health 
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care provider 1 s normal 
would include records 
examination reports. 

hourly 
reviewed 

rate 
for 

for such review. This 
independent medical 

17. When there is a dispute over the amount of a bill or the 
necessity of services rendered, the bureau shall pay the 
undisputed portion of the bill and provide specific reasons 
for nonpayment or reduction of each medical service code. 
Resolution of treatment disputes and fee disputes must be made 
in accordance with section 92-01-02-46. 

18. Conditions preexisting or unrelated to the compensable injury 
are not the responsibility of the bureau. If medical 
documentation outlines that another condition is being treated 
concurrently with the compensable injury and the unrelated 
condition has no effect on the compensable injury, the bureau 
may reduce the charges submitted for treatment. When an 
unrelated condition is being treated concurrently with the 
occupational condition, the attending doctor must notify the 
bureau immediately and submit the following: 

a. Diagnosis or nature of unrelated condition. 

b. Treatment being rendered. 

c. The effect, if any, on the occupational condition. 

A thorough explanation of how the unrelated condition is 
affecting the compensable injury must be included with any 
request for authorization to treat the unrelated condition. 
Temporary treatment of an unrelated condition may be allowed, 
upon prior approval by the bureau, provided these conditions 
directly retard recovery of the compensable condition. The 
bureau will not approve or pay for treatment for a known 
preexisting unrelated condition for which the employee was 
receiving treatment prior to the occupational injury or 
disease, which is not retarding recovery of the occupational 
condition. The bureau may not pay for treatment of an 
unrelated condition when it no longer exerts any influence 
upon the compensable injury. When treatment of an unrelated 
condition is being rendered, reports must be submitted monthly 
outlining the effect of treatment on both the unrelated and 
the compensable injury conditions. 

19. In cases of questionable liability where the bureau has not 
rendered a decision on compensability and where the provider 
has billed the injured employee or other insurance, and the 
claim is subsequently allowed, the provider shall refund the 
injured employee or other insurer in full and bill the bureau 
for services rendered. 

20. The bureau does not pay for the cost of duplicating records 
when covering the treatment received by the injured employee. 

502 



In cases where the bureau requests additional records to those 
listed in subsection 5 or records prior to the date of injury, 
the bureau will pay a minimum charge of five dollars for five 
or less pages and the m1n1mum charge of five dollars plus 
thirty-five cents per page for every page after the first five 
pages. 

21. The provider shall undertake professional judgment to assign 
the correct approved billing code for the service rendered 
using the appropriate provider group designation. Bills 
received without codes must be returned to the provider. 

22. Billing codes must be found in the most recent edition of the 
following: physician 1 s current procedural terminology; HCFA 
(health care financing administration) common procedure coding 
system (HCPCS); code on dental procedures and nomenclature 
maintained by the American dental association; or any other 
code listed in the fee schedules. 

23 . Pursuant to subsection 6 of North Dakota Century Code section 
65-05-07, providers shall comply within thirty calendar days 
with the bureau•s request for copies of existing medical data 
concerning the services provided, the patient 1 s condition, the 
plan of treatment, and other issues pertaining to the bureau 1 s 
determination of compensability, medical necessity, or 
excessiveness or the bureau may assess a one hundred dollar 
penalty for failure to comply. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-46. Medical services disputes. 

1. Dispute resolution is mandated by these rules under North 
Dakota Century Code section 65-02-20 when an aggrieved party 
raises a bona fide dispute • concerning the bureau•s 
determination that an employee has received, is receiving, or 
is proposed to receive medical treatment for a compensable 
condition that is excessive, inappropriate, ineffectual, or in 
violation of the medical rules regarding the performance of 
medical services. Dispute resolution is also mandated under 
these rules where the aggrieved party is an employer who 
disputes an award of medical services. 

2. The bona fide dispute must involve medical services including 
the following: 

a . Medical services performed by doctors; 

b. Ancillary services that are prescribed by an attending 
doctor; 
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c. Any services that cannot be obtained without a doctor's 
prescription; 

d. Those services that qualify for review under this rule 
pursuant to section 92-01-02-30; 

e. Braces, splints, and physical restorative devices will be 
reviewed under the provisions of this rule only if the 
sole issue is whether the treatments are excessive, 
inappropriate, ineffectual, or in violation of the rules 
regarding the performance of medical services; 

f. Requests for palliative care; and 

g. Denials or reductions in payment to the health care 
provider arising out of medical bill review or application 
of the bureau's fee schedules or medical service rules. 

3. An aggrieved party is an employee, employer, or health care 
provider who raises a bona fide dispute. 

4. The bureau may dismiss the petition for dispute resolution, at 
any time during the proceedings, if it finds there is no 
bona fide dispute. In such case the bureau will issue an 
administrative order denying application of these rules to the 
dispute. 

5. In order to show a bona fide dispute: 

a. An employer must show that the charges affect the 
employer's premium payment to the bureau. 

b. An employee must show that the reduction or denial of care 
will oblige the employee to personally pay for the service 
(e.g., application of the fee schedules reducing a payment 
to a provider may not be contested by the employee because 
subsection 4 of North Dakota Century Code section 65-05-07 
does not allow the provider to bill the employee for 
services rendered to treat a compensable injury). 

c. Any party must show that the dispute concerns a question 
of fact. Any dispute that is solely a question of law is 
not subject to binding dispute resolution under this 
section. In such case, the bureau shall issue an 
administrative order. The sole remedy for an aggrieved 
party is appeal to the appropriate district court. A fact 
hearing may not be conducted in such case, absent order of 
a court. 

d. Any party must show that the dispute does not concern the 
compensability of an entire condition (e.g., an employee 
alleges that diabetes was triggered by injury. The 
correct issue is whether there is a causal relationship 
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between injury and condition. In such case the employee 1 s 
remedy is for formal hearing under North Dakota Century 
Code chapter 28-32 or binding arbitration under North 
Dakota Century Code section 65-02-15 et seq.). However, 
this section does not preclude denial of single medical 
charges as unrelated. 

6. A petition for binding dispute resolution stays payment of the 
health care provider•s bills pending final outcome of the 
reviews. 

7. An aggr i eved party must first exhaust the dispute resolut i on 
procedures of the managed care vendor prior to filing a 
request with the bureau for informal review, reconsideration , 
or for binding dispute resolution on any issue related to 
managed care services as defined by these rules. The managed 
care vendor•s dispute resolution process must be completed 
within thirty days of receipt of the necessary information to 
process the request. The managed care vendor must orally 
notify the aggrieved party and the bureau of the results of 
the additional review and notify the bureau in writing within 
seven days of completion of the additional review. 

8 . After the aggrieved party exhausts the dispute resolution 
procedures of the managed care vendor, the bureau shall 
undertake an informal investigation, review the medical 
evidence, including any new evidence the aggrieved party 
submits, and the recommendations of the managed care vendor. 

The bureau shall issue an informal decision within thirty days 
after receiving written notification of the managed care 
vendor•s dispute resolution results and shall serve a copy of 
the informal decision to the parties by regular mail. The 
informal decision must summarize the reason for the 
determination, but need not make findings of fact and 
conclusions of law. If the aggrieved party does not file a 
formal petition for binding dispute resolution under these 
rules within thirty days of issuance of the bureau 1 s informal 
decision, that decision is final, subject only to reopening 
under North Dakota Century Code section 65-05-04. 

9. The aggrieved party shall file a formal petition for binding 
dispute resolution within thirty days of issuance of the 
bureau•s informal decision. The formal petition for binding 
dispute resolution must be in a form and format as prescribed 
by the director and must: 

a. Identify the employee 1 s name, date of injury, and claim 
number; 

b. Certify that the relatedness of ongoing treatment to the 
work-related injury is not at issue at the time of the 
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request, except that denial of single medical charges as 
unrelated may be decided under these rules; 

c. Specify the treatment in question along with the time 
period of the treatment in dispute. When the treatment is 
proposed, the requesting party shall provide the director 
with documentation of the specific treatment plan proposed 
by the attending doctor; 

d. Provide all relevant and pertinent medical information 
along with any medical documentation which indicates that 
the treatment in question conforms to accepted medical 
standards of care; 

e. Identify any harm that has befallen, or might befall the 
employee; 

f. If applicable, provide specific examples of how the 
treatment complies with the medical service rules; and 

g. Identify the specific relief sought. 

10. Similarly, formal petition for binding dispute resolution 
regarding denial or reductions in fees must be in a form and 
format as prescribed by the director and must: 

a. Be filed within thirty days of issuance of the bureau's 
informal decision; 

b. State specific code and dates of service in dispute; 

c. State the grounds for questioning the disputed amount; 

d. State the request for correction and relief; and 

e. Include specific documentation to support the review 
request, including copies of original health care 
financing administration bills, chart notes, remittance 
advice, any correspondence between the parties regarding 
the dispute, and any other documentation necessary to 
evaluate the dispute. 

11. The director shall review the formal petition for binding 
dispute resolution and notify the aggrieved party by regular 
mail if a bona fide dispute was found to exist. If the 
director determines that a bona fide dispute exists, an 
investigation of the petition and evidence must be conducted. 
The investigation may include request for and review of 
pertinent medical treatment and payment records, interviews 
with the parties to the dispute, or consultation with an 
appropriate health care provider or committee of the 
provider's peers. 
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12. The bureau shall arrange all relevant and pertinent medical 
information in chronological order, with the oldest documents 
on top, and numbered in Arabic numerals in the lower 
right-hand corner of each page, beginning with the document of 
the earliest date. The documents must have an i ndex that 
includes the document numbers, descriptions of each document, 
author, number of pages, and date of the document. The bureau 
shall provide the aggrieved party with a copy of the index. 

13. 

14. 

If additional information is necessary, the director shall so 
advise the parties. Upon receipt of a written request for 
additional information, the parties have fourteen days to 
respond. If the party does not provide the information 
requested by the director, the director may issue an order 
resolving or dismissing the dispute based on available 
information. 

If the aggrieved party believes that relevant medical 
information has not been provided, the party shall either 
provide that information, or identify the report by date, name 
of provider, and address so that the bureau may obtain the 
missing medical record. If the aggrieved party submits new 
evidence, the party shall arrange the evidence in 
chronological order, with the oldest documents on top, and 
numbered in Arabic numerals in the lower right-hand corner of 
each page, beginning with the document of the earliest date . 

The director shall determine whether it is necessary to 
appoint medical care providers to examine the records or 
employee. The director may determine that peer review is not 
required, and enter a final administrative order based upon 
the investigation. 

If the director determines it is 
appropriate health care providers to 
providers may: 

a. Examine the medical records; and 

necessary to appoint 
review the case, the 

b. If necessary, perform any reasonable and necessary medical 
tests, other than invasive tests, pursuant to North Dakota 
Century Code section 65-05-28. 

15. The appropriate health care providers are those appointed by 
the director provided further that: 

a. The director may select a health care provider or convene 
a panel of health care providers to conduct the review in 
accordance with subsection 3 of North Dakota Century Code 
section 65-05-07; 
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b. When a doctor is selected to conduct a review, the doctor 
must be a practitioner of the healing art of the health 
care provider whose treatment is being reviewed; and 

c. When a panel of doctors is selected, at least one member 
of any such panel must be a practitioner of the healing 
art of the health care provider whose treatment is being 
reviewed. 

16. When an examination of an employee is necessary, the director 
shall inform the employee of the date, time, and location of 
the examination with copies to the attending doctor and the 
selected health care providers, doctor, or panel members. The 
examination may include: 

a. A review of all medical records and x-rays submitted; 

b. An interview and examination with the employee; and 

c. Performance of any necessary tests, except invasive tests, 
laboratory studies, or x-rays. 

17. If the employee does not attend the examination, without good 
cause, the director may issue an order resolving or dismissing 
the dispute based on available information. 

18. When an examination of an employee or a review of the 
employee's medical records is conducted, the doctor or panel 
of doctors shall mail a report to the director in writing 
within five days of the examination, with copies mailed to the 
employee and attending doctor. The report may include: 

a. Reason for the examination; 

b. Past medical history; 

c. Current medical problem; 

d. Current treatment; 

e. Results of the examination; 

f. Results of any tests performed; 

g. Diagnosis identified by ICD-9 code or DSM III-R code; 

h. Whether the employee is medically stationary; 

i. Whether current treatment is excessive, inappropriate, 
ineffectual, or in violation of the rules; and 

j. Whether or not the current treatment should be continued, 
modified, or terminated. 
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19. Upon conclusion of the review, those performing peer review 
shall issue a summary of the pertinent facts, and reasons for 
the decision as outlined in subsection 18. The director 
retains continuing jurisdiction pursuant to North Dakota 
Century Code section 65-05-04, and may affirm, modify, or 
reverse the decision of those performing peer review. The 
director shall limit exercise of continuing jurisdiction to 
reverse or modify the decision of those performing peer review 
to instances in which: 

a. The peer review decision is contrary to law or the medical 
service rules; or 

b. The peer review decision has no rational basis. 

The director may refuse to exercise continuing jurisdiction 
without explanation. The director shall issue a final 
administrative order in reviewable form containing findings of 
fact, conclusions of law, and order. The decision that is 
reviewable by the courts is that of the director. 

20. An appeal of the director's order must be taken to the 
district court specified in North Dakota Century Code section 
65-10-01. The provisions of North Dakota Century Code chapter 
28-32 are applicable to govern any appeals, except that in 
accordance with North Dakota Century Code section 65-02-20, 
the standard of review is whether there has been an abuse of 
discretion by the director. The provisions of North Dakota 
Century Code chapter 28-32 which conflict with these rules do 
not apply by virtue of North Dakota Century Code section 
65-02-20. 

21. These rules govern any informal request or formal petition for 
medical services dispute resolution made following a managed 
care recommendation that occurs on or after January 1, 1994. 
In order to facilitate uniformity of decision, and speedy 
resolution of dispute, these rules will also govern any such 
qualifying request made prior to January 1, 1994, by 
stipulation of the aggrieved party and the bureau, provided 
that dispute resolution had not already taken place in any 
other proceeding regarding the issue in dispute. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20 
Law Implemented: NDCC 65-02-20 

92-01-02-47. Providers performing peer review. 

1. In consultation with the workers compensation bureau's health 
care advisory board, the director shall establish and maintain 
a list of appropriate doctors and health care providers or 
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panel of health care providers and doctors, to review medical 
services disputes. 

2. Doctors and health care providers, and panels of doctors and 
health care providers, will be selected by the director. To 
be eligible to receive reimbursement for treating injured 
employees, all North Dakota doctors and health care providers 
must be available for peer review upon the request of the 
director. Peer review members may not include any North 
Dakota health care providers or doctors whose examination or 
treatment is the subject of the review, or any health care 
provider whose license is under suspension by the provider's 
licensing board. 

3. Doctors and health care providers performing peer review and 
appointed pursuant to this rule and acting pursuant to the 
authority of the director are agents of the department. The 
findings of those performing peer review, all of the records 
and all communications to or before the reviewers are 
privileged and are not discoverable or admissible in any 
proceeding other than those under this chapter. 

4. Any person performing binding dispute resolution under these 
rules is immune from any civil liability pursuant to North 
Dakota Century Code section 65-02-20 so long as that person 
acts in good faith, without malice, and not for improper 
personal enrichment. 

5. When an employee is required to attend an examination pursuant 
to section 92-01-02-46, the director shall send notice of the 
examination to the employee and all affected parties. The 
notice must inform all parties of the time, date, location, 
and purpose of the examination. 

6. Those performing peer review pursuant to this rule must be 
paid as follows: 

a. A single health care provider, other than a doctor, shall 
receive seventy-five dollars to be billed under North 
Dakota specific code BDR01. In addition, the person shall 
receive twenty-five dollars for the report to the 
director, to be billed under North Dakota specific code 
BDR02. These fees apply to evaluations by all single 
health care providers, other than doctors. 

b. A single doctor selected pursuant to section 92-01-02-46 
to review records, review treatment, perform reasonable 
and appropriate tests, or examine the employee, shall 
receive one hundred fifty dollars per hour up to a maximum 
of four hours for record review and examination. The 
doctor will also receive one hundred dollars for 
preparation and submission of the report. Billings for 
services by a single doctor must be billed under North 
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Dakota specific code BDR03 for the examination and BDR04 
for the report. 

c. Health care providers, other than doctors, selected to a 
panel of reviewers shall each receive seventy-five dollars 
for r~cord review and the examination. The health care 
provider who prepares and submits the report shall receive 
an additional twenty-five dollars. Billings by each panel 
member selected must be billed under North Dakota specific 
code BDR05. Billing for the panel report must be billed 
under North Dakota specific code BDR06. 

d. Doctors selected to serve on a panel of doctors to review 
records, review treatment, perform reasonable and 
appropriate tests, or examine the employee shall each 
receive one hundred fifty dollars per hour up to a maximum 
of four hours for record review and examination. The 
panel member who prepares and submits the panel report 
shall receive an additional one hundred dollars for 
preparation and submission of the report. Billings by 
each doctor selected to a panel must be billed under North 
Dakota specific code BDR07 for the examination and BDR08 
for the report. 

e. Notwithstanding the provisions of this subsection, the 
director may in a complex case requiring extensive review 
preauthorize additional fees of up to two hundred dollars 
above the amounts specified. Billings for that additional 
amount must be billed under North Dakota specific code 
BDR09. 

7. The costs related to record review, examinations, and reports 
pursuant to this rule shall be paid by the bureau and charged 
to the appropriate claim file. If additional diagnostic tests 
are required, the costs for these tests must be reimbursed in 
accordance with the North Dakota fee schedules. The bureau 
shall also pay the employee for travel within the parameters 
of North Dakota Century Code section 65-05-28. 

8. If an employee fails to appear for a required examination 
under this section, without providing the doctor with at least 
twenty-four hours• notice, each selected doctor shall receive 
one hundred dollars. Billings for cancellations in these 
circumstances must be billed under North Dakota specific code 
BDR10. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08, 65-02-20, 65-05-07 
Law Implemented: NDCC 65-02-20, 65-05-07 

92-01-02-48. Elements of filing. 

511 



1. For purposes of this 
meanings given unless 
different meaning: 

section, the following terms have the 
the context clearly indicates a 

a. "Appropriate record" means a legible medical record or 
report from a provider, or any other relevant and material 
information, substantiating the type, nature, extent, and 
work-relatedness, if any, of an injury, and adequate to 
verify the level, type, and extent of services provided. 

b. "Bill" or 11 billing11 means a 
charges and services rendered 
work-related injury. 

provider's statement 
for treatment of 

of 
a 

c. 11 Bill review11 means the review or audit of medical bills 
and any associated medical records by a contractor for the 
North Dakota workers compensation bureau and may include 
review for duplications, omissions, actual delivery of 
billed services and items, accuracy of charges and 
associated coding, and improper concurrent billing for 
services involving evaluation or treatment, or both, of 
both work-related and nonwork-related problems. 

d. 11 Claim application 11 means the worker's claim for injury 
(SFN 2828), form C1. 

e. 11 Employer•s report 11 means the employer's report of injury 
(SFN 13660), form C2. 

f. "Doctor's report 11 means the doctor's report of injury (SFN 
10015), form C3 or other appropriate record that includes 
the information requested on form C3. 

g. 11 Provider 11 is as defined in subsections 13 and 22 of North 
Dakota Century Code section 65-01-02. 

h. 11 Reapplication 11 means worker's notice of reapplication 
(SFN 16829), form C4, or correspondence signed by the 
injured employee requesting additional benefits. 

i. "Wage verification" means federal and state income tax 
returns; W-2 forms; daily, weekly, biweekly, semimonthly, 
or monthly employer payroll statements; and income 
statements prepared in accordance with generally accepted 
accounting practices. 

2. The elements of filing for an application for workers• 
compensation are deemed satisfied when the bureau has received 
the following items: 

a. Form C1 completed and signed by the employee; 
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b. Form C2 completed and signed by 
employer's report is deemed admitted 
Dakota Century Code section 65-01-14; 

the employer or the 
pursuant to North 

c. Form C3 or appropriate record completed and signed by the 
provider; 

d. Wage verification as requested by the bureau, i f 
disability benefits are claimed; 

e. Appropriate records from the provider; and 

f . The claim has been assigned to the appropriate rate 
classification and proper coverage verified by the 
policyholder services department. 

3. The elements of filing for a reapplication are deemed to be 
satisfied when the bureau is in receipt of the follow i ng 
items: 

4. 

a . Form C4 or correspondence requesting benefits signed by 
the employee; 

b. Wage verification as requested by the bureau, if 
disability benefits are claimed; and 

c . Appropriate records from ~he provider. 

The elements of 
deemed satisfied 
following items: 

filing for payment 
when the bureau is 

of a medical bill are 
in receipt of the 

a . A bill or billing from the provider or employee; 

b. Appropriate records from the provider or employee ; and 

c. A bill review has been completed. 

5. If the bureau requests additional material information from 
the employee in order to process the claim reapplication and 
the employee does not provide the information as requested, 
elements of filing are not deemed satisfied until the emp l oyee 
provides the information as requested. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-02-08 

92-01-02-49. Determination of employment. 

1. Any service performed for another for remunerat i on under any 
agreement or contract of hire express or implied is presumed 
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to be employment unless it is shown that the individual 
performing the service is an independent contractor as 
determined by the "common law" test. 

a. An employment relationship exists when the person for whom 
services are performed has the right to control and direct 
the individual person who performs the services, not only 
as to the result to be accomplished by the work but also 
as to the details and means by which that result is 
accomplished. It is not necessary that the employer 
actually direct or control the manner in which the 
services are performed; it is sufficient if the employer 
has the right to do so. The right to discharge is a 
significant factor indicating that the person possessing 
that right is an employer. The right to terminate a 
contract before completion to prevent and minimize damages 
for a potential breach or actual breach of contract does 
not, by itself, establish an employment relationship. 
Other factors indicating an employer-employee 
relationship, although not necessarily present in every 
case, are the furnishing of tools and the furnishing of a 
place to work to the person who performs the services. 
The fact that the contract must be performed at a specific 
location such as building site, does not, by itself, 
constitute furnishing a place to work if the nature of the 
work to be done precludes a separate site or is the 
customary practice in the industry. If a person is 
subject to the control or direction of another merely as 
to the result to be accomplished by the work and not as to 
the means and methods for accomplishing the result, the 
person will likely be an independent contractor. A person 
performing services as an independent contractor is not as 
to such services an employee. Persons such as physicians, 
lawyers, dentists, veterinarians, public stenographers, 
and auctioneers, engaged in the pursuit of an independent 
trade, business, or profession, in which they offer their 
services to the public, are independent contractors and 
not employees. 

b. In determining whether a person is an independent 
contractor or an employee under the "common law" test, the 
following twenty factors are to be considered: 

(1) Instructions. A person who is required to comply 
with other persons• instructions about when, where, 
and how the person is to work is ordinarily an 
employee. This control factor is present if the 
person or persons for whom the services are performed 
have the right to require compliance with 
instructions. 

(2) Training. Training 
experienced employee to 
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corresponding with the person, by requiring the 
person to attend meetings, or by using other methods, 
indicates that the person or persons for whom the 
services are performed want the services performed in 
a particular method or manner . 

(3) Integration . Integration of the person•s services 
into the business operations generally shows that the 
person is subject to direction and control. When the 
success or continuation of a business depends to an 
appreciable degree upon the performance of certa in 
services, the persons who perform those services must 
necessarily be subject to a certain amount of control 
by the owner of the business. 

(4) Services rendered personally. If the services must 
be rendered personally, presumably the person or 
persons for whom the services are performed are 
interested in the methods used to accomplish the work 
as well as in the results. 

(5) Hiring, superv1s1ng, and paying assistants . If the 
person or persons for whom the services are performed 
hire, supervise, and pay assistants, that factor 
generally shows control over the persons on the job. 
However, if one person hires, supervises, and pays 
the other assistants pursuant to a contract under 
which the person agrees to provide materials and 
labor and under which the person is responsible only 
for the attainment of a result, this factor indicates 
an independent contractor status. 

(6) Continuing relationship. A continuing relationship 
between the person and the person or persons for whom 
the services are performed indicates that an 
employer-employee relationship exists . A continuing 
relationship may exist where work is performed at 
frequently recurring although irregular intervals. 

(7) Set hours of work. The establishment of set hours of 
work by the person or persons for whom the services 
are performed is a factor indicating control . 

(8) Full time required. If the person must devote 
substantially full time to the business of the person 
or persons for whom the services are performed, such 
person or persons have control over the amount of 
time the person is able to do other gainful work. An 
independent contractor, on the other hand, is free to 
work when and for whom the person chooses. 

(9) Doing work on the premises of the person or persons 
for whom the services are performed . If the work is 
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performed on the premises of the person or persons 
for whom the services are performed, that factor 
suggests control over the person, especially if the 
work could be done elsewhere. Work done off the 
premises of the person or persons receiving the 
services, such as at the office of the worker, 
indicates some freedom from control. This fact by 
itself does not mean that the person is not an 
employee. The importance of this factor depends on 
the nature of the service involved and the extent to 
which an employer generally would require that 
employees perform such services on the employer's 
premises. Control over the place of work is 
indicated when the person or persons for whom the 
services are performed have the right to compel the 
worker to travel a designated route, to canvass a 
territory within a certain time, or to work at 
specific places as required. 

(10) Order or sequence set. If a person must perform 
services in the order or sequence set by the person 
or persons for whom the services are performed, that 
factor shows that the person is not free to follow 
the person's own pattern of work but must follow the 
established routines and schedules of the person or 
persons for whom the services are performed. Often, 
because of the nature of an occupation, the person or 
persons for whom the services are performed to not 
set the order of the services or set the order 
infrequently. It is sufficient to show control, 
however, if such person or persons retain the right 
to do so. 

(11) Oral or written reports. A requirement that the 
person submit regular or written reports to the 
person or persons for whom the services are performed 
indicates control. By contract, however, parties can 
agree that services are to be performed by certain 
dates and the persons performing those services can 
be required to report as to the status of the 
services being performed so that the person for whom 
the services are being performed can coordinate other 
contracts that person may have which are required in 
the successful total completion of a particular 
project. 

(12) Payment by hour, week, month. Payment by the hour, 
week, or month indicates an employer-employee 
relationship, provided that this method of payment is 
not just a convenient way of paying a lump sum agreed 
upon as the cost of a job. Payment made by the job 
or on a straight commission generally indicates that 
the worker is an independent contractor. 
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(13) Payment of business or traveling expenses, or both. 
If the person or persons for whom the services are 
performed ordinarily pay the person's business or 
traveling expenses, or both, the person is an 
employee. An employer, . to be able to control 
expenses, generally retains the right to regulate and 
direct the person's business activities. 

(14) Furnishing of tools and materials. If the person or 
persons for whom the services are performed furnished 
significant tools, materials, and other equipment, it 
is an indication an employer-employee relationship 
exists. 

(15) Significant investment. If the person invests in 
facilities that are used by the person in performi ng 
services and are not typically maintained by 
employees (such as the maintenance of an office 
rented at fair value from an unrelated party), that 
factor tends to indicate that the person is an 
independent contractor. Lack of investment in 
facilities indicates dependence on the person or 
persons for whom the services are performed for such 
facilities and indicates the existence of an 
employer-employee relationship. 

(16) Realization of profit or loss. A person who may 
realize a profit or suffer a loss as a result of the 
person's services (in addition to the profit or loss 
ordinarily realized by employees) is generally an 
independent contractor, but the person who cannot is 
an employee. If the person is subject to a risk of 
economic loss due to significant investment or a bona 
fide liability for expenses, that indicates that the 
person is an independent contractor. The risk that a 
person ·will not receive payment for services, 
however, is common to both independent contractors 
and employees and thus does not constitute a 
sufficient economic risk to support a finding of an 
independent contractor. 

(17) Working for more than one firm at a time. If a 
person performs services under multiple contracts for 
unrelated persons or firms at the same time, that 
generally indicates that the person is an independent 
contractor. A person who performs services for more 
than one person may be an employee for each of the 
persons, especially where such persons are part of 
the same service arrangement. 

(18) Making service available to general public. 
person makes the person's services available to 
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general public on a regular and consistent basis that 
indicates an independent contractor relationship. 

(19) Right to dismissal. The right to dismiss a person 
indicates that the person is an employee and the 
person posse·ssing the right is an employer. An 
employer exercises control through the right of 
dismissal, which causes the person to obey the 
employer's instruction. An independent contractor, 
on the other hand, cannot be fired without liability 
for breach of contract so long as the independent 
contractor produces a result that meets the contract 
specifications. 

(20) Right to terminate. If either person has the right 
to end the relationship with the person for whom the 
services are performed at any time the person wishes 
without incurring liability, that indicates an 
employer-employee relationship. If a contract can be 
terminated by the mutual agreement of the parties 
before its completion or by one of the parties to the 
contract before its completion to prevent a further 
breach of contract or to minimize damages, that 
indicates an independent contractor relationship. 

The factors described in paragraphs 3, 
and 20 of subdivision b of subsection 1 
weight in determining whether 
relationship exists. 

6, 15, 16, 17, 18, 19, 
must be given more 

an employer-employee 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-01-03 
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STAFF COMMENT: Chapter 92-05-01 contains all new material but is not 
underscored so as to improve readability . 

ARTICLE 92-05 

NORTH DAKOTA WORKERS 1 COMPENSATION RISK MANAGEMENT PROGRAM 

Chapter 
92-05-01 

Section 
92-05-01-01 
92-05-01-02 

92-05-01-03 

92-05-01-04 

92-05-01-05 
92-05-01-06 
92-05-01-07 
92-05-01-08 
92-05-01-09 
92-05-01-10 
92-05-01-11 
92-05-01-12 
92-05-01-13 
92-05-01-14 
92-05-01-15 
92-05-01-16 
92-05-01-17 
92-05-01-18 
92-05-01-19 
92-05-01-20 

General Provisions 

CHAPTER 92-05-01 
GENERAL PROVISIONS 

Definitions 
Premium Discount for Approved 

Risk Management Program 
Procedures for Applying for Approval 

of Program 
Written Workers• Compensation Risk 

Management Program 
Risk Management Seminars 
Maintenance of Program Approval 
Bureau Program Certification Committee 
Initial and Annual Approved Program Review 
Bureau Assistance and Responsibility 
Safety Policy 
Accident Investigation and Near Miss Program 
General Safety Rules 
Safe Operating Procedures 
Claims Management Program 
Essential Job Functions 
Ergonomics Program 
Self-inspection or Hazard Recognition Program 
Training Program 
Risk Management Coordinator 
Designated Medical Provider 

92-05-01-01. Definitions. As used in this article: 

1. 11 Accident 11 means an unplanned event, not necessarily lnJurious 
or damaging to property, interrupting the work act i vi ty i n 
progress . 
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2. "Bureau" means the North Dakota workers compensation bureau as 
described in North Dakota Century Code section 65-01-02. 

3. "Coordinator" means a designated person synchronizing, 
adjusting, integrating, and organizing workers' compensation 
risk management program efforts. 

4. "Employer" means as described in North Dakota Century Code 
section 65-01-02. 

5. "Ergonomics" means the study of human characteristics for the 
appropriate design of living and work environments. 

6. "Essential job functions" means the basic job duties that an 
employee must be able to perform with or without reasonable 
accommodation. 

7. "Hazard" means an unsafe condition that, if left uncontrolled, 
may contribute to an accident. 

8. "Near miss" means an incident resulting in neither an injury 
nor property damage which has the potential to inflict injury 
or property damage. 

9. "Premium" means the actual premium determined at the end of 
the policy period, which is determined by applying the actual 
yearend payroll of an employer to the rates in effect when the 
prepaid (or deposit premium) is charged. 

10. "Program" means the written workers' compensation risk 
management program as described in section 92-05-01-04. 

11. "Recognized hazard" means an acknowledged unsafe condition 
that, if left uncontrolled, may contribute to an accident. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-02. Premium discount for approved risk management 
program. An employer who implements or maintains a program approved by 
the bureau is entitled to a five percent discount in the annual premium 
the employer must pay to the bureau for the year following the year in 
which the program is implemented or maintained. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 
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92-05-01-03. Procedures for applying for approval of program. 
The written program must be sent to the bureau no later than thirty days 
before the end of the premium year. The program must be approved by the 

bureau and implemented before the end of the first premium year to 
receive a five percent discount on the premium for the following year. 

History: Effective January 1, 1994 . 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-04. Written workers• 
program. A written program as described 
Workers Compensation Risk Management 
submitted to the bureau and must include 

compensation risk management 
in the bureau•s 11 North Dakota 
Program 11 publication must be 
the following: 

1. Safety policy meeting the requirements of section 92-05-01-10. 

2. Accident investigation and near miss programs meeting the 
requirements of section 92-05-01-11. 

3. General safety rules meeting the requirements of section 
92-05-01-12. 

4. Safe operating procedures meeting the requirements of section 
92-05-01-13. 

5. Workers• compensation claims management program meeting the 
requirements of section 92-05-01-14. 

6. Essential job functions meeting the requirements of section . 
92-05-01-15. 

7. Ergonomics program meeting the requirements of section 
92-05-01-16. 

8. Self-inspection or hazard recognition program meeting the 
requirements of section 92-05-01-17. 

9. Training program meeting the 
92-05-01-18. 

requirements of section 

10. Risk management coordinator meeting the requirements of 
section 92-05-01-19. 

11 . Designated medical provider meeting the requirements of 
section 92-05-01-20. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19 . 1 
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92-05-01-05. Risk management seminars. Once the program has been 
approved, the employer's management representative and the designated 
risk management coordinator must annually attend one seminar on 
workplace safety or workers' compensation claims management. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-06. Maintenance of program approval. If an employer 
maintains program approval, the employer will receive the five percent 
premium discount on the premium for the premium year following the 
premium year in which the program was properly implemented or 
maintained. To maintain program approval an employer must comply with 
the workers' compensation risk management program designed by the 
employer and approved by the bureau. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NOCC 65-04-19.1 

92-05-01-07. Bureau program certification committee. A committee 
shall meet to evaluate the program submitted. The committee must 
consist of the: 

1. Bureau policyholder services representative. 

2. Bureau claims department representative. 

3. Bureau loss prevention director. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-08. Initial and annual approved program review. The 
bureau shall review each program initially and annually to determine 
compliance with the employer's program. The bureau's review procedure 
must be done by one or any combination of the following: 

1. Phone. 

2. Letter. 

3. Physical review. 

History: Effective January 1, 1994. 
General Authority: NOCC 65-02-08 
Law Implemented: NOCC 65-04-19.1 
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92-05-01-09. Bureau assistance and responsibility. 

1. Employers who wish to develop an approved program may consult 
with the bureau or any vendor. The bureau may not be involved 
in the writing of the program, but will assist the employer to 
define necessary elements of the program. 

2. The bureau has the following responsibilities: 

a. The bureau shall send a list of all losses to employers 
that have approved programs . 

b. The bureau shall send annual 
compensation safety program loss runs 
have approved programs. 

aggregate workers• 
to employers that 

c. The bureau shall maintain a current list of employers that 
have approved programs as well as a loss ratio history on 
these employers. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-10. Safety policy. A written safety policy must exist 
wh ich includes the signature of the employer 1 s top management. Included 
in this policy must be the following: 

1. The prevention of accidents is a high priority of management. 

2. The reduction of claims costs is a goal of management. 

3. The safety responsibilities of all levels of management and 
the employees must be identified and defined in the policy. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-11. Accident investigation and near miss program. The 
written accident investigation and near miss program must include the 
following: 

1. Procedures for the investigation of all accidents and near 
misses. 

2. Procedures 
employer•s 
corrective 

providing for the review of reports by the 
management representative and coordinator for 
action to prevent accident occurrence or 

reoccurrence. 

523 



3. Copies of the following reports used in the accident and near 
miss program must be available for bureau review: 

a. An initial report of an accident or near miss. 

b. An accident or near miss investigation report, including 
identification of causes and corrective action recommended 
and taken. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-12. General safety rules. Written general safety rules 
for the employer must be posted in a conspicuous manner at fixed 
worksites and, wherever feasible, at mobile worksites. The employer 
shall periodically review and update the general safety rules. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-13. Safe operating procedures. Written safe operating 
procedures must be developed for operations and tasks that involve 
recognized hazards. A provision must be made by the employer for 
training as described in section 92-05-01-18 in safe operating 
procedures. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-14. Claims management program. The written program must 
address the following: 

1. Procedures for training as described in section 92-05-01-18 on 
claims management program. 

2. A return to work plan that includes modified duty. 

3. Procedures for informing the injured employee on how to file 
for benefits and nature of benefits. 

4. Immediate report of injury by injured employee. 

5. A procedure to identify to the bureau all program-approved 
claims. 

6. The employer's plan for communication among the injured 
employee, medical provider, and the bureau to facilitate the 
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return to work and continual progress of the injured employee 
as described in section 92-05-01-20. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-15 . Essential job function. For employers with fifteen 
or more employees, the essential functions of each job category shall be 
identified and available for bureau review. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-16. Ergonomics program. A written program must be 
developed to address musculoskeletal injuries caused by exertions, 
repetitive motions, or sustained postures. These injuries include back 
injuries, sprains, strains, carpal tunnel syndrome, and other cumulative 
trauma disorders. This program must consist of training as described in 
section 92-05-01-18 to inform workers of -ergonomic hazards and enable 
them to participate in their own protection. 

Two years from initial program certification, the following must be 
implemented~ 

1. Workplace analysis to determine the recognized ergonomic 
hazards. 

2. Procedures to correct or control ergonomic hazards through 
engineering, work practices, or administrative controls. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-17. Self-inspection or hazard recognition program. A 
written program must exist which develops an internal self-inspection 
program that identifies hazards that exist in the work place. It must 
outline procedures that will provide for regular and periodic inspection 
of all work stations. The self-inspection or hazard recognition program 
must include the following: 

1. Description of the types of inspection. 

2. Frequency of inspections. 

3. Designation of the individuals responsible. 

525 



4. Documentation of inspection which includes an allowance for 
inclusion of the corrective action taken. 

5. Review and signature of management. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-18. Training program. 

1. A written program identifying training needs and objectives 
must be developed. This written program must include the 
fo 11 owing: 

a. New employee orientation program consisting of the 
following: 

(1) General safety rules. 

(2) Safe operating procedures. 

{3) Ergonomic hazards. 

(4) Claims management program. 

b. Periodic regular training on at least an annual basis of 
the fo 11 owing: 

(1) General safety rules. 

(2) Safe operating procedures. 

(3) Ergonomic hazards. 

(4) Claims management program. 

c. Training, if procedures are added or changed. 

d. Updated training when new equipment is introduced. 

2. Documentation of all training must be done and must include 
the date of training, topics covered, name of the person 
providing the training, and participant•s acknowledgment of 
attendance. This documentation must be available for bureau 
review. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 
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92-05-01-19. Risk management coordinator. The employer shall 
designate a risk management coordinator. Any manager or the employer 
may be assigned these responsibilities. The duties and responsibilities 
of the coordinator may include the following: 

1. Liaison between management and employees, with advice and 
guidance being given in workplace safety issues. 

2. Workers• compensation claims management. 

3. Knowledge of current federal, state, local, and industry 
safety standards that apply to the employer. 

4. Training program. 

5. Full implementation and development of the risk management 
program. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 

92-05-01-20. Designated medical provider. If feasible, employers 
must have prearranged medical care for injured employees. The name of 
the provider must be posted and well publicized by the employer. An 
injured employee should be encouraged, but cannot be required, to have 
care provided by this provider. The employer should encourage providers 
to review the workplace ahead of time to build understanding and assist 
in early return to work. Normally, the employer•s designated provider 
will treat the employer•s injured employee. However, there may be 
circumstances where this is not possible. Regardless of who the 
provider is, a relationship must exist which provides the following 
information: 

1. Full reports after treatment which determine the nature and 
extent of injury. A 11 release of information 11 should be signed 
by all employees and furnished to the medical provider in the 
event of injury. 

2. Estimated course of recovery. 

3. Plan to return the injured employee to work. 

History: Effective January 1, 1994. 
General Authority: NDCC 65-02-08 
Law Implemented: NDCC 65-04-19.1 
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MARCH 1994 

CHAPTER 92-01-02 

92-01-02-18. Experience rating system. The following system is 
established for the experience rating of risks of employers contributing 
to the fund: 

1. Basis for experience rating. A merit rating system must be 
applied at the termination of the twelve-month insurance 
period for all employers' accounts of the fund meeting the 
following qualifications: 

a. The account has completed two consecutive twelve-month 
insurance periods. 

b. The employer's account, excluding optional coverage, has 
developed an annual premium of twenty five one hundred 
dollars or more on its last actual payroll. 

Employer's coverage shall not be eligible for merit rating. 
No minimum premium shall be eligible for merit rating. When 
computing merit rating discount, an employer may not pay less 
than the minimum premium for the highest classification rate 
of that employer for merit rating purposes. The date claims 
are accepted must be the controlling factor for the five 
succeeding years. 

2. Basic compensation allowance. The premium allowance is 
established by adding the total earned premium for each 
account based on the period within the first five of the six 
years immediately preceding the twelve-month insurance period 
times fifty percent of the accumulated earned premium for the 
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stated five-year period, which equals the premium allowance 
for a stated twelve-month period. 

3. Merit rate discount. 
computed as follows: 

Percentage of merit rate discount is 

a. The four-year premium and the current year•s base premium 
obtained from the current payroll report are added 
together . 

b. Take fifty percent of this total, which is the five-years• 
premium, and arrive at the allowance. 

c. If the losses on the experience rating sheet exceed the 
allowance arrived at in subdivision b, the allowance 
figure is subtracted from the loss figure. 

d . This difference is divided by the allowance figure to 
obtain the percentage of difference. 

e. The percentage of difference is multiplied by rorty the 
maximum percent of charge based upon the amount of premium 
billed to the individual account. 

f. This figure is the percentage of merit rate charged to be 
applied on the current estimated portion of the payroll 
report. 

g. If the allowance figure exceeds the loss figure on the 
experience rating sheet, the loss figure is subtracted 
from the allowance figure. 

h. This difference is divided by the allowance figure to 
obtain the percentage of difference. 

i. This percentage of difference is multiplied by rorty the 
maximum percent of discount based upon the amount -of 
premium billed to the individual account. 

j. This figure is the percentage of merit rate discount to be 
applied on the current estimated portion of the payroll 
report. 

4. Percentage charge or discount. In no instance may the 
employer•s base premium be added to, for charge, or subtracted 
from, for discount, by more than forty percent. For payroll 
periods ending July 31, +9&9 1994, and after, the percentage 
or merit rate may not change more than forty percent on an 
individual account of twenty-five thousand dollars or more, 
thirty-five percent on accounts of five thousand dollars to 
twenty-four thousand nine hundred ninety-nine dollars, and 
thirty percent on accounts from one hundred dollars to five 
thousand dollars. 
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History: Effective June 1, 1990; amended effective July 1, 1993. 
General Authority: NDCC 65-02-08, 65-04-17 
Law Implemented: NDCC 65-04-17 

92-01-02-20. Classification of employments - Premium rates. 
Classifications and premium rates, taking into consideration hazards and 
risks of different occupations, must be those classifications and 
premium rates contained in the 1-9-92- edition o-f ttrat- pnblication document 
entitled, 11 N-orlh Dakota ND Workers Compensation Bureau ~ and 
Classifications Summary of Premium/Loss Information 11 which is hereby 
adopted by reference thereto and incorporated within this section as 
though set out in full herein. 

Premium rates must be adjusted annually as recommended by the bureau's 
actuaries based upon the criteria set forth in North Dakota Century Code 
section 65-04-01. 

The minimum premium charge for all classifications will be twenty five 
one hundred dollars per year except for the following volunteer 
classifications: 

Classification No. 

7710 

7715 

9830 

9385 

9840 

Fire department, volunteer - minimum will be 
fifty dollars 

Civil defense volunteer disaster - minimum will 
be fifty dollars 

Civil air patrol, volunteer- minimum will be 
one hundred ten dollars 

Volunteer programs - minimum will be one hundred 
fifty dollars 

Vocational training and work evaluation 
programs, volunteer - minimum will be one 
hundred fifty dollars 

History: Effective June 1, 1990; amended effective July 1, 1990; 
July 1, 1991; July 1, 1992; July 1, 1993. 
General Authority: NDCC 65-02-08, 65-04-01 
Law Implemented: NDCC 65-04-01 

530 



TITLE 98 

Office of Administrative Hearings 

531 
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JANUARY 1994 

CHAPTER 98-02-02 

98-02-02-02. Proceedings other than complaint and specific-named 
respondent - Noncontested cases Notice of hearing. 

1. This section does not apply to proceedings pursuant t o 
subsection 1 of North Dakota Century Code sect i on 28-32-05 , or 
proceedings complying with another statute or r ule of pract i ce 
or procedure adopted pursuant to statute by an adm i ni strat i ve 
agency . 

2. No hearing may be held unless all the parties have been served 
notice of the hearing at least fifteen twenty days before the 
hearing. 

3 . In an emergency a hearing officer, in the hearing officer 1 s 
discretion, may give notice of hearing by giv i ng less than 
fifteen twenty days 1 notice. Every party to an emergency 
hearing must be given a reasonable time to prepare for t he 
hearing, which may be extended by the hearing of fi cer upon 
good cause being shown. 

4. The hearing officer shall designate the time and place for t he 
hearing . Service of the notice must be by cert i f i ed mai l or 
personally. Service may be waived in writ i ng by a party , and 
the parties may agree on a definite time and place for hear i ng 
with the consent of the agency having jurisd i ction . 

5. The notice for hearing must state the time and pl ace for the 
hearing, the name and address of the hearing off i cer , and 
shall generally inform the parties about the nature of t he 
hearing . In l i eu of, or in addition to, a genera l exp l anat io n 
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about the nature of the hearing contained in the notice, the 
hearing officer may attach to the notice other pleadings or 
documents which adequately inform the parties about the nature 
of the hearing. 

History: Effective January 1, 1992; amended effective January 1, 1994. 
General Authority: NDCC 54-57-05 
law Implemented: NDCC 28-32-05 

STAFF COMMENT: Sections 98-02-02-15 and 98-02-02-17 contain all new 
material but are not underscored so as to improve readability. 

98-02-02-15. Disqualification of hearing officer. This section 
applies only if a party has first petitioned the hearing officer for 
disqualification under North Dakota Century Code section 28-32-08.1, and 
the hearing officer has refused to disqualify himself or herself. 

1. If the hearing officer whose disqualification is sought has 
been appointed or designated by the director of the office of 
administrative hearings, the party may petition the director, 
requesting appointment or desigrtation of a different hearing 
officer. Upon receipt of the petition, the director, upon 
good cause shown, may appoint or designate a different hearing 
officer. 

2. If the hearing officer whose disqualification is sought is the 
director of the office of administrative hearings, the party 
may petition the agency head of the agency for which the 
hearing officer is presiding, requesting appointment or 
designation of a different hearing officer. Upon receipt of 
the petition, the agency head, upon good cause shown, may 
require the director to appoint or designate a different 
hearing officer. 

3. If the hearing officer whose disqualification is sought is an 
agency hearing officer, i.e., a person assigned, appointed, or 
designated by the agency head, the agency supervi~ing hearing 
officer, or another agency official to preside, the party may 
petition the agency head, requesting appointment or 
designation of a different hearing officer. Upon receipt of 
the petition, the agency head, upon good cause shown, may 
appoint or designate a different hearing officer. 

History: Effective January 1, 1994. 
General Authority: NDCC 54-57-05 
Law Implemented: NDCC 28-32-08.1, 54-57-05 
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98-02-02-17. Request for auxiliary aids or services. A party 
requesting auxiliary aids or services that may be required for an 
adm i nistrative agency's hearing or related proceeding, whether for the 
party or a witness of the party, must make the request to the 
administrative agency prior to the hearing or related proceed i ng . The 
administrative agency must respond to the request and provide the aid or 
serv i ce if it is required to do so by federal or state law. However , 
the agency must be given notice sufficiently prior to the hearing or 
re l ated proceeding to reasonably enable it to provide the aid or 
serv i ce. If the request is made to the hearing officer, the hearing 
off i cer shall inform the agency that the request has been made and refer 
the request to the agency. If the agency will not provide the requested 
a id or service, the agency must notify the requesting party and the 
hearing officer, in writing, that the request is denied and state the 
reasons for the denial, including whether the request was denied because 
of the timeliness of the request. If necessary, the hearing officer may 
reschedule the hearing or related proceeding to allow for provision of 
the requested aid or service by the agency. 

History: Effective January 1, 1994. 
General Authority: NOCC 54-57-05 
Law Implemented: NDCC 28-32-11.1, 28-32-12, 54-57-05 
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STAFF COMMENT: Section 98-02-03-09 contains all new material but is not 
underscored so as. to improve readability. 

CHAPTER 98-02-03 

98-02-03-09. The record. Requests by a party, or any other 
person allowed to participate in the proceeding, for the furnishing of a 
copy of the record, or a part thereof, under either North Dakota Century 
Code section 28-32-12 or 28-32-17, shall be made to the administrative 
agency. If the record is in the possession of the hearing officer, th~ 
hearing officer may temporarily return it to the administrative agency 
for preparation of the transcript, or a part thereof, to furnish to the 
requesting party or person, or the hearing officer may retain all or a 
part of the record until the issuance of the hearing officer's order. 

History: Effective January 1, 1994. 
General Authority: NDCC 54-57-05 
Law Implemented: NOCC 28-32-12, 28-32-17 
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